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Tertiary Response to Review
• Making the Case for Collection Rights: Case
Law and Arguments
• Not So Fast! Do MAPs and PDPs Really have
Such Recovery Rights?
• Practitioner’s Guide to Best Practice

Making the Case for Collection Rights
• An Exercise in Philosophy: Are MAPs Fungible
with Traditional Medicare?
– MAPs as an alternative delivery mechanism for
traditional Medicare benefits
• Replaces coverage under Parts A and B
• Same coverage determination rules as Original Medicare
• CMS sets Rulemaking and Provides Oversight
– Medicare Managed Care Manual
– National and Regional Coverage Determinations
• CMS Requires MAPs to comport with the MSP

Making the Case for Collection Rights
• An Exercise in Philosophy: Are MAPs Fungible
with Traditional Medicare?
– MSP Data Shared by CMS with MAOs

• Extracted from Common Working File
• Sources:
– Section 111
– CMS contractor investigation and audits
– Insurer, beneficiary, attorney, provider, liability settlement
reporting
– IRS/SSA data matches
– Corrections submitted by other MA/Part D plans
– Workers’ Comp system data matches

Making the Case for Collection Rights
• CMS Published Memoranda, CFR?
– “Medicare Secondary Payment Subrogation Rights”
(December 5, 2011)
• MAOs have same MSP recovery rights as original Medicare

– 42 CFR §422.108 describes MSP procedures for MAOs
to follow when billing for covered services for which
Medicare is not the primary payer. Assign the right
(and responsibility?) to collect for these services to
MAOs?

Making the Case for Collection Rights
• Case Law, in Brief
– Historically, courts held that MAO had no implied federal cause of
action to sue primary payers in federal court
• Care Choices HMP v. Engstron, 330 F.3d 786 (6th Cir. 2003) (no
implied right of action under §1395mm (Part E))
• Nott v. Aetna U.S. Healthcare, Inc., 303 F. Supp. 2d 565 (E.D. Pa.
2004) no implied right under§1395w-22(a)(4)(C))

– In Re: Avandia , 685 F.3d 353 (3d Cir. 2002),
• MAO may bring suit under the MSP private cause of action

Making the Case for Collection Rights
• No-Fault: Farmers Insurance Litigation

– Humana Ins. Co. v. Farmers Tex. Cnty. Mut. Ins. Co., 95 F. Supp. 3d 983
(W.D. Tex. 2014)
– Cariten Health Plan v. Mid-Century Ins. Co., 2015 U.S. Dist. LEXIS 126887
(E.D. Tenn. Sept. 1, 2015)
– MSP Recovery, LLC v. Allstate Ins. Co., 835 F.3d 1351 (11th Cir. 2016)
• Facts of the case:
– MSP Recovery became assignee of MAO
– MSP Recovery sued Allstate/other carriers seeking double damages
under the MSP for no-fault benefits not paid
– Carriers moved to dismiss, arguing no demonstrated responsibility to
pay

Making the Case for Collection Rights
– MSP Recovery, LLC v. Allstate Ins. Co., 835 F.3d 1351 (11th Cir. 2016)
• MSP Recovery Appealed to the 11th Circuit
– Reversed and reinstated
– No-fault insurance contract had demonstrated the insurers’
responsibility to pay
– Chipping away at demonstrated responsibility provision—contract
default demonstration of responsibility?

– Liability Settlements: Western Heritage

• Facts of Case: Defendant attempted to satisfy lien when settling in state
court; prevented from doing so by state court judge
• Plaintiff’s counsel held disputed funds in trust and filed declaratory
judgment in state court challenging Humana’s right to reimbursement
• When enrollee failed to reimburse Humana within prescribed 60 days,
Humana demanded repayment and subsequently filed suit

Making the Case for Collection Rights
– Humana Med. Plan, Inc., v. W. Heritage Ins. Co., 94 F. Supp.
3d 1285 (S.D. Fla. 2015)

• District Court entered double damages against Western heritage
– Humana Med. Plan, Inc., v. W. Heritage Ins. Co., 832 F.3d 1229 (11th
Cir. 2016)
• Judgment for Humana
• MAOs may invoke MSP private cause of action
• Regulations requiring reimbursement if enrollee fails to repay
Medicare apply to MAO
• Double damages mandatory and automatic under the statute

Making the Case for Collection Rights
– Attorney Litigation: Humana Ins. Co. v. Paris Blank LLP, 2016
U.S. Dist. LEXIS 61814 (E.D. Va. May 10, 2016)

• Plaintiff’s counsel settles personal injury case. Insurer makes check
jointly payable to counsel and Humana.
• Attorney asks insurer to remove Humana from check; insurer refuses;
Attorney cashes check without informing Humana.
• Humana filed double damages suit against attorney in personal
capacity
• Court refuses to dismiss suit, citing A/B regulations and cases holding
that any party who receives payment from a primary plan must make
sure to reimburse Medicare

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
42 U.S.C. 1395w-22(a)(4) - Organization as secondary payer
Notwithstanding any other provision of law, a Medicare Choice
organization may (in the case of the provision of items and services to
an individual under a Medicare Choice plan under circumstances in
which payment under this subchapter is made secondary pursuant to
section 1395y (b)(2) of this title) charge or authorize the provider of
such services to charge, in accordance with the charges allowed under
a law, plan, or policy described in such section—
(A) the insurance carrier, employer, or other entity which under such
law, plan, or policy is to pay for the provision of such services, or
(B) such individual to the extent that the individual has been paid
under such law, plan, or policy for such services.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
42 C.F.R. 422.108 - Medicare secondary payer (MSP) procedures

(d) Collecting from other insurers or the enrollee.
If a Medicare enrollee receives from an MA organization covered services that
are also covered under State or Federal workers' compensation, any no-fault
insurance, or any liability insurance policy or plan, including a self-insured
plan, the MA organization may bill, or authorize a provider to bill any of the
following –
(1) The insurance carrier, the employer, or any other entity that is liable for
payment for the services under section 1862(b) of the Act and part 411 of
this chapter.
(2) The Medicare enrollee, to the extent that he or she has been paid by the
carrier, employer, or entity for covered medical expenses.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?

42 C.F.R. 422.108 - Medicare secondary payer (MSP) procedures
(d) Collecting from other insurers or the enrollee.
If a Medicare enrollee receives from an MA organization covered services that are also
covered under State or Federal workers' compensation, any no-fault insurance, or any
liability insurance policy or plan, including a self-insured plan, the MA organization
may bill, or authorize a provider to bill any of the following –
(1) The insurance carrier, the employer, or any other entity that is liable for payment
for the services under section 1862(b) of the Act and part 411 of this chapter.
(2) The Medicare enrollee, to the extent that he or she has been paid by the carrier,
employer, or entity for covered medical expenses.
[42 U.S.C. 423.462 – says 422.108 applies the same to Part D]

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
42 C.F.R. 422.108 - Medicare secondary payer (MSP) procedures
(b) Responsibilities of the MA organization.
The MA organization must, for each MA plan –
(1) Identify payers that are primary to Medicare under section 1862(b) of the Act
and part 411 of this chapter;
(2) Identify the amounts payable by those payers; and
(3) Coordinate its benefits to Medicare enrollees with the benefits of the primary
payers, including reporting, on an ongoing basis, information obtained related to
requirements in paragraphs (b)(1) and (b)(2) of this section in accordance with
CMS instructions.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?

42 C.F.R. 422.108 - Medicare secondary payer (MSP) procedures
(f) MSP rules and State laws.
Consistent with § 422.402 concerning the Federal preemption of State law, the
rules established under this section supersede any State laws, regulations,
contract requirements, or other standards that would otherwise apply to MA
plans.
A State cannot take away an MA organization's right under Federal law and the
MSP regulations to bill, or to authorize providers and suppliers to bill, for services
for which Medicare is not the primary payer.
The MA organization will exercise the same rights to recover from a primary plan,
entity, or individual that the Secretary exercises under the MSP regulations in
subparts B through D of part 411 of this chapter.

Separation of Powers

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
42 U.S.C. 1395y(b)(2)(B) - Conditional payment

(i) Authority to make conditional payment
• The Secretary may make payment…
(ii) Repayment required
• …shall reimburse the appropriate Trust Fund for any payment made by the
Secretary…
• …the Secretary may charge interest…
(iii) Action by United States
• In order to recover payment made under this subchapter for an item or
service, the United States may bring an action…
• The United States may, in accordance with paragraph (3)(A) collect double
damages against any such entity.
• In addition, the United States may recover under this clause from any entity
that has received payment from a primary plan or from the proceeds of a
primary plan’s payment to any entity.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
42 U.S.C. 1395y(b)(3)(A) - Enforcement

(A) Private cause of action
• There is established a private cause of action for damages (which shall be in
an amount double the amount otherwise provided) in the case of a primary
plan which fails to provide for primary payment (or appropriate
reimbursement) in accordance with paragraphs (1) and (2)(A).
(B) Reference to excise tax with respect to nonconforming group health plans
• For provision imposing an excise tax with respect to nonconforming group
health plans, see section 5000 of the Internal Revenue Code of 1986.
(C) Prohibition of financial incentives not to enroll in a group health plan or a
large group health plan
• It is unlawful for an employer or other entity to offer any financial or other
incentive for an individual entitled to benefits under this subchapter not to
enroll (or to terminate enrollment) under a group health plan or a large
group health plan which would (in the case of such enrollment) be a primary
plan (as defined in paragraph (2)(A)).

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
42 U.S.C. 1395y(b)(3)(A) - Enforcement

(A) Private cause of action
• There is established a private cause of action for damages (which shall be in
an amount double the amount otherwise provided) in the case of a primary
plan which fails to provide for primary payment (or appropriate
reimbursement) in accordance with paragraphs (1) and (2)(A).
(B) Reference to excise tax with respect to nonconforming group health plans
(C) Prohibition of financial incentives not to enroll in a group health plan or a large
group health plan
• It is unlawful for an employer or other entity to offer any financial or other
incentive for an individual entitled to benefits under this subchapter not to
enroll (or to terminate enrollment) under a group health plan or a large
group health plan which would (in the case of such enrollment) be a primary
plan (as defined in paragraph (2)(A)).

Not So Fast! Do MAPS Really Have
Such Recovery Rights?

(1) Requirements of group health plans
(A) Working aged under group health plans
(i) In general A group health plan—
may not take into account that an individual (or the individual’s spouse) who is covered
under the plan by virtue of the individual’s current employment status with an employer is
entitled to benefits under this subchapter under section 426(a) of this title
AND
(2) Medicare secondary payer
(A) In general. Payment under this subchapter may not be made, except as provided
in subparagraph (B), with respect to any item or service to the extent that—
(i) payment has been made, or can reasonably be expected to be made, with
respect to the item or service as required under paragraph (1) or
(ii) payment has been made or can reasonably be expected to be made under a
workmen’s compensation law or plan of the United States or a State or under an
automobile or liability insurance policy or plan (including a self-insured plan) or
under no fault insurance.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
Humana v. Paris Blank
Plaintiff argued “the statute's language reaches broadly enough to allow recovery
from any entity-including law firms and attorneys receiving payment from a primary
plan.” (Pl.'s Opp'n 14-15.)
Contrary to Defendants' position, the law does not carve out exceptions for attorneys and
law firms. The statute generally establishes a private cause of action "in the case of a
primary plan which fails to provide for primary payment." 42 U.S.C. 1395y(b)(3)(A). Much
like who may bring an action pursuant to the statute, the plain language fails to limit the
parties against whom suit may be maintained.
To the extent the language is ambiguous, regulation dictates that MAOs "exercise the same
rights to recovery from a primary plan, entity, or individual that the Secretary exercises
under the MSP regulations in subparts B through D of part 411 of this chapter." 42 C.F.R.
422.108. CMS has promulgated regulations identifying attorneys as an entity from which
recovery may be sought under the MSP law by the Secretary. See id. 411.24(g).
Accordingly, Plaintiff may maintain suit against Defendants for recovery of conditional
payments.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
42 C.F.R. 411.24(g)

(g) Recovery from parties that receive primary payments. CMS
has a right of action to recover its payments from any entity,
including a beneficiary, provider, supplier, physician, attorney,
State agency or private insurer that has received a primary
payment.
41 U.S.C. 1395y(b)(2)(B)(iii)
In addition, the United States may recover under this clause
from any entity that has received payment from a primary plan
or from the proceeds of a primary plan’s payment to any entity.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
Creating a Regulation

Step 1: CMS Proposes a Regulation
The Agency researches the issues and, if necessary, proposes a regulation,
also known as a Notice of Proposed Rulemaking (NPRM). The proposal is
listed in the Federal Register (FR) so that the public can consider it and
comments.
Step 2: CMS Considers Your Comments and Issues a Final Rule
Generally, once the comments are received when the proposed regulation
was issued, CMS will we revise the regulation accordingly and issue a final
rule.
Step 3: The Regulation is Codified in the Code of Federal Regulations
Once a regulation is completed and has been printed in the FR as a final rule,
it is codified when it is added to the Code of Federal Regulations (CFR).

Not So Fast! Do MAPS Really Have
Such Recovery Rights?

Not So Fast! Do MAPS Really Have
Such Recovery Rights?

Are Executive Branch Powers Assignable to Private Citizens?

Meet MSP Recovery, LLC, MSPA Claims 1, LLC &
MAO-MSP RECOVERY II, LLC

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
Courts need to stop legislating from the bench relying on
misplaced Chevron deference & public policy.
If MAOs are entitled to the same recovery rights as the federal
government and not just the Secretary’s recovery rights under
Subparts B-D of Part 411 under Title 42 of the CFR, then
Congress must amended the law.

Not So Fast! Do MAPS Really Have
Such Recovery Rights?
• MSPA Claims 1, LLC v. Ocean Harbor Casualty Insurance: a class was
certified by all Florida MAOs against a no-fault insurer for failure to
provide reimbursement for Medicare Advantage conditional payments by
its enrollees.
• Third Circuit reversed and remanded, finding that although the MSP does
create a private cause of action, the MSP does not eliminate the terms
and conditions of underlying State no fault law. Therefore MSPA’s
contention that reimbursement rights are “automatic” and “not governed
by Florida law related to the recovery of benefits under a no-fault policy”
is incorrect. The Court goes on to state that the “Secondary Payer Act does
not supersede an existing State insurance policy; it merely requires the
exhaustion of the benefits under that policy.”

A Practical Guide to MAP
– Know Your Jurisdiction
• Third Circuit has established Recovery Rights
• Sixth and 11th?

– Recovery Strategy is a Business Decision: JDs without
concretely established recovery rights?
• Always investigate?
• Never investigate?
• Case by case?

– Proactivity vs. Reactivity

A Practical Guide to MAP
Most Importantly Understand that CMS and MAOs do
NOT operate the same and do not share all data
– Do not rely on zero CPLs from CMS
– MAOs do not receive all of the Section 111 data
– MAO not subject to the same time restraints as
the government / can get to PCA much faster
– MAOs do not refer cases to Treasury or the DOJ
– SMART Act appeal does not extend to MAO claims

