Tips for CEOs and CFOs from
40 experienced commercial arbitrators.

THE TOP 10 WAYS TO MAKE ARBITRATION FASTER AND MORE COST EFFECTIVE

Forty experienced arbitrators from across the United States were asked
what ten things they would tell CEOs and CFOs in order to maximize
the benefits of commercial arbitration. The arbitrators represent a
broad range of legal and business experience throughout the spectrum
of commercial and governmental law. Experience as an arbitrator
ranged from two years to forty years.
Arbitrators responding to the survey possessed wide experience in
both business and law:
• Partners in large and small law firms
• General Counsel
• Executive Vice Presidents
• Corporate Secretaries in large and small companies,
including family owned enterprises
• Law Professors
• Transaction Attorneys
• Litigation Attorneys
• Former Judges
• Legal Aid Attorneys
• Public Defenders
• US Attorneys
• State Attorneys
• International Law and Business
• State and Federal Agencies
• State Government Elected and Appointed Officials
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Many businesses believe, with good reason,
that arbitration is quicker, cheaper, and more
predictable than litigation.
But for arbitration to fulfill these expectations, companies and
their counsel must evaluate their practices and take steps to ensure that arbitration does not become the functional equivalent
of a trip to court. These “top ten tips,” gleaned from the experiences of seasoned AAA® arbitrators, are a good starting point
for the true stakeholders – the parties – to understand how to
use the arbitration process to further their objectives.
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Pay Attention to Your Arbitration Clause
Thoughtlessly inserting a boilerplate arbitration clause into your contract can turn a
manageable dispute into a more time consuming, expensive and disruptive case.
Companies and their transactional lawyers carefully evaluate the business terms in their
contracts, but they often reflexively insert a boilerplate arbitration clause from other
contracts or a form book. This oversight jeopardizes the inherent benefits of arbitration
and could result in a more expensive, disruptive and inefficient proceeding. It is vital
to give up-front consideration to the details of the procedures most suitable to any
likely disputes under a contract and not simply hope for the best once hostilities have
arisen. While an entire article could be written on clause drafting (a checklist of issues is
included in the side bar), some key issues to address are:
• Case deadlines
• Discovery limits
• Arbitrator selection and qualifications
• Confidentiality
Courts have fixed rules of procedure regulating most aspects of a case. Arbitration is
a creature of contract, enabling the parties to tailor the process to fit their needs and
bypass litigation procedures. If you do not take advantage of this critical distinction, you
may well be relegated to a more cumbersome and costly proceeding. As an arbitration
administrator, the AAA has broad experience in these clause components, but you must
include AAA in the clause to access its expertise.
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Checklist for
Arbitration Clauses:
• Number and qualifications
of arbitrators
• Hearing locale
• Time (case duration) limits
• Discovery (including e-discovery) limits
• Attorney’s fees and arbitration costs
   (divide equally or prevailing party)
• Phased ADR regime (meet and confer,
mediation, med/arb hybrid)
• Confidentiality (documents,
testimony, award)
• Dispositive motions
(summary judgment)
• Form of award (reasoned or standard)
• Interim or injunctive relief
• Governing law and rules

Select Attorneys Experienced in Arbitration
While arbitration should be economical and efficient, less experienced attorneys
often unnecessarily apply time-consuming litigation processes. While arbitration and
litigation are both adversarial proceedings, there are important differences between the
two and understanding those differences is critical to the cost- effective presentation of
a case. Lawyers unfamiliar with the arbitration process tend to treat arbitration as though
it were a court proceeding, resulting in requests (or even stipulations) for extensive
discovery, evidentiary skirmishes and unnecessary motion practice. Critically, since
arbitration should not be burdened with full blown litigation discovery, you should hire
a lawyer unafraid to try a case without having deposed every conceivable witness or
unearthed every document. And, it is totally appropriate to ask prospective counsel how
many arbitrations they have actually tried to conclusion! Make sure counsel understands
your business objectives and is prepared to take the straightest path towards the
fulfillment of those objectives.

Arbitration is a
creature of contract,
enabling the parties
to tailor the process
to fit their needs
and bypass litigation
procedures.
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Request and Enforce Budgets
Your arbitration decisions should be based on traditional cost-benefit or ROI analyses.
How many important business projects are launched without a budget?  Arbitration
should be treated no differently. Companies should require their lawyers to prepare
and regularly update a budget for the various phases of the case (i.e. claim/answer,
discovery, witness preparation, experts, hearings, motions, and briefs), justify the line
items and track billings against the budget. Alternative fee arrangements such as
blended hourly rates, contingent fees or fixed fees should also be considered. Overall,
and absent special circumstances (e.g. customer relations or precedential concerns),
your arbitration decisions should be based on traditional cost-benefit or ROI analyses
familiar to most businesses.

4

Choose the “Right” Arbitrator
Researching an arbitrator with the right expertise, temperament and background
is an often overlooked yet essential step. Every arbitration award is rendered by a
human being, or panel of them, each with his or her own backgrounds and experiences.
Yet, it is surprising how little attention parties devote to the arbitrator selection process,
and specifically to identifying an arbitrator with the substantive expertise, temperament
and training to be receptive to the evidence. The first opportunity to narrow the field
begins with the arbitration clause itself. Ask yourself: if there is a dispute under the
contract, what will be the likely claim(s)? Do I want a lawyer to decide the claims, or an
accountant, or an engineer? Once the demand is filed, and the case administrator has
disseminated a list of arbitrator candidates (subject to any requirements specified in
the arbitration clause), businesses should review the arbitrators’ biographies, search the
internet and any public data bases, and, if appropriate, solicit feedback from those with
experience with the arbitrator. In short, conduct due diligence as you would with any
important business decision.
An entire seminar could be dedicated to arbitrator selection, but three additional points
are worth noting. First, the AAA’s Enhanced Neutral Selection Process enables the
parties to interview potential arbitrators or pose mutually agreeable written questions
to ascertain whether the arbitrator has the proper experience and disposition. The
process helps winnow the field to those arbitrators with the ability to exert requisite
management skills and handle any unique issues in the case. Second, parties should vet
carefully any clause which requires a three person panel and avoid whenever possible
a tripartite panel comprised of two party-appointed arbitrators. The running costs of a
panel case can be substantial and scheduling becomes more problematic. Third, if there
are a flurry of claims under your standard form contract, analyze what is wrong and fix it.
An arbitrator cannot be expected to provide relief from a bad agreement.
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Every arbitration
award is rendered
by a human being,
or panel of them,
each with his or her
own backgrounds
and experiences.
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Limit Discovery to What is Essential for the Arbitrator
Establish a strict discovery schedule focused on the exchange of necessary
information. Discovery costs are often the largest part of any litigation budget. But
this should not be the case in arbitration, especially if the arbitration clause specifies
that discovery will be limited to reasonable procedures consistent with the contours
of the dispute. Even if the clause is silent, it is in the parties’ mutual interests (and
is the duty of the arbitrator) to develop a discovery schedule that is restricted to
the exchange of information necessary (not merely desired) for the arbitrator to
understand and fairly decide the case. Written discovery requests (interrogatories
or requests for admissions) are rarely appropriate. Depositions of witnesses who will
testify at the hearings should be avoided, or at least confined to the key decision
maker(s). Document exchange is commonplace, but that practice must be given
special attention in this age of electronically stored information (ESI). E-discovery
has spawned its own cottage industry of consultants and experts, and budgets can
easily be exhausted in endless fields of back-up tapes, metadata, .pst files, and
TIFF images. Unless the parties can work out an ESI treaty on their own, the issue
should be presented to the arbitrator at the preliminary hearing. Even before a case
is actually filed, it is prudent to investigate the burden of producing ESI because it
could influence the decision on whether to file in the first instance.

6

Participate in the Preliminary Hearing
Gauge the arbitrator, hear the other side’s position and have a say in developing the schedule. The preliminary conference is the first occasion for the parties to
present their positions to the arbitrator and discuss a case schedule. This need not
be a lawyers-only gathering. Clients have the right to be present at the preliminary
hearing (most are conducted by conference call), and by participating you have the
ability to gauge the arbitrator, hear the other side’s unfiltered position and react to
the schedule being developed. The product of the conference is a case management or scheduling order which codifies the arrangements from initial discovery
through issuance of the award. Be sure to review its terms. Thereafter, monitor any
requests for continuances or extensions of the deadlines, as you would with any
business project.

7

Limit Motion Practice
Potential motions must be scrutinized, as they are time-consuming and may
not have any practical significance. Companies and their counsel should consider whether any potential motion truly “advances the ball.” Motions designed to
restrict evidence at the hearings (so-called motions in limine) may be inappropriate
because the formal rules of evidence do not apply in arbitration, and the arbitrator
should rightfully consider evidence designed to further his or her understanding of
the case. Similarly, arbitrators may be reluctant to grant dispositive (summary judgment) motions absent a stipulation by the parties because one of the few grounds
for vacating an award under the Federal Arbitration Act is a refusal to hear material evidence. Consider suggesting to the arbitrator that any party wishing to file a
motion first seek permission so the arbitrator can assess its potential effect on the
case. At a minimum, have your attorneys explain the rationale for any motion, and
evaluate its possible efficacy in comparison to the risks and costs.
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Monitor any
requests for
continuances or
extensions of the
deadlines, as you
would with any
business project
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Remain Open to Settlement
Keep an open mind and set aside emotions during the case as opportunities for
settlement develop. Few lawsuits proceed as scripted, and arbitration is no different.
Businesses need to be alert to case developments, and evaluate whether any new information affects the value of the case. Leave your emotions aside. Consider direct talks
with the adverse party’s management or the use of a mediator, and reassess the options
throughout the proceeding. Indeed, many cases settle during or after the hearings. As
arbitration administrator, the AAA usually attempts to include a voluntary mediation step
during your arbitration and, when adopted, many cases are settled or partially settled
prior to hearing. Even settling some of the disputes in a case can make the hearings
less expensive and quicker.

9

Trust the Expertise of the Arbitrator
Arbitrators have specialized knowledge in your field and are more receptive to the
facts of your case than to generalized pleas for fairness and equity. Attorneys who
regularly represent clients in arbitration recognize the differences between a jury case
and arbitration before someone knowledgeable about the industry or subject matter.
Arbitrators want to understand how your case fits into a framework which they already
have experienced. Present your claims in the clearest possible manner, with an eye
towards demonstrating how the particular facts of your situation warrant relief. Focus
on the key issues in dispute. Generalized pleas for fairness or equity are less likely to
resonate with the arbitrator.

10 Present the Case Efficiently and Professionally
You play a critical role in completing the arbitration as efficiently and persuasively
as possible. By the time the first witness is sworn, procedures should be in place to
ensure that the hearings flow smoothly. Time limits should be considered. Exhibits
books containing stipulated exhibits should be pre-marked, with copies available for all
participants, including witnesses. Slides or demonstrative exhibits can be effective presentation tools, particularly for opening statements or complicated technical or damages
matters. The parties should have discussed any witness sequencing issues, considered
the use of video or web testimony and affidavits, and presented any witness disputes
to the arbitrator for disposition. Do have a party representative at the hearings. Do not
groan, scoff or chortle during an opponent’s case or slump in your chair after an unfavorable ruling or testimony. When testifying, direct your comments to the arbitrator and
avoid unnecessary sparring with counsel during cross-examination.

As the stakeholders with the greatest economic interest, the parties have the most to
gain from an efficient, fair and expeditious resolution of their dispute. Businesses, in
consultation with in-house and outside counsel, must assume ownership of the arbitration
process to leverage the unique benefits of arbitration over court. With a customized arbitration clause and careful monitoring of the proceeding, the parties are uniquely situated
to rein in costs and produce speedy outcomes. Attention to these ten tips will put the
parties on the path towards better outcomes.
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Few lawsuits
proceed as scripted,
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Thirty steps
to a better
arbitration
BY JUDITH B. ITTIG AND MICHAEL J. BAYARD
INSIDER TIPS
FOR ARBITRATORS
FROM ARBITRATORS
WHO’VE BEEN THERE

ur skills as arbitrators improve with every arbitration we hear. Each case
brings unique situations, unusual requests for relief, scheduling problems, different approaches to the presentation of evidence,and new
award-writing challenges. We learn from the process, from the parties in each
case, and from our fellow arbitrators. What follows are our top 30 tips, which you
cannot find in any arbitration rules, since they are gleaned from actual cases we
have heard and those our colleagues have told us about. We thought other arbitrators might find them worth adopting, or adapting, in future arbitrations.

O
B EFORE

1
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F IRST P RELIMINARY C ONFERENCE

ONE READING OF THE PLEADINGS IS NOT ENOUGH.

Reread the demand, answering statements and counter-demand. Then diagram them, including the
names of the parties and their counsel, and the parties’ claims and defenses. When you have finished the
diagram, ask yourself: “Can I describe in my own words (in less than one minute) who the parties are and
the relief they are seeking?” We remember a case where an arbitrator continually mistook the subcontractor for the supplier and another where the arbitrator consistently referred to the subcontractor as the
contractor. These mistakes undermined the authority of the arbitrator with all of the attorneys. It is
D 2I S P U T E R E S O L U T I O N J O U R N A L
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worth taking the time at the outset to acquaint
yourself with the parties, their counsel, and their
claims so that you do not appear confused.

2

KEEP UP WITH YOUR
DISCLOSURE OBLIGATIONS.

Review the disclosure statement you prepared for
the parties before you were selected to serve as
the arbitrator. Update your “conflicts check” to
address any additional parties, new counsel, fact
witnesses and experts, and, if necessary, update
your disclosure statement. Our rule of thumb on
conflict disclosure is “when in doubt, send it out.”

3

MAKE SURE YOU HAVE THE
KEY DOCUMENTS AT HAND.

Make a list of the documents you think will be
central to the case and then check to see if they
have been provided. If not, bring that issue up at
the first preliminary conference so that you may
avoid potential serious problems. Case in point:
The arbitrators’ early review of the three separate
contracts at issue revealed an arbitrability question. A stipulation from the parties dispensed with
the problem and waived a significant jurisdictional
issue that could have invalidated part of the arbitration had it been discovered post-award.

4

CONFER WITH YOUR
FELLOW ARBITRATORS.

If you are serving on a panel, convene an “arbitrators only” conference call to:
a. Introduce each other.
b. Discuss the role of the chair and the arbitral
procedures. For example, will the chair
resolve any discovery disputes that arise?
During the hearing, will the chair speak for
the panel in questioning counsel or witnesses? Will the chair make sure to call a break

when other members of the panel have
questions or comments?
c. Identify the issues to be discussed in the
preliminary conference.
d. Explore ways to expedite the arbitration
process.
A common complaint in arbitration is that
“the hearings took too long.” While addressing
scheduling and timing concerns at this juncture,
you can explore methods for expediting the hearings. Parties are less likely to have reason to complain about the length of the hearings if the arbitrators implemented the timesaving techniques
that the parties agreed to at the beginning of the
arbitration.

5

PREPARE AGENDAS.

For high-dollar cases and complicated matters
involving multiple parties and issues, there is
likely to be more than one preliminary conference. It is helpful to prepare an agenda listing the
points to be covered during each preliminary
conference and send it to the parties approximately two weeks before the scheduled date.
Then the parties have time to add any additional
issues. In the cover memorandum for the first
preliminary hearing, thank the parties and their
counsel for the opportunity to work with them in
the arbitration. Good public relations from the
outset of the case can establish a rapport that may
be needed when tough decisions arise.

AT

6
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F IRST P RELIMINARY
C ONFERENCE

USE PROVEN CHECKLISTS.

Use the AAA’s pre-hearing checklist for large,
complex cases (found in Rule L-3 of the Large

Attorney Michael J. Bayard is a full-time construction arbitrator, mediator and project neutral. He
chairs the AAA's Construction Advisory Subcommittee for the Los Angeles Region and teaches a
graduate course in construction management at the University of Southern California, where he is
an adjunct professor. He was recently named to the AAA’s National Construction Master Arbitrator
Roster. Mr. Bayard may be reached toll free at (800) 652-2927 or at michaeljbayard@yahoo.com.
Judith Ittig practices law in Washington, D.C. She is also an arbitrator and mediator, serving on
the AAA’s panels for construction, commercial and international cases, as well as the large, complex case
panel. She was recently named to the AAA’s National Construction Master Arbitrator Roster. Mrs. Ittig
has been on the AAA’s arbitrator training faculty since 1996, and she helped develop the 2-day
advanced arbitrator training course. Her e-mail address is USBuildlaw@aol.com.
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Complex Case Procedures in the Commercial
Arbitration Rules) or the more elaborate preliminary hearing checklist available from your AAA
case manager to make sure you cover all the
basics during the conference. Confirm the names
(with correct spelling and pronunciation) of the
parties’ counsel and their key representatives. Ask
the parties’ counsel if any additional parties will
be named or if any additional claims will be
forthcoming. Sometimes the first preliminary
conference can be intense, leaving important
issues forgotten in the moment. By using a
proven checklist you greatly decrease the chance
you will overlook an important item.

7

SUGGEST USING INFORMAL
PROCEDURES WHEN
APPROPRIATE.
Using informal procedures can, in certain situations, expedite the process without a loss of fairness. For example, allow the parties to arrange a
conference call with the panel chair so long as all
parties are on the line; permit correspondence
and briefs to be sent directly to the arbitrators so
long as opposing counsel is copied; and agree to
use e-mail or fax for prompt notice.

8

SET THE DATE FOR THE NEXT
PRELIMINARY CONFERENCE.

Be sure to schedule the next preliminary conference before bringing the present conference to
an end. Even in small cases, it is often helpful to
have a status conference about a month after the
first preliminary conference to make sure everyone is keeping to the schedule. The second preliminary hearing provides a perfect opportunity
to resolve any discovery disputes or other outstanding pre-hearing issues. Also, setting the date
well in advance shows the parties that you are
conducting the arbitration in a business-like
manner and that you will be checking on their
progress on a date certain (i.e., the date of the
next preliminary conference). This calendar
marker prompts the parties to complete interim
tasks in preparation for the arbitration.

9

REQUIRE EARLY IDENTIFICATION OF CLAIMS AND
SPECIFICATION OF DAMAGES.

Establish the date for the identification of the
parties’ claims and the specification of damages.
Make it clear to all that no new claims will be
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allowed after that date without demonstrating
good cause or unless all parties agree. Consider
asking the attorneys to provide separate notebooks that detail the damages requested for every
element of their claims, with citations to the supporting documents the parties plan to use.
Claims of “surprise” can result in postponed
hearings. By setting these dates and following up,
you can better ensure that the hearings will commence as scheduled.

10

TIME-LINES ADD CONTEXT
AND UNDERSTANDING TO
THE CASE.
Create a time-line identifying all of the major
events for the project or transaction, or ask the
parties to prepare one as a joint exhibit, if possible. A time-line is particularly helpful in factintensive construction disputes. A joint time-line
will highlight any differences between the parties
that could be important to the case.

B ETWEEN THE F IRST AND L AST
P RELIMINARY C ONFERENCES

11

KEEP YOUR FELLOW
ARBITRATORS INFORMED.

As the panel chair, you should keep the other
arbitrators on the panel and the case manager
informed about changes in the status of the case.
You should copy all communications to the parties to your co-arbitrators and the case manager.
They need to know what is happening so they
can make informed decisions and add to your
thinking when necessary. Also, you need to make
sure your colleagues know every aspect of how
the arbitration has progressed so that at the end
the panel produces the best possible decision.
Not only is it rude to ignore your fellow arbitrators and the case manager, it is also a disservice to
the parties and yourself not to have the full attention and participation of the entire panel.

12

USE THE MEET-ANDCONFER PROCESS TO
RESOLVE DISPUTES.
Direct the parties to “meet and confer” on disputed issues, such as depositions, document production, assertions of privilege, or other prehearing matters before allowing them to bring
any of these issues before the panel for a decision.
This sends the parties the message that they have
3
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a high degree of control over the arbitration
process. This strategy can substantially reduce
the number of times the panel has to rule on prehearing disputes.

13

BE SERIOUS ABOUT
DEADLINES.

Set a tone of urgency to keep the hearings on
track. Respond to requests or formal motions
immediately or as quickly as possible. Set short,
but fair, time limits for the parties to act or
respond to directives from the arbitrators. By so
doing, you communicate to the parties that the
arbitration will continue to proceed as planned.
This message not only keeps the parties working
hard on preparing for the hearings, it encourages
them to work on settling the dispute because they
know it is unlikely there will be a continuance of
the hearings.

14

ENCOURAGE STREAMLINING WHENEVER POSSIBLE.

Encourage the parties to enter into agreements,
such as stipulations of fact and law, and to file any
motions that could expedite the hearings or narrow the issues to be arbitrated. These strategies
can greatly decrease the time needed for the live
hearings. Also, stipulations relating to facts and
documents can avoid having the initial evidentiary hearings conducted more like depositions
than arbitration hearings.

15

INVOLVE THE PARTIES
IN DEVELOPING CASE-

“ P a r t i e s a r e l e s s l i ke l y
t o h av e r e a s o n t o c o m plain about the length of
the hearings if the arbit ra t o r s i m p l e m e n t e d
t i m e - s av i n g t e c h n i q u e s
that the parties agreed
to at the beginning
o f t h e a r b i t ra t i o n . ”
4

PRESENTATION METHODS FOR
THE HEARINGS.

settlement discussions and privileged communications are usually going to be excluded.

Suggest to the parties that they consider methods
of presenting testimony that could expedite the
proceedings, such as written witness statements
and the use of damages notebooks. Encourage
them to suggest methods for streamlining or
altering the arbitration procedures to make the
case presentation more efficient and effective.
One of the trends in arbitration efficiency is conducting the evidentiary hearings with time limits
imposed on the parties’ presentations. This is
done only with the parties’ agreement.

19

16

PICTURES CAN BE WORTH
A THOUSAND WORDS TO
ARBITRATORS, TOO.
Photographs and videos can serve as excellent
visual aids to understanding the dispute. If they
are going to be used, ask the parties to put a date
and locale description on each picture and video.
Preview these visual aids to eliminate irrelevant
or repetitious photos or sections of video so as
not to unduly delay the proceedings. The use of
visual evidence should be encouraged because
even the most experienced arbitrators find that
pictures or charts are valuable aids.

17

BE PROACTIVE.

Stay on top of the parties’ progress. Ask to be
copied on the parties’ key correspondence so
that you receive “early warning signals” of problems that might be brewing. Your goal is to have
the parties prepared to arbitrate on the date set
to begin the arbitration. If you sense they are
falling behind schedule, set up another preliminary conference. You cannot expect that the parties themselves will make sure that the case is
“on track.”

AT

THE

F INAL P RELIMINARY C ONFERENCE

18

PLAN TO STAVE OFF
MOST EVIDENTIARY
OBJECTIONS.
Tell the parties how evidentiary objections will
be handled at the hearing. Tell them that the
panel will use its expertise to weigh the value of
the evidence. The usual rule is: “If it is relevant
and material, it is going to come in.” However,
AUGUST/OCTOBER 2004

MANAGE THE ADMISSION
OF EXHIBITS.

Tell the parties how exhibits will be admitted at
the hearing. One approach is to admit all
exhibits; another is to ask the parties to stipulate
that any exhibit or document referred to in the
hearings will be deemed admitted in the absence
of objection when introduced.

20

TAKE ONLY COPIES
IF POSSIBLE.

Make sure the parties provide copies, not originals of their exhibits. Anything that must be
returned to a party at the conclusion of the arbitration should be clearly marked “Return to
_____.”

21

VERIFY ADHERENCE TO
THE PRE-HEARING
SCHEDULE.

Review the schedule for submitting pre-hearing
briefs, motions in limine, or other motions, witness lists and exhibits prior to the hearings on the
merits, and make sure they have all been submitted (or will be).

22

SCAN THE HORIZON FOR
LATE DEVELOPMENTS.

Give the parties a chance to raise any last minute
issues. This is the point when arbitrators need to
heighten their sensitivity to possible interference or
disruptions to the hearings. Witnesses with lastminute scheduling conflicts, or who become
unavailable due to an emergency can be rescheduled, and the sequence of testimony rearranged, if
necessary. Both of us remember arbitrations where
elective surgeries were planned at the last minute
and we were able to adjust the order of witnesses to
accommodate the unplanned absences.

AT

23

THE

E VIDENTIARY H EARINGS

KEEP A DETAILED RECORD
OF EACH HEARING DAY.

Take attendance every day and keep account of
the start and finish times for each hearing day. It
also is helpful to note the time when each witness
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begins and ends his or her testimony. Indicate
the amount of time devoted to direct examination, cross-examination, redirect, and the arbitrators’ questions. We recommend doing this even
when a court reporter is transcribing the proceedings because these notes help recreate the
hearings and recall the testimony more clearly
during deliberations on the award.

24

KEEP A SEPARATE
RECORD OF RULINGS
AND STIPULATIONS.

Maintain a daily hearing summary of any agreements or stipulations and note important rulings
from the panel.

25

PERFORM A DAILY
SCHEDULE REVIEW.

If the parties have not agreed to time limitations
on their examinations, monitor their progress by
having open discussions with them at the end of
each day.

26

FLEXIBLE SCHEDULING CAN
SOLVE MANY PROBLEMS.

Be flexible if bona fide scheduling problems arise.
Feel free to adopt irregular hearing hours with
the parties’ consent. In one of our cases where
there were multiple parties and residents of different time zones, the hearings were scheduled
from 7 a.m. to 1 p.m. every day without a lunch
break. That schedule gave the parties time to
conduct other business and still devote significant
time to the arbitration. The six hours of arbitration, with minimal break time, afforded the
equivalent of a normal hearing day.

27

TREAD FIRMLY
AND SOFTLY.

Keep a balance between moving the arbitration
forward and not disrupting or interfering with
the presentation of each side’s case. Arbitrators
who ask lots of questions are often perceived to
be arrogant and possibly biased. Some arbitrators
prefer to actively question witnesses during their
testimony and many, but not all, attorneys welcome those interruptions. Try to get a handle on
the attorneys’ preferences by discussing the subject with them before the hearings get underway.
5
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28

WINDING UP THE
HEARINGS.

At the end of the last evidentiary hearing day,
write an order setting the briefing schedule for
post-hearing briefs, if any, and the date for closing arguments, if they are to be held later. For
purposes of later deliberations, it can be helpful
to obtain from the parties a list of their most
important exhibits. You can ask them to provide
that list in their post-hearing briefs. If the case
has multiple issues, ask the parties for a proposed
form of award to make sure that no items of
claim are omitted and find out the parties’ preferences for how the damages should be broken out.
Our preference is to hear closing arguments after
the post-hearing briefs. It helps put the briefs in
context and gives the arbitrators the opportunity
to ask questions they might have after reading the
briefs. Any questions asked should not reveal the
arbitrator’s leanings on the issues to be decided.
At the end of the hearings on the merits, the parties and their counsel should have no idea how
the arbitrators are going to rule on the case. The
arbitrators’ questions and unspoken, non-verbal
behavior should always be non-partisan and
unquestionably fair.

D ELIBERATIONS

29
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PREPARE A ROAD MAP FOR
YOUR DELIBERATIONS.

One member of the panel should volunteer or be
assigned to outline the issues that need to be
decided. Before deliberating together, circulate
the outline among the panel so each arbitrator

6

can review it and add issues or make revisions.
This road map of the issues and sub-issues, sometimes with the dollar demands for each item, can
focus the deliberations and speed resolution.

30

WHEN YOUR DELIBERATIONS BOG DOWN.

If a panel is hearing the case, the arbitrators’
deliberations should be a free and open exchange
of ideas and conclusions. If all members of the
panel do not agree on every important point, the
majority should ask the dissenting arbitrator to
present his or her views (orally or in writing or
both) and the majority should commit to listening to (or reading) those views with an open
mind. If you are the sole arbitrator and you are
having great difficulty reconciling the parties’
views on a point, don’t hesitate to ask them for
further factual explanation or additional legal references, even if you have to reopen the proceedings and conduct another evidentiary hearing to
obtain this information. Just be sure you leave
yourself enough time to make your decision and
submit the award to the AAA before the award is
due.
We have the most confidence in our awards
when the testimony clearly addressed the real
issues in the case, we were able to listen and
absorb the information presented and without
distractions, and our deliberations followed a
road map for analyzing the issues.
These tips have helped us achieve these objectives and manage the arbitration process so that
the time spent with the parties and their witnesses is valuable and we have learned the case from
them so we can make a sound award.
■
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Arbitration Artistry for Advocates:
Tips & Pitfalls in Arbitration in 3 Acts
The Dispute Resolution Clause:
If a dispute arises from or relates to this contract or the breach thereof, and if the dispute
cannot be settled through direct discussions, the parties agree to endeavor first to settle
the dispute by mediation administered by the American Arbitration Association under its
Commercial Mediation Procedures before resorting to arbitration. The parties further
agree that any unresolved controversy or claim arising out of or relating to this contract,
or breach thereof, shall be settled by arbitration administered by the American Arbitration
Association in accordance with its Commercial Arbitration Rules and judgment on the
award rendered by the arbitrator(s) may be entered in any court having jurisdiction
thereof.
Claims shall be heard by a single arbitrator, unless the claim amount exceeds
$2,500,000.00, in which case the dispute shall be heard by a panel of three arbitrators.
The place of arbitration shall be New Orleans, Louisiana. The arbitration shall be
governed by the laws of the State of Louisiana.
Depositions shall be limited to a maximum of 5 per party and shall be held within 60
days of the making of a request, unless the parties agree otherwise. Additional
depositions may be scheduled only with the permission of the arbitrators, and for good
cause shown. Each deposition shall be limited to a maximum of 8 hours duration, unless
the parties agree otherwise. The award shall be made within 12 months of the filing of the
notice of intention to arbitrate (demand), and the arbitrator(s) shall agree to comply with
this schedule before accepting appointment. However, this time limit may be extended by
the arbitrator for good cause shown, or by mutual agreement of the parties.
The arbitrator(s) will have no authority to award punitive or other damages not measured
by the prevailing party's actual damages, except as may be required by statute. The award
of the arbitrator(s) shall be accompanied by a reasoned opinion. Except as may be

required by law, neither a party nor an arbitrator may disclose the existence, content, or
results of any arbitration hereunder without the prior written consent of both parties. The
parties agree that failure or refusal of a party to pay its required share of the deposits for
arbitrator compensation or administrative charges shall constitute a waiver by that party
to present evidence or cross-examine witness. In such event, the other party shall be
required to present evidence and legal argument as the arbitrator(s) may require for the
making of an award. Such waiver shall not allow for a default judgment against the nonpaying party in the absence of evidence presented as provided for above.

(This ADR clause was drafted using the free tool found at www.clausebuilder.org)

