Helping Courts Address Implicit Bias

Strategies to Reduce the
Influence of Implicit Bias*
Compared to the science on the existence of implicit bias and its potential influence
on behavior, the science on ways to mitigate implicit bias is relatively young and
often does not address specific applied contexts such as judicial decision making.
Yet, it is important for strategies to be concrete and applicable to an individual’s
work to be effective; instructions to simply avoid biased outcomes or respond in
an egalitarian manner are too vague to be helpful (Dasgupta, 2009). To address
this gap in concrete strategies applicable to court audiences, the authors reviewed
the science on general strategies to address implicit bias and considered their
potential relevance for judges and court professionals. They also convened a small
group discussion with judges and judicial educators (referred to as the Judicial
Focus Group) to discuss potential strategies. This document summarizes the
results of these efforts. Part 1 identifies and describes conditions that exacerbate
the effects of implicit bias on decisions and actions. Part 2 identifies and describes
seven general research-based strategies that may help attenuate implicit bias or
mitigate the influence of implicit bias on decisions and actions. Part 2 provides a
brief summary of empirical findings that support the seven strategies and offers
concrete suggestions, both research-based and extrapolated from existing research,
to implement each strategy.1 Some of the suggestions in Part 2 focus on individual
actions to minimize the influence of implicit bias, and others focus on organizational
efforts to (a) eliminate situational or systemic factors that may engender implicit
bias and (b) promote a more egalitarian court culture. The authors provide the
tables as a resource for addressing implicit bias with the understanding that the
information should be reviewed and revised as new research and lessons from the
field expand current knowledge.
*Preparation of this project brief was funded by the Open Society Institute, the State Justice
Institute, and the National Center for State Courts. The views expressed are those of the
authors and do not necessarily reflect the views of the funding organizations. The document
summarizes the National Center for State Courts’ project on implicit bias and judicial education.
See Casey, Warren, Cheesman, and Elek (2012), available at www.ncsc.org/ibreport for the full
report of the project.
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Part 1. Combating Implicit Bias in the
Courts: Understanding Risk Factors
The following conditions increase the likelihood that implicit bias may influence
one’s thoughts and actions.

Risk factor: Certain emotional states
Certain emotional states (anger, disgust) can exacerbate implicit bias in judgments
of stigmatized group members, even if the source of the negative emotion has
nothing to do with the current situation or with the issue of social groups or
stereotypes more broadly (e.g., DeSteno, Dasgupta, Bartlett, & Cajdric, 2004;
Dasgupta, DeSteno, Williams, & Hunsinger, 2009). Happiness may also produce
more stereotypic judgments, though this can be consciously controlled if the
person is motivated to do so (Bodenhausen, Kramer, & Susser, 1994).

Risk factor: Ambiguity
When the basis for judgment is somewhat vague (e.g., situations that call for
discretion; cases that involve the application of new, unfamiliar laws), biased
judgments are more likely. Without more explicit, concrete criteria for decision
making, individuals tend to disambiguate the situation using whatever information
is most easily accessible—including stereotypes (e.g., Dovidio & Gaertner, 2000;
Johnson, Whitestone, Jackson, & Gatto, 1995).
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Risk factor: Salient social categories
A decision maker may be more likely to think in terms of race and use racial
stereotypes because race often is a salient, i.e., easily-accessible, attribute
(Macrae, Bodenhausen, & Milne, 1995; Mitchell, Nosek, & Banaji, 2003). However,
when decision makers become conscious of the potential for prejudice, they often
attempt to correct for it; in these cases, judges, court staff, and jurors would be
less likely to exhibit bias (Sommers & Ellsworth, 2001).

Risk factor: Low-effort cognitive processing
When individuals engage in low-effort information processing, they rely on
stereotypes and produce more stereotype-consistent judgments than when
engaged in more deliberative, effortful processing (Bodenhausen, 1990). As a
result, low-effort decision makers tend to develop inferences or expectations about
a person early on in the information-gathering process. These expectations then
guide subsequent information processing: Attention and subsequent recall are
biased in favor of stereotype-confirming evidence and produce biased judgment
(Bodenhausen & Wyer, 1985; Darley & Gross, 1983). Expectations can also affect
social interaction between the decision maker (e.g., judge) and the stereotyped
target (e.g., defendant), causing the decision maker to behave in ways that
inadvertently elicit stereotype-confirming behavior from the other person (Word,
Zanna, & Cooper, 1973).
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Risk factor: Distracted or pressured
decision-making circumstances

Tiring (e.g., long hours, fatigue), stressful (e.g., heavy, backlogged, or very diverse
caseloads; loud construction noise; threats to physical safety; popular or political
pressure about a particular decision; emergency or crisis situations), or otherwise
distracting circumstances can adversely affect judicial performance (e.g., Eells &
Showalter, 1994; Hartley & Adams, 1974; Keinan, 1987). Specifically, situations that
involve time pressure (e.g., van Knippenberg, Dijksterhuis, & Vermeulen, 1999),
that force a decision maker to form complex judgments relatively quickly (e.g.,
Bodenhausen & Lichtenstein, 1987), or in which the decision maker is distracted
and cannot fully attend to incoming information (e.g., Gilbert & Hixon, 1991;
Sherman, Lee, Bessennof, & Frost, 1998) all limit the ability to fully process case
information. Decision makers who are rushed, stressed, distracted, or pressured
are more likely to apply stereotypes – recalling facts in ways biased by stereotypes
and making more stereotypic judgments – than decision makers whose cognitive
abilities are not similarly constrained.

Risk factor: Lack of feedback
When organizations fail to provide feedback that holds decision makers
accountable for their judgments and actions, individuals are less likely to remain
vigilant for possible bias in their own decision-making processes (Neuberg & Fiske,
1987; Tetlock, 1983).
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Part 2. Combating Implicit Bias in
the Courts: Seeking Change
The following strategies show promise in reducing
the effects of implicit bias on behavior.

Strategy 1: Raise awareness of implicit bias
Individuals can only work to correct for sources of bias that they are aware exist
(Wilson & Brekke, 1994). Simply knowing about implicit bias and its potentially
harmful effects on judgment and behavior may prompt individuals to pursue
corrective action (cf. Green, Carney, Pallin, Ngo, Raymond, Iezzoni, & Banaji,
2007). Although awareness of implicit bias in and of itself is not sufficient to
ensure that effective debiasing efforts take place (Kim, 2003), it is a crucial
starting point that may prompt individuals to seek out and implement the types
of strategies listed throughout this document.

What can the individual do?
1.

Seek out information on implicit bias. Judges and court staff could attend
implicit bias training sessions. Those who choose to participate in these
sessions should ensure that they fully understand what implicit bias is and
how it manifests in every day decisions and behavior by asking questions,
taking the IAT, and/or reading about the scientific literature as a follow-up to
the seminar.
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What can the organization do?
1.

Provide training on implicit bias. Courts could develop an implicit bias
training program that presents participants not only with information about
what implicit bias is and how it works, but that also includes information
on specific, concrete strategies participants could use in their professional
work to mitigate the effects of implicit bias. Judicial educators could present
information about some of the other strategies listed in this report, or they
could engage participants in a critical thinking activity designed to help them
develop and/or tailor their own strategies. The Judicial Focus Group (JFG)
thought that this type of training would be more effective if the program
contained the following:
a. A facilitator judge to help conduct the training or sit on the panel.
If the court conducts a training program or hosts a panel on implicit
bias as part of a symposium on judicial ethics, the JFG indicated
that judges would add credibility to the session. Judges typically
respond well when one of “their own” speaks out in support of an
issue or position. The judge’s presence could help make the session
less threatening to participating judges and could help couch the
discussion in terms of what can be done to make better decisions.
b. Many diverse examples of implicit bias in professional
judgment and behavior. The JFG felt that training should provide
illustrative examples of implicit bias that span several professional
disciplines (e.g., NBA officials, medical treatment decisions,
hiring decisions) to show how pervasive the phenomenon is.
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c. Experiential learning techniques. The JFG suggested that small
group exercises and other experiential learning techniques could help
make information more personally relevant, which could provide a
valuable frame of reference for those who are expected to resist the
idea of implicit bias. Brain teaser exercises may be used to introduce
the topic and demonstrate its broad application beyond race to
gender, class, age, weight, and other stigmatized social categories.
Note: The JFG also encouraged a focus on implicit bias training for judges before they take the
bench by making this training a component of new judge orientation. This way, future implicit bias
training and requirements will simply be a part of “business as usual” and will incur less resistance.

Strategy 2: Seek to identify and consciously acknowledge
real group and individual differences

The popular “color blind” approach to egalitarianism (i.e., avoiding or ignoring
race; lack of awareness of and sensitivity to differences between social
groups) fails as an implicit bias intervention strategy. “Color blindness” actually
produces greater implicit bias than strategies that acknowledge race (Apfelbaum,
Sommers, & Norton, 2008). Cultivating greater awareness of and sensitivity to
group and individual differences appears to be a more effective tactic: Training
seminars that acknowledge and promote an appreciation of group differences
and multi-cultural viewpoints can help reduce implicit bias (Rudman, Ashmore, &
Gary, 2001; Richeson & Nussbaum, 2004).
Diversity training seminars can serve as a starting point from which court
culture itself can change. When respected court leadership actively supports the
multiculturalism approach, those egalitarian goals can influence others (Aarts,

Strategies to Reduce the Influence of Implicit Bias

7

Helping Courts Address Implicit Bias

Gollwitzer, & Hassin, 2004). Moreover, when an individual (e.g., new employee)
discovers that peers in the court community are more egalitarian, the individual’s
beliefs become less implicitly biased (Sechrist & Stangor, 2001). Thus, a systemwide effort to cultivate a workplace environment that supports egalitarian
norms is important in reducing individual-level implicit bias. Note, however,
that mandatory training or other imposed pressure to comply with egalitarian
standards may elicit hostility and resistance from some types of individuals,
failing to reduce implicit bias (Plant & Devine, 2001).
In addition to considering and acknowledging group differences, individuals
should purposely compare and individuate stigmatized group members. By
defining individuals in multiple ways other than in terms of race, implicit bias
may be reduced (e.g., Djikic, Langer, & Stapleton, 2008; Lebrecht, Pierce, Tarr, &
Tanaka, 2009; Corcoran, Hundhammer, & Mussweiler, 2009).

What can the individual do?
1.

Seek out and elect to participate in diversity training seminars.
Judges and court staff could seek out and participate in diversity training
seminars that promote an appreciation of group differences and multicultural
viewpoints. Exposure to the multiculturalism approach, particularly routine
exposure, will help individuals develop the greater social awareness needed
to overcome implicit biases.

2.

Seek out the company of other professionals who demonstrate
egalitarian goals. Surrounding oneself with others who are committed to
greater egalitarianism will help positively influence one’s own implicit beliefs
and behaviors in the long run.
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3.

Invest extra effort into identifying the unique attributes of stigmatized
group members. Judges and court staff could think about how the
stigmatized group members they encounter are different from others –
particularly from other members of the same social/racial group. This type
of individuating exercise will help reduce one’s reliance on social or racial
stereotypes when evaluating or interacting with another person.

What can the organization do?
1.

Provide routine diversity training. Offer educational credits for voluntary
judicial participation in elective diversity or multiculturalism seminars.
Levinson (2007) also suggests that this could be a valuable process for
jurors. Recruit a judge to help conduct the training or sit on the panel. In this
training, lead by example. Any highly esteemed judge could serve as a role
model in this context to promote egalitarian goals.

2.

Target leadership in the jurisdiction first. Egalitarian behavior
demonstrated by judicial leaders can serve to encourage greater adherence
to egalitarian goals throughout the court community. The Judicial Focus
Group argued that systemic change only occurs with buy-in from
leadership—an essential step toward improved egalitarianism.

Note: See Strategy 7 for more suggestions on what an organization can do to
cultivate more egalitarian norms in the court community.
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Strategy 3: Routinely check thought processes
and decisions for possible bias

Individuals interested in minimizing the impact of implicit bias on their own
judgment and behaviors should actively engage in more thoughtful, deliberative
information processing. When sufficient effort is exerted to limit the effects of
implicit biases on judgment, attempts to consciously control implicit bias can be
successful (Payne, 2005; Stewart & Payne, 2008).
To do this, however, individuals must possess a certain degree of selfawareness. They must be mindful of their decision-making processes rather than
just the results of decision making (Seamone, 2006) to eliminate distractions,
to minimize emotional decision making, and to objectively and deliberatively
consider the facts at hand instead of relying on schemas, stereotypes, and/or
intuition (see risk factors in Part 1).
Instructions on how to correct for implicit bias may be effective at mitigating the
influence of implicit bias on judgment if the instructions implement researchbased techniques. Instructions should detail a clear, specific, concrete strategy
that individuals can use to debias judgment instead of, for example, simply
warning individuals to protect their decisions from implicit bias (e.g., Mendoza,
Gollwitzer, & Amodio, 2010; Kim, 2003). For example, instructions could help
mitigate implicit bias by asking judges or jurors to engage in mental perspectivetaking exercises (i.e., imagine themselves in the other person’s shoes; Galinsky
& Moskowitz, 2000).
As discussed in Strategy 2, however, some seemingly intuitive strategies
for counteracting bias can, in actuality, produce some unintended negative
consequences. Instructions to simply suppress existing stereotypes (e.g., adopt the
“color blindness” approach) have been known to produce a “rebound effect” that
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may increase implicit bias (Macrae, Bodenhausen, Milne, & Jetten, 1994). Others
also perceive individuals instructed to implement the “color blindness” approach as
more biased (Apfelbaum, Sommers, & Norton, 2008). For these reasons, decision
makers should apply tested intervention techniques that are supported by empirical
research rather than relying on intuitive guesses about how to mitigate implicit bias.

What can the individual do?
1.

Use decision-support tools. Legal scholars have proposed several
decision-support tools to promote greater deliberative (as opposed to
intuitive) thinking (Guthrie, Rachlinski, & Wistrich, 2007). These tools, while
untested, would primarily serve as vehicles for research-based decisionmaking approaches and self-checking exercises that demonstrably mitigate
the impact of implicit bias. The Judicial Focus Group (JFG) also supported the
use of such tools, which include:
a. Note-taking. Judges and jurors should take notes as the case progresses so
that they are not forced to rely on memory (which is easily biased; see Part 1
and Levinson, 2007) when reviewing the evidence and forming a decision.
b. Articulate your reasoning process (e.g., opinion writing). By prompting
decision makers to document the reasoning behind a decision in
some way before announcing it, judges and jurors may review their
reasoning processes with a critical eye for implicit bias before publicly
committing to a decision. Techniques or tools that help decision makers
think through their decision more clearly and ensure that it is based on
sound reasoning before committing to it publicly will protect them from
rationalizing decisions post hoc (also see Strategy 6 on instituting feedback
mechanisms). Sharing this reasoning up front with the public can also
positively affect public perceptions of fairness.
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c. Checklists or bench cards. The JFG suggested the use of checklists or
bench cards that list some “best practice” questions or exercises (e.g.,
perspective-taking, cloaking). These tools could prompt decision makers
to more systematically reflect on and scrutinize the reasoning behind any
decision for traces of possible bias. Note that this strategy should be
used only after the decision maker has received implicit bias and diversity
training, and should be offered for voluntary use. If untrained judges rely on
these tools, their efforts to correct for bias may be sporadic and restricted
to isolated cases. If resistant judges are compelled to use these tools,
checklists as a forced procedure could backfire and actually increase biases
in these types of individuals.

What can the organization do?
1.

Develop guidelines that offer concrete strategies on how to correct
for implicit bias. Courts could develop and present guidelines to decision
makers on how to check for and correct for implicit bias. These guidelines
should specify an explicit, concrete strategy for doing so that has been
empirically shown to reduce the effects of implicit bias on judgment and
behavior. Some research-based strategies could include instructions that
walk people through a perspective-taking exercise (Galinsky & Moskowitz,
2000) or a cloaking exercise (i.e., checking decisions for bias by imagining
how one would evaluate the stigmatized group member if he or she
belonged to a different, non-stigmatized social group), or that direct people
to adopt specific implementation intentions to control for potential bias in
specific instances (e.g., if-then plans such as if: encounter a stigmatized
group member, then: think counter-stereotypic thoughts; see Mendoza,
Gollwitzer, & Amodio, 2010). It should NOT instruct a person to ignore or
suppress stereotypes and/or implicit biases or offer any other intervention
technique that is not supported by empirical literature on implicit bias.
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2.

Institute formal protocols or develop decision-support tools for guidance.
Courts could establish “best practice” protocols or self-checking procedures
(e.g., perspective-taking, cloaking; see above) to help judges identify and
override implicit bias. The judiciary could also develop protocols to help
minimize situational ambiguity (see Part 1 for more on situational ambiguity
and Strategy 5 for further discussion about strategies that may be used to
reduce ambiguity).

Strategy 4: Identify distractions and sources of stress in the
decision-making environment and remove or reduce them

Decision makers need enough time and cognitive resources to thoroughly
process case information to avoid relying on intuitive reasoning processes that
can result in biased judgments (see Part 1).

What can the individual do?
1.

Allow for more time on cases in which implicit bias may be a concern.
The Judicial Focus Group (JFG) suggested that judges prepare more in
advance of hearings in which disadvantaged group members are involved (as
attorneys, defendants/litigants, victims, key witnesses). If possible, judges
could slow down their decision-making process by spending more time
reviewing the facts of the case before committing to a decision. If implicit
bias is suspected, judges could reconvene and review case material outside
of the court environment to reduce time pressure.

2.

Clear your mind and focus on the task at hand. Judges should become
adept at putting distractions aside and focusing completely on the case and
evidence at hand. Meditation courses may help judges develop or refine
these skills (Kang & Banaji, 2006; Seamone, 2006).
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What can the organization do?
1.

Conduct an organizational review. An organizational review could help
the court determine whether and how the court fosters bias. Part of this
review should include a critical assessment of the burden on judges and
other decision makers. Some stressors that could adversely affect judicial
performance include time pressure (as a result of heavy caseloads, complex
cases, or dockets with a broad array of case types), fatigue (as a result
of long hours, threats to physical safety, or other emergency or crisis
situations), and distractions (as a result of multi-tasking, overburdened
workloads, or even loud construction noise that day). Courts could modify
procedures to allow judges sufficient time to consider each case by, for
example, reorganizing the court calendar to reduce the typical caseload for
each judge, minimizing the necessity for spur-of-the-moment decisions,
or permitting the judge to issue tentative decisions or reconvene if further
deliberation is necessary (e.g., see Guthrie, Rachlinski, & Wistrich, 2007).

Strategy 5: Identify sources of ambiguity in the decision-

making context and establish more concrete standards before
engaging in the decision-making process
Situational ambiguity may arise for cases in which the formal criteria for
judgment are somewhat vague (e.g., laws, procedures that involve some degree
of discretion on behalf of the decision maker). These especially include (but are
not limited to) cases that involve the interpretation of newly established laws
or case types that are unfamiliar or less familiar to the decision maker. In these
cases, decision makers should preemptively commit to specific decision-making
criteria (e.g., the importance of various types of evidence to the decision) before
hearing a case or reviewing evidence to minimize the opportunity for implicit
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bias (Uhlmann & Cohen, 2005). Establishing this structure before entering the
decision-making context will help prevent constructing criteria after the fact in
ways biased by implicit stereotypes but rationalized by specific types of evidence
(e.g., placing greater weight on stereotype-consistent evidence in a case against
a black defendant than one would in a case against a white defendant).

What can the individual do?
1.

Preemptively commit to more specific decision-making criteria.
Before entering into a decision-making context characterized by ambiguity
or that permits greater discretion, judges and jurors could establish their
own informal structure or follow suggested protocol (if instituted) to help
create more objective structure in the decision-making process. Commit to
these decision-making criteria before reviewing case-specific information to
minimize the impact of implicit bias on the reasoning process.

What can the organization do?
1.

Institute formal protocol to help decision makers. The court could
establish and institute formal protocols that decision makers could follow to
help them identify sources of ambiguity and that offer suggestions on how
to reduce these types of ambiguity in the decision-making context.

2.

Specialization. The Judicial Focus Group (JFG) discussed the possibility
that case decisions by judges with special expertise in that particular area
of law may be less prone to implicit bias than decisions made by judges
without such expertise. They reasoned that without familiarity, there is
greater ambiguity and uncertainty in decision making. However, the JFG also
discussed how this could be a double-edged sword: Specialist judges may be
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on autopilot with familiar case types and may not be engaged in the kind of
deliberative thinking that helps reduce the impact of implicit bias on judgment.
To prevent “autopilot” stereotyping, specialist judges in particular should
commit to thinking deliberatively (see Strategy 3 for some suggestions on
how to check decisions and thought processes for possible bias).

Strategy 6: Institute feedback mechanisms
Providing egalitarian consensus information (i.e., information that others in the
court hold egalitarian beliefs rather than adhere to stereotypic beliefs) and other
feedback mechanisms can be powerful tools in promoting more egalitarian
attitudes and behavior in the court community (Sechrist & Stangor, 2001).
To encourage individual effort in addressing personal implicit biases, court
administration may opt to provide judges and other court professionals with
relevant performance feedback. As part of this process, court administration
should consider the type of judicial decision-making data currently available or
easily obtained that would offer judges meaningful but nonthreatening feedback
on demonstrated biases. Transparent feedback from regular or intermittent
peer reviews that raise personal awareness of biases could prompt those with
egalitarian motives to do more to prevent implicit bias in future decisions and
actions (e.g., Son Hing, Li, & Zanna, 2002). This feedback should include concrete
suggestions on how to improve performance (cf. Mendoza, Gollwitzer, &
Amodio, 2010; Kim, 2003) and could also involve recognition of those individuals
who display exceptional fairness as positive reinforcement.
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Feedback tends to work best when it (a) comes from a legitimate, respected
authority, (b) addresses the person’s decision-making process rather than simply the
decision outcome, and (c) when provided before the person commits to a decision
rather than afterwards, when he or she has already committed to a particular course
of action (see Lerner & Tetlock, 1999, for a review). Note, however, that feedback
mechanisms which apply coercive pressure to comply with egalitarian standards can
elicit hostility from some types of individuals and fail to mitigate implicit bias (e.g.,
Plant & Devine, 2001). By inciting hostility, these imposed standards may even be
counterproductive to egalitarian goals, generating backlash in the form of increased
explicit and implicit prejudice (Legault, Gutsell, & Inzlicht, 2011).

What can the individual do?
1.

Actively seek feedback from others. Judges can seek out their own
informal “checks and balances” by organizing or participating in sentencing
round tables, or by consulting with a skilled mentor or senior judge for
objective feedback on how to handle a challenging case or difficult situation.

2.

Actively seek feedback from others regarding past performance. With an
open mind, judges and court staff could talk to colleagues, supervisors, or
others to request performance feedback. This information could be helpful in
determining whether a person’s current efforts to control or reduce implicit
bias are effective or could be improved.

3.

Articulate your reasoning process. To ensure sound reasoning in every
case, judges could choose to document or articulate the underlying logic of
their decisions. Not only does this exercise afford judges the opportunity to
critically review their decision-making processes in each case, but taking it a
step further—making this reasoning transparent in court—can have positive
effects on public perceptions of fairness (see Articulate your reasoning
process in Strategy 3, above).
Strategies to Reduce the Influence of Implicit Bias
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What can the organization do?
1.

Adopt a peer-review process. Judges could benefit from additional
feedback about possible bias in their judicial performance. The court could
arrange to have judges observe and provide feedback to one another on a
rotating schedule. Guthrie, Rachlinski, and Wistrich (2007) offered a more
formal approach: Every 2-3 years, an experienced team of reviewers
(comprised of peer judges) could visit the court and for each judge at that
court, the team would review the transcripts, rulings, and other material for a
few past cases. The team would then provide each judge with performance
feedback and suggestions, if necessary, for improvement. The team should
be trained to deliver this feedback in a constructive, non-threatening way.

2.

Develop a bench-bar committee. The Judicial Focus Group (JFG) also
suggested that courts develop a bench-bar committee, which could oversee
an informal internal grievance process that receives anonymous complaints
about judicial performance in the area of racial and ethnic fairness. Similar to
the peer review process mentioned above, this committee (or a select group
of trained peer or mentor judges) could review a sample of past cases or
observe workplace behavior and offer feedback and guidance to the judge.

3.

Hold sentencing round tables. The JFG suggested that judges convene
a sentencing round table to review hypothetical cases involving implicit
bias. Prior to the round table, the judges review the hypothetical cases and
arrive prepared to discuss the sentencing decision they would issue in each
case. When they convene, all judges reveal their decisions and discuss their
reasoning frankly and candidly. This process can help judges think more
deliberatively about the possibility of implicit biases entering their decisions
and offers a forum for judges to obtain feedback from peers.
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Strategy 7: Increase exposure to stigmatized
group members and counter-stereotypes
and reduce exposure to stereotypes

Increased contact with counter-stereotypes—specifically, increased exposure
to stigmatized group members that contradict the social stereotype—can help
individuals negate stereotypes, affirm counter-stereotypes, and “unlearn”
the associations that underlie implicit bias. “Exposure” can include imagining
counter-stereotypes (Blair, Ma, & Lenton, 2001), incidentally observing counterstereotypes in the environment (Dasgupta & Greenwald, 2001; Olson & Fazio,
2006), engaging with counter-stereotypic role models (Dasgupta & Asgari, 2004;
Dasgupta & Rivera, 2008) or extensive practice making counter-stereotypic
associations (Kawakami, Dovidio, Moll, Hermsen, & Russin, 2000).
For individuals who seek greater contact with counter-stereotypic individuals,
such contact is more effective when the counter-stereotype is of at least equal
status in the workplace (see Pettigrew & Tropp, 2006). Moreover, positive and
meaningful interactions work best: Cooperation is one of the most powerful
forms of debiasing contact (e.g., Sherif, Harvey, White, Hood & Sherif, 1961).
In addition to greater contact with counter-stereotypes, this strategy also
involves decreased exposure to stereotypes. Certain environmental cues
can automatically trigger stereotype activation and implicit bias. Images and
language that are a part of any signage, pamphlets, brochures, instructional
manuals, background music, or any other verbal or visual communications
in the court may inadvertently activate implicit biases because they convey
stereotypic information (see Devine, 1989; Rudman & Lee, 2002; Anderson,
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Benjamin, & Bartholow, 1998; for examples of how such communications
can prime stereotypic actions and judgments; see also Kang & Banaji, 2006).
Identifying these communications and removing them or replacing them with
non-stereotypic or counter-stereotypic information can help decrease the amount
of daily exposure court employees and other legal professionals have with the
types of social stereotypes that underlie implicit bias.

What can the individual do?
1.

Imagine counter-stereotypes or seek out images of admired exemplars.
To reduce the impact of implicit bias on judgment, judges and court staff
could imagine or view images of admired or counter-stereotypic exemplars
of the stereotyped social group (e.g., Martin Luther King, Jr.) before entering
a decision-making scenario that could activate these social stereotypes. To
accomplish this, researchers on implicit bias have suggested that people
hang photos or program screen savers and desktop images of role models
or others that challenge traditional racial stereotypes.

2.

Seek greater contact with counter-stereotypic role models. Individuals
who are motivated to become more egalitarian could also spend more
time in the presence of people who are counter-stereotypic role models to
reinforce counter-stereotypic associations in the brain and make traditional
stereotypes less accessible for use.

3.

Practice making counter-stereotypic associations. Individuals who are
motivated to change their automatic reactions should practice making positive
associations with minority groups, affirming counter-stereotypes, and negating
stereotypes. Implicit biases may be “automatic,” but corrective and debiasing
strategies can also become automated with motivation and practice.
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What can the organization do?
1.

Conduct an organizational review. An organizational review could help the
court determine whether and how the court fosters bias. Part of this review
should include an assessment of court communications (visual and auditory)
to identify all communications in the courthouse that convey stereotypic
information. Change these communications to convey egalitarian norms and
present examples of counter-stereotypes. These positive cues can serve as
subtle reminders to judges and court staff that reinforce a culture of equality.

2.

Follow equal-opportunity and affirmative action (EOAA) hiring
practices. Members of stigmatized groups, when fairly represented in valued,
authoritative roles (Richeson & Ambady, 2003), offer opportunities to foster
positive intergroup relations and present other judges with readily accessible
counter-stereotypes that they can draw upon to reduce implicit bias.

1

For more information on the empirical research supporting Tables 1 and 2, see Appendix G, Tables
G-3 and G-4, in Casey, Warren, Cheesman, and Elek (2012).
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Myth of Colorblindness
Jeny Kang, NilanjanaDasgupta, Kumar Yogeeswaran, and Gary Blasi*

This study examined whether explicit and implicit biases in favor ofWhites and against Asian
Americans would alter evaluation of a litigator's deposition. We found evidence of both
explicit bias as measured by self-reports, and implicit bias as measured by two Implicit
Association Tests. In particular, explicit stereotypes that the ideal litigator was White predicted worse evaluation of the Asian American litigator (out group derogation); by contrast,
implicit stereotypes predicted preferential evaluation of the White litigator (in group favoritism). In sum, participants were not colorblind, at least implicitly, toward even a "model
minority," and these biases produced racial discrimination. This study provides further
evidence of the predictive and ecological validity of the Implicit Association Test in a legal

domain.

1. INTRODUCTION
"Racial discrimination." Today, few terms generate greater anxiety, concern, resentment,
and passion in U.S. society. Being a victim of race discrimination is to feel debased,
dehumanized, and righteously resentful. Conversely, to be accused of racial discrimination
is to be tarred with a great sin, sometimes with legal consequences. But such moral and
emotional intensity does not shed much light on what "racial discrimination" actually is.
There is conceptual complexity, as is evidenced by the recent 5-4 Supreme Court decision
Ricci v. DeStefano (129 S. Ct. 2658 (2009)).' Even if we define racial discrimination
narrowly 2-to cover only disparatetreatmentof a specific individual because of that individual's

*Address correspondence tojerry Kang, Professor of Law, UCLA School of Law; Professor of Asian American Studies
(by courtesy), Korea Times - HanKook Ilb. Chair in Korean American Studies, 405 Hilgard Ave., Box 951476, Los
Angeles, CA 90095-1476; email: kang@law.ucla.edu. Dasgupta is Associate Professor of Psychology, University of
Massachusetts at Amherst; Yogeeswaran is Ph.D. candidate in psychology, University of Massachusetts at Amherst;
Blasi is Professor of Law, UCLA School of Law.
Research assistance provided by: Karen Law, Emily Reitz, and Paul McCollum. Special thanks to Summer Rose, Tal
Grietzer, Hiroshi Motomura, and the Hugh & Hazel Darling Law Library at UCLA School of law. Valuable comments
by: Anthony Greenwald, Sung Hui Kim, Jeff Rachlinski, and anonymous reviewers. Supported in part by: UCLA
School of Law, UCLA Institute of American Cultures, UCLA Asian American Studies Center.
'See Ricci v. DeStefano, 129 S. Ct. 2658 (2009) (holding that discarding a firefighter promotion exam because it might
violate Title VII was itself a violation of Title VII).
'In this article, we focus on a narrow disparate treatment definition of race discrimination. The "perceiver" racially
discriminates against the "target"if the perceiver treats the target worse because that target was classified as a member
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race-there remains substantial empirical complexity about what "because of" actually
means. 3
The empirical complexity arises, in part, from the operation of implicit social cognitions (ISCs). Roughly, a cognition is a thought or feeling. A social cognition is a thought or
feeling about a person or a social group, such as a racial group. An implicit social cognition
is a social cognition that pops into mind quickly and automatically without conscious
volition. In addition, we typically are unaware of (or mistaken about) both the source of
that cognition and its influence on our judgment and behavior (Greenwald & Banaji 1995).
Indeed, it may be a thought or feeling that we would reject as inaccurate or inappropriate
upon self-reflection.
In the past decade, scientists working across the boundaries of neuroscience, cognitive psychology, social psychology, and behavioral economics have demonstrated the existence of implicit social cognitions generally, including ISCs about racial groups (for a
review, see Lane et al. 2007). These ISCs turn out not to be randomly oriented; instead, they
are biased in predictable directions in favor of groups higher in the social hierarchy. More
recently, scientists have been documenting evidence of "predictive validity"-namely, that
ISCs predict decisions, choices, and behavior in realistic settings. Such findings convert
esoteric mind science into a real-world problem.
If ISCs based on race predict worse treatment in the real world, then we have
identified a new stream of "race discrimination" even when defined narrowly.' Of course, it
is less offensive than the kind of racism embraced by racial supremacists. However, the fact
that Bull Connor and his dogs are so much worse does not mean that race discrimination
caused by ISCs is necessarily de minimis. If nothing else, we should be more skeptical about
easy assurances that today's racial disparities are caused only by objective differences in
"merit" across racial groups.
To respond thoughtfully to the problem of racial discrimination, we need less
opinion and more data. In particular, we need more behavioral realism about how and
when ISCs about race predict behavior (Kang & Banaji 2006; California Law Review 2006).
As our contribution, we study the link between ISCs and behavior within the legal domain
regarding an understudied minority group. Specifically, we ask: When individuals imagine
the ideal litigator, does a White man (as compared to an Asian American man) come
to mind? More important, do such implicit stereotypes influence evaluation of the
litigator?

of a particular racial group. Counterfactually, if the target had been classified into at least one other racial grouptypically, although not necessarily, White-that target would not have been treated worse.
'Title VII of the Civil Rights Act of 1964 states that it is an "unlawful employment practice for an employer .. . to
discriminate against any individual . . . because of such individual's race, color, religion, sex, or national origin." 42
U.S.C. § 2000e-2(a) (1) (2006). Courts have interpreted this statute to prohibit both disparate treatment and disparate
impact. SeeGriggs v. Duke Power Co., 401 U.S. 424, 432 (1971) ("Congress directed the thrust of the Act to the
consequences of employment practices, not simply the motivation.") (explaining "disparate impact" theory).

'We hasten to add that not all forms of race discrimination as defined in this article are legally actionable. Our
principal contribution is empirical, not legal-theoretical.
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Section II provides a brief introduction to implicit social cognitions, and how they
might be measured through reaction time instruments such as the Implicit Association Test
(IAT). In addition, we describe Alice Eagly's role congruity theory, which explains how the
perceived "lack of fit" between professional roles and social groups can undermine professional success, and extend her theory to race discrimination. Section III describes our study
and reports our results. Spoiler alert: we found that both explicit and implicit stereotypes
of ideal litigators as more White than Asian predicted more favorable evaluations of the
White litigator over the Asian American one. Section IV briefly explores policy implications
of these findings and responds to various objections.

II.

PSYCHOLOGICAL THEORY

A. Implicit Social Cognitions

By now, it is well known that our brains process information through schemas-templates
of knowledge that help us organize specific examples into broader categories. For example,
when we see something with a seat, back, and legs, we recognize it as a "chair." Without
expending valuable mental resources, we simply sit down. We have schemas not only for
objects such as chairs, but also procedures such as ordering food at a restaurant or boarding
an airplane. Unless something goes wrong, we use these schemas without conscious direction, self-awareness, or intention. In this way, most cognitions are implicit (for descriptions
in law reviews, see Kang 2005).
Schemas apply not only to objects and behaviors, but also to human beings. Through
simple categorical thinking, we map people into available social groups, such as those
demarcated by age, gender, and race. This, in turn, automatically activates the thoughts and
feelings associated with those social groups. Some of these cognitions are stereotypes,which are
traits that we associate with a group. For instance, once we map an individual to the group
Asian American, we might associate the traits "quiet," "foreign," or "mathematical" to that
person. These cognitions also include attitudes,which psychologists distinguish from stereotypes. Attitudes are not traits; instead, they are global evaluative feelings that are positive or
negative. The term "implicit bias" includes both implicit stereotypes and implicit attitudes.
Let us return to our narrow definition of "racial discrimination." We are trying to spot
those cases in which an individual is treated worse because of race. If we have particular
stereotypes or a negative attitude about a racial group, decades of research suggest that
these social cognitions will influence our evaluation and behavior toward individuals who
are categorized into that group. Accordingly, in order to predict whether we will act in a
discriminatory manner, we need to discover what our racial stereotypes and attitudes
really are.
The easiest and most obvious method is simply to ask people what they think.
However, we immediately run into the "opacity problem" (Kang 2005:1506). First, sometimes folks may not be "willing" to tell us what they think given widely celebrated norms of
colorblindness. Few people want to come off sounding like a racist. Second, and sometimes
more important depending on the context, folks may simply be "unable" to tell tis what they
think at the implicit level. Indeed, implicit cognitions are by definition those that take place
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without our awareness or conscious direction, analogous to a computer's operating system
running invisibly in the background (implicit thoughts) while other applications are
running in the foreground (explicit thoughts). The scientific response to this opacity
problem has been to go beyond merely asking and to start measuring without asking.
Among the various techniques, the best studied and most widely accepted instruments use some form of response latencies. These instruments rely on the fact that any two
concepts that are closely associated in our minds are easier to group together. For example,
as Americans, because we have a more positive attitude toward the United States than, say,
Russia, we should be able to group more quickly positive words with the "United States"
than with "Russia." The well-known Implicit Association Test (JAT) is based on this
approach (Greenwald et al. 1998).
As performed on a computer, a typical race attitude IAT requires participants to group
together categories of pictures and words. For example, in the Black-White race attitude test,
participants sort pictures of European American faces and African American faces, "Good"
words and "Bad" words into two "piles" using two computer keys. Most people respond more
quickly when the European American face and Good words are assigned to the same key (and
African American face and Bad words are assigned to the other key), as compared to when
the European American face and Bad words are assigned to the same key (and African
American face and Good words are assigned to the other key). This average time differential,
scaled to appropriate units, is deemed to be the measure of implicit bias.
Data from across the globe using the IAT show that implicit bias (as measured by this
time latency) is pervasive, large in magnitude, and nonrandom in direction. Project
Implicit, which has collected the largest data set of IAT results, reports implicit attitudinal
preferences for White over Black, light skin over dark skin, White children over Black
children, young over old, straight over gay, and so on. It also reports implicit stereotypes
that associate men with work (women with family), men with math (women with humanities), Whites with America (Asians with foreign), and so on. The data are clear and
overwhelming (Greenwald et al. 2003; Nosek et al. 2007). However, some have voiced
concerns about the proper interpretation of implicit bias scores (Arkes & Tetlock 2004; for
a rebuttal, see Banaji et al. 2004; Blanton & Jaccard 2006; Greenwald et al. 2006), while
others have also suggested improvements for the IAT (e.g., Olson & Fazio 2003, 2004).'
But these measures-essentially scores from playing a computer sorting game-could
mean little if they do not predict real-world action. This raises the question of "predictive
validity"-that is: Do implicit biases predict people's actions? There is increasing evidence
that implicit biases, as measured by the IAT, do predict behavior in the real world. Two recent
papers summarize the findings.JohnJost and colleagues catalog a list of 10 predictive validity
studies that managers should not ignore (Jost et al. 2009). Working with a higher order of
magnitude, Greenwald and colleagues ran a meta-analysis of 122 research reports, encompassing 14,900 participants, that found statistically significant correlations between implicit
bias scores and people's behaviors and choices. In the sensitive domains of prejudice and
stereotyping (including race, ethnicity, gender, and sexual orientation), implicit bias scores

'For criticisrs in law reviews, see Banks and Ford (2009) and Mitchell and Tedock (2006).
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better predicted behavior than explicit self-reports (Greenwald et al. 2009; for nonmeta-analytic reviews, see Dasgupta 2004, 2008).
Our experiment falls squarely in this predictive validity literature. Asjust one more
study, it does not influence the meta-analytic results (although it is consistent with those
findings), but we believe it makes important new contributions. First, our study focuses on
the legal domain, which is important but has been relatively understudied in the predictive
validity of implicit bias literature (Rachlinski et al. 2009). Second, this study uses a more
realistic procedure, which helps us generalize experimental findings obtained in laboratory
settings to more real-world environments (Dasgupta & Hunsinger 2008). For starters, we
use a pool ofjury-eligible adults drawn from the local community as participants instead of
college students earning credit for psychology classes. Finally, it looks at Asian Americans,
a group that is understudied in the race literature and typically viewed as a "model
minority." Some readers may believe that Asians could not possibly be victims of racial
discrimination since they are seen as inoffensive, hardworking, overachieving, and lawabiding. If so, we are intentionally asking harder questions about the existence of bias
directed at this group and its link to behavioral discrimination.
B. Role Congruity Theory

If you do not already know this riddle, try to solve it.
A father and his son are out driving. They are involved in an accident. The father is killed, and the
son is in critical condition. The son is rushed to the hospital and prepared for the operation. The
doctor comes in, sees the patient, and exclaims, "Ican't operate, it's my son!" (Chen and Hanson
2004; Sherman & Gorkin 1980)
Who is the surgeon?
The answer is not a stepfather, adoptive father, genetic father, godfather, or gay
marriage father. The answer is mother. Kudos if this was obvious to you; for most it is not.
This riddle lies at the heart of another relevant psychological literature-Alice Eagly's
role congruity theory, which examines the relationship between gender stereotypes and
stereotypes of successful professionals in leadership roles (e.g., the role of a surgeon) (Eagly
& Karau 2002). Eagly and her colleagues argue that discrimination against a woman in a
high-status professional role can arise from the degree to which people perceive a "good fit"
between the characteristics assumed to describe women in general and the requirements of
specific social roles (e.g., surgeon vs. mother). As applied to the riddle above, characteristics of women are perceived as not at all fitting the role of "surgeon" but beautifully fitting
the role of "mother." As such, "surgeon" and "mother" are seen as roles that cannot be
occupied by the same person.
Gender stereotypes suppose that women and men possess different psychological
qualities that can be classified as communal versus agentic. Women are thought to be more
nurturing, kind, affectionate, and interpersonally sensitive (communal), while men are
thought to be more assertive, ambitious, independent, and dominant (agentic) (Eagly
1987; Diekman & Eagly 2000; Williams & Best 1990). A comparison between gender
stereotypes and stereotypes of ideal professional leaders-who are expected to be assertive,
ambitious, independent, competitive, and confident-makes clear that expectations of
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ideal leaders overlap greatly with masculine stereotypes but not with feminine ones (Dasgupta & Asgari 2004; Heilman et al. 1989; Schein 2001; for reviews, see Eagly & Karau 2002;
Eagly and Carli 2007). Many empirical studies have found that the disjuncture between
gender role stereotypes about women and leader stereotypes elicits substantially worse
evaluations of women's potential for leadership compared to that of men's, and more
discrimination against existing leaders who are women than against those who are men (for
a review, see Eagly & Karau 2002).
Drawing on Eagly's theory, which focuses on gender, we make two extensions. First,
we apply the same logic to race. Second, we switch from a discussion of leaders generally to
litigators specifically.
Several studies have found that people share consensual expectations of the ideal
successful lawyer's personality. For example, when asked to describe the behavior of a
lawyer, students spontaneously generated actions that were assertive, argumentative, verbal,
and competitive (Kunda et al. 1997). Similar descriptions were generated by members of
the legal community, as illustrated by Elizabeth Gorman's archival study in which she
analyzed the content ofjob advertisements posted by large law firms throughout the United
States (2005). She found that 87 percent of the advertisements described their ideal
applicant as someone who was ambitious, assertive, direct, decisive, independent, selfconfident, and as having leadership and business skills. Moreover, other studies have found
that litigators whose courtroom behavior was aggressive were significantly more effective
and successful in having their clients acquitted compared to others whose behavior was
relatively less aggressive (Hahn & Clayton 1996; Sigal et al. 1985). Taken together, these
studies suggest that people both inside and outside the legal profession expect ideal lawyers
to be assertive, dominant, and argumentative.
Note that stereotypes of lawyers and litigators are not only strongly gendered, which
has been the subject of previous studies (e.g., Gorman 2005; Hahn & Clayton 1996; Sigal
et al. 1985), but also strongly racialized,which to date has not received empirical attention.
Specifically, the traits and behaviors used to describe ideal litigators, such as ambitious,
assertive, competitive, dominant, and argumentative, typically bring to mind White professionals, especially White male professionals.
Moreover, such attributes differ starkly from stereotypes of Asian Americans (Fiske
et al. 2002; Ho & Jackson 2001; Lin et al. 2005). Common stereotypes of Asian Americans
as the "model minority" describe members of this group as strongly oriented toward
mathematical and technical academic achievement (Shih et al. 1999; Taylor & Lee 1994;
Maddux et al. 2008), but these stereotypes do not include characteristics associated with the
ideal litigator-ambition, assertiveness, competitiveness, dominance, argumentativeness,
eloquence, and extraversion.
In fact, Asian Americans are typically thought to possess interpersonal qualities that are
antithetical to the ideal litigator. Whereas the ideal litigator is aggressive and assertive, Asian
Americans are perceived to be quiet and deferential; whereas the ideal litigator is competitive
and dominant, Asian Americans are seen as cooperative and oriented toward interpersonal
harmony, not dominance; whereas the ideal litigator is argumentative and verbally eloquent,
Asian Americans are perceived as having difficulty with English (Fiske et al. 2002; Ho &
Jackson 2001; Lin et al. 2005; Kang 1993). In general, Asian Americans are stereotyped
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as being deficient in interpersonal and social skills deemed essential for success as
litigators.
We propose that the psychological lack of fit, or incongruity, between stereotypes of
ideal litigators and stereotypes of Asian Americans is likely to elicit discrimination against
Asian American litigators and relative preference for White litigators. Specifically, the more
people envision the ideal litigator as White rather than Asian, the less likely they are to
evaluate any given Asian American litigator as competent and likeable compared to his or
her White counterpart, and the more reluctant they will be to hire any specific Asian
American litigator or recommend his or her services.
C. Core Hypotheses

By combining the insights of implicit social cognition and role congruity theory, we can
predict that the psychological "mismatch" between people's stereotypes of ideal litigators
and their stereotypes of Asian Americans will operate both explicitly and implicitly. People
may have explicit stereotypes that the ideal litigator is White not Asian. In other words, they
may be conscious of these beliefs, be able to articulate them, and even endorse them.
In addition, folks may have implicit stereotypes that they are not fully aware of and
cannot articulate. In fact, they may reject that stereotype and sincerely believe that race is
irrelevant to good lawyering. These implicit stereotypes need not stem from animus; rather,
they are likely to be learned over time through passive exposure in society and culture to
nearly all White litigators (Kang 2005). Either way, we propose that explicit and implicit
stereotypes-both of which accentuate the lack of fit between "litigator" and "Asian
American"-should produce a net racial discrimination against Asian American lawyers
and favoritism toward White litigators.

111.

THE EXPERIMENT

A. Method

1. Participants
A sample of 68 adults (50 females, 18 males) from the Los Angeles community volunteered
to participate in this study. These adults had volunteered for the UCLA School of Law
Witness Program, which recruits nonstudent adults in the community to act as mock
witnesses or mockjuries in trials conducted by law students. Participants' age ranged from
approximately 18 to 85. The sample included 62 White Americans (91 percent), two
African Americans (3 percent), and four Hispanic Americans (6 percent).'
2. Independent Variable Measures
a. Implicit Measures

i. Stereotypes linking ideal litigators to Whiteness. We created a new Implicit Association
Test (IAT) to measure the degree to which White versus Asian Americans are associated with

'Three participants who appeared to be Asian Americans (on the basis of physical appearance and name) were
excluded from the sample. Their inclusion changes none of the findings.
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traits that embody the ideal litigator. As described above, the IAT is a rapid computerized task
in which participants' speed of response in categorizing pictures of racial groups and traits
describing ideal litigators is taken to be an indirect measure of how quickly and easily a racial
group "pops into mind" when people think of a successful litigator. One characteristic of the
IAT is that it measures the relativespeedwith which people associate race with one profession
(litigator) compared to another profession. In our study, we chose scientist as the comparison profession because it has a comparable status, similar valence,' is not overwhelmingly
associated with Asians,' and traits commonly associated with the two professions differ
substantially.
9
Five Asian faces and five White faces, of comparable age and attractiveness, were used
to represent the two racial groups. Recognizing that the racial category "Asian American"is
a social and political construction that encompasses heterogeneous subgroups, we selected
East Asian faces, which observers would likely group together as Chinese, Japanese, or
Korean on the basis of physical appearance. Recognizing that gender would act as an
important confound, we used photographs of men only. Our strategy was not to ignore
gender, but to control for it, based on past evidence showing that lawyers are expected to be
men rather than women (Gorman 2005; Hahn & Clayton 1996; Sigal et al. 1985) and other
7

We conducted a small pilot test to provide a manipulation check on the social status of litigators versus scientists
(N= 15). Two items were used to assess status of each profession on a seven-point scale:
* How influential are litigators (scientists) in American society?
* How much social status do litigators (scientists) have in American society compared to other professions?

internal consistency for litigator items was high (a= 0.73); in other words, the answers to the questions about
influence and social status "hung together" and tap into the same conceptual construct. The same goes for the
scientist items (a= 0.72). For further discussion of the meaning of Cronbach's a, see infra note 18. Accordingly, we
created a single score that was the numerical average of the influence and status answers. On this metric, participants
perceived litigators (M = 5.63) and scientists (M = 5.47) to be equally influential and have equal status in society,
The

t (14) = 1.00, p= 0.33.
8Before we implemented the current study, we conducted a pilot test to determine the extent to which each of the
racial groups (Asians and Whites) were associated with each of the two professions (litigator vs. scientist). We asked
participants (N= 43): "What do you estimate to be the percentage of lawyers/litigators (or scientists) in Los Angeles
that fall into the demographic categories below?" Participants were given a list of racial groups, next to which they
typed out the percentage they estimated. Results showed that for lawyers, participants thought that a significantly
higher percentage of lawyers were White (M =64.21 percent) versus Asian American (M =14.21 percent),
1(42) = 16.02, p< 0.001. Similarly, for litigators, participants thought a significantly higher percentage of litigators
were White (M= 65.09 percent) versus Asian American (M= 12.60 percent), 1(42) = 13.97, p< 0.001. Similarly, for
scientists, participants thought a significantly higher percentage of scientists were White (M = 55.57 percent) versus
Asian American (M = 33.07 percent), t (41) = 4.99, p< 0.001. In selecting scientist as a profession to compare with
litigators, our goal was to find an appropriate profession that was of equal status and social influence as legal
professionals, but where people could readily imagine professionals who were Asian or White. As expected, outr
pretest showed that people perceived a larger race difference in the percentage of White versus Asian lawyers than in
the percentage of White versus Asian scientists. Itn the ideal world, we would have picked a comparison profession that
showed no race difference, but it was not clear what that profession might be-while maintaining equal status and
likeability. Using scientists offered a reasonable comparison. For more discussion, see infra Section IV.D.2.
"We conducted a pilot test to ensure that White and Asian faces used in the IATs were matched on attractiveness and
age (N= 15). Participants rated attractiveness on a seven-point scale: I (not at all attractive) to 7 (very attractive).
Results showed that faces of both races were evaluated as equally attractive: Asian faces (M = 4.13) and White faces
(M= 4.24), t (14) = -1.20, p= 0.25. Participants also rated the approximate age of each face, Asian (a= 0.71) and
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Table 1: Experimental Stimuli: Attributes Stereotypically Associated with Successful Litigators and Scientists
Litigator Words

Scienlist Words

Eloquent
Charismatic
Verbal
Assertive
Persuasive

Analytical
Methodical
Mathematical
Careful
Systematic

research showing that stereotypes of men and women within the same ethnic group differ
quite often (Eagly & Kite 1987). As such, we expected that implicit and explicit stereotypes
about ideal lawyers would activate thoughts of White men more than Asian men, but would
not much activate thoughts of women of either race. Faces used in the IAT were matched in
age, attractiveness, facial hair, and expression (all had neutral facial expressions).
Five words stereotypic of litigators and five words stereotypic of scientists were used to
capture traits associated with the ideal successful litigator and scientist, respectively (see
Table 1).
These words were selected based on ratings from a pretest in which a separate group
of participants (N= 14) were asked to rate a larger pool of 22 traits in terms of how
descriptive they were of the "ideal litigator" [or the "ideal scientist"] on a seven-point scale
ranging from "not at all descriptive" (1) to "very descriptive" (7). From the average
responses of pretest participants we selected five traits that were rated as uniquely descriptive of the ideal litigator, but not of the ideal scientist (i.e., assertive, eloquent, persuasive,
verbal, and charismatic), and five other traits that were rated as uniquely descriptive of the
ideal scientist, but not of the ideal litigator (i.e., mathematical, analytical, methodical,
systematic, and careful)."o
If a participant implicitly envisions White individuals in the professional role of
litigator, he or she should more quickly group together White faces and litigator words with
one response key and Asian faces and scientist words with a different response
key (White + Litigator Asian + Scientist) compared to the opposite combinations
(Asian + Litigator | White + Scientist). Thus the IAT served as an implicit measure of the
relative degree to which ideal litigators are associated with Asian Americans compared to
White Americans."
ii. Attitudes toward Asian Americans versus White Americans. In social psychology, stereotypes and attitudes are carefully distinguished because they reflect different cognitive

White (a= 0.76) on equal-interval age brackets: I = (20-24 years old), 2= (25-29), 3= (30-34), 4= (35-39), 5= (4044), 6 = (45-49), 7 = (50-54), 8 = (55-59), 9 = (60-64), 10 = (65-69), 11 = (70-74). Results showed that on average,
Asian American faces were seen as roughly 34 years old and White faces were seen as roughly 35 years old, t (14) =
4
-0.73, p= 0. 8
"'Forfurther discussion of these word choices, see Section V.D.1.
"For discussion of why we focus on the ideal litigator instead of the ideal scientist, see Section V.D.2.
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processes (Amodio & Devine 2006; Millar & Tesser 1986). For example, even if one has
strong stereotypes that Asians are not litigators, one may still have a very positive attitude
toward them. For example, one could like and admire Asian Americans but believe that
they belong in an accounting office. One could also strongly dislike lawyers but still
stereotype them as competent, assertive, and persuasive.
Even though Eagly's role congruity theory focuses on stereotypes only, we decided to
measure implicit racial attitudes as well as implicit stereotypes about litigators. First, this
would allow us to rule out a plausible alternate hypothesis that discrimination against Asian
American litigators is driven by generalized dislike or prejudice toward this group, rather
than by specific stereotypes about the implausibility of Asian Americans in litigator roles.
Second, it would provide us more data about racial attitudes toward Asian Americans, an
understudied racial group.
Accordingly, a second IAT was used to measure participants' implicit racial attitudes
or the degree to which they favored one racial group over another overall. Implicit attitudes
were measured as the differential speed with which participants categorized "Asian
American + Good" and "White American + Bad" stimuli together compared to the speed
with which they paired opposite combinations of stimuli together (White
American + Good IAsian American + Bad). The same five East Asian faces and five White
faces were used to represent the racial groups and five positive words and five negative
words were used to represent positive and negative concepts. By design, these words are
unrelated to specific stereotypes about Asian Americans (see Table 2)."
This setup, including the words representing the "Good" and "Bad" categories,
resembles the standard race-attitude IAT that has been completed by millions of participants on Project Implicit.
b. Explicit Measures. The above measures were implicit: they measured reaction times instead
of asking for self-reports. However, explicit bias may also help explain racial discrimination.
Accordingly, we also asked participants direct questions. Because our primary hypotheses
Table 2: Experimental Stimuli: Words Used in the IAT
Assessing Implicit Racial Attitudes
Good Words

Bad Words

Beauty
Gift
Happy

Filth
Repulsive
Pain
Hurt
Sick

joyful
Enjoy

"A few studies have examined implicit bias against Asian Americans, including implicit atttiudes toward Asian
Americans (e.g., Rudman & Ashmore 2007) and implicit stereotypes about their foreignness (e.g., Devos & Banaji
2005; Devos & Ma 2008; Yogeeswaran & Dasgupta 2010). However, no research has examined: (1) whether people
hold implicit stereotypes about the link between race (being Asian) and professions (being a lawyer or scientist), and
(2) no research has tested whether such stereotypes predict biased professional evaluations.
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were about stereotypes linking litigators and Whiteness (rather than general attitudes toward
Asian Americans) and because we sought to avoid participant fatigue by limiting the length
of the study, we asked explicit questions only about stereotypes (not attitudes). We administered both personal and cultural measures of stereotypes.'
i. Personal endorsement of stereotypes. Participants completed a self-report measure
assessing the extent to Which they personally believed White and Asian American litigators
possess qualities necessary for an ideal litigator. For example: How ELOQUENT do you
think WHITE-AMERICAN litigators are?" Participants rated how much each of the litigator
traits used in the IAT (i.e., eloquent, charismatic, verbal, assertive, and persuasive)
described White American [Asian American] litigators on a scale ranging from "not at all"
(1) to "very much" (7).
ii. Knowledge of societal stereotypes. We also asked these questions differently to assess
what participants knew about society's general stereotypes of Asian Americans. For
example, we asked: "According to MOST AMERICANS, how ELOQUENT are litigators who
are WHITE AMERICAN?" (italics added). We explained to participants that by "most
Americans," we meant "not just Americans in your city or state, but the entire country.
These questions are not about your own personal opinion, but instead about the opinion
of the average American person."
For both explicit measures, we calculated a difference score to capture the degree to
which participants applied litigator-like traits to White Americans compared to Asian
Americans by subtracting ratings of litigator traits given to Asian Americans from ratings
given to White Americans. Thus, larger positive numbers indicated the belief that Whites
are more suited to be litigators than are Asians.
3. Dependent Variable Measures
a. Depositions. Two realistic but fictitious depositions involving accidents (an auto accident
and a slip-and-fall accident) were created for this study by an experienced litigator. The
written transcript and audio recording of each deposition depicted a litigator deposing
an opponent party." The accident fact patterns were selected because they are, by far, the
most common type of civil cases. Moreover, their subject matter did not trigger race or
interracial conflict (e.g., they were not race discrimination cases).
The two depositions were created to be comparable in complexity, length (the audio
recordings were five minutes long), quality of the litigator's performance, and ability to

'We did not counterbalance implicit and explicit stereotyping measures because past research has found that the
magnitude of the effects on each type of stereotyping measure does not change substantially as a function of order
(Nosek et al. 2005).
"In the auto accident, the litigator was deposing a Defendant Campbell, who was driving a car that struck the
litigator's client. In the slip-and-fall, the litigator was deposing a Plaintiff Turner, who fell on a stairwell of an
apartment building owned by the litigator's client.
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capture the listener's interest. Two individuals with typical tone, timbre, and vocal range
provided the voices for the deposing lawyers; both spoke with what might be called a
"standard" U.S. accent (Matsuda 1991). So did both deponents.
Participants saw the deposing litigator's picture and name for five seconds before
each deposition began. We manipulated the race of the litigator by varying his name and
photograph to be prototypically White (William Cole) or Asian (Sung Chang). The pictures
of the Asian and White men used to represent the two litigators were matched in apparent
age and attractiveness.'
b. Litigator Evaluations. After listening to each deposition, participants were asked to evaluate the litigator heard in the deposition on three types of dimensions: the litigator's
competence (six items), the litigator's warmth (six items), and participants' willingness to
hire him and recommend him to friends and family (two items).
In the COMPETENCE dimension, participants judged how smart, effective, assertive,
eloquent, persuasive, and professional the litigator seemed. These items showed high
internal consistency (Cronbach's a= 0.89). In the LIKEABILITY dimension, participants
evaluated how friendly, likeable, trustworthy, humorous, easy to talk to, and similar to the
self the litigator was. These items also showed high internal consistency (a= 0.90). Finally,
participants rated how willing they were to HIRE this litigator and how willing they were to
recommend the litigator to a friend or family member. These two items also showed high
internal consistency (a = 0.98). All 14 items were rated on a scale of 1 (not at all) to 7 (very
much).
B. Procedure

1. Cover Story
When participants came for the study, they were told that they would complete several
tasks related to skills relevant to jury decision making, such as memory, reasoning,
analytical reasoning, listening and processing legal information, and making rapid
judgments. This was part of the "cover story" so that participants would not suspect
the actual purpose of the study.' 6 Participants came into a room where they were

"We conducted a pilot test to ensure that the White and Asian faces used to represent the two lawyers wvere matched
on attractiveness and age (N= 15). Participants rated the lawyers' attractiveness on a seven-point scale (I = not at all
attractive; 7= very attractive). Results showed no statistically significant difference in attractiveness between the two
faces: Asian lawyer (M = 3.87), White lawyer (M = 4.27), t (14) < 1, p= 0.37. Also remember that the small, blackand-white photographs were flashed only five seconds before the beginning of the deposition exercise.
"Our "cover story" only partly succeeded. In the exit interviews, most participants guessed that the purpose of the
study had something to do with racial stereotypes. This is not especially unusual when using an Implicit Association
Test to measure racial attitudes and stereotypes. However, if people figured out the point of the experiment and
wanted to engage in "impression management," they would be inclined to show as little racial bias as possible both on
the stereotyping measures (especially the self-report questions) and in terms of their judgments of the litigators.
Notwithstanding such a motivation, we found both bias against Asian Americans and correlations between these biases
and evaluations of the depositions. If the cover story had succeeded, some of the obtained biases and correlations
would likely have been even larger.
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greeted by the experimenter," who explained what they would be doing over the next
hour.
2. Implicit Measures
After signing the informed consent form, participants completed two computerized IATs
that assessed their (1) implicit stereotypes linking the ideal litigator with particular racial
groups and (2) implicit racial attitudes toward Asians relative to Whites. The order of the
IATs was counterbalanced such that half the participants first completed an IAT assessing
their implicit stereotypes followed by an IAT assessing their implicit attitudes, while the
other half completed the IATs in reverse order.
3. Distracter Tasks
8
Participants then completed a few unrelated distracter tasks such as a crossword puzzle'
and a memorization task in which they were asked to memorize an eight-digit number.
These tasks were inserted between the IATs and the depositions that followed in order to
support the cover story.

4. Deposition Evaluation
Participants were then told that they would hear two depositions from two unrelated cases.
At the beginning of each deposition, participants were shown for five seconds a picture of
the litigator on a computer screen accompanied by his name. As mentioned earlier, we
manipulated the race of the litigator by varying his name and photograph to be prototypically White (William Cole) or Asian (Sung Chang).
Participants then listened to the deposition through headphones and, at the same
time, read the script of the deposition presented on a computer screen. The transcript
identified who was speaking, which meant that participants saw labels such as "Attorney
Cole" or "Attorney Chang."
At the end of the deposition, participants were asked to evaluate the litigator's
competence (six items), warmth (six items), and their willingness to hire him or recommend
him to family and friends (two items). Next, participants saw a picture of the second litigator,
then listened to the second deposition and evaluated the second litigator on the same
dimensions.' 9
The order in which the two depositions were presented and the race of the litigator
were counterbalanced between participants. In other words, half the participants first heard

"By name and phenotype, most people would map the experimenter (a woman) to the racial category White.
"None of the questions or answers were related to race or race discrimination.
'The Greenwald et al. (2009) meta-analysis revealed that the order of tasks (i.e., whether implicit and explicit
attitudes or beliefs were assessed before or after behavior) makes no significant difference in the strength of the
relationship between implicit or explicit measures with behavior. Therefore, we expect that reversing the order would
not have affected the results of the study.
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the auto accident deposition followed by the slip-and-fall deposition, while the other half
heard the depositions in the reverse order. Within each deposition order described above,
for half the participants the first deposition was conducted by a White litigator (William
Cole) and the second deposition was conducted by an Asian American litigator (Sung
Chang), whereas for the other half, the order of the lawyer's race was reversed. In sum, the
pairing of deposition type and litigator race was varied between subjects and so too was the
order in which participants encountered these pairs. This ensured that any difference in
participants' evaluations of the two litigators, if obtained, could not be due to the content
of the deposition or the order in which they encountered each particular litigator.
5. Explicit Measures
Finally, we measured the degree to which participants personally endorsed the stereotype
linking ideal litigators' personality to race by asking them to judge how well each of the five
litigator traits described Asian Americans as a group and White Americans as a group. In
addition to measuring personal stereotypes, we asked about societal stereotypes-what
"most Americans" believed. Once this task was finished, participants completed an exit
interview to see if they had guessed the point of the experiment. They were then thanked
for their participation and debriefed about the purpose of the study.
C. Results

1. Biases Against Asian Americans
a. Explicit Biases Recall that we asked for explicit personal self-reports on stereotypes to see
whether participants viewed Whites as more the ideal litigator as compared to Asian
Americans. A composite of explicit stereotypes was created by averaging the five attribute
ratings of White versus Asian American litigators separately (a = 0.87 and 0.90, respectively). On the personal stereotype measure, we found no bias. On average, participants
reported that White (M= 5.03) and Asian Americans (M= 4.95) possess litigator-related
characteristics to an equal degree, t (67) = -1.15, p= 0.25. The minor difference was not
statistically significant.
We did, however, find differences on the cultural stereotype measure. Recall that we
also asked what participants thought about the beliefs of "most Americans." When asked
that way, participants reported that most Americans think that Asian Americans possess
fewer characteristics necessary to be a successful litigator (M= 4.40, a = 0.90) compared to
White Americans (M= 5.54, a= 0.92). This difference was statistically significant,
1(67) = 7.84, p < 0.0009. In sum, although participants claimed that they themselves did not
hold racial stereotypes about the ideal litigator, they thought "most Americans" did.
b. Implicit Biases

i. Implicit stereotypes linking litigators with race. Implicit stereotypes were measured using
the differential speed with which participants paired Asian + Litigator and White + Scientist
compared to the reverse combination (White + Litigator and Asian + Scientist). These
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difference scores (in milliseconds) were converted into effect sizes similar to standardized
units known as Cohen's d (IAT D score) using the algorithm standard within the literature
(proposed by Greenwald et al. 2003). As expected, results showed that, on average, participants were significantly faster at pairing litigator-related traits with White faces compared to
Asian faces (M= 330 ms; IAT D= 0.45), 1(67) = 9.93, p< 0.001.
Notice the "dissociation" between explicit and implicit stereotypes. On the explicit
measure, participants denied personally associating litigator traits more to Whites than to
Asians. (They did, however, report that "most Americans" had such stereotypes.) However,
according to the implicit measure, those associations exist and are of moderate strength. It
would be wrong to say that the implicit measures show the explicit self-reports to be either
erroneous or insincere. Instead, explicit bias and implicit bias are best viewed as related but
independent mental constructs. Both types of bias should be taken seriously, and neither
should be privileged as the only authentic or socially significant measure."o
ii. Implicit racial attitudes. Finally, as expected, on average, participants were significantly
faster at pairing positive valence words with White faces compared to Asian faces
(M= 331 ms; IAT D= 0.62), t(67) = 13.31, p <0.001. They were not colorblind in their
implicit attitude, even toward a "model" minority.
In sum, we collected evidence of bias against Asian Americans. When asked explicitly,
participants reported that they themselves had no racialized stereotypes associating Whites
more than Asian Americans with litigators; however, they reported that "most Americans"
did. When measured implicitly, participants' responses revealed medium-sized implicit
stereotypes associating the ideal litigator with Whiteness and medium-sized" implicit attitudes in favor of Whites (over Asian Americans).
2. Predictive Validity for Deposition Evaluations: Correlations
We measured four independent variables: implicit stereotypes, implicit attitudes, explicit
personal stereotypes, and explicit knowledge of societal stereotypes. The dependent variables
were the deposition evaluations of the White American and Asian American litigator, which
clustered into three separate scores (competence, likeability, and hireability) for each
deposition. Bivariate correlations" were conducted to test which of the independent variables would be related to participants' evaluations of the Asian and White deposing lawyer.
As shown in Table 3, participants' evaluation of the Asian American litigator conducting the deposition was significantly correlated with their explicit (not implicit) stereotypes about

2

lmplicit stereotypes did not correlate significantly with knowledge of societal stereotypes.

"Standard convention is to consider Cohen's d= 0.2 small; d= 0.5 medium; d= 0.8 large (Cohen 1988).
2

" Note that correlations range from -1 to +1; large positive or negative correlations that are statistically significant
suggest that there is a nonrandom relationship between participants' bias and their evaluations of the deposing
lawyers, whereas correlations close to zero mean that the two variables are completely unrelated. The negative or
positive sign attached to the correlation coefficient specifies the direction of the relation, as explained below.
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Table 3: Correlations Between Implicit and Explicit Stereotypes and Evaluations of the
White Versus Asian Litigator
Dependent Variables
Asian Lawyer
Competence
Likeability
Willingness to hire
White Lawyer
Competence
Likeability
Willingness to hire
*p «<0.05; ** p<

Implicit Stereotypes Explicit Stereotypes Knowledge of Societal Stereotypes

-0.07
-0.01
-0.18
0.32**
0.31**
0.26*

Implicit Attitudes

-0.42**
-0.41**
-0.39**

-0.09
-0.20
0.00

0.09
0.07
-0.04

0.01
-0.11
0.09

-0.05
-0.31**
-0.04

0.03
0.25*
-0.12

0.01.

ideal lawyers. However, participants' evaluation of the White American litigator was significantly correlated with their implicit (not explicit) stereotypes about ideal lawyers. Participants'
knowledge of societal stereotypes and their global implicit attitudes toward Asians and
Whites in general were not systematically related to evaluations of either litigator.
a. Evaluations of the White American Lawyer. The more participants had an implicit stereotype,

the more competent they thought the White deposing litigator was (r= 0.32, p < 0.01), the
more they liked him (r= 0.31, p<0.01), and the more willing they were to hire him
personally and recommend him to friends and family (r= 0.26, p< 0.05). However, evaluations of the White litigator on all three dimensions were uncorrelated with explicit stereotypes
23
about ideal lawyers (all rs were close to zero).
b. Evaluations of the Asian American Lawyer. Unlike evaluations of the White litigator, par-

ticipants' evaluation of the Asian American litigator was significantly correlated with their
explicit stereotypes. The more they explicitly and personally endorsed the belief that the
qualities required to be a successful litigator are more prevalent among Whites than among
Asians, the less competent theyjudged the Asian American deposing lawyer to be (r= -0.42,
p<0.01), the less they liked him (r=-0.41, p<0.01), and the less willing they were to hire
him personally or recommend his services to friends and family (r=-0.39, p<0.01).
However, their implicit stereotypes were not correlated with evaluations of the Asian
litigator (all rs were close to zero). Moreover, participants' knowledge of societal stereotypes
and global implicit attitudes toward Asians and Whites were also uncorrelated with their
evaluations of the deposing litigator who was Asian American.
In sum, the take-home message from the correlations is that people's evaluations
of the White litigator's performance were most strongly related to their implicit stereotypes

2

Scatter plots of the data reveal a clear linear pattern of results suggesting that correlational analyses were appropriate for the data. Additionally, all regression analyses discussed below examined the data using both linear functions
and higher-order functions (e.g., quadratic and cubic curvilinear functions) and found no significant pattern of
results using higher-order functions (all ps > 0.10).
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of who they envisioned as the ideal litigator whereas their evaluations of the Asian litigator's
performance were most strongly related to their explicit stereotypes about the ideal litigator.The
24
other measures did not influence evaluations of the deposing lawyers in a systematic way.

3. Comparing the Predictive Validity of Implicit Versus Explicit Measures of Stereotyping:
Hierarchical Regressions
The correlations reported above suggest that participants' evaluations of the Asian and
White deposing litigators can be predicted by knowing their implicit and explicit stereotypes of ideal lawyers. However, to ensure the independent contribution of each type of social
cognition (implicit vs. explicit stereotypes) in explaining evaluations of each litigator, we
conducted hierarchical regressions.
a. PredictingFavoritism Toward the White Litigator. In the first set of three regressions, evalu-

ations of the White litigator served as the dependent variable (competence, likeability,
hireability), while implicit and explicit stereotypes served as predictor variables.2" These
hierarchical regressions allow us to determine how much of the variability in participants'
judgments of the White litigator can be explained by knowing their explicit beliefs about
lawyers in general. Once these explicit beliefs have been considered (controlled for) in the
first step of the regression equation, the regression then assesses whether implicit stereotypes
explain participants' judgments of the same lawyers over and above what can be predicted
from their explicit stereotypes. If the test for implicit stereotypes remains statistically significant, it implies that knowing participants' implicit stereotypes provides additional information over and above explicit beliefs with which to forecast their evaluations of lawyers.
Regression results confirmed correlational findings reported earlier: participants
who implicitly associated the ideal litigator with Whiteness significantly favored the White
litigator by judging him to be highly competent (B= 0.95, SE= 0.35, p= 0.008), highly
likeable (B= 1.21, SE= 0.45, p= 0.009), and eminently hireable (B= 1.35, SE= 0.63,
p = 0.04) even after controlling for the effects of explicit stereotypes (see Figures 1, 2, and
3). In other words, for every one unit increase in implicit stereotyping, participants'
evaluations of the White lawyer's competence increased by 0.95 units, likeability increased
2
by 1.21 units, and hireability increased by 1.35 units on the seven-point scale. 1

24

In addition to these primary correlations, two other correlations were significant, but we interpret them cautiously
because they emerged only for liking judgments given to the White lawyer (not competence or hireability). Participants who implicitly preferred Whites as a group over Asians tended to like the White litigator more (r= 0.25,
p < 0.05) and those who reported knowing that Americans in general associate ideal lawyers to Whiteness reported
liking the White litigator less (r= -0.31, p< 0.01).
25

For evaluations of the White litigator, the regression equations are as follows:
Competence: Y= 5.06 - 0.01 (explicit stereotypes) + 0.95(implicit stereotypes)
Likeability: Y= 4.36 - 0.32(explicit stereotypes) + 1.21 (implicit stereotypes)
Hireability: Y= 4.30 + 0.26(explicit stereotypes) + 1.35(implicit stereotypes).

2

"We also ran the same regression after reversing the order of the predictor variables (entering implicit stereotypes
as the first predictor and explicit stereotypes as the second predictor). Results did not change and confirmed findings
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Competence of White and Asian litigators as a function of implicit stereotypes.

Figure 1:
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Figure 2: Likeability of White and Asian litigators as a function of implicit stereotypes.
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Figures 1, 2, and 3 graphically depict the regression results. In each figure, the two
regression lines for the Asian and White lawyer represent two separate regression analyses.
They are presented together within each figure only for illustrative purposes-to help the
reader visually compare the results for the Asian versus White lawyer.

from the original correlations: explicit stereotypes were unrelated to evaluations of the White litigator's competence
(B= -0.01, SE= 0.23, p= 0.95), likeability (B= -0.32, SE= 0.29, p= 0.27), or hireability (B= 0.26, SE= 0.41, p= 0.53)
after controlling for the effect of implicit stereotypes.
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Hireability of White and Asian litigators as of funciton of implicit stereotypes.

Figure 3:

u

7-

5

B =1.35*

E
0

Ix

5
0

2

-.7

-

4

-

Asian Litigator
White Litigator

3
3

CD

2

E

-1

0

1

2

Implicit Stereotypes that the Ideal
Litigator is White

b. PredictingDiscriminationAgainst Asian Litigators. Another set of three hierarchical regres-

sions were conducted; this time evaluations of the Asian American litigator served as the
dependent variable (competence, likeability, hireability), while implicit and explicit stereotypes served as predictor variables.27 As before, these hierarchical regressions allow us to
determine how much of the variability in participants' judgments of the Asian litigator in
the deposition can be successfully explained by knowing their explicit stereotypes about
lawyers in general after controlling for implicit beliefs.
Regression results revealed that participants' explicit stereotypes significantly predicted
greater bias against the Asian litigator even after statistically partialing out the effect of
implicit stereotypes. Participants who explicitly endorsed racialized stereotypes about the
ideal successful lawyer thought the Asian litigator in the deposition was significantly less
competent (B= -0.76, SE= 0.20, p<0.001), less likeable (B= -0.86, SE= 0.24, p= 0.001),
and were less willing to hire him or recommend him to others (B=-1.19, SE= 0.35,
p= 0.001). In other words, for every one unit increase in explicit stereotyping, participants'
evaluations of the Asian lawyer's competence decreased by 0.76 units, evaluations of his
likeability decreased by 0.86 units, and hiring recommendations decreased by 1.19 units on
the seven-point scale (see Figures 4, 5, and 6)."

7

" For evaluations of the Asian litigator, the regression equations are as follows:
7
Competence: Y= 5.80 - 0.15(implicit stereotypes) - 0. 6(explicit stereotypes)
Likeability: Y= 5.25 + 0.02(implicit stereotypes) - 0.86(explicit stereotypes)
Hireability: Y= 5.67 - 0.75(implicit stereotypes) - 1.19(explicit stereotypes).
"We also ran the same hierarchical regression after reversing the order of the predictor variables (entering explicit
stereotypes as the first predictor and implicit stereotypes as the second predictor). Results confirmed findings from
the original correlations: implicit stereotypes were unrelated to evaluations of the Asian litigator's competence
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Figure 4: Competence of Asian and White litigators as a function of explicit stereotypes.
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Figure5:

Likeability of Asian and Whilte litigators as a function of explicit stereotypes.
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As with Figures 1, 2, and 3, in Figures 4, 5, and 6 the two regression lines for the Asian
and White lawyer represent two separate regression analyses. They are presented together
within each figure only for illustrative purposes-to help the reader visually compare the
results for the Asian versus White lawyer.

(B=-0.15, SE=0.31, p=0.63), likeability (B=0.02, SE= 0.36, p= 0.95), and hireability (B=-0.75, SE= 0.54,
p= 0.17), after controlling for the effects of explicit stereotypes.
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Figure 6: Hireability of Asian and Whilte litigators as a function of explicit stereotypes.
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IV. LAW

AND POLICY IMPLICATIONS

A. Lack of Colorblindness
The well-known naturalistic fallacy is to think that what "is" is what "ought" to be. The
converse moralistic fallacy is less familiar: it is to think that what "ought" to be is what "is."
Many people believe that we "ought" to be colorblind, and through the mental slip, they
assume that we already "are" colorblind.
Traditionally, these claims of colorblindness were challenged by personal narratives
told by racial minorities about the continuing significance of race in their daily lives
(Williams 1991). But these stories were often disregarded as subjective, exaggerated, and
atypical (Farber & Sherry 1993). When claims of colorblindness were challenged by
broader social statistics showing nonrandom, and sometimes stark, racial disparities, again
there was plausible deniability about their cause. After all, those differences might reflect
actual racial differences in merit-not racial discrimination.
This is why social science findings from the social cognition and behavioral econom-

ics literatures provide crucial new evidence to shed light on the empirical debate of
colorblindness. Audit studies have powerfully challenged claims of colorblindness by
showing that individuals carefully controlled to be identical on all relevant measures except
for race still experience disparate treatment because of their race (Bertrand & Mullainathan 2004; Rooth 2007). The same can be said of the implicit social cognition studies that
show quantitatively and objectively that, at least on an implicit level, we cannot but help see
race.

For our study, we picked a racial minority designated as "model" and selected
intentionally as a hard case. Moreover, our experiment took place in southern California,
with many participants drawn from neighborhoods near UCLA. In these areas, social
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contact with Asian Americans should have been high compared to the rest of the United
States. In other words, we were not targeting some rare racial/ethnic group with whom
contact was infrequent and thus toward whom more prejudice was likely (for a meta-analysis
of the contact hypothesis, see Pettigrew & Tropp 2006).
Nevertheless, we recorded implicit stereotypes and prejudice against Asian Americans. The study participants were not colorblind, at least at the implicit level. They held
implicit attitudes in favor of Whites. They also held implicit stereotypes that associated
Whiteness with the ideal litigator. Even though Asian Americans are complimented as the
"model minority," they remain targets of bias.
B. Predictive Validity

For many, reaction time differences on some computerized test are not especially important or meaningful. What's crucial is real-world behavior (Dasgupta 2008). In this experiment, we found evidence supporting just that: implicit stereotypes of the ideal litigator as
being White elicit favorable evaluations of the White attorney. Accordingly, we have provided further evidence that implicit biases do predict racial discrimination, even when it is
narrowly defined as disparate treatment of an individual because of race.
Moreover, this "because of' does not resort to some distant "but for" race discrimination such as the Chinese Exclusion Acts (130 years ago), the internment of Japanese
Americans (70 years ago), or the torching of Korean shops in Los Angeles (20 years ago).
It does not resort to "structural racism" that may have led to decreased opportunities for skills and ability development. Instead, the "because of' is much more proximate and direct. Because of racial stereotypes operating in their individual minds,
participants evaluated lawyers who were objectively indistinguishable as significantly
different.
Of course, "significantly" was used in the last sentence in the sense of statistical
significance-as in not likely to be caused by random variations in sampling participants. However, not everything that is statistically significant is worth fretting about.
After all, the effect sizes of implicit bias might be trivial. Regrettably, that is not the case
here.
To appreciate the effect size of implicit stereotypes, consider the following comparison between two hypothetical participants, "James" who is implicitly colorblind (JAT D
score of 0) and "Greg" who has an IAT D score of 1 ." According to the regression, Greg
would likely evaluate Attorney Cole, the White lawyer, very favorably as 6.01 on the 1-7 scale
on competence, 5.57 on likeability, and 5.65 in terms of recommending his services to
friends and family. By contrast, James would evaluate Attorney Cole as 5.06 in terms of
competence, 4.36 in terms of likeability, and 4.30 in terms of recommending his services to
others (see Table 4).

"We have not made Greg an implicit bias freak. An IAT D= I score is within 1.5 standard deviations from the average
TAT D = 0.45 (SD = 0.37). Assuming a normal curve distribution, 95 percent of the participants are expected to fall
within two standard deviations of the mean.
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Table 4: Differences in White Litigator Evaluations by
Hypothetical James Versus Greg
While LitigatorEvaluation'
Competence
Likeability
Hireability

James
(IAT D = 0)

Greg
(IAT D= 1)

Difference

5.06
4.36
4.30

6.01
5.57
5.65

0.95
1.21
1.35

aAll on 1-7 scale.

Table 5:

Differences in Asian Litigator Evaluations by Hypothetical Lisa Versus Emily

Asian Litigator Evaluation'
Competence
Likeability
Hireability

'All

Lisa
(White = 6, Asian = 6)

Emily
(White = 6, but Asian = 5)

Difference

5.80
5.25
5.67

5.04
4.39
4.48

-0.76
-0.86
-1.19

on 1-7 scale.

To appreciate the effect size of explicit stereotypes, consider a hypothetical participant
"Emily," who said that successful lawyers are more likely to be White than Asian (i.e., who
gave Whites a 6 and Asians a 5 on the 1-7 scale).o Emily would probably evaluate Attorney
Chang, the Asian American lawyer, as 5.04 in terms of his competence, 4.39 in terms of his
likeability, and 4.48 in terms of recommending his services to friends and family. By
contrast, another hypothetical participant, "Lisa," who said that successful lawyers are
equally likely to be White and Asian (gave both groups a 6 on the 1-7 scale)," would
probably evaluate Attorney Chang as 5.80 in terms of competence, 5.25 in terms of likeability, and 5.67 in terms of recommending his services to others (see Table 5).
Finally, often conflated with the concept of predictive validity is the idea of ecological
validity, namely, that laboratory conditions do not approximate real-life situations. This
study made advances on these concerns in several ways. Our participants were not undergraduates, butjury-eligible adult residents drawn from the community. Also, the dependent
variables were not only written vignettes; instead, there was a multimedia component, in

"Again, we did not manufacture a strawperson Emily, who is freakishly explicitly biased. The Asian rating of 5.0 is
essentially at the mean of participants' evaluations (M= 4.95, SD= 0.91). The White rating of 6.0 is 1.2 standard
deviations above the mean for participants' evaluations (M = 5.03, SD= 0.83). Again, assuming a normal distribution,
about 77 percent of the participants would fall within 1.2 standard deviations from the mean. Finally, the difference
score of I (White = 6, Asian = 5) is only 0.37 standard deviations away from the average difference score (M = 0.79,
SD= 0.57).
"Nor is Lisa an outlier. Given that the mean for explicit stereotypes of Asians = 4.95 (SD= 0.91), and the mean for
Whites= 5.03 (SD= 0.83), Lisa's score of 6.0 for both groups is roughly within one SD for both the Asian (1.15) and
White ratings (1.17).
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which participants actually listened to a full five-minute long deposition, which provided a
richer set of materials for participants to interpret and judge.
We recognize that this was not truly "real world" in that we were not measuring real
jurors viewing a real deposition at a real trial. Doing so would be nearly impossible under
current institutional review board practices and would introduce a new set of real-world
confounds. Skeptics might also define "behavior" very narrowly and refuse to consider
evaluating a litigator's deposition and answering questions about his hireability to count as
"behavior." But under such a standard, we point out that it would be exceedingly difficult
to measure something like hiring "behavior" in any experimental setting.What we call "behavior" is well within the mainstream usage of the term in psychology, and we seek to be fully
transparent with our readers about what we are measuring (Amodio & Devine 2006; Millar
& Tesser 1986; see also Ajzen & Fishbein 2005; Greenwald et al. 2009) .12
Finally, we point to evidence of general convergence between behaviors and judgments measured in hiring decision studies done in the lab and real-world behaviors captured in archival studies and field studies, conducted in real-world organizations. For
example, Eagly et al. (1995) reviewed a vast number of studies and found that lab experiments reporting that hiring discrimination against female job candidates paralleled similar
findings obtained in real organizations. Also, Irene Blair's work on race-based stereotyping
based on physical appearance demonstrates a convergence between findings obtained from
archival studies and lab experiments (see Blair et al. 2004a, 2004b). In closing, we remind
legally trained readers that "validity" of a psychological construct or instrument is never
established conclusively by any single experiment; instead, it is produced by an entire
research program, to which this article's findings contribute.
C. Janus-FacedDiscrimination

One of the most intriguing findings is the Janus-faced nature of the obtained discrimination. Implicit stereotypes predicted ingroup favoritism-more favorable evaluations of the
White attorney. By contrast, explicit stereotypes predicted outgroup derogation-worse
evaluations of the Asian American attorney. When designing the experiment, we assumed
that explicit stereotypes would not predict discrimination much. We thought that there
were too many "impression management" reasons that would make the explicit self-reports
of personal stereotypes not very useful, particularly when it became clear in exit interviews
that the "cover story" had been only partly successful. We were thus surprised to find that
implicit versus explicit stereotypes predicted different kinds of discrimination.
In retrospect, we can offer some explanation for the different roles that explicit and
implicit biases seem to be playing. The explicit bias in this experiment measured explicit
endorsement of the belief that Asian Americans as a group do not possess the characteristics necessary to be a successful litigator. It should not be surprising, then, that these explicit
stereotypes produced a "confirmation bias." If Asian Americans are generally viewed as

another line of research that uses "behavioral" measures similar to ours, see the lab experiments on aversive
racism's impact on hiring decisions (e.g., Dovidio & Gaertner 2000; Son Hing et al. 2008).
32For
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worse litigators, then any specific example of litigating that is ambiguous in quality is likely
to be interpreted in a manner that confirms preexisting stereotypes.
Implicit bias about the ideal lawyer, by contrast, may not have much to do with Asians
at all; instead, it is more about the rightness of Whiteness. The status quo conception of the
ideal lawyer is a White man, and that prototype may fill one's entire mental field. We may
simply not think of Asian Americans as litigators, any more than we think of White women
as litigators. From this view, a White male litigator receives preferential treatment for fitting
naturally into preconceived expectations. By comparison, an Asian American man does not
receive the same boost; but neither does he receive a direct penalty because he is largely
invisible and irrelevant to the very category of litigator.
Despite our lack of a detailed theoretical account for this Janus-faced finding, we
want to resist any easy characterization that implicit-bias-induced in-group favoritism is
unproblematic. As a matter of impact, although the specific form of discrimination is
different, both implicit and explicit stereotypes predictably produce disparate treatment of
White versus Asian litigators in judging the quality of their work, likeability, and hiring and
recommendation decisions. As a matter of anti-discrimination and equal protection law,
race discrimination is not excused because it is driven by ingroup favoritism (treating
Whites better) instead of outgroup derogation (treating Asian Americans worse).
If one argues that the motivation of ingroup favoritism is somehow less offensive than
that of outgroup derogation, again the law disagrees. For example, under current equal
protection analysis, race-conscious action by the state triggers strict scrutiny. The Supreme
Court has made clear that this is so regardless of whether the action has benign ("affirmative action") or malign ("racial subordination") motivations (Adarand Constructors v. Pena,
515 U.S. 200 (1995)). If the motivation of remedial affirmative action does not excuse
race-contingent behavior, why should the motivation of ingroup racial favoritism fare any
better?
D. Objections

Having made our affirmative case, we answer a few objections and concerns, especially those
that might be salient to legal audiences.
1. Word Stimulus Selection
Within an Implicit Association Test, specific stimuli must be selected to represent a category. In the stereotype IAT we constructed, photographs were used to represent races, and
words were used to represent the category "litigator" on the one hand ("eloquent, charismatic, verbal, assertive, persuasive") and "scientist" on the other ("analytical, methodical,
mathematical, careful, systematic"). One could object, however, that the words we claim to
represent the stereotype of ideal litigator (and, conversely, the ideal scientist) are somehow
inaccurate or inappropriate. After all, not all litigators are eloquent or assertive. A great
many litigators are analytical, methodical, and systematic. Conversely, many scientists are
eloquent, charismatic, and verbal.
First, to repeat, these litigator traits were not selected randomly. They were chosen
through a pretesting procedure, described above.
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Second, they were consistent with prior studies of consensually shared stereotypes
about lawyers (Gorman 2005; Hahn & Clayton 1996; Kunda et al. 1997; Sigal et al. 1985).
Third, it does not matter whether these traits capture the difference between litigators and scientists accurately on some "objective" or expert's metric. What matters is
whether average people likely to be jurors believe this distinction to be true and, if so, do
their beliefs affect their evaluations of litigator performance?" If our choice of litigator
traits were completely off-imagine if we had chosen words such as "prudish," "caring,"
"lofty," "sweaty"-then we would not have found any correlation between the implicit
stereotypes and evaluation of the two lawyers, which we did.
2. Asian-Scientist Driver
Since the IAT always compares two categories, one might ask whether the IAT effect was
generated in part by the implicit stereotype that Asian Americans are scientists than by the
implicit stereotype that White Americans are litigators. Indeed, there may be some mutually
exclusive relationship between the set of attributes we identified pertaining to the ideal
litigator and the set of attributes related to the ideal scientist. In other words, to the extent
that we associate any social category more with one profession, we may tend to associate that
social category less with the other profession. Thus, one could argue that we may not be
viewing Whites as ideal litigators; instead, we are viewing Asians as the ideal scientists, which
simultaneously make us view them as not ideal litigators. This is a reasonable objection, and
the same conceptual question can be asked of any IAT measure. Future research using
different instruments, such as priming tasks, could help disentangle more cleanly what
amount of the IAT effect is driven by the White + Litigator association as compared to the
Asian + Scientist association.
That said, this complementary explanation does not undermine the basic empirical
finding that implicit stereotypes of Whites as compared to Asians lead participants to rate
Whites as better litigators. At most, it would suggest a longer title to the article: "Are Ideal
Litigators More White than Asian and/orAreIdeal Scientists More Asian than White? Measuring
the Myth of Colorblindness in LitigatorPerformance."

Still, the current article's title and framing could be criticized as misleading if the IAT
effect were driven principally by the Asian + Scientist association. But the evidence suggests
otherwise. First, recall that in our pretesting, the profession of "scientist" was guessed to be
majority White. In other words, we did not pick a comparison profession like sushi chef or
martial arts instructor, which folks might have guessed to be majority Asian. Second, and
more important, if the Asian + Scientist association were the principal driver, we should not
see correlations with participants' evaluations of the deposing lawyers-which is precisely
what we see. Remember, we were not asking participants to evaluate how two men performed some science experiment; we were asking them how the men performed a litigator's task of taking a deposition. If this implicit bias is only about Asians and scientists,

"Here is another way to think about it. If we are interested in what average consumers want in a dessert wine, it may
not matter much that their associations differ from what expert sommeliers identify as uniquely distinctive. We are not
trying to predict sommeliers' behavior.
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participants should have had no reason to evaluate litigators differently as a function of
race.
In conclusion, we want to focus readers on the principal experimental findings
regarding implicit bias: implicit stereotypes predicted differential evaluations of the exact
same litigator performance. In moral or legal terms, evaluating White litigators better
because Asians are viewed as ideal scientists is not obviously more defensible than doing so
because Whites are viewed as ideal litigators. Both break the norm of formal colorblindness.

V.

CONCLUSION

People who decry play of the "race card" believe that we already compete in something like
a meritocratic tournament, in which individuals are evaluated based on their performance
only. Differences in evaluation are presumed to come only from differences in actual merit,
which is independent of social categories, such as race. If this is what is going on, then most
claims of racial discrimination can be seen as self-interested whining by those who lost in a
fair game.
But do we really live in such a world? Or in less Manichean terms, how much does
race continue to influence our merit evaluations? By this, we do not mean to go back
decades in an individual's life to trace how race might have affected his or her trajectory of
human capital development. We mean, instead: "Does race influence merit evaluations right
now, when the performance is objectively indistinguishable?"
Our study demonstrates that explicit and implicit stereotypes about litigators and
Whiteness alter how we evaluate identical lawyering, simply because of the race of the
litigator. The race was only primed by a five-second picture and the last name of the lawyer
shown on the transcript. Nonetheless, race was sufficiently salient to predict different
evaluations of the litigator's deposition. Implicit stereotypes predicted pro-White favoritism. Explicit stereotypes predicted anti-Asian derogation. Both types of bias produced net
racial discrimination against a "model" minority either by elevating Whites or by putting
Asians down.
Many folks resent "affirmative action" programs and instead say that everyone should
be colorblind. Appeals to an only partially redeemed history are rejected. It is as if some
statute of limitations has passed on claims of justice for past wrongs. But if we are sincere
and accurate about our own colorblindness, then the race of the litigator should not cause
one iota of difference in how we evaluate a garden-variety deposition. But our data show
otherwise-that race still does matter. We need more evidence on how and why; more
important, we need to start studying what we might do about it (Dasgupta 2009; Blasi 2002).

'Indeed, to the extent that the Asian-Scientist connection is driving the resulIs, that would simply add noise to our
measure and weaken our correlations between that implicit bias measure and the deposition evaluations. In other
words, the true correlations are likely higher, not lower due to this confound.
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Jurors’ Perceptions of Ethnic Minority
Attorneys: Are We in a Post-Racial Era?
By Mark R. Phillips Ph.D.

O

n November 4, 2008,
after being elected the
44th President of the
United States, Barack Obama
said in his victory speech in
Chicago, “If there is anyone
out there who still doubts
that America is a place where
all things are possible, who
Mark R. Phillips
still wonders if the dream of
our founders is alive in our time, who still questions the power of our democracy, tonight is your
answer.” For many people in our country and
abroad, President Obama’s election symbolized the
nation’s transition into a post-racial era in which
race is no longer a significant factor in determining how people are judged. Indeed, the New York
Times described his victory as “sweeping away the
last racial barrier in American politics” and “a
strikingly symbolic moment in the evolution of the
nation’s fraught racial history.”1
But when we look beyond the White House,
are we really transitioning into a post-racial era?

Social Media and
Our Judicial System
By Denise Zamore
The theory of our system is that the conclusions to
be reached in a case will be induced only by evidence
and argument in open court, and not by any outside
influence, whether of private talk or public print.

Nowhere is that question more relevant or more
important than in America’s courtrooms, and
nowhere within America’s courtrooms is that question more intriguing than when looking at ethnic
minority attorneys who try cases before juries and
ethnic minority witnesses who tell their stories to
juries. Their fate (and the fates of their clients) frequently depends on how ordinary citizens perceive
them, so the effects of racial bias or prejudice can
have a very real—and very dramatic—impact on
minority attorneys and their clients. What follows
is an examination of jurors’ perceptions of ethnic
minority attorneys and a discussion of how jurors’
attitudes and opinions toward minority attorneys
may (or may not) be evolving.
Survey of Prejudice Against Minority Attorneys
In February and March 2010, we conducted a
survey of 136 jury-eligible citizens near Baton
Rouge, Louisiana (n = 32); Los Angeles, California (n = 22); New Brunswick, New Jersey (n
= 28); Orange County, California (n = 25); and
Continued on page 8
every day. Tens of millions of Americans have
become accustomed to accessing and sharing
information in real time via online media. From
sports to politics to entertainment, Americans
are eager to engage with one another through
the Internet and social media outlets. But, what
happens when this eagerness impacts the outcomes of trials?

Juror Use of Social Media
Within the past few years, trials throughout
— Oliver Wendell Holmes1 the country have been affected by jurors’ use of
technology to research and communicate via the
arring a gag order,
Internet while impaneled. This practice often
what’s to stop a
affects the rights of the parties to have their
savvy defendant
cases decided based only on evidence admitted
corporation from creating
by the court and allows the deliberative process
a Facebook page dedicated to go beyond its authorized limits. In addition
to proving its innocence at to conducting Internet research, jurors now
trial? What’s to stop a juror blog, tweet, and post to Facebook and MySpace
at that trial from accessing about their trials. This conduct can compromise
the integrity of the jury process and has recently
and posting to the corpoDenise Zamore
led to the exclusion of jurors, the imposition of
ration’s Facebook page
during a break or in a court if cell phones and fines, and even mistrials.
In what has been infamously dubbed the
PDAs are allowed?
“Google
mistrial,” in 2009, the New York Times
Facebook boasts more than 400 million
users. More than 50 million tweets are sent
Continued on page 12
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I

Julie Sneed

n a provocative 2004 study
entitled “Are
Emily and Greg More
Employable than
Lakisha and Jamal?,”
economists Marianne
Bertrand and Sendhil Mullainathan
Raymond B. Kim
drafted 5,000 fictitious résumés and placed archetypical
African-American names (e.g., Tyrone,
Latoya) on half of them and “white”
sounding names (e.g., Emily, Brendan)
on the other half. The researchers then
categorized them into high-quality and
low-quality résumés and sent them out
to potential employers. The results were
stunning. The fictitious candidates with
African-American names were 50 percent
less likely to be invited for an interview than the “white” candidates. The
study also found that while high-quality
“white” candidates were more successful
at landing interviews than low-quality
“white” candidates, the relative quality
of the African-American candidates did
not seem to play as significant a factor in
their success rates.
Bertrand and Mullainathan’s study
highlights the perception gap that minority lawyers continue to face in their daily
lives even as we enter the second decade
of the twenty-first century. Some may
come across stereotypical attitudes in
their place of employment. Others may
confront them during trials. Regardless
of the context, however, there is little
doubt that those differences in perception

can have a major impact on people’s lives
and careers. Bertrand and Mullainathan’s
study shows that the very concept of
a level playing field in society may still
be more fiction than reality, despite the
tremendous strides that have taken place
in recent times. However, as noted in the
ABA’s recently released study, “Diversity
in the Legal Profession: The Next Step,”
the recent economic slowdown and recessionary concerns are undermining efforts
to achieve greater diversity in the legal
profession as diversity initiatives and
other programs are being subject to costcutting austerity measures.
The Minority Trial Lawyer Committee hopes to help fill that gap by providing members with a forum to actively
participate in ABA events and programs,
network with other lawyers and legal
professionals throughout the country,
and generate opportunities for members
to write articles, propose programs, and
achieve leadership positions within the
ABA. During the recent Section of Litigation’s Annual Conference in New York
City, the Minority Trial Lawyer Committee hosted a lively and wide-ranging
discussion and networking luncheon with
a theme of “Are We There Yet? Making the
Case to Diversity’s Detractors.” During the
luncheon, committee members debated
the state of affairs for minority lawyers
during the “Age of Obama.” What was
highly evident during these discussions
was that the wonderful diversity of our
members extends not only to backgrounds but also to beliefs and attitudes.
The Minority Trial Lawyer Committee
also continued its tradition of hosting a
Dutch Treat dinner at Victor’s Café. The
combination of authentic Cuban food
coupled with the outstanding company
of fellow committee members made the
event a memorable one.
We hope you will join us at the ABA
Annual Meeting in San Francisco, August
5–10, 2010. During that meeting, the
Continued on page 14
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Lessons Learned from the First Amendment and Media
Law Diversity Moot Court Competition
By Jeanette Melendez Bead

F

or two years, the American Bar
Association Forum on Communications Law has hosted a First
Amendment and Media Law Diversity
Moot Court Competition. The competition’s primary focus is to expose minority
law students to the practice of media law.
Two-person teams from schools across
the country submit appellate briefs on
novel issues involving first amendment
and media law, and finalists participate in
oral arguments before a mock appellate
panel consisting of practicing and retired
appellate judges. As chair of the committee that administers the competition on
the Forum’s behalf, I have interacted with
countless law students and organized the
appellate practice tips discussion following the final oral argument, during which
practicing judges share their thoughts on
the dos and don’ts of appellate argument.
What follows are some thoughts on what
I’ve learned along the way.
Advice to Law Students and New Lawyers
Many law students and new lawyers wisely
participate in bar-related activities in an
effort to learn about new areas of law,
build a professional network, and enhance
their resumes. Unfortunately, these budding and new lawyers often forget (or
perhaps don’t know) that each interaction with a member of the bar presents
an opportunity to build their professional reputation, and, as such, should be
approached with a few points in mind.
Act in a way that forces others to
take you seriously. I’m not sure exactly
when it happens, but at some point in
a seasoned lawyer’s professional life, he
or she begins to view law students and
new lawyers (especially young lawyers)
as “kids” who shouldn’t be taken seriously. I’ll be the first to admit that such
a blanket characterization isn’t fair, but
law students and young lawyers sometimes act in ways that cause seasoned
lawyers to discount their potential for
making a significant impact as members
of the bar. A new lawyer who sets goals,

expresses a willingness to learn, and
follows through on commitments will
almost always be taken seriously by others. Strive to be that person.
Remember to proofread. This seems
like a no-brainer, but a gentle reminder
is in order here. You should proofread
every written communication, whether
it’s a letter to a potential employer or
an email to a colleague. If you send a
written communication containing poor
grammar and typographical errors, the
person receiving it may conclude that
you lack the capacity to pay attention to
detail, a critical trait for any successful
lawyer. Mistakes are bound to be made,
but you should try to build a professional reputation such that if you make
a mistake, it is perceived as the exception
rather than the rule.
Treat every person as a potential
employer or personal reference. Seasoned
lawyers often tell great stories about
amazing opportunities that arose from
their participation in bar-related activities. The stories often share a common
theme—the opportunity arose because
someone was impressed with the seasoned lawyer’s performance, contributions, responsiveness and the like. When
you interact with members of the bar,
ask yourself whether you would interact
with a potential employer or personal
reference in such a manner. Are you
responding to questions promptly and
thoroughly? Are you meeting deadlines?
Are you completing tasks you agreed to
take on? All of these questions should
be answered in the affirmative. If they
are, you will have come a long way in
building your professional reputation.
Tips for Practitioners
After the final round of oral argument,
the competition participants, judges,
and spectators engage in a lively discussion about appellate advocacy. The
judges share their thoughts about successful oral advocacy and describe some
of their pet peeves. This information

represents the composite wisdom of six
appellate judges, including a justice of
the Arizona Supreme Court, the former
chief judge of the United States Court
of Appeals for the Eleventh Circuit,
and a current judge of the Third Circuit
Court of Appeals. Although these tips
were made in the context of a discussion about appellate advocacy, they also
apply to oral advocacy at any level.
Know the facts of your case. One
judge observed that practitioners often
focus on issues of law but forget that the
facts of the case are just as important.
Sometimes the factual record is unclear
and a judge comes to oral argument
with one goal in mind—to clarify the
record. Don’t get caught off guard.
Know the facts of your case and be
prepared to recite them.
Know the facts of the cases on which
you rely. Knowing the proposition for
which a case stands is not enough.
Judges usually know the law applicable
to the questions presented or have trusty
law clerks who can summarize it for
them. You are more likely to be asked
about distinctions between the facts of
your case and the facts of the cases on
which you rely. If you don’t know the
latter, you will be unable to respond
meaningfully to questions from the
court regarding those distinctions.
Don’t write your entire argument.
According to one judge, if you write
your entire argument, you are sure to
miss the opportunity to learn the issues
the judges really care about. Writing
the entire argument tends to make you
inflexible. You feel compelled to get
through it even when it isn’t necessary.
If you are interrupted, you may become
flustered or lose your place. You lose the
opportunity to have eye contact with the
judges because you’re looking down at
what you’ve written. Instead of committing the entire argument to paper, draft
an outline of the points you’d like to
make, and be prepared to set it aside if
the judges have something else in mind.
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Strive to have a conversation with the
court. One judge observed that the best
arguments are ones in which the lawyer
and the judges engage in discussion
about the issues. In other words, the oral
argument becomes a conversation. This
doesn’t mean that you disregard any formalities. Rather, you talk with the judges
about the issues instead of talking to
them. This requires you to look away
from your papers, listen to the judges’
questions, respond to those questions,
and move the discussion along when the
judges are satisfied with your response.
Don’t shuffle your papers. This was
a major source of disturbance for
some judges. A litigant who gets to the
podium with a stack of documents three
inches high and begins shuffling them
before and during oral argument drives
judges crazy. I suspect it’s because the
paper shuffling means that the litigant
doesn’t know the facts of the case, has
committed his or her argument to paper,
isn’t prepared to have a conversation
with the court, and is letting nerves take
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over. A pad of paper and a few pages of
notes should suffice to get you through
the argument.
If a judge asks questions, answer
them. The judges all agreed that a
major frustration of oral argument is
a litigant’s inability or unwillingness
to answer specific questions. The point
is simple: If a judge asks a question,
respond to it. If for some reason you
can’t, say so, and, if appropriate, offer to
provide the information requested if the
court is inclined to accept it.
Be prepared for moments of silence.
This one comes from practitioners,
not judges. Benches can be overactive,
underactive, or just right. An underactive bench can be just as disconcerting as an overactive one if you haven’t
prepared for it. While it isn’t wise to
prepare every minute of your argument, it’s just as unwise to expect the
judges to have questions and to not have
anything to say if they don’t. If there
are moments of silence, fill them with a
description of the relief you seek and an

explanation of why you are entitled to it.
Don’t interrupt a judge. If a judge is
speaking, stop talking and listen. It’s a
hard rule to follow, but it’s an important one, and the practitioner who fails
to adhere it risks a very public verbal
thrashing. This is a pet peeve for many
judges and not just those who served on
the panels for the moot court competition. Some judges take it in stride, recognizing that the lawyer isn’t trying to
be rude; others are not as forgiving. If it
happens, the best thing to do, of course,
is to apologize and move on.
As you can see, I’ve learned a lot as
part of the process of running the moot
court competition. More than anything,
I’ve learned that bar activities can be the
source of some of your most rewarding
professional experiences. Get involved and
don’t be afraid to make your mark. n
Jeanette Melendez Bead is a partner of
Levine Sullivan Koch & Schulz, LLP. She
can be reached at jbead@lskslaw.com.
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The End of Expert Practice as Usual:
Proposed Changes to Rule 26
By Calvin Cheng

O

n September 15, 2009, the
Judicial Conference of the
United States, the principal
policy-making body concerned with
administration of the U.S. courts, met
and approved the recommendations
of the Committee on Rules of Practice
and Procedure, including the proposed
amendments to Federal Rule of Civil
Procedure 26 concerning expert witnesses. If approved by the Supreme
Court, these amendments will dramatically alter expert witness practice.
The proposed amendments to Rule
26 would impose two reforms. First,
they would extend work-product protection to the discovery of draft reports
by testifying expert witnesses and, with
three important exceptions, to communications between those witnesses and
retaining counsel. Second, they would
require an attorney relying on a testifying expert who is not required to provide
a Rule 26(a)(2)(B) report to disclose the
subject matter and summarize the facts
and opinions that the expert witness is
expected to offer. Each of these proposals is discussed below in more detail.
Work-Product Immunity Extended to
Drafts and Communications
Rule 26(a)(2)(B) currently requires
that an expert witness report should
disclose “the data or other information
considered by the witness in forming
the opinions.” The accompanying 1993
Committee Notes read
Given this obligation of disclosure,
litigants should no longer be able
to argue that materials furnished to
their experts to be used in forming
their opinions—whether or not ultimately relied upon by the expert—are
privileged or otherwise protected from
disclosure when such persons are testifying or being deposed.

This passage of the Committee Notes
resulted in the widespread practice of

permitting discovery of all communications between attorney and expert witnesses and of all drafts of expert reports.
The rationale for this broad discovery
is that the fact finder needs to know the
extent to which the expert’s opinion has
been shaped by attorney influence.
The practical effect of the current rule,
however, is that lawyers and experts often
take elaborate steps to avoid creating any
discoverable record. These steps often
include hiring two sets of experts—one for
consultation and one for testimony—to
avoid creating a discoverable record of
the collaborative interaction with experts.
These steps also may include prohibiting
the expert from taking any notes, making any record of preliminary analyses or
opinions, or producing any drafts of the
report. Instead, the only record is a final
report. These steps hamper efficiency, adding to the costs and burdens of discovery,
preventing proper use of the experts, needlessly lengthening depositions, detracting
from cross-examination into the merits of
the expert’s opinions, reducing the pool
of qualified individuals willing to serve as
experts, and reducing the overall quality
of expert work product.
In addition, attorneys frequently take
elaborate steps to attempt to discover
the other side’s drafts and communications. For example, attorneys devote
large chunks of time during depositions,
trying to discern information about the
development of the expert’s opinions,
attempting (and often failing) to show
that the expert’s opinions were shaped
by the attorney retaining the expert’s
services. Testimony and statements
presented to the Advisory Committee
before and during the public comment
period showed that such questioning
during depositions is rarely successful
and ends up unnecessarily prolonging
the questioning. Spending time asking
questions about the retaining lawyer’s
involvement in the expert’s opinions,
instead of focusing on the strengths or
weaknesses of the expert’s opinions,

does little to expose substantive problems with those opinions. Instead, the
most successful means of discrediting an
expert’s opinions are by cross-examining
the substance of those opinions and
presenting evidence showing why the
opinions are incorrect or flawed.
The inefficiencies of the current
practice has led to calls for reform from
various quarters. The American Bar
Association issued a resolution recommending that federal and state procedural
rules be amended to prohibit the discovery of draft expert reports and to limit
discovery of attorney-expert communications, without hindering discovery into
the expert’s opinions and the facts or data
used to derive or support them. The State
of New Jersey enacted such a rule and,
according to the information obtained by
the Advisory Committee, the practicing
attorneys reported a remarkable degree of
consensus in enthusiasm for and approval
of the amended rule. The New Jersey
practitioners emphasized that discovery
had improved since the amended rule was
promulgated with no decline in the quality
of information about expert opinions. In
fact, many attorneys now regularly stipulate at the outset of a case that they will
not seek to discover such communications
and expert report drafts.
The proposed amendments to extend
work-product immunity address the
inefficiencies of the current practice.
Under the proposed amendments, any
draft of a Rule 26(a)(2) report or disclosure is given work-product protection
(regardless of the form in which the
draft is recorded). Further, communications between the party’s attorney and
any witness required to provide a Rule
26(a)(2)(B) report are also protected
by work-product immunity with three
exceptions. The amended rule specifically denies work-product protection
to communications that (1) relate to
compensation for the expert’s study
or testimony; (2) identify facts or data
that the party’s attorney provided and
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that the expert considered in forming
the expressed opinions; and (3) identify
assumptions that the party’s attorney
provided and that the expert relied upon
in forming the expressed opinions.
The main argument against the proposed amendments, raised by a group of
legal academics, is that the amendments
could prevent a party from learning and
showing that the opinions of an expert
witness were unduly influenced by the
lawyer retaining the expert’s services.
After extensive study, however, the
Advisory Committee was satisfied that
the most effective method for evaluating
the merits of an expert’s opinions is to
cross-examine the expert on the substantive strength and weaknesses of the
opinions and present evidence bearing
on those issues. The Advisory Committee was satisfied that discovery into draft
reports and communications between
the expert and retaining counsel was
not an effective way to learn or expose
the weaknesses of the expert’s opinions,
was time-consuming and expensive, and
led to wasteful litigation practices to
avoid creating such communications and
drafts in the first place.
The Advisory Committee concluded
that establishing work-product protection
for draft reports and some categories of
attorney-expert communications would
not impede effective discovery or examination at trial. The committee recognized
that in some cases, a party may be able to
make the showings of need and hardship
that overcome work-product protection.
But in all cases, the parties remain free
to explore what the expert considered,
adopted, rejected, or failed to consider in
forming the opinions to be expressed at
trial. And, as observed in the Committee
Notes, nothing in the Rule 26 amendments affects the court’s gatekeeping
responsibilities under Daubert v. Merrell
Dow Pharmaceutical, Inc.
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Disclosure of “No-Report” Expert
Witnesses
Rule 26 currently identifies two types
of testifying experts: (1) those that are
“retained or specially employed to provide
expert testimony in the case or . . . whose
duties as the party’s employee regularly
involve giving expert testimony”; and (2)
those who fall outside the former category
(e.g., a treating physician or a government
accident investigator).
Those in the former category are
required by Rule 26(a)(2)(B) to provide
an expert report while those in the latter
category are not. According to the Committee Notes, the purpose of the expert
report is to clarify the “substance” of
the expert testimony. Ideally, the thought
was that the expert report would remove
the need to depose the expert or, alternatively, would improve the conduct of the
deposition. In keeping with this purpose,
Rule 26(b)(4)(A) requires that an expert
cannot be deposed “until after the report
is provided.”
Some courts have so admired the
advantages gained from requiring expert
reports, however, that they have gone
beyond Rule 26(a)(2)(B) and required all
testifying experts to provide reports—
not just those that were “retained or
specially employed to provide expert testimony in the case.” The problem with
this approach is that testifying experts
not covered by Rule 26(a)(2)(B) (including hybrid witnesses, i.e., non-retained
witnesses who also qualify as experts)
may find it difficult or impossible to
draft the reports because their careers
are devoted to causes other than giving
expert testimony. Despite this, courts
still recognize the usefulness of having
advance notice of an expert’s testimony.
Proposed Rule 26(a)(2)(C) strikes
a compromise between these two
considerations. If an expert witness
is not required to provide a written

report under 26(a)(2)(B), proposed
Rule 26(a)(2)(C) would require the
(a)(2)(A) disclosure to state the subject
matter on which the witness is expected
to present evidence under Evidence
Rule 702, 703, or 705, and to provide “a
summary of the facts and opinions to
which the witness is expected to testify.”
The summary of facts should include
only the facts that support the expert’s
opinions and not the facts a hybrid witness would testify to. As stated above,
drafts of the summary of facts would be
protected by the work-product provisions of proposed Rule 26(b)(4)(B).
Conclusion
Both sets of amendments to Rule 26 are
broadly supported by lawyers and bar
organizations, including the American
Bar Association, the Council of the
American Bar Association Section of
Litigation, the American College of Trial
Lawyers, the American Association for
Justice (formerly the American Trial
Lawyers Association), the Federal Magistrate Judges’ Association, the Lawyers for
Civil Justice, the Federation of Defense
& Corporate Counsel, the International
Association of Defense Counsel, and the
U. S. Department of Justice.
The proposed amendments will be
transmitted to the Supreme Court with a
recommendation that they be approved.
If the Supreme Court adopts the recommendation, it will prescribe the amendments and transmit them to Congress by
May 1, 2010. Absent any congressional
action to reject, modify, or defer the proposed amendments, the amendments will
become law on December 1, 2010. n
Calvin Cheng is an associate in Weil,
Gotshal & Manges’ LLP patent litigation
department in Houston, Texas.
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ask a mentor
Dear Ask a Mentor,
I am a third-year associate at a mid-size
law firm in the Pacific Northwest and
have been offered a position with a firm
in a different part of the country. How
do I determine whether the salary that is
being offered is competitive with salaries
in the area? Compensation aside, what
aspects of a law firm should I consider
before accepting the offer?
R.T., Portland, Oregon
Dear R.T.,
Congratulations on the job offer. A quick
peek at Google will lead you to a dozen
or more websites that will give you an
idea of the pay you can expect in legal
markets throughout the country. There
is, however, a quick and dirty formula
for determining your annual salary—it
is one-third of the amount of revenue
you are expected to generate each year.
The amount of expected revenue is a
function of your annual billing target
and your hourly billing rate. The remaining two-thirds of expected revenue are
traditionally allocated equally between
overhead (such as lease payments, library
costs, errors and omissions, insurance,
and staff salaries) and profit to the firm.
For example, if you are expected to bill
1,950 hours each year at $325 per hour,
the expected annual revenue is $633,750
and salary expectations would be roughly
$211,250, less payroll taxes and benefits
paid by the firm. Alternatively, if your
billing target is 2,000 hours and your billing rate is $225, expected revenue would
be $450,000 per year, and salary expectations would be roughly $150,000. This
formula works even for plaintiff-side law
firms, which typically impose an annual
billing target and set hourly billing
rates for each attorney to comply with
fee-shifting statutes or prevailing party
attorney fee provisions.
This formula is not rigid. Many firms,
especially smaller ones, have an overhead
that is far less than one-third of attorneygenerated revenue, but such firms are
often constrained by what they can
charge per hour for legal services. Similarly, firms have the flexibility to either
increase or decrease associate salary by

juggling the amount of overhead, partner
profits, or both. By the same token,
beware of firms, or more likely partners,
that regularly cut the hours that you have
worked under the guise of “inefficiency.”
Your billing rate is intended to reflect
your lack of experience as a lawyer, yet
too often partners will—without justification and at your expense—write off
your time in an attempt to either impress
a client or correct some boondoggle. Be
mindful of these folks.
Although this formula is a quick way
to determine salary, it nonetheless fails
to capture important aspects of the legal
profession. One aspect that has grown
in importance in these tough economic
times is the business that you generate. While new lawyers rarely generate
their own business, they nonetheless
are expected to over time. It is therefore
important that you and your new firm
come to terms on the amount of compensation you will receive for work performed
for clients that you bring to the firm.
Again, there is no specific formula, but
the agreed terms should be put in writing
and signed by an authorized member of
the firm. Most firms will offer to pay you
10 percent of all revenue they receive from
business you generate. In my opinion, a
fairer sum would be at least double this
amount. This is because 60 percent or
more of the revenue that you generate will
be returned to the firm either as a profit
or as an offset to overhead.
Compensation, however, is only
one factor in the equation. Another is
the culture of the firm. Are the values
and personalities of the attorneys and
staff compatible with yours? Like most
businesses, law firms are hierarchal
institutions, and a firm’s culture is often
determined by the values of those at the
top. Is the leadership of your prospective
firm comprised of folks who are principled, disciplined, and willing to devote
the time, effort, and resources needed to
develop the legal skills of new attorneys?
Or are the development of clients and the
generation of revenue treated by the firm
as the Holy Grail of law? Likewise, is
the leadership comprised of people who
foster an environment that encourages

independent thinking, or is the firm run
like a fraternity where being a good lawyer is tertiary to getting along?
The type of work you will be doing
is another factor to consider. Will you
be able to develop your writing skills
through a variety of motion work, or
will you spend your day churning out
motions to dismiss in securities fraud
actions? Review the work product of
the attorneys at the firm. This can often
be done online by examining the pleadings and motions filed by the firm in
either federal or state court. You may be
surprised at what you discover. Likewise,
while the opportunity for trial experience is often used as a recruitment tool,
you should ask some basic questions.
What types of cases will you take to
trial? While personal injury or medical malpractice cases are good ways to
develop trial skills, a heavy diet of these
cases will not be of much use if your
goal is to become a business trial lawyer.
Similarly, who are the lawyers under
whom you expect to work, and where
did they develop their trial skills? Review
their biographies. There are many superb
trial lawyers who spent years studying
their craft either on their own or under
others. There is also a cadre of trial
lawyers who, while competent, have
spent their entire careers trying cases
in a narrow field of law. These folks are
often easily identified because they speak
and write in a lingo that is unique to
their specialized field of law. If given the
opportunity, work with lawyers who have
experience in a broad spectrum of the
law. This will provide you with a breadth
of experience that will be useful in your
career and will help you to develop the
speaking and writing skills that are
needed to become an effective advocate.
The best advocates are teachers. As the
Roman African theologian and lawyer
Tertullian wrote nearly two millennia
ago, “Truth persuades by teaching.”
When selecting a firm, choose one that is
filled with teachers. n
Ed Romero practices law in the San
Francisco Bay Area.
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Figure 1: How honest and trustworthy do you believe Asian-American lawyers are in general?

Continued from page 1
Salt Lake City, Utah (n = 29). To ensure
that we had a representative sample of
jurors, we selected the respondents using
a stratified sampling technique in which
we matched the sample to our database
of actual trial jurors in these venues in
terms of gender, ethnicity, education,
age, marital status, employment status,
homeownership, and occupation (e.g.,
government or private business).
The results of the survey fell into
three broad categories of findings: (1)
juror-eligible citizens believe many others are biased against minority attorneys
and witnesses, but (2) they usually don’t
admit to being biased themselves, even
though (3) when we look at the overall
pattern of responses, it appears that
at least 10–15 percent of jury eligible
citizens (and possibly more) are at least
moderately biased against minority
attorneys and witnesses.
Relating to the first broad category of
findings, 31 percent of the survey respondents indicated that they believed jurors
are influenced by the race or ethnicity of
an attorney in a trial. Thirty-nine percent
indicated that they believed jurors are
similarly influenced by a witness’s race or
ethnicity. Only 52 percent of respondents
agreed that jurors treat all ethnic and
racial groups the same as compared to
68 percent who agreed that judges treat
all ethnic and racial groups the same.
Clearly, the jury-eligible citizens in our
sample believed that many others are
biased against ethnic minorities.
When asked about their own potential
biases, jurors were less likely to agree
that any such bias exists. Nevertheless,
when looking at the overall pattern of
responses, it was evident that jurors
are sometimes biased against minority
attorneys and witnesses. For example,
12 percent of all respondents said they
believed Asian-American attorneys are
either somewhat or very dishonest and
untrustworthy (see Figure 1). When
asked about African-American and Hispanic attorneys, 15 and 14 percent of the
respondents, respectively, indicated that
they believed they are either somewhat
or very dishonest and untrustworthy (see
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Figure 2: How honest and trustworthy do you believe African-American lawyers are in general?
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Figure 3: How honest and trustworthy do you believe Hispanic lawyers are in general?
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Figures 2 and 3). Interestingly, the results
were similar for Caucasian attorneys
(i.e., there was no statistically significant
difference), which indicates a general
distrust of all attorneys.
However, when we took a closer look
at the overall pattern of responses, we
discovered that a substantial portion of
the respondents indicated a general bias
against minorities. For example, about
20 percent said that they would not trust
the credibility of witnesses with heavy
foreign accents, 47 percent indicated they
are more likely to trust the credibility of
an English-speaking witness over a nonEnglish-speaking witness, and 20 percent
admitted to distrusting witnesses who
testified through an interpreter. Thirty
percent of the respondents also indicated that they believed ethnic minorities
who are plaintiffs in lawsuits “ask for
more money than they deserve.” Many
of them also indicated that they had a
general skepticism toward race discrimination lawsuits, and many also reported
that they had personally experienced
a “direct negative experience” with a
person (or people) belonging to an ethnic
or racial minority. Taken together, these
data clearly show a cluster of responses
consistent with a bias against minority
attorneys by some jurors.3
Overcoming Anti-Minority Bias
Having confirmed in the first phase of
our research that there is indeed a bias
among some jurors against minority
attorneys (and, at times, against minority witnesses and litigants), in the second
phase of our research, we investigated
the degree to which minority attorneys
can overcome those biases. To help
answer this question, we analyzed data
from a subset of our comprehensive
national database of real and mock
jurors. For this portion of the study,
we limited our data to mock jurors
who participated in trial simulation
research in which real attorneys gave
live argumentative presentations for
real cases. To qualify for inclusion in
this analysis, individuals needed to be
jury-eligible citizens who evaluated both
a minority attorney (in this case, either
African-American or Asian-American)
and a Caucasian attorney in the same
case, and the two attorneys who were

Previous Research
Psychologists and other scholars have published several studies on jurors’ perceptions of minority attorneys. Previous research on this topic suggests that jurors
tend to favor attorneys who they perceive as being similar to them. In other
words, a typical juror is likely to find an attorney more persuasive, likeable, honest, organized, and competent when the attorney’s race matches the juror’s race.i
Because jurors tend to most frequently be Caucasian (in the majority of venues),
this “same-race bias” usually translates into a pro-Caucasian, anti-minority bias
toward attorneys and witnesses in most cases.
Previous research has also suggested that clients of minority attorneys are likely
to have less favorable outcomes in jury trials than people represented by Caucasian attorneys. Researchers have generally established this through jury simulation
research in which mock jurors evaluate a case after reading a transcript or written
case scenario. For instance, in one 1981 study conducted by David Cohen and John
Peterson,ii 127 mock jurors evaluated the guilt or innocence of a defendant accused
of murder after reading a detailed summary of the case, which included a color
slide show with photographs of the attorneys. For half the jurors, the defense attorney was African-American, and for the other half, the defense attorney was Caucasian. The results indicated that jurors were more likely to find the defendant guilty
when he was represented by an African-American attorney than when he was represented by a Caucasian attorney. Similarly, in a more recent study conducted by
Russ K. E. Espinoza and Cynthia Willis-Esqueda,iii mock jurors were more likely to
find a Mexican-American defendant guilty and to impose harsh sentences when the
defense attorney was also Mexican-American than when the defense attorney was
Caucasian. Another study found that even Caucasian defendants received harsher
judgments when represented by an African-American attorney who was the target
of a racial slur by a researcher posing as a mock juror.iv
Limitations of Previous Research and Goals of the Current Study
Despite the evidence of juror bias against minority attorneys, previous studies
on this topic are generally limited by the fact that they almost always use a written trial summary or partial transcript rather than a live presentation of evidence
and arguments by an actual attorney. Also, much of the previous research on this
topic has included college students playing the role of the jurors rather than a truly
representative sample of jury-eligible citizens. As a result, we have conducted our
own research to help determine (1) the extent to which a representative sample of
jury-eligible citizens would exhibit a bias against minority attorneys, and (2) the
extent to which live presentations by real minority attorneys (as opposed to written
summaries of attorneys’ presentations) can overcome any such biases.
Endnotes
i. King, N. J. (1993). Postconviction review of jury discrimination: Measuring the
effects of juror race on jury decisions. Michigan Law Review, 92, 63–130.
ii. Cohen, D. L., & Peterson, J. L. (1981). Bias in the courtroom: Race and sex effects
of attorneys on juror verdicts. Social Behavior and Personality, 9(1), 81–87.
iii. Espinoza, R. K. E., & Willis-Esqueda, C. (2008). Defendant and defense attorney
characteristics and their effects on juror decision making and prejudice against Mexican
Americans. Cultural Diversity and Ethnic Minority Psychology, 14(4), 364–371.
iv. Kirkland, S. L, Greenberg, J., & Pyszczynski, T. (1987). Further evidence of the
deleterious effects of overheard derogatory ethnic labels: Derogation beyond the target.
Personality and Social Psychology Bulletin, 13(2), 216–227.
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Figure 4: Comparison of minority
attorneys to Caucasian attorneys
(10 cases analyzed)
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Figure 5: Comparison of African-American
attorneys to Caucasian attorneys
(7 cases analyzed)
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Figure 6: Comparison of Asian-American
attorneys to Caucasian attorneys
(3 cases analyzed)
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evaluated needed to be the same gender,
have approximately the same skill and
experience levels, and be approximately
the same age. Also, the strength of the
evidence and arguments presented by
the minority attorney had to be approximately equal to the strength of the

n No difference between Caucasian
attorney and Asian-American attorney

evidence and arguments presented by
the Caucasian attorney. In other words,
the attorneys we compared and their
presentations were nearly equal in every
meaningful way except for the ethnicities
of the attorneys.
A total of 1,164 mock jurors from

10 different cases met these criteria.
The cases included four contract disputes. Three of the four contract cases
included a comparison of an AsianAmerican attorney to a Caucasian attorney. The other contract dispute included
a comparison of an African-American
attorney to a Caucasian attorney. The
other six cases, each of which involved
a comparison of an African-American
attorney to a Caucasian attorney,
consisted of three toxic tort matters: an
airplane-crash wrongful-death case, a
corporate fraud case, and an employment dispute involving allegations of
retaliation and hostile work environment.4 The jurors in the study rated each
attorney on the following five characteristics, each on a scale of one (lowest/
worst) to four (highest/best): likeability,
honesty, organization, competence, and
belief in the attorney’s case.
The results of our analysis were both
surprising and encouraging. In 8 of the
10 cases we analyzed, jurors actually
rated the minority attorneys higher than
the Caucasian attorneys overall and in
at least two specific areas (e.g., likeability and honesty; see Figure 4). Jurors
rated the African-American attorney
higher than the Caucasian attorney in
five of the seven comparisons between
African-American attorneys and Caucasian attorneys (see Figure 5). Similarly,
jurors rated the Asian-American attorney
higher than the Caucasian attorney for
two of the three comparisons between
Asian-American attorneys and Caucasian attorneys (see Figure 6). In one of
the remaining three cases, the results were
mixed such that the minority attorney
(an African-American male) received
higher ratings for honesty but lower ratings for likeability and belief in his case
as compared to the Caucasian attorney.
In one case, there were no statistically
significant differences at all between the
minority (Asian-American) attorney and
the Caucasian attorney, and in the only
remaining case, jurors rated the Caucasian attorney higher than the minority
attorney (an African-American male) in
terms of likeability, organization, competence, and belief in his case.5
Clearly, these data confirm what most
of us already know—namely, that minority attorneys can, and do, frequently
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overcome many negative biases and
prejudices that jurors may have against
them. In particular, jurors tended to
rate minority attorneys (both AfricanAmerican and Asian-American) as more
likeable and honest than their Caucasian
counterparts. These results applied to all
jurors regardless of their race. However,
as can be seen in Figure 7, when examining organization and competence ratings,
we discovered that African-American
attorneys only received higher ratings
than Caucasian attorneys from AfricanAmerican jurors. As can be seen in Figure 8, non-African-American jurors rated
Caucasian attorneys as more organized
and competent than African-American
attorneys, thus confirming the aforementioned same-race bias.

appears that although we may not be in a
truly post-racial era in America’s courtrooms, jurors’ judgments of attorneys and
witnesses are mostly influenced by the
evidence and arguments in a case and by
attorney and witness characteristics other
than race or ethnicity. n
Dr. Mark R. Phillips is vice president
and senior trial consultant with Trial
Partners, Inc., in Los Angeles, California.
He would like to thank Dr. J. Lee Meihls,
founder and president of Trial Partners,
Inc., for her assistance with the research
described in this article, as well as Karoline Brandt-Gourdin, Grace O’Malley,
Kally Nelson, and Dr. Lucy Morris.
Endnotes

Conclusion
We found evidence of biases among
jurors against minority attorneys and
witnesses and, at times, in favor of
attorneys belonging to their own racial
or ethnic group. However, our data from
real-world settings, outside the artificial
confines of a laboratory, suggest that
jurors are often unaware of their own
biases. One implication of these findings
is that, if attempting to identify biased
jurors during jury selection, asking
directly about prospective jurors’ biases
can only be effective with some prospective jurors. For others, it appears that
a more effective method of identifying
biases is to use a written supplemental
juror questionnaire that includes indirect
questions to help identify biases.
Another implication of our findings is
that jurors do not always act upon their
biases when forming judgments about
trial attorneys. Instead, it appears that
skilled trial attorneys who are ethnic
minorities can frequently overcome
jurors’ biases against them. Indeed,
when we asked our research participants
open-ended questions about what trial
attorneys can do to improve their presentation style and persuasiveness, jurors
most often told us that being honest,
organized, well prepared, and “sticking to
the facts” mattered most to them. More
anecdotally, this is something that we
have personally seen firsthand through
many years of interviewing real and mock
jurors in literally thousands of cases. It

1. Nagourney, A. (2008). Obama elected
president as racial barrier falls. New York

Times, retrieved from www.nytimes.com/
2008/11/05/us/politics/05elect.html?_r=2&
pagewanted=1.
2. We designed this survey specifically
for this article, giving us a limited time for
data collection. We will continue to collect
data over the course of the coming months to
increase the sample size so that we can verify
the preliminary results reported in this article.
3. Notably, the approximately 10–15
percent of jurors who exhibited the strongest
biases against minority attorneys were most
likely to be in the Louisiana sample. However, each venue included some biased jurors.
4. We did not have a sufficient number
of cases that met our criteria for Hispanic
attorneys.
5. We attribute this, at least in part, to
the very conservative, overwhelmingly Caucasian demographic makeup of the jurisdiction for this particular case.

Figure 7: African-American and non-African-American jurors’ ratings of African-American
attorneys and non-African-American attorneys on organization (n = 1,056)
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Figure 8: African-American and non-African-American jurors’ ratings of African-American
attorneys and non-African-American attorneys on competence (n = 1,056)
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Social Media
Continued from page 1
reported that after eight weeks of trial in a
Florida drug case, a juror admitted to the
judge that he conducted Internet research.
When the judge questioned the other
jurors, he found that eight others did the
same thing. The judge declared a mistrial.2
While there are many other cases
where juror use of the Internet to conduct research has affected the outcome
of trials, it is only within the last few
years that juror use of social media has
also become an issue. For example, in
March 2010, a Georgia court revoked
the bond of a man accused in a shooting death after he sent a friend request
on Facebook to a juror hearing evidence in his trial.3
In the February 2010 political corruption trial of Sam Riddle, Detroit
defendant Riddle used Twitter and Facebook status updates during jury deliberations to voice displeasure with his
counsel, posting on Twitter “When your
fate is in the hand of others, man, that
is not a good feeling.” On Facebook,
Riddle posted “I never understood the
true depth that ineffective counsel could
achieve. The 6th Amendment screams
for justice.” After his first corruption
trial ended in a mistrial, Riddle began
directing thousands of followers and
friends on Facebook and Twitter to
American Riddle, his new online legal
defense fund, hoping to raise $50,000 to
$150,000 to hire a new attorney for his
second corruption trial.4
During a February 2010 criminal trial
in New York, a juror sent a key witness
a Facebook friend request.5 The judge
found that the juror’s communication
was “unquestionably a serious breach
of her obligations as a juror and a clear
violation of the court’s instructions,”
and ultimately overturned the conviction
on other grounds.
In 2009, an Arkansas judge found
that a juror’s tweets, including one
that read “I just gave away TWELVE
MILLION DOLLARS of somebody
else’s money,” did not require a mistrial.
Defense counsel subsequently filed
an appeal, claiming that the Twitter posts displayed that the juror was
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“predisposed toward giving a verdict
that would impress his audience.”6
Defense lawyers in the 2009 federal
corruption trial of former Pennsylvania
state senator Vincent J. Fumo unsuccessfully demanded before the verdict that the
judge declare a mistrial because a juror
posted updates on the case on Twitter
and Facebook. The juror had even told
his readers that a “big announcement”
was coming on Monday.

Counsel should conduct their
own Internet research to
learn what information exists
online about the trial.

In 2008, an English juror was uncertain which way to vote on a jury in a
child abduction/sex abuse case. She
posted details about the case and then
held a Facebook poll to help determine
her vote. She was dismissed.7
Jury Instruction Changes
The use of social media has become so
ubiquitous that courts have been forced
to take notice. Earlier this year, Administrative Judge Marcella A. Holland issued
an order banning “the use of any device
to transmit information on Twitter,
Facebook, LinkedIn or any other current
or future form of social networking from
any of the courthouses within the Circuit
Court for Baltimore City.”8
Judge Holland’s decision was made in
response to the trial of former Baltimore
mayor Sheila Dixon, the first Baltimore
case covered en masse on social media
sites by journalists, who posted regular
tweets from courthouse hallways and
courtrooms. Five jurors became Facebook
friends during the trial, and some posted
public messages about the trial, leading
Dixon’s attorneys to call for a new trial.
Recognizing the increase in social
media site usage, on January 28, 2010,
the Judicial Conference of the United
States’ Committee on Court Administration and Case Management issued
model jury instructions “to help deter

jurors from using electronic technologies
to research or communicate about cases
on which they serve.”9
The model instructions, sent to all
U.S. district court judges, were drafted
to more explicitly address the increasing incidence of juror use of electronic
devices to conduct research on the Internet or communicate with others about
cases. The instruction states, in part,
I know that many of you use cell
phones, Blackberries, the internet and
other tools of technology. You also
must not talk to anyone about this
case or use these tools to communicate
electronically with anyone about the
case. This includes your family and
friends. You may not communicate
with anyone about the case on your
cell phone, through e-mail, Blackberry, iPhone, text messaging, or on
Twitter, through any blog or website,
through any internet chat room, or
by way of any other social networking websites, including Facebook,
MySpace, LinkedIn, and YouTube.10

While there are no nationwide uniform
instructions for state courts, , some
courts, including the Florida Supreme
Court, have released a similar set of recommended jury instructions to address
the growing trend of jurorss use of the
the Internet and accessing social media
while on jury duty. 11
Potential Solutions to a Growing Problem
The evidence jurors are permitted
to consider typically consists of the
testimony of witnesses, documents, and
other items received into the record as
exhibits. However, jurors’ use of the
Internet and social media to conduct
research is only likely to increase. And,
many believe that the sanctity of the
jury system and the right to a fair trial
will continue to be affected by jurors’ use
of technology.
Some jurisdictions attempted to
address this problem by banning the use
of all cell phones and computers from the
courtroom. Many are considering adopting the more explicit jury instructions
referenced earlier in this article. However,
while rules banning devices in courtrooms
and the newly proposed jury instructions
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may prevent jurors from researching
or communicating via the Internet on
electronic devices while in the courthouse,
some believe the new instructions will
do little to prevent jurors from doing so
outside the courthouse.
Unfortunately, trial counsel should
assume that, despite judges’ instructions,
jurors will engage in online research and
communication regarding their trials.
Therefore, in the absence of jury sequestration or a court-entered gag order,
counsel should consider taking some
basic steps to lessen the likelihood of a
trial’s derailment resulting from jurors’
use of the Internet.
• During voir dire, counsel should
inquire as to jurors’ usage of the
Internet generally, and social
media specifically. Inquire as to
what websites jurors frequent, how
often they access those websites,
and if they post to those websites.
Also ask whether the jurors blog.
• Counsel should request that in the
initial instructions to the jury, the
judge expressly prohibit research
and communications on the Internet at any time during the trial.
The instructions should explicitly
reference and prohibit the use of
social media, including Facebook,
Twitter, and MySpace.
• Counsel can also request that the
judge remind jurors of the penalties

•

•

•

•

for conducting outside research and
require jurors to sign declarations
stating that they will not research
the case details on the Internet.
During a trial, counsel should regularly check social media websites to
confirm whether jurors are posting
or blogging regarding the trial.
Counsel should take the preemptive step of conducting their own
Internet research to learn what
information exists online about the
trial, including any information
regarding the litigants, witnesses,
and lawyers.
Counsel should review their case and
consider what questions might arise
during the trial that could prompt a
juror to look elsewhere for answers.
Counsel should take these questions
into consideration when putting
together the case presentation.
Where juror misconduct seems
apparent, counsel should strongly
consider a post verdict motion for
voir dire of a juror to determine
whether juror misconduct has in
fact occurred. n

Denise Zamore is with Axinn, Veltrop &
Harrkrider LLP in Hartford, Connecticut.
She can be reached at dvz@avhlaw.com.
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The Effects of Race and Gender
of Attorneys on Trial Outcomes
BY ALEXIS A. ROBINSON
Alexis A. Robinson is working on her Ph.D. in Experimental Forensic Psychology with a concentration
in statistics at John Jay College of Criminal Justice in New York, New York. Her research interests
focus on jury decision-making and the manifestations of biases against racial, gender, and sexual
minorities in the courtroom. She is training for a career in litigation consulting yet thoroughly enjoys
the research process.
(GLWRU·V1RWH7KH-XU\([SHUWRIWHQEULQJV\RXWKHPRVWUHFHQWUHVHDUFKÀQGLQJVZLWKDSSOLFDELOLW\
to litigation advocacy. This time we are bringing you research in process. The relationship between
attorney race and attorney gender and juror decision-making is one we don’t talk aloud about – very
often anyway. And we should. New research-in-process looks at the literature and questions how
jurors make decisions and how they weigh the race and gender of the attorneys for either side in that
decision-making process. Read through the literature summary that follows and then weigh in with
your own observations and perspectives. This is research designed for practice.
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The Issue of Attorney Race and Gender
Regardless of color or creed, it is every citizen’s right to receive due process as proscribed by the
6th Amendment. Unfortunately, the trial process is not immune to race related biases that disparately
disadvantage minority members of our society1.
In criminal cases, the effects of jurors’ biases about the defendant’s race can be diluted by making
racial bias salient2. However, jurors’ racial biases about other trial participants (i.e., defense attorney)
may be left unaddressed. Defendants who are represented by either a Black3 or female4 attorney may
be at risk for being convicted more often than defendants who employ a White male attorney. This
risk of conviction may be especially prominent when the attorney is a “double minority,” for example,
a Black female5. Surprisingly, no previous research has compared the differences in trial outcomes
between defendants who have White male attorneys to the outcomes to the defendants who have Black
female attorneys. With all other factors being equal, clients of female attorneys and female attorneys of
color may be at a distinct disadvantage with White and/or male jurors before any evidence is actually
presented.

&KDUDFWHULVWLFVVXFKDVUDFHJHQGHUDQGVH[XDORULHQWDWLRQRIWKHDWWRUQH\FDQLQÁXHQFHWKH
MXURU·V GHFLVLRQPDNLQJ SURFHVV DV ZHOO DV WKHLU HPRWLRQV RU IHHOLQJV WKURXJK ZKLFK WKH\ ÀOWHU WKH
message6. In the courtroom, defense attorneys are the source of defendants’ messages and the jurors
are that attorney’s target. During the trial, defense attorneys typically use persuasion strategies that
focus on the evidence but that also account for the defendant’s characteristics. Unfortunately, the
attorney’s gender7, and race8FDQLQÁXHQFHMXURUV·GHFLVLRQVUHJDUGLQJWKHGHIHQGDQW·VIDWHEXWLVUDUHO\
addressed.
Research on minority-group attorneys
Mock jury research has uncovered inconsistent evidence of attorney race- and attorney gender-
related disadvantages9. The evidence supporting these effects is limited10 and arguably, outdated11.
Thirty years ago, mock juror research using a high school sample uncovered that Black male defense
attorneys’ clients receive guilty verdicts more frequently than the clients of White male defense
attorneys127KHXWLOLW\RIWKLVGDWDLVGLVSXWDEOHIRUWZRUHDVRQVÀUVWDVZHDOONQRZDVDPSOHRIth
graders is not representative of the jury pool. Second, in the thirty years since the publication of these
ÀQGLQJVPLQRULW\JURXSDWWRUQH\VKDYHDFKLHYHGVRPHVXFFHVVLQUHYHUVLQJV\VWHPDWLFGLVFULPLQDWLRQ
in the workplace, and marked progress in increasing the presence of female attorneys and judges13.
This data is interesting, but we still are no closer to determining what happens in the courtroom when
jurors encounter a Black and/or female attorney.
Male Jurors’ Verdicts
Increase in Likelihood of Acquittal as a Function of Defense Attorney Gender and Presentation Style14
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Female Jurors’ Verdicts
Increase in Likelihood of Acquittal as a Function of Defense Attorney Gender and Presentation Style15

As mentioned above, very little research has examined verdict outcomes as a function of
attorney race. However, the robust body of persuasion literature may allow us to draw inferences
about how White juror biases may affect Black attorneys and their clients. Defense attorneys are their
clients’ advocates;; and, as advocates, they attempt to persuade jurors to evaluate the evidence in a
way that favors the defendant. Individuals are more critical of information from stigmatized sources
than information from non-stigmatized sources16. For example, the strength of the argument was more
likely to be factored into listeners’ decisions when the source of the message was Black than when
the source of the message was White17. Following, in a case where the evidence favors neither the
defense nor the prosecution, a White male defense attorney (as a non-stigmatized source) should be
more successful at persuading the jurors of his client’s innocence than would a stigmatized source
such as a Black male, a White female, or a Black female. More simply, when the attorneys’ cases are
evenly matched, the White male attorney is more likely to win than the Black and/or female attorney.
Arguably, if stigmatized attorneys can devise strategies or techniques to eliminate the advantage that
White male attorneys have, then the justice system may be that much closer to insuring the protection
of defendants’ 6th Amendment right. Given the success of racial bias salience in the reduction of White
jurors’ biases against Black defendants, we believe it is appropriate to extend tests of the bias salience
effect to jurors’ perceptions of Black attorneys and White attorneys.
The same biases that disadvantage women and Blacks, may have a unique effect on women
18
of color . As “double minorities,” Black women experience discrimination that corresponds to both
their race and their gender. The “double minority” empirical research is beginning to surface in other
disciplines but there is still a need for research that investigates the factors that affect Black women or
Latinas as legal professionals19. Racially relevant legal factors such as perceived credibility, perceived
FRPSHWHQFHDQGDWWUDFWLYHQHVVLQÁXHQFHMXURUVDQGPDQLIHVWGLIIHUHQWO\IRUIHPDOHDWWRUQH\VWKDQIRU
male attorneys20.
At this point, the lack of research suggests that law and social science researchers are unaware
RIWKHFOLPDWHWKDW%ODFNDQGRUIHPDOHDWWRUQH\VIDFHLQWKHFRXUWURRP,WLVGLIÀFXOWWRRIIHUUHPHGLHV
to counter biases when researchers and practitioners are unaware of the current landscape of jurors’
biases against attorneys. The New York State Judicial Committee on Women in the Courts (2002)
surveyed many court administrators, attorneys, and judges to evaluate progress for women in the 15
years between 1986 and 2001. Information about women in the courts indicates that female attorneys
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have experienced progress but what the information fails to tell us is whether the progress for White
women has improved more or less than progress for Black women21.
Fortunately, recent experimental research aimed at reducing the manifestations of White
juror bias against Black defendants has met with reasonable success22. Researchers have achieved this
success by manipulating the salience of jurors’ potentially racist attitudes23. Sommers (2006) made racial
bias salient to mock jurors by asking them open-ended questions about their ability to judge a Black
defendant fairly. White mock jurors who were prompted to consider their own racial biases were less
likely to convict a Black defendant than were White jurors not exposed to racially relevant questions24.
Bucolo and Cohn (2010) also observed an increased likelihood for jurors to acquit Black defendants
when the defense attorney referenced the inter-racial nature of the crime (i.e., Black defendant/White
victim) in their opening and closing statements than when attorneys did not mention the inter-racial
element of the crime. Further research in the effects of bias salience can help defense attorneys to
SUHYHQWWKHSHUVLVWHQWLQÁXHQFHRIGHIHQGDQWFKDUDFWHULVWLFVVXFKDVUDFHRQ:KLWHMXURUV·GHFLVLRQ
making process.
Research about the attorney prototype
In addition to defendant characteristics, defense attorney characteristics and demographics
PD\DOVRLQÁXHQFHMXURUV·YHUGLFWV25. Cohen and Peterson (1981) uncovered no effects of attorney gender
on mock juror decisions. However, in other mock juror research, defendants with male attorneys had
more positive trial outcomes than did defendants with female attorneys26. The most effective methods
of attorney-related bias reduction require that the attorneys adapt presentation styles that conform to
commonly held gender roles. For example, Hahn and Clayton, (1996) reported a three-way interaction
between attorney gender, speech style, and juror gender. Male jurors acquitted defendants with
aggressive male attorneys more often than they acquitted defendants with passive male or female
DWWRUQH\V $ PRUH VSHFLÀF PDQLIHVWDWLRQ RI JHQGHU UROH VWHUHRW\SHV VXUIDFHG ZLWK IHPDOH MXURUV
Defendants with aggressive female attorneys were more likely to be convicted than were defendants
with passive female attorneys. In contrast, male attorneys with an aggressive style were more successful
than were male attorneys with a passive speech style27. This research demonstrates one example of
how jurors’ attitudes toward a defense attorney’s characteristics have adversely affected defendants in
mock trials.
Stereotypes about women’s gender roles and demeanor can affect the way that jurors perceive,
and ultimately, judge female attorneys and their clients28. Mock jurors indicated their disdain for the
aggressive female attorneys by convicting their client more frequently than the assertive or passive
female attorneys. Additionally, jurors were more receptive to the aggressive behavior when the
attorney was male than when the attorney was female. Researchers believe that jurors’ punishment
of women attorneys and their clients is the result of the jurors’ belief that aggressive behavior is
counterstereotypical for women. It is also possible that jurors believe that females (regardless of
presentation style) do not represent the juror’s prototype of an attorney. In an experimental setting,
when researchers withheld information about the attorney’s gender, mock jurors were more likely
to assume that the attorney was male than female29. This illustrates that jurors may not consider that
women possess the qualities that are prototypical of an attorney. There are no experimental data that
FRQÀUP WKDW :KLWH LV WKH GHIDXOW HWKQLFLW\ IRU LQGLYLGXDOV· DWWRUQH\ SURWRW\SH +RZHYHU ZLWK WKH
White male dominated landscape illustrated by labor statistics30, it would be logical to assume that
White is the default race of the prototypical attorney.
When the two worlds collide…Black males are the most disadvantaged
The most prominent research on the intersection of racial and ethnic discrimination originates
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from two distinct theories: Subordinate Male Target Hypothesis (SMTH)31 and the Double Jeopardy
Hypothesis (DJH)32. Subordinate Male Target Hypothesis suggests that Black men are more likely to
be the targets of discrimination from White men than are Black women33. Sidanius and colleagues
contend that statistics from the criminal justice system and statistics related to academic achievement
demonstrate strong support for Subordinate Male Target Hypothesis. For example, Black men experience
incarceration at a rate higher than women or White men do and they experience poorer academic
outcomes than Black women34. In these situations, Black men, as members of a single subordinate
group, suffer more than Black women who are members of two distinct subordinate groups. SMTH
argues against the premise that Black women, as double minorities, suffer more than Black men suffer.
Instead, proponents of the SMTH believe that systematic discrimination disparately disadvantages
Black men.
Unfortunately, much of the empirical research on SMTH has been restricted to paradigms that
compare disparities in treatment or status between Black and White men to the disparities in treatment
or status between Black and White women35. We can describe what happens with Blacks versus Whites
and describe what happens with males versus females. However, by not analyzing the differences in
privilege between the four combinations of race and gender, researchers cannot, with certainty, advise
RQZKDWUDFHDQGJHQGHUFRPELQDWLRQZLOOH[SHULHQFHWKHPRVWGLIÀFXOW\ZKHQWU\LQJWRSHUVXDGHWKH
jury. Additional research should take care to clarify the types of conditions under which SMTH can
predict that Black females will have better overall outcomes than Black males.

When the two worlds collide…Black women are the most disadvantaged
Much of the research that investigates the position of Black females in relation to Black men originated
from the Double Jeopardy Hypothesis (DJH). DJH theorizes that Black women (or any person who
belongs to more than one minority group) experience negative outcomes more frequently than both
White women and Black men36. As a “double minority,” Black women may experience either, a unique
HIIHFWRIELDVWKDWLVVSHFLÀFWRWKHLUUDFHJHQGHULGHQWLW\RUDQDGGLWLYHHIIHFWZKHQJHQGHUUHODWHG
bias mix with race related bias37. An important concept within DJH is that the bias that women of color
H[SHULHQFH PD\ RQO\ RFFXU XQGHU VSHFLÀF FLUFXPVWDQFHV %ODFN ZRPHQ PD\ QRW DOZD\V H[SHULHQFH
negative outcomes more frequently than Black men. Each individual’s experience of privilege may be
FRQWLQJHQWXSRQWKHVRFLDOLQÁXHQFHVWKDWDUHUHOHYDQWWRWKHLQWHUVHFWLRQRIUDFHDQGJHQGHULQWKDW
VSHFLÀFVLWXDWLRQ38.
Mock jurors’ responses to Black male attorneys and White and Black female attorneys can
inform legal researchers on which strategy will be most effective in eliminating jurors’ race- and/or
gender- related biases. By suggesting a compound effect, the Double Jeopardy Hypothesis is in direct
opposition to the Subordinate Male Target Hypothesis. Both theories suggest that White men are more
likely to experience positive outcomes than are White women, Black men, or Black women. However,
the point of contention relates to the question, “Which individual is more likely to end up on the bottom
rung of the social ladder?” DJH suggests that Black women are at the bottom, while SMTH suggests, it
is the Black man who is on the bottom rung. Understanding which hypothesis, DJH or SMTH, is most
likely to prevail in the courtroom can allow attorneys develop strategies to prevent their client from
experiencing negative outcomes simply because they hired or were appointed a Black and/or female
attorney. In the proposed study, we will investigate the additive effect as outlined by DJH to evaluate
KRZPHPEHUVKLSWRWZRVWLJPDWL]HGJURXSVPD\LQÁXHQFH:KLWHPDOHV·ELDVHVDJDLQVW%ODFNIHPDOH
attorneys.
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Subordinate-Male Target Hypothesis (SMTH)

Double Jeopardy Hypothesis (DJH)

General Plan of Work
We have recently submitted a grant to the National Science Foundation that plans to evaluate
which theoretical framework, either SMTH or DJH, is most appropriate for describing the experiences
of minority-group attorneys. To accomplish this, a 4-way comparison will be made between Black
PDOHV :KLWH PDOHV %ODFN IHPDOHV DQG :KLWH IHPDOH DWWRUQH\V 6SHFLÀFDOO\ ZH ZLOO DVVHVV KRZ
differences in trial outcomes (e.g., verdict, attorney persuasiveness, and ratings of competence) vary
as a function of attorney race and/or gender. Bias-reduction strategies will be implemented to attempt
to eliminate any disparities resulting from the racial and gender groups. Bias salience techniques that
were successful in reducing White juror bias against Black defendants should reduce White juror bias
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© American Society of Trial Consultants 2011

6

T H E

J U R Y

E X P E R T

against minority-group attorneys and, subsequently, their clients. Minority-group attorneys, including
“double minorities,” who represent criminal defendants, may be able to eliminate biases that are
inherent to the process of persuasion by making the mock jurors aware of their potential biases. In
the proposed research, we will adapt these simple bias salience techniques to eliminate yet another
H[WUDOHJDOLQÁXHQFHRQMXURUV·GHFLVLRQV

6WXG\ZLOOWHVWWZRFRPSHWLQJK\SRWKHVHV607+DQG'-+&RQVLVWHQWZLWKÀUVWK\SRWKHVLV
607+ RXWFRPHV IRU %ODFN PDOH DWWRUQH\V DQG WKHLU FOLHQWV ZLOO EH VLJQLÀFDQWO\ OHVV IDYRUDEOH WKDQ
outcomes for White male attorneys and their clients. Alternatively, consistent with the second
hypothesis, DJH, outcomes for female attorneys and their clients should not differ as a function of the
DWWRUQH\V·UDFHVXFKWKDW%ODFNIHPDOHDWWRUQH\VVKRXOGKDYHVLJQLÀFDQWO\PRUHQHJDWLYHRXWFRPHV
than Black males, White females, and White males.
Study 2 will replicate the Study 1 results and evaluate methods for reducing bias against
minority-group attorneys. Participants will either be asked to consider their own gender, race, or a
combination of these biases so that we can evaluate if the compound effect that is suggested by DJH
can be eliminated for Black women by priming participants with both, racial, and gender bias salience.
SMTH suggests that the Black males are punished because they are perceived as being members of the
subordinate male group that is competing for resources. According to logic, it is the Black male’s race,
as well as his gender, that causes unfavorable treatment from White males. If Study 1 reveals that the
SMTH is the most appropriate framework for attorney-related biases, then bias against the Black male
attorney may not be eliminated unless mock jurors are primed with both racial and gender salience.
*
*
*

$VSDUWRIWKHSUHSDUDWLRQIRUWKLVSURMHFWZHZRXOGOLNHIHHGEDFNIURPWKRVHLQWKHÀHOG²
what do you see in your day-to-day work in the courtroom, in mock trials, in deposition or preparation
for trial?
For all of the following questions, please feel free to compare and contrast the differences
between civil versus criminal trials and plaintiffs’ versus defense’s attorneys.
+RZ GR FRQVXOWDQWV DGYLVH WKHLU %ODFN DQGRU IHPDOH FOLHQWV LQ WHUPV RI VW\OH WRQH
approach?
'RFRQVXOWDQWVIHHOWKDWWKHLUFOLHQWVDUHXQFRPIRUWDEOHZLWKXVLQJD%ODFNDQGRUIHPDOH
attorney lead? What about their use of non-lead Black and/or female attorneys?
'RFOLHQWVDGDSWWKHLUXVHRI%ODFNDQGRUIHPDOHDWWRUQH\VWRWKHWRSLFRIWKHFDVHRUWRWKH
demographics of jurors in the trial setting (i.e., Black female lead in Atlanta or Black male
attorney in Title VII race employment discrimination)?
&DQ\RXWHOOXVDERXWDQ\PHPRUDEOHH[SHULHQFHZKHQWKHFOLHQWXVHGD%ODFNDQGRUIHPDOH
attorney or consultant? Or, conversely, can you tell us about any memorable experiences
when the client refused to use a Black and/or female attorney or consultant?
'R\RXIHHOWKDWFOLHQWVDUHDVVXPLQJWKDW%ODFNDQGRUIHPDOHDWWRUQH\VDUHOHVVVXFFHVVIXO
or are there certain styles that clients encourage their Black and/or female attorneys to use?
Don’t miss the four responses to this piece after the references!!
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We asked for responses to this article from two trial consultants, one
trial lawyer and one academic specializing in research on race and
racism. On the following pages, we have their responses.
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Attorneys in Context
by Kathy Kellermann, Ph.D.
Kathy Kellermann, Ph.D. is President of ComCon Kathy Kellermann Communication Consulting, a
WULDODQGMXU\FRQVXOWLQJÀUPEDVHGLQ/RV$QJHOHV&DOLIRUQLD&RP&RQZRUNVRQFLYLODQGFULPLQDO
cases in both federal and state courts, and supports the free Online Jury Research Update blawg.
I work primarily with White male attorneys, not because I choose White and male attorneys
over minority and female attorneys, but because the legal profession generally, and trial attorneys
VSHFLÀFDOO\ DUH SUHGRPLQDQWO\ PDOH DQG RYHUZKHOPLQJO\ :KLWH 7KH $PHULFDQ %DU $VVRFLDWLRQ
reports that only 31% of attorneys are female and fewer than 10% of attorneys are minorities, with
African Americans at 3.9%, Hispanics at 3.3%, and Asian Americans at less than 1% (Chambliss, 2004;;
Commission on Women in the Profession, 2011). Further, the rate of entry into the legal profession for
African Americans has slowed, and Asians are now the fastest growing minority in the legal profession
(Chambliss, 2004).
Over a period of 18 years, I have worked with a number of female attorneys, although they
only rarely have been the lead attorney on a case. I have worked with three African American attorneys
(one female), a few Hispanic attorneys (all male), and one Asian American attorney (a female). In
my experience, an attorney’s gender has been a much larger part of the dynamics of the courtroom
landscape than an attorney’s race, and my encounters with the dynamic of female and minority
attorneys has been especially rare.
Have female and/or minority attorneys been disadvantaged by jurors? At times, I suspect so
by prospective jurors, although hopefully less so by jurors seated on the jury. In a murder case in which
,ZRUNHGZHH[HUFLVHGDSHUHPSWRU\RIDMXURUZKRZDVDQROGHUÀUVWJHQHUDWLRQ(DVWHUQ(XURSHDQ
immigrant. The female African American attorney felt this juror was biased against her;; I felt this juror
GLVOLNHG FULPLQDO GHIHQGDQWV JHQHUDOO\ DQG \RXQJHU GHIHQGDQWV VXFK DV RXUV VSHFLÀFDOO\ WKLV MXURU
offered not very complimentary comments about defense attorneys when asked her feelings about
them, and seemed offended by the charge of murder. Was it bias due to the attorney’s race or gender?
I do not know. Was it bias because this was a murder case? I do not know. Was it bias because the
defendants could be categorized as “these young people today”? I do not know. Was it bias at all? I do
not know. I do know we had agreement that this juror would be hard for us to persuade.

,EHOLHYHWKDWWKHHIIHFWVRIDWWRUQH\UDFHDQGJHQGHURQYHUGLFWVDUHGLIÀFXOWWRSLQSRLQWEHFDXVH
they are attenuated, accentuated and obviated by other characteristics of the defense attorney(s),
opposing attorney(s), defendant(s), witnesses, judges, seated jurors, evidence, and nature of the case.
I believe the effects of attorney race and gender occur in complicated, higher-order interactions involving
shifting patterns of effects for different combinations of cases, evidence strength and characteristics
of jurors, opposing attorneys, defendants, witnesses and judges. It is my belief that some of the
LQFRQVLVWHQF\LQWKHUHVHDUFKÀQGLQJVUHODWHGWRXQGHUVWDQGLQJWKHHIIHFWVRIDWWRUQH\UDFHDQGJHQGHU
on verdicts is because of this complicated interplay of cases, evidence, jurors, witnesses, defendants,
judges and attorneys that most often is addressed only partially in any given research project (for
XQGHUVWDQGDEOHUHDVRQVRIWKHGLIÀFXOW\LQDGGUHVVLQJWKLVLQWHUSOD\ 
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The Importance of the Case
Studies of attorney gender and race are undertaken within contexts of particular cases, yet,
FXULRXVO\WKHVHFDVHVUDUHO\UHFHLYHDWWHQWLRQZKHQLQFRQVLVWHQFLHVLQUHVHDUFKÀQGLQJVDUHHQFRXQWHUHG
In my experience, sexual assault cases are noticeably different from, for example, robbery or
white collar crime cases, and attorney gender has been reported to have different effects for at least some
of these different case types. Hahn and Clayton (1996) found that male attorneys are more successful at
obtaining an acquittal for their clients than female attorneys in an assault and robbery case, while other
researchers report the reverse result for rape cases: When a defendant in a rape case is represented
by a female attorney as compared to a male attorney, the rate of acquittal increases from 50% to 70%
(Villemur & Hyde, 1983;; Yanchar, 1982/1983). Does my experience accord with this research? Yes, for
certain rape cases (though perhaps not at quite those rates of acquittal). In my experience, rape cases
prime jurors to consider the issue of gender, and activate biases related to gender and gender-based
conduct, not only of attorneys, but also of defendants, complainants, witnesses and judges.
I believe that the nature of a case affects the likelihood of the gender and/or race of an attorney
WRLQÁXHQFHYHUGLFWVDQGXQGHUVWDQGLQJWKHFRPSOH[LQWHUDFWLRQVEHWZHHQDWWRUQH\JHQGHUDQGUDFH
other attorney characteristics, opposing attorney characteristics, jurors, defendants, witnesses, judges,
cases and evidence is critical to my work as a jury consultant.
I also believe that attorney race and gender are unlikely to produce consistent direct effects
on jurors’ verdicts within a particular type of case, even where attorney race and/or gender might
RIWHQKDYHLQÁXHQWLDOHIIHFWV HJVH[XDODVVDXOWFDVHV &DVHVGLIIHULQHYLGHQWLDU\VWUHQJWKDWWRUQH\V
have different skill and presentation styles, defendants are differentially sympathetic, jurors differ in
how punitive they are, and the interrelationships of these and other factors can easily overshadow the
importance (or any effect) of attorney race and gender on jurors’ verdicts. These interrelationships also
have the potential to highlight the importance of attorney race and gender on verdicts.
I have more than once been asked the question “Should we have a female attorney on the
trial team?” or “Should a female attorney cross-exam this witness?”, and my answer initially is almost
always “It depends”, and I begin asking questions about the case, judge, defendant, witnesses, opposing
attorney, evidence and the like. Once I have some idea of these other matters, I formulate a response
ZKLFK,ÀQGLPSRVVLEOHZLWKRXWWKHODUJHUFRQWH[WDQGRIWHQGLIÀFXOWHYHQZLWKWKDWFRQWH[WEHFDXVHRI
the complexity of the situation, the lack of solid research examining these complexities, and the need to
provide one simple and direct answer to the question.
The Importance of Other Attorney Characteristics
Attorneys differ in presentation style (e.g., assertiveness, passion, etc.), physical attractiveness, speech
style, and a host of characteristics in addition to those of race and gender, and these other attorney
FKDUDFWHULVWLFVFDQLQWHUDFWZLWKDQGLQÁXHQFHYHUGLFWVDXJPHQWLQJRUGLPLQLVKLQJWKHLPSRUWDQFHRI
attorney race and gender on verdicts in complex ways.
For example, in one study, when a male and female prosecutor both used a dominant
communication style, the male prosecutor received more guilty verdicts from male jurors than the
female prosecutor, although female jurors returned the same number of guilty verdicts regardless of
the prosecutor’s gender (Pfeifer, 1988). Similarly, male attorneys were more successful at obtaining
an acquittal for their clients than female attorneys, particularly when presenting their case to male
jurors using an aggressive presentation style;; by contrast, female attorneys were most successful when
presenting their case to female jurors regardless of presentation style (Hahn & Clayton, 1996).
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These patterns of inter-relationship between attorney gender, attorney presentation style and
juror gender also are affected by other factors. For example:
The effects of attorney gender and presentation style on verdicts are not consistent across
studies, cases, and attorneys of varying levels of physical attractiveness. Sigal (1985) reports that
DJJUHVVLYHDQGDVVHUWLYHDWWRUQH\SUHVHQWDWLRQVW\OHVUHVXOWHGLQVLJQLÀFDQWO\PRUHQRWJXLOW\YHUGLFWV
than did a passive communication style for both male and female defense attorneys. Trafalis (1985)
UHSRUWVWKDWZKLOHIHPDOHMXURUVZHUHPRUHRSHQWRLQÁXHQFHE\DIHPDOHDWWRUQH\UHJDUGOHVVRIKHU
DWWUDFWLYHQHVV PDOH MXURUV ZHUH LQÁXHQFHG PRUH E\ D IHPDOH DWWRUQH\·V DWWUDFWLYHQHVV DQG GLG QRW
respond favorably to a high power style used by an unattractive female attorney.
The effects of attorney gender on verdicts also are affected by characteristics of the opposing
attorney. Taylor (2006) looked at two types of medical malpractice cases (mastectomy, orchiectomy),
the defense attorney’s gender, the plaintiff attorney’s gender, and the plaintiff attorney’s attractiveness,
reporting that attorney characteristics did relate at times to verdicts and awards, but most often in
complex and higher order interactions, and not always as expected.
Jurors also do not use identical criteria to evaluate opposing attorneys, and frequently
perceive identical behaviors of opposing attorneys in contrary ways. Trahan (2010) analyzed post-
trial interviews of 916 capital jurors for how they perceived prosecution and defense attorneys. Eight
themes emerged in jurors’ comments about defense attorneys: theatrics, personal characteristics,
aggressiveness, competence, defendant testimony, defense arguments, forfeiting guilt, and relationship
with the defendant. Jurors’ comments about prosecutors included theatrics, personal characteristics,
aggressiveness and competence, but also presentation style. Importantly, in several of the common
themes, prosecutors garnered praise and defense attorneys were chastised for exhibiting the exact
same type of behavior.

7KHVHFRPSOH[LWLHVDUHZK\,EHOLHYHLWLVLPPHQVHO\GLIÀFXOWDQG\HWFULWLFDOO\LPSRUWDQWWR
study simultaneously the effect of attorney race and gender within a context permitting complicated,
higher order interactions of other attorney characteristics, cases, evidence, opposing attorneys, jurors,
defendants, witnesses and judges.
The Importance of the Defendant
Over the years, as I have talked to attorneys about jurors they prefer and “disprefer” for cases,
I have noticed a tendency for attorneys to use themselves as their point of reference in jury selection,
rather than their client, preferring jurors like themselves and excusing jurors unlike themselves. In my
mock trial and community attitude survey research, I have found that the ability of jurors to adopt (or
not) the perspective of the criminal defendant, civil plaintiff or civil defendant has usually been more
predictive of juror leaning than perceived similarity with the attorney trying the case (though not
always!).
Characteristics of a defendant on trial can overwhelm and/or interact with characteristics
of the defendant’s attorney in juror decision-making. For example, Espinoza (2005) studied jurors’
treatment of Mexican American defendants when they were represented by either a Mexican American
or a European American attorney. Juror bias against the Mexican American defendant occurred only
when the defendant was of a low socio-economic status and the defendant was represented by the
Mexican American attorney. Similarly, juries convict African American defendants more often than
White defendants for many crimes (Poulson, 1990), although the nature of the case can reverse this
tendency: African American defendants are treated less harshly by juries than White defendants when
pleading insanity or accused of crimes jurors typically associate with White defendants (Gordon, 1990;;
Gordon et al., 1988;; Rickman, 1989).
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As with other issues I’ve discussed in this commentary, I want now to “hedge” what I just
wrote by stating that the characteristics of defendants are likely to matter only sometimes, depending
on complex interactions of shifting patterns of effects due to the nature of the case, evidence, jurors,
witnesses, attorneys and judge.
The Importance of the Judge
In jury trials, jurors take their cues from the judge, and judges are not without bias. In post-
trial interviews, hardly ever do I encounter a juror who dislikes the judge or thinks a judge was biased
(even when both parties agree that the judge evidenced biases). Jurors tend to be attentive to a judge’s
nonverbal behavior (Burnett & Badzinski, 2005) and return verdicts in accord with a judge’s leaning in
DFDVHZKLFKUHVHDUFKÀQGVWKH\DUHDEOHWRJOHDQIURPVRPHWKLQJDVPXQGDQHDVKRZDMXGJHUHDGV
standard jury instructions (Blanck et al., 1985;; Hart, 1995).

,QEHQFKWULDOVWKHUDFHRIDMXGJHFDQLQÁXHQFHYHUGLFWV,QDVWXG\RIIHGHUDOUDFLDOKDUDVVPHQW
cases, plaintiffs lost just 54% of the time when the judge handling the case was an African American,
but 81% of the time when the judge was Hispanic, 79% of the time when the judge was White, and
67% of the time when the judge was Asian (Chew & Kelley, 2009). Across 556 federal appellate cases
involving allegations of sexual harassment or sex discrimination, plaintiffs were at least twice as likely
to win if a female judge was on the appellate panel (Peresie, 2005).
A judge’s gender and race, however, do not consistently affect case outcomes. Case type can
matter. In 367 federal race discrimination cases, no differences in decisions occurred based on the
gender of the judicial panels: the plaintiff win rate was similar for all male panels and for panels with
at least one female judge (Peresie, 2005). My hypothesis is that gender was not primed as an issue in the
UDFLDOKDUDVVPHQWFDVHVDQGVRKDGQRLQÁXHQFH7KHHWKQLFLW\RIDMXGJHFDQDOVREHLUUHOHYDQWZKLOH
the ethnicity of a defendant important: Both African American and White judges in Detroit sentenced
violent African American felons more harshly than violent White defendants (Spohn, 2008), although
WKLVÀQGLQJLVDOVRYDULDEOHDFURVVVWXGLHV VHHIRUUHYLHZ&KHZ .HOOH\ 
A judge’s race and gender can have a dramatic effect on the outcomes of jury, bench and
appellate cases, but again it depends on interactions of other characteristics of the trial situation. I
suspect it also depends on other characteristics of the judge.
The Importance of Jurors
Several research studies report that a defendant represented by a minority attorney is found
JXLOW\PRUHRIWHQWKDQZKHQUHSUHVHQWHGE\D:KLWHDWWRUQH\)RUH[DPSOHVWXGLHVÀQGWKDWMXURUV
DUHPRUHOLNHO\WRÀQGDPDOHGHIHQGDQWJXLOW\RIPXUGHUZKHQUHSUHVHQWHGE\DQ$IULFDQ$PHULFDQ
attorney than by a White attorney (Cohen & Peterson, 1981), and a Mexican-American defendant guilty
when the defense attorney was also Mexican-American rather than White (Espinoza & Willis-Esqueda,
 $V,UHDGWKLVUHVHDUFKP\ÀUVWTXHVWLRQXVXDOO\LV:KLFKMXURUVDUHPRUHOLNHO\WREDVHWKHLU
verdicts on attorney race and gender, and which are not? Which jurors will be biased against a minority
attorney and which in favor? I cannot often change the reality of the complexity of circumstances I face
in the courtroom, but I constantly seek ways to contend with that reality.
When issues of race and gender are activated, I believe studying the jurors and the attorneys
simultaneously is often helpful, and sometimes critical.
Boliver (1999) examined the interrelationship between attorney race (African American or
White), juror race (African American or White) and juror authoritarianism (obedience to authority
versus a willingness to question authority) in a case where the “race card” was played. Participants
read materials about an alleged child abuse/neglect case and then viewed a videotape of the closing
arguments of the defense and prosecuting attorney. The verdicts of authoritarian White jurors were
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PRVW LQÁXHQFHG E\ :KLWH DWWRUQH\V 7KH YHUGLFWV RI DXWKRULWDULDQ $IULFDQ$PHULFDQ MXURUV ZHUH
PRVWLQÁXHQFHGE\$IULFDQ$PHULFDQDWWRUQH\V1RQDXWKRULWDULDQMXURUVRIERWKUDFHVZHUHHTXDOO\
persuaded by White and African-American attorneys. Said differently, for authoritarian jurors only, an
“in-group bias” existed where attorneys of the same race as individual jurors were most persuasive.
I believe that jurors, as one of two potential decision makers in a trial, need always to be
considered when questions of the impact of attorney race and gender on verdicts are raised, even
though this consideration may not ultimately matter. As with everything else, the courtroom situation is
complex and juror characteristics may be irrelevant on certain occasions, and augmented or diminished
on others in complex ways.
The Importance of the Evidence
One of the most enduring takeaways for me from mock trial research and post-verdict interviews
of jurors is that jurors follow the evidence. While interest is high in biases related to race and gender
of attorneys, defendants, jurors, judges and witnesses, if the evidence is strong, jurors overwhelmingly
follow the evidence regardless of these “extralegal” factors.
Social science research differs from what is experienced in actual trials in ways that I believe lead
to extralegal factors such as race and gender being highlighted in research results, and overshadowed
by evidence in trials.
In many studies, jurors read case materials, rather than see presentations of the case. The case
materials are summaries of evidence that often minimize evidentiary issues. The written case materials
often are presented without visual material and respondents have only a sense of “paper people” for
the defendants, attorneys and witnesses. If a visual sense of key individuals is provided, it is often
via photographs rather than video. If visual presentations are used, they usually are videotaped for
UHDVRQV RI H[SHULPHQWDO FRQWURO WKDW XQIRUWXQDWHO\ VRPHWLPHV VDFULÀFH WKH JHQHUDOL]DELOLW\ RI WKH
results to the complexity of actual courtroom situations. Live presentations are extremely rare and
typically restricted to mock trial research conducted by jury consultants for paying clients (because
WKHFRVWVDUHVLJQLÀFDQW DQGWKLVUHVHDUFKLVPRUHRIWHQFRQGXFWHGDVFDVHVWXG\UHVHDUFKWKDWPDNHV
H[DPLQDWLRQDQGLGHQWLÀFDWLRQRIFRPSOLFDWHGKLJKHURUGHUDQGVKLIWLQJSDWWHUQVRIHIIHFWVRIDWWRUQH\
UDFHDQGJHQGHURQYHUGLFWVGLIÀFXOWWRGR,EHOLHYHWKDWH[WUDOHJDOIDFWRUVLQFOXGLQJWKRVHRIDWWRUQH\
race and gender, increase in importance against impoverished information environments in which
evidence is not accentuated and participants are asked to make verdict decisions.

6WXGLHVRIDFWXDOWULDOVZKHUHHYLGHQFHLVDOPRVWDOZD\VDFFHQWXDWHGÀQGWKDWMXURUV·GHFLVLRQV
are dominated by evidentiary issues rather than these extralegal factors (Visher, 1987). The results of
these studies consistently show that the most powerful determinant of jurors’ verdicts is the strength
of the evidence, and the side that presents the strongest case generally prevails (Feigenson, 2000;;
Overland, 2008). Data from actual trials show that jurors are considerably less responsive to extralegal
characteristics of victims and defendants than they are to the evidence (Visher, 1987). Jurors’ personal
characteristics, including their race, gender and socioeconomic status, “have relatively little, if anything,
to do with their verdicts in most trials” (Overland, 2008, p. 11), typically accounting for 1% to 2% of
WKHYDULDQFHLQMXURUV·YHUGLFWVLIWKH\LQÁXHQFHWKRVHYHUGLFWVDWDOODQGWKHSDWWHUQRILQÁXHQFHRI
these extralegal factors shifts based on the case, evidence, defendant(s), judge, opposing attorney and a
host of other factors. I have reviewed a number of these studies in my blawg, the Online Jury Research
Update, and I refer the interested reader to the following issues of the OJRU: January 2011 Issue 2, March
2007 Issue 2 May 2008 Issue 1
The point I want to make is this: Cases involving weak evidence, or closely contested cases
wherein the presented evidence cannot resolve the dispute, require jurors to insert themselves into the
FDVHWRÀQGDZD\WRUHVROYHWKHGLVSXWH%HFDXVHVRFLDOVFLHQFHUHVHDUFKW\SLFDOO\FKRRVHVFDVHVZKHUH
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jurors are close to equally split in their verdict leanings prior to doing the research, and the research
procedures deemphasize evidentiary disputes, I wonder about the extent to which attorney race and
JHQGHUZLOOLQÁXHQFHYHUGLFWVLQDFWXDOWULDOVDVFRPSDUHGWRWKHVHOHVVULFKLQIRUPDWLRQHQYLURQPHQWV
of the research studies. I believe it is important to assess the relative importance of attorney race and
gender in the complicated interplay of informationally rich environments for cases, evidence, jurors,
witnesses, defendants, judges and opposing attorneys.
The Importance of Attorney Characteristics

-XVWDVMXURUGHPRJUDSKLFVKDYHOLPLWHGLQÁXHQFHRQYHUGLFWVLQFRPSDULVRQWRWKHHYLGHQFHLQ
DFWXDOWULDOVDWWRUQH\FKDUDFWHULVWLFVPD\DOVRXOWLPDWHO\EHIRXQGWRKDYHOLPLWHGLQÁXHQFHLQUHODWLRQ
to the evidence.
Diamond and colleagues (1996) studied juror reactions to attorneys in simulations, and counted
UHIHUHQFHVMXURUVPDGHWRDWWRUQH\VGXULQJGHOLEHUDWLRQVLQMXULHVKHDULQJDQDQWLWUXVWSULFHÀ[LQJ
case and in 34 juries hearing a penalty phase of a death penalty case. In deliberations, jurors made
relatively few comments about attorneys, and instead focused overwhelmingly on the evidence. This
research suggests that while attorneys are one of the messengers, they may not be the message;; and
that jurors focus primarily on the message.
Female and minority attorneys may also develop coping strategies that offset biases in decision-
making due to their race. Phillips (2010) reports a study of 1,164 jurors who participated in 10 mock
trials of real cases in which a White and a minority attorney (either African American or Asian) gave
live argumentative presentations. The two attorneys in each mock trial were of the same gender and
approximately the same age, skill and experience levels. Four cases involved contract disputes, in which
3 of the 4 mock trials compared jurors’ reactions to an Asian and a White attorney. The remaining
six cases compared an African American and a White attorney, and involved 3 toxic tort cases, an
airplane-crash wrongful death case, a corporate fraud case and an employment dispute. In 8 of the 10
mock trials, jurors rated the minority attorneys higher than the White attorneys. In one mock trial no
differences existed between the ratings of the Asian and White attorney. In the remaining mock trial,
the White attorney was rated higher than the African American attorney. Jurors, regardless of their
own race, rated the minority attorneys as more likeable and honest than the White attorneys, although
African American attorneys only received higher ratings of competence than White attorneys from
African American jurors. Phillips concludes that “skilled trial attorneys who are ethnic minorities can
frequently overcome jurors’ biases against them” (p. 11).
From these data and studies, I proceed with caution in my assessment of the effects of attorney
race and gender on verdicts. Who an attorney is as a person may only be relevant to verdicts when
certain conditions apply related to complex interactions of evidence, cases, and a host of characteristics
of various trial participants.
From the point of view of practical application, my question is a plea to help me know which
combination of factors matter when. My experience supports some of the suggestions emanating
from the research: that these patterns are complicated, higher order interactions related to jurors,
judges, defendants, witnesses, attorneys, evidence and case type. Said differently, I believe context is
everything, and that social science research could expand my understanding greatly by undertaking
WKH DGPLWWHGO\ YHU\ GLIÀFXOW WDVN RI H[SORULQJ WKHVH FRPSOH[ SDWWHUQV RI HIIHFWV 7KH EHQHÀW WR WKH
DFDGHPLFHQWHUSULVHLVWKDW,EHOLHYHWKHLQFRQVLVWHQF\LQWKHUHVHDUFKÀQGLQJVQRWHGE\$OH[LV5RELQVRQ
will increasingly become resolved. While I understand issues of experimental and statistical control of
extraneous variables, the inconsistencies in the pattern of effects is such that applying these controls
DSSURSULDWHO\LVGLIÀFXOW
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Conclusion
The above all said, is it the case that attorney race and gender cannot directly affect juror
decision-making? They can have direct effects on jurors’ verdicts. A survey of 136 eligible jurors in
Baton Rouge (LA), New Brunswick (NJ), Salt Lake (UT), and Los Angeles and Orange County (CA)
reports that at least 10-15% of jury-eligible citizens are at least moderately biased against minority
attorneys (Phillips, 2010). And I have experienced instances where jurors are noticeably affected by
attorney race and gender, sometimes to our advantage, and sometimes to our disadvantage (Phillips,
2010).
Here are the questions I have, that I face in my daily work:
When will jurors focus on attorney race and sex, recognizing that cases, defendants, jurors,
ZLWQHVVHVHYLGHQFHWKHRSSRVLQJDWWRUQH\PLJKWQHFHVVLWDWHLGHQWLÀFDWLRQRIFRPSOH[DQGKLJKHU
order patterns of effects.
Which jurors are more likely to base decisions on attorney race and sex in the complex maze of
interrelated cases, defendants, jurors, witnesses, evidence, and opposing attorneys?
WhatDUHPXOWLSOHFRSLQJVWUDWHJLHVDWWRUQH\VFDQXVHWRRYHUFRPHVSHFLÀFELDVHVUHVXOWLQJIURP
VSHFLÀFSDWWHUQVRIHIIHFWVUHODWHGWRDWWRUQH\JHQGHUDQGUDFH"
As Alexis Robinson noted, making racial differences salient in voir dire can reduce racial
biases that Whites have toward African American defendants (Sommers, 2006). I am hungry for more
information. I want to thank Alexis Robinson for affording me the wonderful opportunity to read
about this ongoing research project, and I am eager to read more as results become available.
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Thoughts on Robinson’s “Effects of Attorney
Race and Gender on Trial Outcomes”
by Sean Overland, PhD
Sean Overland is a trial strategy and jury consultant based in Seattle. His company, the Overland
Consulting Group specializes in assisting clients facing complex civil litigation.
Alexis Robinson has proposed an ambitious research program to measure the effects of attorney
race and gender on criminal trial outcomes. It’s an interesting and important research question and I
ORRNIRUZDUGWRUHDGLQJDERXWKHUÀQGLQJV
Before I comment on her proposal, I should offer a disclaimer. I have never worked on a
criminal trial. My practice so far has focused exclusively on civil matters, and typically fairly large
ones. So while I have no experience with the particular types of trials that will be the focus of this
research, and my experience is with a skewed sample of legal cases, I have some thoughts on the
proposal and on the questions Robinson poses at the end of her article.
The article raises questions about the effectiveness of different attorney styles, and whether it
is better for attorneys to be aggressive or passive. This question seems to assume that there is one best
“style” or “approach” to a trial. However, in my experience, the very best trial attorneys do not have a
VLQJOHVW\OHIRUSUHVHQWLQJHYLGHQFHRUTXHVWLRQLQJZLWQHVVHV,QVWHDGWKH\DGDSWWKHLUVW\OHWRÀWWKH
circumstances of the trial. For example, a defense attorney may need to aggressively cross-examine
a plaintiff’s expert witness. The defense may want to vigorously challenge the expert’s methods,
assumptions and conclusions, and try to get the expert to admit to the limitation of her testimony. On
the other hand, the cross-examination of an injured and emotional plaintiff might need to be handled
quite differently, with the attorney taking a more conversational and even deferential approach to the
witness.
In terms of civil defendants’ selection of trial attorneys, my experience has been that over the
SDVW ÀIWHHQ \HDUV WKHUH KDV EHHQ D FRQFHUWHG HIIRUW E\ PDQ\ ODUJH FRUSRUDWLRQV WR PDNH WKHLU WULDO
WHDPVPRUHGLYHUVHDQGPRVWRIWKHODUJHODZÀUPVKDYHUHDFWHGDFFRUGLQJO\,QIDFW,NQRZWKDW
VRPHEXVLQHVVHVPDNHGLYHUVLW\DUHTXLUHPHQWRIDQ\ODZÀUPKRSLQJWRUHSUHVHQWWKHP$QGWKH
reason for this is straight-forward: large businesses believe that it is important for their legal teams to
look like the juries they hope to persuade. Accordingly, in my experience, trial teams working in the
Deep South almost always have an African-American attorney. Similarly, teams with trials pending
in the Southwest almost always have Latino attorneys. And regardless of race or gender, you will not
be entrusted with important matters unless you are extremely good at what you do. So almost all of
these minority attorneys, while often relatively young, are not only very effective, but are also willing
to learn and become even better. In terms of gender, a look through my attorney contact list revealed
that over half of the attorneys I know are female. So again, if anything, the civil defense segment of
the legal profession may be slightly ahead of the curve in terms of recognizing capable professionals,
regardless of race or gender.
But as I noted in the beginning, my experience is probably not representative. I know attorneys
who have abandoned “Big Law” in favor of careers as Public Defenders and District Attorneys, and
their day-to-day experiences in the trenches of the criminal justice system are radically different from
what they were before. PDs and DAs often have hundreds of cases pending at the same time, requiring
almost daily court appearances. And the subtle effects of racism and sexism may be more pronounced
in this environment than in other areas of law. And it is on the criminal justice system that Robinson
should and probably will focus her attention, and again, I look forward to seeing the results.
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Rich Hailey, JD responds to Alexis Robinson’s article
Rich Hailey, JD is a trial lawyer with more than three decades of experience.
+HLVSDVW3UHVLGHQWRI$$-DQGSDUWQHULQWKHÀUPRamey & Hailey.
INTRODUCTION
Amazing! Amazing best describes my initial reaction to the focus-attitude research disclosed
in the material forwarded to me dealing with the issue of attorney race and gender. However, upon
UHÁHFWLRQ,FRQFOXGHGWKDW,VKRXOGQRWEH´DPD]HGµRUVXUSULVHG2QHRQO\QHHGVWRJREDFNWRWKH
election of 2008 and move forward to realize there is a hard core group of individuals in the United
States who are willing to believe virtually anything that supports or proves their deeply held personal
convictions which often border on bigotry. Approximately 15% of eligible voters still believe that Iraq
contributed to or planned 911. Approximately 25% of eligible voters believe that the president was not
born in the United States. And yes, let’s not forget the 20+ percent that still believe President Barack
2EDPDLVD0XVOLP7KXVXSRQUHÁHFWLRQ,KDYHUHVLJQHGP\VHOIWRWKHIDFWWKDWLGHRORJLFDOXWRSLDZLOO
never be realized here on earth.
In order to assist you in analyzing the modest comments that I have to contribute, I wish to
make certain disclosures. Please be advised that I am an African American attorney having enjoyed an
active trial practice for over 35 years. Due to my geographical location most of the trials that I have tried
over my career have been to all white jurors that are located in small rural communities in Central and
Northern Indiana. Approximately 75% of my civil clients have been Caucasian. With the exception of a
few cases recently, all of my major trials have been tried with my partner who is a white female. Until
WKHODWHVRXURIÀFHWULHGERWKFLYLODQGFULPLQDOFDVHV
GENERAL COMMENTS ON RACE AND GENDER
While my partner and I have always felt the data on race and gender issues and their effect
upon the trial process was scant at best, we concluded early in our careers that it was not necessary
WREULQJWKHVHLVVXHVXSZLWKWKHMXU\LQYRLUGLUH,QRXUÀUVWPHGLFDOPDOSUDFWLFHWULDOLQRXU
plaintiff was a Latino who had suffered an unnecessary amputation. This Latino migrant worker did
not speak much English and we knew we would have to go to trial with an interpreter. Although we
KDGEHHQWU\LQJFDVHVVLQFHZHIHOWWKDWWKH'RPLQJR6DPRUDWULDOZDVWKHÀUVWLQZKLFKZHIHOW
we had to voir dire the jury extensively over the fact of the plaintiff’s ethnicity and his ability to speak
good English. Most jurors responded in a manner that was politically appropriate for the times. Our
goal then, as our goal is now, was to not be so hopeful as to rule out or change attitudes. By raising the
ethnic language issues we only hope to neutralize or desensitize and ultimately minimize these issues
upon jury deliberation.
In the Domingo Samora case we only questioned jurors about their attitude about the plaintiff.
We later found that we needed to explore attitudes about white female and black male attorneys. In
many of the small, rural communities in Indiana, jurors have never seen female or black attorneys. We
have used both direct questioning and humor to explore the race gender issue vis a vis the attorneys.
Currently we cover the fact that our team has a black male and a white female in approximately one-
third of the cases that we try. We tend not to deal directly with general race issues when trying cases in
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Metropolitan areas like Indianapolis or in the northern part of the state (namely Lake County) which
borders on the City of Chicago.
During trial preparation we do in fact spend a great deal of time with female and minority
clients on style and demeanor. Essentially, we prepare our clients along the same lines that we prepare
RXUVHOYHVLHZLWKDJRDORIQRWSOD\LQJLQWRRUUHDIÀUPLQJVWHUHRW\SHVWKDWVXUURXQGJHQGHUDQGUDFH
Most important is our effort to instruct our clients their demeanor must be casual and friendly and their
dress must be formal. Women and minority clients have to be guarded with showing any aggressive
or hostile attitude surrounding what has happened to them. We ask them to carry their demeanor
considerations into not only their time on the stand but also in hallways, the men’s and ladies room
and other common areas in the courthouse. We do tell all clients the jury is watching them at all times.
While much of this advice is also given to Caucasian clients we candidly can say that more time is spent
with women and minorities.
In recent years we have been involved in a series of employment litigation, most notably,
Federal Court litigation involving major corporations. In race cases there is no doubt that major
FRUSRUDWLRQVKLUHODZÀUPVWKDWVSHFLÀFDOO\LQFOXGHPLQRULW\DWWRUQH\VRQWKHLUOLWLJDWLRQWHDPLQDQ
effort to “add color to the case”. Likewise, we have noticed that females are added to the corporate
defense teams when the employment allegation is based upon sexual discrimination or Title 9 issues.
As a former President of the American Association of Justice (formerly known as the American Trial
Lawyers Association of America) I can assure you that I have heard the latter from other attorneys in
DOOIRXUFRUQHUVRIWKLVQDWLRQ7KHUHDUHDFWXDOO\PLQRULW\ODZÀUPVWKDWKDYHEHHQRUJDQL]HGZLWKRQH
of their express purposes being getting Fortune 500 work promising they can deliver minority partners
and associates to litigation where it is needed.
When looking back on my experience in particular with relationship to perception of race
and gender as it effects perception on who is or is not successful, I now offer an interesting twist. As
an African American I have experienced several situations in which African Americans sought white
FRXQVHOZKHQWKH\KDGPDWWHUVWKH\FRQVLGHUHGWREHH[WUHPHO\VLJQLÀFDQWQRWZLWKVWDQGLQJWKH\ZHUH
comfortable being represented by a minority lawyer on smaller matters. On numerous occasions I have
had large dollar personal injury cases taken to white attorneys by African American clients that I have
represented on smaller matters. My own explanation for this phenomenon is that their perception
is one of power rather than success. In other words, they feel that white attorneys would be more
powerful and could best represent their interests. To be sure, this intra race phenomenon was far more
prevalent in the beginning of my practice than it is today, leading me to conclude that younger African
$PHULFDQVHVSHFLDOO\SURIHVVLRQDOVVHHPWREHPRUHFRQÀGHQWLQVDPHUDFHUHSUHVHQWDWLRQ
Taking a momentary departure from the “negative” aspect of race gender-attorney preference,
let me concede that there have also been some huge positives. We have noticed in recent years there is a
SRSXODWLRQRIFOLHQWVZKRVSHFLÀFDOO\VHHNDIHPDOHDWWRUQH\7KLVLVEHVWLOOXVWUDWHGLQWKHDUHDRIIDPLO\
ODZDQGGRPHVWLFUHODWLRQVOLWLJDWLRQ,WLVQRWXQFRPPRQWRÀQGZKLWHPDOHVRIVXEVWDQWLDOPDWHULDO
means employing females to represent them in divorces. This is even more the case where there are
child custody issues involved. Likewise, we have several cases of sexual assault and abuse involving
FKLOGUHQDQGDGXOWVZKHUHRXUSRWHQWLDOFOLHQWLQGLFDWHVWRXVWKDWWKH\FDPHWRRXURIÀFHEHFDXVHWKH\
ZDQWHGWREHLQDQRIÀFHZKHUHWKHUHZDVDIHPDOHSDUWQHU)UDQNO\ZHDUHUHFRQVWUXFWLQJRXUZHE
page and creating landing pages featuring Mary Beth Ramey, my female partner, in a prominent way
as to attract more cases where we see the female preference described herein. Given that most of our
trials are in excess of several days, I have also noticed that when I, as an African American am trying a
May 2011

© American Society of Trial Consultants 2011

20

T H E

J U R Y

E X P E R T

FDVHLQDEDVLFDOO\DOOZKLWHFRPPXQLW\WKHMXURUVGRQRWJHWERUHGDQG,GRQRWKDYHGLIÀFXOW\NHHSLQJ
their attention. The novelty seems to create a type of curiosity which I believe gives me an advantage
in that they tend to focus on me and are attentive to what I am saying.
There is a wealth of research available today that indicates that jurors do in fact base most of
their decision on the evidence as they interpret it and place far less weight on the gender or race of
the advocates. At the end of the day it is good evidence, exceptional and effective presentation that
neutralizes race gender outcomes provided the advocate 1) confronts the race gender issue in voir dire,
and 2) adopts a “style” and demeanor that does not reinforce stereotypes.
CONCLUSION
While our experience would indicate that race in general plays a small role in how juries decide
cases, we believe that a much bigger outcome determinative attitude is the attitude that a juror has of
the U.S. legal system. Over the last 25 years the corporate-insurance information jargon has literally
saturated the American public with negative views about trial lawyers, judges and jury verdicts. By
their overuse and misuse employing an erroneous rendition of a “McDonald’s story,” our fellow
FRUSRUDWHFLWL]HQKDVFRQYLQFHGDVLJQLÀFDQWSRUWLRQRIRXUSRSXODWLRQWKDWRXU&RXUWV\VWHPLVÁDZHG
that juries are awarding unreasonably high verdicts and that trial lawyers are packing civil litigation
like one buying “pooled lottery tickets.” Any lawyer who has adequately voir dired a jury in the last 15
years over runaway verdicts and greedy trial lawyers will support our anecdotal observations. In the
FLYLOV\VWHPWKLVKDVEHHQIDUPRUHRXWFRPHGHWHUPLQDWLYHLQRXUYLHZ-XULHVDUHUHOXFWDQWWRÀQGIRU
the plaintiff, especially in medical malpractices cases, and when they do they make low jury awards,
oftentimes well below what they feel would be adequate for them if they were the injured party. My
criminal advocate colleagues likewise complain that in jurisdictions where juries assign sentences, juries
are more apt today than ever to sentence at the top end of the sentencing scale. This latter development
they feel is premised on the perception that the prosecutors are not fully prosecuting criminals and
that judges are just releasing prisoners to return to society and harm them. Termed the revolving door,
this perception oftentimes results in excessive sentences that do not match the crime that results in a
guilty verdict. The revolving door perception, while invalid, has also led to negative attitudes about
judges and has fueled the movement to remove sentencing discretion from both appointed and elected
MXGJHV$WRXURIÀFHZHKDYHFRQFOXGHGWKDWZHQHHGWREHDZDUHRIUDFHJHQGHULVVXHVLQERWKFLYLO
and criminal cases but realize these issues are only as prominent in our courtrooms as they are in the
communities in which we try our cases. In all of our trials we stress not the elimination of bias, because
we feel that is impossible, but a promise from each juror that they will leave that bias at the courthouse
door and make their decision making evidence-based.
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Sam Sommers responds to Alexis Robinson’s
article on Attorney Race and Gender
Samuel R. Sommers, Ph.D., is associate professor of psychology at Tufts University in Medford, MA. In
addition to authoring over two dozen publications on issues related to race and diversity, he has consulted as
an expert in multiple criminal cases, including capital trials in California, Massachusetts, New Hampshire,
North Carolina, Oregon, and Texas. He blogs on the science of daily interaction for Psychology Today, can
be found on TwitterDQGKLVÀUVWERRNSituations Matter, will be released in December 2011 by Riverhead
Books (Penguin).
As a research psychologist, I am well versed in the ways in which expectation and presumption
bias daily perceptions. These are basic aspects of human nature. And as a research psychologist who
IUHTXHQWO\LQWHUDFWVZLWKOHJDOSURIHVVLRQDOV,ÀQGLWIDVFLQDWLQJZKHQVRPHRQHVXJJHVWVWKDWWKLVSDUW
of human nature doesn’t extend to the courtroom—that somehow these basic tendencies magically
disappear when we enter a courtroom.
So the idea to study empirically the effects of attorney race and gender on trial outcomes has
appeal to me in its potential to demonstrate yet another way in which assumption and stereotype guide
legal judgment. Because at the end of the day, intuition (and my reading of the behavioral science
literature) tells me that it is expectation and stereotype that probably underlie many of these proposed
effects, as opposed to simple prejudice or outright animus towards attorneys of certain demographics.
Sure, there must exist out there jurors who harbor strong enough bigotry to discount what a particular
attorney says just because of gender or the color of her skin. But my guess is that attorney race and
gender effects are often more nuanced and far more context-dependent.
Despite generalized declines in overtly sexist and racist attitudes, contemporary society is still
one in which male and White are more easily and automatically associated with characteristics like
competence and intelligence. But I would also predict that juror expectations lead to more positive
assessments of female attorneys under some circumstances. Perhaps in cases involving parenting/
family issues? Or those involving crimes with female victims? I imagine this is an intuition shared by
RWKHUVDVZHOOIURPWKHWULDOFRQVXOWDQWZKRUHFRPPHQGVWKDWWKHÀUP·VIHPDOHFRXQVHOWDNHWKHOHDGIRU
H[DPLQLQJDSDUWLFXODUZLWQHVVWRWKHÀUPLWVHOIWKDWVHHNVWRKLUHDWWRUQH\VRISDUWLFXODUEDFNJURXQGV
to improve surface appeal to a certain demographic of client/case type.
Such case-dependent patterns would be consistent with what we see in the literature on
demographics and jury selection. I’ve often argued that, for example, race-based peremptory
challenges are not necessarily evidence of racial bias—at least, not of the intentionally discriminatory
type we usually associate with the phrase “racial bias.” No, prosecutors disproportionately use their
peremptories on Black prospective jurors largely because of expectation: they assume these jurors will
be less conviction-prone (and vice versa for defense attorneys and White prospective jurors). Analyses
of racially disparate peremptory use that focus primarily on racial prejudice—be it of the modern,
implicit, unconscious type or otherwise—miss the boat, I think.
And so I’d predict that similar case- and context-dependence will emerge as an important
aspect of the investigation of attorney race and gender effects. While it may be possible to draw some
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empirical conclusions along the lines of most male jurors dislike passive male attorneys, my guess is
that many conclusions will be less generalized.
Do African-American attorneys face professional obstacles that their White colleagues do not?
Absolutely, inside and outside the courtroom. But there may be types of cases (or defendants) for which
a Black attorney is viewed by jurors as more competent or credible. Perhaps in defending a White
client charged with discrimination? Or in prosecuting a case relying heavily on police testimony? For
WKDWPDWWHUWRWKHH[WHQWWKDWVRPHMXURUVKDYHORZH[SHFWDWLRQVUHJDUGLQJWKHSURÀFLHQF\RIPLQRULW\
attorneys, the proverbial bar may be low enough such that an above-average performance is viewed as
superlative.
In short, the story of how attorney race and gender shape trial outcome is bound to be a
complex one. After all, we’re not talking about the target of persuasive messages here (that would be
the defendant). We’re talking about the source of these messages. And we now live in a society where
when it comes to, say, certain consumer products or political arguments, it’s no longer the White male
who is viewed as the most persuasive, credible messenger by default. The biggest challenge facing the
study of attorney race and gender effects may very well be the nuanced, context-dependent nature of
jurors’ assumptions. But that’s all the more reason to run the studies.

Editor’s Note: After reading the thoughtful comments from these four respondents, Alexis Robinson
has offered to write an article on the ways this research can inform day-to-day practice for trial lawyers
and trial consultants.
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A Note From the Editor
Race, gender, tears, rage, damages, communication, economy and emotion!
You cannot run the gamut of topics anymore than that! And that’s what we have for you in the May 2011
issue of The Jury Expert! As trial consultants, we see the good, the bad, and the ugly. We are privy to the
secrets, the dysfunction, the illicit wishes and wants of the parties and the anger and frustration of both
litigants and lawyers. And that results in work that is sometimes exhausting but always invigorating and
interesting.
You may have expected a piece in this issue about the way our heroes fall and how jurors [and the
general public] respond. We think that topic is way too predictable for The Jury Expert. So instead, what
you will see is emerging work on how the race and gender of the trial lawyer is related to the ultimate
YHUGLFWIRUFULPLQDOGHIHQGDQWV ,WLVQ·WSUHWW\ $QGWKHQ\RX·OOÀQGORWVPRUHLQFOXGLQJVRPHRULJLQDO
UHVHDUFKRQGDPDJHVDQGHQWLWOHPHQWSURGXFWOLDELOLW\MXURUHPRWLRQVDQGÀQDOO\QDUUDWLYHSHUVXDVLRQ
We are, naturally, attuned to the economy and your desires to save some money. So we have two
pieces on how to save money on pre-trial research and on witness preparation. Why? Why, because we care
about you and want to help.
You could help us too! Our authors work hard on their articles for The Jury Expert! You like reading
them. So read. Enjoy. Gather nuggets. AND then become real—by writing a comment on our website or on
your own blog so our authors know you are out there appreciating their hard work.
Next time you see us it will be in the dog days of summer. So enjoy this breath of spring and know
that, before too long at all, ”we’ll be back”.
Rita R. Handrich, Ph.D.
Editor, The Jury Expert
Twitter.com/thejuryexpert
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