by Brian C. Howard

Legal Data Scientist & Director of Analytics Services

Lex Machina – 2014 Patent Litigation Year in Review

Executive Summary
2014 was a turbulent year in patent litigation: the Supreme Court
weighed in on attorneys’ fees (in Octane and Highmark, decided April
29, 2014), and on patentable subject matter (in Alice, decided June
19, 2014); patent reform was much discussed in Washington, and the
second half of the year saw lower levels of new district court case ﬁlings,
but higher levels of Patent Trial and Appeal Board (PTAB) ﬁlings than
recent years.

Lex Machina’s 2014 Patent Litigation Year
in Review surveys and summarizes the
key trends that have emerged over the
last year.
Based on the same data driving Lex
Machina’s platform, this report examines filing trends, case timing, motions,
judges, top law firms, patent trends,
parties and damages to showcase the
power of Legal Analytics .

Against this backdrop, Lex Machina’s second annual Patent Litigation
Year in Review seeks to provide insight into the main trends of 2014
and the mechanisms driving them, and to showcase the value of Legal
Analytics® in informing business and strategic decisions about litigation.
Regardless of which side of a complaint (or retainer agreement) one ﬁnds
oneself, understanding the data behind the business of patent litigation
has become indispensable to assessing strategic opportunities and risk,
and to budgeting accordingly.
This report examines the key axes of legal data and their interactions,
drawing upon Lex Machina’s platform that combines data from PACER,
PTAB, the U.S International Trade Commission (ITC) , the U.S. Food
and Drug Administration (FDA) Orange Book on abbreviated new drug
applications (ANDAs), and more. Key trends and highlights from 2014
include:
U.S. District Courts:
• Filing Trends - Although the Eastern District of Texas and the District
of Delaware remain the most popular courts for new patent cases,
both saw a net decrease from 2013 in new cases ﬁled (-4.9% for
Eastern Texas but -41.2% for Delaware).
• Case Timing - Both the Central and Northern Districts of California
saw faster median times to claim construction (about a year) than
any of the Eastern District of Texas, the District of Delaware, or the
national average (all a year and a half).
• Motion Metrics - Of transfer motions decided in 2014, the Eastern
District of Texas and the Northern District of California both saw
near parity in their grant /deny rates, while Delaware and the Central District of California both exhibited a higher motion grant rate.
ca has
• ANDA Cases and Design Patent Cases - Neither type of case
been aﬀected by the general downturn in new patent case ﬁlings.
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Judges:
• Judge Rodney Gilstrap (E.D.Tex.) had 982 new cases in 2014, the most of any district
court judge.
• Judges Sue Robinson (D. Del.), Leonard Davis (E.D.Tex.), and Richard Andrews
(D.Del.) lead in dispositive summary judgments.
Law Firms:
• Fish & Richardson led nationally by open cases, while Morris, Nichols, Arsht & Tunnell in Delaware and the Tadlock ﬁrm in Texas led in their respective districts.
• Whether for assessing competitors or ﬁnding new counsel, these law ﬁrm rankings
provide a start for exploring how ﬁrm data can impact case strategy.
Parties:
• Large numbers of cases by eDekka and Olivistar placed them at the top of the plaintiﬀs
list; Apple remains the top defendant.
Patents:
• The Alice v. CLS Bank decision coincided with a dramatic increase in § 101 invalidations for unpatentable subject matter.
Damages:
• Damages awarded in 2014 included approximately $1.8b total in compensatory damages, with another $313m total in enhanced damages.
• Eastern Texas tends to award more damages than other districts, regardless of whether
measured by ratio of damages awarded to cases ﬁled, or simply by median damages.
PTAB and ITC:
• PTAB ﬁlings are on the rise and ITC remains steady since its peak years in 2010-2011.
This report provides a starting point for understanding the impact of Legal Analytics
on the business and practice of patent law. It sheds light on the big trends in patent
litigation. But the full power of Legal Analytics is revealed when users engage with the
platform to produce actionable and strategic insights tailored to their particular context
and circumstance. When users have the ability to “twist the dials,” their results provide
them a competitive advantage in landing clients, winning cases, and closing deals by
making data-driven decisions.
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Overview
Figure 1: New cases filed, 2014, by month
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Figure 2: New cases filed, 2007-2014, by year
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Note: All charts reflect patent litigation (cases including at least one claim of patent infringement) in the U.S.
District Courts unless otherwise stated. Where dates are omitted from captions, charts refer to 2014 data.
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2014 saw a steady increase in case filings through
April, followed by sharp drop in May and a flat
remainder of the year, leaving total filings down 21%
from 2013.
The cumulative chart below shows how the flat second
half of 2014 fell below 2013 levels.

Figure 3: New cases filed, 2014 vs 2013, by month, cumulative
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Figure 4: New cases filed, 2007-2014, by month
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The Americans Invent Act (AIA), which became eﬀective in September 2011, limited the number of
defendants a plaintiﬀ could sue in a single case. These anti-joinder provisions make pre-AIA case ﬁling rates
incomparable to those from afterwards. For example, the AIA’s restriction on suing multiple defendants in
the same case means that a plaintiﬀ would have to ﬁle more patent cases in 2014 than it would have in 2010
to sue the same number of defendants.
In order to understand the increase in litigation and what happens afterwards, it helps to count litigation in
a way that is not aﬀected by the AIA’s change of rules: by counting each defendant in a case separately via
defendant-case pairs, as shown in Figure 5.
Measured by defendant-case pairs, the AIA did not dramatically reduce patent case ﬁlings, as the quarters
from late 2011 to mid 2013 follow a trajectory consistent with those from 2009 to early 2011. This data also
shows that litigation dropped in the second half of 2014 to a level more commensurate with 2009 and 2010
than the raw case ﬁlings alone would suggest.
In Figure 5, the dramatic spike in September 2011 corresponds to the large number of cases ﬁled in a small
number of days against numerous defendants; this inﬂux occurred largely in the days before the anti-joinder
provisions of the AIA became eﬀective.
Although the U.S. District Courts have seen a decline in ﬁlings over the second half of 2014, the PTAB has
risen over the same time period while the ITC has remained steady. Note: Figure 6 is intended to convey a
relative sense of these trends, not their absolute sizes, which are reﬂected in the separate labels for the vertical
axis.
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Figure 5: Defendant-case pairs, 2008-2014, by month

Figure 6: District Court, PTAB, and ITC new filings, by month
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U.S. District Courts
New cases
The districts of Eastern Texas and Delaware continue to see the largest numbers of new patent lawsuits.
However, both saw a decline relative to 2013. Indeed, among the top districts, only the Northern District of
California and the District of New Jersey saw increases.
The District of New Jersey saw a particularly strong increase, fueled in part by an increase among ANDA
and pharmaceutical cases. The District of Delaware, however, saw the strongest absolute decrease among
districts from 2013 to 2014. In particular, several of the leading ﬁlers in Delaware during 2013 were less
active there in 2014:
Entity
Wynncomm LLP
Princeton Digital Image Corp.
Data Carriers LLC
Ubicomm LLC
Delaware Radio Techs. LLC
Relay IP Inc.
CreateAds LLC

Cases ﬁled in D. Del. in 2013
131
49
47
46
32
31
31

Cases ﬁled in D. Del. in 2014
0
0
14
0
0
0
0

Figure 7: New cases, by district
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Figure 8: Net increase in new cases filed

Figure 9: Net decrease in new cases filed
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Figure 10: New cases, 2007-2014, by year
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Timing and motions in top districts and nationally

Lex Machina’s timing analytics help companies and law firms by providing data on which to make key
decisions about strategy and budget. Knowing the median time to claim construction or trial (and its
variability) can help to set client expectations, estimate outside counsel spend, and aid in settlement
negotiations.
Figure 11: Top districts, by cases filed 2005-2014 and reaching a claim construction hearing in 2012-2014
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Figure 12: Timing for top districts, by cases filed 2005-2014 and reaching a claim construction hearing in 2012-2014
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Figure 12 shows litigants in both Central and Northern Districts of California can budget less time and
money on claim construction, as those districts saw faster median times to claim construction (about a year)
than the Eastern District of Texas, the District of Delaware, or the national average (all a year and a half).
With respect to time-to-trial, Delaware and Eastern Texas oﬀer less variability - 75% of trials in both
districts occur several months before trials in either California district. Of all the districts, Central
California shows the most variability, more so than the national average, making it more diﬃcult to budget
time and resources.
Figure 13: Top districts, by cases filed 2005-2014 and reaching trial in 2012-2014
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Figure 14: Timing for top districts, by cases filed 2005-2014 and reaching trial in 2012-2014
District
6

5

4
Time to trial

8

3.6
3.3

3.3

3
2.8
2.3

2.4

2

2.7
2.2
2.0

1.8

1.7

National

E.D.Tex.

2.3
2.1

2.0

1.6

1

0
D.Del.

C.D.Cal.

N.D.Cal.

Lex Machina – 2014 Patent Litigation Year in Review

Motion Metrics, a Lex Machina feature which analyzes motion practice, provides key insights to litigants
in the district courts. When considering the expense of ﬁling a transfer motion, parties and counsel should
know the likelihood of winning the motion - which turns out to vary greatly depending on the district.
Of transfer motions decided in 2014, the Eastern District of Texas and the Northern District of California
both saw near parity in their grant rates, while Delaware and the Central District of California both
exhibited a higher motion grant rate.
Budgeting can also be aﬀected by timing - the Central District of California, for example, decides transfer
motions in about 100 days, or roughly three times faster than either Eastern Texas or Delaware. The
Northern District of California was far quicker to deny transfers than grant them in 2014 - contrary to the
national trend.
Figure 15: Top districts, timing and success of motions to transfer decided in 2014
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The age of litigated patents - the diﬀerence between the time of ﬁling at the PTO and the time of ﬁling of a
lawsuit alleging their infringement - provides insight into the changing caseload of the district courts and its
eﬀect on innovation.
For example, the Eastern District of Texas has seen the median age of its litigated patents rise dramatically
by more than 4 years since 2009. Although the California districts saw a brief bump in the age of litigated
patents in 2012, both have a median patent age in 2014 that remains about 3 years younger than Eastern
Texas.

C.D.Cal.

N.D.Cal.

Median patent age (years)

D.Del.

Median patent age (years)
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Median patent age (years)

Figure 16: Top districts, age of litigated patents, 2009-2014, by year
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Median patent age (years)

Figure 17: National, age of litigated patents, 2009-2014, by year
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Bench and jury trials
Figure 18: Cases with trials, all districts
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Figure 19: Cases with trials, by district (districts with more than 2 trials)

District
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Design patents

Although cases including design patents comprise a small fraction of litigated patents, the filing of these
cases has not seen the general downturn that cases with utility patents have.
Design patent litigation is highly concentrated in the Central District of California.

Figure 20: Asserted patents, by design (orange) or utility (blue) and quarter, 2007-2014

Figure 21: Top districts, by new cases including one or more design patents
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ANDA cases
Lex Machina enables users to track and analyze ANDA litigation. ANDA (Abbreviated New Drug
Application) cases are related to the ﬁling of these drug applications at the FDA. The Hatch-Waxman Act
provides a streamlined process with speciﬁc timelines for litigation triggered by the application process.
ANDA case ﬁlings have risen slightly in 2014, peaking in July. ANDA litigation is heavily concentrated in
the Districts of New Jersey and Delaware.

Figure 22: New ANDA cases, by year, 2007-2014
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Figure 23: New ANDA cases, by month, 2013-2014
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Figure 24: Top districts, by new ANDA cases filed (showing districts with more than 1 case)
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Figure 25: Orange Book ingredients, sized by cases filed and colored by patents asserted, 2013-2014
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Judges
The Districts of Delaware and Eastern Texas dominate the list of top judges by cases ﬁled. Judge Gilstrap,
responsible for all patent cases ﬁled in Marshall, Texas during much of 2014, was assigned an incredible 982
new cases.
Judge Andrews (D. Del.) led for the most merits decisions, after Judge Lefkow (N.D.Ill.) whose many
decisions were in related cases. Judges Robinson (D. Del.) and Davis (E.D.Tex.) each saw 14 cases reach
dispositive summary judgment, followed by Judge Andrews (D.Del.) with 12.

Figure 26: Top judges, by new cases filed

Rank
1
2
3
4
5
6
7
8
9
10

Judge
Rodney Gilstrap
Leonard Stark
Gregory Sleet
Richard Andrews
Sue Robinson
Robert Schroeder
Michael Schneider
Leonard Davis
Mary Cooper
Ron Clark

District
E.D.Tex.
D.Del.
D.Del.
D.Del.
D.Del.
E.D.Tex.
E.D.Tex.
E.D.Tex.
D.N.J.
E.D.Tex.

Cases
982
274
246
237
224
204
99
96
86
78

Figure 27: Top judges, by cases reaching merits decisions

Rank
1
2
3
4
5
6
7
8
9
9
9

Judge
Joan Lefkow
Richard Andrews
Leonard Davis
Sue Robinson
Michael Schneider
James Gilstrap
Leonard Stark
Gregory Sleet
Sidney Stein
Denise Cote
Otis Wright

District
N.D.Ill.
D.Del.
E.D.Tex.
D.Del.
E.D.Tex.
E.D.Tex.
D.Del.
D.Del.
S.D.N.Y.
S.D.N.Y.
C.D.Cal.

Cases
44
35
28
22
17
16
15
11
9
9
9

Note: Judge Gilstrap’s large caseload comes, in part, from his being assigned all of the patent cases filed during 2014
in the Marshall Division. See, e.g., http://goo.gl/4GZg8L, http://goo.gl/GlnDTE, and http://goo.gl/MR6C0i.
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Figure 28: Top judges, by cases having summary judgment on patent infringement, validity or enforceability (showing judges

having 4 or more)

Rank
1
1
3
4
5
6
7
7
7
7
7

Judge
Sue Robinson
Leonard Davis
Richard Andrews
Michael Schneider
Leonard Stark
Otis Wright
Robert Klausner
Robert Schroeder
James Gilstrap
Andrew Guilford
Patricia Seitz

District
D.Del.
E.D.Tex.
D.Del.
E.D.Tex.
D.Del.
C.D.Cal.
C.D.Cal.
E.D.Tex.
E.D.Tex.
C.D.Cal.
S.D.Fla.

Note: This section includes only Article III judges.

Cases
14
14
12
10
7
6
4
4
4
4
4
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Law Firms
Among national law firms involved in patent litigation, Fish & Richardson remains the most active firm, as
it was in 2013, with over 600 cases open at any time during the 2014 year.
Morris, Nichols, Arsht & Tunnell continues to lead among Delaware firms, while the Eastern District of
Texas saw both the Tadlock law firm and Farnan overtake 2013’s most active firm, Ward & Smith.

Figure 29: National law firms, by open cases in 2014 (filed 2007-2014)

Rank
1
2
3
4
5
6
7
8
9
10

Firm
Fish & Richardson
Russ August & Kabat
DLA Piper
Finnegan, Henderson, Farabow, Garrett & Dunner
Perkins Coie
Farney Daniels
Winston & Strawn
McCarter & English
Alston & Bird
Kilpatrick Townsend & Stockton

Total cases
1465
1017
796
668
710
624
656
581
649
706

Open cases
618
520
360
323
320
315
285
269
258
244

Total cases
1828
1113
951
695
902

Open cases
1051
653
587
477
465

Total cases
805
1048
921
893
873

Open cases
586
411
411
392
373

Figure 30: Delaware law firms, by open cases in 2014 (filed 2007-2014)

Rank
1
2
3
4
5

Firm
Morris, Nichols, Arsht & Tunnell
Stamoulis & Weinblatt
Bayard
Farnan
Potter Anderson & Corroon

Figure 31: Texas law firms, by open cases in 2014 (filed 2007-2014)

Rank
1
2
2
4
5

Firm
Tadlock Law Firm
Potter Minton
Ward & Smith Law Firm
Spangler Law
Gillam & Smith
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Parties
The parties ﬁling the most patent lawsuits in 2014 are all patent monetization entities (PMEs). eDekka and
Olivistar both ﬁled a large number of suits in April 2014, just before the cut-oﬀ in a circulated draft of a
patent reform law that would have applied a new fee-shifting regime to cases ﬁled after the cut-oﬀ.
Apple led again as the most-sued patent defendant. Three pharmaceutical companies (Actavis, Watson
Laboratories, and Mylan Pharmaceuticals) were among the top defendants in 2014; the top defendants in
2013 were all technology companies.
Figure 32: Top plaintiﬀs, by new cases
EDEKKA LLC

130 cases

OLIVISTAR LLC

61 cases

LOGITRAQ LLC

58 cases

SIMON NICHOLAS RICHMOND

58 cases

HAWK TECHNOLOGY SYSTEMS LLC

54 cases

PENOVIA LLC

49 cases

PRESQRIBER LLC

44 cases

UNILOC LUXEMBOURG SA

44 cases

UNILOC USA INC

44 cases

QUALIQODE LLC

42 cases

PANTAURUS LLC

41 cases
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100

120

140

Cases filed

Figure 33: Top defendants, by new cases
APPLE INC

58 cases

ACTAVIS INC

44 cases

SAMSUNG ELECTRONICS AMERICA INC

43 cases

AMAZONCOM INC

41 cases

SAMSUNG ELECTRONICS CO LTD

38 cases

WATSON LABORATORIES INC

36 cases

GOOGLE INC

35 cases

SAMSUNG TELECOMMUNICATIONS AMERICA LLC

35 cases

MYLAN PHARMACEUTICALS INC

34 cases

LG ELECTRONICS INC

33 cases

MICROSOFT CORPORATION

33 cases

HTC CORPORATION

29 cases

0

10

20

30
40
Cases as defendant

50

60

70

Note: Parties as listed do not include subsidiaries or serious misspellings. Figures 32 and 33 exclude declaratory
judgment cases.
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Patents
Figure 34: Most frequently asserted patents

Rank
1
2
2

Patent
6,266,674
6,975,222
6,556,905

Cases
130
58
58

3
3
6
7
7
7
10

8,239,481
6,839,731
5,822,221
7,196,477
7,429,827
8,362,700
5,630,069

50
50
49
48
48
48
42

Original assignee or inventors(s)
Donald J Henja
Baldev Krishan
Lisa M. Mittelsteadt, John Mittelsteadt,
Robert J. Crawford
Vigilos
Vigilos
Frank S. Groenteman
Simon Richmond
Simon Richmond
Simon Richmond
Action Tech

Plaintiﬀ
eDekka
Logitraq
Logitraq
Olivistar
Olivistar
Penovia
Richmond
Richmond
Richmond
QualiQode

Figure 35: Titles of most frequently asserted patents

Rank
1
2
2
3
3
6
7
7
7
10

Patent
6,266,674
6,975,222
6,556,905
8,239,481
6,839,731
5,822,221
7,196,477
7,429,827
8,362,700
5,630,069

Title
Random access information retrieval utilizing user-deﬁned labels
Asset tracking apparatus and method
Vehicle supervision and monitoring
System and method for implementing open-control remote device control
System and method for providing data communication in a device network
Oﬃce machine monitoring device
Solar powered light assembly to produce light of varying colors
Solar powered light assembly to produce light of varying colours
Solar powered light assembly to produce light of varying colors
Method and apparatus for creating workﬂow maps of business processes

Note: Figures 34 and 35 exclude declaratory judgment cases.
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On June 19, 2014, the Supreme Court decided Alice v. CLS Bank, a case interpreting how 35 U.S.C. § 101,
the statute governing patentable subject matter, applies to computer-implemented inventions. In the wake
of the decision, patent invalidations under § 101 have risen to record levels.
The age (from the patent ﬁling date) of patents at the time of case ﬁling varies signiﬁcantly across the top 20
busiest districts of 2014: ANDA-heavy jurisdictions like the Districts of New Jersey (5 years, 313 days) and
Southern New York (4 years, 227 days) have a median patent age several years younger than that in Eastern
Texas. The Middle District of Florida and the Western District of Washington, along with the Eastern
District of Texas, all have a median patent age over 13 years.

Figure 36: Patents invalided, 2007-2014, under 35 U.S.C. § 101 for lack of patentable subject matter, by quarter
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30
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Figure 37: Patent invalidated, 2007-2014, by basis
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Figure 38: Median patent age, by district (top 20 districts by cases filed in 2014)
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Damages
Compensatory damages continue to be awarded in few cases, around 1.8% of all terminated cases ﬁled since
the year 2000. 2014 saw the award of approximately $1.8B total in compensatory damages across 68 cases,
with another $313M total in enhanced damages across 8 cases.
Players in the patent litigation space should be armed with knowledge of how asymmetric patent awards
can be. Most individual awards are small, with a few outliers driving the high totals. Among all damages
awarded in cases ﬁled since the year 2000, 90% of the total compensatory awards have been less than
$27.1M, 75% less than $5.3M, and half less than approximately $420,000.
Understanding the propensity of districts to award damages impacts litigation exposure, as the amount of
damages awarded varies disproportionately across districts. Relative to the number of cases ﬁled in each
jurisdiction, the Eastern District of Texas and the Southern District of California were the most generous,
while the Middle District of Florida and the Eastern District of Michigan were least generous. Looking at
median compensatory award per case by district, Delaware, Eastern Virginia, and Eastern Texas are the most
generous, followed by a steep drop-oﬀ.

Figure 39: Cases, 2000-2014, with damages

Cases terminated since 2000
Cases terminated since 2000 on the merits
Cases terminated since 2000 on the merits with compensatory damages

42,805
5,720 13.4% of terminated cases
772 1.8% of terminated cases

Figure 40: Damages awarded in cases filed 2000-2014, by type

Compensatory damages:
Reasonable royalties
Lost profits
Compensatory lump
Total compensatory damages
Enhanced damages
Total damages*

$8,752,641,904
$3,235,401,120
$2,729,873,149

$14,717,916,174
$1,301,468,830
$16,019,385,005

Figure 41: Total damages awarded during 2014 in cases filed 2000-2014, by type

Compensatory damages:
Reasonable royalties
Lost profits
Compensatory lump
Total compensatory damages
Enhanced damages
Total damages*

$699,219,349
$498,901,478
$644,541,555

$1,842,662,383
$312,316,022
$2,154,978,405

* Total does not include costs, attorneys fees, or pre/post-judgment interest.
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Figure 42: Median damages, 2000-2014, by type
Year
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014

Reasonable Royalties
$36,640
4 cases
$287,691
4 cases
$106,133
9 cases
$354,508
18 cases
$245,000
17 cases
$850,000
15 cases
$400,597
13 cases
$454,617
31 cases
$2,539,468
35 cases
$5,459,000
37 cases
$457,987
23 cases
$860,000
30 cases
$1,980,574
36 cases
$403,000
25 cases
$3,000,000
25 cases

Lost Profits
$2,100,000
1 cases
$14,328
3 cases
$69,798
5 cases
$866,000
3 cases
$1,119,582
10 cases
$157,500
10 cases
$1,907,012
8 cases
$150,000
5 cases
$1,085,596
14 cases
$3,721,248
10 cases
$3,219,863
12 cases
$2,358,613
13 cases
$1,600,000
17 cases
$4,500,000
5 cases
$1,055,500
12 cases

Compensatory Lump
$5,000
13 cases
$20,000
11 cases
$51,937
34 cases
$107,068
28 cases
$147,500
44 cases
$232,500
28 cases
$139,530
39 cases
$300,000
37 cases
$125,000
35 cases
$216,578
30 cases
$129,960
30 cases
$337,500
28 cases
$851,747
20 cases
$550,000
25 cases
$2,049,972
24 cases

Enhanced Damages
$86,560
3 cases
$40,000
5 cases
$203,707
6 cases
$604,568
8 cases
$513,000
20 cases
$372,443
12 cases
$729,174
22 cases
$504,717
16 cases
$306,669
9 cases
$1,200,000
13 cases
$265,840
11 cases
$540,500
16 cases
$137,500
13 cases
$698,965
6 cases
$600,000
7 cases

Figure 43: Damages percentiles, 2000-2014, by type

Reasonable
Royalties
25P: $98K

Median: $1.00M

75P: $11.7M

90P: $53.23M

Max: $1,248.69M

Lost Profits
25P: $150K

Median: $1.34M

75P: $8.9M

90P: $52.01M

Max: $1,168.47M

Combined
Compensatory
25P: $60K

Median: $0.41M

75P: $5.3M

90P: $27.10M

Max: $1,672.59M

Enhanced
Damages
25P: $90K

$0.10M

Median: $0.49M

$1.00M

75P: $2.5M

90P: $16.51M

$10.00M

Max: $287.20M

$100.00M

$1,000.00M

Damages amount (shown on truncated logarithmic scale)

Note: In cases where multiple damages awards were made in separate years, the total sum is reflected under the most
recent year. In Figure 43, combined compensatory damages include compensatory lump awards.
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Figure 44: Districts by ratio of compensatory + enhanced damages awarded (in 2005-2014) to cases filed (in 2005-2014)
$5,349.37M
6,157 cases filed

E.D.Tex.

$714.34M
884 cases filed

S.D.Cal.
$1,080.45M
1,941 cases filed

N.D.Cal.
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E.D.Va.

$613.42M
1,228 cases filed

S.D.N.Y.
D.Mass.

$285.42M
714 cases filed

N.D.Tex.

$196.32M
496 cases filed
$1,694.62M
4,817 cases filed

D.Del.

$110.18M
426 cases filed

W.D.Wash.
$182.60M
1,662 cases filed

D.N.J.
N.D.Ohio

$44.55M
412 cases filed

C.D.Cal.

$298.39M
3,053 cases filed
$54.53M
603 cases filed

D.Minn.

$25.57M
489 cases filed

D.Utah

$19.84M
423 cases filed

D.Colo.
N.D.Ga.

$18.98M
558 cases filed

N.D.Ill.

$54.51M
1,682 cases filed

M.D.Fla.

$11.82M
616 cases filed
$4.00M

E.D.Mich. 597 cases filed
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National ratio: $426,108 per case filed
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Ratio of compensatory damages awarded to cases filed

Because cases often take 2-3 years to reach the damages stage, there is an aggregate time gap between when
a district sees an increase in case ﬁlings and the corresponding increase in total damages. Delaware, in
particular, saw an increase in the number of cases ﬁled in 2012-2014. These cases, counted towards the
district’s case count but largely too young to have reached damages by the end of 2014, may partly account
for Delaware’s low ratio, especially in light of the higher median awards shown in Figure 45.
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Figure 45: Districts by median compensatory + enhanced damages awarded (in 2005-2014) in cases filed (in 2005-2014)
D.Del.

National median: $836,507

$12.23M
35 cases with damages
$9.90M
13 cases with damages

E.D.Va.

$8.71M
89 cases with damages

E.D.Tex.
$3.26M
14 cases with damages

D.Mass.

$2.61M
32 cases with damages

N.D.Cal.
S.D.N.Y.
S.D.Cal.

$1.12M
16 cases with damages
$0.68M
17 cases with damages

D.Utah

$0.63M
7 cases with damages

N.D.Ga.

$0.44M
10 cases with damages

D.N.J.

$0.40M
13 cases with damages

N.D.Tex.

$0.38M
13 cases with damages

E.D.Mich.

$0.24M
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N.D.Ohio
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9 cases with damages

D.Minn.
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Patent Trial and Appeal Board (PTAB)
The PTAB was created by the America Invents Act and began hearing petitions for Covered Business
Method reviews (CBMs) and Inter Partes Reviews (IPRs) on September 16, 2012, the ﬁrst day the
procedure was available.
The total number of new review petitions ﬁled at PTAB increased in 2014.
Data directly available in the Lex Machina platform shows that these review petitions reach an institution
decision in a median of 176 days, or just shy of 6 months. Those reaching ﬁnal decision have a median
duration of 519 days, with just over half of those cases terminating within a tight 2 month timeframe. Cases
settling had a much wider distribution of time-to-termination.
Over 60% of review petitions ﬁled at PTAB are still open: 27% pending an institution decision and 28%
open and instituted.

Figure 46: Petitions filed, 2012-2014, by month
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Note: PTAB statistics include IPR and CBM reviews, but not post grant reviews (PGRs) or derivation proceedings.
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Figure 47: Timing to institution, settlement, termination, 2012-2014
0 days
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95

1 year

176
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2 years

238

Institution Decision
2,083 Trials to Institution Decision
150

187

55

304

513

Termination: Settled
196 Trials to Termination: Settled
234

384

423
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Termination: Final Decision
307 Trials to Termination: Final Decision
492

541

Figure 48: Status breakdown, reviews filed 2012-2014

Trial Status
Open: Pending Institution Decision

570

22%

Open: Instituted

752

29%

Terminated: Not Instituted

663

26%

Terminated: Final Decision

332

13%

Terminated: Settled

259

10%

Timing and trial status analytics above are captured from our platform.
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U.S. International Trade Comission (ITC)
After reaching a zenith in 2010-11, ITC litigation has remained steady in the years of 2012-2014.
Figure 49: ITC investigations filed, 2007-2014
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Figure 50: ITC dispositive outcomes, all, by current Administrative Law Judge

Bullock
Cease & Desist Order
Complaint Withdrawn
Consent Order
General Exclusion Order
Limited Exclusion Order
No Violation Found
Other
Settlement
Violation Found

12
12
10
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23
5
43
17

Essex Gildea
Lord
11
2
11
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2
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Figure 51: Pending investigations, by current Administrative Law Judge
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2
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Note: Investigations may result in
multiple outcomes.
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Lex Machina’s Data and Methodology
This report draws on data from Lex Machina’s proprietary intellectual property litigation database. Although some
of our data is derived from litigation information publicly available from PACER (federal court system), EDIS (the
ITC system), or the PTAB website, Lex Machina applies additional layers of intelligence to bring consistency to, and
ensure the completeness of, the data. Beyond the automation, key areas of Lex Machina’s data are either humanreviewed or hand-coded by a dedicated team of attorneys to ensure accuracy.
This report analyzes trends in patent litigation. To determine whether a case is a patent case, others may blindly trust
the Cause-of-Action (CoA) and Nature- of-Suit (NoS) codes entered in PACER. But Lex Machina actively analyzes
complaints to ensure that patent cases ﬁled under mistaken CoA/NoS codes (or a CoA/NoS code corresponding to
a diﬀerent claim, e.g. contract in a combined patent/contract case) are not missed. This same system also allows Lex
Machina to ﬁlter out the many spurious cases that have no claim of patent infringement despite bearing a patent
CoA/NoS code (e.g. false marking cases).
Moreover, due to inherent design limitations, PACER often shows inaccurate or corrupted information for older
terminated cases. For example, when a lawyer leaves one ﬁrm for another, PACER may show closed cases that the
lawyer worked on at the old ﬁrm as having been handled by the new ﬁrm. When combined with law ﬁrm splits,
acquisitions, and mergers, these inaccuracies accumulate to render PACER data less reliable for older cases. Lex
Machina, however, has a historic record going back to the ﬁrst days of electronic ﬁling on PACER (and other data
going back even further). These snapshots, unique to Lex Machina, give us access to normalized contemporary data
and enable us to provide more accurate data for older cases than someone using PACER today.
Lex Machina’s data is focused on the lower courts (District Courts, PTAB, and ITC) and does not include appeals or
modiﬁcations of judgements on appeal.
What is an ANDA case?
The sale of new drugs in the United States is controlled by the Food and Drug Administration (FDA).
Pharmaceutical companies launching new, branded drugs must ﬁle NDAs (New Drug Applications). The FDA also
approves applications for new generic drugs, and makers may ﬁle abbreviated applications, either an ANDA or paper
NDA (hybrid of a full NDA and an ANDA, also known as a “Section 505(b) (2)” application).
These abbreviated applications assert that the generic is a duplicate of a branded drug (ANDA) or diﬀers from a
branded drug but meets safety and eﬃcacy standards based on published studies (paper NDA). Although ANDA
and paper NDA cases diﬀer in some important respects, this report considers them together as “ANDA cases” as
they represent less than 3% of Hatch-Waxman litigation.
The Hatch-Waxman Act put in place the expedited approval processes for generics and in doing so launched a new
type of patent litigation — cases with accused infringing products that are not yet on the market or even approved
by the FDA at the time the lawsuit is ﬁled. These cases are often tried by a judge and the generic maker frequently
stipulates to infringement. The remedies sought often include injunctions with speciﬁc date bounds.
Lex Machina identiﬁes as ANDA cases those patent infringement cases prompted by the ﬁling of an ANDA or paper
NDA by a prospective generic maker. This deﬁnition, however, does not include cases involving investigational
new drugs, over-the-counter drugs or any process or product not requiring FDA approval, therapeutic biologic
applications (biosimilars), or generics authorized by the branded drug maker.
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Lex Machina Enhancements in 2014
In 2014, Lex Machina rolled out new key features that give our subscribers unprecedented power to analyze and
easily discern trends in the cases that matter to them. We have introduced new data sources, enabling users to
synthesize data across U.S. District Court litigation, the ITC, and PTAB.
Although we make software updates to the platform every week, below are some of the major enhancements which
we introduced in 2014:
•

Personalized Landing Page (Feb): See the cases and activities that matter most to you instantly on login.

•

Page Sharing (Mar): Share the searches you run with colleagues or clients using an easy link.

•

Search History (May): See recently visited cases, patents, and parties; never worry about losing your search again.

•

ANDA Case Filter (July): Limit case lists to cases filed pursuant to ANDA provisions of the Hatch-Waxman Act.

•

Export to PDF (July): Easily PDF your search results for archival or sharing.

•

Favorite Cases (Aug): Favorites make it easier to find the cases you check the most.

•

Multiple Document Support (Sept): Easily find attachments and exhibits without having to resort to PACER.

•

Time to Claim Construction Hearing, and Case Timing Analytics (Oct.): Get a sense of how long a particular
district or judge takes to reach a claim construction hearing or trial.

•

Patent Damages Analytics (Nov): Zoom in on cases in any case list where damages have been awarded and see the
breakdown by type.

•

Motion Metrics (Nov): Find grant/deny rates by judge for dismissals, transfers, summary judgments, and more.

•

Law Firm Report (Dec): Extract the firms representing (and opposing) parties in your case list.

Many of these new features were the result of customer feedback and collaboration. And Lex Machina has been
busy so far in 2015 as well:
•

PTAB trials (Feb): Find any PTAB trials
for patents litigated in district court;
breakdown PTAB trials by type, filing
date, and status.

•

Enhanced Page Layout for Wide Screens
(March)

•

Legal Analytics for Trademark and
Copyright cases

Lex Machina
1010 Doyle Street, Suite 200
Menlo Park, CA 94025
Phone: (650) 390-9500
www.lexmachina.com
© 2015 Lex Machina
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A change in patentee fortunes
May 2015

Leading Observations
1

Patent litigation: first decline in
five years

4

Industry segmentation: large
differences in median damages but
similar success rates

7

NPEs still carry a big stick,
but face increased challenges

• Number of patent lawsuits filed in 2014
dropped by 13%; dramatic shift from
recent years

• Consumer products leads in number of cases

• Damages awards for NPEs are 4.5x greater
than those for practicing entities over the last
five years

• Driven by Alice Corp. v. CLS Bank, which
raised the bar for patentability and
enforcement of software patents

• Biotech/pharma has highest median
damages award, followed by
telecommunications and medical devices

• NPE cases concentrated in certain district
courts: 5 district courts (of 94) account for
42% of all identified NPE decisions

• What will be the impact on future patent
enforcement? Will existing patent cases
before the US Supreme Court similarly
impact litigation trends?

• Will these trends continue?

• NPEs are 10% less successful overall
• Patent-eligible subject matter constrained
following Alice Corp. v. CLS Bank decision

Biotech/pharma
industry has highest
median damages award

Patent litigation
decreases by

13%
5
2

Median damages award
continues downward trend

• 2014 annual median damages award at
second-lowest point in 20 years
• No “mega” verdicts in 2014
• Gulf between practicing and nonpracticing
entities (NPEs) grows

Time-to-trial slows down

• Jury decisions account for 67% of identified
cases in last five years (excluding ANDA
cases)
• Median jury award is 31x greater than
median bench award in last 5 years
• If damages are motivating your litigation,
would you consider a bench trial given the
much lower median damages?
Juries decide

67%
of the time

NPEs still carry
a big stick

• As the number of patent lawsuits escalated
dramatically over the last decade, the time-totrial increased
• How is your company preparing for the
long haul? Should you reconsider your
litigation strategy given a longer period
to resolution?

8

Trends in appeals

• 52% of appealed cases are modified in
some regard
Median time-to-trial:
extended to about
2.4 years

Second-lowest
point in 20 years

3

• Will NPEs continue to litigate at similar
rates as seen in the last decade? How will
potential Congressional reform or court
action impact NPE activity?

• Median time-to-trial is about 2.4 years

• Will NPEs continue to succeed with
high-dollar litigation? How will this
impact your company’s response to
NPE lawsuits?

Jury decisions continue to climb

• Higher likelihood of the losing plaintiff
having to reimburse defendant’s costs,
following two 2014 Supreme Court decisions

6

District rankings: the more
things change, the more they
stay the same

• Top five districts in terms of patent-holder
favorability remain the same (Virginia
Eastern; Delaware; Texas Eastern;
Wisconsin Western; Florida Middle)
• Forum shopping really matters when it
comes to success rates and damages
• Has your company ranked its most
important litigation goals when
choosing a venue? Is a speedy outcome
worth lower damages or lower chances
of prevailing?
Top

5

districts
remain the same

• When the Federal Circuit addresses damages
issues in an appellate opinion, 80% of those
decisions are modified in some regard
• How will Federal Circuit decisions
continue to shape patent damages law?
Will the Federal Circuit continue to police
the district courts regarding damages
awards?

52%

of appealed cases
are modified in
some regard
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Patent litigation
decreases dramatically
In a dramatic shift from recent years, the
annual number of patent actions filed
declined for the first time since 2009.
Approximately 5,700 cases were filed in
2014—representing a drop of 13%. The
decline in year-over-year growth is in stark
contrast to the compound annual growth rate
(CAGR) in the number of patent cases filed
since 2009, which had been growing at 24%
through 2013. The overall CAGR between
1991 and 2014 now stands at 7%. The decline
in the number of patent cases filed is likely
driven by various factors, the primary one

being the Supreme Court’s June decision in
Alice Corp. v. CLS Bank, which significantly
impacted the ability to obtain and assert
software patents.
In contrast, the number of patents granted
by the United States Patent and Trademark
Office (USPTO) continued to grow steadily,
increasing by 14% over last year. Despite the
divergence in 2014, there continues to be a
very high correlation (approximately 95%)
between the numbers of patent cases filed
and patents granted.

Patent litigation
decreases by

13%

Figure 1. Patent case filings and grants
7,000

350,000

300,000

5,000
250,000

CAGR = 5.2%
4,000

200,000

Patents granted

Patent cases filed

6,000

3,000
150,000

2,000

1,000

CAGR = 7.1%

’91 ’92 ’93 ’94 ’95 ’96 ’97 ’98 ’99 ’00 ’01 ’02 ’03 ’04 ’05 ’06 ’07 ’08 ’09 ’10 ’11 ’12 ’13 ’14

100,000

Year
Patent cases

Patents granted

Years are based on September year-end.
Sources: Performance & Accountability Report (USPTO) and Judicial Facts and Figures (US Courts)
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Median damages trends

Second-lowest
point in

20
years

Median damages award
continues downward trend

Gulf between NPE and practicing
entity damages grows

Adjusting for inflation using the consumer
price index (CPI), the annual median
damages award between 1995 and 2014
ranged from $1.9 million to $17.0 million,
with an overall median award of $5.4
million over the last 20 years. In 2014, the
median damages award was $2.0 million—
the second-lowest point in 20 years.

Our analysis shows the continuation of a
trend that began in the early 2000s: much
higher damages awarded to NPEs relative
to practicing entities. Unlike awards for
practicing entities, NPE awards increased
between the two most recent periods. In
addition, the NPE median award has grown
to almost 4.5x the median for practicing
entities in the most current five-year period.

Segmenting the 20-year period from 1995
through 2014 into four periods, we see
a continued steep decline in the median
damages award since 2000.

Figure 2. Median damages award

Figure 3. Median damages award:
NPEs vs. practicing entities

Median damages award (in $M)

Median damages award (in $M)

61

100

$5.6

$7.6

152

$5.3

1995–1999 2000–2004 2005–2009

157

$2.9

2010–2014

The number of identified decisions is indicated in the top corner.

$5.7 $5.6

$11.4
$5.8 $7.5$5.0 $8.9
$2.0

1995–1999 2000–2004 2005–2009
NPEs
Practicing entities
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2010–2014

No billion-dollar cases,
but one 2014 award squeaks
into the top 10

case, Medtronic settled patent litigation with
Edwards Lifesciences over heart valves for
approximately $1.15 billion.

Large damages awards grab headlines. Since
2012—when three awards of $1 billion
or more broke into the top ten list—no
awards have even come close. However,
2014 saw one case, Masimo Corporation
v. Phillips Electronics, land in the top 10
list. This $467 million award involved
technology for measuring blood oxygen
levels. In another notable medical device

The table below displays the top ten initial
damages awards since 1995. It is important
to note that the awards reflected in the
following table are those identified during
initial adjudication—most have since been
vacated, remanded or reduced, were settled
while pending appeal, or are still under
appeal.

Figure 4. Top ten largest initial adjudicated damages awards: 1995–2014

Technology

Award
(in $M)

Centocor Ortho Biotech Inc. Abbott Laboratories

Arthritis drugs

$1,673

Lucent Technologies Inc.

Microsoft Corp.

MP3 technology

$1,538

2012

Carnegie Mellon University

Marvell Technology Group

Noise reduction on circuits for disk drives

$1,169

2012

Apple Inc.

Samsung Electronics Co.

Smartphone software

$1,049

2012

Monsanto Company

E. I. du Pont de Nemours and Co.

Genetically modified soybean seeds

$1,000

2010

Mirror Worlds LLC

Apple Inc.

Operating system

$626

2005

Cordis Corp.

Medtronic Vascular, Inc.

Vascular stents

$595

2004

Eolas Technologies Inc.

Microsoft Corp.

Internet browser

$521

2011

Bruce N. Saffran, M.D.

Johnson & Johnson

Drug-eluting stents

$482

2014

Masimo Corporation

Philips Electronics N. America Corp.

Device measuring blood oxygen levels

$467

Year

Plaintiff

2009
2007

Defendant
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Jury vs. bench comparisons
Jury trials are favored overall
Unlike the 1980s and 1990s, the modern era
of patent infringement litigation has seen
juries evolve as the preferred trier of fact. In
the last five years, the percentage of cases
decided by a jury reached 67%, excluding
Abbreviated New Drug Application (ANDA)related litigation.1

Jury vs. bench success
gap narrows
Numerous factors contribute to the
increasing use of juries. Over the last 20
years, patent holders have experienced
higher trial success rates with juries than
with the bench. However, the margin
between bench and jury success rates has
steadily narrowed over time.

Juries decide

67%
of the time

Figure 5. Percent of cases decided by
juries (excluding ANDA cases)

67%

Figure 6. Trial success rates: bench vs. jury

The gap between bench and jury success rates
has been steadily narrowing—from almost 40%
to only about 10%.

61%

Bench

Jury

43% 1995–1999

81% 1995–1999

55% 2000–2004

78% 2000–2004

58% 2005–2009

77% 2005–2009

65% 2010–2014

75% 2010–2014

26%

1
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2010s

2000s

1990s

1980s

14%

These cases are, with rare exceptions, tried by the
bench, and their increasing prevalence in recent
years would otherwise skew this measure.

Still, median jury awards
substantially outpace the bench
Since 2000, median jury awards have been
significantly greater than median bench
awards. This growing gap reflects the
decrease in high-stakes damages cases that
are heard by the bench, as large-stakes cases
are almost always tried by juries.

Figure 7. Median damages award: bench
vs. jury decisions
Median damages award (in $M)

Bench
Jury

$6.1 $4.7 $1.6 $13.3 $0.5 $8.0 $0.3 $9.4

1995–1999

2000–2004

2005–2009

2010–2014
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Reasonable royalties are the most
prevalent measure of damages
Conjoint analysis: a
new lens in calculating
damages
The complexity of a
quantification of lost profits
and/or reasonable royalties is
heightened when the analysis
demands an identification
of the portion of the accused
product’s sales that are
attributable to patentinfringing components, as
opposed to non-patented
elements. This apportionment
analysis applies to many
otherwise generic products
with patented enhancements.
The courts’ standards for
such apportionment have
become more rigorous, and,
as a result, damages claims
may require empirical data
to apportion value to the
patented components. Such
evidence can be gathered
through surveys and statistical
analysis of consumer behavior.
Conjoint analysis can provide
insight on how customers value
the product attributes (i.e.,
features; functionality; and
benefits) that contribute to an
overall product or service.
The analytical rigor of conjoint
analysis can be applied to
determine the most influential
combination of product
attributes on customer choice.
The results can be honed to
better understand differences
in preferences amongst a
core customer segment or
across a wider market. The
insights drawn can be used
to illustrate relationships
between customer demand
and willingness to pay for
individual product attributes.
Want to know
more? Scan this
code to access PwC’s
Experience Radar.
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How are patent holders
most often compensated
for infringement?
Reasonable royalties are the type of
damages most frequently awarded in patent
cases, more than double the frequency
of lost profits awards. There are several
reasons why lost profits damages are not as
common as reasonable royalties:
• Even patentees eligible for lost profits
awards might eschew lost profits claims.
Patent holders might not want to risk
disclosing proprietary cost and profit
information necessary for the calculation
of lost profits.

Figure 8. Composition of damages
awards2

• Lost profits entitlement can be more
difficult to establish. The proliferation of
competition and specialized distribution
channels provides greater access to
substitute products; therefore, even
without an alleged infringer’s products
on the market, consumers may not have
bought the patentee’s product.

81%
74%

• NPEs, which bring an increasing
proportion of patent actions, are
ineligible for lost profits damages.
Excluding NPE results, the proportion of
damages awarded through reasonable
royalties decreases by about 6%.

34%

9%

• Damages awards for price erosion claims
have become almost nonexistent in
recent years. The cost and complexity of
price erosion analyses have reduced the
recovery (and likely the pursuit) of price
erosion claims.

PwC 2015 Patent litigation study

31%

2%
1995–2004

2005–2014

Price erosion
Lost profits
Reasonable royalties

2

Because some litigants receive damages awards of
both lost profits and reasonable royalties, the totals
exceed 100%.

Success rates
Success rates vary by type of
entity and stage of decision

NPEs and practicing entities are
more successful with juries

The overall success rate for practicing
entities is almost 10% higher than that for
NPEs over the last 20 years. NPEs are much
less successful at the summary judgment
stage: winning in only 4% of identified
decisions, as opposed to 10% for practicing
entities. Conversely, the trial success rates
are comparable, at roughly two-thirds.

Both practicing entities and NPEs have been
significantly more successful when juries
decide their cases. Our analysis shows a
divergence: while practicing entities enjoy
a success rate 10% higher than NPEs when
their cases are decided by the bench, their
success rates with juries are the same.

Figure 9. Patent holder success rates:
1995–2014

Figure 10. Patent holder success rates at
trial: 1995–2014
90%

80%

80%

77% 77%

70%

67%
65%

70%

60%

60%

57%

50%

50%

47%
40%

40%

35%
30%

30%

26%
20%

20%

Overall

Summary
judgment

Trial

Bench
decisions

288/376

0%

73/95

4%

0%

226/394

10%

10%

29/62

10%

Jury
decisions

NPEs

NPEs

Practicing entities

Practicing entities
The number of cases is indicated within the respective column.
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Patent litigation across industries
Our research shows that the ten most
active industry classifications (out of 20)
collectively account for almost 90% of
identified decisions. Patent cases associated
with the consumer products industry were
most prevalent between 1995 and 2014,
representing 18% of all identified decisions.

Biotech/pharma
industry has
highest median
damages award

Figure 11. Distribution of cases: top ten industries, 1995–2014
20%
18%

15%

16%
14%

10%

12%

9%

Practicing entities
NPEs
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2%

1%

2%

3%

1%

Chemicals

2%

4%

3%
Automotive

2%

4%

Telecommunications

2%

6%

Business/consumer services

4%

7%

Software

0%

3%

8%

Medical devices

2%

Industrial/construction

4%

Biotech/pharma

6%

Consumer products

8%

Computer hardware/electronics

10%

1%

Median damages award is largest
in biotech/pharma industry

patented technology associated with the
biotech/pharma, telecommunications and
medical devices industries experienced a
significantly higher median damages award
than other industries.

While patents associated with the consumer
products industry represented the largest
percentage of identified decisions, their
median damages award was relatively low
compared to the nine other most active
industries. Consistent with last year’s study,

Medtech: Continue the
innovation challenge
Innovation: the mere concept
needs redefining in a health
ecosystem that demands and
rewards new models for delivering
better care at lower costs across
a broad patient population.
Medtech companies should be
ready to compete in this new
environment, or risk being
displaced by competitors that
can show evidence that their
innovations achieve the same
high clinical standards but are
faster, better, cheaper, and more
integrated into a care delivery
continuum that increasingly
transcends geography. In many
instances, these companies exist
outside the traditional medtech
realm. With all this change, there
is opportunity.

Figure 12. Median damages award: top ten industries, 1995–2014
Median damages award (in $M)

Overall median damages award for all industries is about $5.4M

$1.9

$21.4

$2.8

$4.9

$9.5

86

25

51

33

62

Consumer
products

Biotech/
pharma

$19.4
59

Medical
devices

Industrial/
construction

$6.2

$19.7

22

Business/
consumer services

29

Telecommunications

Software

In PwC’s report Medtech companies
prepare for an innovation
makeover,3 our Health Research
Institute found several trends that
medical device companies may
want to take to heart, including:
• The value of a device is no
longer solely in the product
itself. While clinical efficacy
is a must, the true value in
medtech today is a company’s
ability to provide information,
services, and other assistance
to customers to solve additional
problems such as improving
diagnostics, monitoring
patients remotely, and more.

Computer hardware/
electronics

$0.7
20

Automotive

$0.4

• Medtech companies are
looking to open innovation as
a key approach to drive future
growth. However, medtech
executives admit finding the
right external partners with
whom to collaborate is difficult.

17

Chemicals

To read Medtech companies prepare
for an innovation
makeover please scan
this QR code.

The number of identified decisions is indicated within the respective circle.

3

Medtech companies prepare for an
innovation makeover, PwC Health
Research Institute, October 2013.
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Success rates fairly consistent
across industries
While the overall success rate (trial and
summary judgment combined) for all
industries during the 20-year period was
approximately 33%, holders of patents
related to the consumer products, biotech/
pharma, medical devices and computer

hardware/electronics industries achieved
success rates slightly higher than the
overall median. The table below also
demonstrates that success rates across the
top ten industries were relatively consistent,
deviating less than 10% from the 33%
aggregate success rate for the study.

Figure 13. Patent holder success rates: top ten industries, 1995–2014

45%
40%
35%
Overall success rate
30%
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Chemicals

Automotive

Telecommunications

Business/consumer services

Software

0%

Medical devices

5%

Industrial/construction

10%

Biotech/pharma

15%

Consumer products

20%

Computer hardware/electronics

25%

Telecommunications and
computer hardware/electronics
lead in jury decisions
The percentage of cases decided by juries
varies significantly by industry. The wide
disparity is highlighted by the difference in
jury decisions between the biotech/pharma
and telecommunications industries.

While the biotech/pharma industry
experienced the highest median damages
award, it had a considerably lower
percentage of jury decisions than the other
top ten industries. This is partly due to
the frequent incidence of ANDA-related
litigations, which are tried primarily by the
bench. Removing ANDA-related litigation
would increase the percentage of cases
decided by juries in the biotech/pharma
industry to 47%.

Consumer goods CEOs
weigh in
The consumer products industry
continues to encompass the
highest volume of identified
patent decisions, with a success
rate that is generally higher than
the overall median. Looking to
the future, where are consumer
products companies focusing their
vision? How might these roads
impact their patent litigation
strategy?
• 57% of consumer goods CEOs
are entering other sectors or
considering doing so.
• 67% are concerned about the
shift in consumer shopping
patterns. Like their peers in
other sectors, many consumer
goods CEOs expect a range
of disruptive forces—such as
regulation, competition and
changes in customer behavior—
to reshape the commercial
landscape.

Figure 14. Percentage of cases decided by juries: top ten industries, 1995–2014
90%
80%
70%

• Consumer goods CEOs
recognize the strategic
significance of mobile
technologies for engaging with
customers, data analytics and
cyber security tools. But they
place slightly less weight on
data analytics than their peers
in other industries (74% versus
80% overall).

60%
Overall jury %

• Scan this QR code to learn more
about what industry CEOs are
concerned about.4

Chemicals

Automotive

Telecommunications

Business/consumer services

Software

0%

Medical devices

10%

Industrial/construction

20%

Biotech/pharma

30%

Consumer products

40%

Computer hardware/electronics

50%

4

All stats from PwC’s 18th Annual
Global CEO Survey, 2015.
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Time-to-trial analysis
General slowdown over the
last decade

Figure 15. Median time-to-trial
2.5

58
50

2.4

2.3

2.2

Median time-totrial: extended to
about 2.4 years

2.1

28
23

Number of cases
per year
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2010-2014

2005-2009

2000-2004

1995-1999

2.0

Median time-to-trial (in years)

Overall, time-to-trial has remained
relatively steady, at about 2.4 years, since
2005. An increase of about one-third of
a year is evident since 2000–2004, when
case volume was significantly lower, and
the median was just over two years.

1.9

1.8

Median time-to-trial

District rankings
Certain districts are more
favorable to patent holders

for each of these metrics, with the overall
ranking based on a simple average of the
three.

Certain jurisdictions (particularly Virginia
Eastern, Delaware, Texas Eastern and
Wisconsin Western) continue to be more
favorable venues for patent holders, with
shorter time-to-trial, higher success rates
and greater median damages awards. The
table below presents the 15 most active
districts and their categorical rankings

The overall ranking of the districts remained
relatively stable, with the top five districts
in terms of favorability to patent holders
remaining the same. California’s Northern
District experienced the most significant
change, dropping from tenth place last year
to thirteenth.

Top

5

districts
remain the same

Figure 16. District court rankings: 1995–2014
The rankings for these courts are based on their relative ranking for each of the three measures, equally weighted.

Overall
rank

District

Median
time-to-trial
(in years)

Rank

Overall
success
rate

Rank

Median damages
award

Rank

1

Virginia Eastern

1.0

1

30%

8

$32,619,063

2

2

Delaware

2.0

5

43%

4

$16,257,851

4

3

Texas Eastern

2.3

7

55%

1

$8,949,616

5

4

Wisconsin Western

1.1

2

32%

7

$6,484,809

6

5

Florida Middle

1.8

3

55%

2

$192,839

15

6

Texas Southern

2.0

4

22%

15

$57,959,587

1

7

Texas Northern

2.4

8

46%

3

$3,702,082

9

8

New Jersey

2.7

12

34%

5

$16,850,037

3

9

California Central

2.2

6

29%

10

$3,189,642

11

10

New York Southern

2.5

9

28%

11

$3,625,039

10

11

Massachusetts

3.6

14

32%

6

$2,735,082

12

12

Minnesota

2.7

11

30%

9

$1,674,563

13

13

California Northern

2.7

13

26%

13

$5,391,311

8

14

Illinois Northern

3.7

15

26%

12

$6,074,044

7

15

Florida Southern

2.5

10

23%

14

$386,133

14

Overall (all decisions identified)

2.3

33%

$5,391,311
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NPE decisions concentrated in a
few districts
Cases with NPEs as patent holders were
concentrated in a few districts. The top five
districts (out of 94 total) with the most identified decisions involving NPEs accounted
for 42% of all identified decisions—and the
top ten districts accounted for 58%. The
percentage of NPE decisions in the most
active NPE districts continues to increase,
indicating continued concentration of NPE
cases in certain courts.

The districts with the most identified NPE
decisions, however, present a dichotomy in
relative NPE success rates. Texas Eastern,
with the most identified NPE cases by far,
also has one of the highest success rates,
almost double the NPE average. However,
the next three districts yielded success rates
roughly 10% or more below the overall NPE
average of 26%.

Figure 17. District courts with most identified decisions with NPE as patent holder:
1995–2014
Decisions
involving NPEs

Total identified
decisions

NPE % of
total decisions

NPE success rate

Texas Eastern

55

148

37%

49%

Illinois Northern

36

148

24%

17%

New York Southern

34

142

24%

12%

California Northern

31

171

18%

16%

Delaware

26

221

12%

35%

California Central

17

95

18%

35%

Massachusetts

15

82

18%

33%

Florida Southern

14

43

33%

14%

Pennsylvania Eastern

11

35

31%

18%

Minnesota

10

50

20%

40%

Texas Southern

10

50

20%

10%

DC

10

24

42%

0%

Virginia Eastern

10

56

18%

20%

Texas Northern

9

35

26%

56%

US Court of Federal Claims

8

20

40%

13%

Florida Middle

8

38

21%

63%

Colorado

7

27

26%

43%

New Jersey

7

96

7%

14%

Pennsylvania Western

6

17

35%

67%

Maryland

6

18

33%

0%

6

44

14%

0%

432

2,162

20%

26%

District

Michigan Eastern
All identified decisions

Includes districts with more than 5 identified decisions involving an NPE as the patent holder.
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Practicing entities and NPEs:
By the numbers
The median damages award for NPEs was
significantly higher than that of practicing
entities, while practicing entities enjoyed
higher success rates and slightly shorter
median time-to-trial.
We further analyzed NPE litigation
by NPE type: (1) companies/for-profit
organizations, (2) universities/non-profit
organizations, and (3) individuals/
inventors.

The median damages award for NPEs that
are universities/non-profits surpassed
damages awarded to companies/
for-profit organizations, an interesting
change from prior years. NPEs that are
individuals/inventors continue to lag in
median damages.
Individual NPEs also lag far behind in
success rates. As with median damages,
universities/non-profits lead the pack in
overall success.

NPEs still carry
a big stick

Figure 18. Key statistics for practicing entities and NPEs: 1995–2014
Median time-to-trial
(in years)

Overall success rate

Median damages award

NPEs

2.6

26%

$9,163,544

Practicing entities

2.3

35%

$4,586,077

Figure 19. Patent holder median damages
award by NPE type: 1995–2014

Figure 20. Patent holder success rates by
NPE type: 1995–2014

Median damages award (in $M)

$16.2

31%

$11.5

64/206

Company success rate falls
in the middle, but still below
overall 35%

48%

$3.0
64

11

Company

University
& non-profit

11/23

Universities/non-profits lead the
pack in overall success

18%

36
36/203

Individual NPEs lag far behind in
success rate

Individual

The number of cases is indicated within the respective column.

The number of cases is indicated below each graphic.
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Statistics by judge
We also captured information on the
presiding judge in identified patent litigation
disputes. The table below represents
statistics for the judges with the most
identified decisions from 1995–2014. The
median damages award in cases presided
over by nine of these judges significantly
exceeds the overall median damages award,

possibly indicating that larger disputes tend
to be handled by more experienced judges.
Interestingly, patent holder success rates
for seven of these judges also exceeds the
overall success rate, particularly in the
Eastern District of Texas.

Figure 21. Most active district court judges: 1995–2014

Overall
success rate

Median
time-to-trial
(in years)

$21,900,503

38%

1.9

29

$21,624,925

58%

1.9

22

$8,895,467

63%

2.4

23

11

$16,001,822

48%

2.1

Texas Eastern

15

13

$6,950,660

73%

1.8

Marilyn

California Southern

12

7

$42,854,609

42%

2.1

Young

William

Massachusetts

12

4

$236,890

17%

1.7

Darrah

John

Illinois Northern

11

3

$10,301,716

9%

3.5

Alsup

William

California Northern

11

4

$19,394,779

9%

1.6

Gilstrap

Rodney

Texas Eastern

11

9

$8,241,792

64%

3.0

Rank

Judge
last name

Judge
first name

Identified
decisions

Identified trial
decisions

District

1

Robinson

Sue

Delaware

72

42

2

Sleet

3

Davis

Gregory

Delaware

33

Leonard

Texas Eastern

30

4

Stark

Leonard

Delaware

5

Clark

Ron

6

Huff

7
8
9
10
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Median
damages
award

Patent litigation appeals:
2006–2012
Summary appellate statistics

52%

For the second time, our study analyzed
appellate outcomes in patent litigations
from the Federal Circuit. Our analysis began
with district court decisions originally tried
between 2006 and 2012, which ensured
that the large majority of cases appealed had
reached a conclusion at the Federal Circuit.
We then researched the appellate status of
such cases through 2014.

Overall, appeals were lodged in 75% of cases
analyzed. While less than 1% of appeals
remain pending and 22% of appeals were
dismissed or settled, over three-fourths
(77%) of appeals have reached a conclusion.
Additionally, 61% of the appealed cases
received a written opinion and 16% resulted
in summary affirmances, where the Federal
Circuit upheld the district court decision
without further explanation or discussion.

of appealed cases
are modified in
some regard

Figure 22. Status of district court cases: 2006–2012 decisions

1%

16%

25%

22%

75%

61%

Appealed

Appeal pending

Not appealed

Dismissed/Settled
Opinion
Summary affirmance
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Which party appeals more often?
It depends on your perspective…

often (46% individually) than losing alleged
infringers (38% individually).

The alleged infringer appeals more often
overall (28% individually) than the patent
holder (21% individually) after trial. This
reflects the fact that patent holders win
more often at trial (70% trial win rate in
2005–2014), and thus have less reason to
appeal. As would be expected, the “loser” of
the district court trial appeals more often.

Further, 10% of successful patent holders
and 7% of successful alleged infringers
appeal individually. This demonstrates
that even a favorable outcome at the
district court can leave a party not fully
satisfied, whether on issues involving
the patent claims, product and territory
coverage, damages awarded, pre-/postjudgment interest, enhanced damages, or
permanent injunction.

However, adding the perspective of who won
and who lost at trial gives a more nuanced
view of who appeals more often. Based on
our data, losing patent holders appeal more

Figure 23. Appeals after district court decisions: 2006–2012

Overall
25%

26%

28%

21%

Patent holder loss at district court
22%

24%

7%

46%

Patent holder success at district court
26%

0%

10%

20%

27%

30%

40%

Not appealed
Both parties appealed
Alleged infringer appealed
Patent holder appealed
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50%

38%

60%

70%

80%

10%

90% 100%

We also analyzed damages issues in the
context of appeals. Of the appellate opinions we examined (excluding summary
affirmances), 18% discussed substantive
damages issues. Of these opinions, 80% had
damages issue(s) reversed, vacated and/or
remanded—i.e., modified in some regard.

5

17%
22%

45%
40%
35%

7%

30%
25%

26%

20%
15%
10%
5%
0%

26%

5%
14%

Mixed decision (*)

In total, roughly equal portions of appealed
cases are affirmed in total (48%) as are
modified in some regard (52%). The likelihood of any given appeal outcome varies
according to which party won or lost the
initial district court case. In cases where the
patent holder lost at district court, about
two-thirds of the appeals are affirmed in
total, with the balance being modified in
whole or in part. Conversely, where the
patentee won at district court, around
two-thirds of the appeals are modified in
whole or in part.

50%

Reversed/vacated/remanded

Our analysis shows that 33% of appealed
patent infringement cases were mixed
decisions; that is, some aspects of the appeal
were affirmed while others were reversed,
remanded or vacated. Additionally, almost
half of cases were affirmed in total and
19% were entirely reversed, vacated and/or
remanded.

Figure 24. Appeal outcome by success of
patent holder in district court: 2006–20125

Affirmed in total

Appellate outcomes: a mixed bag

Patent holder loss at district court
Patent holder success at district court
(*) Mixed decisions are decisions in which the appeal was
both affirmed in part and reversed, vacated or remanded
in part.

The 2014 Patent Litigation Study reported
incorrect figures for this chart. Corrected figures
for 2014 are: Affirmed in total-44%; Reversed/
vacated/remanded-21%; Mixed decisions-35%.
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Results vary by originating
district
When assessing the distribution of appeal
outcomes among the five district courts with
the most appeals during the 2006–2012
time period, Texas Eastern and California
Northern align with the overall percentage

of cases affirmed. However, Delaware,
New Jersey and New York Southern saw
affirmation at roughly 60%. Rates of cases
reversed, remanded and vacated in total
were generally consistent with the overall
19% finding; however, New York Southern
had only 9% completely overturned (i.e.,
reversed/vacated/remanded).

Figure 25. Appeal outcomes from top five district courts: 2006–2012

100%

42%

28%

29%

22%

27%

33%

90%
80%
17%

70%

16%

60%
56%

50%

50%

40%

Mixed decision (*)
Reversed/vacated/remanded
Affirmed in total
(*) Mixed decisions are decisions in which the appeal was both
affirmed in part and reversed, vacated or remanded in part.
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All district courts

New York Southern

California Northern

New Jersey

Delaware

Texas Eastern

0%

48%

42%

30%

10%

19%

64%

61%

16%

20%

9%

21%

Methodology
To study the trends related to patent
decisions, PwC identified final decisions
at summary judgment and trial recorded
in two Lexis Advance databases, US
District Court Cases and Jury Verdicts and
Settlements, as well as in corresponding
docket entries from LexisNexis Courtlink.

• Cases decided at trial include those
district court patent infringement cases
where a decision was rendered by a judge
or jury after trial.

The study identified 2,162 district court
patent decisions issued since 1995. Some
figures cited in this study have been
rounded: therefore totals may not equal the
sum of their components.

• Time-to-trial is calculated from the
complaint date to the first day of either
the bench or jury trial for each case.

Definitions for important terms used
throughout the study are listed here:
• Cases decided at summary
judgment include those district court
patent infringement cases where a judge
has issued a dispositive opinion regarding
invalidity and/or infringement at
summary judgment.

• A success includes instances where a
liability decision was made in favor of the
patent holder.

• A nonpracticing entity (NPE) is an
entity that does not have the capability
to design, manufacture, or distribute
products with features protected by the
patent.
• Median damages have been adjusted
for inflation to 2014 US dollars.
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Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

ALICE CORPORATION PTY. LTD. v. CLS BANK
INTERNATIONAL ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT
No. 13–298.

Argued March 31, 2014—Decided June 19, 2014

Petitioner Alice Corporation is the assignee of several patents that disclose a scheme for mitigating “settlement risk,” i.e., the risk that only
one party to an agreed-upon financial exchange will satisfy its obligation. In particular, the patent claims are designed to facilitate the
exchange of financial obligations between two parties by using a
computer system as a third-party intermediary. The patents in suit
claim (1) a method for exchanging financial obligations, (2) a computer system configured to carry out the method for exchanging obligations, and (3) a computer-readable medium containing program code
for performing the method of exchanging obligations.
Respondents (together, CLS Bank), who operate a global network
that facilitates currency transactions, filed suit against petitioner,
arguing that the patent claims at issue are invalid, unenforceable, or
not infringed. Petitioner counterclaimed, alleging infringement. After Bilski v. Kappos, 561 U. S. 593, was decided, the District Court
held that all of the claims were ineligible for patent protection under
35 U. S. C. §101 because they are directed to an abstract idea. The
en banc Federal Circuit affirmed.
Held: Because the claims are drawn to a patent-ineligible abstract idea,
they are not patent eligible under §101. Pp. 5–17.
(a) The Court has long held that §101, which defines the subject
matter eligible for patent protection, contains an implicit exception
for ‘ “[l]aws of nature, natural phenomena, and abstract ideas.’ ” Association for Molecular Pathology v. Myriad Genetics, Inc., 569 U. S.
___, ___. In applying the §101 exception, this Court must distinguish
patents that claim the “ ‘buildin[g] block[s]’ ” of human ingenuity,
which are ineligible for patent protection, from those that integrate
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the building blocks into something more, see Mayo Collaborative Services v. Prometheus Laboratories, Inc., 566 U. S. ___, ___, thereby
“transform[ing]” them into a patent-eligible invention, id., at ___.
Pp. 5–6.
(b) Using this framework, the Court must first determine whether
the claims at issue are directed to a patent-ineligible concept. 566
U. S., at ___. If so, the Court then asks whether the claim’s elements,
considered both individually and “as an ordered combination,” “transform the nature of the claim” into a patent-eligible application. Id.,
at ___. Pp. 7–17.
(1) The claims at issue are directed to a patent-ineligible concept:
the abstract idea of intermediated settlement. Under “the longstanding rule that ‘[a]n idea of itself is not patentable,’ ” Gottschalk v. Benson, 409 U. S. 63, 67, this Court has found ineligible patent claims
involving an algorithm for converting binary-coded decimal numerals
into pure binary form, id., at 71–72; a mathematical formula for computing “alarm limits” in a catalytic conversion process, Parker v.
Flook, 437 U. S. 584, 594–595; and, most recently, a method for hedging against the financial risk of price fluctuations, Bilski, 561 U. S, at
599. It follows from these cases, and Bilski in particular, that the
claims at issue are directed to an abstract idea. On their face, they
are drawn to the concept of intermediated settlement, i.e., the use of
a third party to mitigate settlement risk. Like the risk hedging in
Bilski, the concept of intermediated settlement is “ ‘a fundamental
economic practice long prevalent in our system of commerce,’ ” ibid.,
and the use of a third-party intermediary (or “clearing house”) is a
building block of the modern economy. Thus, intermediated settlement, like hedging, is an “abstract idea” beyond §101’s scope. Pp. 7–
10.
(2) Turning to the second step of Mayo’s framework: The method
claims, which merely require generic computer implementation, fail
to transform that abstract idea into a patent-eligible invention.
Pp. 10–16.
(i) “Simply appending conventional steps, specified at a high
level of generality,” to a method already “well known in the art” is not
“enough” to supply the “ ‘inventive concept’ ” needed to make this
transformation. Mayo, supra, at ___, ___. The introduction of a computer into the claims does not alter the analysis. Neither stating an
abstract idea “while adding the words ‘apply it,’ ” Mayo, supra, at ___,
nor limiting the use of an abstract idea “ ‘to a particular technological
environment,’ ” Bilski, supra, at 610–611, is enough for patent eligibility. Stating an abstract idea while adding the words “apply it with
a computer” simply combines those two steps, with the same deficient
result. Wholly generic computer implementation is not generally the

Cite as: 573 U. S. ____ (2014)
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sort of “additional featur[e]” that provides any “practical assurance
that the process is more than a drafting effort designed to monopolize
the [abstract idea] itself.” Mayo, supra, at ___. Pp. 11–14.
(ii) Here, the representative method claim does no more than
simply instruct the practitioner to implement the abstract idea of intermediated settlement on a generic computer. Taking the claim elements separately, the function performed by the computer at each
step—creating and maintaining “shadow” accounts, obtaining data,
adjusting account balances, and issuing automated instructions—is
“[p]urely ‘conventional. ’ ” Mayo, 566 U. S., at ___. Considered “as an
ordered combination,” these computer components “ad[d] nothing . . .
that is not already present when the steps are considered separately.” Id., at ___. Viewed as a whole, these method claims simply recite
the concept of intermediated settlement as performed by a generic
computer. They do not, for example, purport to improve the functioning of the computer itself or effect an improvement in any other technology or technical field. An instruction to apply the abstract idea of
intermediated settlement using some unspecified, generic computer
is not “enough” to transform the abstract idea into a patent-eligible
invention. Id., at ___. Pp. 14–16.
(3) Because petitioner’s system and media claims add nothing of
substance to the underlying abstract idea, they too are patent ineligible under §101. Petitioner conceded below that its media claims rise
or fall with its method claims. And the system claims are no different in substance from the method claims. The method claims recite
the abstract idea implemented on a generic computer; the system
claims recite a handful of generic computer components configured to
implement the same idea. This Court has long “warn[ed] . . . against”
interpreting §101 “in ways that make patent eligibility ‘depend simply on the draftsman’s art.’ ” Mayo, supra, at ___. Holding that the
system claims are patent eligible would have exactly that result.
Pp. 16–17.
717 F. 3d 1269, affirmed.
THOMAS, J., delivered the opinion for a unanimous Court. SOfiled a concurring opinion, in which GINSBURG and BREYER,
JJ., joined.

TOMAYOR, J.,
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Washington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.
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_________________
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_________________

ALICE CORPORATION PTY. LTD, PETITIONER v. CLS
BANK INTERNATIONAL ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FEDERAL CIRCUIT
[June 19, 2014]

JUSTICE THOMAS delivered the opinion of the Court.
The patents at issue in this case disclose a computerimplemented scheme for mitigating “settlement risk” (i.e.,
the risk that only one party to a financial transaction will
pay what it owes) by using a third-party intermediary.
The question presented is whether these claims are patent
eligible under 35 U. S. C. §101, or are instead drawn to a
patent-ineligible abstract idea. We hold that the claims at
issue are drawn to the abstract idea of intermediated
settlement, and that merely requiring generic computer
implementation fails to transform that abstract idea into a
patent-eligible invention. We therefore affirm the judgment of the United States Court of Appeals for the Federal
Circuit.
I
A
Petitioner Alice Corporation is the assignee of several
patents that disclose schemes to manage certain forms of
financial risk.1 According to the specification largely
——————
1 The

patents at issue are United States Patent Nos. 5,970,479 (the
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shared by the patents, the invention “enabl[es] the management of risk relating to specified, yet unknown, future
events.” App. 248. The specification further explains that
the “invention relates to methods and apparatus, including electrical computers and data processing systems
applied to financial matters and risk management.” Id.,
at 243.
The claims at issue relate to a computerized scheme for
mitigating “settlement risk”—i.e., the risk that only one
party to an agreed-upon financial exchange will satisfy its
obligation. In particular, the claims are designed to facilitate the exchange of financial obligations between two
parties by using a computer system as a third-party intermediary. Id., at 383–384.2 The intermediary creates
“shadow” credit and debit records (i.e., account ledgers)
——————
’479 patent), 6,912,510, 7,149,720, and 7,725,375.
2 The parties agree that claim 33 of the ’479 patent is representative
of the method claims. Claim 33 recites:
“A method of exchanging obligations as between parties, each party
holding a credit record and a debit record with an exchange institution,
the credit records and debit records for exchange of predetermined
obligations, the method comprising the steps of:
“(a) creating a shadow credit record and a shadow debit record for
each stakeholder party to be held independently by a supervisory
institution from the exchange institutions;
“(b) obtaining from each exchange institution a start-of-day balance
for each shadow credit record and shadow debit record;
“(c) for every transaction resulting in an exchange obligation, the
supervisory institution adjusting each respective party’s shadow credit
record or shadow debit record, allowing only these transactions that do
not result in the value of the shadow debit record being less than the
value of the shadow credit record at any time, each said adjustment
taking place in chronological order, and
“(d) at the end-of-day, the supervisory institution instructing on[e] of
the exchange institutions to exchange credits or debits to the credit
record and debit record of the respective parties in accordance with the
adjustments of the said permitted transactions, the credits and debits
being irrevocable, time invariant obligations placed on the exchange
institutions.” App. 383–384.
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that mirror the balances in the parties’ real-world accounts at “exchange institutions” (e.g., banks). The intermediary updates the shadow records in real time as transactions are entered, allowing “only those transactions for
which the parties’ updated shadow records indicate sufficient resources to satisfy their mutual obligations.” 717
F. 3d 1269, 1285 (CA Fed. 2013) (Lourie, J., concurring).
At the end of the day, the intermediary instructs the
relevant financial institutions to carry out the “permitted”
transactions in accordance with the updated shadow
records, ibid., thus mitigating the risk that only one party
will perform the agreed-upon exchange.
In sum, the patents in suit claim (1) the foregoing method
for exchanging obligations (the method claims), (2) a
computer system configured to carry out the method for
exchanging obligations (the system claims), and (3) a
computer-readable medium containing program code for
performing the method of exchanging obligations (the
media claims). All of the claims are implemented using a
computer; the system and media claims expressly recite a
computer, and the parties have stipulated that the method
claims require a computer as well.
B
Respondents CLS Bank International and CLS Services
Ltd. (together, CLS Bank) operate a global network that
facilitates currency transactions. In 2007, CLS Bank filed
suit against petitioner, seeking a declaratory judgment
that the claims at issue are invalid, unenforceable, or not
infringed. Petitioner counterclaimed, alleging infringement. Following this Court’s decision in Bilski v. Kappos,
561 U. S. 593 (2010), the parties filed cross-motions for
summary judgment on whether the asserted claims are
eligible for patent protection under 35 U. S. C. §101. The
District Court held that all of the claims are patent ineligible because they are directed to the abstract idea of
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“employing a neutral intermediary to facilitate simultaneous exchange of obligations in order to minimize risk.”
768 F. Supp. 2d 221, 252 (DC 2011).
A divided panel of the United States Court of Appeals
for the Federal Circuit reversed, holding that it was not
“manifestly evident” that petitioner’s claims are directed
to an abstract idea. 685 F. 3d 1341, 1352, 1356 (2012).
The Federal Circuit granted rehearing en banc, vacated
the panel opinion, and affirmed the judgment of the District Court in a one-paragraph per curiam opinion. 717
F. 3d, at 1273. Seven of the ten participating judges
agreed that petitioner’s method and media claims are
patent ineligible. See id., at 1274 (Lourie, J., concurring);
id., at 1312–1313 (Rader, C. J., concurring in part and
dissenting in part). With respect to petitioner’s system
claims, the en banc Federal Circuit affirmed the District
Court’s judgment by an equally divided vote. Id., at 1273.
Writing for a five-member plurality, Judge Lourie concluded that all of the claims at issue are patent ineligible.
In the plurality’s view, under this Court’s decision in Mayo
Collaborative Services v. Prometheus Laboratories, Inc.,
566 U. S. ___ (2012), a court must first “identif[y] the
abstract idea represented in the claim,” and then determine “whether the balance of the claim adds ‘significantly
more.’ ” 717 F. 3d, at 1286. The plurality concluded that
petitioner’s claims “draw on the abstract idea of reducing
settlement risk by effecting trades through a third-party
intermediary,” and that the use of a computer to maintain,
adjust, and reconcile shadow accounts added nothing of
substance to that abstract idea. Ibid.
Chief Judge Rader concurred in part and dissented in
part. In a part of the opinion joined only by Judge Moore,
Chief Judge Rader agreed with the plurality that petitioner’s method and media claims are drawn to an abstract
idea. Id., at 1312–1313. In a part of the opinion joined by
Judges Linn, Moore, and O’Malley, Chief Judge Rader
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would have held that the system claims are patent eligible
because they involve computer “hardware” that is “specifically programmed to solve a complex problem.” Id., at
1307. Judge Moore wrote a separate opinion dissenting in
part, arguing that the system claims are patent eligible.
Id., at 1313–1314. Judge Newman filed an opinion concurring in part and dissenting in part, arguing that all of
petitioner’s claims are patent eligible. Id., at 1327. Judges
Linn and O’Malley filed a separate dissenting opinion
reaching that same conclusion. Ibid.
We granted certiorari, 571 U. S. ___ (2013), and now
affirm.
II
Section 101 of the Patent Act defines the subject matter
eligible for patent protection. It provides:
“Whoever invents or discovers any new and useful
process, machine, manufacture, or composition of
matter, or any new and useful improvement thereof,
may obtain a patent therefor, subject to the conditions
and requirements of this title.” 35 U. S. C. §101.
“We have long held that this provision contains an important implicit exception: Laws of nature, natural phenomena, and abstract ideas are not patentable.” Association for Molecular Pathology v. Myriad Genetics, Inc., 569
U. S. ___, ___ (2013) (slip op., at 11) (internal quotation
marks and brackets omitted). We have interpreted §101
and its predecessors in light of this exception for more
than 150 years. Bilski, supra, at 601–602; see also
O’Reilly v. Morse, 15 How. 62, 112–120 (1854); Le Roy v.
Tatham, 14 How. 156, 174–175 (1853).
We have described the concern that drives this exclusionary principle as one of pre-emption. See, e.g., Bilski,
supra, at 611–612 (upholding the patent “would pre-empt
use of this approach in all fields, and would effectively
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grant a monopoly over an abstract idea”). Laws of nature,
natural phenomena, and abstract ideas are “ ‘ “the basic
tools of scientific and technological work.” ’ ” Myriad,
supra, at ___ (slip op., at 11). “[M]onopolization of those
tools through the grant of a patent might tend to impede
innovation more than it would tend to promote it,” thereby
thwarting the primary object of the patent laws. Mayo,
supra, at ___ (slip op., at 2); see U. S. Const., Art. I, §8, cl.
8 (Congress “shall have Power . . . To promote the Progress of Science and useful Arts”). We have “repeatedly
emphasized this . . . concern that patent law not inhibit
further discovery by improperly tying up the future use
of ” these building blocks of human ingenuity. Mayo,
supra, at ___ (slip op., at 16) (citing Morse, supra, at 113).
At the same time, we tread carefully in construing this
exclusionary principle lest it swallow all of patent law.
Mayo, 566 U. S., at ___ (slip op., at 2). At some level, “all
inventions . . . embody, use, reflect, rest upon, or apply
laws of nature, natural phenomena, or abstract ideas.”
Id., at ___ (slip op., at 2). Thus, an invention is not rendered ineligible for patent simply because it involves an
abstract concept. See Diamond v. Diehr, 450 U. S. 175,
187 (1981). “[A]pplication[s]” of such concepts “ ‘to a new
and useful end,’ ” we have said, remain eligible for patent
protection. Gottschalk v. Benson, 409 U. S. 63, 67 (1972).
Accordingly, in applying the §101 exception, we must
distinguish between patents that claim the “ ‘buildin[g]
block[s]’ ” of human ingenuity and those that integrate the
building blocks into something more, Mayo, 566 U. S., at
___ (slip op., at 20), thereby “transform[ing]” them into a
patent-eligible invention, id., at ___ (slip op., at 3). The
former “would risk disproportionately tying up the use of
the underlying” ideas, id., at ___ (slip op., at 4), and are
therefore ineligible for patent protection. The latter pose
no comparable risk of pre-emption, and therefore remain
eligible for the monopoly granted under our patent laws.
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III
In Mayo Collaborative Services v. Prometheus Laboratories, Inc., 566 U. S. ___ (2012), we set forth a framework
for distinguishing patents that claim laws of nature, natural phenomena, and abstract ideas from those that claim
patent-eligible applications of those concepts. First, we
determine whether the claims at issue are directed to one
of those patent-ineligible concepts. Id., at ___ (slip op., at
8). If so, we then ask, “[w]hat else is there in the claims
before us?” Id., at ___ (slip op., at 9). To answer that
question, we consider the elements of each claim both
individually and “as an ordered combination” to determine
whether the additional elements “transform the nature of
the claim” into a patent-eligible application. Id., at ___
(slip op., at 10, 9). We have described step two of this
analysis as a search for an “ ‘inventive concept’ ”—i.e., an
element or combination of elements that is “sufficient to
ensure that the patent in practice amounts to significantly
more than a patent upon the [ineligible concept] itself.”
Id., at ___ (slip op., at 3).3
A
We must first determine whether the claims at issue are
directed to a patent-ineligible concept. We conclude that
they are: These claims are drawn to the abstract idea of
intermediated settlement.
The “abstract ideas” category embodies “the longstanding rule that ‘[a]n idea of itself is not patentable.’ ” Benson, supra, at 67 (quoting Rubber-Tip Pencil Co. v. Howard, 20 Wall. 498, 507 (1874)); see also Le Roy, supra, at
——————
3 Because the approach we made explicit in Mayo considers all claim
elements, both individually and in combination, it is consistent with the
general rule that patent claims “must be considered as a whole.”
Diamond v. Diehr, 450 U. S. 175, 188 (1981); see Parker v. Flook, 437
U. S. 584, 594 (1978) (“Our approach . . . is . . . not at all inconsistent
with the view that a patent claim must be considered as a whole”).
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175 (“A principle, in the abstract, is a fundamental truth;
an original cause; a motive; these cannot be patented, as
no one can claim in either of them an exclusive right ”). In
Benson, for example, this Court rejected as ineligible
patent claims involving an algorithm for converting binarycoded decimal numerals into pure binary form, holding
that the claimed patent was “in practical effect . . . a patent on the algorithm itself.” 409 U. S., at 71–72. And in
Parker v. Flook, 437 U. S. 584, 594–595 (1978), we held
that a mathematical formula for computing “alarm limits”
in a catalytic conversion process was also a patentineligible abstract idea.
We most recently addressed the category of abstract
ideas in Bilski v. Kappos, 561 U. S. 593 (2010). The claims
at issue in Bilski described a method for hedging against
the financial risk of price fluctuations. Claim 1 recited a
series of steps for hedging risk, including: (1) initiating a
series of financial transactions between providers and
consumers of a commodity; (2) identifying market participants that have a counterrisk for the same commodity;
and (3) initiating a series of transactions between those
market participants and the commodity provider to balance the risk position of the first series of consumer transactions. Id., at 599. Claim 4 “pu[t] the concept articulated
in claim 1 into a simple mathematical formula.” Ibid. The
remaining claims were drawn to examples of hedging in
commodities and energy markets.
“[A]ll members of the Court agree[d]” that the patent at
issue in Bilski claimed an “abstract idea.” Id., at 609; see
also id., at 619 (Stevens, J., concurring in judgment).
Specifically, the claims described “the basic concept of
hedging, or protecting against risk.” Id., at 611. The
Court explained that “ ‘[h]edging is a fundamental economic
practice long prevalent in our system of commerce and
taught in any introductory finance class.’ ” Ibid. “The
concept of hedging” as recited by the claims in suit was
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therefore a patent-ineligible “abstract idea, just like the
algorithms at issue in Benson and Flook.” Ibid.
It follows from our prior cases, and Bilski in particular,
that the claims at issue here are directed to an abstract
idea. Petitioner’s claims involve a method of exchanging
financial obligations between two parties using a thirdparty intermediary to mitigate settlement risk. The intermediary creates and updates “shadow” records to reflect the value of each party’s actual accounts held at
“exchange institutions,” thereby permitting only those
transactions for which the parties have sufficient resources. At the end of each day, the intermediary issues
irrevocable instructions to the exchange institutions to
carry out the permitted transactions.
On their face, the claims before us are drawn to the
concept of intermediated settlement, i.e., the use of a third
party to mitigate settlement risk. Like the risk hedging in
Bilski, the concept of intermediated settlement is “ ‘a
fundamental economic practice long prevalent in our
system of commerce.’ ” Ibid.; see, e.g., Emery, Speculation
on the Stock and Produce Exchanges of the United States,
in 7 Studies in History, Economics and Public Law 283,
346–356 (1896) (discussing the use of a “clearing-house” as
an intermediary to reduce settlement risk). The use of a
third-party intermediary (or “clearing house”) is also a
building block of the modern economy. See, e.g., Yadav,
The Problematic Case of Clearinghouses in Complex Markets, 101 Geo. L. J. 387, 406–412 (2013); J. Hull, Risk
Management and Financial Institutions 103–104 (3d ed.
2012). Thus, intermediated settlement, like hedging, is an
“abstract idea” beyond the scope of §101.
Petitioner acknowledges that its claims describe intermediated settlement, see Brief for Petitioner 4, but rejects
the conclusion that its claims recite an “abstract idea.”
Drawing on the presence of mathematical formulas in
some of our abstract-ideas precedents, petitioner contends
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that the abstract-ideas category is confined to “preexisting, fundamental truth[s]” that “ ‘exis[t ] in principle apart
from any human action.’ ” Id., at 23, 26 (quoting Mayo,
566 U. S., at ___ (slip op., at 8)).
Bilski belies petitioner’s assertion. The concept of risk
hedging we identified as an abstract idea in that case
cannot be described as a “preexisting, fundamental truth.”
The patent in Bilski simply involved a “series of steps
instructing how to hedge risk.” 561 U. S., at 599. Although hedging is a longstanding commercial practice, id.,
at 599, it is a method of organizing human activity, not a
“truth” about the natural world “ ‘that has always existed,’ ”
Brief for Petitioner 22 (quoting Flook, supra, at 593,
n. 15). One of the claims in Bilski reduced hedging to a
mathematical formula, but the Court did not assign any
special significance to that fact, much less the sort of
talismanic significance petitioner claims. Instead, the
Court grounded its conclusion that all of the claims at
issue were abstract ideas in the understanding that risk
hedging was a “ ‘fundamental economic practice.’ ” 561
U. S., at 611.
In any event, we need not labor to delimit the precise
contours of the “abstract ideas” category in this case. It is
enough to recognize that there is no meaningful distinction between the concept of risk hedging in Bilski and the
concept of intermediated settlement at issue here. Both
are squarely within the realm of “abstract ideas” as we
have used that term.
B
Because the claims at issue are directed to the abstract
idea of intermediated settlement, we turn to the second
step in Mayo’s framework. We conclude that the method
claims, which merely require generic computer implementation, fail to transform that abstract idea into a patenteligible invention.
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1
At Mayo step two, we must examine the elements of the
claim to determine whether it contains an “ ‘inventive
concept’ ” sufficient to “transform” the claimed abstract
idea into a patent-eligible application. 566 U. S., at ___,
___ (slip op., at 3, 11). A claim that recites an abstract
idea must include “additional features” to ensure “that the
[claim] is more than a drafting effort designed to monopolize the [abstract idea].” Id., at ___ (slip op., at 8–9). Mayo
made clear that transformation into a patent-eligible
application requires “more than simply stat[ing] the [abstract idea] while adding the words ‘apply it.’ ” Id., at ___
(slip op., at 3).
Mayo itself is instructive. The patents at issue in Mayo
claimed a method for measuring metabolites in the bloodstream in order to calibrate the appropriate dosage of
thiopurine drugs in the treatment of autoimmune diseases. Id., at ___ (slip op., at 4–6). The respondent in that
case contended that the claimed method was a patenteligible application of natural laws that describe the relationship between the concentration of certain metabolites
and the likelihood that the drug dosage will be harmful or
ineffective. But methods for determining metabolite levels
were already “well known in the art,” and the process at
issue amounted to “nothing significantly more than an
instruction to doctors to apply the applicable laws when
treating their patients.” Id., at ___ (slip op., at 10).
“Simply appending conventional steps, specified at a high
level of generality,” was not “enough” to supply an “ ‘inventive concept.’ ” Id., at ___, ___, ___ (slip op., at 14, 8, 3).
The introduction of a computer into the claims does not
alter the analysis at Mayo step two. In Benson, for example, we considered a patent that claimed an algorithm
implemented on “a general-purpose digital computer.” 409
U. S., at 64. Because the algorithm was an abstract idea,
see supra, at 8, the claim had to supply a “ ‘new and use-
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ful’ ” application of the idea in order to be patent eligible.
409 U. S., at 67. But the computer implementation did
not supply the necessary inventive concept; the process
could be “carried out in existing computers long in use.”
Ibid. We accordingly “held that simply implementing a
mathematical principle on a physical machine, namely a
computer, [i]s not a patentable application of that principle.” Mayo, supra, at ___ (slip op., at 16) (citing Benson,
supra, at 64).
Flook is to the same effect. There, we examined a computerized method for using a mathematical formula to
adjust alarm limits for certain operating conditions (e.g.,
temperature and pressure) that could signal inefficiency or
danger in a catalytic conversion process. 437 U. S., at
585–586. Once again, the formula itself was an abstract
idea, see supra, at 8, and the computer implementation
was purely conventional. 437 U. S., at 594 (noting that
the “use of computers for ‘automatic monitoringalarming’ ” was “well known”). In holding that the process
was patent ineligible, we rejected the argument that
“implement[ing] a principle in some specific fashion” will
“automatically fal[l] within the patentable subject matter
of §101.” Id., at 593. Thus, “Flook stands for the proposition that the prohibition against patenting abstract ideas
cannot be circumvented by attempting to limit the use of
[the idea] to a particular technological environment.”
Bilski, 561 U. S., at 610–611 (internal quotation marks
omitted).
In Diehr, 450 U. S. 175, by contrast, we held that a
computer-implemented process for curing rubber was
patent eligible, but not because it involved a computer.
The claim employed a “well-known” mathematical equation, but it used that equation in a process designed to
solve a technological problem in “conventional industry
practice.” Id., at 177, 178. The invention in Diehr used a
“thermocouple” to record constant temperature measure-
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ments inside the rubber mold—something “the industry
ha[d] not been able to obtain.” Id., at 178, and n. 3. The
temperature measurements were then fed into a computer,
which repeatedly recalculated the remaining cure time
by using the mathematical equation. Id., at 178–179.
These additional steps, we recently explained, “transformed the process into an inventive application of the
formula.” Mayo, supra, at ___ (slip op., at 12). In other
words, the claims in Diehr were patent eligible because
they improved an existing technological process, not because they were implemented on a computer.
These cases demonstrate that the mere recitation of a
generic computer cannot transform a patent-ineligible
abstract idea into a patent-eligible invention. Stating an
abstract idea “while adding the words ‘apply it’ ” is not
enough for patent eligibility. Mayo, supra, at ___ (slip op.,
at 3). Nor is limiting the use of an abstract idea “ ‘to a
particular technological environment.’ ” Bilski, supra, at
610–611. Stating an abstract idea while adding the words
“apply it with a computer” simply combines those two
steps, with the same deficient result. Thus, if a patent’s
recitation of a computer amounts to a mere instruction to
“implemen[t]” an abstract idea “on . . . a computer,” Mayo,
supra, at ___ (slip op., at 16), that addition cannot impart
patent eligibility. This conclusion accords with the preemption concern that undergirds our §101 jurisprudence.
Given the ubiquity of computers, see 717 F. 3d, at 1286
(Lourie, J., concurring), wholly generic computer implementation is not generally the sort of “additional featur[e]”
that provides any “practical assurance that the process is
more than a drafting effort designed to monopolize the
[abstract idea] itself.” Mayo, 566 U. S., at ___ (slip op., at
8–9).
The fact that a computer “necessarily exist[s] in the
physical, rather than purely conceptual, realm,” Brief for
Petitioner 39, is beside the point. There is no dispute that

14

ALICE CORP. v. CLS BANK INT’L
Opinion of the Court

a computer is a tangible system (in §101 terms, a “machine”), or that many computer-implemented claims are
formally addressed to patent-eligible subject matter. But
if that were the end of the §101 inquiry, an applicant could
claim any principle of the physical or social sciences by
reciting a computer system configured to implement the
relevant concept. Such a result would make the determination of patent eligibility “depend simply on the draftsman’s art,” Flook, supra, at 593, thereby eviscerating the
rule that “ ‘[l]aws of nature, natural phenomena, and
abstract ideas are not patentable,’ ” Myriad, 569 U. S., at
___ (slip op., at 11).
2
The representative method claim in this case recites the
following steps: (1) “creating” shadow records for each
counterparty to a transaction; (2) “obtaining” start-of-day
balances based on the parties’ real-world accounts at
exchange institutions; (3) “adjusting” the shadow records
as transactions are entered, allowing only those transactions for which the parties have sufficient resources; and
(4) issuing irrevocable end-of-day instructions to the exchange institutions to carry out the permitted transactions. See n. 2, supra. Petitioner principally contends that
the claims are patent eligible because these steps “require
a substantial and meaningful role for the computer.” Brief
for Petitioner 48. As stipulated, the claimed method
requires the use of a computer to create electronic records,
track multiple transactions, and issue simultaneous instructions; in other words, “[t]he computer is itself the
intermediary.” Ibid. (emphasis deleted).
In light of the foregoing, see supra, at 11–14, the relevant question is whether the claims here do more than
simply instruct the practitioner to implement the abstract
idea of intermediated settlement on a generic computer.
They do not.
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Taking the claim elements separately, the function
performed by the computer at each step of the process is
“[p]urely conventional.” Mayo, supra, at ___ (slip op., at
10) (internal quotation marks omitted). Using a computer
to create and maintain “shadow” accounts amounts to
electronic recordkeeping—one of the most basic functions
of a computer. See, e.g., Benson, 409 U. S., at 65 (noting
that a computer “operates . . . upon both new and previously stored data”). The same is true with respect to the
use of a computer to obtain data, adjust account balances,
and issue automated instructions; all of these computer
functions are “well-understood, routine, conventional
activit[ies]” previously known to the industry. Mayo, 566
U. S., at ___ (slip op., at 4). In short, each step does no
more than require a generic computer to perform generic
computer functions.
Considered “as an ordered combination,” the computer
components of petitioner’s method “ad[d] nothing . . . that
is not already present when the steps are considered
separately.” Id., at ___ (slip op., at 10). Viewed as a
whole, petitioner’s method claims simply recite the concept
of intermediated settlement as performed by a generic
computer. See 717 F. 3d, at 1286 (Lourie, J., concurring)
(noting that the representative method claim “lacks any
express language to define the computer’s participation”).
The method claims do not, for example, purport to improve
the functioning of the computer itself. See ibid. (“There is
no specific or limiting recitation of . . . improved computer
technology . . . ”); Brief for United States as Amicus Curiae
28–30. Nor do they effect an improvement in any other
technology or technical field. See, e.g., Diehr, 450 U. S., at
177–178. Instead, the claims at issue amount to “nothing
significantly more” than an instruction to apply the abstract idea of intermediated settlement using some unspecified, generic computer. Mayo, 566 U. S., at ___ (slip
op., at 10). Under our precedents, that is not “enough” to
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transform an abstract idea into a patent-eligible invention.
Id., at ___ (slip op., at 8).
C
Petitioner’s claims to a computer system and a computerreadable medium fail for substantially the same reasons. Petitioner conceded below that its media claims rise
or fall with its method claims. En Banc Response Brief for
Defendant-Appellant in No. 11–1301 (CA Fed.) p. 50, n. 3.
As to its system claims, petitioner emphasizes that those
claims recite “specific hardware” configured to perform
“specific computerized functions.” Brief for Petitioner 53.
But what petitioner characterizes as specific hardware—a
“data processing system” with a “communications controller” and “data storage unit,” for example, see App. 954,
958, 1257—is purely functional and generic. Nearly every
computer will include a “communications controller” and
“data storage unit” capable of performing the basic calculation, storage, and transmission functions required by the
method claims. See 717 F. 3d, at 1290 (Lourie, J., concurring). As a result, none of the hardware recited by the
system claims “offers a meaningful limitation beyond
generally linking ‘the use of the [method] to a particular
technological environment,’ that is, implementation via
computers.” Id., at 1291 (quoting Bilski, 561 U. S., at
610–611).
Put another way, the system claims are no different
from the method claims in substance. The method claims
recite the abstract idea implemented on a generic computer;
the system claims recite a handful of generic computer
components configured to implement the same idea. This
Court has long “warn[ed] . . . against” interpreting §101
“in ways that make patent eligibility ‘depend simply on
the draftsman’s art.’ ” Mayo, supra, at ___ (slip op., at 3)
(quoting Flook, 437 U. S., at 593); see id., at 590 (“The
concept of patentable subject matter under §101 is not
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‘like a nose of wax which may be turned and twisted in
any direction . . . ’ ”). Holding that the system claims are
patent eligible would have exactly that result.
Because petitioner’s system and media claims add nothing of substance to the underlying abstract idea, we hold
that they too are patent ineligible under §101.
*
*
*
For the foregoing reasons, the judgment of the Court of
Appeals for the Federal Circuit is affirmed.
It is so ordered.
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JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG
and JUSTICE BREYER join, concurring.
I adhere to the view that any “claim that merely describes a method of doing business does not qualify as a
‘process’ under §101.” Bilski v. Kappos, 561 U. S. 593, 614
(2010) (Stevens, J., concurring in judgment); see also In re
Bilski, 545 F. 3d 943, 972 (CA Fed. 2008) (Dyk, J., concurring) (“There is no suggestion in any of th[e] early [English] consideration of process patents that processes for
organizing human activity were or ever had been patentable”). As in Bilski, however, I further believe that the
method claims at issue are drawn to an abstract idea. Cf.
561 U. S., at 619 (opinion of Stevens, J.). I therefore join
the opinion of the Court.

