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AGENDA
10:45 am – 10:50 am: Panel Introduction
10:50 am – 11:20 am: The Big Picture – the changing nature of office space
11:20 am – 11:45 am: Corporate real estate strategies when your space no longer works
11:45 am – 11:55 am: The impact of real estate on company-wide transactions
11:55 am – 12:00 noon: Q & A
I.
The Big Picture: the changing nature of office space – and how it affects all office
users
A.

The New Paradigm of Office Space
•
•
•

B.

What are office users looking for?
•
•

•

C.

Employees are more mobile, work from multiple offices, from the road
and from home
The recession decimated headcount, but increases in productivity and
changes in technology have meant that companies are producing more
output with fewer employees
Changes have affected office layout - increased density, fewer enclosed
offices, open plans, hoteling

Current buzzwords: collaboration, transparency, sustainability,
incubation, cross-pollination, symbiosis and co-working. Enclosed,
palatial offices are seen as impediments to collaboration.
Examples of different uses of space: elimination of assigned desks in
favor of work "neighborhoods" with couches, "hot" desks (i.e., not
assigned to specific employees but can be reserved for mobile workers),
and even treadmill desks.
Examples of sustainability: Reclaimed materials, toxin-free substances
and energy efficiencies are now the norm. The new sustainability is
human-focused; i.e., pantries stocked with healthful food, assembly spaces
doubling as yoga rooms, and in-office kitchen events that enable
employees to prep food and dine together.

Case Studies / Examples.
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•
•
•

Location / Urban – Re-discovery of urban core / new urban
environments. Locating near transit and amenities. Mixed-use
environments
Large corporate users - Protecting corporate assets, dealing with obsolete
or surplus space, responding to market opportunities in redeveloping
markets
Impact on law firms and other professional firms - How do you achieve a
balance between focus and collaboration?
• Modular universal office size and furnishings that allow efficient
reconfiguration to accommodate different users and headcounts
• Tenants looking for “amenity rich” buildings that provide gym,
showers and changing rooms, cafeteria, meeting space and other
amenities to all tenants as part of common areas instead of within
individual leased premises
• Increased need to address technology and cybersecurity concerns
• Administrative/ back office support functions are being centralized
and moved to less expensive space (e.g., space on a lower floor,
different building or different city)
• Tension between privacy and collaboration: use of electronic privacy
glass for translucence as needed in meeting rooms and offices
• Emphasis on wellness and healthy alternatives: sit-to-stand desks,
increased daylight and views light for all users, not just those in
perimeter offices
•
•
•
•
•
•

•

Links to interesting articles re: law office design:
Gensler’s Legal Office of the Future. http://www.redesign-law.com.
Future Law Office 2020: Redefining the Practice of
Law. http://www.roberthalf.com/legal/blog/future-law-office-2020redefining-the-practice-of-law.
Law Firm Employment and Space Trends. http://www.savillsstudley.com/research/law-firm-employment-and-space-trendsoctober-2014.
Trends in Law Firm Space Planning, by Jones Lang
LaSalle. http://www.naiop.org/en/E-Library/BusinessTrends/Trends-in-Law-Firm-Space-Planning.aspx.
Small Spaces: A Planning Primer for Solo and Small Firm Office
Design. http://www.americanbar.org/newsletter/publications/gp_solo
_magazine_home/gp_solo_magazine_index/smallspaces.html. [Note:
of particular interest to solos and small firms]
2015 North America Law Firm Services Outlook Report, produced by
the Colliers Law Firm Services Group. http://www.colliers.com/enus/insights/market-news/2015-na-law-firm-services-outlookreport#.Vbg4J53n_3g.
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II.
Corporate real estate strategies when your space no longer works: Established
companies may need to both shed and repurpose space to make it useful in today’s
workplace.
A.

Available Legal tools:
•

•
•
•

B.

The bread and butter: Leasing/Assignment/Subleasing
o Leasing of owned space / Assigning or subleasing leased space
 Changing hats: being a landlord may not be as easy as it looks. Legal
issues that companies may struggle with: ADA, environmental, and
other disclosure issues; local requirements, such as California’s energy
disclosure law; handling the tenant’s security deposit; performing
required alterations and dealing with deferred maintenance; and
balancing the company’s future expansion needs with requests from
tenants for options to extend.
 Subleasing is becoming an increasingly important aspect of corporate
real estate, especially in heated markets like the San Francisco Bay
Area, where the tech companies are competing in a “land grab” for
giant chunks of office space, and are starting to sublease excess space
until they can backfill it with growth. Hot topics in subleasing include:
allowing enough time to obtain the master landlord’s consent; securing
the company’s proprietary information; profit-splitting requirements in
the Master Lease; and the scope of restoration that will be required
upon termination of the sublease.
 Lease assignments can bring their own set of legal issues, such as
strategies for curing a lease default by the assignee. Also, when
negotiating the Lease, be careful when negotiating net worth
requirements in the assignment clause, which may have an impact on
an M&A transaction (see Section III below).
Property sales
Full-Building HQ Leases – Lower rent costs, but tenant takes the risk for
operational expenses and capital repairs and replacements. Is it a disguised
financing?
More exotic options:
o Sale-leasebacks
o Condominiums, subdivisions and air rights

Issues to be aware of:
•
•
•

The market for whole building headquarters leases - The market will try to
force large corporate users here
What to do with SCIFs (Sensitive Compartmented Information Facilities) and
other secure areas
Managing your client: You aren’t a real estate company – how will the
decisions be made? Who is in charge? How do you make the other
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•
•
•
C.
III.

departments provide information and physically move? Can you get data for
your buyer/landlord quickly and without too many changes down the road?
What condition is your building in? Is it “investment grade”? Does it need to
be repositioned or redeveloped, and does that occur before or after sale?
Time = expense – how long does it take, really?
Changes = expense; how to avoid being at the mercy of the contractor

Real-life examples of reuse or disposition

The impact of real estate on company-wide transactions

Here are a few real estate related issues to raise early on in an M&A transaction:
A.
Timing and Cost. It takes HOW long and costs HOW much? Scope of diligence,
third party documents (see discussion below), transfers of real estate, real-estate secured finance.
B.
Real Estate Transfer Taxes. Many states now impose a tax, as a part of or in lieu
of the existing real estate transfer tax, if there is a transfer or acquisition of a controlling interest
in an entity that holds, directly or indirectly, real property, as measured over a designated period
(e.g., 12 months). In Washington state, for example, if Company X acquires 50% or more of the
ownership interests in Entity Y, and Entity Y holds real property interests in Washington, then it
is treated as a transfer of the real estate itself, which triggers the Washington real estate excise
tax. The tax is assessed on 100% of the value of Y's real property in Washington, even if only
50% of the ownership interests in Y were acquired. This approach is in contrast to New York,
for example, where the tax applies only to the percentage of value proportionate to the ownership
transferred.
This issue sometimes doesn’t get flagged until after the M&A transaction has closed,
when local counsel are retained to provide mortgage enforceability opinion letters, and by then it
could be too late and penalty interest could be accruing. There can be many exceptions to the
general rule, depending on the jurisdiction, so consult your real estate and state tax local counsel
early to see how the M&A transaction can be structured to minimize these types of taxes.
C.
Third-Party Documents. Are there any due-on-transfer or anti-assignment
provisions in loan documents, leases and other real estate related contracts that are triggered?
Could the transaction constitute an event of default (e.g., under any financial covenants), or
could it be characterized as an assignment of a lease that thus requires the landlord’s consent?
Does it trigger a tenant’s (or another party’s) right of first refusal? Are consents or notices
required? Is the third-party required to be reasonable in granting consent, how long will it take
to obtain the consent, and what are the associated costs? This is particularly a concern where the
loan has been securitized and the servicer might not have incentives to respond quickly. Even if
existing financing is nonrecourse, will the new owner be required to provide a substitute
environmental indemnitor and/or substitute guarantor of nonrecourse carve-out liabilities?
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D.
Estoppels. If there are major third-party documents and you are representing the
buyer/investor, are there third-party estoppels it would be advisable for your client to obtain to
confirm the terms of those documents?
E.
Title Insurance. Does the existing policy of title insurance provide adequate
insurance to protect the new investor? The existing title policy may be old, not have coverage
commensurate with the present value of the property, and run only in favor of the named insured.
Are there other title insurance products available to protect an investor (e.g., non-imputation
endorsements in favor of the new investor or “partial interest” title policies issued in favor of the
buyer purchasing an interest in the property owner and covering only a pro rata amount of the
value of the underlying real estate)? Note that obtaining a new or updated title policy will likely
trigger the need to obtain an updated survey.
F.
Allocation of Purchase Price. Consider how the purchase price should be
allocated as between real estate and personal property assets, and how much tax will be triggered
by that allocation. Customary practice varies by state (and often by county or city) as to who
pays real estate transfer taxes vs. personal property sales taxes.
G.
Financing. The company’s term and revolving credit – why not just throw some
mortgages on record? Timing and costs of pledging real property as security.
H.
Other Due Diligence. Any additional due diligence needed about the real
property, such as environmental due diligence, zoning or land use, title, CC&Rs or other
diligence?
I.
Consolidating Real Estate; Excess Real Estate. How will the space needs for the
merged company be accommodated (e.g. consolidation in target’s existing space vs. maintenance
of multiple offices vs. move into new space)? What is the plan for excess real estate?

IV.

Q&A

***********************************************************************
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BASIC LEASE INFORMATION
Lease Agreement dated as of ____________, 2014
Landlord:

____________, together with any successor or assign.

Tenant:

____________, together with any successor or assign permitted by the
Lease.

Commencement Date:

__________________, 2014.

Rent Commencement Date: The date Landlord certifies in writing that the Premises are
Ready for Occupancy pursuant to subparagraph 3A(b).
Lease Expiration Date: The last day of the [120th / 180th] full calendar month following
the Initial Adjustment Date, unless extended pursuant to subparagraph 4(b) of the Lease.
Primary Term and any Extension Term Fixed Rent: The annual “Fixed Rent” during the
Primary Term and any applicable Extension Term of the Lease shall be defined as and equal to,
and shall be payable monthly in advance (unless specifically set forth to be paid at a different
time below) as follows:
(a)

From the Commencement Date to but not including the Rent Commencement Date, no
Rent shall be payable.

(b)

From the Rent Commencement Date to but not including the Initial Adjustment Date: at
the annual rate equal to the Estimated Initial Fixed Rent determined as set forth on
Exhibit F attached to this Lease, 1/12 of which shall be payable in advance on the first
day of each month, commencing (i) if the Rent Commencement Date does not occur on
the first day of a month, then on the first day of the month following the month in which
the Rent Commencement Date occurs, and (ii) if the Rent Commencement Date occurs
on the first day of a month, then on the Rent Commencement Date. Additionally, if the
Rent Commencement Date does not occur on the first day of a month, then on the Rent
Commencement Date, a payment of an amount equal to the product of 1/12 of the
Estimated Initial Fixed Rent determined as set forth on Exhibit F multiplied by a fraction,
the numerator of which is the number of calendar days in the month from and including
the Rent Commencement Date through the end of the month in which the Rent
Commencement Date occurs, and the denominator of which is the total number of
calendar days in the month in which the Rent Commencement Date occurs.

(c)

From the Initial Adjustment Date through the 12th full calendar month after the Initial
Adjustment Date: at the annual rate equal to the Initial Fixed Rent determined as set
forth on Exhibit F attached to this Lease, 1/12 of which shall be payable in advance on
the first day of each month, commencing (i) if the Initial Adjustment Date does not occur
on the first day of a month, then on the first day of the month following the month in
which the Initial Adjustment Date occurs, and (ii) if the Initial Adjustment Date occurs
on the first day of a month, then on the Initial Adjustment Date. Additionally, if the
Initial Adjustment Date does not occur on the first day of a month, then on the Initial
Adjustment Date, a payment of an amount equal to the product of 1/12 of the Initial

Fixed Rent determined as set forth on Exhibit F multiplied by a fraction, the numerator of
which is the number of calendar days in the month from and including the Initial
Adjustment Date through the end of the month in which the Initial Adjustment Date
occurs, and the denominator of which is the total number of calendar days in the month in
which the Initial Adjustment Date occurs. The first payment of Initial Fixed Rent
pursuant to this subparagraph (c) shall be paid together with the Reconciliation Payment
or reduced by the Reconciliation Credit, as applicable, pursuant to and in accordance with
Exhibit F.
(d)

Beginning with the first day of the 13th full calendar month after the Initial Adjustment
Date and every one (1) year thereafter (each, an “Adjustment Date”) through the
Primary Term and, to the extent applicable, the First, Second, Third and Fourth Extension
Terms (excluding the first year of the First and Third Extension Terms), the annual Fixed
Rent shall be increased to be the product of (A) 1.025 multiplied by (B) the annual Fixed
Rent for the twelve (12) month period immediately preceding the Adjustment Date, 1/12
of which shall be payable in advance on the first day of each month, commencing with
each Adjustment Date. The Fixed Rent for the first year of the First and Third Extension
Terms shall be determined pursuant to subparagraph (e) below.

(e)

The annual Fixed Rent payable during the first year of the First and Third Extension
Terms shall be the greater of (A) the Fair Market Value Rent for the Premises to be
included in this Lease on the first day of each such Extension Term and (B) the annual
Fixed Rent for the twelve (12) month period immediately preceding the first day of each
such Extension Term. As used herein, the “Fair Market Value Rent” means the fair
market rental value of the Premises to be included in this Lease on the first day of the
applicable Extension Term and set forth in a written amendment to this Lease entered
into by Landlord and Tenant setting forth such amounts. For the First and Third
Extension Term, following Landlord’s receipt of Tenant’s irrevocable decision to extend
this Lease for each such Extension Term pursuant to subparagraph 4(b) and in any event
prior to the day which is twelve (12) months prior to the commencement of such
Extension Term, Landlord shall provide Tenant with Landlord’s proposed fair market
value rent for such Extension Term. If Landlord and Tenant are unable to agree upon the
fair market rental value of the Premises after negotiating same in good faith for ninety
(90) calendar days after Tenant’s receipt of such proposed fair market rental value, or if
the Fair Market Value Rent has not been established at least 9 months prior to the
commencement of such Extension Term, in either case, then upon written notice from
either party to the other, the annual Fixed Rent payable during the first year of such
Extension Term, shall be at the greater of (X) the fair market rental value of the Premises
as determined in accordance with Exhibit G and (Y) the annual Fixed Rent for the twelve
(12) month period immediately preceding the first day of such Extension Term.

Landlord Address for Payment by wire transfer to:
_________________________
ABA #____________________
__________________________
Acct #_____________________

Tenant Address:

___________________________
___________________________
___________________________
___________________________

THIS LEASE AGREEMENT, is made and entered into as of the date set forth in the
Basic Lease Information (this lease agreement, together with all amendments and supplements
hereto, this “Lease”), by and between ______________________ with offices c/o
_______________________ (together with any successor or assigns, hereinafter called the
“Landlord”) and ___________________________________, having an address at
(together with any successor or assign permitted by this
Lease, hereinafter collectively called the “Tenant”).
1.

DEFINITIONS

Capitalized terms used herein shall have the following meanings for all purposes of this
Lease and shall be equally applicable to both the singular and plural forms of the terms herein
defined.
“Actual RCD Investment” is defined and shall have the meaning specified in Exhibit F
of this Lease.
“Additional Rent” means all amounts, liabilities and obligations other than Fixed Rent
which Tenant assumes or agrees to pay under this Lease to Landlord or others.
“Adjustment Date” is defined and shall have the meaning specified in the Basic Lease
Information.
“Affiliates” means Persons (other than individuals) (i) Controlled by, Controlling, or
under Common Control with Tenant or Guarantor, as applicable or (ii) that acquire substantially
all of Tenant’s assets or succeed Tenant by consolidation or merger, provided that each such
Person meets the Financial Assignability Test.
“Alternative Credit Rating Agency” means if either or both of S & P and Moody’s no
longer exist or no longer assign Credit Ratings, such other nationally recognized statistical credit
rating agency designated by Landlord, acting in its sole discretion.
“Base Rate” is defined and shall have the meaning specified in Exhibit F of this Lease.
“Basic Lease Information” means the page(s) preceding this Lease which are hereby
incorporated by reference.
“Building” means the approximately ______________ square foot campus facility to be
constructed on the Land, and which is a part of the Improvements.
“Business Days” or “Business Day” means any day excluding Saturday, Sunday and any
day which is a legal holiday under the laws of the State of _____________ or is a day on which
banking institutions located in such state are closed.
“Casualty” means any damage or destruction caused to the Premises by any reason,
including fire.
“Casualty Repair” is defined and shall have the meaning specified in paragraph 10 of
this Lease.

“Casualty Threshold” is defined and shall have the meaning specified in paragraph 10
of this Lease.
“Claims” means Liens (including lien removal and bonding costs) liabilities, obligations,
civil or criminal damages, losses, demands, penalties, assessments, payments, fees of Mortgagee,
fines, penalties, taxes, claims, actions, causes of action, suits, judgments, settlements, costs,
expenses and disbursements (including legal fees and disbursements incurred and expenses and
costs of investigation and environmental remedial action) of any kind and nature whatsoever,
including interest that may accrue on any of the foregoing.
“Commencement Date” is defined and shall have the meaning specified in the Basic
Lease Information.
“Computation Date” is defined and shall have the meaning specified in Exhibit F of this
Lease.
“Computation Period” is defined and shall have the meaning specified in Exhibit F of
this Lease.
“Construction Allowance” is defined and shall have the meaning specified in
subparagraph 3A(d) of this Lease.
“Control” (including with correlative meanings, the terms “Controlling,” “Controlled
by” and “under Common Control with”) means the ownership directly or indirectly of more than
fifty percent (50%) of (i) all membership interests (including more than fifty percent (50%) of all
managing membership interests) in a limited liability company, (ii) all partnership interests
(including more than fifty percent (50%) of all general partnership interests) in a partnership, (iii)
all classes of stock (including more than fifty percent (50%) of all voting stock) in a corporation
or (iv) all voting equity interests in a mutual life insurance company.
“Corporate Control Event” means any of the following: (i) a merger or consolidation
of Tenant or Guarantor with another entity, (ii) the sale of all or substantially all the assets of
Tenant or Guarantor to any party, (iii) any one Person acquiring fifty percent (50%) or more of
publicly traded common stock, voting securities or economic benefits and burdens (including
distributions) of Tenant or Guarantor within any twelve month period, or (iv) a change in 50% or
more of Tenant’s or Guarantor’s Board of Directors in any 12 month period.
“Corporate Control Test Dates” means both (i) the date that is ninety (90) days
following the public announcement of a Corporate Control Event and (ii) the date that is one
hundred eighty (180) days following the consummation of a Corporate Control Event.
“Credit Rating” means the senior unsecured debt rating issued by S&P and Moody’s or
if either or both no longer exist or no longer issue ratings then, for either or both as so applicable,
an Alternative Credit Rating Agency. All references to specific levels of a Credit Rating mean
such rating with a “stable” or “positive” outlook, but not a “negative” outlook or “on watch”
associated with such rating.
“Debt” of any Person means as at the date when any determination thereof is being made
or to be made and in respect of all: (A) indebtedness of such Person for borrowed money; (B)
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obligations of such Person evidenced by bonds, debentures, notes or other similar instruments;
(C) obligations, other than inter-company items, of such Person to pay the deferred purchase
price of property or services under conditional sales or other similar agreements relating to
property purchased by such Person to the extent of the value of such property (other than
customary retentions or reservations under agreements with suppliers entered into in the ordinary
course of business) which provide for the deferral of payment of the purchase price for a period
in excess of one year following the date of receipt and acceptance of the complete delivery of
such property and/or services; (D) obligations of such Person as tenant under leases which
obligations are, in accordance with GAAP, recorded as capital lease obligations, but excluding
all obligations of Tenant, Guarantor or their Affiliates under or in any manner relating to this
Lease, regardless of their treatment under GAAP; and (E) obligations of such Persons under
direct or indirect guaranties in respect of, and obligations (contingent or otherwise) of such
Person to purchase or otherwise acquire, indebtedness or obligations of others of the kinds
referred to in clauses (A) through (D) above. Whenever any determination of the amount of
Debt is required or permitted to be, or is otherwise being or to be, made for any purpose under
this Lease, the amount of any such Debt denominated in any currency other than United States
dollars shall be calculated at the US dollar equivalent of such Debt as at the date when such
determination of the amount of debt is being or to be made, except that, if all or any portion of
the principal amount of any such Debt which is payable in a currency other than United States
dollars is hedged into United States dollars, the principal amount of such hedged Debt, or the
hedged portion thereof, shall be deemed to be equal to the amount of United States dollars
specified in, or determined pursuant to, the applicable hedging contract.
“Electing Party” is defined and shall have the meaning specified in Exhibit G of this
Lease.
“Environmental Laws” is defined and shall have the meaning specified in subparagraph
26(b) of this Lease.
“Environmental Report” means that certain Phase I Environmental Site Assessment
dated _______________, 2014, prepared by _____________________, as Project No.
____________________.
“Equipment” means the equipment listed on Exhibit B-1.
“Estimated Initial Fixed Rent” is defined and shall have the meaning specified in
Exhibit F of this Lease.
“Estimated RCD Investment” is defined and shall have the meaning specified in
Exhibit F of this Lease.
“Event of Default” is defined and shall have the meaning specified in paragraph 15 of
this Lease.
“Excess Deposit” is defined and shall have the meaning specified in subparagraph 3A(d)
of this Lease.
“Excluded Environmental Liabilities” is defined and shall have the meaning specified
in subparagraph 26(c) of this Lease.
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“Excluded Taxes” means any income or franchise taxes based upon, measured by, or
calculated with respect to net income or profits (but not including any franchise tax based upon
gross receipts with respect to the Rent), inheritance, estate, succession, transfer or any similar
taxes.
“Extension Notice” is defined and shall have the meaning specified in subparagraph 4(b)
of this Lease.
“Extension Term Expiration Date” is defined and shall have the meaning specified in
subparagraph 4(b) of this Lease.
“Extension Terms” is defined and shall have the meaning specified in subparagraph 4(b)
of this Lease.
“Fair Market Value Rent” is defined and shall have the meaning specified in the Basic
Lease Information.
“Final LW Plans and Specifications” is defined and shall have the meaning specified in
subparagraph 3A(a) of this Lease.
“Final TW Plans and Specifications” is defined and shall have the meaning specified in
subparagraph 3A(c) of this Lease.
“Financial Assignability Test” means a Person that has a tangible net worth equal to or
greater than Tenant’s tangible net worth for the most recent prior 12 full calendar months
computed based upon regular quarterly and annual financial statements prepared in accordance
with GAAP.
“First Extension Term” is defined and shall have the meaning specified in subparagraph
4(b) of this Lease.
“First Extension Term Expiration Date” is defined and shall have the meaning
specified in subparagraph 4(b) of this Lease.
“Fixed Rent” is defined and shall have the meaning specified in the Basic Lease
Information.
“Force Majeure” means acts of God, war, acts of terror, Casualty in which the Net
Casualty Proceeds are equal to or greater than the Casualty Threshold, strikes, labor shortages,
inability to secure governmental approvals or permits, restrictions of governmental authorities,
failure of power or other utilities, civil disturbance or commotion, or other cause (except in the
case of the obligation to pay money) beyond the reasonable control of the party asserting any of
the foregoing as a reason for delay in performance.
“Fourth Extension Term” is defined and shall have the meaning specified in
subparagraph 4(b) of this Lease.
“Fourth Extension Term Expiration Date” is defined and shall have the meaning
specified in subparagraph 4(b) of this Lease.
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“FR Initial Valuation” is defined and shall have the meaning specified in Exhibit G of
this Lease.
“FR Valuation Period” is defined and shall have the meaning specified in Exhibit G of
this Lease.
“GAAP” means generally accepted accounting principles recognized as such in the
opinions and pronouncements of the Accounting Principles Board and the American Institute of
Certified Public Accountants and the Financial Accounting Standards Board.
“Guarantor” means United Drug PLC, a __________ , together with any successor or
assign permitted by this Lease.
“Guaranty” is defined in subparagraph 5(d) of this Lease.
“Hazardous Materials” is defined and shall have the meaning specified in subparagraph
26(b) of this Lease.
“Imposition” means the various taxes and other charges referred to in paragraph 6 or
paragraph 26 of this Lease and the present and future governmental laws and regulations more
specifically described in subparagraph 6(b) of this Lease.
“Improvements” means the Building, other structures, improvements, equipment,
heating, ventilation, air conditioning, plumbing, electrical, mechanical, utility and life safety
systems, and all Building fixtures therein (including parking areas, and driveways) now or
hereafter located on the Land and generally described on Exhibit A-2 hereto, other than and
specifically excluding Tenant’s Trade Fixtures.
The words “include”, “includes”, “including” and any other derivation of “include”
means “including but not limited to” unless specifically set forth to the contrary.
“Initial Adjustment Date” is defined and shall have the meaning specified in Exhibit F
of this Lease.
“Initial Fixed Rent” is defined and shall have the meaning specified in Exhibit F of this
Lease.
“Initial FR Appraiser” is defined and shall have the meaning specified in Exhibit G of
this Lease.
“Initial Investment Amount” is defined and shall have the meaning specified in Exhibit
F of this Lease.
“Investment Grade Criteria” means having a Credit Rating of “BBB-” or higher from
S&P or “Baa3” or higher from Moody’s (or an equivalent Credit Rating from an Alternative
Credit Rating Agency, as applicable) for six (6) consecutive calendar months immediately
preceding the date of determination.
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“Land” means the title and interest of Landlord in and to the real estate described on
Exhibit A-1 hereto (subject to minor variations necessary for Landlord to obtain a legal
subdivision of the site known as ____________________________), and any land lying in the
bed of any existing dedicated street, road or alley adjoining thereto, all strips and gores adjoining
thereto, and all rights, ways, easements, privileges and appurtenances thereunto belonging,
including all of Landlord’s right, title, and interest in and to all other property rights, tangible or
otherwise, arising out of or connected with Landlord’s ownership thereof, but none of the
Improvements thereon; provided, however, the Land shall not include, and Landlord expressly
reserves for its sole benefit, any title or interest of Landlord in and to any oil, gas, coal, metallic
ores or other minerals in or underlying the real estate or any rights, privileges or estates relating
thereto.
“Landlord” is defined and shall have the meaning specified in the first paragraph of this
Lease.
“Landlord’s Investment Amount” is defined and shall have the meaning specified in
Exhibit F of this Lease.
“Landlord’s Total Investment” is defined and shall have the meaning specified in
Exhibit F of this Lease.
“Landlord’s Work” means the work described in Exhibit H-1 of this Lease, which work
shall be performed by Landlord pursuant to paragraph 3A of this Lease.
“Lease” is defined and shall have the meaning specified in the first sentence of this
Lease.
“Lease Expiration Date” is defined and shall have the meaning specified in the Basic
Lease Information.
“Legal Requirements” is defined and shall have the meaning specified in paragraph 12
of this Lease.
“Lien” means any lien, mortgage, pledge, charge, security interest or encumbrance of any
kind, or any other type of preferential arrangement that has the practical effect of creating a
security interest, including any arising under any conditional sale agreement, capital lease or
other title retention agreement.
“Loan Proceeds” is defined and shall have the meaning specified in Exhibit F of this
Lease.
“LW Design Development Plans” means those certain design development plans and
specifications for Landlord’s Work that are listed on Exhibit E-1 of this Lease.
“Moody’s” means Moody’s Investors Services, Inc. and its successors.
“Mortgage” means a mortgage, deed to secure debt, deed of trust or other security
instrument of like nature or any ground or underlying lease or other document of like nature on
all or any portion of the Premises given by Landlord to a Mortgagee.
6

“Mortgagee” means any holder of a Mortgage with respect to the Premises or any part
thereof.
“Net Casualty Proceeds” means the compensation and/or insurance payments net of the
reasonable expenses of collecting such amounts incurred by Landlord, any Mortgagee (but only
in its capacity as Proceeds Trustee), Tenant, and received by any Mortgagee, Landlord or Tenant
in respect of any portion of the Premises by reason of and on account of a Casualty.
“Obligated Term” means the period commencing on the Rent Commencement Date and
continuing through the balance of the Term.
“Offered Properties” is defined and shall have the meaning specified in subparagraph
30(a) of this Lease.
“Other Party” is defined and shall have the meaning specified in Exhibit G of this
Lease.
“Other Taxes” is defined and shall have the meaning specified in subparagraph 6(b) of
this Lease.
“Outside Ready Date” is defined and shall have the meaning specified in subparagraph
3A(a) of this Lease.
“Overdue Rate” means the greater of: (x) twelve percent (12%) per annum or (y) the
sum of five percent (5%) plus the prime interest rate as reported from time to time in The Wall
Street Journal, but in any event, if lower, the maximum annual interest rate allowed by law for
business loans (not primarily for personal, family or household purposes); provided, however, if
The Wall Street Journal is no longer in existence or ceases to publish such information, Landlord
shall use the prime interest rate as reported in a comparable publicly available publication
selected by Landlord in its sole discretion.
“Parking Easement” means ________________________________, as amended from
time to time by Landlord and the other part(y)(ies) thereto; provided, however, no such
amendment shall be effective without Tenant’s written consent if such amendment reduces
parking on the servient estate available to the Premises below ___________.
“Person” means any individual, corporation, partnership, limited liability company, joint
venture, association, joint stock company, trust, trustee(s) of a trust, unincorporated organization,
or government or governmental authority, agency or political subdivision thereof.
“Permitted Encumbrances” means:
(a) Any of the following, which are not yet due and payable at the time in question:
(i) liens for water, sewer, and other utility services and (ii) taxes, assessments and other
governmental charges (whether federal, state, local or foreign) and Property Taxes;
(b) The easements, rights-of-way, encroachments, encumbrances, restrictive
covenants and other matters affecting the title to the Premises or any part thereof set forth on
Exhibit C attached hereto;
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(c) Any Subordination, Non-Disturbance and Attornment Agreement(s) recorded or
otherwise, which are provided to Tenant pursuant to paragraph 17 of this Lease or as otherwise
entered into by and among Landlord, Tenant, and any Mortgagee;
(d) Liens for taxes (whether federal, state, local or foreign) attributable to any taxable
period whether before, on or after the Commencement Date which are being contested in good
faith in accordance with the terms of this Lease by Tenant and for which Tenant has
established adequate reserves; and
(e)

This Lease and the rights, privileges and entitlements of Tenant hereunder.

“Permitted Use” is defined and shall have the meaning specified in subparagraph 3(a) of
this Lease.
“Premises” is defined and shall have the meaning specified in paragraph 2.
“Primary Term” is defined and shall have the meaning specified in subparagraph 4(a) of
this Lease.
“Proceeds Trustee” means a federally insured bank or trust company designated by
Landlord, subject to the prior written approval of Tenant, such approval not to be unreasonably
withheld, delayed, or conditioned; provided, however, if a Mortgage encumbers the Premises,
the Mortgagee thereunder may, at its option, be appointed Proceeds Trustee for so long as such
Mortgage remains outstanding and such Mortgagee does not Control Landlord or is not
Controlled by or under Common Control with Landlord.
“Property Taxes” is defined and shall have the meaning specified in subparagraph 6(a)
of this Lease.
“Ready for Occupancy” is defined and shall have the meaning specified in subparagraph
3A(b) of this Lease.
“Reconciliation Credit” is defined and shall have the meaning specified in Exhibit F of
this Lease.
“Reconciliation Payment” is defined and shall have the meaning specified in Exhibit F
of this Lease.
“Rent” is defined and shall have the meaning specified in subparagraph 5(a)(ii).
“Rent Commencement Date” is defined and shall have the meaning specified in the
Basic Lease Information.
“RR Event of Default” is defined and shall have the meaning specified in subparagraph
30(e) of this Lease.
“RR Exercise Notice” is defined and shall have the meaning specified in subparagraph
30(c) of this Lease.
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“RR Notice” is defined and shall have the meaning specified in subparagraph 30(b) of
this Lease.
“RR Notice Date” is defined and shall have the meaning specified in subparagraph 30(b)
of this Lease.
“RR Offer” is defined and shall have the meaning specified in subparagraph 30(b) of this
Lease.
“RR Price” is defined and shall have the meaning specified in subparagraph 30(b) of this
Lease.
“S&P” means Standard & Poor’s Rating Service and its successors or assigns.
“Scheduled Ready Date” means the scheduled date of substantial completion of
Landlord’s Work as set forth in the final project schedule prepared by Landlord pursuant to
subparagraph 3A(a).
“Second Extension Term” is defined and shall have the meaning specified in
subparagraph 4(b) of this Lease.
“Second Extension Term Expiration Date” is defined and shall have the meaning
specified in subparagraph 4(b) of this Lease.
“Site Assessments” is defined and shall have the meaning specified in subparagraph
26(d) of this Lease.
“Site Reviewers” is defined and shall have the meaning specified in subparagraph 26(d)
of this Lease.
“Subordination, Non-Disturbance and Attornment Agreement” is defined and shall
have the meaning specified in subparagraph 17(a) of this Lease.
“Tenant” is defined and shall have the meaning specified in the first paragraph of this
Lease.
“Tenant’s Trade Fixtures” means all personal property of Tenant in or on the Premises,
affixed or not, which is not necessary for the operation of the Improvements, including all items
listed on Exhibit B-2 and specifically excludes the Equipment.
“Tenant’s Wiring” is defined and shall have the meaning specified in subparagraph
22(a).
“Tenant’s Work” means the work described in Exhibit H of this Lease, which work
shall be performed by Tenant pursuant to paragraph 3A of this Lease.
“Term” is defined and shall have the meaning specified in subparagraph 4(b) of this
Lease.
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“Termination Date” is defined and shall have the meaning specified in paragraph 14 of
this Lease.
“Third Extension Term” is defined and shall have the meaning specified in
subparagraph 4(b) of this Lease.
“Third Extension Term Expiration Date” is defined and shall have the meaning
specified in subparagraph 4(b) of this Lease.
“Third FR Appraiser” is defined and shall have the meaning specified in Exhibit G of
this Lease.
“Treasury Rate” means the yield to maturity of a debt obligation of the United States
Treasury having a maturity date closest to but not earlier than the then-existing remaining Term
of the Lease (excluding any then-unexercised options for any Extension Terms) and, if more than
one have been issued with such maturity date, then using the debt obligation first issued on or
closest to the date of any termination by Landlord under this Lease.
“TW Design Development Plans” means those certain design development plans and
specifications for Tenant’s Work that are listed on Exhibit E-2 of this Lease.
2.

DEMISE OF PREMISES

Landlord hereby demises and leases to Tenant and Tenant hereby leases and rents from
Landlord the Premises, IN ITS “AS IS” CONDITION, SUBJECT TO THE EXISTING STATE
OF TITLE (WITHOUT EXPRESS OR IMPLIED WARRANTY OF LANDLORD WITH
RESPECT TO THE CONDITION, QUALITY, REPAIR OR FITNESS OF THE PREMISES
FOR A PARTICULAR USE OR TITLE THERETO, ALL SUCH WARRANTIES BEING
HEREBY DISCLAIMED BY LANDLORD AND WAIVED AND RENOUNCED BY
TENANT). The “Premises” consists of, collectively, Landlord’s interest in the Land, the
Equipment, the Improvements, together with any easements, rights, and appurtenances in
connection therewith or belonging to said Land and Improvements, including the Parking
Easement. No easement for light, air or view is included with or appurtenant to the Premises.
The foregoing disclaimer in this paragraph 2 has been negotiated by Landlord and Tenant, each
being represented by independent counsel, and is intended as a complete negation of any
representation or warranty by Landlord, express or implied, with respect to the condition,
quality, repair, or fitness of the Premises for a particular use, or title thereto. The Premises
includes the Land, Improvements and Equipment located on approximately ___ acres of the site
known as ______________________. Landlord is pursuing a legal subdivision of such
_________________ so that, among other things, the Land constitutes its own legally subdivided
tract. If minor variations to the Land described in Exhibit A-1 hereto are necessary for Landlord
to obtain such legal subdivision, then Landlord and Tenant shall replace Exhibit A-1 hereto with
a replacement Exhibit A-1 incorporating such minor variations.
3.

USE

(a)
Tenant shall, subject to applicable zoning restrictions and any recorded covenants
or restrictions in the public records upon the Commencement Date (including the Parking
Easement), use and occupy the Premises only as general offices and other lawful purposes which
10

are both associated and related thereto (including the following ancillary uses: ATM machines,
cafeteria/food service) (collectively, the “Permitted Use”). Tenant shall not park, and shall
restrict its employees from parking, in any area other than designated parking spaces on the
Premises or pursuant to the Parking Easement, which restriction shall apply to the parking on any
property adjacent to the Premises. Landlord may record and take any action to subject the
Premises or Land to (i) additional (or modify or amend any existing) covenants, restrictions,
easements and other encumbrances of record or otherwise, (ii) any Mortgage (including any
replacements, renewals, amendments, consolidations, modifications, extensions and refinancing
thereof), (iii) any licenses and (iv) any rezoning of the Premises from the zoning classifications
presently in existence as of the Commencement Date, provided that in any event Tenant’s
Permitted Use of the Premises is not adversely affected. Tenant shall not use, suffer or permit
the Premises, or any portion thereof, to be used by Tenant, any third party or the public, as such,
(x) without restriction or in such manner as might adversely affect Landlord’s title to or interest
in the Premises, or in such manner as might make possible a Claim or Claims of adverse
possession by the public, as such, or third Persons, or of implied dedication of the Premises, or
any portion thereof or (y) for the mining for or removal of any oil, gas, coal, metallic ores or
other minerals in or underlying the Land.
(b)
If no Event of Default has occurred and is continuing, Landlord shall, promptly
upon request by Tenant, join with Tenant (at Tenant's cost and expense), to (i) grant easements,
licenses, rights of way and other rights and privileges in the nature of easements for the purposes
of providing utilities and the like to the Premises, (ii) release existing easements and
appurtenances relating to the provision of utilities and the like to the Premises, and (iii) execute
and deliver any instrument, in form and substance acceptable to Landlord, necessary or
appropriate to make or confirm such grants or releases to any Person, with or without
consideration; provided that such grant or release does not interfere with and is not detrimental to
the conduct of business on the Premises and does not adversely affect the utility, useful life or
fair market value of the Premises.
3A.

DESIGN AND CONSTRUCTION

(a)
Design Development Plans. Landlord and Tenant have approved the LW Design
Development Plans listed on Exhibit E-1 of this Lease for Landlord’s Work, and the TW Design
Development Plans listed on Exhibit E-2 of this Lease for Tenant’s Work. Landlord will cause
the LW Design Development Plans to be further developed and refined, with Tenant’s input, to
achieve final construction plans and specifications for Landlord’s Work (the “Final LW Plans
and Specifications”), which Final LW Plans and Specifications shall be suitable to obtain all
permits for development and construction of Landlord’s Work. Based on the Final LW Plans
and Specifications, Landlord shall obtain bids from qualified developers and contractors to cause
the development and construction of Landlord’s Work. Based upon acceptable bids, Landlord
shall prepare a final project schedule and a final project budget. Landlord will cause Landlord’s
Work to be constructed pursuant to subparagraph 3A(b) so long as both (i) the final project
schedule provides for substantial completion of Landlord’s Work at least six (6) months prior to
___________________ (the “Outside Ready Date”) and (ii) the project budget provides for a
total project cost for Landlord’s Work not to exceed _________________ unless Tenant pays the
amount by which the project budget exceeds such maximum budget. If clause (i) or clause (ii)
ceases to be true, then Landlord shall have the right, exercisable in its sole and absolute
discretion, to terminate this Lease by delivering to Tenant written notice thereof, in which event
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the obligations of the parties under this Lease shall terminate (except for those obligations that
expressly survive a termination of this Lease). If this Lease is terminated pursuant to this
subparagraph 3A(a), then, within thirty (30) days following Landlord’s written request for
payment accompanied by appropriate invoices and/or receipts, Tenant shall pay to Landlord onehalf (1/2) of Landlord’s Investment Amount (excluding the Initial Investment Amount). This
subparagraph 3A(a) shall survive the termination of this Lease. When the descriptions of
Landlord’s Work and Tenant’s Work are finalized, Landlord and Tenant shall replace Exhibit H1 hereto and Exhibit H-2 hereto with a replacement Exhibit H-1 and a replacement Exhibit H-2,
respectively, incorporating such final descriptions.
(b)
Landlord’s Work. Landlord shall construct improvements upon the Premises in
substantial compliance with the Final LW Plans and Specifications, with such minor variations
as Landlord in its sole discretion may deem advisable. The Premises shall be deemed to be
“Ready for Occupancy” when Landlord certifies in writing to Tenant that Landlord has
substantially completed Landlord’s Work. In no event shall the determination of the date upon
which the Premises is deemed Ready for Occupancy be predicated upon the construction of any
of Tenant’s Work or any of Landlord’s Work that requires completion of portions of Tenant’s
Work that were not performed in adequate time to permit performance of such portions of
Landlord’s Work. If the Premises is not Ready for Occupancy upon the Outside Ready Date
(such date, however, being extended by one day for every day or partial day by which the
Premises is not Ready for Occupancy by reason of any Force Majeure cause and/or any fault of
Tenant), then Landlord shall not be deemed to be in default or otherwise liable to Tenant, but
either party may at its option terminate this Lease by written notice to the other party delivered
within thirty (30) days following the Outside Ready Date, in which event the obligations of the
parties under this Lease shall terminate (except for those obligations that expressly survive a
termination of this Lease). For avoidance of doubt, because the Rent Commencement Date is the
date on which Landlord certifies that the Premises are Ready for Occupancy, any delay in the
Premises being Ready for Occupancy beyond the Scheduled Ready Date shall correspondingly
result in a delay in Tenant’s obligation to pay Rent.
(c)
Tenant’s Work. Tenant will cause the TW Design Development Plans to be
further developed and refined to achieve final construction plans and specifications for Tenant’s
Work (the “Final TW Plans and Specifications”), which shall be subject to Landlord’s written
approval and which shall be suitable to obtain all permits for development and construction of
Tenant’s Work. When the Premises is Ready for Occupancy, Tenant agrees to accept possession
thereof and to proceed with due diligence to perform Tenant’s Work at Tenant’s own cost and
expense (subject to the Construction Allowance) and in compliance with this Lease and the Final
TW Plans and Specifications, and to fully equip the Premises with all fixtures, furniture, floor
coverings, equipment, and any other items of personal property necessary for the completion of
the Premises and the proper operation of Tenant’s business. All items so installed by Tenant
shall be new or like new. Tenant shall provide notice, and an opportunity to inspect the
Premises, to Landlord (i) prior to construction of any interior demising walls to verify location,
(ii) prior to installation of Tenant’s trade fixtures, equipment and inventory, and (iii) after such
installation. Any Tenant Work involving the roof shall be performed by Landlord’s roofing
contractor at Tenant’s expense (subject to the Construction Allowance). Upon completion of
such work, Tenant shall provide Landlord with a certificate from Landlord’s roofing contractor
stating that all of Tenant’s Work involving the roof has been performed in compliance with the
Final TW Plans and Specifications and Exhibit H-2. Tenant hereby indemnifies, defends and
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holds Landlord harmless from any damage to the Premises resulting, directly or indirectly, from
Tenant’s Work, which obligation shall survive the termination of this Lease. In the event of any
dispute as to work performed or required to be performed by Landlord or Tenant pursuant to
Exhibit H-1 and Exhibit H-2, respectively, the certificate of Landlord’s architect or engineer
shall be conclusive. By initiating Tenant’s Work, Tenant shall be deemed to have accepted the
Premises and to have acknowledged that the same fully complies with Landlord’s covenants and
obligations hereunder (irrespective of whether Landlord has certified to Tenant that the Premises
is Ready for Occupancy). Tenant agrees to furnish to Landlord a certificate of occupancy from
applicable local authorities upon receipt. Tenant will not commence any work without first
delivering to Landlord a certificate of insurance as required in paragraph 11. Tenant shall
directly engage the contractor that will perform Landlord’s Work for the performance of
Tenant’s Work, with such subcontractors as such contractor and Tenant approve. Occupancy of
the Premises by Tenant shall be at Tenant’s sole risk, and shall be deemed pursuant to and
subject to all of the terms and provisions of this Lease, excepting only the payment of Rent prior
to the Rent Commencement Date. In no event shall Tenant be entitled to enter the Premises or
take occupancy thereof prior to the date of Landlord’s notice that the Premises is Ready for
Occupancy, unless Landlord, prior to notifying Tenant that the Premises is Ready for
Occupancy, makes the Premises available to Tenant for the commencement of Tenant’s Work, in
which event Tenant’s Work shall be at Tenant’s sole risk and performed so as not to interfere
with Landlord’s Work.
(d)
Construction Allowance. Landlord will contribute a sum not to exceed
$________ per rentable square foot of the Building (the “Construction Allowance”) towards the
cost of constructing the Tenant’s Work in accordance with this paragraph 3A. If the cost of
Tenant’s Work exceeds the Construction Allowance, then Tenant shall be fully responsible for
paying such excess and shall deposit with Landlord cash or other immediately available funds in
the amount of such excess (the “Excess Deposit”). Upon written request from Tenant for
payment of Tenant’s Work, Landlord shall make payment directly to Tenant’s contractor
performing Tenant’s Work first from the Construction Allowance until the Construction
Allowance has been fully expended, and then from the Excess Deposit. Payments shall occur
only once per calendar month and only after the following events shall have taken place with
respect to the requested payment:
(i)

Approval by Landlord of the completed portion of Tenant’s Work.

(ii)
Receipt of a certificate issued by Tenant’s contractor, and verified by
Landlord’s architect, certifying that such portion of Tenant’s Work has been completed in
accordance with the Final TW Plans and Specifications.
(iii) Receipt by Landlord of a release of lien in form and substance satisfactory
to Landlord holding Landlord harmless from any and all obligations whatsoever which may have
been incurred by Tenant, Tenant’s contractor, subcontractor, materialmen and any others
providing labor and/or materials in connection with such portion of Tenant’s Work.
(iv)
Tenant shall not be in default under the Lease, without regard to any
notice or grace period.
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If (x) Tenant has delivered to Landlord the certificate of occupancy from applicable local
authorities, (y) all of requirements (i), (ii) and (iii) of this subparagraph 3A(d) are satisfied with
respect to all of Tenant’s Work and (z) Tenant is not then in default under the Lease, without
regard to any notice or grace period, then upon written request from Tenant, Landlord shall
return to Tenant any Excess Deposit that has not been utilized for Tenant’s Work.
(e)
Ownership of Completed Items.
Landlord and Tenant agree that all
improvements, including equipment, made or affixed to the Land pursuant to this paragraph 3A
shall be Landlord’s property and included in the definitions of Improvements and Equipment, as
applicable. Promptly following the written request of either Landlord or Tenant following
completion of Landlord’s Work or Tenant’s Work, Landlord and Tenant shall amend this Lease
to incorporate revised Exhibits A-2, B-1 and B-2 to reflect such completed improvements,
furniture, fixtures and equipment and ownership thereof.
(f)
Restrooms. Notwithstanding anything in this Lease to the contrary, Tenant shall
be responsible for any and all costs associated with the construction of restrooms in the Building
in excess of the number of restrooms required by applicable law.
3B.

OBLIGATIONS UNDER PARKING EASEMENT

(a)
During the Obligated Term, Tenant covenants, with respect to the Premises, that
Tenant will observe and perform all the terms, conditions, covenants and provisions contained in
the Parking Easement to be performed by Landlord, including the payment, as Additional Rent,
of all sums due and payable under the Parking Easement. Wherever the terms, covenants and
conditions of this Lease shall conflict with the terms, covenants and conditions of the Parking
Easement, the terms, covenants and conditions of the document that is more restrictive or that
requires greater performance or the expenditure of a greater sum shall control.
(b)
Landlord shall promptly deliver to Tenant, and Tenant shall promptly deliver to
Landlord, copies of any notices given or received by Landlord or by Tenant, respectively, to or
from any party to, or any third party in connection with, the Parking Easement, including all
notices related to default, condemnation or eminent domain, fire or other casualty loss.
4.

TERM

(a)
The primary term of this Lease (the “Primary Term”) shall be for a period of
approximately ______________ (____) months, beginning on the Rent Commencement Date
and ending on the Lease Expiration Date (without extension pursuant to subparagraph 4(b)
below).
(b)
Tenant shall have the right, at its option, to extend the Primary Term of this Lease
for four (4) consecutive extension terms (the “Extension Terms” and sometimes referred to as
the “First Extension Term”, the “Second Extension Term”, the “Third Extension Term” and
the “Fourth Extension Term”, as applicable), each being five (5) years in length. Each
Extension Term shall commence on the day after the expiration of the preceding term and shall
expire on the fifth (5th) anniversary of the Lease Expiration Date in the case of the First
Extension Term, and on the tenth (10th), fifteenth (15th), and twentieth (20th) anniversaries of the
Lease Expiration Date in the case of the Second, Third and Fourth Extension Terms,
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respectively. The date each Extension Term shall expire as herein provided shall be referred to
as an “Extension Term Expiration Date,” and sometimes referred to as the “First Extension
Term Expiration Date”, “Second Extension Term Expiration Date”, “Third Extension
Term Expiration Date” or “Fourth Extension Term Expiration Date”. If Tenant desires to
extend the Term of the Lease beyond the Primary Term, or any Extension Term, as the case may
be, then Tenant shall, at least two (2) years prior to the Lease Expiration Date (without extension
pursuant to this subparagraph 4(b)) for the First Extension Term, or at least two (2) years prior to
the First, Second or Third Extension Term Expiration Date, for the Second, Third and Fourth
Extension Term, respectively, give Landlord written notice of Tenant’s irrevocable decision and
election exercising Tenant’s option to so extend the Term of this Lease (the “Extension
Notice”). Tenant’s failure to deliver one (1) such timely Extension Notice to Landlord shall
terminate all future Extension Terms, if any, following the Extension Term to which such
Extension Notice specifically relates. Subject to the provisions of paragraph 5, the terms and
conditions of this Lease shall apply to each Extension Term with the same force and effect as if
such Extension Term had originally been included in the Primary Term of this Lease. The right
of Tenant to the Extension Terms shall be conditioned upon this Lease being in full force and
effect, Tenant occupying the Premises, and no Event of Default then existing as of both the date
Landlord receives the Extension Notice applicable to such Extension Term and the Lease
Expiration Date (without extension pursuant to this subparagraph 4(b)) for the First Extension
Term, or the First, Second or Third Extension Term Expiration Date, as applicable, for the
Second, Third or Fourth Extension Terms, respectively. The Primary Term, together with any
Extension Term with respect to which Tenant properly exercises its option, and for which the
conditions related thereto are satisfied, shall constitute the “Term” of this Lease.
5.

RENTAL; GUARANTY
(a)

Tenant shall pay to Landlord the following amounts as Rent for the Premises:

(i)
During the Obligated Term of this Lease, Tenant shall pay to Landlord, as
fixed monthly rent, the amount of Fixed Rent specified in the Basic Lease Information.
(ii)
During the Obligated Term of this Lease, Tenant shall pay, as Additional
Rent, all other amounts of money and charges required to be paid by Tenant under this Lease,
whether or not such amounts of money or charges are designated Additional Rent. As used in
this Lease, “Rent” shall mean and include all Fixed Rent and Additional Rent payable by Tenant
in accordance with this Lease.
(b)
If the Lease is not terminated in accordance with subparagraph 3A(a), then
Landlord shall have the obligation to construct the Improvements. It is the intention of Landlord
and Tenant that the Fixed Rent payable by Tenant to Landlord during the Obligated Term of this
Lease shall be absolutely net of all costs and expenses incurred in connection with the
management, operation, maintenance, repair and replacement of the Premises in accordance with
this Lease. Commencing on the Rent Commencement Date, Landlord shall have no obligations
or liabilities whatsoever with respect to the management, operation, maintenance, repair or
replacement of the Premises, and Tenant shall manage, operate, maintain and repair and replace
the Premises in accordance with this Lease and shall pay all costs and expenses incurred in
connection therewith before such costs or expenses become delinquent. Without limiting the
generality of the foregoing, throughout the entire Obligated Term of this Lease, Tenant shall pay,
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as Additional Rent, all premiums for all property and liability insurance covering the Premises
required under this Lease, all Property Taxes and all Other Taxes that accrue during or are
allocable to the Term of this Lease, and for Property Taxes and Other Taxes, allocable for any
period of time prior to the Term of this Lease.
(c)
Tenant shall pay all Fixed Rent to Landlord, in advance, on or before the first
Business Day of each and every calendar month during the Obligated Term of this Lease (other
than the payment due on the Rent Commencement Date which is due as set forth in the Basic
Lease Information) without notice, demand, deduction or offset, in lawful money of the United
States of America, to the wire transfer address of Landlord specified in the Basic Lease
Information, or to such other accounts and/or Person or Persons or at such other place or places
as Landlord may from time to time designate in writing (or otherwise so there are collected funds
available to Landlord on the due date). Interest at the Overdue Rate shall accrue on unpaid Fixed
Rent from the due date thereof to the date of actual payment. If the Fixed Rent is paid more than
five (5) Business Days after its due date, a late charge of five percent (5%) of the delinquent
amount shall be due and payable. Tenant shall pay all Additional Rent when due. If Additional
Rent is paid more than five (5) Business Days after its due date, a late charge of five percent
(5%) of the delinquent amount shall be due and payable. Tenant shall pay all Fixed Rent to
Landlord without notice.
(d)
Tenant acknowledges and agrees that it was a condition precedent to Landlord
entering into this Lease that Landlord receive an unconditional guaranty of Tenant’s payment
and performance of all of Tenant’s obligations under this Lease (in such form as approved by
Landlord, the “Guaranty”) from Guarantor, which Guaranty is being entered into
contemporaneously with the execution of this Lease. Tenant hereby represents and warrants to
Landlord as of the date hereof and covenants to Landlord that throughout the Term of this Lease
Guarantor shall be bound by the terms of the Guaranty to Landlord.
6.

TAXES

(a)
Landlord shall, at its sole expense, use reasonable efforts to cause the Land to
have its own separate parcel identification number for Property Tax purposes prior to the Rent
Commencement Date. If the Land does not have its own separate parcel identification number
by the Rent Commencement Date, then Landlord shall continue to use reasonable efforts to
cause the Land to have its own separate parcel identification number for Property Tax purposes.
Provided that Landlord uses such reasonable efforts, the failure to obtain such separate parcel
identification number shall not be a default by Landlord under this Lease. Property Taxes paid
by Landlord for the period on and after the Commencement Date but prior to the Obligated Term
shall be included in Landlord’s Investment Amount as set forth on Exhibit F. During the
Obligated Term, Tenant shall pay (i) to Landlord upon demand, as Additional Rent, ___% of the
Property Taxes reflected on any bill or invoice in which the Land is included with other real
estate under a shared parcel identification number and (ii) directly to the appropriate taxing
authority, as Additional Rent, all Property Taxes reflected on any bill or invoice in which the
Land has its own separate parcel identification number, prior to the assessment of any interest or
penalty for late payment (subject to Tenant’s rights under this subparagraph 6(a) to make
payment thereof in installments or under subparagraph 6(e) below to protest Property Taxes) that
are then currently due and owing, irrespective of the year or other period to which those Property
Taxes relate; provided, however, if and to the extent Landlord or Mortgagee is holding Tenant’s
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estimated payments thereof pursuant to subparagraph 6(f) below, Landlord or Mortgagee shall
instead make such payments timely upon Tenant’s behalf; provided, further, if any such Property
Taxes may legally be paid in installments, Tenant may, at its option, pay such Property Taxes in
such installments together with any interest due thereon provided that Tenant shall have paid all
such installments, or provided to Landlord or Mortgagee, such amounts as are necessary for the
payment of, all such installments prior to the expiration or earlier termination of this Lease.
“Property Taxes” shall mean all taxes, assessments, excises, levies, fees and charges (and any
tax, assessment, excise, levy, municipal service fee, fee or charge levied wholly or partly in lieu
thereof or as a substitute therefor or as an addition thereto) of every kind and description, general
or special, ordinary or extraordinary, foreseen or unforeseen, secured or unsecured, whether or
not now customary or within the contemplation of Landlord and Tenant, that are levied,
assessed, charged, confirmed or imposed by any public or government authority on or against, or
otherwise with respect to, the Premises or any part thereof or any personal property used in
connection with the Premises, including Landlord’s franchise taxes based upon gross receipts
with respect to the receipt of Rent (but not including net income or franchise taxes based upon,
measured by or calculated with respect to net income or profits or derivatives thereof). Property
Taxes shall not include any Other Taxes or Excluded Taxes arising out of or levied in connection
with this Lease, in each case, of Landlord, unless and only to the extent levied or assessed
against Landlord as a substitute for any Property Taxes.
(b)
Other Taxes paid by Landlord for the period on and after the Commencement
Date but prior to the Obligated Term shall be included in Landlord’s Investment Amount as set
forth on Exhibit F. During the Obligated Term, Tenant shall pay, as Additional Rent, all Other
Taxes prior to the assessment of any interest or penalty for late payment (subject to Tenant’s
rights under this subparagraph 6(b) and subparagraph 6(e) below, to make payment in
installments or to protest Other Taxes); provided, however, if Landlord or Mortgagee is holding
Tenant’s estimated payments thereof pursuant to subparagraph 6(f) below, Landlord or
Mortgagee shall instead make such payments timely upon Tenant’s behalf; provided, further, if
any such Other Taxes may legally be paid in installments, Tenant may, at its option, pay such
Other Taxes in such installments together with any interest due thereon provided that Tenant
shall have paid, or provided to Landlord or Mortgagee, such amounts as are necessary for the
payment of, all such installments prior to the expiration or earlier termination of this Lease.
“Other Taxes” shall mean all taxes, assessments, excises, levies, fees and charges, including all
payments related to the cost or occupation of providing facilities or services, whether or not now
customary or within the contemplation of Landlord and Tenant, that are levied, assessed,
charged, confirmed or imposed by any public or government authority upon, or measured by, or
reasonably attributable to (i) the Premises, (ii) the cost or value of Tenant’s Trade Fixtures
located in the Premises or the cost or value of any leasehold improvements made in or to the
Premises by or for Tenant, regardless of whether title to such improvements is vested in Tenant
or Landlord, (iii) any Rent payable under this Lease, including any gross receipts tax or excise
tax levied by any public or government authority with respect to the receipt of any such Rent but
only to the extent that such taxes are in lieu of or a substitute for any Property Taxes, (iv) the
possession, leasing, operation, management, maintenance, alteration, repair, use or occupancy by
Tenant of the Premises, or (v) this transaction or any document to which Tenant is a party
creating or transferring an interest or an estate in the Premises. Other Taxes shall not include any
Property Taxes or any Excluded Taxes arising out of or levied in connection with this Lease, in
each case, of Landlord, unless and only to the extent levied or assessed against Landlord in
whole or in part in lieu of, as a substitute for, or as an addition to any Other Taxes.
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(c)
Except for any Excluded Taxes imposed on or with respect to the Rent, if at any
time during the Obligated Term, any method of taxation shall be such that there shall be levied,
assessed or imposed on Landlord, or on the Rent, or on the Premises, or any portion thereof, a
capital levy, gross receipts tax on the Rent, occupational license tax, or a franchise tax, based
upon gross receipts with respect to the Rent, but not including any income or franchise taxes
based upon, measured by, or calculated with respect to net income or profits, Tenant, to the
extent permitted by law, covenants to pay and discharge the same, it being the intention of the
parties hereto that the Fixed Rent to be paid hereunder shall be paid to Landlord absolutely net
without deduction or charge of any nature whatsoever, foreseeable or unforeseeable, ordinary or
extraordinary, or of any nature, kind, or description, except for Excluded Taxes and as otherwise
expressly provided in this Lease.
(d)
Tenant covenants to furnish Landlord, within fifteen (15) calendar days, official
receipts of the appropriate taxing authority, if any, or other appropriate proof reasonably
satisfactory to Landlord, evidencing the payment of all Impositions.
(e)
Both Landlord and Tenant shall have the right to contest the amount or validity, in
whole or in part, of any Property Tax or Other Tax or to seek a reduction in the valuation of the
Premises as assessed for real estate property tax purposes by appropriate proceedings diligently
conducted in good faith (but only after the deposit or payments (whether under protest or
otherwise) of any amounts required by applicable law to stay or prevent collection activities). If
Tenant initiates any proceeding referred to in this subparagraph 6(e), Landlord shall not be
required to join such proceeding, except to the extent required by law, in which event Landlord
shall, upon written request by Tenant, join in such proceedings or permit the same to be brought
in its name, all at Tenant’s expense. Landlord agrees to provide, at Tenant’s expense, whatever
assistance Tenant may reasonably require in connection with any such contest initiated by
Tenant. Tenant covenants that Landlord shall not suffer or sustain any costs or expenses
(including counsel fees) or any liability in connection with any such proceeding initiated by
Tenant. No such contest initiated by Tenant shall subject Landlord to any civil liability or the
risk of any criminal liability or forfeiture. Any contest initiated by Landlord shall be at the sole
cost and expense of the Landlord, provided, however, if Landlord is successful in reducing the
valuation of any Property Tax or Other Tax on the Premises, Tenant shall be entitled to the
benefit of such reduction and shall be obligated to reimburse Landlord for any costs or expenses
in connection with such contest.
(f)
During the continuance of any Event of Default or as required by a Mortgagee,
Tenant shall pay to Landlord or Mortgagee on the first day of each calendar month an amount
equal to one twelfth (1/12) of the Property Taxes and Other Taxes thereafter due and payable, as
reasonably estimated by Landlord on the basis of assessments and bills and estimates thereof.
Such amounts shall be held by Landlord or Mortgagee, without interest, and shall not be deemed
to be trust funds but shall not be commingled with the general funds of Landlord and shall
instead be held in a separate escrow account of Landlord or Mortgagee, as applicable, opened
and maintained for this Lease alone; provided, however, to the extent so received, any
Mortgagee which is an entity unaffiliated with Landlord or any affiliate of Landlord, may
commingle such funds. Landlord shall apply such amounts paid by Tenant under this
subparagraph 6(f) (including any amounts tendered by Tenant which are intended for interest if
Tenant shall have elected to make such payments in installments) to the payment before
delinquency of the Property Taxes and Other Taxes, subject to any rights of Mortgagee thereto.
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Landlord and Mortgagee shall make no charge for holding and applying such amounts. If at any
time the amount on deposit pursuant to this subparagraph 6(f) shall be less than the amount
reasonably deemed necessary by Landlord to pay such Property Taxes or Other Taxes as they
become due, Tenant shall pay to Landlord the amount necessary to make the deficiency within
five (5) Business Days after notice from Landlord requesting payment thereof.
(g)
Landlord will, within thirty (30) calendar days after receipt, reimburse Tenant for
any refund of Property Tax or Other Tax received by Landlord or Mortgagee as a result of any
tax contest relating to the Obligated Term.
7.

NET LEASE; NON-TERMINABILITY

(a)
This is an absolutely net lease and except as expressly provided herein, the Fixed
Rent, Additional Rent and all other sums payable hereunder by Tenant shall be paid without
notice, demand, set-off, counterclaim, abatement, suspension, deduction or defense. It is the
intention of the parties hereto that the Fixed Rent shall be an absolutely net return to Landlord
throughout the Obligated Term of this Lease. In order that such Rent shall be absolutely net to
Landlord, Tenant shall pay when due, and save Landlord harmless from and against, any and all
Claims, costs, charges and expenses attributable to the Premises, and any part thereof, during the
Obligated Term of this Lease or arising out of Tenant’s activities at the Premises prior to the
Obligated Term of this Lease, including each fine, fee, penalty, charge (including governmental
charges), assessments, sewer rent, Impositions, insurance premiums as may be required from
time to time by Landlord or Mortgagee, utility expenses, carrying charges, costs, expenses and
obligations of every kind and nature whatsoever, general and special, ordinary and extraordinary,
foreseen and unforeseen, the payment for which Landlord or Tenant is, or shall become liable by
reason of any rights or interest of Landlord or Tenant in, to or under the Premises or this Lease or
in any manner relating to the ownership, leasing, operation, management, maintenance, repair,
rebuilding use or occupation of the Premises, or of any portion thereof, and the payment of all of
Landlord’s and Mortgagee’s legal fees and expenses in any way related to the enforcement,
interpretation, or any consent, approval or other action required or desired to be taken by such
parties related to this Lease or the Premises; provided, however, that nothing herein contained
shall be construed as imposing upon Tenant any obligation to pay any Excluded Taxes of
Landlord arising out of, or levied in connection with, this Lease or the Landlord’s right or
interest in the Premises or the Rent.
(b)
This Lease shall not terminate, nor shall Tenant have any right to terminate this
Lease, except as expressly provided in paragraph 14, nor shall Tenant be entitled to any
abatement or reduction of Rent hereunder, nor shall the obligations of Tenant under this Lease be
affected, by reason of (i) any damage to or destruction of all or any part of the Premises or the
Licensed Property from whatever cause; (ii) subject to paragraph 14, the taking of the Premises,
the Licensed Property or any portion thereof by condemnation, requisition or eminent domain
proceedings; (iii) the prohibition, limitation or restriction of Tenant’s use of all or any part of the
Premises or the Licensed Property, or any interference with such use; (iv) any eviction by
paramount title or otherwise; (v) Tenant’s acquisition or ownership of all or any part of the
Premises otherwise than as expressly provided herein; (vi) any default on the part of Landlord
under this Lease, or under any other agreement to which Landlord and Tenant may be parties; or
(vii) any other cause whether similar or dissimilar to the foregoing, any present or future law to
the contrary notwithstanding. It is the intention of the parties hereto that the obligations of
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Tenant hereunder shall be separate and independent covenants and agreements, that the Fixed
Rent, the Additional Rent and all other sums payable by Tenant hereunder shall continue to be
payable in all events and that the obligations of Tenant hereunder shall continue unaffected
unless the requirement to pay or perform the same shall have been terminated pursuant to any
express provision of this Lease. Tenant agrees that Tenant will not be relieved of the obligations
to pay the Fixed Rent or any Additional Rent in case of damage to or destruction of or
condemnation (except as expressly provided in paragraph 14) of the Premises or the Licensed
Property.
(c)
Tenant agrees that it will remain obligated under this Lease in accordance with its
terms, and that it will not take any action to terminate, rescind or void this Lease,
notwithstanding (i) the bankruptcy, insolvency, reorganization, composition, readjustment,
liquidation, dissolution or winding-up or other proceeding affecting Landlord or its successor in
interest, or (ii) any action with respect to this Lease which may be taken by any trustee or
receiver of Landlord or its successor in interest or by any court in any such proceeding.
(d)
Tenant waives all rights which may now or hereafter be conferred by law (i) to
quit, terminate or surrender this Lease or the Premises or any part thereof, or (ii) to any
abatement, suspension, deferment or reduction of the Fixed Rent, Additional Rent or any other
sums payable under this Lease, except as otherwise expressly provided herein.
8.

SERVICES

During the Obligated Term, Tenant shall, at Tenant’s sole cost and expense, be
responsible for supplying the Premises with electricity, heating, ventilating and air conditioning,
water, natural gas, lighting, replacement for all lights, restroom supplies, telephone service,
window washing, security service, janitor, pest control and disposal services (including, if
applicable, hazardous and biological waste disposal), and such other services as Tenant
determines to furnish to the Premises. Landlord shall not be in default hereunder or be liable for
any damage or loss directly or indirectly resulting from, nor shall the Fixed Rent or Additional
Rent be abated or a constructive or other eviction be deemed to have occurred by reason of, the
installation, use or interruption of use of any equipment in connection with the furnishing of any
of the foregoing services, any failure to furnish or delay in furnishing any such services, whether
such failure or delay is caused by accident or any condition beyond the control of Landlord or
Tenant or by the making of repairs or improvements to the Premises, or any limitation,
curtailment, rationing or restriction on use of water, electricity, gas or any form of energy serving
the Premises, whether such results from mandatory governmental restriction or voluntary
compliance with governmental guidelines. Tenant shall pay the full cost of all of the foregoing
services and all other utilities and services supplied to the Premises as Additional Rent.
9.

REPAIRS AND MAINTENANCE; REPLACEMENT

(a)
Tenant shall, at its own sole cost and expense, keep the Premises in good order
and condition as a first class facility consistent with the Permitted Use set forth in this Lease at
all times on and after Rent Commencement Date to and including the date of the termination of
the Term, by lapse of time or otherwise. Subject to the requirements of paragraph 23, Tenant
shall timely and properly maintain, repair and replace all of the Premises and all its component
parts, including parking surfaces and stripes, driveways, all landscaping, mechanical systems,
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electrical and lighting systems, plumbing and sewage systems, fixtures and appurtenances,
interior and exterior walls, roof, foundations, floor slabs, columns and structural elements so as
to preserve and protect the useful life, utility and value of such components, and in all events so
as to preserve the effectiveness of any warranty relating thereto, such repairs and replacements to
be at least in quality and class to the original work. If any Building system or component shall
become obsolete, non-functional, or uneconomic to repair, then Tenant shall remove such item
from the Premises and promptly replace it with an item of comparable initial value and function.
Promptly upon installation of any equipment which is not Tenant’s Trade Fixtures, Tenant shall
deliver to Landlord the original warranty relating to such equipment (which shall specify
Landlord as the owner of the equipment and upon Landlord’s receipt of such original warranty,
Landlord shall be deemed to have granted Tenant a non-exclusive license and authority of
Landlord solely to enforce such warranty during the Term of the Lease). Tenant shall deliver to
Landlord a written statement showing all removals and replacements of such systems or
components during the preceding calendar year, including manufacturers, model numbers, and
serial numbers. Landlord may, upon two (2) Business Days’ prior notice cause independent
private inspectors to make inspections of any Building and Building systems on the Premises or
segments thereof to determine Tenant’s compliance under this paragraph 9. Tenant shall pay the
cost of one (1) such inspection at the Premises by or on behalf of Landlord in each calendar year;
provided, however, if such inspection by Landlord reveals that the Premises, or any portion
thereof, including any equipment thereon, is not in the condition required by this Lease, then
Tenant shall pay for such additional inspections performed by Landlord through the inspection
approving the condition of such Premises as being in conformity with the Lease.
Notwithstanding the foregoing requirements of this paragraph 9, Tenant shall have no obligation
to deliver any warranties for any of Tenant’s Trade Fixtures at the Premises which may be and
which are subsequently removed by Tenant upon expiration or earlier termination of this Lease.
During the Obligated Term, Landlord may, but is not required to, after two (2) Business
Days’ notice to Tenant (except in the case of emergency, in which case Tenant shall be given
notice contemporaneously with entry), enter the Premises and make such repairs, alterations,
improvements, additions, replacements or maintenance as Landlord deems necessary to cure any
Event of Default of Tenant hereunder which remains uncured after the expiration of any notice
and cure period provided under this Lease, as applicable, in a diligent fashion, and Tenant shall
pay Landlord as Additional Rent forthwith (and in any event within thirty (30) days) after being
billed for same by Landlord the cost thereof, which bill shall be accompanied by reasonably
supporting documentation. Such amounts shall bear interest at the Overdue Rate from the date
of expenditure by Landlord to the date of repayment by Tenant at the Overdue Rate.
(b)
It is intended by Tenant and Landlord that, during the Obligated Term, Landlord
shall have no obligation, in any manner whatsoever, to repair or maintain the Premises (or any
fixture or equipment therein), whether structural or nonstructural, all of which obligations are
intended, as between Landlord and Tenant, to be those of Tenant. Tenant expressly waives the
benefit of any statute now or in the future in effect which would otherwise afford Tenant the
right to make repairs at Landlord’s expense or to terminate this Lease because of Landlord’s
failure to keep the Premises in good order, condition and repair.
(c)
Tenant shall maintain on the Premises during the Obligated Term, and turn over
to Landlord upon expiration or termination of this Lease, then current operating manuals and
original warranties (to the extent applicable) for the Equipment then located on the Premises
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specifically excluding, in all cases, Tenant’s Trade Fixtures at the Premises which may and
which are subsequently removed by Tenant upon expiration or earlier termination of this Lease.
10.

DESTRUCTION OF OR DAMAGE TO PREMISES

If the Premises is damaged by Casualty during the Obligated Term of this Lease, Tenant
shall repair such damage and restore the Premises to substantially the same or better condition as
existed before the occurrence of such Casualty using materials of the same or better grade than
that of the materials being replaced (herein, a “Casualty Repair”), and this Lease shall remain in
full force and effect. Such repair and replacement by Tenant shall be done in accordance with
paragraph 23 and the standards of paragraph 9 and Tenant shall, at its expense, obtain all permits
required for such work. An architect or engineer selected by Landlord shall review, at Tenant’s
expense, all plans and specifications and all draw requests hereunder. In no event shall Fixed
Rent or Additional Rent abate, nor shall this Lease terminate by reason of such damage or
destruction. Provided that no Event of Default by Tenant shall then exist under this Lease and
provided Tenant has: (i) delivered to Landlord plans and specifications and a budget for such
Casualty Repair (all of which Landlord shall have approved), and (ii) deposited with Landlord or
the Proceeds Trustee cash or a site draft letter of credit satisfactory to Landlord and Mortgagee,
in the sum equal to the excess, if any, of the total cost set forth in such approved budget over the
amount of insurance proceeds received on account of such Casualty, then to the extent such
proceeds are available to Landlord from Mortgagee, Landlord shall make available to Tenant all
insurance proceeds actually received by Landlord on account of such Casualty, for application to
the costs of such approved repair and restoration, as set forth below.
For all Casualty Repairs, the following apply:
As used herein the “Casualty Threshold” means $_____________; provided, however,
that if Tenant or Guarantor, at the time of such Casualty, has a Credit Rating of “BBB+” or
higher from S&P and “Baa1” or higher from Moody’s, then the “Casualty Threshold” shall be
$__________________. If the Net Casualty Proceeds are less than the Casualty Threshold at the
time of the applicable Casualty, such Net Casualty Proceeds shall be paid to Tenant to apply to
the cost of restoration. If the Net Casualty Proceeds are equal to or greater than the Casualty
Threshold at the time of the applicable Casualty, such Net Casualty Proceeds shall be paid to the
Proceeds Trustee for release to Tenant as restoration progresses, subject to and in accordance
with subparagraph 23(c). If Landlord mortgages the Premises with a Mortgage, the Mortgagee
thereunder may, at its option be appointed Proceeds Trustee for so long as such Mortgage
remains outstanding and such Mortgagee does not Control Landlord or is not Controlled by or
under Common Control with Landlord. Insurance proceeds shall be deposited in an interest
bearing account and interest shall be distributed to Tenant upon completion of said installation,
repair, replacement or rebuilding, provided no default has occurred and is continuing hereunder.
All checks drawn on said account shall be signed by the Proceeds Trustee. Insurance proceeds
shall be disbursed to Tenant by the Proceeds Trustee under the following procedure:
(i)
No more frequently than once per calendar month, Tenant may request
that Landlord disburse to Tenant such insurance proceeds as are requested by Tenant to pay for
all costs incurred by Tenant for repair and restoration work of the damaged Premises that was
performed during the immediately preceding calendar month. Tenant’s request shall certify that
all work for which reimbursement is requested was performed in compliance with the plans and
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specifications approved by Landlord pursuant to paragraph 23 and all applicable laws, and shall
include reasonably satisfactory evidence of the costs incurred by Tenant and unconditional
partial (as to the amount received compared to percentage completion) or final lien releases, as
applicable, in form and substance required by applicable law executed by all mechanic’s,
materialmen, laborers, suppliers and contractors who performed any portion of the repair work or
supplied materials; and
(ii)
Within fifteen (15) Business Days after receiving Tenant’s request,
Landlord shall approve or disapprove Tenant’s request, which approval shall not be
unreasonably withheld, delayed, or conditioned by written notice to Tenant. If Landlord
approves all or any portion of a request and Landlord has received (and not previously disbursed)
insurance proceeds for such costs, then Landlord’s approval shall include a check in the amount
approved by Landlord. If Landlord disapproves all or any portion of a request, then Landlord’s
notice shall state the reasons for that disapproval. Landlord’s failure to deliver a notice
approving or disapproving a request shall be conclusively deemed Landlord’s disapproval of the
request.
11.

INSURANCE, HOLD HARMLESS AND INDEMNIFICATION

(a)
To the fullest extent permitted by law, Landlord shall not be liable to Tenant for
any damage to or loss or theft of any property or for any bodily or personal injury, illness or
death of any person in, on or about the Premises arising at any time and from any cause
whatsoever. Tenant waives all Claims against Landlord arising from any liability described in
this subparagraph 11(a).
(b)
Tenant hereby agrees to indemnify and defend Landlord against and hold
Landlord harmless from all Claims arising from or related to any use or occupancy of the
Premises, or any condition of the Premises, or any default in the performance of Tenant’s
obligations hereunder, or any damage to any property (including property of employees and
invitees of Tenant) or any bodily or personal injury, illness or death of any person (including
employees and invitees of Tenant) occurring in, on or about the Premises or any part thereof or
any part of the Building or the land constituting a part of the Premises arising at any time and
from any cause whatsoever or occurring outside the Premises when such damage, bodily or
personal injury, illness or death is caused by any act or omission of Tenant or its agents, officers,
employees, contractors, invitees or licensees. This subparagraph 11(b) shall survive the
termination of this Lease with respect to any damage, bodily or personal injury, illness or death
occurring prior to such termination.
(c)
Tenant shall, at all times and during the Obligated Term of this Lease and at
Tenant’s sole cost and expense, obtain and keep in force (i) commercial general liability
insurance, including contractual liability, fire, and legal liability, all on an “occurrence” policy
form, with a minimum combined single limit in the amount of Thirty Million Dollars
($30,000,000) per occurrence for bodily or personal injury to, illness of, or death of persons and
damage to property occurring in, on or about the Premises; and (ii) if required by Landlord,
“Pollution Legal Liability” insurance with limits of Three Million Dollars ($3,000,000) per
occurrence and Ten Million Dollars ($10,000,000) aggregate; asbestos-in-place insurance policy
in form and substance satisfactory to Landlord; and if the property contains any underground
storage tank, “Storage Tank Liability” insurance with a minimum limit of One Million
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($1,000,000) per claim. Such insurance shall name the Landlord, Landlord’s Mortgagee, and
any other parties designated by Landlord as additional insureds.
(d)
Tenant shall, at all times during the Obligated Term of this Lease and at Tenant’s
sole cost and expense, obtain and keep in force worker’s compensation and employer’s liability
insurance in all states in which the Premises and any other operations of the Tenant are located
and any other state in which the Tenant may be subject to any statutory or other liability arising
in any manner whatsoever out of the actual or alleged employment of others.
(e)
Tenant shall, at all times during the Obligated Term of this Lease, at Tenant’s sole
cost and expense, obtain and keep in force or reimburse Landlord for the cost of:
(i)
insurance against loss or damage to the Premises by fire and all other risks
of physical loss covered by insurance of the type now known as “Special Cause of Loss” form, in
an amount not less than the full replacement cost of the Premises (without deduction for
depreciation), including the cost of debris removal and such endorsements as Landlord may
reasonably require, including “Replacement Cost,” “Agreed Amount,” and “Building Ordinance
or Law; the property policy should also include:
a) flood insurance if the Improvements are located in a Special Flood
Hazard Area (SFHA) as designated by the Director of the Federal
Emergency Agency, in sufficient amounts as determined by Landlord;
b) earth movement insurance for the full replacement cost of the property
or the amount as would, in light of the risks insured and the cost of
premiums for such insurance, be maintained by a prudent operator of
property similar in use and locale, in any event, no less than the Probable
Maximum Loss (PML) for property in high hazard seismic zones; and
c) the property insurance policy should not have an exclusion for
terrorism. If the property policy excludes the peril of terrorism, the Tenant
will obtain a separate policy insuring against terrorism for one hundred
percent (100%) of the replacement value of the property. If the federal
backstop provision, Terrorism Risk Insurance Act of 2002 (TRIA) is not
extended beyond December 31, 2005, the Tenant shall obtain terrorism
insurance in sufficient amounts, as approved by Landlord;
(ii)
boiler and machinery insurance covering pressure vessels, air tanks,
boilers, machinery, pressure piping, heating, ventilation and air conditioning equipment, and
elevator and escalator equipment, provided the Premises contain equipment of such nature and
insurance against loss of occupancy or use arising from any breakdown of any such items, in
such amounts as Landlord may reasonably determine;
(iii) plate glass insurance in such amounts as Landlord may reasonably
determine if the Premises contain plate glass;
(iv)
business interruption insurance insuring that the Fixed Rent will be paid to
Landlord for up to one year if the Premises are destroyed or rendered untenantable by any cause
insured against (it being understood that the existence of such insurance does not reduce
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Tenant’s obligation to pay Fixed Rent without diminution), and in the event of termination of
this Lease due to any such insured cause, pay to Landlord one year’s Fixed Rent; and
(v)
insurance in amounts and against such other risks as Landlord or
Mortgagee may reasonably require and against such risks as are customarily insured against by
operators of similar properties.
(f)
In addition, during any period of demolition or new construction or improvements
during the Obligated Term, Tenant shall maintain the following insurance: (i) completed value,
non-reporting builders risk insurance for the Premises, including all building materials thereon,
covering all risk including collapse during construction, water damage, flood, earthquake and
transit coverage, not less than the cost of the construction of the Improvements and Equipment or
alterations and including a “no permission to occupy” condition; and (ii) obtain evidence of the
contractor’s general liability, including contractual liability and workers compensation, as
required by statute.
(g)
All insurance required to be maintained by Tenant under this paragraph 11 and all
renewals thereof shall be issued by good and responsible companies qualified to do and doing
business in the state of where the Premises are located and having an S&P claims paying ability
rating of at least “A+” and shall be reasonably satisfactory to Landlord. All deductible amounts
shall be in amounts as reasonably approved by Landlord. Each policy to be maintained by
Tenant shall expressly provide that the policy shall not be canceled or altered without thirty (30)
days’ prior written notice to Landlord and Mortgagee and shall remain in effect notwithstanding
any such cancellation or alteration until such notice shall have been given to Landlord and such
period of thirty (30) days shall have expired. All insurance under this paragraph 11 to be
maintained by Tenant shall designate Landlord, Mortgagee, and any other parties designated by
Landlord as an additional insured and loss payee, and shall be primary and noncontributing with
any insurance which may be carried by Landlord. Tenant may carry such insurance under
“blanket” policies. Tenant shall deliver to Landlord a copy of each insurance policy, or a
certificate of such insurance acceptable to Landlord, together with a copy of the declaration page
for each such policy. Renewal certificates should be provided no later than fifteen (15) days
prior to the expiration date of each policy. Landlord shall have the right from time to time to
effect such insurance for the benefit of Tenant or Landlord or both of them and all premiums
paid by Landlord shall be payable by Tenant as Additional Rent on demand. If Tenant fails to
provide to Landlord the policies of insurance required by this Section, Landlord may, but shall
not be obligated to, procure such insurance for such risks covering Landlord’s interest, and
Tenant will pay all premiums thereon promptly upon demand by Landlord, and until such
payment is made by Tenant, the amount of all such premiums shall bear interest at the rate of
fifteen percent (15%) per annum. Tenant shall pay to Landlord, immediately upon demand all
costs incurred by Landlord to obtain and maintain in effect the policies of insurance required
under this paragraph 11 or otherwise required by Landlord.
(h)
Tenant and Landlord both mutually agree to waive all rights of subrogation
against each other on insurance required under this paragraph 11. Additionally, both Landlord
and Tenant, as applicable, either prior to or immediately after the Commencement Date, shall
procure from each of their respective insurers providing the insurance required by this paragraph
11, a waiver of all rights of subrogation which such insurer might otherwise, if at all, have to any
claims against Landlord or Tenant, as applicable. Tenant shall have the right to adjust losses
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under all policies of property insurance required by this Lease, and Landlord shall have the right
to participate in such process. If Tenant fails to adjust losses in a diligent manner, Landlord may,
upon two (2) Business Days’ notice, assume control of the adjustment process.
(i)
During the continuance of any Event of Default or as required by a Mortgagee,
Tenant shall pay to Landlord on the first day of each calendar month an amount equal to one
twelfth (1/12) of the premiums for the insurance required by this paragraph 11, as reasonably
estimated by Landlord on the basis of bills and estimates thereof. If such premium payments
shall have been made by Tenant, such amounts shall be held by Landlord or Mortgagee, without
interest, and shall not be deemed to be trust funds and may be commingled with the general
funds of Landlord or Mortgagee. Landlord shall apply such amounts to the payment of the
insurance premiums with respect to which such amounts were paid, subject to any rights of
Mortgagee thereto. Landlord shall make no charge for holding and applying such amounts. If at
any time the amount on deposit pursuant to this subparagraph 11(i) shall be less than the amount
deemed necessary by Landlord to pay such premiums as they become due, Tenant shall pay to
Landlord the amount necessary to make up for the deficiency within five (5) calendar days after
notice from Landlord requesting payment thereof. Upon the expiration or termination of the
term of this Lease (other than as a result of an Event of Default), Landlord shall promptly refund,
and cause its Mortgagee to refund, to Tenant any amount held by Landlord or its Mortgagee
pursuant to this paragraph 11.
12.

COMPLIANCE WITH LAWS, COVENANTS

Tenant shall throughout the Obligated Term promptly comply or cause compliance with
or remove or cure any violation of any and all present and future laws including the Americans
with Disabilities Act of 1990, as the same may be amended from time to time, ordinances
(zoning or otherwise), orders, rules, regulations and requirements of all Federal, State, municipal
and other governmental bodies having jurisdiction over the Premises and the appropriate
departments, commissions, boards and officers thereof, and the orders, rules and regulations of
the Board of Fire Underwriters where the Premises are situated, or any other body now or
hereafter constituted exercising lawful or valid authority over the Premises (collectively, “Legal
Requirements”), or any portion thereof, or the sidewalks, curbs, roadways, alleys or entrances
adjacent or appurtenant thereto, or exercising authority with respect to the use or manner of use
of the Premises, or such adjacent or appurtenant facilities, and whether the compliance, curing or
removal of any such violation and the costs and expenses necessitated thereby shall have been
foreseen or unforeseen, ordinary or extraordinary, and whether or not the same shall be presently
within the contemplation of Landlord or Tenant or shall involve any change in governmental
policy, or require structural or extraordinary repairs, alterations or additions by Tenant and
irrespective of the amount of the costs thereof. Tenant, at its sole cost and expense, shall comply
with all agreements, contracts, easements, restrictions, reservations or covenants, if any, running
with the land or hereafter created by Tenant or consented to, in writing, by Tenant or requested,
in writing, by Tenant. Tenant shall also comply with, observe and perform all provisions and
requirements of all Permitted Encumbrances (including performing all of Landlord’s obligations
as the owner of the Premises thereunder, including paying all costs and expenses and
maintaining all insurance coverages required thereby to be paid, maintained or carried by the
owner of the Premises, if any, and Tenant hereby indemnifies and agrees to defend Landlord
from and hold Landlord harmless from any and all Claims made against Landlord for noncompliance or breach of any obligation of the owner of the Premises under any Permitted
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Encumbrances) and all policies of insurance at any time in force with respect to the Premises and
required to be obtained and maintained by Tenant under the terms of paragraph 11 hereof and
shall comply with all development permits issued by governmental authorities issued in
connection with development of the Premises; provided, however, Landlord agrees, upon request
of Tenant, to sign promptly and without a charge therefor (except as provided in the final
sentence of this subparagraph) any applications or filings (1) for such licenses and permits as
may be required by Legal Requirements for the conduct, operation or restoration of the Premises
and the business to be conducted therein in accordance with the terms hereof, and (2) the
maintenance of the existing zoning for the Premises to continue to permit Tenant’s use thereof,
in both cases where the signature of Landlord is required by Legal Requirements in force at the
time. All costs incurred by Landlord in connection with obtaining any such licenses and permits
and zoning matters shall be borne by Tenant.
If Tenant shall at any time fail to pay any Imposition in accordance with the provisions of
paragraphs 6 or 26, or to take out, pay for, maintain and deliver any of the insurance policies or
certificates of insurance provided for in paragraph 11, or shall fail to make any other payment or
perform any other act on its part to be made or performed hereunder, then Landlord, after five
business (5) Business Days prior written notice to Tenant (or without notice in situations where
Landlord determines that delay is likely to cause harm to Landlord’s interest in the Premises),
and without waiving or releasing Tenant from any obligation of Tenant contained in this Lease,
may, but shall be under no obligation to do so,
(i)

pay any Imposition payable by Tenant pursuant to this Lease; or

(ii)
make any other payment or perform any other act on Tenant’s part to be
paid or performed hereunder which Tenant shall not have performed within the time required
therefor, except that any time permitted to Tenant to perform any act required by this paragraph
shall be extended for such reasonable period not to exceed one hundred eighty (180) calendar
days as may be necessary to effectuate such performance, provided throughout such time Tenant
is continuously, diligently and in good faith prosecuting such performance.
Landlord may enter upon the Premises for any such cure purpose set forth in this
paragraph 12 and take all such action in or on the Premises as may be necessary therefor
pursuant to this paragraph 12. All sums, reasonable under the circumstances, actually so paid by
Landlord and all costs and expenses, including attorney’s fees, incurred by Landlord in
connection with the performance of any such act, together with interest thereon at the Overdue
Rate, shall be paid by Tenant to Landlord on demand and submission of reasonable evidence of
such expenditures. Landlord shall not be limited in the proof of any damages which Landlord
may claim against Tenant arising out of or by reason of Tenant’s failure to provide and keep in
force insurance as aforesaid, to the amount of the insurance premium or premiums not paid or
incurred by Tenant, and which would have been payable upon such insurance, but Landlord shall
also be entitled to recover, as damages for such breach, the uninsured amount of any loss,
damages, costs and expenses of suit, including attorney’s fees, suffered or incurred by reason of
damage to or destruction of the Premises, or any portion thereof or other damage or loss which
Tenant is required to insure against hereunder, occurring during any period when Tenant shall
have failed or neglected to provide insurance as aforesaid.
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13.

PARTIAL TAKING

If, during the Obligated Term, less than substantially all of the Premises shall be taken for
public or quasi-public purposes, Tenant will promptly, at its sole cost and expense, restore,
repair, replace or rebuild the Improvements so taken in conformity with the requirements of
paragraph 9 as nearly as practicable to the condition, size, quality of workmanship and market
value thereof immediately prior to such taking, without regard to the adequacy of any
condemnation award for such purpose. There shall be no abatement of Rent during such period
of restoration. In performing its obligations, Tenant shall be entitled to all condemnation
proceeds available to Landlord for restoration or repair of the Premises under the same terms and
conditions for disbursement set forth for Casualty proceeds in paragraph 10 hereof, including
such proceeds being made available by Mortgagee. Tenant shall, at its sole cost and expense,
negotiate and, if necessary, litigate, the amount of the award, and Landlord shall have the right to
participate in such process, and if Tenant fails to diligently prosecute such efforts, Landlord may
take control of the process. Any condemnation proceeds in excess of the amounts as are made
available to Tenant for restoration or repair of the Premises, shall be the sole and exclusive
property of Landlord. Tenant shall have the right to participate in condemnation proceedings
with Landlord, and shall be entitled to receive any award made by the condemning authority in
respect of business loss or, if available, business relocation and any other Claim permitted by law
which does not, in any such case, diminish Landlord’s recovery.
14.

SUBSTANTIAL TAKING

If, during the Obligated Term, (a) all or substantially all of the Premises shall be taken for
public or quasi-public purposes, and (b) Tenant determines that such event has rendered the
Premises unavailable for use or unsuitable for restoration for continued use and occupancy in
Tenant’s business, then Tenant, in lieu of rebuilding as contemplated by paragraph 13, shall, not
later than 90 days after such occurrence (including a final determination of the condemnation
award associated therewith), deliver to Landlord (i) notice of its intention to terminate this Lease
on a date occurring not more than 180 calendar days nor less than 90 calendar days after such
notice (the “Termination Date”) and (ii) a certificate by the president or a vice president of
Tenant describing the event giving rise to such termination, stating that such event has rendered
the Premises unavailable for use or unsuitable for restoration for continued use and occupancy in
Tenant’s business and that such termination will not violate any operating agreement or covenant
then in effect. Following Landlord’s receipt of such notice (described in clause (i) above) and
certificate (described in clause (ii) above), on the Termination Date, (1) this Lease shall no
longer apply to the Premises, except for liabilities which accrued prior thereto related to the
Premises, (2) Landlord and Tenant shall execute a termination of this Lease confirming the
foregoing, which termination shall be prepared by or on behalf of Landlord, (3) Tenant shall pay
all of Landlord’s costs and expenses (including attorney’s fees and expenses) related to all of the
foregoing and (4) all condemnation proceeds shall be paid to and belong to Landlord.
15.

DEFAULT: EVENTS OF DEFAULT

The occurrence of any one or more of the following events (“Event of Default”) shall
constitute a breach of this Lease by Tenant:
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(a)
Tenant fails to pay any Fixed Rent as and when such Fixed Rent becomes due,
and such failure continues for five (5) calendar days after written notice thereof, provided that if
Tenant is more than five (5) calendar days late in the payment of Fixed Rent once in any twelve
(12) consecutive month period, only one notice need be given by Landlord during such 12 month
period and any subsequent failure to pay Fixed Rent on or before its due date within such twelve
(12) consecutive months shall constitute an Event of Default after five (5) calendar days without
notice; or
(b)
Tenant fails to pay any Additional Rent as and when such Additional Rent
becomes due and payable and such failure continues for more than five (5) calendar days after
Landlord gives written notice thereof to Tenant; or
(c)
Tenant fails to deliver Subordination, Non-Disturbance and Attornment
Agreement or estoppel certificate within the required time period; or
(d)

A default occurs under paragraph 25, subletting/assignment; or

(e)
Tenant fails to perform or breaches any agreement or covenant of this Lease not
separately covered in this paragraph 15 to be performed or observed by Tenant as and when
performance or observance is due and such failure or breach continues for more than thirty (30)
calendar days after Landlord’s giving written notice thereof to Tenant; provided, however, that
if, by the nature of such agreement or covenant, such failure or breach cannot reasonably be
cured within such period of thirty (30) calendar days, an Event of Default shall not exist as long
as Tenant commences with due diligence and dispatch the curing of such failure or breach within
such period of thirty (30) calendar days and, having so commenced, thereafter prosecutes with
diligence and dispatch and completes the curing of such failure or breach within a reasonable
time not to exceed one hundred eighty (180) calendar days; or
(f)
Tenant (i) files, or consents by answer or otherwise to the filing against Tenant of,
a petition for relief or reorganization or arrangement or any other petition in bankruptcy or for
liquidation or to take advantage of any bankruptcy, insolvency or other debtors’ relief law of any
jurisdiction, (ii) makes an assignment for the benefit of Tenant’s creditors, (iii) consents to the
appointment of a custodian, receiver, trustee or other officer with similar powers of Tenant or of
any substantial part of Tenant’s property, or (iv) takes action for the purpose of any of the
foregoing; or
(g)
A court or government authority enters an order, and such order is not stayed or
vacated within thirty (30) calendar days, (i) appointing a custodian, receiver, trustee or other
officer with similar powers with respect to Tenant or with respect to any substantial part of
Tenant’s property, or (ii) constituting an order for relief or approving a petition for relief or
reorganization or arrangement or any other petition in bankruptcy, insolvency or other debtors’
relief law of any jurisdiction, or (iii) ordering the dissolution, winding-up or liquidation of
Tenant; or
(h)
Lease; or

Any event occurs which is specifically stated to be an Event of Default under this

(i)
An event of default shall occur under any loan agreement, indenture or other
agreement related to Debt of Tenant or Guarantor securing or relating to an amount in excess of
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$__________________________ and which event of default gives the lenders (or other parties)
under such loan agreement, indenture or other agreement the right to accelerate the Debt or other
obligations secured thereby; or
(j)
Any representation or warranty of Tenant contained in any writing delivered to
Landlord shall have been materially and adversely false as of the date it was made; or
(k)
This Lease or any estate of Tenant hereunder is levied upon under any attachment
or execution and such attachment or execution is not stayed or vacated within thirty (30)
calendar days; or
(l)
Tenant shall abandon the Premises for one hundred eighty (180) days, except to
the extent abandoned in accordance with subparagraph 25(a); or
(m)
Any judgment or order for the payment of money in excess of
$_______________ shall be rendered against Tenant or Guarantor and not paid within thirty (30)
calendar days after all rights to appeal shall have expired; or
(n)
Tenant fails to pay any insurance premiums when due or otherwise fails to
continuously maintain all insurance required to be maintained by Tenant in accordance with the
terms and conditions of this Lease; or
(o)
Any one of Guarantor or Tenant or anyone claiming on behalf of either party
asserts any claim that the Guaranty is not then in full force and effect;
(p)
therein; or

An “Event of Default” occurs and is continuing under the Guaranty, as defined

(q)
An “Event of Default” by Tenant (acting on Landlord’s behalf) occurs and is
continuing under the Parking Easement, as defined therein.
Landlord may treat the occurrence of any one or more of the foregoing Events of Default
as a breach of this Lease. For so long as such Event of Default continues, Landlord, at its option
and with or without notice or demand of any kind to Tenant or any other Person, may have any
one or more of the remedies provided in this Lease, in addition to all other remedies and rights
provided at law or in equity.
16.

REMEDIES

Upon the occurrence of an Event of Default, Landlord shall, in addition to, and not in
derogation of any remedies for any preceding breach, with or without notice of demand (except
as otherwise expressly provided herein) and without limiting Landlord in the exercise of any
right or remedy which Landlord may have by reason of such Event of Default have all of the
following remedies available:
(a)
Upon written notice from Landlord to Tenant, Fixed Rent due during such Event
of Default shall be increased to be equal to the product of (i) Fixed Rent due during such period
multiplied by (ii) 1.25.
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(b)
Landlord shall have the right to terminate Tenant’s right to possession of the
Premises and repossess the Premises by any lawful means without terminating this Lease.
Landlord shall use good faith and reasonably prompt efforts, to the extent required by applicable
law of the state where the Premises are located, to re-let the Premises for the account of Tenant
for such rent and upon such terms as may be satisfactory to Landlord. For the purposes of that
re-letting, Landlord may repair, and perform normal remodeling and alterations to the Premises.
If Landlord fails to re-let the Premises, Tenant shall pay to Landlord the Rent in this Lease for
the balance of the Term as those amounts become due in accordance with the terms of this Lease.
If Landlord re-lets the Premises, but fails to realize a sufficient sum from the re-letting to pay the
full amount of Rent in this Lease for the balance of the Term as those amounts become due in
accordance with the terms of this Lease, after paying all of the costs and expenses of all normal
and customary decoration, repairs, remodeling, alterations and additions and the expenses of the
re-letting and of the collection of the rent accruing from the re-letting, Tenant shall pay to
Landlord the amount of any deficiency upon Landlord’s demand from time to time made.
(c)
Landlord shall have the right at any time to give a written termination notice to
Tenant and, on the date specified in such notice, Tenant’s right to possession shall terminate and
this Lease shall terminate. Upon such termination, Landlord shall have the right to recover from
Tenant:
(i)
The worth at the time of determination of all unpaid Rent which had been
earned at the time of termination;
(ii)
The worth at the time of determination of the amount of all unpaid Rent
for the balance of the then current Term of this Lease after the time of termination excluding the
potential Lease term under any unexercised options for any Extension Terms reduced only to the
extent of net rental proceeds actually received from any subsequent replacement tenant(s) for the
Premises; provided, however, except to the extent the Premises’ state statutes or common law
requires Landlord to mitigate its damages arising from an Event of Default by Tenant under this
Lease, from and after any such Event of Default, Landlord shall have no duty to mitigate its
damages by re-letting, or attempting to re-let, the Premises to any replacement tenant(s); and
(iii) All other amounts necessary to compensate Landlord for all the detriment
proximately caused by Tenant’s failure to perform all of Tenant’s obligations under this Lease or
which in the ordinary course of things would be likely to result therefrom. The “worth at the
time of determination” of the amounts referred to in clause (i) above shall be computed by
allowing interest at the Overdue Rate. The “worth at the time of determination” of the amount
referred to in clause (ii) above shall be computed by discounting such amount to present value by
using the discount rate equal to the then Treasury Rate. For the purpose of determining unpaid
Rent under clause (i) and (ii) above, the Rent reserved in this Lease shall be deemed to be the
total Rent payable by Tenant under paragraph 5 hereof.
(d)
Even if Landlord terminates Tenant’s possession under this Lease, this Lease shall
continue in effect and Landlord shall have the right to enforce all its rights and remedies under
this Lease, including the right to recover all Rent as it becomes due under this Lease. Acts of
maintenance or preservation or efforts to relet the Premises or the appointment of a receiver upon
initiative of Landlord to protect Landlord’s interest under this Lease shall not constitute a
termination of the Lease unless and until written notice of such termination is given by Landlord
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to Tenant. Landlord shall have unrestricted rights of entry for such purposes following an Event
of Default. Landlord shall be entitled to an administrative fee of five percent (5%) of all
amounts expended under this paragraph 16.
(e)
All agreements and covenants to be performed or observed by Tenant under this
Lease shall be at Tenant’s sole cost and expense and without any abatement of Fixed Rent or
Additional Rent. If Tenant fails to pay any sum of money to be paid by Tenant or to perform any
other act to be performed by Tenant under this Lease as and when due or required to be
performed, Landlord shall have the right, but shall not be obligated, and without waiving or
releasing Tenant from any obligations of Tenant, to make any such payment or to perform any
such other act on behalf of Tenant in accordance with this Lease. All sums so paid by Landlord
and all necessary incidental costs shall be deemed Additional Rent hereunder and shall be
payable by Tenant to Landlord on demand, together with interest on all such sums from the date
of expenditure by Landlord to the date of repayment by Tenant at the Overdue Rate. Landlord
shall have, in addition to all other rights and remedies of Landlord, the same rights and remedies
in the event of the nonpayment of such sums (plus interest at the Overdue Rate) by Tenant as in
the case of default by Tenant in the payment of Rent.
(f)
If Tenant abandons or surrenders the Premises, or any portion thereof (except to
the extent abandoned in accordance with subparagraph 25(a)), or an Event of Default by Tenant
pursuant to subparagraph 15(l) above shall have occurred, or Tenant is dispossessed by process
of law or otherwise, then any of Tenant’s Trade Fixtures left in the Premises, or any portion
thereof, shall be deemed to be abandoned, at the option of Landlord, and Landlord shall have the
right to sell or otherwise dispose of such personal property in any commercially reasonable
manner. If Tenant abandons the Premises, or any portion thereof, Landlord shall have the right,
but not the obligation, to sublet the Premises, or any portion thereof, on reasonable terms for the
account of Tenant, and Tenant shall be liable for all costs of such subletting, including the cost of
preparing the Premises, or any portion thereof, for subtenants and leasing commissions paid to
brokers.
(g)
Landlord shall be entitled to collect from Tenant all sums and expenses incurred
by Landlord in enforcing, defending or interpreting its rights hereunder, including all advertising
and leasing fees, all court costs, any and all legal fees and expenses of Landlord, including any
and all such fees and expenses incurred in connection with litigation, mediation, arbitration,
other alternative dispute resolution processes, administrative proceedings and bankruptcy
proceedings, and any and all appeals from any of the foregoing, and all collection costs and fees
charged by third parties in connection with Landlord’s enforcement, defense or interpretation of
its rights hereunder.
(h)
Upon the occurrence of and during the continuance of an Event of Default,
Landlord shall have the right to commence an action in any court of competent jurisdiction
located in the State of _______________ for the purpose of adjudicating the Event of Default
and any or all of Landlord’s rights and remedies under the Lease. Tenant hereby consents to the
exercise of personal jurisdiction over Tenant in any such court in _______________ and to
_______________ as the choice of venue. Upon adjudication of Landlord’s rights under the
Lease, the Landlord, at its option, shall have the right to file additional actions in any and all
States in which the Premises are located for the purpose of enforcing Landlord’s rights under the
Lease, including obtaining orders of possession for the Premises located in such State.
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17.

SUBORDINATION

(a)
Subordination, Non-Disturbance. Tenant agrees at any time hereafter, and from
time to time within ten (10) Business Days of written request of Landlord, to execute and deliver
to Landlord at Landlord’s election either (i) an instrument in the form customarily used by any
institutional investor becoming a Mortgagee and reasonably acceptable to Tenant or (ii) a
subordination, non-disturbance and attornment agreement substantially in the form attached
hereto as Exhibit D (in either such case, such instrument, release, document, or agreement is
herein called the “Subordination, Non-Disturbance and Attornment Agreement”), in either
case subjecting and subordinating this Lease to the Lien of any Mortgage, which at any time may
be placed upon the Premises, or any portion thereof, by Landlord, and to any replacements,
renewals, amendments, consolidations, modifications, extensions or refinancing thereof. It is
agreed, nevertheless, that so long as there exists no Event of Default, such Subordination, NonDisturbance and Attornment Agreement shall not interfere with, hinder or reduce the right of
Tenant to continue to occupy the Premises, and all portions thereof, and to conduct its business
thereon in accordance with the covenants, conditions, provisions, terms and agreements of this
Lease. The costs of preparing and recording such document shall be borne by Landlord, but
Tenant shall be responsible for its own counsel fees.
(b)
Mortgagee Protection Clause. In the event of any act or omission of Landlord
constituting a default by Landlord, Tenant shall not exercise any remedy until Tenant has given
Landlord and any Mortgagee of the Premises written notice of such act or omission, and until a
reasonable period of time (not less than 10 Business Days) to allow Landlord or Mortgagee to
remedy such act or omission shall have elapsed following receipt of such notice. However, if
such act or omission cannot, with due diligence and in good faith, be remedied within such
period or cannot be cured simply by the payment of money, Landlord and Mortgagee shall be
allowed such further period of time as may be reasonably necessary provided that it commences
remedying the same with due diligence and in good faith and thereafter diligently prosecutes
such cure, provided such cure period shall not extend beyond two hundred seventy (270)
calendar days after the notice of such default. Nothing herein contained shall be construed or
interpreted as requiring any Mortgagee receiving such notice to remedy such act or omission.
(c)
Attornment. If any Mortgagee shall succeed to the rights of Landlord under this
Lease or to ownership of the Premises, whether through possession or foreclosure or the delivery
of a deed to the Premises in lieu of foreclosure, then such Mortgagee shall automatically be
deemed to have recognized this Lease and to assume the obligations of Landlord hereunder
accruing on and after the date such Mortgagee acquired title to the Premises, and Tenant shall
attorn to and recognize such Mortgagee as Tenant’s landlord under this Lease and shall promptly
execute and deliver any instrument consistent with the Subordination, Non-Disturbance and
Attornment Agreement that such Mortgagee may reasonably request to evidence such attornment
(whether before or after the making of the Mortgage). In the event of any other transfer of
Landlord’s interest hereunder, such transferee shall automatically be deemed to have recognized
this Lease and to assume the obligations of Landlord hereunder accruing on and after the date of
such transfer, Tenant shall attorn to and recognize such transferee as Tenant’s landlord under this
Lease and shall promptly execute and deliver any instrument consistent with the Subordination,
Non-Disturbance and Attornment Agreement that such transferee and Landlord may reasonably
request to evidence such attornment.
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(d)
Acknowledgement. Upon ten (10) calendar days’ advance written notice, Tenant
agrees to execute, acknowledge and deliver a document acknowledging the assignment by
Landlord of this Lease to a Mortgagee, in a form then in use among institutional lenders, with
such changes therein as may be reasonably requested by the Mortgagee.
18.

LANDLORD’S RIGHT OF ENTRY

Landlord, Mortgagee, and their respective designees, shall have the right to enter the
Premises, and any part of the Premises, at any time during normal business hours and any part of
the Premises on two (2) Business Days’ advance notice and to inspect the same, post notices of
non-responsibility, monitor construction, perform appraisals, and perform environmental site
assessments and engineering studies, and during the last twenty-four (24) months of the Term or
at any time after an Event of Default, exhibit the Premises to prospective tenants, purchasers and
mortgagees, and examine Tenant’s books and records pertaining to the Premises, insurance
policies, certificates of occupancy and other documents, records and permits in Tenant’s
possession with respect to the Premises all of which shall be customary and adequate and
reasonably satisfactory to Landlord.
19.

NOTICES

Notices, statements, demands, or other communications required or permitted to be
given, rendered or made by either party to the other pursuant to this Lease or pursuant to any
applicable law or requirement of public authority, shall be in writing (whether or not so stated
elsewhere in this Lease) and shall be deemed to have been properly given, rendered or made,
when received by personal delivery or overnight delivery or overnight courier delivery (or, if
such delivery is refused, upon the date that delivery would have occurred but for such refusal) or
facsimile transmission (with electronic confirmation therefor) with a confirmation copy of the
entire original transmittal sent by overnight delivery or by overnight courier delivery addressed
to the other parties as follows:
To Landlord:

To Tenant:

_______________
_______________.

_______________
_______________

Any party listed in this paragraph 19 may, by notices as aforesaid, designate a different
address for addresses for notice, statements, demands or other communications intended for it.
20.

ESTOPPEL CERTIFICATE; FINANCIAL DATA

(a)
At any time and from time to time, Tenant shall, within ten (10) Business Days
after written request by Landlord, execute, acknowledge and deliver to Landlord a certificate
certifying: (i) that this Lease is unmodified and in full force and effect (or, if there have been
modifications, that this Lease is in full force and effect as modified, and stating the date and
nature of each modification); (ii) the Rent Commencement Date and the Lease Expiration Date
determined in accordance with paragraph 4 and the Basic Lease Information, and the date, if any,
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to which all Rent and other sums payable hereunder have been paid; (iii) the amount of Fixed
Rent currently payable monthly, (iv) that no notice has been received by Tenant of any default
by Tenant hereunder which has not been cured, except as to defaults specified in such certificate;
(v) that Landlord is not in default under this Lease, except as to defaults specified in such
certificate; and (vi) such other matters as may be reasonably requested by Landlord or any actual
or prospective purchaser or mortgage lender. Any such certificate may be relied upon by
Landlord and any actual or prospective purchaser or mortgage lender of the Premises or any part
thereof.
(b)
Tenant shall and shall cause Guarantor to deliver to Landlord and to any
Mortgagee or purchaser designated by Landlord the following information within ninety (90)
days after the end of each fiscal year of Tenant and Guarantor or such longer period as may be
permitted by any nationally recognized stock exchange upon which Tenant’s or Guarantor’s
capital stock is listed: an audited balance sheet of Tenant and Guarantor and Guarantor’s
consolidated subsidiaries as at the end of such year, an audited statement of profits and losses of
Tenant and Guarantor and Guarantor’s consolidated subsidiaries for such year, and an audited
statement of cash flows of Tenant and Guarantor and Guarantor’s consolidated subsidiaries for
such year, setting forth in each case, in comparative form, the corresponding figures for the
preceding fiscal year in reasonable detail and scope and certified by independent certified public
accountants of recognized national standing selected by Tenant and Guarantor; and within fortyfive (45) days or such longer period as may be permitted by any nationally recognized stock
exchange upon which Tenant’s or Guarantor’s stock is listed after the end of each of the first
three fiscal quarters of Tenant and Guarantor a balance sheet of Tenant and Guarantor and
Guarantor’s consolidated subsidiaries as at the end of such quarter, statements of profits and
losses of Tenant and Guarantor’s consolidated subsidiaries for such quarter and a statement of
cash flows of Tenant and Guarantor and Guarantor’s consolidated subsidiaries for such quarter,
setting forth in each case, in comparative form, the corresponding figures for the similar quarter
of the preceding year (or in the case of an interim balance sheet, to the end of the prior year), in
reasonable detail and scope, and certified to be complete and accurate by a financial officer of
Tenant and Guarantor having knowledge thereof; the foregoing financial statements all being
prepared in accordance with generally accepted accounting principles, consistently applied. If
and so long as Tenant and Guarantor are reporting companies under the Securities and Exchange
Act of 1934, as amended, the foregoing requirements of this subparagraph 20(b) will be satisfied
by the delivery of Tenant’s or Guarantor’s, as applicable, Forms 10-K, 10-Q and annual reports
promptly upon their filing with the Securities and Exchange Commission. Together with the
annual financial statements described above, Tenant shall deliver to Landlord an annual Premises
operating expense statements for the Premises in detail reasonably satisfactory to Landlord and
certified to be complete and accurate by an officer of Tenant or Guarantor. If Landlord,
Mortgagee or any designee thereof, in the course of receiving non-public information from
Tenant or Guarantor pursuant to this Lease, acquires information which is proprietary to or
confidential to Tenant, Guarantor, or their Affiliates, then Landlord shall cause such information
to be held in strict confidence and none of Landlord, any Mortgagee nor any designee thereof
shall copy, reproduce, sell, assign, license, market, transfer or otherwise dispose of, give or
disclose such information to third parties or use such information for any purposes whatsoever
that are not specifically related to this Lease and the tenancy created hereunder.
(c)
Upon ten (10) calendar days’ prior written notice, Tenant and Guarantor will
permit Landlord and its professional representatives to visit Tenant’s and Guarantor’s offices,
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and discuss Tenant’s and Guarantor’s affairs and finances with appropriate officers, and will
make available such information as Landlord may reasonably request bearing on the Tenant,
Guarantor, the Premises or this Lease as Tenant or Guarantor may maintain in the ordinary
course of business. Landlord shall agree to maintain the confidentiality of any information
designated by Tenant or Guarantor as “nonpublic” and subject to the terms of subparagraph
20(b) above.
21.

MECHANICS’ LIENS

(a)
Except for Liens created through the act of Landlord, Tenant shall not suffer or
permit any mechanic’s lien or other Lien to be filed or recorded against the Premises, equipment
or materials supplied or claimed to have been supplied to the Premises at the request of Tenant,
or anyone holding the Premises, or any portion thereof, through or under Tenant. If any such
mechanic’s lien or other lien shall at any time be filed or recorded against the Premises, or any
portion thereof, Tenant shall cause the same to be discharged of record or bonded over within
thirty (30) calendar days after the date of filing or recording of the same. However, in the event
Tenant desires to contest the validity of any Lien it shall (i) on or before thirty (30) calendar days
prior to the due date thereof (but in no event later than 30 calendar days after the filing or
recording thereof), notify Landlord, in writing, that Tenant intends to so contest same; (ii) on or
before the due date thereof, if such Lien involves an amount in excess of $50,000 or if any
Mortgagee so requires, deposit with Landlord security (in form and content reasonably
satisfactory to Landlord or Mortgagee) for the payment or bonding over of the full amount of
such lien, and from time to time deposit additional security so that, at all times, adequate security
will be available for the payment of the full amount of the Lien together with all interest,
penalties, costs and other charges in respect thereof.
If Tenant complies with the foregoing, and Tenant continues, in good faith, to contest the
validity of such Lien by appropriate legal proceedings which shall operate to prevent the
collection thereof and the sale or forfeiture of the Premises, or any part thereof, to satisfy the
same, Tenant shall be under no obligation to pay such Lien until such time as the same has been
decreed, by court order, to be a valid Lien on the Premises. If an Event of Default exists,
Landlord may apply any deposit then held by Landlord with respect to any such Lien to
discharge such Lien. If no Event of Default exists, then any deposit then held by Landlord will
be so applied upon Tenant’s written direction. Any surplus deposit retained by Landlord, after
the payment of the Lien shall be repaid to Tenant. Provided that nonpayment of such Lien does
not cause Landlord to be in violation of any of its contractual undertakings, Landlord agrees not
to pay such Lien during the period of Tenant’s contest. However, if Landlord pays for the
discharge of a Lien or any part thereof from funds of Landlord (and not amounts deposited with
Landlord by Tenant for such event), any amount paid by Landlord, together with all costs, fees
and expenses in connection therewith (including attorney’s fees of Landlord), shall be repaid by
Tenant to Landlord on demand by Landlord, together with interest thereon at the Overdue Rate.
Tenant shall indemnify and defend Landlord against and save Landlord and the Premises, and
any portion thereof, harmless from and against all Claims resulting from the assertion, filing,
foreclosure or other legal proceedings with respect to any such mechanic’s lien or other Lien or
the attempt by Tenant to discharge same as above provided.
(b)
All materialmen, contractors, artisans, engineers, mechanics, laborers and any
other Person now or hereafter furnishing any labor, services, materials, supplies or equipment to
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Tenant with respect to the Premises, or any portion thereof, are hereby charged with notice that
they must look exclusively to Tenant to obtain payment for the same. Notice is hereby given that
Landlord shall not be liable for any labor, services, materials, supplies, skill, machinery, fixtures
or equipment furnished or to be furnished to Tenant upon credit, and that no mechanic’s lien or
other Lien for any such labor, services, materials, supplies, machinery, fixtures or equipment
shall attach to or affect the estate or interest of Landlord in and to the Premises, or any portion
thereof.
(c)
Tenant shall not create, permit or suffer, and, subject to the provisions of
subparagraph 21(a) hereof, shall promptly discharge and satisfy of record, any other Lien,
encumbrance, charge, security interest, or other right or interest which, as a result of Tenant’s
action or inaction contrary to the provisions hereof, shall be or become a Lien upon the Premises,
or any portion thereof, or the income therefrom, other than Permitted Encumbrances. However,
in the event Tenant desires to contest the validity of any other Lien it shall (i) on or before sixty
(60) calendar days prior to the due date thereof (but in no event later than sixty (60) calendar
days after Tenant receives notice of the filing or recording thereof), notify Landlord, in writing,
that Tenant intends to so contest same; (ii) on or before the due date thereof, if such Lien
involves an amount in excess of $10,000, bond over or deposit with Landlord or Mortgagee
security (in form and content reasonably satisfactory to Landlord or Mortgagee) for the payment
of the full amount of such Lien and from time to time deposit additional security so that, at all
times, adequate security will be available for the payment or bonding over of the full amount of
such Lien together with all interest, penalties, costs and other charges in respect thereof.
22.

END OF TERM

(a)
Upon the expiration or earlier termination of the Term of this Lease, Tenant shall
surrender the Premises to Landlord in good condition and repair as a first class facility suitable
for the same use in which the Premises was originally intended as of the Rent Commencement
Date except as repaired, rebuilt or altered as required or permitted by this Lease (or, in the case
of termination pursuant to paragraph 14, as condemned), with the Equipment and Improvements,
including all systems and components thereof, having a useful life of at least five (5) years as
reasonably determined by Landlord, and Tenant shall surrender all keys to the Premises to
Landlord at the place then fixed for notices to Landlord and shall inform Landlord of all
combinations on locks, safes and vaults, if any. Tenant shall also provide Landlord the current
operating manuals and original warranties for the Equipment, pursuant to subparagraph 9(c).
Except as otherwise provided herein, Tenant shall at such time remove all of its property
(including Tenant’s Trade Fixtures and any and all wiring and cabling installed by or on behalf
of Tenant which is located in raised floors, walls and ceilings [“Tenant’s Wiring”]) therefrom
and all alterations and improvements placed thereon by Tenant and not consented to by
Landlord. Tenant shall repair any damage to the Premises caused by such removal, and any and
all such property not so removed when required shall, at Landlord’s option, become the
exclusive property of Landlord or be disposed of by Landlord, at Tenant’s cost and expense,
without further notice to or demand upon Tenant.
(b)
If the Premises are not surrendered as above set forth, Tenant shall indemnify,
defend and hold Landlord harmless from and against loss or liability resulting from the delay by
Tenant in so surrendering Premises, including any Claim made by any succeeding occupant
founded on such delay. Tenant’s obligation to observe or perform this covenant shall survive the
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expiration or other termination of this Lease for six (6) years. In addition to the foregoing, and in
addition to the Additional Rent, Tenant shall pay in advance and on a monthly basis to Landlord
a sum equal to 1/12 of two hundred percent (200%) of the Fixed Rent payable during the
preceding year during each month or portion thereof for which Tenant shall remain in possession
of the Premises or any part thereof after the termination of the Term or of Tenant’s rights of
possession, whether by lapse of time or otherwise. The provisions of this subparagraph 22(b)
shall not be deemed to limit or constitute a waiver of any other rights or remedies of Landlord
provided herein, at law or at equity.
(c)
All property of Tenant not removed on or before the last day of the Term of this
Lease shall be deemed abandoned. Tenant hereby agrees that Landlord may remove all property
of Tenant, including Tenant’s Trade Fixtures and Tenant’s Wiring, from the Premises upon
termination of this Lease and to cause its transportation and storage, all at the sole cost and risk
of Tenant and Landlord shall not be liable for damage, theft, misappropriation or loss thereof and
Landlord shall not be liable in any manner in respect thereto and Landlord shall be entitled to
dispose of such property, as Landlord deems fit, without the requirement of an accounting.
Tenant shall pay all costs and expenses of such removal, transportation and storage. Tenant shall
reimburse Landlord upon demand for any expenses reasonably and actually incurred by Landlord
with respect to removal or storage of abandoned property and with respect to restoring said
Premises in accordance with the terms and conditions of this Lease.
(d)
Except for surrender upon the expiration or earlier termination of the Term hereof
as expressly provided herein, no surrender to Landlord of this Lease or of the Premises shall be
valid or effective unless agreed to and accepted in writing by Landlord.
23.

ALTERATIONS

(a)
Tenant may, without Landlord’s consent, make alterations, additions or
improvements to the Premises that either (1) are cosmetic and to the interior of the Building
(e.g., shelves, built-in office furniture, nonstructural partitions, re-carpeting, painting and
decoration or (2) cost less than $_______________ for a related set of project improvements, in
the aggregate; provided, however, that in any event (A) such alterations, additions or
improvements (i) shall be in compliance with all applicable laws, codes, rules, regulations and
ordinances, (ii) shall not reduce the fair market value or utility of the Premises in its Permitted
Use, considered as unencumbered by this Lease, and (iii) shall not not affect in any way the
structural, exterior or roof elements of the Premises or mechanical, electrical, plumbing, utility or
life safety systems of the Premises, and (B) Tenant shall give prior written notice of any such
alterations, additions or improvements to Landlord. In all other cases, Landlord’s prior written
consent shall be required which consent shall not be unreasonably withheld so long as the value
or utility of the Premises in its use as of the Rent Commencement Date is not diminished
thereby. At Landlord’s option, any improvement made without Landlord’s consent shall be
removed and the area repaired at Tenant’s expense at the termination of the Term.
(b)
In no event shall Tenant be permitted to install underground storage tanks or fuel
systems on the Premises, or any portion thereof.
(c)
All alterations, additions or improvements requiring Landlord’s consent shall be
made at Tenant’s sole cost and expense as follows:
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(i)
Tenant shall submit to Landlord, for Landlord’s written approval,
complete plans and specifications for all work to be done by Tenant. Such plans and
specifications shall be prepared by the licensed architect(s) and engineer(s) approved in writing
by Landlord, shall comply with all applicable laws, codes, ordinances, rules and regulations,
shall not adversely affect the structural elements of the Premises, shall be in a form sufficient to
secure the approval of all government authorities with jurisdiction over the Premises, and shall
be otherwise satisfactory to Landlord in Landlord’s reasonable discretion.
(ii)
Landlord shall notify Tenant in writing within thirty (30) calendar days
whether Landlord approves, approves on condition that Tenant reverse the alteration at Tenant’s
expense at the termination or expiration of this Lease, or disapproves such plans and
specifications. Tenant may submit to Landlord revised plans and specifications for Landlord’s
prior written approval, which approval shall not be withheld or delayed if (A) the work to be
done would not, in Landlord’s reasonable judgment, adversely affect the value, character,
rentability or usefulness of the Premises or any part thereof, or (B) the work to be done shall be
required by any Legal Requirements. Tenant shall pay all costs, including the fees and expenses
of the licensed architect(s) and engineer(s), in preparing such plans and specifications.
(iii) All changes (other than field changes for which no change order is
proposed and which will be reflected in the final “as built” plans) in the plans and specifications
approved by Landlord shall be subject to Landlord’s prior written approval. If Tenant wishes to
make such change in approved plans and specifications, Tenant shall have such architect(s) and
engineer(s) prepare plans and specifications for such change and submit them to Landlord for
Landlord’s written approval. Landlord shall notify Tenant in writing promptly whether Landlord
approves, approves on condition that Tenant reverse the alteration at Tenant’s expense at the
termination or expiration of this Lease, or disapproves such change. Tenant may submit to
Landlord revised plans and specifications for such change for Landlord’s written approval. After
Landlord’s written approval of such change, such change shall become part of the plans and
specifications approved by Landlord.
(iv)
Tenant shall obtain and comply with all building permits and other
government permits and approvals required in connection with the work. Tenant shall, through
Tenant’s licensed contractor, perform the work substantially in accordance with the plans and
specifications approved in writing by Landlord. Tenant shall pay, as Additional Rent, the entire
cost of all work (including the cost of all utilities, permits, fees, taxes, and property and liability
insurance premiums in connection therewith) required to make the alterations, additions or
improvements. Under no circumstances shall Landlord be liable to Tenant for any damage, loss,
cost or expenses incurred by Tenant on account of any plans and specifications, contractors or
subcontractors, design of any work, construction of any work, or delay in completion of any
work.
(v)
Tenant shall give at least ten (10) calendar days prior written notice to
Landlord of the date on which construction of any work to be done by outside contractors which
involves the roof, a structural element of the Building, or otherwise requires Landlord’s approval
or consent. Landlord shall have the right to post and keep posted on the Premises any notices
that may be provided by law or which Landlord may deem to be proper for the protection of
Landlord and the Premises, or any portion thereof, from Liens, and to take any other action
Landlord deems necessary to remove or discharge Liens at the expense of Tenant.
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(vi)
All alterations, additions, improvements, and fixtures, whether temporary
or permanent in character, made in or to the Premises by Tenant, shall become part of the
Premises and Landlord’s property, except those which are readily removable without causing
material damage to the Premises (which shall be and remain the property of Tenant). Upon
termination or expiration of this Lease, Tenant shall, at Tenant’s expense, remove all movable
furniture, equipment, trade fixtures, office machines and other personal property (including
Tenant’s Trade Fixtures) from the Premises (but not the Improvements or Equipment) and repair
all damage caused by such removal. Termination of this Lease shall not affect the obligations of
Tenant pursuant to this subparagraph 23(c) to be performed after such termination.
(vii) Promptly following the completion of any alteration, addition, or
improvement to the Premises, Tenant shall furnish Landlord with a copy in electronic form
acceptable to Landlord of the complete plans and specifications for such work (including, if
available, so-called “as-built” plans and specifications).
24.

MEMORANDUM OF LEASE

The parties agree to promptly execute a Memorandum of Lease in recordable form and
either of the parties shall have the right, without notice to the other party, to record such
Memorandum of Lease. Tenant shall pay all costs of recording such Memorandum(s) of Lease.
If a Memorandum of Lease is recorded, Landlord and Tenant shall execute such customary
amendments and terminations related thereto as may be required or requested by Landlord or
Tenant within five (5) Business Days of receipt thereof.
25.

SUBLETTING/ASSIGNMENT

(a)
Except as specifically permitted by this subparagraph 25(a), Tenant shall not,
directly or indirectly, without the prior written consent of Landlord and Mortgagee (which
consent shall not be unreasonably withheld, conditioned or delayed), assign this Lease or any
interest herein, or any interest in Tenant, or sublease the Premises or any part thereof, or permit
the use or occupancy of the Premises by any Person other than Tenant; provided, however, that
Tenant is hereby permitted to sublease all but one (1) floor of the Building without Landlord’s
consent upon thirty (30) days advance written notice to Landlord accompanied by such
information related thereto as Landlord may request and the satisfaction of the other
requirements of this paragraph 25 so long as both (x) the originally named Tenant remains the
Tenant under this Lease and (y) Tenant continues to occupy such floor of the Building. This
Lease shall not, nor shall any interest herein, be assignable as to the interest of Tenant
involuntarily or by operation of law without the prior written consent of Landlord and
Mortgagee, which consent shall not be unreasonably withheld, conditioned or delayed.
For purposes of this subparagraph 25(a), the occurrence of a Corporate Control Event
shall be deemed to be an assignment of this Lease which is prohibited by the preceding
paragraph unless (i) Tenant obtains Landlord’s and Mortgagee’s prior written consent as set forth
above, (ii) the successor Tenant or Guarantor, as applicable, in any merger or consolidation that
is a Corporate Control Event meets the Investment Grade Criteria on both Corporate Control
Test Dates and satisfies the Financial Assignability Test as of the date of the merger or
consolidation, (iii) the entity that acquires substantially all of the assets of Tenant meets the
Investment Grade Criteria on both Corporate Control Test Dates and satisfies the Financial
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Assignability Test as of the date of the sale or (iv) the entity that acquires fifty percent (50%) or
more of the voting securities of Tenant or Guarantor, as applicable, meets the Investment Grade
Criteria on both Corporate Control Test Dates.
Notwithstanding anything to the contrary provided herein, Landlord’s prior written
consent shall not be required for any sublease or assignment to an Affiliate of Tenant or to an
entity that meets the Investment Grade Criteria on the date of the sublease or assignment, as
applicable.
Any of the foregoing prohibited acts without such prior written consent of Landlord and
Mortgagee, if required, shall be void and shall, at the option of Landlord or Mortgagee,
constitute an immediate Event of Default that entitles Landlord to all remedies available at law
and pursuant to this Lease. Tenant agrees that the instrument by which any assignment or
sublease to which Landlord and Mortgagee consent is accomplished shall expressly provide that
the assignee or subtenant will perform all of the covenants to be performed by Tenant under this
Lease (in the case of a partial assignment or a sublease, only insofar as such covenants relate to
the portion of the Premises subject to such partial assignment or a sublease) as and when
performance is due after the effective date of the assignment or sublease and that Landlord will
have the right to enforce such covenants directly against such assignee or subtenant. Any
purported assignment or sublease without an instrument containing the foregoing provisions
shall be void. Unless and until expressly released by Landlord and Mortgagee, Tenant shall in
all cases remain primarily liable (and not liable merely as a surety) for the performance by any
assignee or subtenant of all such covenants, as if no assignment or sublease had been made.
If Tenant desires to abandon the Premises, then (1) prior to such abandonment, Tenant
shall deliver to Landlord a re-tenanting plan, which shall be satisfactory to Lender in its sole and
absolute discretion, as evidenced by Landlord’s execution of such re-tenanting plan, and (2)
during such period of abandonment, Tenant shall (A) continue to pay Rent, (B) maintain the
Premises in accordance with this Lease, (C) institute security procedures involving maintaining
at least one person at the Premises at all times, (D) conduct daily inspections of the Premises,
which inspections may be made by the security personnel, (E) ensure that the Premises is
otherwise in compliance with the terms of this Lease and (F) cause the re-tenanting of the
Premises in accordance with the Landlord-approved re-tenanting plan, at Tenant’s sole cost and
expense.
(b)
If Landlord and Mortgagee consent in writing or if the assignment or sublease is
expressly permitted by subparagraph 25(a), Tenant may complete the intended assignment or
sublease subject to the following conditions: (i) no assignment or sublease shall be valid and no
assignee or subtenant shall take possession of the Premises or any part thereof until a fully
executed copy of such assignment or sublease, in compliance with subparagraph 25(a), has been
delivered to Landlord and Mortgagee at least thirty (30) days prior to the effective date of such
assignment or sublease, as applicable, together with a written statement from Tenant setting forth
in reasonable detail the identity of the proposed assignee or subtenant, the nature of its business
and its proposed use of the Premises, which shall comply with the Permitted Use, (ii) no assignee
or subtenant shall have a right further to assign or sublease without the prior written consent of
Landlord and Mortgagee which consents shall not be unreasonably withheld, delayed, or
conditioned and (iii) if Tenant shall assign this Lease to any Person that is not an Affiliate of the
originally named Tenant, and if Landlord determines, in Landlord’s reasonable judgment, that
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such Person is not capable of performing all of Tenant’s obligations under this Lease, then prior
to the effective date of such assignment, Tenant shall enter into a contract with a “Qualified
Property Manager” (as defined below) to provide property management services with respect to
the Premises, which contract shall be satisfactory to Landlord in form and substance and shall be
at Tenant’s sole cost and expense. “Qualified Property Manager” means any Person that is not
an Affiliate of Tenant that (w) is a licensed property manager in the State of
_________________, (x) has a minimum of ten (10) years’ experience in managing commercial
office properties in the ________________________ Metropolitan Statistical Area (the “MSA”),
(y) is then currently active in the management of office properties in the MSA and (z) then
manages at least 1,000,000 rentable square feet of office area in the MSA (exclusive of the
Premises).
(c)
Unless and until expressly released by Landlord and Mortgagee (it being agreed
that neither Landlord nor Mortgagee shall be required to give such release), no assignment or
sublease whatsoever shall release Tenant from Tenant’s obligations and liabilities under this
Lease (which shall continue as the obligations of a principal and not of a guarantor or surety) or
alter the primary liability of Tenant to pay all Rent and to perform all obligations to be paid and
performed by Tenant. The acceptance of Rent by Landlord from any other Person shall not be
deemed to be a waiver by Landlord of any provision of this Lease. Consent to one assignment or
sublease shall not be deemed consent to any subsequent assignment or sublease. If any assignee,
subtenant or successor of Tenant defaults in the performance of any obligation to be performed
by Tenant under this Lease, Landlord may proceed directly against Tenant without the necessity
of exhausting remedies against such assignee, subtenant or successor. Landlord may consent to
subsequent assignments or subleases or amendments or modifications to this Lease with
assignees, subtenants or successor of Tenant, without notifying Tenant or any successor of
Tenant and without obtaining any consent thereto from Tenant or any successor of Tenant, and
such action shall not release Tenant from liability under this Lease.
(d)
Tenant shall have no right to mortgage, grant a Lien upon, encumber or otherwise
finance Tenant’s interest under this Lease or record a Lien upon Tenant’s interest in the Premises
under this Lease, and Tenant shall not permit, cause or suffer to be recorded in the real estate
records of the county in which the Premises are located any mortgage, deed to secure debt, deed
of trust, assignment, UCC financing statement or any other document granting, perfecting, or
recording a Lien upon Tenant’s interest in this Lease or interest in the Premises under this Lease.
Tenant shall not give any notice, or permit or cause any other party to give any notice, to
Landlord of any existing Lien on or security interest in Tenant’s interest in this Lease or interest
in the Premises under this Lease. Tenant shall not request that Landlord execute (nor shall
Landlord have any obligation to execute) any non-disturbance, attornment or any other
agreement in favor of any party transacting any business or transaction with or related to Tenant.
(e)
If Tenant shall assign this Lease or sublet the Premises or any portion thereof to
any Person other than Landlord, or request the consent of Landlord and Mortgagee to any
assignment, subletting, or other action which requires Landlord’s consent hereunder, Tenant
shall pay (i) Landlord’s processing fee in each instance equal to $10,000 (such amount shall be
increased by twenty percent (20%) upon each of the five, ten, fifteen, twenty, twenty-five and
thirty year anniversary of the Rent Commencement Date) and (ii) Landlord’s and Mortgagee’s
attorneys’ fees and costs incurred in connection therewith.
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(f)
Tenant agrees to give notice to Mortgagee of any request for consent to any
assignment or transfer of the Lease or subletting of all or any portion of the Premises
simultaneously with delivery of notice thereof to Landlord.
26.

HAZARDOUS MATERIAL

(a)
Tenant (i) shall comply, and cause the Premises to comply, with all
Environmental Laws (as hereinafter defined) applicable to the Premises (including the making of
all submissions to governmental authorities required by Environmental Laws and the carrying
out of any remediation program specified by such authority), (ii) shall prohibit the use of the
Premises for the generation, manufacture, refinement, production, or processing of any
Hazardous Material (as hereinafter defined) or for the storage, handling, transfer or
transportation of any Hazardous Material (other than in connection with the operation, business
and maintenance of the Premises and in commercially reasonable quantities as a consumer
thereof and supplier of consumer products and in compliance with Environmental Laws), (iii)
shall not permit to remain, install or permit the installation on the Premises of any surface
impoundments, underground storage tanks, pcb-containing transformers or asbestos-containing
materials, and (iv) shall cause any alterations of the Premises to be done in a way so as to not
expose in an unsafe manner the persons working on or visiting the Premises to Hazardous
Materials and in connection with any such alterations shall remove any Hazardous Materials
present upon the Premises which are not in compliance with Environmental Laws or which
present a danger to persons working on or visiting the Premises.
(b)
“Environmental Laws” means the Resource Conservation and Recovery Act of
1976, as amended, 42 U.S.C. §§6901, et seq. (RCRA), as amended, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended by the
Superfund Amendments and Reauthorization Act of 1986, 42 U.S.C. §§9601 et seq. (CERCLA),
as amended, the Toxic Substance Control Act, as amended, 15 U.S.C. §§2601 et seq., the Federal
Insecticide, Fungicide and Rodenticide Act, as amended, 7 U.S.C. §§136 et seq., and all
applicable federal, state and local environmental laws, ordinances, rules and regulations, as any
of the foregoing may have been or may be from time to time amended, supplemented or
supplanted, and any other federal, state or local laws, ordinances, rules and regulations, now or
hereafter existing relating to regulations or control of Hazardous Material or materials. The term
“Hazardous Materials” as used in this Lease shall mean substances defined as “hazardous
substances”, “hazardous materials”, “hazardous wastes” or “toxic substances” in any applicable
federal, state or local statute, rule, regulation or determination, including the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C.
§§9601, et seq.; the Hazardous Materials Transportation Act, 49 U.S.C. §§1801, et seq.; the
Resource, Conservation and Recovery Act of 1976, 42 U.S.C. §§6901, et seq.; and, asbestos,
pcb’s, radioactive substances, methane, volatile hydrocarbons, petroleum or petroleum-derived
substances or wastes, radon, industrial solvents or any other material as may be specified in
applicable law or regulations.
(c)
Tenant agrees to protect, defend, indemnify and hold harmless Landlord, its
members, directors, officers, employees and agents, and any successors to Landlord’s interest in
the chain of title to the Premises, their direct or indirect members, partners, directors, officers,
employees, and agents from and against any and all liability, including all foreseeable and all
unforeseeable damages including attorney’s and consultant’s fees, fines, penalties and civil or
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criminal damages, directly or indirectly arising out of the use, generation, storage, treatment,
release, threatened release, discharge, spill, presence or disposal of Hazardous Materials from,
on, at, to or under the Premises during the Term of this Lease, but excluding (i) any matter
disclosed in the Environmental Report, (ii) any use, generation, storage, treatment, release,
threatened release, discharge, spill, presence or disposal of Hazardous Materials directly caused
by Landlord or an affiliate of Landlord and (iii) any Hazardous Materials migrating to the
Premises from property that is adjacent to the Premises and owned by Landlord or an affiliate of
Landlord as of the Commencement Date (collectively, the “Excluded Environmental
Liabilities”). This agreement to indemnify and hold harmless shall be in addition to any other
obligations or liabilities Tenant may have to Landlord at common law under all statutes and
ordinances or otherwise, and shall survive following the date of expiration or earlier termination
of this Lease for six (6) years, except where the event giving rise to the liability for which
indemnity is sought arises out of Tenant’s acts, in which case the agreement to indemnify shall
survive the expiration or termination of this Lease without limit of time. Tenant expressly agrees
that the representations, warranties and covenants made and the indemnities stated in this Lease
are not personal to Landlord, and the benefits under this Lease may be assigned to subsequent
parties in interest to the chain of title to the Premises, which subsequent parties in interest may
proceed directly against Tenant to recover pursuant to this Lease. Tenant, at its expense, may
institute appropriate legal proceedings with respect to environmental matters of the type
specified in this subparagraph 26(c) or any Lien for such environmental matters, not involving
Landlord or its Mortgagee as a defendant (unless Landlord or its Mortgagee is the alleged cause
of the damage), conducted in good faith and with due diligence, provided that such proceedings
shall not in any way impair the interests of Landlord or Mortgagee under this Lease or
contravene the provisions of any Mortgage. Counsel to Tenant in such proceedings shall be
reasonably approved by Landlord if Landlord is a defendant in the same proceeding. Landlord
shall have the right to appoint co-counsel, which co-counsel will cooperate with Tenant’s
counsel in such proceedings. The fees and expenses of such co-counsel shall be paid by
Landlord, unless such co-counsel are appointed because the interests of Landlord and Tenant in
such proceedings, in such counsel’s opinion, are or have become adverse, or Tenant or Tenant’s
counsel is not conducting such proceedings in good faith or with due diligence.
(d)
Tenant, upon two (2) days prior notice shall permit such Persons as Landlord or
any assignee of Landlord may designate and (unless an Event of Default has occurred and is
continuing) approved by Tenant, which approval shall not be unreasonably withheld or delayed
(“Site Reviewers”), to visit the Premises from time to time and perform environmental site
investigations and assessments (“Site Assessments”) on the Premises for the purpose of
determining whether there exists on the Premises any environmental condition which may result
in any liability, cost or expense to Landlord or any other owner or occupier of the Premises.
Such Site Assessments may include both above and below the ground testing for environmental
damage or the presence of Hazardous Material on the Premises and such other tests on the
Premises as may be necessary to conduct the Site Assessments in the reasonable opinion of the
Site Reviewers. Tenant shall supply to the Site Reviewers such historical and operational
information regarding the Premises as may be reasonably requested by the Site Reviewers to
facilitate the Site Assessments (other than information previously supplied in writing to Landlord
by Tenant) and shall make available for meetings with the Site Reviewers appropriate personnel
having knowledge of such matters. The cost of performing and reporting all Site Assessments
shall be paid by Landlord unless an Event of Default has occurred and is continuing or unless the
Site Reviewers discover an environmental condition causing the Premises not to be in
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compliance with applicable Environmental Laws, in either of which events such cost will be paid
by Tenant within ten (10) calendar days after demand by Landlord with interest to accrue at the
Overdue Rate. Landlord, promptly after written request by Tenant and payment by Tenant to the
extent required as aforesaid, shall deliver to Tenant copies of reports, summaries or other
compilations of the results of such Site Assessments. Tenant’s sole remedy for Landlord’s
breach of the preceding sentence shall be a mandatory injunction, and not a termination of this
Lease or a withholding or reduction of Rent.
(e)

Tenant shall notify Landlord in writing, promptly upon Tenant’s learning thereof,

of any:
(i)
notice or Claim to the effect that Tenant is or may be liable to any Person
as a result of the release or threatened release of any Hazardous Material into the environment
from the Premises;
(ii)
notice that Tenant is subject to investigation by any governmental
authority evaluating whether any remedial action is needed to respond to the release or
threatened release of any Hazardous Material into the environment from the Premises;
(iii)

notice that the Premises are subject to an environmental Lien; and

(iv)
notice of violation to Tenant or awareness by Tenant of a condition which
might reasonably result in a notice of violation of any applicable Environmental Law that could,
in either case, have a material adverse effect upon the Premises.
(f)
Landlord shall be solely responsible for all matters disclosed in the Environmental
Report, copies of which have been delivered to Landlord, including the cost of any required or
necessary repair, response action, remediation, investigation, cleanup or detoxification and the
preparation of any closure or other required plans in connection therewith, whether such action is
required or necessary prior to or following transfer of title to the Premises. Further, Landlord
indemnifies and shall hold Tenant harmless from and against any and all claims, damages,
liabilities, costs, penalties, fines and attorneys’ fees which Tenant may suffer as a result of the
Excluded Environmental Liabilities.
27.

FINANCING

(a)
Landlord may assign this Lease to any Person, including any Mortgagee. Tenant
shall execute, acknowledge and deliver any documents reasonably requested by Landlord, any
such transferee, or Mortgagee relating to such assignment of the Lease by Landlord or the
Mortgage financing.
(b)
If Landlord proposes to refinance any Mortgage, Tenant shall cooperate in the
process, and shall negotiate in good faith any request made by a prospective Mortgagee for
changes or modifications to this Lease, and shall not unreasonably withhold its consent to any
such proposed change or modification so long as the same does not adversely affect any
significant right of Tenant under this Lease, shorten any notice or cure period to which Tenant is
entitled, or increase Tenant’s obligations under this Lease and, during the last twenty-four (24)
months of the term of any Mortgage held by Mortgagee, exhibit the Premises to potential
Mortgagees, and permit such potential Mortgagee to examine all materials and records which
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shall be customary for a mortgagee’s inspection, subject at all times to the confidentiality
requirements set forth in this Lease. Tenant agrees to execute, acknowledge and deliver
documents reasonably requested by the prospective Mortgagee (such as a consent to the
financing (without encumbering Tenant’s assets), a consent to assignment of lease, and a
subordination, non-disturbance and attornment agreement meeting the standards set forth in
paragraph 17) customary for tenants to sign in connection with mortgage loans to their landlords,
so long as such documents are in form then customary among institutional lenders (provided the
same do not adversely change Tenant’s rights or obligations in a way not previously changed by
loan documents previously executed by Tenant in connection with an earlier Mortgage).
(c)
Tenant shall permit Landlord and any Mortgagee or prospective Mortgagee, at
their expense, to meet with management personnel of Tenant or Guarantor at Tenant’s or
Guarantor’s offices and to discuss Tenant’s or Guarantor’s business and finances. On request of
Landlord, Tenant agrees to provide any Mortgagee or prospective Mortgagee the information to
which Landlord is entitled hereunder. If any such information is non-public each party requesting
such information shall sign a confidentiality agreement in form and substance satisfactory to
Tenant prior to such Mortgagee’s or prospective Mortgagee’s receiving such information.
28.

MISCELLANEOUS PROVISIONS

(a)
This Lease and all of the covenants and provisions hereof shall inure to the benefit
of, and be binding upon, the parties hereto and the heirs, personal representatives, successors and
permitted assigns of the parties.
(b)
The titles and headings appearing in this Lease are for reference only and shall not
be considered a part of this Lease or in any way to modify, amend or affect the provisions
thereof.
(c)
This Lease contains the complete agreement of the parties with reference to the
leasing of the Premises, and may not be amended except by an instrument in writing signed by
Landlord and Tenant and consented to by Mortgagee (if any).
(d)
Any provision or provisions of this Lease which shall prove to be invalid, void or
illegal shall in no way affect, impair or invalidate any other provision hereof, and the remaining
provisions hereof shall nevertheless remain in full force and effect.
(e)
This Lease may be executed in one or more counterparts, and may be signed by
each party on a separate counterpart, each of which, taken together, shall be an original, and all
of which shall constitute one and same instrument.
(f)
The term “Landlord” as used in this Lease shall mean only the owner or owners at
the time in question of the Premises and in the event of any transfer of such title or interest,
Landlord named in this Lease (and in case of any subsequent transfers, then the grantor) shall be
relieved from and after the date of such transfer of all liability as respects Landlord’s obligations
thereafter to be performed hereunder, provided that any funds in the hands of Landlord or the
then grantor at the time of such transfer, in which Tenant has an interest, shall be delivered to the
grantee. The obligations contained in this Lease to be performed by Landlord shall, subject as
aforesaid, be binding on Landlord’s successors and assigns, only during their respective periods
of ownership.
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(g)
For all issues which are Premises-specific, this Lease shall be governed by and
construed and enforced in accordance with and subject to the laws of the state where the
Premises is located, and for all issues which are not Premises-specific, the internal laws, without
regard to conflicts of laws, of the State of ______________ shall govern.
(h)
Any Claim based on or in respect of any liability of Landlord under this Lease
shall be enforced only against the Premises and not against any other assets, properties or funds
of (i) Landlord or any director, officer, member, shareholder, general partner, limited partner, or
direct or indirect member, partner, employee or agent of Landlord or any of its members (or any
legal representative, heir, estate, successor or assign of any thereof), and (ii) any predecessor or
successor partnership, corporation or limited liability company (or other entity) of Landlord or
any of its members, either directly or through Landlord or its predecessor or successor
partnership, corporation of limited liability company (or other Person) of Landlord or its general
partners, and (iii) any other Person.
(i)
Without the written approval of Landlord and Tenant, no Person other than
Landlord (including its direct and indirect partners or members), Mortgagee, Tenant and their
respective successors and assigns shall have any rights under this Lease.
(j)
There shall be no merger of the leasehold estate created hereby by reason of the
fact that the same Person may own directly or indirectly, (i) the leasehold estate created hereby
or any interest in this Lease or such leasehold estate and (ii) the fee estate in the Premises.
Notwithstanding any such combined ownership, this Lease shall continue in full force and effect
until terminated by an instrument executed by both Landlord and Tenant.
(k)
Whenever in this Lease either party is required to take an action within a
particular time period, delays caused by acts of God, war, major Casualty, strike, labor shortage
or other cause beyond the reasonable control of such party shall not be counted in determining
the time in which such performance must be completed (except in the case of the obligation to
pay money) so long as such party shall, promptly after becoming aware of the commencement of
such delay, shall give the other party notice thereof and estimating the duration thereof.
(l)
If at any time a dispute shall arise as to any amount to be paid by one party to the
other hereunder, the obligor may make payment “under protest”, and such payment shall not be
deemed a voluntary payment, and the right of the obligor to contest its liability for such payment
shall survive such payment without prejudice to the obligor’s position.
(m)
Landlord and Tenant each represent that they have dealt with no broker, finder or
other Person who could legally charge a commission in connection with Landlord’s acquisition
of the Land or with the Lease, except for _______________, which will be compensated by
Landlord pursuant to a separate agreement, and _______________, which will be compensated
by Landlord pursuant to a separate agreement.
(n)
The parties hereto specifically acknowledge and agree that, notwithstanding any
other provision contained in this Lease, it is the intent of the parties that their relationship
hereunder is and shall at all times be that of landlord and tenant, and not that of partners, joint
venturers, lender and borrower, or any other relationship other than that of a landlord and tenant.
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(o)
The parties hereto specifically acknowledge and agree that time is of the essence
with regard to all obligations under this Lease.
(p)
TO THE EXTENT PERMITTED BY APPLICABLE LAW, LANDLORD
AND TENANT HEREBY WAIVE TRIAL BY JURY IN ANY ACTION OR
PROCEEDING, AND WITH RESPECT TO ANY CLAIM ASSERTED IN ANY SUCH
ACTION OR PROCEEDING, BROUGHT BY EITHER OF THE PARTIES AGAINST
THE OTHER ON ANY MATTER WHATSOEVER ARISING OUT OF OR IN ANY
WAY CONNECTED WITH THIS LEASE, THE RELATIONSHIP OF LANDLORD AND
TENANT, TENANT’S USE OR OCCUPANCY OF THE PREMISES, ANY CLAIM OF
INJURY OR DAMAGE, OR ANY EMERGENCY OR OTHER STATUTORY REMEDY
WITH RESPECT THERETO.
(q)
Landlord (and Landlord’s affiliates) may, subject to the applicable limitations on
distribution of confidential information set forth in this Lease or any other agreement between
Landlord and Tenant, and Tenant does hereby authorize Landlord (and its affiliates) to, refer, in
its sole discretion, to this Lease in tombstone advertisements, offering memoranda in connection
with securitizations or secondary market transactions, press releases, reports to investors, and in
other media, which references may include use of photographs, drawings and other depictions,
images of the Premises, a description of the Lease and transaction related thereto, use of
Tenant’s and Guarantor’s name, the address of the Premises and the logo of Tenant and its
Affiliates and which references may be reproduced and distributed electronically or otherwise
from time to time; provided that Landlord provides Tenant with advance notice of any voluntary
public disclosure. Tenant shall cause the owner of such “logo” rights to consent to such use.
(r)
Tenant shall not use the names of Landlord or any of Landlord’s affiliates in
connection with the development, marketing, leasing, use and operation of the Premises. Tenant
shall not disclose or permit any Affiliate, officer, director, partner, manager, member or
employee of Tenant to disclose any of the terms and conditions of this Lease to any Person,
except (i) to the extent disclosed in the Memorandum of Lease, (ii) to the extent such disclosure
is required pursuant to the Lease or applicable legal process, or (iii) to the extent Landlord
consents to such disclosure in advance and in writing.
29.

PURCHASE PROCEDURE

(a)
In the event of the purchase of the Premises by Tenant pursuant to paragraph 30
of this Lease, Landlord need not transfer and convey to Tenant or its designee any better title
thereto than the Premises subject to the Permitted Encumbrances, and Tenant (or its designee)
shall accept such title, subject, however, to all Liens, exceptions and restrictions on, against or
relating to the Premises and to all applicable laws, but free of the Lien of and security interest
created by any and all Mortgages (unless expressly assumed by Tenant) and Liens, exceptions
and restrictions on, against or relating to any of the Premises which have been created by or
resulted from acts of Landlord, Landlord’s Mortgagee or any Person lawfully acting by or
through either of them, unless the same were created with the consent of Tenant or as a result of
a default by Tenant under this Lease or are otherwise the responsibility of the Tenant hereunder.
Execution by Tenant of a consent to financing and a nondisturbance agreement pursuant to
paragraph 27 shall not constitute the consent of Tenant to a mortgage or other Lien securing such
financing for purposes of this paragraph 29.
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(b)
Upon the date fixed for any such purchase of the Premises pursuant to paragraph
30 of this Lease, Tenant shall pay to Landlord or to any Person to whom Landlord directs
payment, at Landlord’s address set forth above, or at any other place designated by Landlord, the
applicable purchase price therefor specified herein, in federal or other immediately available
funds which at the time of such payment shall be legal tender for the payment of public or
private debts in the United States of America, and Landlord shall thereupon deliver to Tenant (i)
a special or limited warranty deed which describes any of the Premises, then being sold to
Tenant and conveys and transfers the title thereto which is described in subparagraph 29(a); (ii)
such other instruments as shall be necessary to transfer to Tenant or its designee any other
property (or rights to any net proceeds or net award not yet received by Landlord, if applicable)
then required to be transferred or sold by Landlord pursuant to this Lease, including a bill of sale,
assignment of leases, and other documents of transfer similar to those delivered to Landlord in
connection with its acquisition of the Premises and such other reasonable documents as may be
necessary or proper for the issuance of title insurance; and (iii) any net award or net proceeds
received by Landlord, if applicable, not credited to Tenant against the applicable purchase price
and required to be delivered by Landlord to Tenant pursuant to this Lease. Tenant shall pay all
charges incident to such conveyance and transfer, including Landlord’s counsel fees, escrow
fees, recording fees, title insurance premiums and all applicable federal, state and local real
estate transfer taxes or deed stamps which may be incurred or imposed by reason of such
conveyance and transfer and/or by reason of the delivery of said deed and other instruments.
Only upon the completion of Tenant’s purchase of all of the Premises, but not prior thereto, this
Lease and all obligations hereunder shall terminate (including the obligations to pay Rent),
except any obligations and liabilities of Tenant, actual or contingent, under this Lease, which (x)
arose on or prior to such date or purchase or (y) survive termination of this Lease. In the event
that the completion of such purchase shall be delayed other than through the sole fault of
Landlord, then the applicable purchase price payable by Tenant upon the purchase of the
Premises pursuant to any provisions of this Lease shall, at Landlord’s sole option, be determined
as of the actual date of such purchase by Tenant, provided that Tenant shall have paid to
Landlord all Rent due and payable hereunder to and including such date. Any prepaid Fixed
Rent or other prepaid sums paid to Landlord shall be prorated as of the date the purchase is
completed, and the prorated unapplied balance shall be deducted from the applicable purchase
price due to Landlord.
No apportionment of any Impositions shall be made upon such purchase, Tenant being
liable for payment thereof during the Term as Tenant and being liable thereafter as owner.
(c)
In the event of the purchase of the Premises by Tenant pursuant to any provision
of this Lease, Tenant shall, on the date of the closing of such purchase, pay to Landlord (in
addition to payment of the applicable purchase price) all Rent and other sums then due and
owing by Tenant to Landlord hereunder relating to the property purchased through the date of
the closing of such purchase.
30.

REFUSAL RIGHT

(a)
So long as no Event of Default then exists (unless, solely for the purposes of this
paragraph 30, such Event of Default is waived in writing by Landlord, Landlord having no
obligation to do so) and so long as an RR Deposit has not been retained by Landlord pursuant to
subparagraph 30(e), at any time during the Term, but subject to the termination as set forth
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below, in the event Landlord, in its sole discretion, determines to offer the Premises for sale to
one or more third parties, whether alone or together with the sale of other properties within a two
(2) mile radius of the Premises that are owned by Landlord and/or its affiliates (such other
properties that Landlord, in its sole and absolute discretion, designates in the RR Notice as being
subject to this paragraph 30 are collectively referred to herein with the Premises as the “Offered
Properties”), Tenant shall have the right to purchase the Offered Properties upon the terms and
conditions set forth in this paragraph 30. Landlord shall not sell the Premises without first
complying with this paragraph 30; provided that Tenant shall have absolutely no right to force or
otherwise cause Landlord to offer the Offered Properties, including the Premises, for sale. For
avoidance of doubt, nothing contained in this paragraph 30 is intended to constitute a right of
Tenant to purchase any properties of Landlord or its affiliates within a two (2) mile radius of the
Premises independent of a purchase of the Premises.
(b)
During the Term, if Landlord elects to offer the Offered Properties for sale,
Landlord shall notify (“RR Notice”) Tenant in writing of such event. The date such notice is
given is herein called the “RR Notice Date”. The RR Notice shall set forth the all-cash price
(the “RR Price”) at which Landlord intends to offer the Offered Properties for sale, together
with the other material terms and conditions of such offer (the “RR Offer”), and shall be
certified as true and accurate by Landlord. Tenant shall have no right to determine the RR Price
or other terms and conditions set forth in the RR Offer. Tenant shall have the right, at its option,
exercisable as hereinafter provided, to purchase the Offered Properties in accordance with the
terms of paragraph 29 and for the RR Price and on the same terms and conditions set forth in the
RR Offer. Tenant’s right to elect to purchase the Offered Properties pursuant to the RR Offer
shall be in Tenant’s sole discretion and Landlord shall have no right to require Tenant to
purchase the Offered Properties.
(c)
Tenant shall exercise its right to purchase the Offered Properties, if at all, by
delivering written notice of such election (“RR Exercise Notice”), together with a nonrefundable deposit of $_______________ (“RR Deposit”), to Landlord on or before the date
which is 30 calendar days following the RR Notice Date. If Tenant delivers a RR Exercise
Notice to Tenant, Tenant shall close a purchase of the Offered Properties on an all-cash basis at
the RR Price and on the terms and conditions set forth in the RR Offer (other than terms and
conditions with respect to any deposit, which shall instead be governed by this paragraph 30) on
the day sixty (60) calendar days after the date on which Tenant delivers the RR Exercise Notice
to Landlord (unless such date is not a Business Day, in which case the closing shall take place on
the first Business Day following such date) or any other earlier date mutually agreeable to
Landlord and Tenant, and otherwise in accordance with paragraph 29 above. At the closing, the
entire RR Deposit shall be applied to the RR Price.
(d)
If Tenant does not timely exercise its right with respect to any RR Notice,
Landlord shall have 12 months to sell the Offered Properties to any third party willing to
purchase the Offered Properties upon terms no more favorable to such third party than the terms
offered to Tenant in the RR Offer other than the all-cash price and the RR Deposit, which price
cannot be less than 90% of the RR Price. In the event of any sale to a third party in accordance
with the requirements of this paragraph 30, upon the closing of such purchase, Tenant’s right to
purchase the Offered Properties pursuant to this paragraph 30 shall be deemed to automatically
expire with respect to the Offered Properties, and Tenant, at Landlord’s request, shall promptly
execute and deliver to Landlord an instrument releasing and quitclaiming any and all interest
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Tenant would otherwise have under this paragraph 30 to the purchaser of the Offered Properties.
If no closing of such purchase occurs within such 12 months, Tenant’s right to purchase the
Offered Properties pursuant to this paragraph 30 shall be reinstated. Should Landlord desire to
enter into an agreement which decreases the all-cash purchase price for the Offered Properties to
an amount less than 90% of the RR Price or is otherwise more favorable to such third party by
providing material economic terms not offered to Tenant in the respective RR Notice, such as
providing seller financing, then prior to entering into such agreement Landlord shall provide a
new RR Notice to Tenant setting forth and certifying to the terms of the new RR Offer. Tenant
shall have the right to exercise the right to purchase the Offered Properties as to such new RR
Offer in the manner provided in this paragraph 30.
(e)
If an Event of Default under this Lease has occurred or is continuing at the time of
the closing date for the sale to Tenant under this paragraph 30, Landlord may, at Landlord’s
option, terminate Tenant’s right and obligation to purchase the Offered Properties pursuant to
this paragraph 30. Tenant’s failure to close the purchase of the Offered Properties on the closing
date shall be an Event of Default under this Lease (“RR Event of Default”). For avoidance of
doubt, nothing contained in this paragraph 30 is intended to grant to Tenant any termination right
with respect to such purchase that may be set forth in any RR Notice (i.e., if Tenant delivers the
RR Exercise Notice, then Tenant must close the purchase of the Offered Properties). UPON AN
RR EVENT OF DEFAULT, THE RR DEPOSIT SHALL BE RETAINED, AND DEEMED
TO BE FULLY EARNED, BY LANDLORD AS FULL COMPENSATION AND
LIQUIDATED DAMAGES UNDER THIS LEASE FOR SUCH FAILURE TO CLOSE.
IN CONNECTION WITH THE FOREGOING, THE PARTIES RECOGNIZE THAT
LANDLORD WILL INCUR EXPENSES IF TENANT DELIVERS THE RR EXERCISE
NOTICE, THAT IT IS EXTREMELY DIFFICULT AND IMPRACTICABLE TO
ASCERTAIN THE EXTENT OF DETRIMENT TO LANDLORD CAUSED BY AN RR
EVENT OF DEFAULT OR THE AMOUNT OF COMPENSATION THAT LANDLORD
SHOULD RECEIVE THEREOF, AND THAT THE RR DEPOSIT REPRESENTS THE
PARTIES’ BEST CURRENT ESTIMATE OF SUCH DETRIMENT.
(f)
Landlord shall not accept any unsolicited offers to sell the Offered Properties
without first complying with the provisions of this paragraph 30, if still applicable, including
providing the RR Notice to Tenant and the opportunity for Tenant to exercise its right to
purchase the Offered Properties.
(g)
Tenant’s right to purchase the Offered Properties pursuant to this paragraph 30
shall not apply to: (i) acquisition of the Offered Properties, or any portion thereof, by a third
party in a condemnation proceeding or a conveyance in lieu of condemnation, (ii) any
conveyance resulting from the foreclosure of a Mortgage or other instrument encumbering the
Offered Properties, or any portion thereof, or any deed (or transfer or other form of conveyance
or assignment) given or made in lieu of such foreclosure, (iii) any transfer by Landlord to any of
its members, (iv) any transfer between or among members in Landlord; (v) any transfer to an
affiliate of Landlord, (vi) any transfer as part of a transfer by Landlord and its affiliates of two or
more other real property locations in a combined sale of such parcels (or interests in such
parcels) under a single contract, (vii) any transfer of any direct or indirect interests in
_______________ or (viii) any transfer by _______________ of title to the Offered Properties,
or any portion thereof, or the equity interests in Landlord to either a joint venture or an entity
owned or controlled by a joint venture, in either case between an affiliate of _______________
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and an affiliate of an institutional investor, in which event all references in this subparagraph
30(g) to “ _______________” shall instead be references to such joint venture or such entity, as
applicable; provided, however, Tenant’s right to purchase the Premises under this paragraph 30
shall survive any such conveyance or transfer under clause (i) to the extent the Premises are not
so condemned or transferred pursuant to a proceeding in lieu thereof, and shall survive any such
conveyance or transfer under clauses (ii), (iii), (iv), (v), (vi), (vii) and (viii). For avoidance of
doubt, nothing contained in this paragraph 30 is intended to place any restrictions on the
continuing legal existence of _______________ and those Persons holding any direct or indirect
interests in _______________ from time to time. Further, no right of Tenant shall be triggered
under this paragraph 30 based on any reorganization of _______________ which may include
any so-called going private transaction, any going public transaction, any merger, or conversion
or other reorganization affecting _______________ or those Persons holding direct or indirect
interests in _______________. The rights confirmed on Tenant under this paragraph 30 only
apply to _______________’s direct or indirect ownership of Landlord and the Offered Properties
and nothing more.
(h)
The Memorandum of Lease to be recorded pursuant to paragraph 24 shall also
memorialize Tenant’s right to purchase the Premises pursuant to this paragraph 30. Subject to
the following sentence, Landlord represents and warrants to Tenant that Tenant’s right to
purchase the Premises pursuant to this paragraph 30 shall have priority over and be superior to
any Mortgage, and Landlord shall not permit any Mortgage to be recorded prior to recording the
Memorandum of Lease hereunder. Tenant agrees to subordinate such rights to the extent
required by a Mortgagee upon such Mortgagee’s request, so long as such Mortgagee agrees to
recognize Tenant’s rights under this paragraph 30 provided that no Event of Default is then
continuing.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have hereunto set their hands under seal on the
day and year first above written.
LANDLORD:
WITNESS:

_______________

Name:

By:
Name:
Title:

Name:

TENANT:
_______________
WITNESS:

Name:

Name:

By:
Name
Title:

STATE OF
COUNTY OF

)
) SS
)

I, ________________________________, a Notary Public in and for said County, in the
State aforesaid, do hereby certify that ________________________________, personally known
to me to be the same person whose name is subscribed to the foregoing instrument as the
_______________________________________ of ________________________________,
appeared before me this day in person and acknowledged that he/she signed, sealed and
delivered the same instrument as his/her free and voluntary act, for the uses and purposes therein
set forth.
GIVEN under my hand and notarial seal this ____ day of _______________, 2014.
Notary Public
My Commission expires:

STATE OF
COUNTY OF

)
) SS
)

I, __________________________________________, a Notary Public in and for said
County, in the State aforesaid, do hereby certify that _______________________, personally
known to me to be the same person whose name is subscribed to the foregoing instrument as the
______________________________________ of __________________________, appeared
before me this day in person and acknowledged that he signed, sealed and delivered the same
instrument as his free and voluntary act, for the uses and purposes therein set forth.
GIVEN under my hand and notarial seal this ____ day of _______________, 2014.
Notary Public
My Commission expires:
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F
G
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LW DESIGN DEVELOPMENT PLANS
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DESCRIPTION OF TENANT’S WORK

EXHIBIT F
Fixed Rent Computation
I.
Definitions. Capitalized terms used in this Exhibit F and not defined in the Lease to
which this Exhibit F is attached shall have the following meanings for all purposes of this
Exhibit F and shall be equally applicable to both the singular and plural forms of the forms
herein defined. Additionally, all capitalized terms used in the Lease to which this Exhibit F is
attached shall have the meaning ascribed thereto in such Lease.
“Actual RCD Investment” is defined and shall have the meaning specified in Section
II(B) below.
“Base Rate” means a rate per annum equal to ____________ percent (___%), computed
and compounded monthly. Such rate of interest shall be computed on a daily basis of a 360-day
year for the actual number of days elapsed.
“Computation Date” means (i) for the period from the Commencement Date of the
Lease to the Rent Commencement Date, the 10th day of each calendar month, (ii) the Rent
Commencement Date and (iii) for the period from the Rent Commencement Date to the Initial
Adjustment Date, the 10th day of each calendar month.
“Computation Period” means the period of time beginning on the 10th day of a calendar
month and ending on the 9th day of the following calendar month, provided, however, (i) the first
Computation Period shall commence on the Commencement Date of the Lease and continue to
and include _____________ 9, 2014, (ii) the Computation Period that would include the Rent
Commencement Date shall be deemed to end on the Rent Commencement Date and the
following Computation Period shall be deemed to commence on the day immediately following
the Rent Commencement Date and continue to and include the subsequent 10th day of a calendar
month and (iii) the last Computation Period that would include the Initial Adjustment Date shall
be deemed to end on the Initial Adjustment Date.
“Estimated Initial Fixed Rent” is defined and shall have the meaning specified in
Section II(A) below.
“Estimated RCD Investment” is defined and shall have the meaning specified in
Section II(A) below.
“Initial Adjustment Date” means the date that is 90 days after the Rent Commencement
Date.
“Initial Investment Amount” means $_____________, which is the amount Landlord
and Tenant agree is the value of the Premises as of the Commencement Date of the Lease.
“Landlord’s Investment Amount” means the sum of the Initial Investment Amount plus
all amounts paid or advanced by Landlord (including Loan Proceeds, together with interest
accrued thereon, and payments from the Construction Allowance, but excluding payments from
the Excess Deposit) for or relating to Landlord’s Work, including the design, development, and
construction of the Premises (including amounts paid or advanced by Landlord prior to the
Commencement Date), such sum to be increased from time to time on each Computation Date by
interest computed at the Base Rate for each Computation Period. Solely for the purpose of

calculating Landlord’s Investment Amount, Landlord shall be deemed to have paid all amounts
from the Construction Allowance as of the Initial Adjustment Date.
“Loan Proceeds” means proceeds of a loan made by a lender and related to the design,
development and construction of the Premises.
“Reconciliation Credit” is defined and shall have the meaning specified in Section II(B)
below.
“Reconciliation Payment” is defined and shall have the meaning specified in Section
II(B) below.
II.

Computation of Initial Fixed Annual Rent.

(A)
Upon the Rent Commencement Date, Landlord shall provide Tenant with an
estimate of the total amount of Landlord’s Investment Amount computed as of the Rent
Commencement Date (the “Estimated RCD Investment”), which shall include reasonable
evidence with respect only to amounts paid or advanced by Landlord at least 90 days prior to the
Rent Commencement Date. An estimate of annual Fixed Rent commencing on the Rent
Commencement Date (the “Estimated Initial Fixed Rent”) shall be equal to the product of (x)
the Estimated RCD Investment multiplied by (y) _____. The computation of the Estimated
Initial Fixed Rent shall be included in Landlord’s delivery of the Estimated RCD Investment
provided in this Section II(A) and shall be binding upon Landlord and Tenant, absent manifest
error.
(B)
Upon the Initial Adjustment Date, Landlord shall provide Tenant with reasonable
evidence of the total amount of Landlord’s Investment Amount computed as of the Rent
Commencement Date (the “Actual RCD Investment”).
(i)
If the Actual RCD Investment is greater than the Estimated RCD
Investment, then Tenant shall pay to Landlord, together with its next payment of Initial
Fixed Rent, an amount (the “Reconciliation Payment”) equal to (x) the Initial Fixed
Rent that Tenant would have paid prior to the Initial Adjustment Date if the Initial Fixed
Rent was calculated using the Actual RCD Investment less (y) the Estimated Initial Fixed
Rent that Tenant actually paid prior to the Initial Adjustment Date.
(ii)
If the Actual RCD Investment is less than the Estimated RCD Investment,
then Tenant shall receive a credit to be applied against its next payment of Initial Fixed
Rent in an amount (the “Reconciliation Credit”) equal to (x) the Estimated Initial Fixed
Rent that Tenant actually paid prior to the Initial Adjustment Date less (y) the Initial
Fixed Rent that Tenant would have paid prior to the Initial Adjustment Date if the Initial
Fixed Rent was calculated using the Actual RCD Investment.
The computation of the Reconciliation Payment or the Reconciliation Credit, as applicable, shall
be included in Landlord’s delivery of evidence of the Actual RCD Investment provided in this
Section II(B) and shall be binding upon Landlord and Tenant, absent manifest error.
(C)
Upon the Initial Adjustment Date, Landlord shall provide Tenant with reasonable
evidence of the total amount of Landlord’s Investment Amount computed as of the Initial
Adjustment Date (“Landlord’s Total Investment”). Annual Fixed Rent commencing on the
Initial Adjustment Date (“Initial Fixed Rent”) shall be equal to the product of (x) Landlord’s

Total Investment multiplied by (y) ______. The computation of Initial Fixed Rent shall be
included in Landlord’s delivery of evidence of Landlord’s Total Investment provided in this
Section II(C) and shall be binding upon Landlord and Tenant, absent manifest error.
(D)
Notwithstanding the foregoing, if Landlord makes a payment for or related to the
design, development and construction of the Premises following the Rent Commencement Date
(other than with respect to the Construction Allowance or the Excess Deposit), which amount is
not repaid by Tenant within 5 Business Days of written demand therefor by Landlord, Landlord
shall provide reasonable evidence of such payment(s) and the revised calculations of Landlord’s
Total Investment and Initial Fixed Rent, which calculations shall be binding on Landlord and
Tenant absent manifest error, and, within 10 Business Days of Tenant’s receipt of such revised
amounts, Tenant shall pay Landlord the difference between Initial Fixed Rent theretofore paid
and the amount of Initial Fixed Rent which should have been paid based upon such revised
Initial Fixed Rent amount.

EXHIBIT G
Fair Market Rental Value Determination
Upon written notice from one party to another electing to determine the fair market rental
value of the Premises during the first year of an Extension Term as set forth in the Basic Lease
Information, determination of fair market value of Fixed Rent during the first year of an
Extension Term of this Lease shall be made in accordance with the following procedures:
(a)

Fair market rental value of the Premises, which shall include the rate of an annual
escalation, shall be determined by the agreement of two (2) appraisers (each, an “Initial
FR Appraiser”), one of which shall be selected by Landlord and the other of which shall
be selected by Tenant as set forth in this Exhibit G. The party electing to have the fair
market rental value of the Premises determined in accordance with this Exhibit G (herein,
the “Electing Party”) shall identify in writing (contemporaneously with providing the
notice electing to utilize the provisions of this Exhibit G) the Initial FR Appraiser
selected and retained by such Electing Party and specifically identify such Initial FR
Appraiser’s name, address, phone number and qualifications as an appraiser. Within
thirty (30) calendar days after receipt of notice by the other party (“Other Party”) of the
Electing Party’s FR Initial Appraiser, the Other Party shall select its Initial FR Appraiser
and notify the Electing Party in writing of the name, address, phone number and
qualifications of such appraiser. Within five (5) calendar days after the Electing Party
receives from the Other Party such notice of the Other Party’s Initial FR Appraiser, each
of the Other Party and the Electing Party shall direct, in writing with a copy to the other
party, its Initial FR Appraiser to work with the other party’s Initial FR Appraiser to
endeavor to determine and reach agreement upon the fair market rental value of the
Premises, considered as encumbered by this Lease, and thereafter to deliver in writing to
Landlord and Tenant within thirty (30) calendar days (such 30-day period, the “FR
Valuation Period”) the agreed-upon fair market value. The costs and expenses of each
Initial FR Appraiser shall be paid by the party selecting such Initial FR Appraiser.

(b)

If the Initial FR Appraisers are not able to reach agreement upon the fair market rental
value within the FR Valuation Period, within ten (10) calendar days after the end of the
FR Valuation Period each Initial FR Appraiser shall deliver a written notice to Landlord,
Tenant, and the other Initial FR Appraiser setting forth (i) such Initial FR Appraiser’s
valuation of the fair market rental value (each, an “FR Initial Valuation”) and (ii) the
name, address and qualifications of a third appraiser selected jointly by the Initial FR
Appraisers (the “Third FR Appraiser”). The Initial FR Appraisers shall, in writing with
a copy to Landlord and Tenant, direct the Third FR Appraiser (or substitute Third FR
Appraiser) to immediately (within five (5) calendar days) choose one of the FR Initial
Valuations provided by the Initial FR Appraisers and such choice of the Third FR
Appraiser shall be final and binding on Landlord and Tenant. If the Initial FR Appraisers
are unable to agree upon the designation of a Third FR Appraiser within the requisite
time period or if the Third FR Appraiser selected does not choose a valuation within five
(5) calendar days after being directed by the Initial FR Appraisers, then such Third FR
Appraiser or a substitute Third FR Appraiser, as applicable, shall, at the request of
Landlord or Tenant, be appointed by the President or Chairman of the American
Arbitration Association in the area in which the Premises is located. The costs and
expenses of the Third FR Appraiser (and substitute Third FR Appraiser and the American
Arbitration Association, if applicable) shall be divided evenly between, and paid for by,
Landlord and Tenant.

(c)

All appraisers selected or appointed pursuant to this Exhibit G shall be independent
qualified appraisers. Such appraisers shall have no right, power or authority to alter or
modify the provisions of this Lease, and such appraisers shall determine the fair market
value of the Premises, considered as encumbered by this Lease.

(d)

Notwithstanding the foregoing, if Landlord and Tenant are able to agree upon a fair
market rental value of the Premises prior to the date on which Tenant receives notice of
Landlord’s Initial FR Appraiser, Landlord and Tenant shall execute an agreement setting
forth such agreed-upon fair market value of the Premises and waiving each party’s right
to have the fair market value of such Premises, determined in accordance with the
procedures set forth in paragraphs (a) and (b) of this Exhibit G.

LEASE AGREEMENT

between

[___________________]
as “Landlord”

and

[___________________]
as “Tenant”
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BASIC LEASE INFORMATION

Lease Date:

For identification purposes only, the date of this Lease is
February __, 2015

Landlord:

[___________________],
a Delaware limited liability company

Tenant:

[___________________],
a Delaware limited liability company

Building Address:

[___________________]
San Francisco, CA

Rentable
Building:

Area

of

Approximately [________] rentable square feet

Premises:

Floor:
Suite
Rentable Area:
feet

[_____________]
Number: [____]
Approximately [______] rentable square

Term:

Sixty (60) full calendar months (plus any partial month at the
beginning of the Term)

Scheduled
Commencement Date:

[___________]

Expiration Date:

The last day of the sixtieth (60th) full calendar month in the Term

Base Rent:

Months 1 - 12:
Months 13 - 24:
Months 25 - 36:
Months 37 - 48:
Months 49 - 60:

$[______] per rentable square foot per year*
$[______] per rentable square foot per year
$[______] per rentable square foot per year
$[______] per rentable square foot per year
$[______] per rentable square foot per year

*Base Rent for the first four (4) full calendar months of the initial
Term is subject to abatement pursuant to Section 3.1 of the Lease.
Base Year:

The calendar year 2015

Tenant’s Share:

[____]%

Security Deposit:

$[____]
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Letter of Credit:

$[______], subject to the terms of Section 38

Landlord’s Address
for Payment of Rent:

[________________________]

Business Hours:

8:00 a.m. – 5:00 p.m., Monday through Friday, excluding holidays

Landlord’s
for Notices:

Address

[___________________]

Tenant’s
for Notices:

Address

Prior to the Commencement Date:
[TENANT TO PROVIDE]
From and after the Commencement Date:
The Premises

Broker:

[______________]

Guarantor(s):

None as of the date of this Lease

Property Manager:

[______________]

Additional Provisions:

37. Extension Option
38. Letter of Credit

Exhibits:
Exhibit A:
Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:
Exhibit F:

The Premises
Construction Rider
Building Rules
Additional Provisions
Disability Access Obligations Notice to Prospective Tenant
Form of Letter of Credit

The Basic Lease Information set forth above is part of the Lease. In the event of any
conflict between any provision in the Basic Lease Information and the Lease, the Lease shall
control.
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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THIS LEASE is made as of the Lease Date set forth in the Basic Lease Information, by and
between the Landlord identified in the Basic Lease Information (“Landlord”), and the Tenant
identified in the Basic Lease Information (“Tenant”). Landlord and Tenant hereby agree as
follows:
1.
PREMISES. Landlord hereby leases to Tenant, and Tenant hereby leases from Landlord,
upon the terms and subject to the conditions of this Lease, the office space identified in the Basic
Lease Information as the Premises (the “Premises”), in the Office Building located at the address
specified in the Basic Lease Information (the “Building”). The approximate configuration and
location of the Premises is shown on Exhibit A. Landlord and Tenant agree that the rentable area of
the Premises and the Building for all purposes under this Lease shall be the Rentable Areas
specified in the Basic Lease Information. The Building, together with the parcel(s) of land on
which the Building is situated are collectively called the “Property”). Pursuant to Civil Code
section 1938, Landlord states that, as of the date of this Lease, the Premises has not undergone
inspection by a “Certified Access Specialist” to determine whether the Premises meet all applicable
construction-related accessibility standards under California Civil Code section 55.53.
2.
TERM; POSSESSION. The term of this Lease (the “Term”) shall commence on the
Commencement Date as described below and, unless sooner terminated, shall expire on the
Expiration Date set forth in the Basic Lease Information (the “Expiration Date”). The
“Commencement Date” shall be the earlier of (a) the date on which Landlord tenders possession
of the Premises to Tenant, with all of Landlord’s construction obligations, if any, “Substantially
Completed” as provided in the Construction Rider attached as Exhibit B (the “Construction
Rider”) or, in the event of any “Tenant Delay,” as defined in the Construction Rider, the date on
which Landlord could have done so had there been no such Tenant Delay; or (b) the date upon
which Tenant actually occupies and conducts business in any portion of the Premises. The parties
anticipate that the Commencement Date will occur on or about the Scheduled Commencement Date
set forth in the Basic Lease Information (the “Scheduled Commencement Date”); provided,
however, that Landlord shall not be liable for any claims, damages or liabilities if the Premises are
not ready for occupancy by the Scheduled Commencement Date. When the Commencement Date
has been established, Landlord and Tenant shall at the request of either party confirm the
Commencement Date and Expiration Date in writing.
3.

RENT.

3.1
Base Rent. Tenant agrees to pay to Landlord the Base Rent set forth in the Basic
Lease Information, without prior notice or demand, on the first day of each and every calendar
month during the Term, except that Base Rent for the first full calendar month in which Base Rent
is payable shall be paid upon Tenant’s execution of this Lease and Base Rent for any partial month
at the beginning of the Term shall be paid on the Commencement Date. Base Rent for any partial
month at the beginning or end of the Term shall be prorated based on the actual number of days in
the month.
Notwithstanding anything in this Lease to the contrary, so long as Tenant is not in default
under this Lease, Tenant shall be entitled to an abatement of Base Rent with respect to the
Premises, as originally described in this Lease, in the amounts of (i) $[__________] per month for
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first three (3) full calendar months of the initial Term; and (ii) $[_______] for the fourth (4th) full
calendar month of the initial Term. The maximum total amount of Base Rent abated with respect
to the Premises in accordance with the foregoing shall equal $[_______] (the “Abated Base
Rent”). If Tenant defaults under this Lease at any time during the Term and fails to cure such
default within any applicable cure period under this Lease, then all Abated Base Rent shall
immediately become due and payable. The payment by Tenant of the Abated Base Rent in the
event of a default shall not limit or affect any of Landlord's other rights, pursuant to this Lease or at
law or in equity. Only Base Rent shall be abated pursuant to this Section, as more particularly
described herein, and Tenant’s Share of Operating Costs and Taxes and all other Rent and other
costs and charges specified in this Lease shall remain as due and payable pursuant to the provisions
of this Lease.
If the Basic Lease Information provides for any change in Base Rent by reference to years or
months (without specifying particular dates), the change will take effect on the applicable annual or
monthly anniversary of the Commencement Date (which might not be the first day of a calendar
month).
3.2

Additional Rent: Increases in Operating Costs and Taxes.
(a)

Definitions.

(1)
“Base Operating Costs” means Operating Costs for the calendar
year specified as the Base Year in the Basic Lease Information (excluding therefrom, however, any
Operating Costs of a nature that would not ordinarily be incurred on an annual, recurring basis).
(2)
“Base Taxes” means Taxes for the calendar year specified as the
Base Year in the Basic Lease Information.
(3)
“Operating Costs” means all costs of managing, operating,
maintaining and repairing the Property, including all costs, expenditures, fees and charges for: (A)
operation, maintenance and repair of the Property (including maintenance, repair and replacement
of glass, the roof covering or membrane, and landscaping); (B) utilities and services (including
telecommunications facilities and equipment, recycling programs and trash removal), and
associated supplies and materials; (C) compensation (including employment taxes and fringe
benefits) for persons who perform duties in connection with the operation, management,
maintenance and repair of the Building, such compensation to be appropriately allocated for
persons who also perform duties unrelated to the Building; (D) property (including coverage for
earthquake and flood if carried by Landlord), liability, rental income and other insurance relating to
the Property, and expenditures for deductible amounts under such insurance; (E) licenses, permits
and inspections; (F) complying with the requirements of any law, statute, ordinance or
governmental rule or regulation or any orders pursuant thereto (collectively “Laws”); (G)
amortization of the cost of Non-Structural Components (as defined below) and amortization of the
cost of capital improvements made or acquired after the Base Year which are required to comply
with Laws, or which are intended to reduce Operating Costs or improve the utility, efficiency or
capacity of any Building System, or otherwise for the safety, comfort and convenience of tenants, or
that are required to comply with present or future conservation programs, with interest on the
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unamortized balance at the rate paid by Landlord on funds borrowed to finance such capital
improvements (or, if Landlord finances such improvements out of Landlord’s funds without
borrowing, the rate that Landlord would have paid to borrow such funds, as reasonably determined
by Landlord), over such useful life as Landlord shall reasonably determine; (H) an office in the
Property for the management of the Property, including expenses of furnishing and equipping such
office and the rental value of any space occupied for such purposes; (I) property management fees;
(J) accounting, legal and other professional services incurred in connection with the operation of the
Property and the calculation of Operating Costs and Taxes; (K) a reasonable allowance for
depreciation on machinery and equipment used to maintain the Property and on other personal
property owned by Landlord in the Property (including window coverings and carpeting in common
areas); (L) contesting the validity or applicability of any Laws that may affect the Property; (M) the
Building’s share of any shared or common area maintenance fees and expenses (including costs and
expenses of operating, managing, owning and maintaining the common areas of the Property and
any fitness center or conference center in the Building); (N) any reasonable costs incurred to make
any alterations or improvements to the Building or Property necessary for any voluntary
certification as “green” or sustainable, or other similar certifications, and any costs for such
certification; and (O) any other cost, expenditure, fee or charge, whether or not hereinbefore
described, which in accordance with generally accepted property management practices would be
considered an expense of managing, operating, maintaining and repairing the Property.
Notwithstanding anything to the contrary contained herein, in the event Tenant has received any
free or abated rent during the Term of this Lease, or other such concession, the amount of such free
or abated rent or of any such concession shall be included in the calculation to determinate the
amount of any property management fee or other such fee. Operating Costs for any calendar year
during which average occupancy of the Building is less than one hundred percent (100%) shall be
calculated based upon the Operating Costs that would have been incurred if the Building had an
average occupancy of one hundred percent (100%) during the entire calendar year. Landlord shall
have the right, from time to time, to equitably allocate some or all of the costs for the Building
among different portions or occupants of the Building (the “Cost Pools”), in Landlord’s discretion.
The Cost Pools may include, but shall not be limited to, the office space tenants, the retail space
tenants and storage space of the Building. The costs within each Cost Pool shall be allocated and
charged to the tenants in the Cost Pool in an equitable manner.
Operating Costs shall not include (i) capital improvements (except as specifically enumerated
above); (ii) costs of special services rendered to individual tenants (including Tenant) for which a
separate reimbursement is received; (iii) ground rent, and interest and principal payments on loans
or indebtedness secured by the Building; (iv) costs of tenant improvements for Tenant or other
tenants of the Building; (v) costs of services or other benefits of a type which are not available to
Tenant but which are available to other tenants or occupants, and costs for which Landlord is
reimbursed by other tenants of the Building other than through payment of tenants’ shares of
increases in Operating Costs and Taxes; (vi) leasing commissions, attorneys’ fees and other
expenses incurred in connection with leasing space in the Building or enforcing such leases; (vii)
depreciation or amortization, other than as specifically enumerated above; and (viii) costs, fines or
penalties incurred due to Landlord’s violation of any Law.
(4)
“Taxes” means: all real property taxes and general, special or
district assessments or other governmental impositions, of whatever kind, nature or origin, imposed
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on or by reason of the ownership or use of the Property; governmental charges, fees or assessments
for transit or traffic mitigation (including area-wide traffic improvement assessments and
transportation system management fees), housing, police, fire or other governmental service or
purported benefits to the Property; personal property taxes assessed on the personal property of
Landlord used in the operation of the Property; service payments in lieu of taxes and taxes and
assessments of every kind and nature whatsoever levied or assessed in addition to, in lieu of or in
substitution for existing or additional real or personal property taxes on the Property or the personal
property described above; any increases in the foregoing caused by changes in assessed valuation,
tax rate or other factors or circumstances; and the reasonable cost of contesting by appropriate
proceedings the amount or validity of any taxes, assessments or charges described above. To the
extent paid by Tenant or other tenants as “Tenant’s Taxes” (as defined in Section 8 - Tenant’s
Taxes), “Tenant’s Taxes” shall be excluded from Taxes.
(5)
“Tenant’s Share” means the Rentable Area of the Premises divided
by the total Rentable Area of the Building, as set forth in the Basic Lease Information. If the
Rentable Area of the Premises is changed by Tenant’s leasing of additional space hereunder or for
any other reason, Tenant’s Share shall be adjusted accordingly.
(b)

Additional Rent.

(1)
Tenant shall pay Landlord as “Additional Rent” for each calendar
year or portion thereof during the Term Tenant’s Share of the sum of (x) the amount (if any) by
which Operating Costs for such period exceed Base Operating Costs, and (y) the amount (if any) by
which Taxes for such period exceed Base Taxes.
(2)
Prior to the end of the Base Year and each calendar year thereafter,
Landlord shall notify Tenant of Landlord’s estimate of Operating Costs, Taxes and Tenant’s
Additional Rent for the following calendar year. Commencing on the first day of January of each
calendar year and continuing on the first day of every month thereafter in such year, Tenant shall
pay to Landlord one-twelfth (1/12th) of the estimated Additional Rent. If Landlord thereafter
estimates that Operating Costs or Taxes for such year will vary from Landlord’s prior estimate,
Landlord may, by notice to Tenant, revise the estimate for such year (and Additional Rent shall
thereafter be payable based on the revised estimate).
(3)
As soon as reasonably practicable after the end of the Base Year and
each calendar year thereafter, Landlord shall furnish Tenant a statement with respect to such year,
showing Operating Costs, Taxes and Additional Rent for the year, and the total payments made by
Tenant with respect thereto. Unless Tenant raises any objections to Landlord’s statement within
thirty (30) days after receipt of the same, such statement shall conclusively be deemed correct and
Tenant shall have no right thereafter to dispute such statement or any item therein or the
computation of Additional Rent based thereon. If Tenant does object to such statement, then
Landlord shall provide Tenant with reasonable verification of the figures shown on the statement
and the parties shall negotiate in good faith to resolve any disputes. Any objection of Tenant to
Landlord’s statement and resolution of any dispute shall not postpone the time for payment of any
amounts due Tenant or Landlord based on Landlord’s statement, nor shall any failure of Landlord
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to deliver Landlord’s statement in a timely manner relieve Tenant of Tenant’s obligation to pay any
amounts due Landlord based on Landlord’s statement.
(4)
If Tenant’s Additional Rent as finally determined for any calendar
year exceeds the total payments made by Tenant on account thereof, Tenant shall pay Landlord the
deficiency within ten (10) days of Tenant’s receipt of Landlord’s statement. If the total payments
made by Tenant on account thereof exceed Tenant’s Additional Rent as finally determined for such
year, Tenant’s excess payment shall be credited toward the rent next due from Tenant under this
Lease. For any partial calendar year at the beginning or end of the Term, Additional Rent shall be
prorated on the basis of a 360-day year by computing Tenant’s Share of the increases in Operating
Costs and Taxes for the entire year and then prorating such amount for the number of days during
such year included in the Term. The obligations of Landlord to refund any overpayment of
Additional Rent and of Tenant to pay any Additional Rent not previously paid shall survive the
expiration or termination of this Lease. Landlord shall pay to Tenant or Tenant shall pay to
Landlord, as the case may be, within ten (10) days after Tenant’s receipt of Landlord’s final
statement for the calendar year in which this Lease terminates, the difference between Tenant’s
Additional Rent for that year, as finally determined by Landlord, and the total amount previously
paid by Tenant on account thereof.
If for any reason Base Taxes or Taxes for any year during the Term are reduced, refunded or
otherwise changed, Tenant’s Additional Rent shall be adjusted accordingly. If Taxes are
temporarily reduced as a result of space in the Building being leased to a tenant that is entitled to an
exemption from property taxes or other taxes, then for purposes of determining Additional Rent for
each year in which Taxes are reduced by any such exemption, Taxes for such year shall be
calculated on the basis of the amount the Taxes for the year would have been in the absence of the
exemption. Notwithstanding anything to the contrary in this Lease, if there is at any time a decrease
in Taxes below the amount of the Taxes for the Base Year, then for purposes of calculating
Additional Rent for the year in which such decrease occurs and all subsequent periods, Base Taxes
shall be reduced to equal the Taxes for the year in which the decrease occurs.
3.3
Payment of Rent. All amounts payable or reimbursable by Tenant under this Lease,
including late charges and interest (collectively, “Rent”), shall constitute rent and shall be payable
and recoverable as rent in the manner provided in this Lease. All sums payable to Landlord on
demand under the terms of this Lease shall be payable within ten (10) days after Landlord invoices
Tenant therefor or otherwise makes demand of the amounts due. All rent shall be paid without
offset or deduction in lawful money of the United States of America to Landlord at Landlord’s
Address for Payment of Rent as set forth in the Basic Lease Information, or to such other person or
at such other place as Landlord may from time to time designate.
4.
SECURITY DEPOSIT. On execution of this Lease, Tenant shall deposit with Landlord the
amount specified in the Basic Lease Information as the Security Deposit, if any (the “Security
Deposit”), as security for the performance of Tenant’s obligations under this Lease. Landlord may
(but shall have no obligation to) use the Security Deposit or any portion thereof to cure any breach
or default by Tenant under this Lease, to fulfill any of Tenant’s obligations under this Lease, or to
compensate Landlord for any damage Landlord incurs as a result of Tenant’s failure to perform any
of Tenant’s obligations hereunder. In such event Tenant shall pay to Landlord on demand an
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amount sufficient to replenish the Security Deposit. If Tenant is not in default at the expiration or
termination of this Lease, then Landlord shall return to Tenant the Security Deposit or the balance
thereof then held by Landlord and not applied as provided above. Landlord may commingle the
Security Deposit with Landlord’s general and other funds. Landlord shall not be required to pay
interest on the Security Deposit to Tenant. Tenant waives the provisions of Section 1950.7 of the
California Civil Code, and all other provisions of Law now in force or that become in force after the
date of this Lease, which provide that Landlord may claim from a security deposit only those sums
reasonably necessary to remedy defaults in the payment of Rent, to repair damage caused by
Tenant, or to clean the Premises. Landlord and Tenant agree that Landlord may, in addition, claim
and use those sums necessary to compensate Landlord for any foreseeable or unforeseeable loss or
damage caused by the act or omission by Tenant, including, without limitation, any post default
damages and such remedies to which Landlord is entitled under the provisions of Section 15.2 of
this Lease.
5.

USE AND COMPLIANCE WITH LAWS.

5.1
Use. The Premises shall be used and occupied for general business office purposes
and for no other use or purpose. Tenant shall comply with all present and future Laws relating to
Tenant’s use or occupancy of the Premises (and make any repairs, alterations or improvements as
required to comply with all such Laws), and shall observe the “Building Rules” (as defined in
Section 27 - Rules and Regulations). Tenant shall not do, bring, keep or sell anything in or about
the Premises that is prohibited by, or that will cause a cancellation of or an increase in the existing
premium for, any insurance policy covering the Property or any part thereof. Tenant shall not
permit the Premises to be occupied or used in any manner that will constitute waste or a nuisance,
or disturb the quiet enjoyment of or otherwise annoy other tenants in the Building. Tenant shall not
enter upon any of the balconies of the Premises or the Building without the prior consent of
Landlord which can be withheld in Landlord’s exclusive discretion. Without limiting the
foregoing, the Premises shall not be used for educational activities, practice of medicine or any of
the healing arts, providing social services, for any governmental use (including embassy or
consulate use), or for personnel agency, customer service office, studios for radio, television or
other media, travel agency or reservation center operations or uses. Tenant shall not, without the
prior consent of Landlord, (i) bring into the Building or the Premises anything that may cause
substantial noise, odor or vibration, overload the floors in the Premises or the Building or any of the
heating, ventilating and air-conditioning (“HVAC”), mechanical, elevator, plumbing, electrical, fire
protection, life safety, security or other systems in the Building (“Building Systems”), or jeopardize
the structural integrity of the Building or any part thereof; (ii) connect to the utility systems of the
Building any apparatus, machinery or other equipment other than typical low power task lighting or
office equipment; or (iii) connect to any electrical circuit in the Premises any equipment or other
load with aggregate electrical power requirements in excess of 80% of the rated connected load
capacity of the circuit. Tenant’s use of electricity shall never exceed the safe capacity of the feeders
to the Property or the risers or wiring installation of the Building. Tenant agrees to reasonably
cooperate with Landlord with respect to any voluntary “green” or sustainable programs with respect
to the Premises; provided, however, that notwithstanding anything to the contrary, Tenant shall not
be responsible to make any improvements or alterations to the Premises or to replace any
equipment or property of Tenant in connection therewith unless Landlord agrees to pay for all costs
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for such improvements, alterations or replacements. The foregoing sentence shall not apply to
Tenant’s construction of the initial Tenant Improvements in the Premises.
5.2

Hazardous Materials.
(a)

Definitions.

(1)
“Hazardous Materials” shall mean any substance: (A) that now or
in the future is regulated or governed by, requires investigation or remediation under, or is defined
as a hazardous waste, hazardous substance, pollutant or contaminant under any governmental
statute, code, ordinance, regulation, rule or order, and any amendment thereto, including the
Comprehensive Environmental Response Compensation and Liability Act, 42 U.S.C. §9601 et seq.,
and the Resource Conservation and Recovery Act, 42 U.S.C. §6901 et seq., or (B) that is toxic,
explosive, corrosive, flammable, radioactive, carcinogenic, dangerous or otherwise hazardous,
including gasoline, diesel fuel, petroleum hydrocarbons, polychlorinated biphenyls (PCBs),
asbestos, radon and urea formaldehyde foam insulation.
(2)
“Environmental Requirements” shall mean all present and future
Laws, orders, permits, licenses, approvals, authorizations and other requirements of any kind
applicable to Hazardous Materials.
(3)
“Handled by Tenant” and “Handling by Tenant” shall mean and
refer to any installation, handling, generation, storage, use, disposal, discharge, release, abatement,
removal, transportation, or any other activity of any type by Tenant or its agents, employees,
contractors, licensees, assignees, sublessees, transferees or representatives (collectively,
“Representatives”) or its guests, customers, invitees, or visitors (collectively, “Visitors”), at or
about the Premises in connection with or involving Hazardous Materials.
(4)
“Environmental Losses” shall mean all costs and expenses of any
kind, damages, including foreseeable and unforeseeable consequential damages, fines and penalties
incurred in connection with any violation of and compliance with Environmental Requirements and
all losses of any kind attributable to the diminution of value, loss of use or adverse effects on
marketability or use of any portion of the Premises or Property.
(b)
Tenant’s Covenants. No Hazardous Materials shall be Handled by Tenant at
or about the Premises or Property without Landlord’s prior written consent, which consent may be
granted, denied, or conditioned upon compliance with Landlord’s requirements, all in Landlord’s
absolute discretion. Notwithstanding the foregoing, normal quantities and use of those Hazardous
Materials customarily used in the conduct of general office activities, such as copier fluids and
cleaning supplies (“Permitted Hazardous Materials”), may be used and stored at the Premises
without Landlord’s prior written consent, provided that Tenant’s activities at or about the Premises
and Property and the Handling by Tenant of all Hazardous Materials shall comply at all times with
all Environmental Requirements. At the expiration or termination of the Lease, Tenant shall
promptly remove from the Premises and Property all Hazardous Materials Handled by Tenant at the
Premises or the Property. Tenant shall keep Landlord fully and promptly informed of all Handling
by Tenant of Hazardous Materials other than Permitted Hazardous Materials. Tenant shall be
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responsible and liable for the compliance with all of the provisions of this Section by all of Tenant’s
Representatives and Visitors, and all of Tenant’s obligations under this Section (including its
indemnification obligations under paragraph (e) below) shall survive the expiration or termination
of this Lease.
(c)
Compliance. Tenant shall at Tenant’s expense promptly take all actions
required by any governmental agency or entity in connection with or as a result of the Handling by
Tenant of Hazardous Materials at or about the Premises or Property, including inspection and
testing, performing all cleanup, removal and remediation work required with respect to those
Hazardous Materials, complying with all closure requirements and post-closure monitoring, and
filing all required reports or plans. All of the foregoing work and all Handling by Tenant of all
Hazardous Materials shall be performed in a good, safe and workmanlike manner by consultants
qualified and licensed to undertake such work and in a manner that will not interfere with any other
tenant’s quiet enjoyment of the Property or Landlord’s use, operation, leasing and sale of the
Property. Tenant shall deliver to Landlord prior to delivery to any governmental agency, or
promptly after receipt from any such agency, copies of all permits, manifests, closure or remedial
action plans, notices, and all other documents relating to the Handling by Tenant of Hazardous
Materials at or about the Premises or Property. If any lien attaches to the Premises or the Property
in connection with or as a result of the Handling by Tenant of Hazardous Materials, and Tenant
does not cause the same to be released, by payment, bonding or otherwise, within ten (10) days after
the attachment thereof, Landlord shall have the right but not the obligation to cause the same to be
released and any sums expended by Landlord (plus Landlord’s administrative costs) in connection
therewith shall be payable by Tenant on demand.
(d)
Landlord’s Rights. Landlord shall have the right, but not the obligation, to
enter the Premises at any reasonable time (i) to confirm Tenant’s compliance with the provisions of
this Section 5.2, and (ii) to perform Tenant’s obligations under this Section if Tenant has failed to
do so after reasonable notice to Tenant. Landlord shall also have the right to engage qualified
Hazardous Materials consultants to inspect the Premises and review the Handling by Tenant of
Hazardous Materials, including review of all permits, reports, plans, and other documents regarding
same. Tenant shall pay to Landlord on demand the costs of Landlord’s consultants’ fees and all
costs incurred by Landlord in performing Tenant’s obligations under this Section. Landlord shall
use reasonable efforts to minimize any interference with Tenant’s business caused by Landlord’s
entry into the Premises, but Landlord shall not be responsible for any interference caused thereby.
(e)
Tenant’s Indemnification. The term Landlord Parties (“Landlord Parties”)
refers singularly and collectively to Landlord and the shareholders, partners, venturers, and
members of Landlord, and the respective officers, directors, employees, managers, owners and any
affiliates or agents of such entities and persons. Tenant agrees to indemnify, defend, protect and
hold harmless the Landlord Parties from all Environmental Losses and all other claims, actions,
losses, damages, liabilities, costs and expenses of every kind, including reasonable attorneys’,
experts’ and consultants’ fees and costs, incurred at any time and arising from or in connection with
the Handling by Tenant of Hazardous Materials at or about the Property or Tenant’s failure to
comply in full with all Environmental Requirements with respect to the Premises.
5.3

Obligations of Landlord and Tenant for Disability Access Improvements.
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(a)
Landlord and Tenant hereby agree and acknowledge that the Premises and
the Building may be subject to, among other laws, the requirements of the Americans with
Disabilities Act, a federal law codified at 42 U.S.C. section 12101 et seq., including, but not limited
to, Title III thereof, and all regulations and guidelines related thereto, together with any and all laws,
rules, regulations, ordinances, codes and statutes now or hereafter enacted by local or state agencies
having jurisdiction thereof, including all requirements of the California Unruh Civil Rights Act
(Civil Code Section 51 et seq.), the Disabled Persons Act (Civil Code Section 54 et seq.), and the
building standards set forth in Title 24 of the California Code of Regulations, as the same may be in
effect on the date of this Lease and may be hereafter modified, amended or supplemented
(collectively, the “ADA”). Landlord and Tenant’s obligations for compliance with the
requirements of the ADA are as follows: (1) if any disability access work or other work is required
to the common areas of the Building under the ADA, then such work and the cost thereof shall be
the responsibility of Landlord (provided that such costs shall be subject to inclusion in Operating
Costs subject to and in accordance with the provisions of this Lease); provided, however, that if
such work is required under the ADA as a result of Tenant’s specific use of the Premises or any
Tenant Improvements (as defined in Section 6.1 below) or other work or Alterations (as defined in
Section 6.1 below) made to the Premises by or on behalf of Tenant, then such work shall be
performed by Landlord at the sole cost and expense of Tenant; (2) if any disability access work or
other work is required to the Premises under the ADA, then such work and the cost thereof shall be
the responsibility of Tenant; and (3) any alterations to be constructed hereunder by Tenant shall be
in compliance with the requirements of the ADA, Tenant shall be solely responsible for conducting
its own independent investigation of this matter and for ensuring that the design of all Alterations
strictly complies with all requirements of the ADA.
(b)
Except as otherwise expressly provided for in this Section 5.3 or elsewhere
in this Lease, Tenant shall be responsible at its sole cost and expense for fully and faithfully
complying with all applicable requirements of the ADA, including, without limitation, not
discriminating against any disabled persons in the operation of Tenant’s business in or about the
Premises, and offering or otherwise providing auxiliary aids and services as, and when, required by
the ADA.
(c)
Landlord and Tenant each agree to use reasonable efforts to notify each
other if either makes alterations to the Premises that might impact accessibility under the ADA.
(d)
Within ten (10) days after receipt, Tenant shall advise Landlord in writing,
and provide Landlord with copies of any such notices alleging violation of the ADA relating to any
portion of the Premises or the Building; any claims made or threatened orally or in writing
regarding noncompliance with the ADA and relating to any portion of the Premises or the Building;
or any governmental or regulatory actions or investigations instituted or threatened regarding
noncompliance with the ADA and relating to any portion of the Premises or the Building.
(e)
Tenant hereby acknowledges and agrees that Landlord has delivered to
Tenant a copy of the “Disability Access Obligations Notice to Prospective Tenant” attached hereto
as Exhibit F, and that Tenant executed and delivered the same to Landlord prior to execution of this
Lease.
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(f)
Tenant further hereby acknowledges and agrees that Landlord delivered to
Tenant a copy of the San Francisco Office of Small Business Access Information Brochure (the
“Access Information Brochure”) in an available language as selected by Tenant. A copy of the
Access Information Brochure is also available at http://sfgsa.org/index.aspx?page=4927.
6.

TENANT IMPROVEMENTS & ALTERATIONS.

6.1
Landlord and Tenant shall perform their respective obligations with respect to
design and construction of any improvements to be constructed and installed in the Premises (the
“Tenant Improvements”), as provided in the Construction Rider. Except for any Tenant
Improvements to be constructed by Tenant as provided in the Construction Rider, Tenant shall not
make any alterations, improvements or changes to the Premises, including installation of any
security system or telephone or data communication wiring, (“Alterations”), without Landlord’s
prior written consent. Any such Alterations shall be completed by Tenant at Tenant’s sole cost and
expense: (i) with due diligence, in a good and workmanlike manner, using new materials; (ii) in
compliance with plans and specifications approved by Landlord; (iii) in compliance with the
construction rules and regulations promulgated by Landlord from time to time; (iv) in accordance
with all applicable Laws (including all work, whether structural or non-structural, inside or outside
the Premises, required to comply fully with all applicable Laws and necessitated by Tenant’s work);
and (v) subject to all conditions which Landlord may in Landlord’s discretion impose. Such
conditions may include requirements for Tenant to: (i) provide payment or performance bonds or
additional insurance (from Tenant or Tenant’s contractors, subcontractors or design professionals);
(ii) use contractors or subcontractors designated by Landlord; and (iii) remove all or part of the
Alterations prior to or upon expiration or termination of the Term, as designated by Landlord. If
any work outside the Premises, or any work on or adjustment to any of the Building Systems, is
required in connection with or as a result of Tenant’s work, such work shall be performed at
Tenant’s expense by contractors designated by Landlord. Landlord’s right to review and approve
(or withhold approval of) Tenant’s plans, drawings, specifications, contractor(s) and other aspects
of construction work proposed by Tenant is intended solely to protect Landlord, the Property and
Landlord’s interests. No approval or consent by Landlord shall be deemed or construed to be a
representation or warranty by Landlord as to the adequacy, sufficiency, fitness or suitability thereof
or compliance thereof with applicable Laws or other requirements. Except as otherwise provided in
Landlord’s consent, all Alterations shall upon installation become part of the realty and be the
property of Landlord.
6.2
Before making any Alterations, Tenant shall submit to Landlord for Landlord’s prior
approval reasonably detailed final plans and specifications prepared by a licensed architect or
engineer, a copy of the construction contract, including the name of the contractor and all
subcontractors proposed by Tenant to make the Alterations and a copy of the contractor’s license.
Tenant shall reimburse Landlord upon demand for any expenses incurred by Landlord in
connection with any Alterations made by Tenant, including reasonable fees charged by Landlord’s
contractors or consultants to review plans and specifications prepared by Tenant and to update the
existing as-built plans and specifications of the Building to reflect the Alterations. Before
commencement of any Alterations Tenant shall (i) obtain all applicable permits, authorizations and
governmental approvals and deliver copies of the same to Landlord, and (ii) give Landlord at least
ten (10) days prior written notice and shall cooperate with Landlord in posting and maintaining
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notices of non-responsibility in connection with the Alterations. Within thirty (30) days following
the completion of any Alterations Tenant shall deliver to Landlord “as built” plans showing the
completed Alterations. The “as built” plans shall be “hard copy” on paper and in digital form (if
done on CAD), and show the Alterations in reasonable detail, including (a) the location of walls,
partitions and doors, including fire exits and ADA paths of travel, (b) electrical, plumbing and
life safety fixtures, and (c) a reflected ceiling plan showing the location of heating, ventilating
and air conditioning registers, lighting and life safety systems.
6.3
In connection with all Tenant Improvements and Alterations, Landlord shall be
entitled to a construction coordination fee equal to [______] percent (___%) of the first one
hundred thousand dollars ($100,000) of construction costs, [______] percent (___%) of the next
four hundred thousand dollars ($400,000) of construction costs, [______] percent (___%) of the
next five hundred thousand dollars ($500,000) of construction costs, and [______] percent (___%)
of any additional construction costs.
6.4
Tenant shall keep the Premises and the Property free and clear of all liens arising out
of any work performed, materials furnished or obligations incurred by Tenant. If any such lien
attaches to the Premises or the Property, and Tenant does not cause the same to be released by
payment, bonding or otherwise within ten (10) days after the attachment thereof, Landlord shall
have the right but not the obligation to cause the same to be released, and any sums expended by
Landlord (plus Landlord’s administrative costs) in connection therewith shall be payable by Tenant
on demand with interest thereon from the date of expenditure by Landlord at the Interest Rate (as
defined in Section 16.2 - Interest).
6.5
Subject to the provisions of Section 5 - Use and Compliance with Laws and the
other provisions of this Section 6, Tenant may install and maintain furnishings, equipment,
movable partitions, business equipment and other trade fixtures (“Trade Fixtures”) in the
Premises, provided that the Trade Fixtures do not become an integral part of the Premises or the
Building. Tenant shall promptly repair any damage to the Premises or the Building caused by any
installation or removal of such Trade Fixtures.
7.

MAINTENANCE AND REPAIRS.

7.1
By taking possession of the Premises Tenant agrees that the Premises are then in a
good and tenantable condition. Tenant at Tenant’s expense but under the direction of Landlord,
shall repair and maintain the Premises, including the interior walls, floor coverings, ceiling (ceiling
tiles and grid), Tenant Improvements, Alterations, fire extinguishers, the portion of Building
Systems exclusively serving the Premises (e.g., electrical outlets and fixtures, dedicated HVAC
equipment, distribution systems and registers) and any appliances (including dishwashers, hot water
heaters and garbage disposers) in the Premises, in a first class condition, and keep the Premises in a
clean, safe and orderly condition.
7.2
Landlord shall maintain or cause to be maintained in reasonably good order,
condition and repair, the structural portions of the roof, foundations, floors and exterior walls of the
Building (collectively, the “Structural Elements”), the portion of the Building Systems not
covered by Tenant’s obligations in Section 7.1, and the public and common areas of the Building,
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such as elevators, stairs, corridors and restrooms; provided, however, that Tenant shall pay the cost
of repairs for any damage occasioned by Tenant’s use of the Premises or the Building or any act or
omission of Tenant or Tenant’s Representatives or Visitors, to the extent not covered by the
proceeds of Landlord’s property insurance. Landlord shall be under no obligation to inspect the
Premises. The cost of structural repairs to, and replacements of, Structural Elements shall not be
included in Operating Costs. The cost to repair any non-structural component (“Non-Structural
Component”) may be included in Operating Costs, and the cost to replace any Non-Structural
Component shall be amortized over the useful life of such replacement as determined by Landlord,
which amortization shall be included in Operating Costs, together with interest thereon at the rate
Landlord would incur to borrow funds for such cost. Tenant shall promptly report in writing to
Landlord any defective condition known to Tenant which Landlord is required to repair. As a
material part of the consideration for this Lease, Tenant hereby waives any benefits of any
applicable existing or future Law, including the provisions of California Civil Code Sections
1932(1), 1941 and 1942, that allows a tenant to make repairs at its landlord’s expense.
7.3
Landlord hereby reserves the right, at any time and from time to time, without
liability to Tenant, and without constituting an eviction, constructive or otherwise, or entitling
Tenant to any abatement of rent or to terminate this Lease or otherwise releasing Tenant from any
of Tenant’s obligations under this Lease:
(a)
To make alterations, additions, repairs, improvements to or in or to decrease
the size of area of, all or any part of the Building, the fixtures and equipment therein, and the
Building Systems;
(b)

To change the Building’s name or street address;

(c)

To install and maintain any and all signs on the exterior and interior of the

Building;
(d)
To reduce, increase, enclose or otherwise change at any time and from time
to time the size, number, location, lay-out and nature of the common areas and other tenancies and
premises in the Property and to create additional rentable areas through use or enclosure of common
areas; and
(e)
If any governmental authority promulgates or revises any Law or imposes
mandatory or voluntary controls or guidelines on Landlord or the Property relating to the use or
conservation of energy or utilities or the reduction of automobile or other emissions or reduction or
management of traffic or parking on the Property (collectively “Controls”), to comply with such
Controls, whether mandatory or voluntary, or make any alterations to the Property related thereto.
8.
TENANT’S TAXES. “Tenant’s Taxes” shall mean (a) all taxes, assessments, license fees
and other governmental charges or impositions levied or assessed against or with respect to
Tenant’s personal property or Trade Fixtures in the Premises, whether any such imposition is levied
directly against Tenant or levied against Landlord or the Property, (b) all rental, excise, sales or
transaction privilege taxes arising out of this Lease (excluding, however, state and federal personal
or corporate income taxes measured by the income of Landlord from all sources) imposed by any
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taxing authority upon Landlord or upon Landlord’s receipt of any rent payable by Tenant pursuant
to the terms of this Lease (“Rental Tax”), and (c) any increase in Taxes attributable to inclusion of
a value placed on Tenant’s personal property, Trade Fixtures or Alterations. Tenant shall pay any
Rental Tax to Landlord in addition to and at the same time as Base Rent is payable under this
Lease, and shall pay all other Tenant’s Taxes before delinquency (and, at Landlord’s request, shall
furnish Landlord satisfactory evidence thereof). If Landlord pays Tenant’s Taxes or any portion
thereof, Tenant shall reimburse Landlord upon demand for the amount of such payment, together
with interest at the Interest Rate from the date of Landlord’s payment to the date of Tenant’s
reimbursement.
9.

UTILITIES AND SERVICES.

9.1
Description of Services. The Business Hours are specified in the Basic Lease
Information (“Business Hours”). The business days are weekdays except public holidays
(“Business Days”). During the Term Landlord shall furnish to the Premises for ordinary office use
and occupancy: reasonable amounts of heat, ventilation and air-conditioning during Business
Hours except public holidays; janitorial services on Business Days; and reasonable amounts of
electricity for building standard lighting and use of office equipment requiring only 120 volt
standard outlet power. Landlord shall also provide the Building with normal fluorescent tube
replacement for building standard fixtures, washing of perimeter windows, elevator service, and
common area toilet room cleaning and supplies.
9.2

Payment for Additional Utilities and Services.

(a)
Upon request by Tenant in accordance with the procedures established by
Landlord from time to time for furnishing heating, ventilation and air conditioning service at times
other than Business Hours on Business Days, Landlord shall furnish such service to Tenant and
Tenant shall pay for such services on an hourly basis at the then prevailing rate established for the
Building by Landlord.
(b)
If the temperature otherwise maintained in any portion of the Premises by
the HVAC systems of the Building is affected as a result of (i) any lights, machines or equipment
used by Tenant in the Premises, or (ii) the occupancy of the Premises by more than one person per
200 square feet of rentable area, then Landlord shall have the right to install any machinery or
equipment reasonably necessary to restore the temperature, including modifications to the standard
air-conditioning equipment. The cost of any such equipment and modifications, including the cost
of installation and any additional cost of operation and maintenance of the same, shall be paid by
Tenant to Landlord upon demand.
(c)
If Tenant’s usage of electricity, water or any other utility service exceeds the
use of such utility Landlord determines to be typical, normal and customary for the Building,
Landlord may determine the amount of such excess use by any reasonable means (including the
installation at Landlord’s request but at Tenant’s expense of a separate meter or other measuring
device) and charge Tenant for the cost of such excess usage. Examples of excess electrical usage
include, but are not limited to, material consumption of electricity outside Building Hours, or
consumption of extraordinary amounts of electricity at any time, such as for the operation of a
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server, for dedicated HVAC equipment for the Premises, or for other equipment requiring power in
excess of standard 120 volt outlet power. In addition, Landlord may impose a reasonable charge for
the use of any additional or unusual janitorial services required by Tenant because of any unusual
Tenant Improvements or Alterations, the carelessness of Tenant or the nature of Tenant’s business
(including hours of operation).
9.3
Interruption of Services. In the event of an interruption in or failure or inability to
provide any services or utilities to the Premises or Building for any reason (a “Service Failure”),
such Service Failure shall not, regardless of its duration, impose upon Landlord any liability
whatsoever, constitute an eviction of Tenant, constructive or otherwise, entitle Tenant to an
abatement of rent or to terminate this Lease or otherwise release Tenant from any of Tenant’s
obligations under this Lease. Tenant hereby waives any benefits of any applicable existing or future
Law, including the provisions of California Civil Code Section 1932(1), permitting the termination
of this Lease due to such interruption, failure or inability.
9.4
Sole Electrical Representative. Landlord shall maintain exclusive control over and
be the sole representative with respect to reception, utilization and distribution of electric power,
regardless of point or means of origin, use or generation. Tenant shall not have the right to contract
directly with any provider of electrical power or services.
9.5
Telecommunications. Tenant shall have the right to contract directly with
telecommunications and media service providers (each a “Telecommunication Provider”) of
Tenant’s choice, subject to the provisions of this Section 9.5 and other provisions of this Lease.
Upon request from Tenant Landlord agrees to deliver to Tenant a list of Telecommunication
Providers then serving the Property. If Tenant desires to (a) obtain service from or enter into a
contract with any Telecommunication Provider which at the time of Tenant’s request does not serve
the Property, or (b) obtain services which will require installation of new equipment by a
Telecommunication Provider then serving the Property, then prior to providing service, any such
Telecommunication Provider must enter into a written agreement with Landlord, acceptable to
Landlord in Landlord’s sole discretion, setting forth the terms and conditions of the access to be
granted to any such Telecommunication Provider. Landlord shall not be obligated to incur any
expense, liability or costs in connection with any Telecommunication Provider proposed by Tenant.
All installations made by Telecommunication Providers shall be subject to Landlord’s prior written
approval and shall be made in accordance with the provisions of Section 6 of this Lease.
9.6
Direct Billing. If Tenant is billed directly by a public utility with respect to Tenant’s
electrical usage at the Premises, then, upon request, Tenant shall provide monthly electrical utility
usage for the Premises to Landlord for the period of time requested by Landlord (in electronic or
paper format) or, at Landlord’s option, provide any written authorization or other documentation
required for Landlord to request information regarding Tenant's electricity usage with respect to the
Premises directly from the applicable utility company.
10.

EXCULPATION AND INDEMNIFICATION.

10.1 Landlord’s Indemnification of Tenant. Landlord shall indemnify, protect, defend
and hold Tenant harmless from and against any claims, actions, liabilities, damages, costs or
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expenses, including reasonable consultants’, expert witnesses’ and attorneys’ fees and costs
incurred in defending against the same (“Claims”) asserted by any third party against Tenant for
loss, injury or damage, to the extent such loss, injury or damage is caused by the willful misconduct
or gross negligent acts or omissions of Landlord or its authorized representatives.
10.2 Tenant’s Indemnification of Landlord. Tenant shall indemnify, protect, defend and
hold the Landlord Parties harmless from and against Claims arising from (a) the acts or omissions
of Tenant or Tenant’s Representatives or Visitors in or about the Property, or (b) any construction
or other work or maintenance undertaken by Tenant on the Premises or elsewhere in the Property
(including any design defects), or (c) any breach or default under this Lease by Tenant, or (d) any
loss, injury or damage, howsoever and by whomsoever caused, to any person or property, arising
out of or relating to Tenant’s occupancy or operation and occurring in or about the Premises or
elsewhere in the Property, excepting only Claims described in this clause (d) to the extent they are
caused by the willful misconduct or gross negligent acts or omissions of Landlord or its authorized
representatives.
10.3 Damage to Tenant and Tenant’s Property. The Landlord Parties shall not be liable
to Tenant for any loss, injury or other damage to Tenant or to Tenant’s property in or about the
Premises or the Property from any cause (including defects in the Property or in any equipment in
the Property; fire, explosion or other casualty; bursting, rupture, leakage or overflow of any
plumbing or other pipes or lines, sprinklers, tanks, drains, drinking fountains or washstands in,
above, or about the Premises or the Property; or acts of other tenants in the Property). Tenant
hereby waives all claims against Landlord Parties for any such loss, injury or damage and the cost
and expense of defending against claims relating thereto, including any loss, injury or damage
caused by Landlord’s negligence (active or passive) or willful misconduct. Notwithstanding any
other provision of this Lease to the contrary, in no event shall Landlord be liable to Tenant for any
punitive or consequential damages or damages for loss of business by Tenant.
10.4 Survival. The obligations of the parties under this Section 10 shall survive the
expiration or termination of this Lease.
11.

INSURANCE.
11.1

Tenant’s Insurance.

(a)
Liability Insurance. Tenant shall at all times following complete execution
of this Lease maintain in full force, commercial general liability insurance providing coverage on an
occurrence form basis with limits of not less than Three Million Dollars ($3,000,000.00) each
occurrence for bodily injury and property damage combined, Three Million Dollars ($3,000,000.00)
annual general aggregate, and Two Million Dollars ($2,000,000.00) products and completed
operations annual aggregate. Tenant’s liability insurance policy or policies shall: (i) include
premises and operations liability coverage, products and completed operations liability coverage,
broad form property damage coverage including completed operations, blanket contractual liability
coverage including, to the maximum extent possible, coverage for the indemnification obligations
of Tenant under this Lease, and personal and advertising injury coverage; (ii) provide that the
insurance company has the duty to defend all named and additional insureds under the policy; (iii)
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provide that defense costs are paid in addition to and do not deplete any of the policy limits; (iv)
cover liabilities arising out of or incurred in connection with Tenant’s use or occupancy of the
Premises or the Property; (v) extend coverage to cover liability for the actions of Tenant’s
Representatives and Visitors; and (vi) either designate separate limits for the Property acceptable to
Landlord, or provide that the entire insured limits are available for occurrences relating to the
Property. Each policy of liability insurance required by this Section shall: (i) contain a separation
of insureds clause or otherwise provide cross-liability coverage; (ii) provide that any waiver of
subrogation rights or release prior to a loss does not void coverage; (iii) provide that it is primary
insurance; (iv) name as additional insureds the Landlord Parties, the Property Manager identified in
the Basic Lease Information (the “Property Manager”), all Mortgagees (as defined in Section 20.2
of this Lease) and such other parties in interest as Landlord may reasonably designate to Tenant in
writing; and (v) provide that any failure to comply with the reporting provisions under the policies
shall not affect coverage provided such additional insureds. Such additional insureds shall be
provided at least the same extent of coverage as is provided to Tenant under such policies. All
endorsements effecting such additional insured status shall be at least as broad as additional insured
endorsement form number CG 20 11 01 96 promulgated by the Insurance Services Office.
(b)
Property Insurance. Tenant shall at all times (including any construction or
installation periods, whether or not included in the Term) maintain in effect with respect to any
Alterations and Tenant’s Trade Fixtures and personal property, commercial property insurance
providing coverage, on an “all risk” or “special form” basis, in an amount equal to at least 90% of
the full replacement cost of the covered property. Tenant may carry such insurance under a blanket
policy, provided that such policy provides coverage equivalent to a separate policy. During the
Term, the proceeds from any such policies of insurance shall be used for the repair or replacement
of the Alterations, Trade Fixtures and personal property so insured. The Landlord Parties shall be
provided coverage under such insurance to the extent of their insurable interest and, if requested by
Landlord, both Landlord and Tenant shall sign all documents reasonably necessary or proper in
connection with the settlement of any claim or loss under such insurance. Landlord will have no
obligation to carry insurance on any Alterations or on Tenant’s Trade Fixtures or personal property.
(c)
Requirements For All Policies. Each policy of insurance required under this
Section 11.1 shall: (i) be in a form, and written by an insurer, reasonably acceptable to Landlord,
(ii) be maintained at Tenant’s sole cost and expense, and (iii) require at least thirty (30) days’
written notice to Landlord prior to any cancellation, nonrenewal or modification of insurance
coverage. Insurance companies issuing such policies shall have rating classifications of “A” or
better and financial size category ratings of “VIII” or better according to the latest edition of the
A.M. Best Key Rating Guide. All insurance companies issuing such policies shall be admitted
carriers licensed to do business in the state where the Property is located. Any deductible amount
under such insurance shall not exceed $5,000. Tenant shall provide to Landlord, upon request,
evidence that the insurance required to be carried by Tenant pursuant to this Section, including any
endorsement effecting the additional insured status, is in full force and effect and that premiums
therefor have been paid.
(d)
Updating Coverage. Tenant shall increase the amounts of insurance as
required by any Mortgagee, and, not more frequently than once every three (3) years, as
recommended by Landlord’s insurance broker, if, in the opinion of either of them, the amount of
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insurance then required under this Lease is not adequate. Any limits set forth in this Lease on the
amount or type of coverage required by Tenant’s insurance shall not limit the liability of Tenant
under this Lease.
(e)
Certificates of Insurance. Prior to any entry into or occupancy of the
Premises by Tenant, and not less than thirty (30) days prior to expiration of any policy thereafter,
Tenant shall furnish to Landlord a certificate of insurance reflecting that the insurance required by
this Section is in force, accompanied by an endorsement showing the required additional insureds
satisfactory to Landlord in substance and form. Notwithstanding the requirements of this
paragraph, Tenant shall at Landlord’s request provide to Landlord a certified copy of each insurance
policy required to be in force at any time pursuant to the requirements of this Lease or its Exhibits.
11.2 Landlord’s Insurance. During the Term, to the extent such coverages are available
at a commercially reasonable cost, Landlord shall maintain in effect insurance on the Building with
responsible insurers, on an “all risk” or “special form” basis, insuring the Building and the Tenant
Improvements in an amount equal to at least 90% of the replacement cost thereof, excluding land,
foundations, footings and underground installations. Landlord may, but shall not be obligated to,
carry insurance against additional perils and/or in greater amounts.
11.3 Mutual Waiver of Right of Recovery & Waiver of Subrogation. Landlord and
Tenant each hereby waive any right of recovery against each other and their respective partners,
managers, members, shareholders, officers, directors and authorized representatives for any loss or
damage that is covered by any policy of property insurance maintained by either party (or required
by this Lease to be maintained) with respect to the Premises or the Property or any operation
therein, regardless of cause, including negligence (active or passive) of the party benefiting from the
waiver. If any such policy of insurance relating to this Lease or to the Premises or the Property does
not permit the foregoing waiver or if the coverage under any such policy would be invalidated as a
result of such waiver, the party maintaining such policy shall obtain from the insurer under such
policy a waiver of all right of recovery by way of subrogation against either party in connection
with any claim, loss or damage covered by such policy.
12.

DAMAGE OR DESTRUCTION.
12.1

Landlord’s Duty to Repair.

(a)
If all or a substantial part of the Premises are rendered untenantable or
inaccessible by damage to all or any part of the Property from fire or other casualty during the
Term, then, unless either party is entitled to and elects to terminate this Lease pursuant to Sections
12.2 - Landlord’s Right to Terminate and 12.3 - Tenant’s Right to Terminate, Landlord shall, at its
expense, use reasonable efforts to repair and restore the Premises and/or the Property, as the case
may be, to substantially their former condition to the extent permitted by then applicable Laws;
provided, however, that in no event shall Landlord have any obligation for repair or restoration
beyond the extent of insurance proceeds received by Landlord for such repair or restoration, or for
any of Tenant’s personal property, Trade Fixtures or Alterations.
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(b)
If Landlord is required or elects to repair damage to the Premises and/or the
Property, this Lease shall continue in effect, but Tenant’s Base Rent and Additional Rent shall be
abated with regard to any portion of the Premises that Tenant is prevented from using by reason of
such damage or its repair from the date of the casualty until substantial completion of Landlord’s
repair of the affected portion of the Premises as required under this Lease. In no event shall
Landlord be liable to Tenant by reason of any injury to or interference with Tenant’s business or
property arising from fire or other casualty or by reason of any repairs to any part of the Property
necessitated by such casualty.
12.2 Landlord’s Right to Terminate. Landlord may elect to terminate this Lease
following damage by fire or other casualty under the following circumstances:
(a)
If, in the reasonable judgment of Landlord, the Premises and the Property
cannot be substantially repaired and restored under applicable Laws within one (1) year from the
date of the casualty;
(b)
If, in the reasonable judgment of Landlord, adequate proceeds are not, for
any reason, made available to Landlord from Landlord’s insurance policies (and/or from Landlord’s
funds made available for such purpose, at Landlord’s sole option) to make the required repairs;
(c)
If the Building is damaged or destroyed to the extent that, in the reasonable
judgment of Landlord, the cost to repair and restore the Building would exceed fifteen percent
(15%) of the full replacement cost of the Building, whether or not the Premises are at all damaged
or destroyed; or
(d)
If the fire or other casualty occurs during the last year of the Term or if upon
completion of repair and restoration there would be less than one (1) year remaining in the Term.
If any of the circumstances described in subparagraphs (a), (b), (c) or (d) of this Section 12.2 occur
or arise, Landlord shall give Tenant notice within one hundred and twenty (120) days after the date
of the casualty, specifying whether Landlord elects to terminate this Lease as provided above and, if
not, Landlord’s estimate of the time required to complete Landlord’s repair obligations under this
Lease.
12.3 Tenant’s Right to Terminate. If all or a substantial part of the Premises are rendered
untenantable or inaccessible by damage to all or any part of the Property from fire or other casualty,
and Landlord does not elect to terminate as provided above, then Tenant may elect to terminate this
Lease if Landlord’s estimate of the time required to complete Landlord’s repair obligations under
this Lease is greater than one (1) year, in which event Tenant may elect to terminate this Lease by
giving Landlord notice of such election to terminate within thirty (30) days after Landlord’s notice
to Tenant pursuant to Section 12.2 - Landlord’s Right to Terminate.
12.4 Waiver. Landlord and Tenant each hereby waive the provisions of California Civil
Code Sections 1932(2), 1933(4) and any other applicable existing or future Law permitting the
termination of a lease agreement in the event of damage or destruction under any circumstances
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other than as provided in Sections 12.2 - Landlord’s Right to Terminate and 12.3 - Tenant’s Right
to Terminate.
13.

CONDEMNATION.
13.1

Definitions.

(a)
“Award” shall mean all compensation, sums, or anything of value awarded,
paid or received on a total or partial Condemnation.
(b)
“Condemnation” shall mean (i) a permanent taking (or a temporary taking
for a period extending beyond the end of the Term) pursuant to the exercise of the power of
condemnation or eminent domain by any public or quasi-public authority, private corporation or
individual having such power (“Condemnor”), whether by legal proceedings or otherwise, or (ii) a
voluntary sale or transfer by Landlord to any such authority, either under threat of condemnation or
while legal proceedings for condemnation are pending.
(c)
“Date of Condemnation” shall mean the earlier of the date that title to the
property taken is vested in the Condemnor or the date the Condemnor has the right to possession of
the property being condemned.
13.2

Effect on Lease.

(a)
If the Premises are totally taken by Condemnation, this Lease shall terminate
as of the Date of Condemnation. If a portion but not all of the Premises is taken by Condemnation,
this Lease shall remain in effect; provided, however, that if the portion of the Premises remaining
after the Condemnation will be unsuitable for Tenant’s continued use, then upon notice to Landlord
within thirty (30) days after Landlord notifies Tenant of the Condemnation, Tenant may terminate
this Lease effective as of the Date of Condemnation.
(b)
If fifteen percent (15%) or more of the Property or of the parcel(s) of land on
which the Building is situated or of the floor area in the Building is taken by Condemnation, or if as
a result of any Condemnation the Building is no longer reasonably suitable for use as an office
building, whether or not any portion of the Premises is taken, Landlord may elect to terminate this
Lease, effective as of the Date of Condemnation, by notice to Tenant within thirty (30) days after
the Date of Condemnation.
(c)
If all or a portion of the Premises is temporarily taken by a Condemnor for a
period not extending beyond the end of the Term, this Lease shall remain in full force and effect.
13.3 Restoration. If this Lease is not terminated as provided in Section 13.2 - Effect on
Lease, Landlord, at its expense, shall diligently proceed to repair and restore the Premises to
substantially its former condition (to the extent permitted by then applicable Laws) and/or repair
and restore the Building to an architecturally complete office building; provided, however, that
Landlord’s obligations to so repair and restore shall be limited to the amount of any Award received
by Landlord and not required to be paid to any Mortgagee (as defined in Section 20.2 below). In no
event shall Landlord have any obligation to repair or replace any improvements in the Premises
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beyond the amount of any Award received by Landlord for such repair or to repair or replace any of
Tenant’s personal property, Trade Fixtures, or Alterations.
13.4 Abatement and Reduction of Rent. If any portion of the Premises is taken in a
Condemnation or is rendered permanently untenantable by repairs necessitated by the
Condemnation, and this Lease is not terminated, the Base Rent and Additional Rent payable under
this Lease shall be proportionally reduced as of the Date of Condemnation based upon the
percentage of rentable square feet in the Premises so taken or rendered permanently untenantable.
In addition, if this Lease remains in effect following a Condemnation and Landlord proceeds to
repair and restore the Premises, the Base Rent and Additional Rent payable under this Lease shall
be abated during the period of such repair or restoration to the extent such repairs prevent Tenant’s
use of the Premises.
13.5 Awards. Any Award made shall be paid to Landlord, and Tenant hereby assigns to
Landlord, and waives all interest in or claim to, any such Award, including any claim for the value
of the unexpired Term; provided, however, that Tenant shall be entitled to receive, or to prosecute a
separate claim for, an Award for a temporary taking of the Premises or a portion thereof by a
Condemnor where this Lease is not terminated (to the extent such Award relates to the unexpired
Term), or an Award or portion thereof separately designated for relocation expenses or the
interruption of or damage to Tenant’s business or as compensation for Tenant’s personal property,
Trade Fixtures or Alterations, provided that in no event will any Award to Tenant reduce any
Award to which Landlord would otherwise be entitled.
13.6 Waiver. Landlord and Tenant each hereby waive the provisions of California Code
of Civil Procedure Section 1265.130 and any other applicable existing or future Law allowing
either party to petition for a termination of this Lease upon a partial taking of the Premises and/or
the Property.
14.

ASSIGNMENT AND SUBLETTING.

14.1 Landlord’s Consent Required. Tenant shall not assign this Lease or any interest
therein, or sublet or license or permit the use or occupancy of the Premises or any part thereof by or
for the benefit of anyone other than Tenant, or in any other manner transfer all or any part of
Tenant’s interest under this Lease (each and all a “Transfer”), without the prior written consent of
Landlord, which consent (subject to the other provisions of this Section 14) shall not be
unreasonably withheld. If Tenant is a business entity, any direct or indirect transfer of fifty percent
(50%) or more of the ownership interest of the entity (whether in a single transaction or in the
aggregate through more than one transaction), including a merger or consolidation, shall be deemed
a Transfer. Notwithstanding any provision in this Lease to the contrary, Tenant shall not mortgage,
pledge, hypothecate or otherwise encumber this Lease or all or any part of Tenant’s interest under
this Lease. Any assignee, subtenant, user or other transferee under any proposed Transfer is herein
called a “Proposed Transferee”. Any assignee, subtenant, user or other transferee is herein called
a “Transferee”.
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14.2

Reasonable Consent.

(a)
At least sixty (60) days prior to any proposed Transfer, Tenant shall submit
in writing to Landlord (i) the name and legal composition of the Proposed Transferee, (ii) the nature
of the business proposed to be carried on in the Premises; (iii) a current balance sheet, and income
and cash flow statements for the last two years and such other reasonable financial and other
information concerning the Proposed Transferee as Landlord may request; and (iv) a copy of the
proposed assignment, sublease or other agreement governing the proposed Transfer in final form.
Within fifteen (15) Business Days after Landlord receives all such information it shall notify Tenant
whether it approves or disapproves such Transfer or if it elects to proceed under Section 14.7 Landlord’s Right to Space.
(b)
Tenant acknowledges and agrees that, among other circumstances for which
Landlord could reasonably withhold consent to a proposed Transfer, it shall be reasonable for
Landlord to withhold consent where (i) the Proposed Transferee does not intend itself to occupy the
entire portion of the Premises assigned or sublet, (ii) Landlord reasonably disapproves of the
Proposed Transferee’s business operating ability or history, reputation or creditworthiness or the
character of the business to be conducted by the Proposed Transferee at the Premises, (iii) the
Proposed Transferee is a governmental agency or unit or an existing tenant or an affiliate of an
existing tenant in the Building, (iv) the proposed Transfer would violate any “exclusive” rights of
any tenants in the Building, (v) Landlord or Landlord’s agent has shown space in the Building to
the Proposed Transferee or responded to any inquiries from the Proposed Transferee or the
Proposed Transferee’s agent concerning availability of space in the Building, at any time within the
preceding nine months, (vi) a proposed Transfer would violate any Encumbrance, (vii) any
Mortgagee objects to the proposed Transfer, or (viii) the proposed agreement governing the
Transfer purports to expand the Tenant’s rights under the Lease, or modify or constrain any of
Landlord’s rights under the Lease, or (ix) Landlord otherwise determines that the proposed Transfer
would have the effect of decreasing the value of the Building or increasing the expenses associated
with operating, maintaining and repairing the Property. In no event may Tenant publicly offer or
advertise all or any portion of the Premises for assignment or sublease at a rental less than that then
sought by Landlord for a direct lease (non-sublease) of comparable space in the Building.
14.3 Excess Consideration. If Landlord consents to a Transfer, Tenant shall pay to
Landlord, as Additional Rent, within ten (10) days after receipt by Tenant, fifty percent (50%) of all
“Transfer Consideration”, which shall mean any consideration paid or payable by the Transferee
for the Transfer. In the case of a sublease, Transfer Consideration includes any “key money” or
other non-rent consideration payable in connection with the sublease, plus the excess of the rent
payable by the subtenant over the amount of Base Rent and Additional Rent payable hereunder
applicable to the subleased space, less the direct, out-of-pocket expenses and costs for necessary
Alterations, reasonable attorneys’ fees and brokerage commission costs paid by Tenant to procure
the subtenant. Any such costs for Alterations, reasonable attorneys’ fees and brokerage
commissions shall be amortized on a straight basis over the term of the sublease. In the case of an
assignment (including any Transfer resulting from a change in ownership, merger or consolidation),
Transfer Consideration includes the value of the Lease (whether or not expressly allocated or
otherwise provided for in such transaction) and any other consideration paid or payable by the
Transferee for the assignment of the Lease.
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14.4 No Release Of Tenant. No consent by Landlord to any Transfer shall relieve Tenant
of any obligation to be performed by Tenant under this Lease, whether occurring before or after
such consent, assignment, subletting or other Transfer. Each Transferee shall be jointly and
severally liable with Tenant (and Tenant shall be jointly and severally liable with each Transferee)
for the payment of rent (or, in the case of a sublease, rent in the amount set forth in the sublease)
and for the performance of all other terms and provisions of this Lease. The consent by Landlord to
any Transfer shall not relieve Tenant or any such Transferee from the obligation to obtain
Landlord’s express prior written consent to any subsequent Transfer by Tenant or any Transferee.
The acceptance of rent by Landlord from any other person (whether or not such person is an
occupant of the Premises) shall not be deemed to be a waiver by Landlord of any provision of this
Lease or to be a consent to any Transfer.
14.5 Expenses and Attorneys’ Fees. Tenant shall pay to Landlord on demand all costs
and expenses (including reasonable attorneys’ fees) incurred by Landlord in connection with
reviewing or consenting to any proposed Transfer (including any request for consent to, or any
waiver of Landlord’s rights in connection with, any security interest in any of Tenant’s property at
the Premises).
14.6 Effectiveness of Transfer. Prior to the date on which any Transfer (whether or not
requiring Landlord’s consent) becomes effective, Tenant shall deliver to Landlord a counterpart of
the fully executed Transfer document and Landlord’s standard form of Consent to Assignment or
Consent to Sublease executed by Tenant and the Transferee in which each of Tenant and the
Transferee confirms its obligations pursuant to this Lease. Failure or refusal of a Transferee to
execute any such instrument shall not release or discharge the Transferee from liability as provided
herein. The voluntary, involuntary or other surrender of this Lease by Tenant, or a mutual
cancellation by Landlord and Tenant, shall not work a merger, and any such surrender or
cancellation shall, at the option of Landlord, either terminate all or any existing subleases or operate
as an assignment to Landlord of any or all of such subleases.
14.7 Landlord’s Right to Space. Notwithstanding any of the above provisions of this
Section to the contrary, if Tenant notifies Landlord that it desires to enter into a Transfer, Landlord,
in lieu of consenting to such Transfer, may elect (a) in the case of an assignment or a sublease of the
entire Premises, to terminate this Lease, or (b) in the case of a sublease of less than the entire
Premises, to terminate this Lease as it relates to the space proposed to be subleased by Tenant. In
such event, this Lease will terminate (or the space proposed to be subleased will be removed from
the Premises subject to this Lease and the Base Rent and Tenant’s Share under this Lease shall be
proportionately reduced) on the earlier of (x) sixty (60) days after the date of Landlord’s notice to
Tenant making the election set forth in this Section 14.7, or (y) the date the Transfer was proposed
to be effective, if such date is specified in Tenant’s notice to Landlord regarding the proposed
Transfer, and Landlord may lease such space to any party, including the prospective Transferee
identified by Tenant.
14.8 Assignment of Sublease Rents. Tenant hereby absolutely and irrevocably assigns to
Landlord any and all rights to receive rent and other consideration from any sublease and agrees
that Landlord, as assignee or as attorney-in-fact for Tenant for purposes hereof, or a receiver for
Tenant appointed on Landlord’s application may (but shall not be obligated to) collect such rents
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and other consideration and apply the same toward Tenant’s obligations to Landlord under this
Lease; provided, however, that Landlord grants to Tenant at all times prior to occurrence of any
breach or default by Tenant a revocable license to collect such rents (which license shall
automatically and without notice be and be deemed to have been revoked and terminated
immediately upon any Event of Default).
15.

DEFAULT AND REMEDIES.

15.1 Events of Default. The occurrence of any of the following shall constitute an
“Event of Default” by Tenant:
(a)
Tenant fails to make any payment of Rent when due, or any amount required
to replenish the Security Deposit as provided in Section 4 above, if payment in full is not received
by Landlord within three (3) days after written notice that it is due. If Landlord accepts any past
due Rent, such acceptance shall not be a waiver of any other prior breach by Tenant under this
Lease, other than the failure of Tenant to pay the particular past due Rent which Landlord has
accepted.
(b)

Tenant abandons the Premises.

(c)
Tenant fails timely to deliver any subordination document, estoppel
certificate or financial statement requested by Landlord within the applicable time period specified
in Sections 20 - Encumbrances - and 21 - Estoppel Certificates and Financial Statements - below.
(d)
Tenant violates the restrictions on Transfer set forth in Section 14 Assignment and Subletting.
(e)
Tenant ceases doing business as a going concern; makes an assignment for
the benefit of creditors; is adjudicated an insolvent, files a petition (or files an answer admitting the
material allegations of a petition) seeking relief under any state or federal bankruptcy or other
statute, law or regulation affecting creditors’ rights; all or substantially all of Tenant’s assets are
subject to judicial seizure or attachment and are not released within 30 days, or Tenant consents to
or acquiesces in the appointment of a trustee, receiver or liquidator for Tenant or for all or any
substantial part of Tenant’s assets.
(f)
Tenant fails, within ninety (90) days after the commencement of any
proceedings against Tenant seeking relief under any state or federal bankruptcy or other statute, law
or regulation affecting creditors’ rights, to have such proceedings dismissed, or Tenant fails, within
ninety (90) days after an appointment, without Tenant’s consent or acquiescence, of any trustee,
receiver or liquidator for Tenant or for all or any substantial part of Tenant’s assets, to have such
appointment vacated.
(g)
Tenant fails to perform or comply with any provision of this Lease other
than those described in (a) through (f) above, and does not fully cure such failure within fifteen (15)
days after notice to Tenant or, if such failure cannot be cured within such fifteen (15)-day period,
Tenant fails within such fifteen (15)-day period to commence, and thereafter diligently proceed
with, all actions necessary to cure such failure as soon as reasonably possible but in all events
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within ninety (90) days of such notice; provided, however, that if Landlord in Landlord’s reasonable
judgment determines that such failure cannot or will not be cured by Tenant within such ninety (90)
days, then such failure shall constitute an Event of Default immediately upon such notice to Tenant.
15.2 Remedies. Upon the occurrence of an Event of Default, Landlord shall have the
following remedies, which shall not be exclusive but shall be cumulative and shall be in addition to
any other remedies now or hereafter allowed by law:
(a)
Landlord may terminate Tenant’s right to possession of the Premises at any
time by written notice to Tenant. Tenant expressly acknowledges that in the absence of such
written notice from Landlord, no other act of Landlord, including re-entry into the Premises, efforts
to relet the Premises, reletting of the Premises for Tenant’s account, storage of Tenant’s personal
property and Trade Fixtures, acceptance of keys to the Premises from Tenant or exercise of any
other rights and remedies under this Section, shall constitute an acceptance of Tenant’s surrender of
the Premises or constitute a termination of this Lease or of Tenant’s right to possession of the
Premises. Upon such termination in writing of Tenant’s right to possession of the Premises, as
herein provided, this Lease shall terminate and Landlord shall be entitled to recover damages from
Tenant as provided in California Civil Code Section 1951.2 and any other applicable existing or
future Law providing for recovery of damages for such breach, including the worth at the time of
award of the amount by which the rent which would be payable by Tenant hereunder for the
remainder of the Term after the date of the award of damages, including Additional Rent as
reasonably estimated by Landlord, exceeds the amount of such rental loss as Tenant proves could
have been reasonably avoided, discounted at the discount rate published by the Federal Reserve
Bank of San Francisco for member banks at the time of the award plus one percent (1%).
(b)
Landlord shall have the remedy described in California Civil Code Section
1951.4 (Landlord may continue this Lease in effect after Tenant’s breach and abandonment and
recover rent as it becomes due, if Tenant has the right to sublet or assign, subject only to reasonable
limitations).
(c)
Landlord may cure the Event of Default at Tenant’s expense. If Landlord
pays any sum or incurs any expense in curing the Event of Default, Tenant shall reimburse
Landlord upon demand for the amount of such payment or expense with interest at the Interest Rate
from the date the sum is paid or the expense is incurred until Landlord is reimbursed by Tenant.
(d)
Landlord may remove all Tenant’s property from the Premises, and such
property may be stored by Landlord in a public warehouse or elsewhere at the sole cost and for the
account of Tenant. If Landlord does not elect to store any or all of Tenant’s property left in the
Premises, Landlord may consider such property to be abandoned by Tenant, and Landlord may
thereupon dispose of such property in any manner deemed appropriate by Landlord. Any proceeds
realized by Landlord on the disposal of any such property shall be applied first to offset all expenses
of storage and sale, then credited against Tenant’s outstanding obligations to Landlord under this
Lease, and any balance remaining after satisfaction of all obligations of Tenant under this Lease
shall be delivered to Tenant.
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16.

LATE CHARGE AND INTEREST.

16.1 Late Charge. If any payment of Rent is not received by Landlord when due, Tenant
shall pay to Landlord on demand as a late charge an additional amount equal to four percent (4%)
of the overdue payment. A late charge shall not be imposed more than once on any particular
installment not paid when due, but imposition of a late charge on any payment not made when due
does not eliminate or supersede late charges imposed on other (prior) payments not made when due
or preclude imposition of a late charge on other installments or payments not made when due.
16.2 Interest. In addition to the late charges referred to above, which are intended to
defray Landlord’s costs resulting from late payments, any payment from Tenant to Landlord not
paid when due shall at Landlord’s option bear interest from the date due until paid to Landlord by
Tenant at the rate of fifteen percent (15%) per annum or the maximum lawful rate that Landlord
may charge to Tenant under applicable laws, whichever is less (the “Interest Rate”). Acceptance
of any late charge and/or interest shall not constitute a waiver of Tenant’s default with respect to the
overdue sum or prevent Landlord from exercising any of its other rights and remedies under this
Lease.
17.
WAIVER. No provisions of this Lease shall be deemed waived by Landlord unless such
waiver is in a writing signed by Landlord. The waiver by Landlord of any breach of any provision
of this Lease shall not be deemed a waiver of such provision or of any subsequent breach of the
same or any other provision of this Lease. No delay or omission in the exercise of any right or
remedy of Landlord upon any default by Tenant shall impair such right or remedy or be construed
as a waiver. Landlord’s acceptance of any payments of rent due under this Lease shall not be
deemed a waiver of any default by Tenant under this Lease (including Tenant’s recurrent failure to
timely pay rent) other than Tenant’s nonpayment of the accepted sums, and no endorsement or
statement on any check or payment or in any letter or document accompanying any check or
payment shall be deemed an accord and satisfaction. Landlord’s consent to or approval of any act
by Tenant requiring Landlord’s consent or approval shall not be deemed to waive or render
unnecessary Landlord’s consent to or approval of any subsequent act by Tenant.
18.
ENTRY, INSPECTION AND CLOSURE. Upon reasonable oral or written notice to
Tenant (and without notice in emergencies), Landlord and its authorized representatives may enter
the Premises at all reasonable times to: (a) determine whether the Premises are in good condition,
(b) determine whether Tenant is complying with its obligations under this Lease, (c) perform any
maintenance or repair of the Premises or the Building that Landlord has the right or obligation to
perform, (d) install or repair improvements for other tenants where access to the Premises is
required for such installation or repair, (e) serve, post or keep posted any notices required or
allowed under the provisions of this Lease, (f) show the Premises to prospective brokers, agents,
buyers, transferees, Mortgagees or tenants, or (g) do any other act or thing necessary for the safety
or preservation of the Premises or the Building. When reasonably necessary Landlord may
temporarily close entrances, doors, corridors, elevators or other facilities in the Building without
liability to Tenant by reason of such closure. Landlord shall use commercially reasonable efforts to
conduct its activities under this Section in a manner that will minimize inconvenience to Tenant
without incurring additional expense to Landlord. In no event shall Tenant be entitled to an
abatement of rent on account of any entry by Landlord, and Landlord shall not be liable in any
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manner for any inconvenience, loss of business or other damage to Tenant or other persons arising
out of Landlord’s entry on the Premises in accordance with this Section. No action by Landlord
pursuant to this paragraph shall constitute an eviction of Tenant, constructive or otherwise, entitle
Tenant to an abatement of rent or to terminate this Lease or otherwise release Tenant from any of
Tenant’s obligations under this Lease.
19.

SURRENDER AND HOLDING OVER.

19.1 Surrender. Upon the expiration or termination of this Lease, Tenant shall surrender
the Premises and all Tenant Improvements and Alterations to Landlord broom-clean and in their
original condition, except for reasonable wear and tear, damage from casualty or condemnation and
any changes resulting from approved Alterations; provided, however, that prior to the expiration or
termination of this Lease Tenant shall, at Landlord’s request, remove all telephone and other
cabling installed in the Building by Tenant and remove from the Premises all Tenant’s personal
property and any Trade Fixtures and all Alterations that Landlord has elected to require Tenant to
remove as provided in Section 6.1 - Tenant Improvements & Alterations, and repair any damage
caused by such removal. If such removal is not completed before the expiration or termination of
the Term, Landlord shall have the right (but no obligation) to remove the same, and Tenant shall
pay Landlord on demand for all costs of removal and storage thereof and for the rental value of the
Premises for the period from the end of the Term through the end of the time reasonably required
for such removal. Landlord shall also have the right to retain or dispose of all or any portion of
such property if Tenant does not pay all such costs and retrieve the property within ten (10) days
after notice from Landlord (in which event title to all such property described in Landlord’s notice
shall be transferred to and vest in Landlord). Tenant waives all Claims against Landlord for any
damage or loss to Tenant resulting from Landlord’s removal, storage, retention, or disposition of
any such property. Upon expiration or termination of this Lease or of Tenant’s possession,
whichever is earliest, Tenant shall surrender all keys to the Premises or any other part of the
Building and shall deliver to Landlord all keys for or make known to Landlord the combination of
locks on all safes, cabinets and vaults that may be located in the Premises. Tenant’s obligations
under this Section shall survive the expiration or termination of this Lease.
19.2 Holding Over. If Tenant (directly or through any Transferee or other successor-ininterest of Tenant) remains in possession of the Premises after the expiration or termination of this
Lease, Tenant’s continued possession shall be on the basis of a tenancy at the sufferance of
Landlord. No act or omission by Landlord, other than its specific written consent, shall constitute
permission for Tenant to continue in possession of the Premises, and if such consent is given or
declared to have been given by a court judgment, Landlord may terminate Tenant’s holdover
tenancy at any time upon seven (7) days written notice. In such event, Tenant shall continue to
comply with or perform all the terms and obligations of Tenant under this Lease, except that the
monthly Base Rent during Tenant’s holding over shall be twice the Base Rent payable in the last
full month prior to the termination hereof. Acceptance by Landlord of rent after such termination
shall not constitute a renewal or extension of this Lease; and nothing contained in this provision
shall be deemed to waive Landlord’s right of re-entry or any other right hereunder or at law. Tenant
shall indemnify, defend and hold Landlord harmless from and against all Claims arising or resulting
directly or indirectly from Tenant’s failure to timely surrender the Premises, including (i) any rent
payable by or any loss, cost, or damages claimed by any prospective tenant of the Premises, and (ii)
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Landlord’s damages as a result of such prospective tenant rescinding or refusing to enter into the
prospective lease of the Premises by reason of such failure to timely surrender the Premises.
20.

ENCUMBRANCES.

20.1 Subordination. This Lease is expressly made subject and subordinate to any
mortgage, deed of trust, ground lease, underlying lease or like encumbrance affecting any part of the
Property or any interest of Landlord therein which is now existing or hereafter executed or recorded
(“Encumbrance”); provided, however, that such subordination shall only be effective, as to future
Encumbrances, if the holder of the Encumbrance agrees in writing that this Lease shall survive the
termination of the Encumbrance by lapse of time, foreclosure or otherwise so long as Tenant is not
in default under this Lease. Provided the conditions of the preceding sentence are satisfied, Tenant
shall execute and deliver to Landlord, within ten (10) days after written request therefor by
Landlord and in a form reasonably requested by Landlord, and the holder of any Encumbrance, any
additional documents evidencing the subordination of this Lease with respect to any such
Encumbrance and the nondisturbance agreement of the holder of any such Encumbrance, which
documents may include customary commercially reasonable terms, such as the agreement of Tenant
to provide such holder notice and opportunity to cure any Landlord default under the Lease
(including the opportunity to take possession of the Property as provided in the Encumbrance). If
the interest of Landlord in the Property is transferred pursuant to or in lieu of proceedings for
enforcement of any Encumbrance (including, without limitation, any judicial foreclosure or
foreclosure by a power of sale in a deed of trust), Tenant shall, at the request of the new owner,
immediately attorn to, and become the tenant of, the new owner, and this Lease shall continue in
full force and effect as a direct lease between the transferee and Tenant on the terms and conditions
set forth in this Lease and, at such new owner’s request, shall execute a new lease confirming the
lease terms of this Lease. In furtherance of the foregoing, any such successor to the Landlord shall
not be liable for any offsets, defenses, claims, counterclaims, liabilities or obligations of the
“landlord” under the Lease accruing prior to the date that such new owner exercises its rights
pursuant to the preceding sentence.
20.2 Mortgagee Protection. Tenant agrees to give any holder of any Encumbrance
covering any part of the Property (“Mortgagee”), by registered mail, a copy of any notice of default
served upon Landlord, provided that prior to such notice Tenant has been notified in writing (by
way of notice of assignment of rents and leases, or otherwise) of the address of such Mortgagee. If
Landlord shall have failed to cure such default within thirty (30) days from the effective date of
such notice of default, then the Mortgagee shall have an additional thirty (30) days within which to
cure such default or if such default cannot be cured within that time, then such additional time as
may be necessary to cure such default (including the time necessary to foreclose or otherwise
terminate its Encumbrance, if necessary to effect such cure), and this Lease shall not be terminated
so long as such remedies are being diligently pursued.
21.

ESTOPPEL CERTIFICATES AND FINANCIAL STATEMENTS.

21.1 Estoppel Certificates. Within ten (10) days after written request therefor, Tenant
shall execute and deliver to Landlord, in a form provided by or satisfactory to Landlord, a certificate
stating that this Lease is in full force and effect, describing this Lease and any amendments or
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modifications hereto, acknowledging that this Lease is subordinate or prior, as the case may be, to
any Encumbrance and stating any other information Landlord may reasonably request, including the
commencement and expiration dates of the Term, the monthly Base Rent, the date to which Rent
has been paid, the amount of any security deposit or prepaid rent, whether either party hereto is in
default under the terms of the Lease, whether Landlord has completed its construction obligations
hereunder (if any), and whether Tenant has accepted the Premises. Tenant irrevocably constitutes,
appoints and authorizes Landlord as Tenant’s special attorney-in-fact for such purpose to complete,
execute and deliver such certificate if Tenant fails timely to execute and deliver such certificate as
provided above. Any person or entity purchasing, acquiring an interest in or extending financing
with respect to the Property shall be entitled to rely upon any such certificate. If Tenant fails to
deliver such certificate within ten (10) days after Landlord’s second written request therefor, Tenant
shall be liable to Landlord for any damages incurred by Landlord including any profits or other
benefits from any financing of the Property or any interest therein which are lost or made
unavailable as a result, directly or indirectly, of Tenant’s failure or refusal to timely execute or
deliver such estoppel certificate.
21.2 Financial Statements. Within ten (10) days after written request therefor, but not
more than once a year, Tenant shall deliver to Landlord a copy of the financial statements
(including at least a year end balance sheet, a statement of profit and loss, and a statement of cash
flows) of Tenant (and of each guarantor of Tenant’s obligations under this Lease) for each of the
three most recently completed years, prepared in accordance with generally accepted accounting
principles (and, if such is Tenant’s normal practice, audited by an independent certified public
accountant), all then available subsequent interim statements, and such other financial information
as may reasonably be requested by Landlord or required by any Mortgagee.
22.
NOTICES. Any notice, demand, request, consent or approval that either party desires or is
required to give to the other party under this Lease shall be in writing and shall be served
personally, delivered by messenger or courier service, or sent by U.S. certified mail, return receipt
requested, postage prepaid, addressed to the other party at the party’s address for notices set forth in
the Basic Lease Information. Any notice required pursuant to any Laws may be incorporated into,
given concurrently with or given separately from any notice required under this Lease. Notices
shall be deemed to have been given and be effective on the earlier of (a) receipt (or refusal of
delivery or receipt); or (b) one (1) day after acceptance by the independent service for delivery, if
sent by independent messenger or courier service, or three (3) days after mailing if sent by mail in
accordance with this Section. Either party may change its address for notices hereunder, effective
fifteen (15) days after notice to the other party complying with this Section. If Tenant sublets the
Premises, notices from Landlord shall be effective on the subtenant when given to Tenant pursuant
to this Section.
23.
ATTORNEYS’ FEES. In the event of any dispute between Landlord and Tenant in any
way related to this Lease, and whether involving contract and/or tort claims, the non-prevailing
party shall pay to the prevailing party all reasonable attorneys’ fees and costs and expenses of any
type, without restriction by statute, court rule or otherwise, incurred by the prevailing party in
connection with any action or proceeding (including any appeal and the enforcement of any
judgment or award), whether or not the dispute is litigated or prosecuted to final judgment
(collectively, “Fees”). The “prevailing party” shall be determined based upon an assessment of
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which party’s major arguments or positions taken in the action or proceeding could fairly be said
to have prevailed (whether by compromise, settlement, abandonment by the other party of its
claim or defense, final decision, after any appeals, or otherwise) over the other party’s major
arguments or positions on major disputed issues. Any Fees incurred in enforcing a judgment shall
be recoverable separately from any other amount included in the judgment and shall survive and
not be merged in the judgment. The Fees shall be deemed an “actual pecuniary loss” within the
meaning of Bankruptcy Code Section 365(b)(1)(B), and notwithstanding the foregoing, all Fees
incurred by either party in any bankruptcy case filed by or against the other party, from and after
the order for relief until this Lease is rejected or assumed in such bankruptcy case, will be
“obligations of the debtor” as that phrase is used in Bankruptcy Code Section 365(d)(3).
24.
QUIET POSSESSION. Subject to Tenant’s full and timely performance of all of Tenant’s
obligations under this Lease and subject to the terms of this Lease, including Section 20 Encumbrances, Tenant shall have the quiet possession of the Premises throughout the Term as
against any persons or entities lawfully claiming by, through or under Landlord.
25.
SECURITY MEASURES. Landlord may, but shall be under no obligation to, implement
security measures for the Property, such as the registration or search of all persons entering or
leaving the Building, requiring identification for access to the Building, evacuation of the Building
for cause, suspected cause, or for drill purposes, the issuance of magnetic pass cards or keys for
Building or elevator access and other actions that Landlord deems necessary or appropriate to
prevent any threat of property loss or damage, bodily injury or business interruption; provided,
however, that such measures shall be implemented in a way as not to materially inconvenience
tenants of the Building unreasonably. If Landlord uses an access card system, Landlord may
require Tenant to pay Landlord a deposit for each after-hours Building access card issued to
Tenant, in the amount specified in the Basic Lease Information. Tenant shall be responsible for
any loss, theft or breakage of any such cards, which must be returned by Tenant to Landlord upon
expiration or earlier termination of the Lease. Landlord may retain the deposit for any card not
so returned. Landlord shall at all times have the right to change, alter or reduce any such security
services or measures. Tenant shall cooperate and comply with, and cause Tenant’s Representatives
and Visitors to cooperate and comply with, such security measures. Landlord, its agents and
employees shall have no liability to Tenant or its Representatives or Visitors for the implementation
or exercise of, or the failure to implement or exercise, any such security measures or for any
resulting disturbance of Tenant’s use or enjoyment of the Premises.
26.
FORCE MAJEURE. If Landlord is delayed, interrupted or prevented from performing any
of its obligations under this Lease, including its obligations under the Construction Rider (if any),
and such delay, interruption or prevention is due to fire, act of God, governmental act or failure to
act, terrorist act, labor dispute, unavailability of labor or materials or any other cause outside the
reasonable control of Landlord, then the time for performance of the affected obligations of
Landlord shall be extended for a period equivalent to the period of such delay, interruption or
prevention.
27.
RULES AND REGULATIONS. Tenant shall be bound by and shall comply with the rules
and regulations attached to and made a part of this Lease as Exhibit C to the extent those rules and
regulations are not in conflict with the terms of this Lease, as well as any reasonable rules and
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regulations hereafter adopted by Landlord for all tenants of the Building, upon notice to Tenant
thereof (collectively, the “Building Rules”). Landlord shall not be responsible to Tenant or to any
other person for any violation of, or failure to observe, the Building Rules by any other tenant or
other person.
28.
LANDLORD’S LIABILITY. The term “Landlord,” as used in this Lease, shall mean only
the owner or owners of the Building at the time in question. In the event of any conveyance of title
to the Building, then from and after the date of such conveyance, the transferor Landlord shall be
relieved of all liability with respect to Landlord’s obligations to be performed under this Lease after
the date of such conveyance. Notwithstanding any other term or provision of this Lease, the
liability of Landlord for its obligations under this Lease is limited solely to Landlord’s interest in
the Building as the same may from time to time be encumbered, and no personal liability shall at
any time be asserted or enforceable against any other assets of Landlord or against Landlord’s
partners or members or its or their respective partners, shareholders, members, directors, officers or
managers on account of any of Landlord’s obligations or actions under this Lease.
29.

CONSENTS AND APPROVALS.

29.1 Determination in Good Faith. Wherever the consent, approval, judgment or
determination of Landlord is required or permitted under this Lease, Landlord may exercise its good
faith business judgment in granting or withholding such consent or approval or in making such
judgment or determination without reference to any extrinsic standard of reasonableness, unless the
specific provision contained in this Lease providing for such consent, approval, judgment or
determination specifies that Landlord’s consent or approval is not to be unreasonably withheld, or
that such judgment or determination is to be reasonable, or otherwise specifies the standards under
which Landlord may withhold its consent. If it is determined that Landlord failed to give its
consent where it was required to do so under this Lease, Tenant shall be entitled to injunctive relief
but shall not to be entitled to monetary damages or to terminate this Lease for such failure.
29.2 No Liability Imposed on Landlord. The review and/or approval by Landlord of any
item or matter to be reviewed or approved by Landlord under the terms of this Lease or any
Exhibits or Addenda hereto shall not impose upon Landlord any liability for the accuracy or
sufficiency of any such item or matter or the quality or suitability of such item for its intended use.
Any such review or approval is for the sole purpose of protecting Landlord’s interest in the
Property, and no third parties, including Tenant or the Representatives and Visitors of Tenant or any
person or entity claiming by, through or under Tenant, shall have any rights as a consequence
thereof.
30.
WAIVER OF RIGHT TO JURY TRIAL. To the extent permitted by Laws, Landlord and
Tenant waive their respective rights to trial by jury of any contract or tort claim, counterclaim,
cross-complaint, or cause of action in any action, proceeding, or hearing brought by either party
against the other on any matter arising out of or in any way connected with this Lease, the
relationship of Landlord and Tenant, or Tenant’s use or occupancy of the Premises, including any
claim of injury or damage or the enforcement of any remedy under any current or future law,
statute, regulation, code, or ordinance.
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31.
BROKERS. Landlord shall pay the fee or commission of the broker or brokers identified in
the Basic Lease Information (the “Broker”) in accordance with Landlord’s separate written
agreement with the Broker, if any. Tenant warrants and represents to Landlord that in the
negotiating or making of this Lease neither Tenant nor anyone acting on Tenant’s behalf has dealt
with any broker or finder who might be entitled to a fee or commission for this Lease other than the
Broker. Tenant shall indemnify and hold Landlord harmless from any claim or claims, including
costs, expenses and attorney’s fees incurred by Landlord asserted by any other broker or finder for a
fee or commission based upon any dealings with or statements made by Tenant or Tenant’s
Representatives.
32.
RELOCATION OF PREMISES. For the purpose of maintaining an economical and proper
distribution of tenants acceptable to Landlord throughout the Building, Landlord shall have the right
from time to time during the Term to relocate the Premises within the Building, provided that (a)
the rentable and usable area of the new Premises is of equivalent size to the existing Premises,
subject to a variation of up to twenty-five percent (25%), (b) Landlord shall pay the cost of
providing tenant improvements in the new Premises, which shall be substantially comparable to
those in the existing Premises, and (c) Landlord shall pay reasonable costs (to the extent such costs
are submitted in writing to Landlord and approved in writing by Landlord prior to such move) of
moving Tenant’s Trade Fixtures and personal property to the new Premises. Landlord shall deliver
to Tenant written notice of Landlord’s election to relocate the Premises, specifying the new location
and the amount of rent payable therefor, at least sixty (60) days prior to the date the relocation is to
be effective.
33.
OFAC Tenant hereby represents and warrants that neither Tenant, nor any persons or
entities holding any legal or beneficial interest whatsoever in Tenant, are (i) the target of any
sanctions program that is established by Executive Order of the President or published by the
Office of Foreign Assets Control, U.S. Department of the Treasury (“OFAC”); (ii) designated by
the President or OFAC pursuant to the Trading with the Enemy Act, 50 U.S.C. App. § 5, the
International Emergency Economic Powers Act, 50 U.S.C. §§ 1701-06, the Patriot Act, Public
Law 107-56, Executive Order 13224 (September 23, 2001) or any Executive Order of the
President issued pursuant to such statutes; or (iii) named on the following list that is published by
OFAC: “List of Specially Designated Nationals and Blocked Persons.” If the foregoing
representation is untrue at any time during the Term, an Event of Default will be deemed to have
occurred, without the necessity of notice to Tenant.
34.
ENTIRE AGREEMENT. This Lease, including the Exhibits and any Addenda attached
hereto, and the documents referred to herein, if any, constitute the entire agreement between
Landlord and Tenant with respect to the leasing of space by Tenant in the Building, and supersede
all prior or contemporaneous agreements, understandings, proposals and other representations by or
between Landlord and Tenant, whether written or oral, all of which are merged herein. Neither
Landlord nor Landlord’s agents have made any representations or warranties with respect to the
Premises, the Building or this Lease except as expressly set forth herein, and no rights, easements or
licenses shall be acquired by Tenant by implication or otherwise unless expressly set forth herein.
The submission of this Lease for examination does not constitute an option for the Premises and
this Lease shall become effective as a binding agreement only upon execution and delivery thereof
by Landlord to Tenant.
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35.
MISCELLANEOUS. This Lease may not be amended or modified except by a writing
signed by Landlord and Tenant. Subject to Section 14 - Assignment and Subletting and Section 28 Landlord’s Liability, this Lease shall be binding on and shall inure to the benefit of the parties and
their respective successors, assigns and legal representatives. The determination that any provisions
hereof may be void, invalid, illegal or unenforceable shall not impair any other provisions hereof
and all such other provisions of this Lease shall remain in full force and effect. The
unenforceability, invalidity or illegality of any provision of this Lease under particular
circumstances shall not render unenforceable, invalid or illegal other provisions of this Lease, or the
same provisions under other circumstances. This Lease shall be construed and interpreted in
accordance with the laws (excluding conflict of laws principles) of the State in which the Building
is located. The provisions of this Lease shall be construed in accordance with the fair meaning of
the language used and shall not be strictly construed against either party, even if such party drafted
the provision in question. When required by the context of this Lease, the singular includes the
plural. Wherever the term “including” is used in this Lease, it shall be interpreted as meaning
“including, but not limited to” the matter or matters thereafter enumerated. The captions contained
in this Lease are for purposes of convenience only and are not to be used to interpret or construe
this Lease. If more than one person or entity is identified as Tenant hereunder, the obligations of
each and all of them under this Lease shall be joint and several. Time is of the essence with respect
to this Lease, except as to the conditions relating to the delivery of possession of the Premises to
Tenant. Neither Landlord nor Tenant shall record this Lease. This Lease may be executed and
delivered by facsimile in one or more counterparts, each of which shall constitute one and the
same Lease. If this Lease is signed and delivered in such manner, Landlord and Tenant shall
promptly deliver an original signed version to the other. Any digital image copy of this Lease (to
the extent fully executed and delivered) shall be treated by the parties as a true and correct
original of the same and admissible as best evidence to the extent permitted by a court of proper
jurisdiction.
36.
AUTHORITY. If Tenant is a corporation, partnership, limited liability company or other
form of business entity, each of the persons executing this Lease on behalf of Tenant warrants and
represents that Tenant is a duly organized and validly existing entity, that Tenant has full right and
authority to enter into this Lease and that the persons signing on behalf of Tenant are authorized to
do so and have the power to bind Tenant to this Lease. Tenant shall provide Landlord upon request
with evidence reasonably satisfactory to Landlord confirming the foregoing representations.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, Landlord and Tenant have entered into this Lease as of the date
first above written.
TENANT:

LANDLORD:

[___________________],
a Delaware limited liability company

[___________________],
a Delaware limited liability company

By: _________________________

By:
Name:
Title:

By:
Name:
Title:
(For corporate entities, signature by TWO corporate officers is required: one by (x) the chairman
of the board, the president, or any vice president; and the other by (y) the secretary, any assistant
secretary, the chief financial officer, or any assistant treasurer.)
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EXHIBIT A
ATTACHED TO AND FORMING A PART OF
LEASE AGREEMENT
DATED AS OF _____________, 2015
BETWEEN
[___________________], AS LANDLORD,
AND
[___________________], AS TENANT (“LEASE”)

THE PREMISES

[Floor plan showing location
and configuration of Premises
to be inserted.]
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EXHIBIT B
ATTACHED TO AND FORMING A PART OF
LEASE AGREEMENT
DATED AS OF _____________, 2015
BETWEEN
[___________________], AS LANDLORD,
AND
[___________________], AS TENANT (“LEASE”)

CONSTRUCTION RIDER
1.
Tenant Improvements. Landlord shall with reasonable diligence through a
contractor designated by Landlord construct and install in the Premises the improvements and
fixtures provided for in this Construction Rider (“Tenant Improvements”). Upon request by
Landlord, Tenant shall designate in writing an individual authorized to act as Tenant’s
Representative with respect to all approvals, directions and authorizations pursuant to this
Construction Rider.
1.1.
Plans. The Tenant Improvements shall be constructed substantially as
shown on the conceptual space plan for the Premises prepared by _________________________
[LANDLORD TO CONFIRM] who has been retained by Landlord as the space planner for the
Premises (“Space Planner”), dated __________ [LANDLORD TO CONFIRM] (“Space
Plan”).
Within ten (10) days following the full execution and delivery of the Lease, Tenant may
request to Landlord in writing a pre-construction meeting with Space Planner to review the Space
Plan and discuss the preparation of the Construction Documents (defined below). Upon
Landlord’s timely receipt of such request, Tenant, Landlord and Space Planner shall reasonably
cooperate with each other to select a meeting time reasonably and mutually acceptable to Tenant,
Space Planner and Landlord. In the event Tenant fails to timely make such request, Tenant shall
have no further right to any such meeting with Space Planner. As soon as may be reasonably
practicable thereafter, the Space Planner will prepare and deliver to Tenant detailed plans and
specifications sufficient to permit the construction of the Tenant Improvements by Landlord’s
contractor (“Construction Documents”). Tenant shall be entitled to one (1) meeting with
Landlord’s Space Planner to finalize the design of the Tenant Improvements. Landlord will
provide Tenant with a cost estimate for the work shown in the Construction Documents. Tenant
shall respond to the Construction Documents and cost estimate within three (3) days after receipt
thereof, specifying any changes or modifications Tenant desires in the Construction Documents.
The Space Planner will then revise the Construction Documents and resubmit them to Tenant for
its approval and Landlord will provide Tenant with a revised cost estimate. Tenant shall approve
or disapprove the same within three (3) days after receipt. The revised Construction Documents
and cost estimate, as approved by Tenant and Landlord, are hereinafter referred to as the “Final
Construction Documents” and “Final Cost Estimate,” respectively.
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Additional interior decorating services and advice on the furnishing and decoration of the
Premises, such as the selection of fixtures, furnishings or design of mill work, shall be provided
by Tenant at its expense, but shall be subject to the reasonable approval of Landlord.
1.2.
Construction. Upon approval by Landlord and Tenant of the Final
Construction Documents and the Final Cost Estimate, Landlord shall proceed with reasonable
diligence to cause the Tenant Improvements to be Substantially Completed on or prior to the
Scheduled Commencement Date.
The Tenant Improvements shall be deemed to be
“Substantially Completed” when they have been completed in accordance with the Final
Construction Documents except for finishing details, minor omissions, decorations and
mechanical adjustments of the type normally found on an architectural “punch list”. (The
definition of Substantially Completed shall also define the terms “Substantial Completion” and
“Substantially Complete.”)
Following Substantial Completion of the Tenant Improvements and before Tenant takes
possession of the Premises (or as soon thereafter as may be reasonably practicable and in any
event within 30 days after Substantial Completion), Landlord and Tenant shall inspect the
Premises and jointly prepare a “punch list” of agreed items of construction remaining to be
completed. Landlord shall complete the items set forth in the punch list as soon as reasonably
possible. Tenant shall cooperate with and accommodate Landlord and Landlord’s contractor in
completing the items on the punch list.
1.3.
Cost of Tenant Improvements.
Landlord shall contribute up to
$[________] (i.e. $[_____] per rentable/usable square foot in the Premises) toward the cost of
the design (including preparation of space plans and Construction Documents), construction and
installation of the Tenant Improvements. The balance, if any, of the cost of the Tenant
Improvements (“Additional Cost”), including, but not limited to, usual markups for overhead,
supervision and profit, shall be paid by Tenant. Tenant shall pay Landlord [___]% of the
Additional Cost based upon the Final Cost Estimate prior to the commencement of construction
of the Tenant Improvements. The balance of the actual Additional Cost shall be paid to Landlord
from time to time in installments during the course of construction, within ten (10) days after
receipt of Landlord’s invoice therefor, with any remaining unpaid balance due upon Substantial
Completion of the Tenant Improvements within ten (10) days after receipt of Landlord’s invoice
therefor. Landlord will use reasonable care in preparing the cost estimates, but they are estimates
only and do not limit Tenant’s obligation to pay for the actual Additional Cost of the Tenant
Improvements, whether or not it exceeds the estimated amounts.
1.4.
Changes. If Tenant requests any change, addition or alteration in or to any
Final Construction Documents (“Changes”) Landlord shall cause the Space Planner to prepare
additional Plans implementing such Change. Tenant shall pay the cost of preparing additional
Plans within ten (10) days after receipt of Landlord’s invoice therefor. As soon as practicable
after the completion of such additional Construction Documents, Landlord shall notify Tenant of
the estimated cost of the Changes. Within three (3) working days after receipt of such cost
estimate, Tenant shall notify Landlord in writing whether Tenant approves the Change. If Tenant
approves the Change, Landlord shall proceed with the Change and Tenant shall be liable for any
Additional Cost resulting from the Change. If Tenant fails to approve the Change within such
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three (3) day period, construction of the Tenant Improvements shall proceed as provided in
accordance with the original Construction Documents.
1.5.
Delays. Tenant shall be responsible for, and shall pay to Landlord, any
and all costs and expenses incurred by Landlord in connection with any delay in the
commencement or completion of any Tenant Improvements and any increase in the cost of
Tenant Improvements caused by (i) Tenant’s failure to submit information to the Space Planner
or approve any Space Plan, Construction Documents or cost estimates within the time periods
required herein, (ii) any delays in obtaining any items or materials constituting part of the Tenant
Improvements requested by Tenant, (iii) the inclusion by Tenant in the Tenant Improvements of
any materials, equipment, fixtures or other items in the nature of “long lead” items (including
any items that are rare or not readily available, and any custom fabricated items), (iv) any
Changes, or (v) any other delay requested or caused by Tenant (collectively, “Tenant Delays”).
2.
Delivery of Premises. Upon Substantial Completion of the Tenant Improvements,
Landlord shall deliver possession of the Premises to Tenant. If Landlord has not Substantially
Completed the Tenant Improvements and tendered possession of the Premises to Tenant on or
before the Scheduled Commencement Date specified in Section 2 - Term; Possession of the
Lease, or if Landlord is unable for any other reason to deliver possession of the Premises to
Tenant on or before such date, neither Landlord nor its representatives shall be liable to Tenant
for any damage resulting from the delay in completing such construction obligations and/or
delivering possession to Tenant and the Lease shall remain in full force and effect unless and
until it is terminated under the express provisions of this Paragraph. If any delays in
Substantially Completing the Tenant Improvements are attributable to Tenant Delays, then the
Premises shall be deemed to have been Substantially Completed and delivered to Tenant on the
date on which Landlord could have Substantially Completed the Premises and tendered the
Premises to Tenant but for such Tenant Delays.
3.
Access to Premises. Landlord shall allow Tenant and Tenant’s Representatives to
enter the Premises prior to the Commencement Date to permit Tenant to make the Premises
ready for its use and occupancy; provided, however, that prior to such entry of the Premises,
Tenant shall provide evidence reasonably satisfactory to Landlord that Tenant’s insurance, as
described in Section 11.1 - Tenant’s Insurance of the Lease, shall be in effect as of the time of
such entry. Such permission may be revoked at any time upon twenty-four (24) hours’ notice,
and Tenant and its Representatives shall not interfere with Landlord or Landlord’s contractor in
completing the Building or the Tenant Improvements.
Tenant agrees that Landlord shall not be liable in any way for any injury, loss or damage
which may occur to any of Tenant’s property placed upon or installed in the Premises prior to the
Commencement Date, the same being at Tenant’s sole risk, and Tenant shall be liable for all
injury, loss or damage to persons or property arising as a result of such entry into the Premises by
Tenant or its Representatives.
4.
Ownership of Tenant Improvements. All Tenant Improvements, whether installed
by Landlord or Tenant, shall become a part of the Premises, shall be the property of Landlord
and, subject to the provisions of the Lease, shall be surrendered by Tenant with the Premises,
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Comment [A1]: Percent
$
California

without any compensation to Tenant, at the expiration or termination of the Lease in accordance
with the provisions of the Lease.
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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EXHIBIT C
ATTACHED TO AND FORMING A PART OF
LEASE AGREEMENT
DATED AS OF _____________, 2015
BETWEEN
[___________________], AS LANDLORD,
AND
[___________________], AS TENANT (“LEASE”)

BUILDING RULES
The following Building Rules are additional provisions of the foregoing Lease to which
they are attached. The capitalized terms used herein have the same meanings as these terms are
given in the Lease.
1.
Use of Common Areas. Tenant will not obstruct the halls, passages, exits,
entrances, elevators or stairways of the Building (“Interior Common Areas”) or the common
areas of the Property, and Tenant will not use the Interior Common Areas or the common areas
of the Property for any purpose other than ingress and egress to and from the Premises. The
Interior Common Areas and the common areas of the Property are not open to the general public
and Landlord reserves the right to control and prevent access to the Interior Common Areas and
the common areas of the Property of any person whose presence, in Landlord’s opinion, would
be prejudicial to the safety, reputation and interests of the Building and its tenants. Nothing shall
be swept or otherwise moved or placed into or stored in the corridors, halls, elevator shafts or
stairways or otherwise stored in any portion of the Building outside the Premises or in the
common areas of the Property.
2.
No Access to Roof. Tenant has no right of access to the roof of the Building and
will not install, repair or replace any antenna, aerial, aerial wires, fan, air-conditioner or other
device on the roof of the Building, without the prior written consent of Landlord. Any such
device installed without such written consent is subject to removal at Tenant’s expense without
notice at any time. In any event Tenant will be liable for any damages or repairs incurred or
required as a result of its installation, use, repair, maintenance or removal of such devices on the
roof and agrees to indemnify and hold harmless Landlord from any liability, loss, damage, cost or
expense, including reasonable attorneys’ fees, arising from any activities of Tenant or of Tenant’s
Representatives on the roof of the Building.
3.
Signage. No sign, placard, picture, name, advertisement or notice visible from the
exterior of the Premises will be inscribed, painted, affixed or otherwise displayed by Tenant on
or in any part of the Building without the prior written consent of Landlord which consent may
be withheld in Landlord’s sole discretion. Landlord may, at its election and at any time, adopt
and furnish Tenant with general guidelines relating to signs in or on the Building. All signage
approved by Landlord shall be inscribed, painted or affixed in a professional manner and at
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Tenant’s sole cost and expense and by a contractor approved in advance and in writing by
Landlord.
4.
Prohibited Uses. The Premises will not be used for manufacturing, for the storage
of merchandise held for sale to the general public, for lodging or for the sale of goods to the
general public. Tenant will not permit any food preparation on the Premises except that Tenant
may use Underwriters’ Laboratory approved equipment for brewing coffee, tea, hot chocolate
and similar beverages so long as such use is in accordance with all applicable federal, state and
city laws, codes, ordinances, rules and regulations and provided that such activity does not
generate odors outside the Premises. Tenant shall not permit its employees, invitees or guests to
smoke in the Premises or the lobbies, passages, corridors, elevators, vending rooms, rest rooms,
stairways or any other area shared in common with other tenants in the Building. Nor shall the
tenant permit its employees, invitees, or guests to loiter at the Building entrances for the purposes
of smoking. Landlord may, but shall not be required to, designate an area for smoking outside
the Building. No vending or dispensing machines of any kind (other than a water and/or soda
dispensing machine) may be maintained in any leased premises without the prior written
permission of Landlord. Tenant shall not conduct any activity on or about the Premises or
Building which will draw pickets, demonstrators, or the like. Tenant shall be responsible for and
hold Landlord harmless from any and all delays, damages and extra costs suffered by Landlord as
a result of any dispute with any labor unions concerning the wage, hours, terms or conditions of
the employment of any such labor.
5.
Janitorial Services. Tenant will not employ any person for the purpose of cleaning
the Premises or permit any person to enter the Building for such purpose other than Landlord’s
janitorial service, except with Landlord’s prior written consent. Tenant will not necessitate, and
will be liable for the cost of, any undue amount of janitorial labor by reason of Tenant’s carelessness in or indifference to the preservation of good order and cleanliness in the Premises.
Janitorial service will not be furnished to areas in the Premises on nights when such areas are
occupied after 9:30 p.m., unless such service is extended by written agreement to a later hour in
specifically designated areas of the Premises.
6.
Keys and Locks. Landlord will furnish Tenant, free of charge, two keys to each
door or lock in the Premises. Landlord may make a reasonable charge for any additional or
replacement keys. Tenant will not duplicate any keys, alter any locks or install any new or
additional lock or bolt on any door of its Premises or on any other part of the Building without
the prior written consent of Landlord and, in any event, Tenant will provide Landlord with a key
for any such lock. On the termination of the Lease, Tenant will deliver to Landlord all keys to
any locks or doors in the Building which have been obtained by Tenant.
7.
Freight. Upon not less than twenty-four hours prior notice to Landlord, which
notice may be oral, an elevator will be made available for Tenant’s use for transportation of
freight, subject to such scheduling as Landlord in its discretion deems appropriate. Tenant shall
not transport freight in loads exceeding the weight limitations of such elevator. Landlord
reserves the right to prescribe the weight, size and position of all equipment, materials, furniture
or other property brought into the Building, and no property will be received in the Building or
carried up or down the freight elevator or stairs except during such hours and along such routes
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and by such persons as may be designated by Landlord. Landlord reserves the right to require
that heavy objects will stand on wood strips of such length and thickness as is necessary to
properly distribute the weight. Landlord will not be responsible for loss of or damage to any
such property from any cause, and Tenant will be liable for all damage or injuries caused by
moving or maintaining such property.
8.
Nuisances and Dangerous Substances. Tenant will not conduct itself or permit
Tenant’s Representatives or Visitors to conduct themselves, in the Premises or anywhere on or in
the Property in a manner which is offensive or unduly annoying to any other Tenant or
Landlord’s property managers. Tenant will not install or operate any phonograph, radio receiver,
musical instrument, or television or other similar device in any part of the common areas and
shall not operate any such device installed in the Premises in such manner as to disturb or annoy
other tenants of the Building. Tenant will not use or keep in the Premises or the Property any
kerosene, gasoline or other combustible fluid or material other than limited quantities thereof
reasonably necessary for the maintenance of office equipment, or, without Landlord’s prior
written approval, use any method of heating or air conditioning other than that supplied by
Landlord. Tenant will not use or keep any foul or noxious gas or substance in the Premises or
permit or suffer the Premises to be occupied or used in a manner offensive or objectionable to
Landlord or other occupants of the Building by reason of noise, odors or vibrations, or interfere
in any way with other tenants or those having business therein. Tenant will not bring or keep any
animals in or about the Premises or the Property.
9.
Building Name and Address. Without Landlord’s prior written consent, Tenant
will not use the name of the Building in connection with or in promoting or advertising Tenant’s
business except as Tenant’s address.
10.
Building Directory. A directory for the Building will be provided for the display
of the name and location of tenants. Landlord reserves the right to approve any additional names
Tenant desires to place in the directory and, if so approved, Landlord may assess a reasonable
charge for adding such additional names.
11.
Window Coverings. No curtains, draperies, blinds, shutters, shades, awnings,
screens or other coverings, window ventilators, hangings, decorations or similar equipment shall
be attached to, hung or placed in, or used in or with any window of the Building without the prior
written consent of Landlord, and Landlord shall have the right to control all lighting within the
Premises that may be visible from the exterior of the Building.
12.
Floor Coverings. Tenant will not lay or otherwise affix linoleum, tile, carpet or
any other floor covering to the floor of the Premises in any manner except as approved in writing
by Landlord. Tenant will be liable for the cost of repair of any damage resulting from the
violation of this rule or the removal of any floor covering by Tenant or its contractors, employees
or invitees.
13.
Wiring and Cabling Installations. Landlord will direct Tenant’s electricians and
other vendors as to where and how data, telephone, and electrical wires and cables are to be
installed. No boring or cutting for wires or cables will be allowed without the prior written
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consent of Landlord. The location of burglar alarms, smoke detectors, telephones, call boxes and
other office equipment affixed to the Premises shall be subject to the written approval of
Landlord.
14.
Office Closing Procedures. Tenant will see that the doors of the Premises are
closed and locked and that all water faucets, water apparatus and utilities are shut off before
Tenant or its employees leave the Premises, so as to prevent waste or damage. Tenant will be
liable for all damage or injuries sustained by other tenants or occupants of the Building or
Landlord resulting from Tenant’s carelessness in this regard or violation of this rule. Tenant will
keep the doors to the Building corridors closed at all times except for ingress and egress.
15.
Plumbing Facilities. The toilet rooms, toilets, urinals, wash bowls and other
apparatus shall not be used for any purpose other than that for which they were constructed and
no foreign substance of any kind whatsoever shall be disposed of therein. Tenant will be liable
for any breakage, stoppage or damage resulting from the violation of this rule by Tenant, its
employees or invitees.
16.
Use of Hand Trucks. Tenant will not use or permit to be used in the Premises or
in the common areas any hand trucks, carts or dollies except those equipped with rubber tires and
side guards or such other equipment as Landlord may approve.
17.
Refuse. Tenant shall store all Tenant’s trash and garbage within the Premises or
in other facilities designated By Landlord for such purpose. Tenant shall not place in any trash
box or receptacle any material which cannot be disposed of in the ordinary and customary
manner of removing and disposing of trash and garbage in the city in which the Building is
located without being in violation of any law or ordinance governing such disposal. All trash and
garbage removal shall be made in accordance with directions issued from time to time by
Landlord, only through such common areas provided for such purposes and at such times as
Landlord may designate. Tenant shall comply with the requirements of any recycling program
adopted by Landlord for the Building.
18.
Soliciting. Canvassing, peddling, soliciting and distribution of handbills or any
other written materials in the Building are prohibited, and Tenant will cooperate to prevent the
same.
19.
Fire, Security and Safety Regulations. Tenant will comply with all safety,
security, fire protection and evacuation measures and procedures established by Landlord or any
governmental agency.
20.
Responsibility for Theft. Tenant assumes any and all responsibility for protecting
the Premises from theft, robbery and pilferage, which includes keeping doors locked and other
means of entry to the Premises closed.
21.
Sales and Auctions. Tenant will not conduct or permit to be conducted any sale
by auction in, upon or from the Premises or elsewhere in the Property, whether said auction be
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voluntary, involuntary, pursuant to any assignment for the payment of creditors or pursuant to
any bankruptcy or other insolvency proceeding.
22.
Waiver of Rules. Landlord may waive any one or more of these Building Rules
for the benefit of any particular tenant or tenants, but no such waiver by Landlord will be
construed as a waiver of such Building Rules in favor of any other tenant or tenants nor prevent
Landlord from thereafter enforcing these Building Rules against any or all of the tenants of the
Building.
23.
Effect on Lease. These Building Rules are in addition to, and shall not be
construed to in any way modify or amend, in whole or in part, the terms, covenants, agreements
and conditions of the Lease. Violation of these Building Rules constitutes a failure to fully
perform the provisions of the Lease, as referred to in Section 15.1 - “Events of Default”.
24.
Non-Discriminatory Enforcement. Subject to the provisions of the Lease (and the
provisions of other leases with respect to other tenants), Landlord shall use reasonable efforts to
enforce these Building Rules in a non-discriminatory manner, but in no event shall Landlord
have any liability for any failure or refusal to do so (and Tenant’s sole and exclusive remedy for
any such failure or refusal shall be injunctive relief preventing Landlord from enforcing any of
the Building Rules against Tenant in a manner that discriminates against Tenant).
25.
Additional and Amended Rules. Landlord reserves the right to rescind or amend
these Building Rules and/or adopt any other and reasonable rules and regulations as in its
judgment may from time to time be needed for the safety, care and cleanliness of the Building
and for the preservation of good order therein.
26.
Dogs. Tenant shall not permit any animals, other than licensed service animals, to
be brought or kept in or about the Premises or the Property, and, subject to compliance
with Laws applicable to service animals, service dogs are permitted on condition that:
(a)
the use and entry onto the Building or Property of all such dogs shall at all
times comply with all applicable Laws;
all dogs shall be strictly controlled at all times and shall not be permitted
(b)
to foul, damage or otherwise mar any part of the Building (including the Premises) or cause any
loud noise whether through barking, growling or otherwise;
(c)
any dog brought into and remaining in the Building shall be limited to the
hours between 7:00 a.m. and 6:00 p.m. and shall be brought into the Building and the Premises
through the loading bay and freight elevator only (it being agreed and understood that Tenant
may be required to request overtime freight elevator service if the dogs vacate the Building at
hours other than during normal business hours for the Building);
(d)
all dogs shall remain in the Premises and not wander throughout the
Building or otherwise be left unattended;
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(e)
while outside the Premises (i.e., in any common area of the Building), all
dogs shall be kept on leashes;
upon Landlord's request from time to time, Tenant shall provide Landlord
(f)
with evidence of all current vaccinations for dogs having access to the Premises and the
Building;
(g)
Tenant shall be responsible for any additional cleaning costs and all other
costs which may arise from the dogs' presence in the Building in excess of the costs that would
have been incurred had dogs not been allowed in or around the Building;
(h)
Tenant shall be liable for, and hereby agrees to indemnify and hold
Landlord and all of Landlord Parties harmless from any and all claims arising from any and all
acts (including but not limited to biting and causing bodily injury to, or damage to the property
of, another tenant, subtenant, occupant, licensee, invitee or an employee of Landlord or any of the
Landlord Parties) of, or the presence of, any dog in or about the Premises, the Building or the
Property;
(i)
Tenant shall immediately remove any dog waste and excrement from the
Premises, the Building and the Property. If Landlord reasonably determines that Landlord has
incurred or is incurring increased janitorial (interior or exterior) maintenance costs as a result of
the dogs' presence, Tenant shall reimburse Landlord for such costs as Additional Rent within
twenty (20) days of Landlord's demand;
if, at any time during the Term, (x) Landlord receives complaints from
(j)
other tenants or occupants of, or invitees to, the Building regarding (i) the dogs' activities, (ii) the
dogs' noise level within the Building or (iii) allergic reactions suffered as a result of the presence
of any dog, and such complaints are not remedied by Tenant to Landlord's reasonable satisfaction
within five (5) days following Landlord's delivery of written notice to Tenant, or (y) Landlord
reasonably determines that the presence of any and all dogs is materially disruptive to the
maintenance and operation of the Building or otherwise reduces the value or reputation of the
Building, or (z) Tenant has failed to comply with any of the provisions set forth in this Section,
Landlord shall notify Tenant thereof and, if such failure to comply with any of the provisions of
this Section is not cured to Landlord's reasonable satisfaction within five (5) days following
Landlord's delivery of written notice to Tenant, Landlord may revoke Tenant's rights under this
Section; and
(k)

no dog with (or suspected of having) fleas is to be brought into the

Building.
27.
Crane and Rigging Operations. For safety purposes, crane or rigging operations
are required to be pre-planned so that no building occupants are working or are allowed under a
loaded crane during operation. The only exception to this rule is trained crane company
employees who are responsible for hooking and unhooking the materials to the crane, or who are
helping to guide the materials into position and who are all operating subject to OSHA code
compliance. To protect Landlord’s rights and to insure the safety of all Building occupants, all
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rigging and crane work at or about the Building must take place outside of normal Business
Hours. All rigging or crane lifts must be scheduled with Landlord no less than fourteen (14) days
prior to the scheduled rigging date and approval is subject to the Landlords ability to reasonably
coordinate with tenants occupying the space below the affected rigging or crane lifting area. To
prevent materials from falling, the material must be rigged using self-closing safety latches. All
crane operations, rigging and latching must be done by qualified riggers or operators operating
under full compliance with Federal, State and Local codes.
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EXHIBIT D
ATTACHED TO AND FORMING A PART OF
LEASE AGREEMENT
DATED AS OF _____________, 2015
BETWEEN
[___________________], AS LANDLORD,
AND
[___________________], AS TENANT (“LEASE”)

ADDITIONAL PROVISIONS RIDER
37.

EXTENSION OPTION.

37.1 Provided that [___________________], a Delaware limited liability company, has
not assigned this Lease or sublet any or all of the Premises, except pursuant to a Permitted
Transfer (it being intended that all rights pursuant to this provision are and shall be personal to
the original Tenant under this Lease and any assignee pursuant to a Permitted Transfer and shall
not otherwise be transferable or exercisable for the benefit of any Transferee), and provided
Tenant is not in default under this Lease at the time of exercise or at any time thereafter until the
beginning of such extension of the Term beyond applicable notice and cure periods, Tenant shall
have the option (the “Extension Option”) to extend the Term for one (1) additional consecutive
period of [_________] years (the “Extension Period”), by giving written notice to Landlord of
the exercise of any such Extension Option at least twelve (12) months, but not more than fifteen
(15) months, prior to the expiration of the then current Term. The exercise of the Extension
Option by Tenant shall be irrevocable and shall cover the entire Premises leased by Tenant
pursuant to this Lease. Upon such exercise, the term of the Lease shall automatically be
extended for the applicable Extension Period without the execution of any further instrument by
the parties; provided that Landlord and Tenant shall, if requested by either party, execute and
acknowledge an instrument confirming the exercise of the Extension Option. The Extension
Option shall terminate if not exercised precisely in the manner provided herein. Any extension
of the Term shall be upon all the terms and conditions set forth in this Lease and all Exhibits
thereto, except that: (i) if Tenant fails to validly exercise the first Extension Option or if both
Extension Options are validly exercised or if Tenant fails to validly exercise the second
Extension Option, Tenant shall have no further right to extend the Term of the Lease, (ii)
Landlord shall not be obligated to contribute funds toward the cost of any remodeling,
renovation, alteration or improvement work in the Premises; (iii) Landlord shall not be obligated
to pay any fee or commission to any broker; and (iv) Base Rent for the applicable Extension
Period shall be [_________] percent (____%) of the then Fair Market Base Rental (as defined
below) for the Premises for the space and term involved, which shall be determined as set forth
below.
37.2 “Fair Market Base Rental” shall mean the “fair market” Base Rent at the time or
times in question for the applicable space in the Building, based on the prevailing rentals then
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being charged to tenants in the Building and tenants in other office buildings in the general
vicinity of the Building of comparable location and quality as the Building, for leases with terms
approximately equal to the term for which Fair Market Base Rental is being determined, taking
into account: the desirability, location in the building, size and quality of the space, including
interior finishes and other tenant improvements; included services and related operating expenses
and tax and expense stops or other escalation clauses; and any other special rights of Tenant
under this Lease in comparison to typical market leases (e.g. for parking, signage, and extension
or expansion options). Fair Market Base Rental shall also reflect the then prevailing rental
structure for comparable office buildings in the general vicinity of the Building, so that if, for
example, at the time Fair Market Base Rental is being determined the prevailing rental structure
includes periodic rental adjustments or escalations, Fair Market Base Rental shall reflect such
rental structure.
37.3 Landlord and Tenant shall endeavor to agree upon the Fair Market Base Rental. If
they are unable to so agree within thirty (30) days after receipt by Landlord of Tenant’s notice of
exercise of the Extension Option, Landlord and Tenant shall mutually select a licensed real estate
broker who is active in the leasing of office space in the general vicinity of the Property.
Landlord shall submit Landlord’s determination of Fair Market Base Rental and Tenant shall
submit Tenant’s determination of Fair Market Base Rental to such broker, at such time or times
and in such manner as Landlord and Tenant shall agree (or as directed by the broker if Landlord
and Tenant do not promptly agree). The broker shall select either Landlord’s or Tenant’s
determination as the Fair Market Base Rental, and such determination shall be binding on
Landlord and Tenant. If Tenant’s determination is selected as the Fair Market Base Rental, then
Landlord shall bear all of the broker’s cost and fees. If Landlord’s determination is selected as
the Fair Market Base Rental, then Tenant shall bear all of the broker’s cost and fees.
37.4 In the event the Fair Market Base Rental for applicable Extension Period has not
been determined at such time as Tenant is obligated to pay Base Rent for the Extension Period,
Tenant shall pay as Base Rent pending such determination, the Base Rent in effect for such space
immediately prior to the applicable Extension Period; provided, that upon the determination of
the applicable Fair Market Base Rental, any shortage or overage of Base Rent paid, shall be paid
to Landlord by Tenant or to Tenant by Landlord as the case may be.
37.5 In no event shall the Base Rent during the Extension Period be less than the Base
Rent plus the then current Additional Rent in effect immediately prior to such Extension Period.
37.6 The term of this Lease, whether consisting of the initial Term alone or the initial
Term as extended by the applicable Extension Period (if such Extension Option is exercised), is
referred to in this Lease as the “Term.”
37.7 Notwithstanding anything herein to the contrary, the Extension Option is subject
and subordinate to the expansion rights (whether such rights are designated as a right of first
offer, right of first refusal, expansion option or otherwise) of any tenant of the Building existing
on the date hereof.
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38.
LETTER OF CREDIT. Concurrent with Tenant’s execution and delivery of this Lease to
Landlord, Tenant shall deliver to Landlord, as collateral for the full performance by Tenant of all
of its obligations under this Lease and for all losses and damages Landlord may suffer as a result
of Tenant’s failure to comply with one or more provisions of this Lease, including, but not
limited to, any post lease termination damages under Section 1951.2 of the California Civil
Code, an Irrevocable Standby Letter of Credit (the “Letter of Credit”) in the amount of
$[__________]. The following terms and conditions shall apply to the Letter of Credit:
38.1 The Letter of Credit shall be in favor of Landlord, shall be issued by a bank
acceptable to Landlord with a Standard & Poors rating of “A” or better, shall comply with all of
the terms and conditions of this Article and shall otherwise be in the form attached hereto as
Exhibit F.
38.2 The Letter of Credit or any replacement Letter of Credit shall be irrevocable for
the term thereof and shall automatically renew on a year to year basis until a period ending not
earlier than two months subsequent to the Expiration Date (the “LOC Expiration Date”)
without any action whatsoever on the part of Landlord; provided that the issuing bank shall have
the right not to renew the Letter of Credit by giving written notice to Landlord not less than sixty
(60) days prior to the expiration of the then current term of the Letter of Credit that it does not
intend to renew the Letter of Credit. Tenant understands that the election by the issuing bank not
to renew the Letter of Credit shall not, in any event, diminish the obligation of Tenant to deposit
the Security Deposit or maintain such an irrevocable Letter of Credit in favor of Landlord
through the LOC Expiration Date.
38.3 Landlord, or its then authorized representative, upon Tenant’s failure to comply
with one or more provisions of this Lease, or as otherwise specifically agreed by Landlord and
Tenant pursuant to this Lease or any amendment hereof, without prejudice to any other remedy
provided in this Lease or by applicable regulations, shall have the right from time to time to make
one or more draws on the Letter of Credit and use all or part of the proceeds in accordance with
Section 38.4 below. In addition, if Tenant fails to furnish a renewal or replacement letter of
credit complying with all of the provisions of this Section 38 at least sixty (60) days prior to the
stated expiration date of the Letter of Credit then held by Landlord, Landlord may draw upon
such Letter of Credit and hold the proceeds thereof (and such proceeds need not be segregated) in
accordance with the terms of this Section 38. Funds may be drawn down on the Letter of Credit
upon presentation to the issuing bank of Landlord's (or Landlord’s then authorized
representative’s) certification set forth in Exhibit F.
38.4 Tenant acknowledges and agrees (and the Letter of Credit shall so state) that the
Letter of Credit shall be honored by the issuing bank without inquiry as to the truth of the
statements set forth in such draw request and regardless of whether the Tenant disputes the
content of such statement. The proceeds of the Letter of Credit shall constitute Landlord's sole
and separate property (and not Tenant's property or the property of Tenant's bankruptcy estate)
and Landlord may immediately upon any draw (and without notice to Tenant) apply or offset the
proceeds of the Letter of Credit: (a) against any rent or other amounts payable by Tenant under
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this Lease that is not paid when due; (b) against all losses and damages that Landlord has
suffered or that Landlord reasonably estimates that it may suffer as a result of Tenant’s failure to
comply with one or more provisions of this Lease, including any damages arising under Section
1951.2 of the California Civil Code following termination of this Lease; (c) against any costs
incurred by Landlord in connection with this Lease (including attorneys’ fees); and (d) against
any other amount that Landlord may spend or become obligated to spend by reason of Tenant's
default. Provided Tenant has performed all of its obligations under this Lease, Landlord agrees
to pay to Tenant within sixty (60) days after the LOC Expiration Date the amount of any
proceeds of the Letter of Credit received by Landlord and not applied as allowed above;
provided, that if prior to the LOC Expiration Date a voluntary petition is filed by Tenant or any
guarantor, or an involuntary petition is filed against Tenant or any Guarantor by any of Tenant's
or guarantor's creditors, under the Federal Bankruptcy Code, then Landlord shall not be obligated
to make such payment in the amount of the unused Letter of Credit proceeds until either all
preference issues relating to payments under this Lease have been resolved in such bankruptcy or
reorganization case or such bankruptcy or reorganization case has been dismissed, in each case
pursuant to a final court order not subject to appeal or any stay pending appeal.
38.5 If, as result of any application or use by Landlord of all or any part of the Letter of
Credit, the amount of the Letter of Credit shall be less than the amount set forth in this Section
38, Tenant shall, within five (5) days thereafter, provide Landlord with additional letter(s) of
credit in an amount equal to the deficiency (or a replacement letter of credit in the total amount
required pursuant to this Section 38), and any such additional (or replacement) letter of credit
shall comply with all of the provisions of this Section 38, and if Tenant fails to comply with the
foregoing, notwithstanding anything to the contrary contained in this Lease, the same shall
constitute an incurable Event of Default by Tenant. Tenant further covenants and warrants that it
will neither assign nor encumber the Letter of Credit or any part thereof and that neither Landlord
nor its successors or assigns will be bound by any such assignment, encumbrance, attempted
assignment or attempted encumbrance.
38.6 Landlord may, at any time and without notice to Tenant and without first
obtaining Tenant's consent thereto, transfer all or any portion of its interest in and to the Letter of
Credit to another party, person or entity, including Landlord's mortgagee and/or to have the Letter
of Credit reissued in the name of Landlord’s mortgagee. If Landlord transfers its interest in the
Building and transfers the Letter of Credit (or any proceeds thereof then held by Landlord) in
whole or in part to the transferee, Landlord shall, without any further agreement between the
parties hereto, thereupon be released by Tenant from all liability therefor. The provisions hereof
shall apply to every transfer or assignment of all or any part of the Letter of Credit to a new
landlord. In connection with any such transfer of the Letter of Credit by Landlord, Tenant shall,
at Tenant's sole cost and expense, execute and submit to the issuer of the Letter of Credit such
applications, documents and instruments as may be necessary to effectuate such transfer. Tenant
shall be responsible for paying the issuer's transfer and processing fees in connection with any
transfer of the Letter of Credit and, if Landlord advances any such fees (without having any
obligation to do so), Tenant shall reimburse Landlord for any such transfer or processing fees
within ten (10) days after Landlord’s written request therefor.

Exhibit D, Page 4
Initials

38.7 If the Letter of Credit expires earlier than the LOC Expiration Date, or the issuing
bank notifies Landlord that it shall not renew the Letter of Credit, Landlord shall accept a
renewal thereof or substitute Letter of Credit (such renewal or substitute Letter of Credit to be in
effect not later than sixty (60) days prior to the expiration thereof), irrevocable and automatically
renewable through the LOC Expiration Date upon the same terms as the expiring Letter of Credit
or upon such other terms as may be acceptable to Landlord. However, if (a) the Letter of Credit
is not timely renewed, or (b) a substitute Letter of Credit, complying with all of the terms and
conditions of this paragraph is not timely received, Landlord may present such Letter of Credit to
the issuing bank, and the entire sum so obtained shall be paid to Landlord, to be held by Landlord
in accordance with Section 5 of this Lease. Notwithstanding the foregoing, Landlord shall be
entitled to receive from Tenant all attorneys' fees and costs incurred in connection with the
review of any proposed substitute Letter of Credit pursuant to this Section.
38.8 Landlord and Tenant (a) acknowledge and agree that in no event or circumstance
shall the Letter of Credit or any renewal thereof or substitute therefor or any proceeds thereof be
deemed to be or treated as a “security deposit” under any regulation applicable to security
deposits in the commercial context including Section 1950.7 of the California Civil Code, as
such section now exist or as may be hereafter amended or succeeded (“Security Deposit Laws”),
(b) acknowledge and agree that the Letter of Credit (including any renewal thereof or substitute
therefor or any proceeds thereof) is not intended to serve as a security deposit, and the Security
Deposit Laws shall have no applicability or relevancy thereto, and (c) waive any and all rights,
duties and obligations either party may now or, in the future, will have relating to or arising from
the Security Deposit Laws. Tenant hereby waives the provisions of Section 1950.7 of the
California Civil Code and all other provisions of Regulations, now or hereafter in effect, which
(i) establish the time frame by which Landlord must refund a security deposit under a lease,
and/or (ii) provide that Landlord may claim from the security deposit only those sums reasonably
necessary to remedy defaults in the payment of rent, to repair damage caused by Tenant or to
clean the Premises, it being agreed that Landlord may, in addition, claim those sums specified
above in this Section 38 and/or those sums reasonably necessary to compensate Landlord for any
loss or damage caused by Tenant’s breach of this Lease or the acts or omission of Tenant or any
other Tenant’s Representatives, including any damages Landlord suffers following termination of
this Lease.
38.9 Notwithstanding anything to the contrary contained in this Lease, in the event that
at any time the financial institution which issues said Letter of Credit is declared insolvent by the
FDIC or is closed for any reason, Tenant must immediately provide a substitute Letter of Credit
that satisfies the requirements of this Lease hereby from a financial institution acceptable to
Landlord, in Landlord’s sole discretion.
38.10 Provided no default has occurred hereunder in the twelve (12) month period prior
to the reduction, and no less than thirty (30) days prior to each requested letter of credit reduction
date, Tenant may reduce the amount of Letter of Credit as follows: (i) $[__________] effective
as of first day of the [_________________] full calendar month of the initial Term; and (ii)
$[__________] effective as of the first day of the [______] full calendar month of the initial
Term. If Tenant is not entitled to reduce the amount of the Letter of Credit as of a particular
reduction effective date due to Tenant’s failure to timely pay all rent and other amounts payable
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pursuant to this Lease during the twelve (12) months prior to that particular reduction effective
date, then any subsequent reduction(s) Tenant is entitled to hereunder shall be reduced by the
amount of the reduction Tenant would have been entitled to had Tenant timely paid all rent and
other amounts payable pursuant to this Lease during the twelve (12) months prior to that
particular earlier reduction effective date. Notwithstanding anything to the contrary contained
herein, if Tenant has been in default under this Lease at any time prior to the effective date of any
reduction of the amount of the Letter of Credit and Tenant has failed to cure such default within
any applicable cure period, then Tenant shall have no further right to reduce the amount of the
Letter of Credit as described herein. Any reduction in the Letter of Credit amount shall be
accomplished by Tenant providing Landlord with a substitute Letter of Credit in the reduced
amount, which substitute Letter of Credit shall comply with the requirements of this Section 38.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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EXHIBIT E
ATTACHED TO AND FORMING A PART OF
LEASE AGREEMENT
DATED AS OF _____________, 2015
BETWEEN
[___________________], AS LANDLORD,
AND
[___________________], AS TENANT (“LEASE”)

DISABILITY ACCESS OBLIGATIONS NOTICE TO PROSPECTIVE TENANT
DISABILITY ACCESS OBLIGATIONS
NOTICE TO PROSPECTIVE TENANT
DISABILITY ACCESS OBLIGATIONS UNDER
SAN FRANCISCO ADMINISTRATIVE CODE CHAPTER 38

Before you, as the Tenant, enter into a lease with us, the Landlord, for the following
property: [___________________], San Francisco, California (the “Property”), please be aware
of the following important information about the lease:
You May Be Held Liable For Disability Access Violations On The Property. Even
though you are not the owner of the Property, you, as the tenant, as well as the Property owner,
may still be subject to legal and financial liabilities if the leased Property does not comply with
applicable Federal and State disability access laws. You may wish to consult with an attorney
prior to entering into this lease to make sure that you understand your obligations under Federal
and State disability access laws. The Landlord must provide you with a copy of the Small
Business Commission Access Information Notice under Section 38.6 of the Administrative Code
in your requested language. For more information about disability access laws applicable to
small businesses, you may wish to visit the website of the San Francisco Office of Small
Business or call 415-554-6134.
The Lease Must Specify Who Is Responsible for Making Any Required Disability
Access Improvements to the Property. Under City law, the lease must include a provision in
which you, the Tenant, and the Landlord agree upon your respective obligations and liabilities for
making and paying for required disability access improvements on the leased Property. The lease
must also require you and the Landlord to use reasonable efforts to notify each other if they make
alterations to the leased Property that might impact accessibility under federal and state disability
access laws. You may wish to review these provisions with your attorney prior to entering into
this lease to make sure you understand your obligations under the lease.
PLEASE NOTE: The Property may not currently meet all applicable construction-related
accessibility standards, including standards for public restrooms and ground floor entrances and
exits.
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By signing below, I confirm that I have read and understood this Disability Access
Obligations Notice.
TENANT:

LANDLORD:

[___________________]

[___________________]

By:

By: _________________________

DO NOT SIGN
Name:
Title:

By: _________________________
By:

DO NOT SIGN
Name:
Title:
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EXHIBIT F
ATTACHED TO AND FORMING A PART OF
LEASE AGREEMENT
DATED AS OF _____________, 2015
BETWEEN
[___________________], AS LANDLORD,
AND
[___________________], AS TENANT (“LEASE”)

FORM OF LETTER OF CREDIT
________________________
[Name of Financial Institution]
Irrevocable Standby
Letter of Credit
No. ______________________
Issuance Date:_____________
Expiration Date:____________
Applicant:__________________

Beneficiary
[Insert Name of Landlord]
[Insert Building management office address]
_____________________________
_____________________________
_____________________________
With copies of all notices to Beneficiary
Also delivered to:
[TO BE PROVIDED]
Ladies/Gentlemen:
We hereby establish our Irrevocable Standby Letter of Credit in your favor for the
account of the above referenced Applicant in the amount of ____________________ U.S.
Dollars ($____________________) available for payment at sight by your draft drawn on us
when accompanied by the following documents:
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1.

An original copy of this Irrevocable Standby Letter of Credit.

2.

Beneficiary’s dated statement purportedly signed by an authorized signatory or agent
reading: “This draw in the amount of ______________________ U.S. Dollars
($____________) under your Irrevocable Standby Letter of Credit No.
____________________ represents funds due and owing to us pursuant to the terms of
that certain lease by and between ______________________, as landlord, and
_____________, as tenant, and/or any amendment to the lease or any other agreement
between such parties related to the lease.”

It is a condition of this Irrevocable Standby Letter of Credit that it will be considered
automatically renewed for a one year period upon the expiration date set forth above and upon
each anniversary of such date, unless at least 90 days prior to such expiration date or applicable
anniversary thereof, we notify you in writing, by certified mail return receipt requested or by
recognized overnight courier service, that we elect not to so renew this Irrevocable Standby
Letter of Credit. In addition to the foregoing, we understand and agree that you shall be entitled
to draw upon this Irrevocable Standby Letter of Credit by complying with items 1 and 2 above in
the event that we elect not to renew this Irrevocable Standby Letter of Credit and, in addition,
you provide us with a dated statement purportedly signed by an authorized signatory or agent of
Beneficiary stating that the Applicant has failed to provide you with an acceptable substitute
irrevocable standby letter of credit in accordance with the terms of the above referenced lease.
We further acknowledge and agree that: (a) upon receipt of the documentation required herein,
we will honor your draws against this Irrevocable Standby Letter of Credit without inquiry into
the accuracy of Beneficiary’s signed statement and regardless of whether Applicant disputes the
content of such statement and without signatory confirmation by your current lender or banker;
(b) this Irrevocable Standby Letter of Credit shall permit partial draws and, in the event you elect
to draw upon less than the full stated amount hereof, the stated amount of this Irrevocable
Standby Letter of Credit shall be automatically reduced by the amount of such partial draw; and
(c) you shall be entitled to transfer your interest in this Irrevocable Standby Letter of Credit from
time to time and more than one time without our approval and without charge by competing and
delivering to us our Form of Transfer attached hereto as Exhibit A. In the event of a transfer, we
reserve the right to require reasonable evidence of such transfer as a condition to any draw
hereunder. Any fees or charges that arise or accrue hereunder are for the account of Applicant
and shall in no event be a condition to our honoring of your draw request.
Payment against presentations hereunder prior to 10:00 a.m. California time, on a business
day shall be made by bank during normal business hours of the bank’s office on the next
succeeding business day. Payment against presentations hereunder after 10:00 a.m. California
time, on a business day shall be made by bank during normal business hours of the bank’s office on
the second succeeding business day. For purposes hereof, business days shall mean calendar days
other than weekends and legally recognized bank holidays.
All drafts must be marked “drawn under __________________ Standby Letter of Credit
number ________.”
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This Irrevocable Standby Letter of Credit is subject to the terms and conditions of the
International Standby Practices (ISP 98).
We hereby engage with you to honor drafts and documents drawn under and in
compliance with the terms of this Irrevocable Standby Letter of Credit.
This Irrevocable Standby Letter of Credit sets forth in full the terms of our undertaking
which shall not in any way be modified, amended, amplified, or limited by reference to any
document, instrument, or agreement, whether or not referred to herein.
All communications to us with respect to this Irrevocable Standby Letter of Credit must
be addressed to our office located at ______________________________________________ to
the attention of __________________________________.
Very truly yours,
_______________________
[name]
[title}
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DECLARATION OF
_________________ MASTER CONDOMINIUM
Establishing a Plan for Condominium Ownership
of the Premises Located at:
__________________
_________________, Virginia ____________
Pursuant to Chapter 4.2, Title 55 of the Code of Virginia

Name: _________________ MASTER CONDOMINIUM
Declarant:
Date of Declaration: ___________________, 201___
LEGAL DESCRIPTION:

AFTER RECORDING PLEASE RETURN TO:
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DECLARATION
OF
______________ MASTER CONDOMINIUM
(Pursuant to Chapter 4.2, Title 55 of the Code of Virginia)

THIS DECLARATION OF ___________ MASTER CONDOMINIUM is made as of the
_____ day of _______________________, 201__, by ___________________(“Declarant”),
having an address of c/o __________________________________________________.
RECITALS:
R-1. Declarant is the owner in fee simple of the real property located at
________________________, being more particularly described in Exhibit A annexed hereto
and made a part hereof (the “Land”) together with the building and other improvements located
thereon (the “Building”) and all of the easements, covenants, rights, duties, obligations and
appurtenances belonging or appurtenant to any of the foregoing (the Land, the Building and such
easements, covenants, rights, duties, obligations and appurtenances, excluding the Reserved
Interests (defined below), collectively, the “Property”).
R-2. Declarant is a _____________ engaged in the business of providing
_________________. Declarant utilizes, and shall continue to utilize after the date of this
Declaration, portions of the Building as a _______________, which is a critical component of its
[operations].
R-3. Declarant desires to (1) establish a mixed use, commercial and residential
condominium (the “Condominium”) pursuant to the provisions of Chapter 4.2 of Title 55 of the
Code of Virginia (as the same may be amended from time to time, the “Condominium Act”); and
(2) maintain ownership of the portions of the Building within which the [corporation’s critical
use] is situated.
R-4. Declarant also desires to reserve the Special Rights (as defined below) in order to
protect the Services and meet its regulatory and public service commitments. The Special Rights
shall control in the event any other provision of the Condominium Instruments conflicts
with Exhibit F until the Special Rights Termination Date.
NOW, THEREFORE, Declarant does hereby declare and state on behalf of itself, its
successors and assigns, and on behalf of all persons having or seeking to acquire any interest of
any nature whatsoever in the Property, as follows:
ARTICLE 1
DEFINITIONS
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Terms used in this Declaration that are not capitalized shall have the meanings ascribed
to such terms in Section 55-79.41 of the Condominium Act or, if not defined therein, such terms
shall generally be given their natural, commonly accepted definitions unless otherwise specified.
Capitalized terms shall be defined as set forth below.
“AAA” shall have the meaning ascribed to such term in Section 14.4A.
“Accessed Unit Owner” shall have the meaning ascribed to such term in Section 3.6B.
“Affiliate” means, except as otherwise provided in the Condominium Instruments, with
respect to any Person, any other Person which, directly or indirectly, (i) controls, is controlled by
or is under common control with such Person or (ii) owns at least twenty five percent (25%) of
the stock or other ownership interest of such Person. For purposes of the foregoing definition,
“control” (including correlative meanings of “controlled by” and “under common control with”)
shall mean possession, directly or indirectly, of the power to direct or cause the direction of the
management policies of the entity in question, whether through ownership of voting securities,
partnership interests, or by contract or otherwise.
“Alteration” Any capital improvement (in the case of the Association) or any alterations,
additions, improvements or repairs (with respect to any Unit Owner or Occupant) which is to be
performed within or to the Building or on the exterior of the Building, including, without
limitation, within any Units (including the air space above and around the Building comprising a
portion of a Unit) and the Common Elements.
“Applicable Arbitration Rules” shall have the meaning ascribed to such term in Section
14.4A.
“Arbitration Notice” shall have the meaning ascribed to such term in Section 14.4B.
“Association” All of the Unit Owners acting as a group in accordance with the Bylaws.
“Base Rate” The “prime rate” as published by The Wall Street Journal for the relevant
date or period or, if The Wall Street Journal ceases to publish a “prime rate, a rate of interest,
determined daily, which is three percentage points (3.0%) above the 14-day moving average
closing trading price of 90-day Treasury bills.
“Board of Directors” or “Board” or “Executive Board” means the executive and
administrative entity established by the Bylaws to act for the Association in governing the
Condominium.
“Building” shall have the meaning ascribed to such term in the Recitals.
“Business Day" means every day other than Saturdays, Sundays, all days observed by the
federal government, or the Commonwealth of Virginia as legal holidays.
“Bylaws” means the Bylaws of the Association appended to this Declaration as Exhibit C
hereto and incorporated herein, providing for the self-government of the Condominium by the
Association in accordance with Section 55-79.73 et seq. of the Condominium Act, as the same
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may from time to time be amended, restated or supplemented in accordance with the terms
thereof.
“[Equipment] Unit” shall mean Unit ___-1, as more particularly described herein and as
more particularly shown on the Plats and Plans, together with the [Equipment] Unit’s undivided
Percentage Interest of ownership in the Common Elements.
“[Equipment] Unit Owner” The Unit Owner of the [Equipment] Unit, from time to time.
“Capital Sharing Notice” shall have the meaning ascribed to such term in Section 3.3G
hereto.
“[Critical Facility]” shall mean the [critical use] located and operating within the
Declarant Units (and the Limited Common Elements appurtenant thereto), including
________________.
“[Critical Facility] Adverse Effect” Until the Special Rights Termination Date, an
adverse effect, as determined in the sole judgment of the Equipment Unit Owner, on (x) the then
current or future operation of the [Critical Facility], including without limitation the
uninterrupted provision of [critical use] therefrom without any impairment of the quality of such
service or (y) the ability of [corporate parent], its Affiliates or any Occupants of a [corporate]
Unit with respect to the provision of such [critical use], without additional cost or liability
thereto.
“Claims” means all claims, counterclaims, suits, actions or proceedings and any other
liabilities, losses, damages, penalties, charges, costs and expenses, including without limitation,
reasonable out-of-pocket attorneys’ fees, expenses and litigation costs incurred in connection
therewith or in connection with the prosecution of any indemnification given with respect
thereto.
“Common Elements” All portions of the Property other than the Units, as more fully set
forth in Section 3.3 and Section 3.4. The Common Elements consist of the General Common
Elements and the Limited Common Elements.
“Common Expenses” shall have the meaning ascribed to such term in Section 3.3C.
“Condominium” shall have the meaning ascribed to such term in the Recitals.
“Condominium Act” shall have the meaning ascribed to such term in the Recitals.
“Condominium Instruments” This Declaration, the Bylaws, the Plats and Plans, and all
Exhibits and Appendices to any of the foregoing, as any or all of the same may be amended from
time to time.
“Condominium Insured Property” shall have the meaning ascribed to such term in
Section 9.1.1 of the Bylaws.
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“Controlling Interest” shall mean a direct or indirect ownership interest in a Unit
(whether the same constitutes shares, partnership interests, membership interests or otherwise)
where the Transfer of such interest, directly or indirectly, would transfer either (A) day to day
management control over such Unit Owner or (B) when aggregated with other transfers, majority
voting control in such Unit Owner.
“CPI” means the Consumer Price Index (CPI-U) Northeast; All Items; 1982-84 = 100
standard reference base period), as published by the Bureau of Labor Statistics, United States
Department of Labor or, if the same ceases to be published, a commonly used substitute therefor
reasonably selected by the Association.
“Declarant” shall have the meaning ascribed to such term in the Recitals.
“Declaration” shall mean this Declaration of _______________ Master Condominium, as
the same may from time to time be amended, restated or supplemented in accordance with the
terms hereof.
“Development Rights” is defined in Section 6.2.D.
“Discontinuation Notice” shall have the meaning ascribed to such term in Section 3.5E.
"Directors" The members of the Board of Directors.
“Estoppel Certificate” shall have the meaning ascribed to such term in Article 12.
“Emergency” shall mean a condition requiring repair, replacement or other action
immediately necessary for the preservation of the Building or the property of the Condominium
or Occupants located thereat or for the safety of the Occupants or other Persons, or required to
avoid the suspension of any necessary service in the Building or so designated by any Legal
Requirements. Until the Special Rights Termination Date, with respect to the rights of the
[corporate] Unit Owner to take any action, “Emergency” shall also include a situation causing or
threatening to cause, in the sole judgment of the [corporate] Unit Owner, (a) an imminent
interruption in [critical use] provided by such owner of the [corporate] Unit, its Affiliates or
Occupants or (b) some other [Critical Facility] Adverse Effect. For purposes of Section 3.6
hereto, with respect to entry by the Association or any Unit Owner or Occupant (or any
designee) into the [corporate] Unit or the Limited Common Elements appurtenant thereto which
are then being utilized, in whole or in part, in the operation of the [critical facility], “Emergency”
shall only include conditions which require action immediately necessary for the preservation of
the Building or for the safety of the Occupants or other Persons or to prevent imminent damage
to another Unit.
“Entering Unit Owner” shall have the meaning ascribed to such term in Section 3.6B.
“Expedited Procedures” shall have the meaning ascribed to such term in Section 14.4A.
“General Common Elements” shall have the meaning ascribed to such term in Section
3.3A. [IDENTIFICATION OF ALL GCE’S TO BE DETERMINED AND DESCRIBED IN
DECLARATION AND PLATS AND PLANS]

#32630241_v2

4

“HVAC” means the heating, ventilation, and air conditioning system for the Building.
“Identifying Number” means one or more letters and/or numbers that identify only one
(1) Unit in the Condominium.
“Indemnitee” shall have the meaning ascribed to such term in Section 15.3 of this
Declaration.
“Indemnitor” shall have the meaning ascribed to such term in Section 15.3 of this
Declaration.
“Initial Director” shall have the meaning ascribed to such term in Article 12.
“Initial Principal Unit Owner” The Principal Unit Owner which acquires the Principal
Unit from [corporation] at the Principal Unit Closing.
“Institutional Lender” means (a) a savings and loan association; (b) a savings bank; (c) a
commercial bank or trust company; (d) an insurance company; (e) an educational, state,
municipal or similar public employees’ welfare, pension or retirement fund or system or any
other corporation or organization subject to supervision and regulation by the insurance or
banking departments of any State of the United States or the United States Treasury, or any
successor department or departments hereafter exercising the same functions as said
departments; (f) an investment banking firm or other financial institution, a real estate investment
trust, an institution that qualifies as a REMIC under the Internal Revenue Code of 1986, as
amended (whether any of the foregoing shall be acting individually or in any fiduciary capacity);
(g) any sovereign wealth fund; (h) any governmental agency or entity insured by a governmental
agency; or (i) any entity substantially similar to any of the foregoing and which is generally
commercially treated as an institutional investor or any other entity all of the equity owners of
which are Institutional Lenders under another clause of this definition; provided any of the
foregoing Persons in clauses (a) through (i) inclusive shall be subject to service of process within
the United States of America and shall either have a net worth or a combined capital, surplus and
undivided profits (as shown by its most recent financial statement) of at least $100,000,000, as
adjusted every five (5) years to reflect any increase in CPI, or shall otherwise be reasonably
satisfactory to the Unit Owners, by Supermajority Approval.
“Insurance Requirements” shall mean the rules, regulations, orders and other
requirements of any board of fire underwriters or fire insurance rating organization or any other
similar body performing the same or similar functions and having jurisdiction over the Land
and/or the Building or any Unit, and the requirements of any insurance policy applicable to the
Property and maintained by the Association pursuant to Article 7 of this Declaration.
“Insurance Trustee” shall have the meaning ascribed to such term in Section 9.1.4 of the
Bylaws.
“Land” shall have the meaning ascribed to such term in the Recitals.
“Legal Requirements” shall have the meaning ascribed to such term in Section 5.4.
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“Limited Common Elements” shall mean a portion of the Common Elements reserved for
the exclusive use of one or more, but fewer than all Units.
“Listed Mortgagee” A mortgagee which is an Institutional Lender holding a Listed
Mortgage of which the Association has received written notice pursuant to and in conformance
with the provisions of Section 11.1 and, if applicable, the Condominium Act.
“Listed Mortgage” shall mean a bona fide, arm’s length mortgage or deed of trust
recorded in the Registry which encumbers an entire Unit, and is held by a Listed Mortgagee. A
Listed Mortgage shall not include, a mortgage, deed of trust, or other security interest which is
created for the purpose of securing a bona fide indebtedness of any Person who acquires fee title
to an individual Subunit in a Subunit Condominium established pursuant to the terms of the
Condominium Instruments, unless the said mortgage or deed trust encumbers all of the Subunits
in the particular Subunit Condominium at the time the mortgage or deed of trust is recorded in
the Registry.
“Major Capital Expenditure” or “Major Improvement” shall mean any capital
expenditure related to any General Common Element or any improvement to any General
Common Element, which (i) is structural in nature, (ii) restricts access to any portion of the
Building, (iii) could have a [critical facility] Adverse Effect, or (iv) is estimated by the
Association to cost in excess of One Hundred Thousand Dollars ($100,000.000), as adjusted
every five (5) years to reflect any increase in CPI, or shall otherwise be reasonably satisfactory to
the Unit Owners, by Supermajority Approval.
“Mortgagee” shall mean any holder of a bona fide, arm’s length mortgage or deed of trust
of record encumbering an entire Unit. A Mortgagee shall not include the holder of a mortgage,
deed of trust, or other security interest which is created for the purpose of securing a bona fide
indebtedness of any Person who acquires fee title to an individual Subunit in a Subunit
Condominium established pursuant to the terms of the Condominium Instruments, unless the
said mortgage or deed trust encumbers all of the Subunits in the particular Subunit Condominium
at the time the mortgage or deed of trust is recorded in the Registry.
“Occupant” shall mean, as applicable, (i) the Unit Owner of a Unit, whether or not
occupying such Unit or a portion thereof; and (ii) any Person lawfully occupying all or a portion
of a Unit pursuant to a lease, sublease or license or similar written or oral agreement.
“Officer” shall mean any member of the Board of Directors or official of the
Condominium elected in accordance with the Bylaws.
“Par Value” means the number of dollars (or points) assigned to each Unit by this
Declaration, as set forth on Exhibit B attached hereto, as the same may be amended from time to
time in accordance with the terms of this Declaration. The allocation of an undivided interest of
ownership in the Common Elements to each Unit is expressed as a decimal and may be referred
to as either Par Value or Percentage Interest.
“Percentage Interest” shall have the meaning ascribed to such term in Section 3.3D
hereto.
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“Person” means a natural person, corporation, partnership, limited liability company,
association, trustee, governmental authority or other legal entity.
“Plats and Plans” means the site plan and plat and the building floor plans depicting the
Condominium, appended to this Declaration as Exhibit D and Exhibit E, as the same may be
amended from time to time as provided herein and in accordance with applicable Legal
Requirements.
“Principal Unit” shall mean Unit PU-1, as more particularly described herein and as more
particularly shown on the Plats and Plans, together with the Principal Unit’s undivided
Percentage Interest of ownership in the Common Elements.
“Principal Unit Closing” The closing of the initial sale by the Declarant of the Principal
Unit.
“Principal Unit Closing Date” The date on which the Principal Unit Closing occurs.
“Principal Unit Limited Common Elements” The Limited Common Elements assigned
for the exclusive use of the Principal Unit as described in Section 3.4A.
“Principal Unit Renovations” is defined in Exhibit H.
“Principal Unit Owner” The record owner of the Principal Unit, from time to time.
“Project REA” means that certain Declaration and Deed of Reciprocal Easements,
Covenants and Restrictions, dated as of ____________________, 2013 and recorded in the
Registry on _____________________ as Document No. ___________________, entered into by
Declarant in its capacity as the Owner of the Property, and by Declarant in its capacity as the
record owner of the South Parcel.
“Property” shall have the meaning ascribed to such term in the Recitals.
“Qualified Arbitrator” shall have the meaning ascribed to such term in Section 14.4A.
“Reallocated Percentage Interest” shall mean the Percentage Interest appurtenant to any
Unit as deemed to have been reallocated to exclude the Percentage Interest appurtenant to the
[Equipment] Unit in accordance with Section 3.3F. From and after the Special Rights
Termination Date, the term “Reallocated Percentage Interest” as used in this Declaration shall
mean the “Percentage Interests” (and there shall be no deemed exclusion of the Percentage
Interest appurtenant to the [Equipment] Unit in connection with the calculation thereof).
“Registry” means the land records Office of the Clerk of the Circuit Court of
_______________ County, Virginia.
“Reserve Fund” shall have the meaning ascribed to such term in the Bylaws.
“Reserved Interests” shall mean all of the right, title and interest of Declarant, its
successors and assigns to whom Declarant makes an express assignment, in and to all those
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[critical equipment] which may be located in, on, over, under and through the streets and
sidewalks adjoining or on the Property to which Declarant has, as of the date hereof, exclusive or
non-exclusive use, and further the permanent and perpetual right, privilege, authority, easement
and right of way to place, replace, construct, reconstruct, install, operate, use, repair, maintain,
relocate and remove such [critical equipment] as Declarant and its successors and assigns, in
their sole and exclusive discretion, may from time to time deem necessary in, on, over, under and
through the streets and sidewalks adjoining or on the Property.
“Rules and Regulations” means the rules and regulations adopted or amended pursuant to
the provisions of Article 9 of this Declaration. The initial Rules and Regulations are attached as
Appendix 1 to the Bylaws.
“Sale,” “Sell,” “Sold” or like terms, including the term “conveyance” shall be deemed to
mean a “Disposition”, as such term is defined in the Condominium Act, and any sale,
conveyance or transfer by a Unit Owner of its interest in its Unit, whether or not for
consideration.
“South Parcel” means that certain parcel of real property adjacent to the Land, being
more particularly described in “Exhibit A” of the Project REA. As of the date of this Declaration,
the South Parcel is owned in fee simple by Declarant, and is generally unimproved.
“Special Protections Floor” shall have the meaning ascribed to such term in Section 3
of Exhibit G hereto.
“Subunit Condominium” shall have the meaning ascribed to such term in Section 6.5.
“Subunits” shall have the meaning ascribed to such term in Section 6.5.
“Supermajority Approval” shall mean, as to any action, decision or other matter, consent
or approval of such action, decision or other matter by both (i) the [Equipment] Unit Owner and
(ii) Unit Owners (other than the [Equipment] Unit Owner) owning in the aggregate at least 80%
of the Reallocated Percentage Interest. If any action, decision or other matter is to be consented
to or approved by Unit Owners which is less than all of the Unit Owners, then the reference to
80% of the Reallocated Percentage Interest in such circumstances shall refer to Unit Owners
owning in the aggregate 80% of the Reallocated Percentage Interest.
“[critical use]” shall mean ___________________________.
“Temporary Easement” is defined in Section 6.2.D.
“Unit(s)” shall mean those portions of the Condominium designed and intended for
individual ownership as described in Section 3.2 of this Declaration, which consist of any one of
those portions of the Condominium which is separately identified by an Identifying Number and
separately shown on the Plats and Plans. The Units shall consist of the Principal Unit and the
[Corporate] Units. Units which are initially [Corporate] Units shall continue to be Units even if
later ceasing to be [Corporate] Units.
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“Unit Expense” means any amount (with the exception of Common Expenses) that is
required by the Condominium Instruments to be paid by a Unit Owner either directly or to the
Association or another Unit Owner.
“Unit Owner(s)” shall mean the record owner(s) of any Unit, from time to time. The
term Unit Owner shall include, as the context may require, the [Equipment] Unit Owner, the
Principal Unit Owner, the [Corporate] Units Owner or the Unit Owner any other Unit in the
Condominium.
“Special Rights” shall mean the rights of the [Corporate] Units Owner under the
Condominium Instruments that are in addition to the rights of the other Unit Owners with respect
to its ability to access the Units which are not [Corporate] Units, to perform work in such Units
which are not [Corporate] Units, the ability to impact the business, occupancy and operations of
the Occupants therein in the event of an Emergency and the other special rights the [Corporate]
Units Owner has under the Condominium Instruments to disrupt the normal operations of such
other Unit Owner in its Unit(s) and the peaceful possession and quiet enjoyment of any
Occupants thereof, as well as the ability of [Corporation] to access Units other than [Corporate]
Units and both General Common Elements and Limited Common Elements appurtenant to a
[Corporate] Unit and to perform work therein or thereon, arising out the use of any portion of the
[Corporate] Units for the provision of [critical use], including without limitation the rights
under Exhibit F hereto.
“Special Rights Termination Date” shall mean the date which is the earlier to occur of (a)
the date which is two (2) years after the date upon which none of the [Corporate] Units is being
used for the provision of [critical use] (excluding any period of non-use, regardless of duration
due to casualty or restoration) or (b) the date the [Corporate] Units Owner acknowledges in
writing to the Board of Directors that none of the [Corporate] Units is being used primarily for
the provision of [critical use] and that the [Corporate] Units Owner does not intend to use any of
the [Corporate] Units primarily for the provision of [critical use] during the following two (2)
years.
“[Corporate] Units” shall initially mean the Units identified as “[Corporate] Units”
on Exhibit B attached hereto and on the Plats and Plans, including the [Equipment] Unit, the
_________ Unit and the undivided Percentage Interest in the ownership of the Common
Elements appurtenant to such [Corporate] Units. If any Unit which comprises a [Corporate] Unit
(other than the [Equipment] Unit) is Sold (including without limitation by reason of foreclosure
or deed in lieu of foreclosure) to a Person which is not any of: (a) a [provide of the critical use];
(b) an Affiliate of Declarant; (c) a successor to Declarant by merger, consolidation or other
operation of law; or (d) a Person receiving a spin-off of [Corporate] assets who intends to
continue use of the Unit to provide [critical use], then such Unit shall no longer constitute a
“[Corporate] Unit” except for the purpose of the right to use the Limited Common Elements
appurtenant to the [Corporate] Units for the provision of utilities and services exclusively serving
the [Corporate] Units. If applicable, if there is sufficient capacity in the base Building systems,
Declarant shall have the right in its sole discretion to disconnect such [Corporate] Unit from the
separated [Corporate] systems and reconnect such [Corporate] Unit’s systems to the base
Building systems (at Declarant’s sole cost and expense) and such Unit shall thereafter no longer
constitute a “[Corporate] Unit” for any purpose and shall no longer have a right to share in the
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use of any [Corporate] Units Limited Common Elements. At all times, a Unit formerly classified
as a [Corporate] Unit shall nevertheless continue to be a Unit for all purposes in the
Condominium.
“[Corporate] Units Limited Common Elements” The Limited Common Elements
assigned for the exclusive use of [Corporate] Units as described in Section 3.4B, as the same
may be identified on the Plats and Plans.
“[Corporate] Units Owner” The record owner or owners of the [Corporate] Units, from
time to time.
“[Protection] Requirements” shall mean and refer to the maximum permitted
____________________ [is the protected use sensitive to things? E.g., broadcast services are
sensitive to noise and electronic equipment, delicate equipment might be vulnerable to vibration.
There may be security concerns.]
ARTICLE 2
SUBMISSION TO CONDOMINIUM REGIME
Declarant, as the record owner of the Land more particularly described on Exhibit A
attached hereto, located in the County of ____________, Virginia, hereby submits the Land and
the Building and other improvements situated thereon to the provisions of the Condominium Act,
excepting and reserving the Reserved Interests unto Declarant and any successors and assigns to
whom Declarant makes an express assignment thereof, and hereby creates and establishes a
commercial and residential condominium to be governed by and subject to the provisions of the
Condominium Act. The Property is more particularly shown on the Plats and Plans which are
attached hereto and incorporated herein as Exhibit D and Exhibit E, respectively.
ARTICLE 3
DESCRIPTION OF THE CONDOMINIUM
Section 3.1 Name and Components of the Condominium. The name of the
Condominium shall be “____________ Master Condominium,” and it shall consist of: the
Property, as depicted on the Plats and Plans, including, without limitation, the Building having a
basement level and _____ (___) above grade floors, and roof levels, as shown on the Plats and
Plans, including _____ (___) Units (consisting of the [Equipment] Unit, the [Corporate] Unit and
the Principal Unit), the Limited Common Elements and the General Common Elements. The
address of the Condominium shall not be changed without the unanimous consent of the Board
of Directors.
Section 3.2

Description of the Units.

A.
Annexed hereto and made a part hereof as Exhibit B is a serial list of the Units.
The initial Identifying Number of each Unit, together with its Par Value and initial Percentage
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Interest is set forth in Exhibit B to this Declaration. The location and approximate dimensions of
each Unit are further shown in general fashion on the Plats and Plans.
B.
Each Unit includes: all non-structural walls within such Unit, all utility lines,
conduits, ducts, shafts, pipes, plumbing, wiring, chimneys, flues, vents, equipment, fixtures,
machinery, furnishings, all windows, the decorated surfaces of all walls, ceilings and floors,
landscaping and other services, facilities and all mechanical and electrical systems and
equipment for the furnishing of utilities or services exclusively used in connection with such
Unit and located within such Unit, all water and sewage pipes located within the boundaries of
the Unit and serving only that Unit, those portions, lying within the designated boundaries of a
Unit, of any ducts, conduits, wires, bearing walls, bearing columns, or any other apparatus lying
partially within and partially outside of the designated boundaries of a Unit, but serving only that
Unit, but excluding any Limited Common Elements and such items serving the Common
Elements or located in any portion of the Building contributing to the structure or support
thereof, which are deemed part of the Common Elements. Soundproofing materials, pipes,
wires, conduits or other enclosures (and any related vents, ducts and flues within any pipe chase,
shaft or other enclosure) located within any Unit that serve more than one Unit shall be part of
the General Common Elements, unless otherwise designated in this Declaration.
C.
Except as specifically set forth in the Plats and Plans, each Unit consists of the
volumes or cubicles of space which are enclosed by the lower, upper and lateral or perimetrical
boundaries described as follows:
(i)
Lower Boundary: A horizontal plane, the elevation of which coincides
with the unfinished uppermost unexposed surface of the concrete slab or sub-floor immediately
below the Unit, extended to intersect the lateral or perimetrical boundaries thereof.
(ii)
Upper Boundary: A horizontal plane, the elevation of which coincides
with the lowermost unexposed surface of the concrete slab immediately above the Unit extended
to intersect the lateral or perimetrical boundaries thereof.
(iii)

Lateral or Perimetrical Boundaries:

(1)
Interior Building Walls Between Units or Between Unit and
Common Elements: The centerline of the wall separating the Unit from another Unit or
Common Elements.
(2)
Exterior Building Walls without Windows or Glazing: The
centerline of the exterior wall; excluding, however, the portion of any exterior building walls
bounded by the interior surface of the exterior curtainwall system including the backup wall
studs and interior surface of the concrete or masonry wall, which shall be maintained by the
Association as a General Common Element.
(3)
Exterior Building Walls Consisting in Whole or in Part of
Windows, Glazed Doors or other Glazing Elements: An imaginary line along the entire wall
defined by the vertical plane of the exterior face of the glass, such that all glass windows, glass
panels and other glass elements shall be part of each of the Units.
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(4)

Doors: The exterior surface thereof, including door glass (if any)

and door frames.
D.
Notwithstanding the descriptions of the Unit boundaries described in Section
3.2.C above, the Principal Unit, or a portion thereof, may include horizontal or vertical
boundaries that consist in whole or in part of geometric horizontal or vertical planes established
without reference to improvements constituting a portion of the Building. Any and all such
horizontal and vertical boundaries are identified and shown the Plat and Plans.
Section 3.3

General Common Elements.

A.
Description of General Common Elements. The “General Common Elements”
shall mean those Common Elements, including all areas and facilities, easements and services of
the Condominium that are for the common use of all Unit Owners. As of the date of this
Declaration, the General Common Elements include:
(i)
the Land, (y) the air space above and around the Building (excluding the
air space included within the boundaries of the Principal Unit, as more particularly shown on the
Plats and Plans, and excluding any air space above or adjacent to those portions of the Principal
Unit that are above the ____ (____) floor if and when any Development Rights are exercised by
the Principal Unit Owner with respect thereto and the boundaries of the Principal Unit or the
Limited Common Elements appurtenant to the Principal Unit are modified to include such air
space), and (z) all rights, if any, in and to the street or roadway areas bordering the Land,
together with the benefit of and subject to all other rights and easements referred to herein and
in Exhibit A, other than the Reserved Interests;
(ii)
the foundations, footings, structural columns, girders, beams, supports,
exterior walls, and interior structural or bearing walls, and those portions of the floors, exterior
and interior building walls and ceilings of the Building that are not included within the
boundaries of the Units or the Limited Common Elements appurtenant thereto;
(iii) any areas designated on the respective sheets of the Plats and Plans as
“General Common Elements”;
(iv)
the Building’s fire stairs and stairwells from and below the ______ (____)
floor of the Building;
(v)

the Building-wide addressable fire alarm system;

(vi)
the sump pumps, storm drainage, and sewer facilities serving the Building,
including the existing sewage ejector pumps located in the Basement;
(vii)

the roof drainage system servicing the Building;

(viii) the existing domestic water and fire standpipe systems servicing the
Building, including [______________];
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(ix)
any mechanical systems for the Building identified as General Common
Elements on the Plats and Plans;
(x)

the structural elements of the building roof and roof system; and

(xi)
all other elements and features of the Condominium, however designated
or described, excepting only the Units themselves and the Limited Common Elements.
Each Unit shall include an undivided interest, based on each Unit’s Percentage Interest
assigned to each Unit pursuant to Section 3.3D, in the General Common Elements.
Notwithstanding Section 3.2C(iii) above, any portion of interior building walls between
Units or between a Unit and Common Elements bounded by the plane on the Unit side of the
studs serving as the framework of each such wall shall be maintained by the Association as a
General Common Element.
To the extent of any interpretive conflict or ambiguity between the description of a General
Common Element or Limited Common Element, the description of the Limited Common
Element shall govern.
B.
Repair and Maintenance of General Common Elements. The Association
shall be responsible for operating, maintaining, repairing and replacing the General Common
Elements, including without limitation the exterior of the Building and Building roof in a
weather tight manner, and shall maintain all General Common Element locations within the
Building, and shall keep all exterior landscaping and parking areas and drive aisles in a clean and
sanitary condition, free of snow and debris, all of the foregoing consistent with the standard of
maintenance in similar mixed use commercial and residential buildings in ____________
County, Virginia.
C.
Common Expenses. Unless otherwise stated in the Condominium Instruments,
all costs and expenses incurred in connection with the management, operation, and maintenance
of the General Common Elements (“Common Expenses”) shall be allocated and assessed among
the Unit Owners in accordance with their respective Percentage Interests, including premiums
for insurance policies that are deemed to be a Common Expense pursuant to Article 10 of the
Bylaws. Until such time as the Units are separately assessed for real estate tax purposes by the
local assessor’s office, real estate taxes and any other amounts assessed with respect to the
Property shall be Common Expenses. Notwithstanding the foregoing or anything set forth herein
to the contrary, the following General Common Element costs and expenses shall be allocated
and assessed among the Unit Owners as a Unit Expense:
(i)
Other easements and services: Other charges for easements and services
rendered for the benefit of a particular Unit Owner or otherwise allocated under this Declaration
or in the Bylaws to a particular Unit Owner; and
(ii)
Damage to General Common Elements: Cost and expenses necessitated
by the negligence, misuse, abuse or neglect of a Unit Owner, its agents, contractors, employees,
tenants, licensees or invitees.
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Notwithstanding anything set forth herein to the contrary, the special allocation rules set
forth in Section 3.3F and 3.3G below, shall always control and govern, and if the Association
determines from time to time that the actual use of any General Common Elements by the Unit
Owners is not appropriately reflected in the allocations of Common Expenses and Unit Expenses
set forth in this Section 3.3C (or elsewhere in the Condominium Instruments), subject to the
provisions of Section 3.3F and 3.3G, which shall always govern and control, the Association
shall make an appropriate adjustment, which may be retroactive, and charge and/or credit the
appropriate Unit Owners accordingly.
D.
Determination of Percentage Interest. The Par Value and initial percentage
interest of ownership of each Unit in and to the Common Elements, based on the initial Par
Value of the Units allocated to each Unit as set forth on Exhibit B (“Percentage Interest”) has
been determined in accordance with the Condominium Act based on the approximate square
footage of the enclosed improvements constituting each floor level of all or a portion of the Unit.
As noted above, the Principal Unit consists in part of improvements constituting the second floor
level of the Building and in part of three dimensional, unimproved air space located at or above
the roof level of the Building, such that the Principal Unit has an upper boundary consisting of a
horizontal plane established without reference to improvements constituting a portion of the
Building. Accordingly, the Par Value of the Principal Unit has been determined solely upon the
basis of the approximate square footage of the improvements constituting the finished,
constructed portion of the Principal Unit and no Par Value has been allocated to such Principal
Unit with respect to the unimproved airspace situated thereabove. Notwithstanding the
foregoing, if the Principal Unit Owner elects to exercise its Development Rights and increases
the square footage of the enclosed improvements constituting the finished portion of the
Principal Unit in accordance with the terms of the Condominium Instruments as the result of the
construction of additional square footage within the air space portion of such Unit (i.e., by
constructing a third floor level of the Condominium), all Unit Owners shall be deemed to have
approved and consented to, and the Association shall prepare and record, an Amendment to this
Declaration in order to increase Par Value of the Principal Unit, such increase to be determined
solely upon the basis of the approximate square footage of the improvements constituting the
finished, enclosed and constructed portion of the expanded Principal Unit and the Percentage
Interest of all Units shall be reallocated as provided herein and the Condominium Act. The
Percentage Interest of each Unit has been and hereafter shall continue to be determined on the
basis of the proportion which the Par Value of each Unit bears to the total Par Value of all Units,
as the same may be from time to time adjusted in accordance with the provisions of the
Condominium Instruments. Any reapportionment of the Percentage Interests appurtenant to the
Units permitted under this Declaration shall be computed in accordance with the Condominium
Act. The aggregate of the Percentage Interests appurtenant to all Units in the Condominium is
100%.
E.
Easements, Rights and Interests. Subject to and in accordance with the
provisions and requirements of the Condominium Instruments, each Unit Owner and its
Occupants shall have the right and easement, in common with all other Unit Owners, to use the
General Common Elements, wherever located.
F.
Special Allocation of Common Expenses for the [Equipment] Unit Owner.
Without limiting any other applicable provisions of the Declaration or the Bylaws which may
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further modify the method of allocation, the provisions of this Section 3.3(F) shall govern the
allocation of Common Expenses among Unit Owners. The [Equipment] Unit is not intended for
normal occupancy by Persons. Accordingly, no costs or expenses with respect to the Common
Expenses shall be allocated to the [Equipment] Unit Owner, solely in its capacity as such, except
for (i) insurance premiums for the coverage described in Section 10.1 of the Bylaws and (ii) real
estate taxes until the Units are separately assessed; and (iii) Common Expenses and Unit
Expenses related to maintenance of repair of Building structure and facade. In any circumstance
where a Common Expense is to be allocated among Unit Owners or a limited group of Unit
Owners based on Percentage Interest or relative square footage, all such calculations (except
where clause (i) below is applicable) shall be made as if such Percentage Interest or square
footage had instead been allocated among such Unit Owners (other than the [Equipment] Unit
Owner) based on relative Percentage Interests or relative square footages, excluding those of the
[Equipment] Unit Owner (as so reallocated, the “Reallocated Percentage Interest”). Nothing
contained in this Section is intended to limit the obligation of the [Equipment] Unit Owner: (i)
to pay its Percentage Interest of real estate taxes and business improvement district charges while
the same are being paid by the Association, (ii) to pay all Unit Expenses which are its Unit
Expenses, or (iii) to pay Common Expenses in its capacity as a Unit Owner of any Unit other
than the [Equipment] Unit. From and after the Special Rights Termination Date, and
notwithstanding anything in this Declaration to the contrary, the provisions of this Section 3.3(F)
shall be of no further force and effect and all Common Expenses shall be allocated among the
Unit Owners in accordance with their Percentage Interests.
G.
Special Allocation of Common Profits. If at any time it is anticipated that
revenues will be generated by any General Common Element or other asset of the Condominium
(specifically excluding Limited Common Elements) as a result of the performance by the
Association of capital improvements (the cost of which is not being paid or reimbursed by the
tenant or other party who will be the source of such revenues) and any Unit Owner (other than
the [Equipment] Unit Owner in its capacity as such) will not be responsible for paying as a
Common Expense at least its Percentage Interest or Reallocated Percentage Interest, as the case
may be, of the cost of such capital improvement project pursuant to Section 3.3(F) above, then,
prior to the incurrence of such capital improvement costs, the Association may send a notice (a
“Capital Sharing Notice”) to each Unit Owner referencing this Section 3.3(G) and advising such
Unit Owner that if such Unit Owner does not elect within thirty (30) days thereafter to be
responsible for its Percentage Interest or Reallocated Percentage Interest of the cost of such
capital improvement project described in such notice, then such Unit Owner shall not participate
in the profits therefrom, as described in clause (ii) below. In order to be effective, a Capital
Sharing Notice shall contain a description of the circumstances (e.g., sign lease, kiosk rental,
etc.) which would give rise to such revenues (including the identity of any anticipated
counterparty and material economic terms of the arrangement) as well as a good faith estimate of
the projected revenues and expenses (including capital improvement costs) associated therewith.
The Association shall promptly provide to each Unit Owner to whom a Capital Sharing Notice is
given, such other information as such Unit Owner may reasonably request in connection
therewith. Each Unit Owner who receives such Capital Sharing Notice from the Association
shall have the right, at its option by notice to the Association, to elect, within thirty (30) days
after receipt of the Capital Sharing Notice, either (i) to contribute to the cost of such capital
improvement project in accordance with its Percentage Interest or Reallocated Percentage
Interest, which election shall override any contrary allocation rule of paragraph F above with
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respect to the capital improvement project described in the Capital Sharing Notice and shall
constitute consent for such project, and such Unit Owner shall continue to be entitled to receive
its Reallocated Percentage Interest of such revenues or (ii) not to contribute to the cost thereof, in
which event such Unit Owner (aa) shall not be charged (as a Common Expense or Unit Expense)
any portion of the capital improvement costs of such capital improvement project or other
expenses of obtaining such revenue (e.g., brokerage costs) beyond those which would have been
incurred if no such arrangements had been entered into and such Unit Owner’s share of such
Common Expenses shall be borne solely by the other Unit Owner(s), and (bb) shall not be
entitled to receive any portion of such revenues and the other Unit Owner(s) shall instead be
entitled to such non-participating Unit Owner’s share of such revenue. Such revenue which is
reallocated as provided in clause (ii) above shall not be applied to any Common Expenses with
respect to any Common Elements as provided in Section 6.2 of the Bylaws, other than expenses
that themselves are specially reallocated pursuant to clause (ii) above. If a Unit Owner shall fail
to deliver notice of its election as described above, such Unit Owner shall be deemed to have
elected to proceed under clause (ii) above.
Section 3.4 Limited Common Elements. The Limited Common Elements are those
areas and facilities, easements and services of the Condominium that are designated for the
exclusive use of one of the Unit Owners. As of the date of this Declaration, the Limited
Common Elements include the following:
A.
Principal Unit. The “Principal Unit Limited Common Elements” shall be those
areas designated as “Principal Unit Limited Common Element” on the Plats and Plans, including
the exclusive right and easement to the use of all utility lines, pipes, wires, conduits, building
services and facilities, chimneys, vents, ducts and flues which exclusively serve the Principal
Unit and which are located outside of the Principal Unit. The “Principal Unit Limited Common
Elements” specifically include, without limitation: ____________. In the event that the
installation of a base building emergency generator is required to serve the Principal Unit in
connection with any redevelopment thereof, then the Principal Unit Owner shall be required to
install such emergency generator prior to any occupancy of the Principal Unit, and such
generator shall thereafter constitute a Limited Common Element appurtenant to the Principal
Unit.
B.
[Corporate] Units. The “[Corporate] Units Limited Common Elements” shall be
those areas designated as “[Corporate] Units Limited Common Elements” on the Plats and Plans,
subject to the [Corporate] Unit Owner’s right to relocate Limited Common Elements in
accordance with this Declaration, including the exclusive right and easement to the use of all
utility lines, pipes, wires, conduits, vaults, building services and facilities, chimneys, vents, ducts
and flues which exclusively serve any of the [Corporate] Units and which are located outside of
the [Corporate] Units. The [Corporate] Units Limited Common Elements specifically include,
without limitation: [LIST OF [CORPORATE] UNIT LIMITED COMMON ELEMENTS IS TO
BE PROVIDED]
(i)
those areas of any floor or the roof level of the Building where equipment
dedicated to one or more of the [Corporate] Units is located (e.g. cooling systems,
telecommunications equipment, generators and day tanks, etc.) or which is otherwise designated
on the Plats and Plans as a [Corporate] Units Limited Common Element;

#32630241_v2

16

(ii)
the underground telecommunications, vaults, manholes, cables, conduit,
duct banks and chases in exiting locations from public ways to the [Equipment] Unit, the
location or which is shown on the Plats and Plans, shall constitute [Corporate] Unit Limited
Common Elements appurtenant to the [Equipment] Unit;
(iii)

[Electric Services];

(iv)
[Corporate] Units;

the existing chilled water risers shown on the Plats and Plans serving the

(v)

the portable generator located on the first floor and shown on the Plats and

Plans;
(vi)
the [Corporate] Units Parking Area, including seven (7) parking spaces, as
shown on the Plats and Plans;
(vii)

__________________________________ as shown on the Plats and

Plans;
C.
Fire and Life Safety Systems. All fire and life safety systems, including branch
and sub-systems, exclusively serving only the Principal Unit or only one or more [Corporate]
Units shall be Limited Common Elements appurtenant to such Unit(s). All fire and life safety
systems which serve the General Common Elements (including any emergency generator
equipment installed within the Condominium from time to time which provides service to such
systems serving the General Common Elements) shall be General Common Elements.
D.
Repair and Maintenance of Limited Common Elements; Limited Common
Expenses. The costs for maintaining, operating, repairing and replacing the Limited Common
Elements shall be borne by the Unit Owner having the exclusive right to such Limited Common
Elements, and all such costs and expenses thereof shall be paid by such Unit Owner(s) or, if paid
by the Association, shall be allocated and assessed to such Unit Owner as a Unit Expense.
E.
Easements, Rights and Interests. Subject to and in accordance with the
provisions and requirements of the Condominium Instruments, the Unit Owners shall each have
the exclusive right and easement to use the Limited Common Elements appurtenant to its
Unit(s), wherever located.
Section 3.5

Common Elements.

A.
Common Elements to Remain Undivided. The Common Elements shall remain
undivided and no Unit Owner or other person shall bring or shall have the right to bring any
action for partition or division thereof, except as may be specifically provided in the
Condominium Instruments.
B.
Exercise of Easement Rights to Use the Common Elements. Each Unit Owner
shall exercise its easement rights to use the Common Elements in a manner which does not
interfere unreasonably with the use of other Units for their permitted purposes. Such easements
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shall be subject to the right of the Association to adopt reasonable Rules and Regulations
governing the use of the General Common Elements.
C.
Rights in Common Elements Subject to Condominium Instruments.
Notwithstanding anything to the contrary contained herein, the rights of the Unit Owners with
respect to the Common Elements are subject to: (i) any rights, easements and limitations on use
contained in other portions of the Condominium Instruments, as the same may be amended from
time to time, and (ii) the rights, easements and other restrictions set forth in Exhibit A.
D.
Encroachments. If any portion of the Common Elements encroaches upon any
Unit or any Unit encroaches upon any other Unit or any portion of any Common Elements as a
result of (a) settling or shifting to the Building, (b) any alteration, repair or restoration of the
Common Elements made by or with the consent of the Association, when and as required in the
Condominium Instruments, or (c) any alteration, repair or restoration of any portion of the
Condominium after damage by fire or other casualty or as a result of eminent domain
proceeding, a valid easement shall exist for such encroachment and for the maintenance of the
same to the extent of and for the duration of the encroachment. Notwithstanding the foregoing,
in no event shall an easement for any encroachment be created in favor of another Unit if in the
sole judgment of the [Equipment] Unit Owner such encroachment could cause a [critical facility]
Adverse Effect.
E.
Emergency Generator. The base Building’s emergency life safety system is
currently connected to the [Corporate] Unit’s emergency backup generator power system. As
noted in Section 3.4A, in the event that the installation of an emergency generator is required to
serve the Principal Unit in connection with any redevelopment thereof, then the Principal Unit
Owner shall be required to install such new base Building emergency generator prior to any
occupancy of the Principal Unit, and such base building generator shall thereafter constitute a
Limited Common Element appurtenant to the Principal Unit and the Principal Unit shall be
solely responsible for the maintenance thereof. The cost to maintain such generator shall be
shared by the Unit Owners as a Common Expense.
Section 3.6

Access.

A.
Association’s Right of Access. The Association shall have the right of access at
all reasonable times, to the extent necessary, and upon not less than one (1) business days’ prior
notice (except during an Emergency) to each Unit for purposes of operating, inspecting,
protecting, maintaining, repairing and replacing any General Common Element, and correcting,
terminating and removing acts or things which unreasonably and materially interfere with each
Unit Owner’s use and enjoyment of its Unit or the Common Elements or are otherwise contrary
to or in violation of provisions of the Condominium Instruments or any Legal Requirements;
provided that the Unit Owner or property manager of any Unit shall have the right to accompany
the Association exercising such right of access. In the exercise of the foregoing rights, the
Association exercising such right of access shall not unreasonably interfere with the conduct of
business in any Unit or any Limited Common Element by a Unit Owner or those claiming by,
through or under the Unit Owner.
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B.
Unit Owner’s Right of Access to Another’s Units. Each Unit Owner shall have
a right of easement into and through any other Unit, any other Unit’s Limited Common Element
or any General Common Elements to access the same for the purposes of operating, inspecting,
protecting, maintaining, repairing and replacing such Unit Owner’s (the “Entering Unit Owner”)
Units or its Limited Common Elements or the General Common Elements, provided that the
Entering Unit Owner shall (a) provide at least three (3) business days (except during an
Emergency) prior notice to the other Unit Owner (the “Accessed Unit Owner”) or the
Association, as the case may be, (b) at the election of the Accessed Unit Owner or the
Association, as applicable, the Entering Unit Owner’s exercise of the right of access shall be
supervised at all times during such access by a representative of the Accessed Unit Owner or the
Association, as the case may be, (c) undertake no action having a materially adverse impact on
the operation or ownership of the accessed Unit or the business conducted therein, or Common
Elements, without prior written consent from the Accessed Unit Owner, (d) restore any disturbed
areas to the condition they were at the time of entry and (e) obtain, at the Entering Unit Owner’s
sole cost and expense, all necessary permits that may be required.
Section 3.7

Security.

Each Unit Owner may, at its option, institute and maintain a commercially reasonable
security program with respect to its Unit and the Limited Common Elements which exclusively
serve its Unit, and any party entering such Unit or such Limited Common Elements shall comply
with such security program. If all of the Unit Owners so agree, the Association may establish a
commercially reasonable security program with respect to the General Common Elements.
Notwithstanding the foregoing, no security program for the Building shall prevent any
[Corporate] employee from gaining access to the General Common Elements, the [Corporate]
Units or the Limited Common Elements appurtenant thereto. It shall be deemed commercially
unreasonable for such employee to be required to provide any personal information to security
personnel or to use a Building specific access card, other than a [Corporate]employee
identification card.
Section 3.8

Additional Utility Easements.

The Association shall have the right, subject to any applicable limitations set forth in the
Condominium Act, to grant such additional electric, steam, chilled water, telecommunications,
ventilation or other easements or licenses within the General Common Elements, whether for
utilities or otherwise, or to relocate any existing easements or licenses (wherever located), as the
Association shall deem necessary or desirable. Such additional utilities or the relocation of
existing utilities shall not prevent or unreasonably interfere with the normal conduct of business
of the tenants and Occupants of the Units for their permitted purposes, shall not result in the
imposition of any mechanics’ liens against any of the Units, shall not cause a [critical facility]
Adverse Effect, and shall not be inconsistent with the peaceful and lawful use and enjoyment of
the Common Elements. The Association shall have the right of access to any Unit and to the
Common Elements in furtherance of such easement or license, provided such right of access
shall be exercised in accordance with Section 3.6. The Association may grant revocable licenses
in designated General Common Elements to Unit Owner(s) at no charge or at a reasonable
charge therefor; provided, however, under no circumstance shall [Corporation] be charged for
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any access license to provide [critical use] to any Occupant of the Building. Any such grant will
not be construed as a sale or disposition of the General Common Elements.
Section 3.9 Fire Safety. Principal Unit Owner shall, at its sole cost and expense,
install (a) a new fire and life safety system or systems, (b) a new fire control panel, and (c) a new
head end system to serve the Principal Unit and the General Common Elements, and the
[Corporate] Units Owner shall, at its sole cost and expense, connect its existing fire and life
safety system to the new system, to serve the [Corporate] Units. Principal Unit Owner shall
ensure that all such systems are compatible with one another. Upon completion of such
installations, any system or portion thereof exclusively serving only (x) the Principal Unit or
only one or more [Corporate] Units shall become Limited Common Elements appurtenant to
such Unit(s) or (y) the General Common Elements shall become General Common Elements.
All such systems shall be designed, installed and maintained in manner which complies with
applicable Legal Requirements.
ARTICLE 4
PLATS AND PLANS
The Plats and Plans show the location and dimensions of the Land, the Building, the
Units, the General Common Elements and the Limited Common Elements. In the event of a
conflict between the Plats and Plans and Section 3.2 (description of the Units), the Plats and
Plans shall control; in the event of a conflict between the Plats and Plans and Sections 3.3 or 3.4
(description of General Common Elements and Limited Common Elements, respectively), the
terms and provisions of the Plats and Plans shall control.
ARTICLE 5
USE OF UNITS
Section 5.1 Use. The Units and the Common Elements may be used for any lawful
purpose not otherwise prohibited by the terms and provisions of the Condominium Instruments
(including without limitation the exhibits to this Declaration), any Legal Requirements, the
Project REA, or any document affecting title to the Land, subject to the receipt of all necessary
governmental permits and approvals.
Section 5.2 Restriction of Use of Units. The Units shall be subject to the restrictions
set forth in Exhibit G, and/or the Bylaws or Rules and Regulations, which restrictions are
incorporated herein by reference as if fully set forth herein.
Section 5.3 Leasing of Units. Any lease of a Unit or portion thereof shall be in
writing and shall provide that the tenancy shall be in compliance with the Condominium
Instruments, including, without limitation, each of Exhibits G and H, and the Rules and
Regulations, if any.
Section 5.4 Compliance With Legal Requirements. Each Unit and the Common
Elements shall be used only in accordance with the provisions of the Condominium Instruments,
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and in accordance with any applicable law, order, rule, regulation, permit or approval of any
court or governmental entity of competent jurisdiction, including without limitation zoning
ordinances and building codes (collectively, “Legal Requirements”). In the event a notice of
violation of any Legal Requirements is filed against the Property (including any Unit) with
respect to or as a direct result of any work performed by the Association, the Association or any
Unit Owner or the failure of the Association, the Association or any Unit Owner to perform any
obligation on its part to be performed hereunder, then, subject to the contest rights of the
Association, the Association or such Unit Owner in this Section 5.4, the Association or such Unit
Owner, as the case may be, shall promptly after notice thereof to the Association, the Association
or such Unit Owner, as applicable, at its own cost and expense, do whatever is necessary to cause
the cancellation of such notice and such violation, and upon the completion of such work, shall
obtain all certificates required in connection therewith from the appropriate governmental
agency. Notwithstanding the foregoing, any Unit Owner may, at its sole cost and expense, defer
compliance with and contest by appropriate proceedings prosecuted diligently and in good faith,
the validity or applicability of any Legal Requirements affecting its Unit, or any portion of the
Common Elements which such Unit Owner is obligated to maintain and repair. The Association
shall cooperate with the Unit Owner in such proceedings, provided that the Unit Owner shall (i)
indemnify and hold harmless the Association, the Board, the Directors and each other Unit
Owner against all liability, loss or damage that any of them respectively shall suffer by reason of
such contest or noncompliance, including reasonable attorney’s fees, court costs and other
reasonably incurred expenses (the Association hereby retaining the right to enforce such
obligation by assessing the same to such Unit Owner as a Unit Expense, and until such charges
are paid by the Unit Owner, the same shall constitute a lien against such Unit pursuant to the
provisions of the Condominium Instruments and the Condominium Act); and (ii) periodically
keep the Association advised as to the status of the proceedings. Such Unit Owner need not
comply with such Legal Requirement for so long as it is contesting the validity or applicability
thereof, provided (a) the noncompliance shall not create a dangerous condition or constitute a
crime or an offense punishable by fine or imprisonment, (b) the noncompliance shall not
adversely affect any other Unit Owner’s use and enjoyment of its Unit or of the Common
Elements, and (c) no part of the Condominium shall be subject to imposition of a lien or being
condemned or vacated by reason of any such noncompliance.
Section 5.5 Nuisance Uses Prohibited. No Unit Owner shall cause or permit to exist
in any portion of its Unit or the Condominium, any nuisance, offensive noise, odor or fumes, or
any condition reasonably likely to be hazardous to health or in violation of Legal Requirements;
provided, however, that (a) activities of any Unit Owner necessary to comply with any Legal
Requirement and (b) the current and future operation of the [critical facility] or of the
[Equipment] Unit to provide [critical use] (including complying with all Legal Requirements
applicable thereto) and activities associated therewith, as determined by the [Corporate] Units
Owner in its sole discretion, shall not be deemed a violation of this Section 5.5. Notwithstanding
the foregoing, prior to the Special Rights Termination Date, the [Corporate] Units Owner shall
make commercially reasonable efforts to avoid unreasonably interfering with the peaceful
possession and proper use of the Principal Unit (it being understood that for all purposes of this
Declaration the testing of the generator(s) in the [Corporate] Units or [Corporate] Limited
Common Elements and the normal, intended use of the [Corporate] Units for the provision of
[critical use] shall in no event be deemed to constitute such unreasonable interference), provided
that this obligation to use commercially reasonable efforts shall not apply during an Emergency,
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and in this regard, it is acknowledged that work to be performed in connection with an
Emergency affecting the [critical facility] may include the installation, restoration, maintenance,
repair and replacement of cables, waveguides, fiber optics and other transmission media and
other business fixtures and equipment used in connection therewith (x) is performed on a 24 hour
a day, 7 day a week basis, and such work may require access to other Units and General
Common Elements (which access shall be pursuant to the provisions of Section ___) at any time
with minimal or no notice, and work performed, whether in the [Corporate] Units, the
[Corporate] Units Limited Common Elements or other areas pursuant to the easements set forth
in Section 3.6 hereof may involve equipment that results in significant vibrations or noise in
areas outside of the [Corporate] Units and (y) may require priority use of the General Common
Elements, and the foregoing shall not be deemed to violate this Section 5.
Section 5.6 Benefit of Restrictions; Enforcement. The foregoing restrictions on the
permitted uses of the Units shall be for the benefit of all Unit Owners, and shall be enforceable
by the Association and any Unit Owner. Such restrictions are intended to be perpetual, and, to
that end, may be extended by the Association as permitted or required by law for the continued
enforceability thereof.
ARTICLE 6
ALTERATION; NO SUBDIVISION OR COMBINATION OF UNITS WITHOUT
UNANIMOUS CONSENT; SUB-CONDOMINIUM PERMITTED
Section 6.1

Alteration of Unit(s).

A.
Any Unit Owner making an Alteration to its Unit or the Limited Common
Elements appurtenant thereto shall:
(i)
perform such work (a) in a good and workmanlike manner, (b) in a
manner compatible with the original construction materials incorporated into the Condominium,
(c) in compliance with the Condominium Instruments and all Legal Requirements, and (d) in a
manner that will not unreasonably interfere with any other Unit Owner’s use or enjoyment of its
Unit or the Common Elements, or interfere with, or cause any labor disturbances or stoppages in,
work within the Building being performed by the Association or any other Unit Owner;
(ii)
ensure such work is only performed during such days and hours as may be
specified by the Board in its reasonable judgment and by only those architects, engineers,
contractors, subcontractors, suppliers and other laborers who are on the then approved list of the
Association, which list is to be prepared and amended from time to time by the Board in its
reasonable judgment; provided, however, that any such alterations, additions or improvements
made by the [Corporate] Unit Owner for the purpose of maintaining, enhancing or restoring the
operations of the [critical facility] shall not require any approval of the Board or require the use
of any particular architect, engineer, contractor, subcontractor, supplier or other laborers;
(iii) be responsible for all costs related thereto, including, but not limited to,
any fees incurred by the Association or other Unit Owners for reasonable architectural,
engineering and legal fees;
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(iv)
repair any damage to other Units or any Common Elements caused by or
attributable to such work and the Association and other Unit Owners shall have no liability
therefore; and
(v)
maintain additional insurance in full force and effect throughout the
construction period, as may be reasonably required by the Board.
B.
Subject to Section 2 of Exhibit F, any Alterations proposed by a Unit Owner that
affect only such Unit Owner’s Unit and/or its Limited Common Elements, and do not have a
material adverse effect on the General Common Elements, any other Unit Owner’s Unit or
Limited Common Elements appurtenant thereto, or the exterior of the Building, shall not require
the consent of the Association or another Unit Owner, provided that such improvements comply
with and are carried out in accordance with the Condominium Instruments and all applicable
Legal Requirements. All other Alterations shall require the prior written consent of the
Association and any Unit Owner that might be adversely affected thereby, which consent shall
not be unreasonably withheld, conditioned or delayed. The Association may, at its option,
require the Unit Owner to execute an agreement, in form and substance reasonably satisfactory
to the Board, setting forth the terms and conditions under which such Alteration may be made.
Until the Special Rights Termination Date, a Unit Owner shall only be required to submit plans
for proposed Alterations to the [Corporate] Units Owner in accordance with Section 2 of Exhibit
F hereof.
Section 6.2

Improvements to General Common Elements.

A.
Improvements by Association. If the Association proposes to make any
improvements to any of the General Common Elements and such improvements constitute Major
Capital Expenditures or Major Improvements or involve expenditures that are not included in a
budget approved by the Board under Article 6 of the Bylaws, then such improvements shall
require the approval of all Unit Owners.
B.
Improvements by Unit Owner. If and whenever any Unit Owner shall propose
to make an improvement to the General Common Elements at such Unit Owner’s own expense,
(i) any Major Improvements to the General Common Elements shall require the prior written
approval of all Unit Owners, and (ii) with respect to other improvements to the General Common
Elements, the Board shall determine whether such improvement would be compatible with the
provisions and intent of the Condominium Instruments. Subject to the Special Rights, if the
Board so determines, the Board may authorize such improvement to be made at the sole expense
of the Unit Owner proposing the same, without the consent or approval of the other Unit Owners,
subject to such contractual undertakings of the Unit Owner proposing such improvement as the
Board deems to be necessary or desirable. Until the Special Rights Termination Date, a Unit
Owner shall only be required to submit plans for proposed Alterations to the [Corporate] Units
Owner in accordance with Section 2 of Exhibit F hereof.
C.
Principal Unit Renovations. The Principal Unit Owner shall have the right, at
its sole cost and expense to perform the Principal Unit Renovations, as more particularly
provided in Exhibit H hereto. [NATURE, EXTENT AND, SPECIFICATIONS OF SCOPE OF
RENOVATIONS TO BE ATTACHED] In connection with the performance of the Principal
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Unit Renovations, upon approval by the [Corporate] Units Owner of the plans and specifications
for the Principal Unit Renovations as provided in Article 6 hereof, and in Exhibit F hereto, the
Association and the [Corporate] Units Owner agree to reasonably cooperate with and assist,
without cost or liability to the [Corporate] Units Owner and the Association (and the Principal
Unit Owner shall indemnify the [Corporate] Units Owner and the Association against any such
liability therefor), the Principal Unit Owner with any other filing with any other utility or
municipal, governmental or quasi-governmental agency.
The Principal Unit Owner and [Corporate] Units Owner acknowledge and agree that (A)
during the design of the Principal Unit Renovations, the [Corporate] Units Owner will provide at
no charge to the Principal Unit Owner, [special protections for critical use].
D.
Development Rights. The Principal Unit Owner shall have the right, from time
to time, at its sole cost and expense, to increase the square footage of the Building by
constructing one additional floor within the air space comprising a portion of the Principal Unit,
and in any air space above or adjacent to those portions of the Principal Unit that are above the
second (2) floor (such right, the “Development Rights”) as is determined by the Principal Unit
Owner. If the Principal Unit Owner, from time to time, (including without limitation as part of
the Principal Unit Renovations) elects to exercise the Development Rights, then the Principal
Unit Owner shall notify the Association and the [Corporate] Units Owner of such election, and
shall diligently pursue the completion of such work once commenced. Any such election by the
Principal Unit Owner to exercise Development Rights shall be pursuant to and in accordance
with this Declaration. Such Development Rights as exercised within the geometric boundaries of
the Principal Unit are part of the Principal Unit as of the date of this Declaration, and shall
therefore not be deemed to be subject to any limitation on expansion or conversion of land or
space under the Condominium Act. In connection with any exercise of the Development Rights,
(i) the Principal Unit Owner shall have the right to relocate any equipment then located within
the Building Roof (including, without limitation, equipment that is designated as or located
within any Limited Common Element of any other Unit Owner or that is located within) both (x)
temporarily during the course of construction and (y) permanently upon completion of such
construction (provided that there shall be no interruption in services provided by such equipment
to the applicable Unit Owner), and (ii) notwithstanding that portions of the Building Roof (and
any equipment located within or thereon) are designated as a Limited Common Element or
General Common Element, the Principal Unit Owner shall have the right to remove the thenexisting Building Roof and construct such additional floor as is determined by the Principal Unit
Owner. Any construction relating to the exercise of the Development Rights by the Principal
Unit Owner shall be performed in accordance with the provisions of this Declaration including,
without limitation, this Section 6.2D. In addition, prior to the Special Rights Termination Date,
such construction shall constitute an Alteration subject to the provisions and requirements
of Section 2 of Exhibit F.
If the Principal Unit Owner, from time to time, exercises its Development Rights, then
the Association and each other Unit Owner grant to the Principal Unit Owner, solely in
connection with the exercise of the Development Right in accordance with this Declaration, a
non-exclusive easement (such easement, a “Temporary Easement”) (a) on, through, and in the
General Common Elements for ingress and egress, the temporary storage of materials,
demolition, debris removal (including trash chutes), concrete pouring, a temporary lift, and
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placement of a dumpster, to the extent reasonably required, for the installation and construction
of the improvements relating to the Development Rights, as is contemplated by this Declaration,
(b) to affix and swing one or more cranes, and trash chutes to and above the Building, (c) for
scaffolding and other supports for construction (but subject to the provisions of Section 6.3 with
respect to any such scaffolding) and (d) in the portions of the Units that constitute the core of the
Building for the construction of new risers in the electric closets located within the Units of any
other Unit Owner relating to the construction of the additional floor as part of the Development
Rights (provided, however, any such access to or use of the core of the Building shall be subject
to coordination with and the supervision of the Unit Owner of the applicable Unit and, prior to
the Special Rights Termination Date, shall not in any event be permitted if same could constitute
a [critical facility] Adverse Effect). Such Temporary Easement shall not unreasonably interfere
with the activities of the other Unit Owners or the use or operation of the Units of the other Unit
Owners or, prior to the Special Rights Termination Date, cause a [critical facility] Adverse
Effect. In addition to the foregoing, in no event shall the use of the Temporary Easement
interfere with the use of any parking spaces appurtenant to any [Corporate] Units as Limited
Common Elements without the consent of the affected [Corporate] Unit Owners, such consent
not to be withheld if alternative parking spaces within 150 meters from the location of the
parking spaces is provided for temporary use by the [Corporate] Unit Owners at no cost. The
parties acknowledge that the foregoing Temporary Easement is intended to permit the exercise of
the Development Rights as contemplated by this Declaration and such Temporary Easement
shall cease and terminate at such time as the applicable construction (or renovation or
reconstruction) is completed.
In connection with the exercise of its Development Rights, upon approval by the
[Corporate] Units Owner of the plans and specifications for the Principal Unit Renovations as
provided in Exhibit H hereto, the Association and all Unit Owners agree to reasonably cooperate
with and assist the Principal Unit Owner, without cost or liability to the [Corporate] Units Owner
or the Association (and the Principal Unit Owner shall indemnify the [Corporate] Units Owner
and the Association against any such liability therefor), with any filing with any utility or
municipal, governmental or quasi-governmental agency required in connection with the exercise
by the Principal Unit Owner of its Development Rights. Furthermore, all Unit Owners and the
Association agree to reasonably cooperate with, assist each other, and consent to any
amendments necessary or appropriate to the Condominium Instruments to reflect any changes
made to the Condominium, the Building, the Principal Unit or the Common Elements as a result
of the exercise of the foregoing Development Rights, including, without limitation, confirming
the Par Value and Percentage Interests of each Unit following the exercise of the Development
Rights, and reflecting any new construction of the Plats and Plans.
Section 6.3 Scaffolding. To the extent the making of any Alteration by the
Association or any Unit Owner requires the erection of scaffolding on the exterior of the
Building the design of such scaffolding shall be subject to the prior written approval of the Unit
Owner of the [Equipment] Unit and the Unit Owner of the Principal Unit as to the entrance
heights at ground level and the method of attachment to the Building. In addition, to the extent
that any such scaffolding would (i) limit access to the loading dock or (ii) block intake or exhaust
vents or grills, then the prior written consent of all Unit Owners, which consent may be given or
withheld in such Unit Owner’s sole discretion, shall be required. Any scaffolding erected by or
on behalf of a Unit Owner (or by the Association to maintain the General Common Elements)
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shall be erected at double height and shall not obstruct the ground level exterior entrances to the
first floor portion of the Principal Unit (x) except in the event of an Emergency or (y) unless the
Principal Unit Owner consents in writing.
Section 6.4 No Subdivision or Combination of Unit(s). Subject to the provisions
of Section 6.5 below, neither the Association nor any Unit Owner shall, without first obtaining
Supermajority Approval, which consent may be granted or withheld in each such Unit Owner’s
sole discretion, (i) directly or indirectly divide (which term shall include the relocation of interior
walls, ceilings, or other boundaries within its Unit) or subdivide its Unit into two or more
separate Units, including by Sale of only a portion of a Unit; (ii) designate any part of the Unit so
subdivided as “Subdivided Limited Common Elements” (or similar designation) appurtenant to
all or fewer than all of the Units resulting from such subdivision; (iii) combine or consolidate
two or more Units into one or more larger Units; (iv) reconfigure a portion of a Unit to remove
such portion from the original Unit and combine such portion with a different Unit to create one
smaller Unit and one larger Unit; or (v) subject to Section 6.5 below, Sell any Unit or any portion
of a Unit Owner’s interest therein in a manner so as to create more than one Unit Owner of such
Unit at any time.
Section 6.5 Sub-Condominiumization of Units. Notwithstanding the provisions
of Section 6.4 above, a Unit Owner shall have the right to subject its Unit to a subordinate
condominium regime, pursuant to which the Unit shall be subdivided into two or more
subordinate condominium units (“Subunits”) of the resulting subordinate condominium regime
(the “Subunit Condominium”), the owners of which Subunits would then, by operation of law,
own such Unit together as tenants in common with a combined 100% common element interest
therein. The foregoing right of Unit Owners shall be subject to the following:
(i)
To the extent that the Unit Owner creating the Subunits hereunder has the
right to appoint Directors or any Officers or other agents of the Condominium, such Directors,
Officers or other agents shall be appointed solely by the board of directors or other governing
body of the Subunit Condominium (subject to any reservation of rights by such Unit Owner in
the Subunit Condominium documents to appoint same).
(ii)
All consents, approvals, determinations and decisions to be made by, and
all other actions to be taken by, the Unit Owner creating the Subunit Condominium hereunder or
under the Bylaws or under any other agreement among the Unit Owners, including, the
appointment or election of the Directors to be appointed or elected by such Unit Owner and
including any vote of Unit Owners hereunder or under the Bylaws, in each case, shall be made or
taken solely by the board of directors of the Subunit Condominium, subject to any reservation of
rights by such Unit Owner establishing the Subunit Condominium which may be contained in the
Subunit Condominium documents.
(iii) The obligations and liabilities of the Unit Owner creating the Subunit
Condominium hereunder or in connection with this Declaration, the Bylaws and any other
agreement among the Unit Owners shall be joint and several obligations and liabilities of the
Subunit owners.
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(iv)
The association of the Subunit Condominium shall be responsible for
exercising all of the rights and performing all of the obligations of the Unit Owner creating the
Subunits hereunder, under this Declaration, the Bylaws and any other agreement among the Unit
Owners, on behalf of, in the name of and as agent for the owners of the Subunits, subject to the
same limitations on its liability as the Association has hereunder, and subject to any reservation
of rights by such Unit Owner contained in the Subunit Condominium documents.
(v)
The Unit Owner creating the Subunits hereunder shall satisfy, at its sole
cost and expense, all Legal Requirements with respect to the formation of such Subunit
Condominium and transfer of Subunits therein, and satisfaction of such Legal Requirements
shall not have an adverse effect on the rights and obligations of the other Unit Owners or the
Association under the Condominium Instruments. No such sub-condominiumization shall
require the creation of additional Units in the Condominium or any modification to or
amendment of the Condominium Instruments.
(vi)
The rights and remedies of the Subunits and the association of Subunit
owners of the Subunit Condominium as well as the declaration and bylaws establishing and
governing such Subunit Condominium, shall be subject and subordinate in all respects to the
Condominium Instruments and the rights and remedies of the other Unit Owners and the
Association hereunder.
(vii) The Subunit Condominium documents shall provide that all Common
Expenses and Unit Expenses payable with respect to the Unit within which the Subunit
Condominium shall be common expenses of the Subunit Condominium payable by all Subunit
owners in proportion to each such Subunit’s percentage interest of ownership in the Subunit
Condominium’s common elements.
(viii) Any lien on a Subunit with respect to common expenses and other
assessments of the Subunit Condominium arising by virtue of (a) the Condominium Act or (b)
the condominium documents of any Subunit Condominium created pursuant to this Section 6.5,
shall be subordinate to any and all liens for Common Expenses and Unit Expenses or otherwise
of the Condominium on the Unit within which the Subunit is established by virtue of the
Condominium Act or the Condominium Instruments. In the event that any such liens or other
assessments of the Condominium properly assessed against the Unit within which a Subunit
Condominium is established hereunder by the Association are not paid when due, the
Association shall have a lien on such Unit as a Unit of the Condominium and on each individual
Subunit. All owners of the Subunits of the applicable Subunit Condominium shall be jointly and
severally liable for all liens and other assessments of the Condominium property assessed against
such Unit, subject to any limitations or conditions thereon as may be set forth in the
Condominium Act.
(ix)
A copy of the Public Offering Statement of any Subunit Condominium to
be registered with the Virginia Common Interest Community Board pursuant to the requirements
of the Condominium Act shall be delivered to the other Unit Owners at least thirty (30) days in
advance of the filing thereof. Said other Unit Owners will have no approval right over the same,
provided such documents conform with the requirements of this Section 6.5.
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(x)
A copy of the declaration, bylaws, plats and plans, deeds and other
Subunit Condominium instruments to be entered into in connection with the subcondominiumization of a Unit, and any and all amendments to the foregoing, shall be delivered
to the other Unit Owners at least thirty (30) days in advance of the recordation of such
condominium instruments for the Subunit Condominium. Said other Unit Owners will have no
approval right over the same, provided such documents conform with the requirements of
this Section 6.5.
(xi)
If required by the Association, the Condominium Instruments shall be
amended solely for the purposes of reflecting the foregoing sub-condominiumization, as
applicable, and allowing the other Unit Owners (other than the Unit Owner creating the Subunit
Condominium hereunder) to have at least the same level of protection (legal, economic or
otherwise), including all rights, as such other Unit Owners currently have under the
Condominium Instruments. As applicable, the Unit Owner creating the Subunit Condominium
hereunder shall prepare an amendment to the Condominium Instruments to satisfy the
immediately preceding sentence and shall deliver the form thereof to the other Unit Owners for
the sole purpose of the other Unit Owners reviewing the same to ensure that such amendment
satisfies the requirements set forth in the immediately preceding sentence. Such other Unit
Owners may request changes to such form of amendment solely for purposes of causing such
amendment to meet the requirements set forth in the first sentence of this paragraph (x). Such
other Unit Owners shall be deemed to have waived the right to request any changes, if they fail
to raise any objections within thirty (30) days after the Unit Owner creating the Subunit
Condominium hereunder delivers a copy of the same to such other Unit Owners; provided,
however, the form amendment must include a statement in upper case bold letters that the
proposed amendment is intended to meet the requirements of this paragraph (x) and that the
failure of such other Unit Owners to request changes within said thirty (30) day period shall be
deemed to be a waiver of the such other Unit Owners’ right to request such changes. Any dispute
as to whether any changes requested by such other Unit Owners are necessary to cause the first
sentence of this paragraph (xi) to be satisfied shall be resolved by expedited arbitration in
accordance with Section 14.4. The form of any proposed amendment described above may be
submitted to such other Unit Owners at any time after the date hereof, regardless of whether the
Unit Owner creating the Subunits hereunder is then proceeding with such subdivision.
(xii) To the extent a Unit being sub-condominiumized pursuant to this Section
6.5 is encumbered by a Listed Mortgage, the consent of the Listed Mortgagee thereunder shall
have first been obtained.
(xiii) The Unit Owner creating the Subunits hereunder shall deliver to the other
Unit Owners an instrument in recordable form signed by the Unit Owner creating the Subunits
hereunder confirming the provisions of Section 6.4 (iv) through (x) above as it relates to the
Subunit owners and their respective successors and assigns.
(xiv) All outstanding Common Expenses and Unit Expenses of the Unit subject
to condominiumization hereunder shall have been paid in full.
No further subdivision or sub-condominiumization will be permitted except in
accordance with this Section 6.5. The fees and expenses incurred by each Unit Owner in
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connection with such condominiumization, including in connection with the preparation,
negotiation and review of any of the documents described above, shall be paid by the Unit
Owner creating the Subunits hereunder.
ARTICLE 7
INSURANCE
Section 7.1 Compliance with Insurance Requirements. All Unit Owners shall
comply with the insurance requirements of Article 10 of the Bylaws, as the same may be
amended from time-to-time. Subject to Section 9 of Exhibit F hereto, no Unit Owner shall do or
permit any act or thing to be done in or to its Unit or the Limited Common Elements appurtenant
thereto which will invalidate or be in conflict with any public liability, property or other policy
of insurance at any time carried by the Association with respect to the Property.
Notwithstanding anything to the contrary in Article 10 of the Bylaws or this Declaration, the
[Equipment] Owner shall not be required to install any sprinkler systems in the [Corporate] Units
or the [Equipment] Unit (including any [Corporate] Units Limited Common Element) or to
comply with any Insurance Requirements in the [Corporate] Units (including any [Corporate]
Units Limited Common Element) which would have a [critical facility] Adverse Effect).
Notwithstanding the foregoing, if the [Corporate] Units Owner or the [Equipment] Unit Owner
takes any action that would result in the cancellation of any insurance carried by the Association
or any other Unit Owner hereunder, the [Corporate] Units Owner or the [Equipment] Unit
Owner, as applicable, shall either (a) (i) arrange for the Association or such Unit Owner, as
applicable, to obtain insurance coverage that is materially the same as the insurance coverage
which was cancelled due to the actions of the [Corporate] Units Owner or the [Equipment] Unit
Owner, as applicable, and (ii) reimburse the Association or such Unit Owner, as applicable, for
the difference between the cost of the premiums for cancelled insurance and such new insurance
within thirty (30) days of receipt of a request for reimbursement accompanied by evidence
reasonably satisfactory to the [Corporate] Units Owner or the [Equipment] Unit Owner, as
applicable, of the current cost of such new insurance and the current cost of the cancelled
insurance, or (b) for so long as no such insurance coverage is available, (x) provide insurance
coverage (or self-insure against such perils) that is materially the same as the insurance coverage
which was cancelled due to the actions of the [Corporate] Units Owner or the [Equipment] Unit
Owner, as the applicable, and (y) the Association or such Unit Owner, as applicable, shall pay
the [Corporate] Units Owner or the [Equipment] Unit Owner, as applicable, the current cost of
the insurance premiums at the same times that such premiums would have been due under the
cancelled insurance policy.
ARTICLE 8
CASUALTY AND CONDEMNATION
Section 8.1

Casualty.

A.
The Association shall notify all Unit Owners of any damage to or destruction of
the Condominium Insured Property or any portion thereof as a result of fire or other casualty and
shall determine as promptly as circumstances permit the cost of restoration of such
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Condominium Insured Property or portion thereof as well as the amount of insurance proceeds
available for such restoration. Subject to Section 8.1C below, the Association shall arrange for
the prompt repair and restoration of such Condominium Insured Property or portion thereof
which is covered by insurance maintained under Article 7. The Association shall not be required
to restore any portions of the Units (other than the Condominium Insured Property).
B.
All insurance proceeds paid to the Association on account of any casualty, net of
the expenses of collection thereof, shall be first applied to the repair or restoration of the loss. In
the event that the total cost of repair or restoration of the Condominium Insured Property or any
portion thereof, as estimated on the basis of an independent appraisal, or as determined during
the course of repair or restoration, exceeds the total sum of available insurance proceeds, the
Association shall assess the Unit Owners, including the [Equipment] Unit Owner as a Common
Expense in proportion to the respective replacement values of the Units the amount estimated to
repair or restore in excess of the available insurance proceeds. If there shall be a repair or
restoration pursuant to the foregoing and the amount of the available insurance proceeds exceeds
the cost of such repair or restoration, such excess shall be divided among all Unit Owners by the
Association in proportion to the respective replacement values of the Units.
C.
Notwithstanding the foregoing or anything set forth herein to the contrary, if (a)
the cost of restoration will exceed the amount of insurance proceeds available for restoration plus
any other sums available for restoration, (b) the [Equipment] Unit Owner elects in writing not to
exercise its restoration rights under Section 4B of Exhibit F, and (c) the Unit Owners, by
Supermajority Approval, vote to terminate the Condominium rather than to proceed with
restoration, the Condominium shall thereafter be subject to partition at the suit of any Unit
Owner. Otherwise, the Condominium or the portion described in Section 4B of Exhibit F shall
be promptly restored. Such a suit for partition shall be subject to dismissal at any time prior to
entry of an order to sell if an appropriate agreement to rebuild is filed. If the Condominium is
partitioned, then the net proceeds of any partition sale together with the Reserve Fund of the
Condominium shall be divided in proportion to the Unit Owners’ respective Percentage Interests
in the Common Elements of the Condominium as set forth in Exhibit B. However, no payment
shall be made to a Unit Owner until there has been first paid out of its share of such funds such
amounts as may be necessary to discharge or reduce all unpaid liens on such Unit. Upon such
partition sale, the Condominium shall be deemed removed from the provisions of the
Condominium Act. Notwithstanding the provisions of Section 13.1, the Declarant intends, and
by its acceptance of a deed to any Unit, each Unit Owner agrees, that the provisions of
this Section 8.1C will control to the maximum extent permitted by law in order to provide a
mechanism for restoring a vital public service unless the provisions of clauses (a) through (c),
above, are satisfied following the occurrence of such damage or destruction.
D.
Notwithstanding anything to the contrary in the Declaration (including without
limitation this Article 8), subject to the provisions of Sections 3 and 4 of Exhibit F, the
Association shall promptly prepare a plan of action for any restoration project setting forth the
anticipated order of priority of the work to be performed in the restoration project, the anticipated
timing for each phase of the restoration, the anticipated effect of the restoration project on the
access available to the Unit Owners to their Units, including access which will allow each Unit
Owner to restore the same, a proposed budget and such other matters as would customarily be
included in such a plan. Any plan of action for restoration shall not be in conflict with the
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Association’s restoration obligations hereunder, unless each affected Unit Owner and each Listed
Mortgagee (whose consent is required under the terms of its Listed Mortgage) of such affected
Unit Owner has consented thereto or has waived compliance with the conflicted obligation. The
Association shall use reasonable efforts (subject to force majeure) to repair and restore the
Common Elements, and make access available, in accordance with any plan of action for
restoration which has been approved by the Unit Owners as aforesaid.
E.
Any work required to stabilize the Property, to ensure the Property is safe and
secure, and to comply with any Legal Requirements, may be commenced and performed by the
Association notwithstanding that the restoration plan described in paragraph D above has not
been prepared and/or approved.
Section 8.2

Condemnation.

A.
Each Unit Owner shall have the right to represent itself with respect to a taking by
eminent domain of all or any portion of its Unit or any Limited Common Elements appurtenant
thereto. With respect to a taking by eminent domain of all or any portion of the General
Common Elements, the Association shall have the authority to represent each of the Unit Owners
in an action to recover all awards with respect to the same, and unless all Unit Owners agree that
repair or restoration of the loss shall not be undertaken, the “net proceeds” of the awards shall be
held by the Association and first applied to repair or restoration of the General Common
Elements (but not the property of individual Unit Owners) to as nearly their condition prior to the
taking as may be feasible and in the same manner as provided in Section 8.1 for disbursement of
proceeds of insurance policies in the event of a casualty. “Net proceeds” shall mean those
proceeds remaining after deducting: (a) related fees and expenses; and (b) the portions of the
awards attributable in the taking proceedings (or failing such attribution as may be attributable
by the Association), to Units totally taken or partially taken and not economically feasible to
restore.
B.
If, at a special meeting of Unit Owners at which a quorum is present, Unit Owners
holding one hundred percent (100%) of all of the Percentage Interests by a Supermajority, vote
that repair or restoration of a loss pursuant to a condemnation shall not be undertaken, the
Condominium shall be subject to partition at the suit of any Unit Owner. Such suit shall be
subject to dismissal at any time prior to entry of an order to sell if an appropriate agreement to
repair or restore is filed. The net proceeds of all condemnation awards with respect to Common
Elements and of the partition sale, together with any Reserve Fund of the Condominium, shall be
divided in proportion to the Unit Owners’ respective Percentage Interests provided, however,
that no payment shall be made to a Unit Owner until there has first been paid out of its share of
funds such amounts as may be necessary to discharge or reduce all unpaid liens on such Unit.
Upon such sale, the Condominium shall be removed from the Condominium Act.
C.
In the event that the total cost of repair or restoration of the General Common
Elements, as estimated on the basis of an independent appraisal, or as determined during the
course of repair or restoration, exceeds the total sum of available condemnation proceeds, the
Association shall assess the Unit Owners as a Common Expense, the amount estimated to repair
or restore in excess of the available condemnation proceeds. If there shall be a repair or
restoration pursuant to the foregoing and the amount of the available condemnation proceeds
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exceeds the cost of such repair or restoration, such excess shall be divided among all Unit
Owners by the Association in proportion to their respective Percentage Interests.
D.
Following any taking which reduces the number of Units, the Condominium and
the Association shall continue subject to and with the benefit of all the provisions of the
Condominium Instruments, as so far as the same are applicable to the remaining Units, and the
interests of the Unit Owners shall be apportioned in the same relative proportion with respect to
the remaining Units as existed among the remaining Units prior to the taking, except as
readjusted under the preceding provisions.
E.
Where all or part of the Condominium is taken by eminent domain, each Unit
Owner shall have the exclusive right to claim all of the award made with respect to its individual
property (including its Unit and Limited Common Elements and equipment and trade fixtures),
and any relocation, moving expense, or other allowance of a similar nature designed to facilitate
relocation of a displaced business concern or residence.
F.
The Association may perform emergency work essential to the preservation and
safety of the Condominium or the safety of persons, or required to avoid the suspension of any
essential service to the Condominium, without having first adjusted the loss or obtained proceeds
of insurance, or prosecuted the proceedings for the taking awards or obtained the awards.
G.
Whenever the Association deems it appropriate, the Association may retain a
registered architect or registered engineer to supervise the work of restoration. No sums shall be
paid by the Association on account of such restoration except upon certification to it by such
architect or engineer that: (i) the work for which payment is being made has been completed in a
good and workmanlike manner in accordance with approved plans and specifications, and (ii) the
estimated total cost of completion of the restoration, less amounts theretofore advanced, does not
exceed the undisbursed proceeds of available insurance proceeds or of taking awards proceeds
augmented by funds obtained by any assessment(s) levied or chargeable to the Unit Owners as a
Common Expense.
H.
The Insurance Trustee as provided above shall hold, use, apply and disburse the
same in accordance with applicable provisions of this Article 8.
ARTICLE 9
RULES AND REGULATIONS
Section 9.1 Rules and Regulations. The Association may from time to time adopt,
amend and rescind, in accordance with the applicable provisions of Section 5.1.25 of the Bylaws,
reasonable rules and regulations of general applicability governing the operation and use of the
Units and Common Elements and such restrictions on and requirements respecting the use and
maintenance of the Units and the use of the Common Elements as are consistent with the
Condominium Instruments and are designed to prevent unreasonable interference with the use by
Unit Owners of their Units and the Common Elements (“Rules and Regulations”). The Rules
and Regulations are intended to be considered bylaws and shall be amended only in accordance
with Section 5.1.25 of the Bylaws. The initial Rules and Regulations are set forth in Appendix 1
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annexed to the Bylaws. The Association shall further have the non-delegable right to adopt,
amend, and rescind administrative rules and regulations governing the details of the operation
and use of the Common Elements, provided the same are consistent with the Condominium
Instruments.
Section 9.2 Enforcement.
The Association shall administer the Rules and
Regulations uniformly and non-discriminatorily. The cost and expense incurred by the
Association in enforcing the Rules and Regulations shall constitute a Common Expense or Unit
Expense, as applicable. If a violation is caused in whole or in part by any Unit Owner, its agents
or invitees, the portion of the cost and expense of eliminating such violation as the Association
may determine and any reasonable fine which the Association may impose for repeated and
continuing violations shall be charged to such Unit Owner as a Unit Expense, which shall be
payable by such Unit Owner upon demand, and shall be enforced and constitute a lien against the
Unit of such Unit Owner in accordance with the provisions of Article 14 hereto.
ARTICLE 10
AMENDMENT
Except as otherwise expressly provided in this Declaration, this Declaration may be
amended only by an instrument in writing (i) signed by both the [Equipment] Unit Owner and
the Unit Owners owning in the aggregate at least eighty percent (80%) or more of the Percentage
Interests in the General Common Elements, provided that, following the Special Rights
Termination Date, such amendment only requires the approval of at least eighty percent (80%) of
the Unit Owners; (ii) signed by a duly authorized Officer of the Association; and (iii) duly
recorded with the Registry. No such instrument shall be of any force or effect unless it has been
so recorded.
ARTICLE 11
MORTGAGEE PROVISIONS
Section 11.1 Notice to Association. All notices sent or required to be sent to the
Association under the provisions of the Condominium Instruments or the Condominium Act
shall be sent to the Board at its place of business, as the same may be changed, from time to
time, by notice to the Unit Owners from the Board, in accordance with the foregoing and the
Condominium Act. A Unit Owner who mortgages a Unit to a Mortgagee, and the Mortgagee,
shall each notify the Association of the name and address of (and any changes of) such
Mortgagee. The Board shall list and maintain such information in a separate book, and such a
Mortgagee shall be deemed a Listed Mortgagee. For the purposes of notices which may be given
to the Association and other insureds by any insurance carrier, the Board shall notify the Board’s
insurance agent placing insurance for the benefit of Unit Owners of the names and addresses of
such Listed Mortgagees. All provisions in the Condominium Instruments calling for notice to be
given to (or for consent to be obtained from) Mortgagees shall require only the giving by United
States mail (postage prepaid) of such notice to (and obtaining such consent from) Listed
Mortgagees.
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Section 11.2 Notice to Mortgagees. Whenever so requested by a Listed Mortgagee,
the Association shall promptly provide to such Listed Mortgagee written notification of: (i) any
then unpaid Common Expenses or Unit Expenses due from, or any other default by, the Unit
Owner of the mortgaged Unit if any such default is not cured within sixty (60) days of notice of
such default to the Unit Owner (or such shorter cure period as may otherwise be provided for in
the Condominium Instruments); (ii) any condemnation or casualty loss that affects a material
portion of the Condominium or any Unit on which there is a Listed Mortgage held by such
Listed Mortgagee; (iii) any lapse, cancellation, or material modification of any insurance policy
or fidelity bond maintained by the Association not less than ten (10) days prior to such lapse,
cancellation or material modification, or not less than such period of time in excess of ten (10)
days as may be determined by the Board from time to time; (iv) any proposed action that would,
under the provisions of the Condominium Instruments or the Condominium Act, expressly
require the prior written consent or approval of a specified percentage of Mortgagees or of such
Mortgagee in particular; (v) all meetings of Unit Owners; and/or (vi) any proposed amendment
to the Declaration pursuant to Article 10 hereof and/or (vi) all defaults of a Unit Owner in the
performance of its obligations under this Declaration and the Bylaws alleged by another Unit
Owner if such noticing Unit Owner provides such notice(s) to the Association (it being an
obligation of the Unit Owners to provide a copy of such notice to the Association; provided,
however, that (a) such noticing Unit Owner shall have no liability whatsoever for failure to
provide such notice to the Association and (b) the giving of such notice to the Association shall
in no way be deemed to (x) constitute a waiver of any of the noticing Unit Owner’s rights or
remedies with respect of the subject of such notice or (y) grant (A) an extension of time to cure
any such default (if such Unit Owner is permitted hereunder to cure such alleged default) or (B)
any rights of cure or otherwise to the Association or such Listed Mortgagee).
Section 11.3 Liens. All taxes, assessments and charges that may become liens prior to
a mortgage or deed of trust held by a Mortgagee on a Unit under local law shall relate only to the
individual Unit and not to the Condominium as a whole. Any lien of any mortgage or deed of
trust held by a Mortgagee encumbering any Unit shall be subordinated to the lien in favor of the
Association for Common Expense and/or Unit Expense assessments and/or other charges against
any Unit, except to the extent of any priority lien provided for in the Condominium Act.
Section 11.4 Priority Rights. No Unit Owner or any other party shall have a priority
over any rights of a Mortgagee of a Unit pursuant to its mortgage or deed of trust in the case of a
distribution to such Unit Owner of insurance proceeds or condemnation awards.
Section 11.5 Mortgagee Protection. No instrument of amendment affecting any Unit
in a manner which materially impairs the security of a mortgage or deed of trust held by a Listed
Mortgagee shall be of any force or effect unless the same has been consented to by such Listed
Mortgagee. No amendment of this Declaration pursuant to the specific provisions hereof relative
to subdivisions, partitions and/or combination of Units, or Section 11.6 below, shall be treated as
an instrument impairing the security of any mortgage or deed of trust other than the mortgage(s)
or deed(s) of trust encumbering such Units. Any consent of Listed Mortgagees required under
this Article 11 or under any other provision of this Declaration shall not be unreasonably
withheld or delayed and any consent of Listed Mortgagees required under the Condominium Act
shall not be withheld unless the interests of the Listed Mortgagee would be materially impaired
by the proposed action. Notwithstanding the rights of Mortgagees set forth in this Section 11.5,
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however, the approval or consent of any Listed Mortgagee shall be deemed to have been granted
if such Listed Mortgagee fails to submit a response to any written proposal for an amendment to
the Declaration or Bylaws of the Condominium within sixty (60) days after such Listed
Mortgagee receives proper notice of the proposal, provided that notice was delivered to the
Mortgagee by certified or registered mail, with a “return receipt” requested.
A.

Notices of Default; Performance by Listed Mortgagee.

(i)
Notice of Default and Proceedings. The Association shall promptly
provide each Listed Mortgagee copies of any notices of default under this Declaration or the
Bylaws sent to the Unit Owner of such Listed Mortgagee’s Unit(s). The Association shall have
no liability for failure to comply with the foregoing obligations, but the foregoing shall not limit
the effectiveness of the immediately succeeding sentence.
(ii)
Mortgagee Cure Rights. Subject to the provisions of Section 11.5(C)
and Section 11.5(D) below, each Listed Mortgagee shall have, in the event of a default by its
mortgagor Unit Owner hereunder or under the Bylaws, an additional period for remedying the
default, or causing the same to be remedied, or causing action to remedy the default to be
commenced, as applicable, beyond the period given for such purposes to its mortgagor Unit
Owner hereunder, which additional period shall run through:
(1)
in the case of a default in the payment of Common Expenses, Unit
Expenses or other sums (including without limitation late payment charges and interest) due
hereunder or under the Bylaws, the date which is ten (10) days after such Listed Mortgagee has
received notice from the Association that its mortgagor Unit Owner has failed to cure such
default within the applicable notice and grace period provided hereunder; and
(2)
in the case of any other default hereunder or under the Bylaws, the
date which is thirty (30) days after such Listed Mortgagee has received notice from the
Association that its mortgagor Unit Owner has failed to cure such non-monetary default within
the applicable notice and grace period provided herein therefor, or if the default is of such a
nature that it cannot be reasonably cured by such Listed Mortgagee within such thirty (30) day
period, such thirtieth (30th) day shall be extended to such later date as is reasonably required to
cure the same, but in no event longer than ninety (90) days so long as the Listed Mortgagee:
(A)
notifies the Association and the other Unit Owner(s) that it
requires additional time beyond said thirty (30) day period to endeavor to cure such default;
(B)

commences such cure within such thirty (30) day period;

(C)
thereafter proceeds with diligence and continuity, subject to
force majeure, to complete such cure; and
(D)
during the period beyond such thirtieth (30th) day, the
Listed Mortgagee shall make all payments of Common Expenses and Unit Expenses which
become due hereunder or under the Bylaws within any applicable notice and grace periods (but
without extension as provided in Section 11.5A(ii)(b) above); and
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(E)
institutes and diligently pursues foreclosure proceedings
against such defaulting Unit Owner’s Unit if possession by the Listed Mortgagee is necessary to
cure such Event of Default.
(F)
The Association and the other Unit Owner(s) shall accept
performance by a Listed Mortgagee (or its designee or nominee) of any covenant or condition
and the exercise by a Listed Mortgagee (or its designee or nominee) of an Unit Owner’s self-help
remedies with the same force and effect as though performed or exercised by its mortgagor Unit
Owner.
B.
Effect of Mortgagee Cure Right on Event of Default. No Event of Default
shall be deemed to exist (and, accordingly, the Association shall not be entitled to exercise any
remedies contingent upon an Event of Default existing) as long as:
(i)
a Listed Mortgagee has the right to remedy the default in question
pursuant to Section 11.5A above; and
(ii)
thereafter, if possession of the Unit (which shall not include possession by
a receiver) or foreclosure of its Listed Mortgage is required in order for a Listed Mortgagee to
cure the default in question, such Listed Mortgagee:
(1)
shall have entered into possession of the Unit with the permission
of the applicable Unit Owner for such purpose; or
(2)
shall have notified the Association (within the period to cure
referenced in Section 11.5A above) of its intention to institute foreclosure proceedings or other
action to obtain possession, and within thirty (30) days after the giving of such notice
commences such foreclosure proceedings or other action, and thereafter:
(A)
prosecutes such proceedings with reasonable diligence and
continuity (subject to force majeure); or
(B)
receives a deed from the mortgagor Unit Owner of the
applicable Unit (or, in the case of a Pledge, an assignment of the pledged ownership interests) in
lieu of foreclosure; and
(C)
upon obtaining possession pursuant to clause 1 or 2 above,
commences promptly to cure the default in question and prosecutes the same to completion with
reasonable diligence and continuity (subject to force majeure); provided that during the period
described in this clause 3 the Listed Mortgagee shall make all payments of Common Expenses
and Unit Expenses which become due hereunder or under the Bylaws within any applicable
notice and grace periods (but without extension as provided in Section 11.5A(ii)(b) hereof).
Notwithstanding the foregoing, if pursuant to Section 11.5B(i) above an Event of Default
is deemed not to exist, and, as a result, the Association is unable to exercise its rights to perform
any defaulted obligations for the account of the defaulting Unit Owner and, in the good faith
judgment of the Association, its inability to perform such obligations until the expiration of the
applicable cure period could result in material damage or loss to the Condominium or any other
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Unit Owner, then the Association shall be entitled to exercise its rights to perform such defaulted
obligations for the account of the defaulting Unit Owner as if an Event of Default then existed.
C.
Priority Among Listed Mortgagees. If more than one Listed Mortgagee having
a lien on any particular Unit has exercised any of the rights afforded by this Section 11.5, only
that Listed Mortgagee, to the exclusion of all other Listed Mortgagees, whose Listed Mortgage is
most senior in lien with respect to such Unit shall be recognized as having exercised such right,
for so long as such Listed Mortgagee shall be diligently exercising its rights hereunder with
respect thereto, and thereafter only the Listed Mortgagee whose Listed Mortgage is next most
senior in lien with respect to such Unit shall be so recognized. The Association shall be entitled
to rely on a standard title commitment or report, identifying exceptions to title, prepared by a
reputable title company, as true and accurate in determining priority among Listed Mortgagees.
D.
Subordination. To the fullest extent permitted by law, any mortgage or deed of
trust on a Unit and the lien thereof shall be subject and subordinate to the lien for Common
Expenses and Unit Expenses, and interest thereon allowed by Legal Requirements and this
Declaration, held by the Association pursuant to Section 7.2.1 of the Bylaws.
E.
Access to Books and Records. Each Unit Owner and each Listed Mortgagee
shall be permitted to examine and copy the books of account and other records of the Association
at reasonable times, on any Business Day, upon reasonable advance notice.
F.
Right of Listed Mortgagee to Act for Its Unit Owner or Restrict Its Unit
Owner’s Actions.
(i)
Right of Listed Mortgagee to Act for Its Unit Owner. To the extent
agreed to by the applicable Unit Owner and its Listed Mortgagee (which agreement may be in its
Listed Mortgage and/or in any other documents executed by such Unit Owner at any time), the
Listed Mortgagee (or its nominee or designee) may exercise any of its mortgagor Unit Owner’s
rights under this Declaration and the Bylaws on behalf of and in lieu of such Unit Owner,
including granting or withholding consents or approvals hereunder or thereunder, exercising selfhelp rights, appointing, removing or replacing members of the Board (to the extent such Unit
Owner would have the power to do so), and pursuing permitted arbitrations. The timing of when
a Listed Mortgagee (or its nominee or designee) may exercise such rights shall be a matter of
negotiation between the applicable Unit Owner and its Listed Mortgagee, and while it may be
contingent upon an event of default having occurred under the Listed Mortgage, it is not required
to be so based. Any exercise of an Unit Owner’s rights hereunder or under the Bylaws by a
Listed Mortgagee (or its nominee or designee) shall be treated for all purposes hereof and the
Bylaws as if such Unit Owner had exercised such rights and a Listed Mortgagee shall have no
greater rights when acting for an Unit Owner as provided in this Section 11.5 than its mortgagor
Unit Owner has (but the foregoing shall not limit in any manner such Listed Mortgagee’s rights
elsewhere in this Declaration and the Bylaws which have been granted to it as a Listed
Mortgagee).
(ii)
Limitations on Mortgagor Unit Owner’s Right to Act. To the extent
agreed to by the applicable Unit Owner and its Listed Mortgagee (which agreement may be in its
Listed Mortgage and/or in any other document executed by such Unit Owner at any time), the
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right of such Unit Owner to take any acts or exercise any of its rights and remedies under this
Declaration or the Bylaws may be restricted, limited, prohibited or made subject to first
obtaining the written consent or approval of such Listed Mortgagee or satisfying other conditions
(collectively, “Mortgagee Limitations”), the foregoing to be applicable either at all times while
the Listed Mortgage is in existence or only at certain times or upon the occurrence of certain
events (e.g., an event of default occurring under such Listed Mortgage or a notice from the
Listed Mortgagee to that effect). Notwithstanding the foregoing, no such Mortgagee Limitations
will:
(1)
limit in any manner or excuse the mortgagor Unit Owner from
complying with all of its obligations hereunder and under the Bylaws;
(2)
release such Unit Owner from any liability for its failure to so
comply or for any acts it takes in violation hereof or thereof;
(3)
limit any rights or remedies the Association or the other Unit
Owner(s) may have hereunder or under the Bylaws or the Condominium Act, or otherwise at law
or in equity as a result of a default or damage to the Common Elements or such other Unit
Owner’s Unit;
(4)
affect the standards for any action hereunder or under the Bylaws
(e.g., an approval not to be unreasonably withheld or delayed); or
(5)
expand, in any manner, the rights of any Unit Owner to consent to
actions or to take actions beyond those provided in or contemplated by this Declaration and the
Bylaws; and
(6)
unless the Association or the other Unit Owner(s), as applicable,
agree otherwise, neither the Association nor any other Unit Owner shall be obligated to inquire
as to or determine (nor shall they have any liability for failing to inquire as to or determine)
whether or not any action or exercise of any right or remedy by such Unit Owner is permitted
under the Mortgagee Limitations, and may assume that all required consents have been obtained
and conditions satisfied (notwithstanding any contradictory evidence which they may be aware
of) to allow the applicable Unit Owner to so act or exercise any of its rights or remedies, and
such actions and the exercise of rights by such Unit Owner shall be fully binding on such Unit
Owner and its Unit and effective, notwithstanding that such Mortgagee Limitations were
applicable thereto and the consent of the Listed Mortgagee was not obtained or other condition
not satisfied or that they otherwise were not complied with; provided, however,
(7)
the foregoing shall not be deemed to limit or affect the rights of
any Listed Mortgagee against its mortgagor Unit Owner for not complying with any Mortgagee
Limitations or any liability such mortgagor Unit Owner may have by reason thereof; and
(8)
the foregoing shall not affect any obligation the Association or any
other Unit Owner may have to obtain the consent or approval of the Listed Mortgagee where
expressly provided in any provision of this Declaration or the Bylaws or to limit any other rights
which are expressly provided herein or therein for the benefit of a Listed Mortgagee.
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G.
Reliance on Listed Mortgagee’s Notice. The Association and the other Unit
Owner(s) shall each be entitled to rely on as true and accurate any notice, direction or other
instrument from a Listed Mortgagee notifying such party of (or otherwise asserting or setting
forth) its (or its nominee’s or designee’s) the right to act on behalf of its mortgagor Unit Owner
as provided in Section 11.5F(i) above, in any instance, or that its consent is required in any
instance as provided in Section 11.5F(i) above, notwithstanding any contrary notice from such
Unit Owner. The Association and the other Unit Owner(s) shall have no obligation to make any
inquiry as to, or make any determination with respect to, the accuracy of such notice or the right
of such Listed Mortgagee to deliver the same and act in accordance therewith, and as between
the Association and the other Unit Owner(s), on the one hand, and the mortgagor Unit Owner, on
the other hand, the same shall be binding on such mortgagor Unit Owner; provided, however, the
foregoing shall not limit or affect any rights and remedies of such mortgagor Unit Owner against
(or any liability of) such Listed Mortgagee by reason of its improperly delivering such notice,
direction or instrument or improperly taking any act, or by reason of such Unit Owner failing to
take any act by reason thereof.
H.
No Mortgagee Liability. No Listed Mortgagee shall become liable under the
provisions of this Declaration or the Bylaws unless and until such time as it becomes, and then
only for as long as it remains, the Unit Owner of a mortgaged Unit.
Section 11.6 Estoppel Certificate from Association. Within ten (10) business days’
of a request by a Unit Owner or its Mortgagee, the Association shall deliver an estoppel
certificate to such Unit Owner and its Mortgagee certifying that such Mortgagee is a Listed
Mortgagee (provided such Mortgagee meets the requirements set forth herein to qualify as a
Listed Mortgagee and such Owner has delivered to the Association sufficient evidence to make
such determination).
ARTICLE 12
ESTOPPEL CERTIFICATES
Each Unit Owner and the Association shall, from time to time (but not more frequently
than six times annually), within ten (10) Business Days after written request from another Unit
Owner, any prospective transferee of such Unit Owner or any Mortgagee or prospective
Mortgagee, execute, acknowledge and deliver to the requesting party, a certificate (“Estoppel
Certificate”) substantially in the form attached hereto as Exhibit I, stating:
A.
that the terms and provisions of this Declaration and the Bylaws are unmodified
and are in full force and effect or, if modified, identifying such modifications;
B.
whether, to the knowledge of the party executing the Estoppel Certificate, there is
any existing default under this Declaration (or grounds therefor after giving the requisite notice
hereunder) by the requesting Unit Owner and, if so, specifying the nature and extent thereof;
C.
whether there are any sums which the party executing such Estoppel Certificate is
entitled to receive or demand from the requesting Unit Owner, and if there is any such sum,
specifying the nature and amounts thereof;
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D.
whether the party executing the Estoppel Certificate has performed or is
performing work, the cost of which such party is or will be entitled to charge in whole or in part
to the requesting Unit Owner under the provisions hereof, but has not yet charged to such
requesting Unit Owner, and if there be any such work, specifying the nature and extent thereof
and the projected amount to be paid by the requesting Unit Owner;
E.
the nature and extent of any setoffs, claims, counterclaims or defenses then being
asserted or capable of being asserted (after giving the requisite notice, if any, required
hereunder), or otherwise known by the party executing the Estoppel Certificate, against the
enforcement of the requesting Unit Owner’s rights hereunder;
F.
the total amount of all liens being asserted or capable of being asserted (after
giving the requisite notice, if any, required hereunder) by the party executing the Estoppel
Certificate under the provisions of this Declaration describing the applicable provision or
provisions and the details of any such lien claim;
G.
whether the party executing the Estoppel Certificate has requested that a matter be
submitted to arbitration pursuant to Section 14.4, which matter has not been discharged, released
or otherwise resolved, and if so, a copy of any such notice or notices shall be delivered with the
Estoppel Certificate;
H.
the current address or addresses to which notices given to the party executing
such Estoppel Certificate are required to be mailed under Section 14.6 hereof, and
I.
Such other facts or conclusions as may be reasonably requested; provided,
however, no facts or statements contained in the Estoppel Certificate can be deemed to amend or
otherwise change the provisions of the Condominium Instruments.
ARTICLE 13
TERMINATION OF CONDOMINIUM
The Condominium shall continue and shall not be subject to an action for partition
(unless terminated by casualty, loss, condemnation, or eminent domain, and in such cases the
termination of the Condominium shall be governed by Article 8 hereof and the requirements of
the Condominium Act) until such time as its withdrawal from the provisions of the
Condominium Act is authorized by unanimous vote of the Unit Owners. No such vote shall be
effective, however, without the written consent (which consent shall not be unreasonably
withheld, conditioned or delayed) of all Listed Mortgagees of Units, which approval or consent
of any Mortgagee shall be deemed to have been granted if such Listed Mortgagee fails to submit
a response to any written proposal to terminate the Condominium within sixty (60) days after
such Mortgagee receives proper notice of the proposal, provided that notice was delivered to the
Mortgagee by certified or registered mail, with a “return receipt” requested. In the event such
withdrawal is authorized or deemed authorized, the Condominium shall be subject to an action
for partition by any Unit Owner as if owned in common, in which event the net proceeds of sale
shall be divided among all Unit Owners in proportion to their respective Percentage Interests in
the General Common Elements and/or Limited Common Elements; provided, however, that no
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payment shall be made to a Unit Owner until all liens on its Unit have been satisfied in full in the
order of priority of the liens.
ARTICLE 14
MISCELLANEOUS
Section 14.1 Condominium Act. This Declaration is intended to comply with the
requirements of the Condominium Act. In all respects not specified in the Condominium
Instruments, the relationship of the Units, the Common Elements, the Unit Owners, the
Association and the Board to each other and the Condominium shall be governed by provisions
of the Condominium Act, the provisions of which shall be construed by Declarant, the Board of
Directors and each Unit Owner in the most flexible manner possible (e.g., with respect to
Common Expenses, funds and profits, improvement and rebuilding of Common Elements and
facilities, and removal of the Condominium or any portion thereof from the provisions of the
Condominium Act in order to give maximum effect to the arrangements established in the
Condominium Instruments in light of the commercial nature of the [Corporate] Units, the
commercial “multifamily” nature of the Principal Unit, and the critical, public purpose served by
the [critical facility]. In case any of the provisions of this Declaration are determined
conclusively to conflict with the provisions of the Condominium Act, the provisions of the
Condominium Act shall control. Notwithstanding the foregoing, the provisions of this Section
14.1 shall not be applicable to the provisions of Section 6.1.
Section 14.2 Covenants Running with the Land. All provisions of the Condominium
Instruments shall, to the extent applicable, and unless otherwise expressly herein or therein
provided to the contrary, be perpetual and be construed to be covenants running with the Land
and with every part thereof and interest therein, and all of the provisions hereof and thereof shall
be binding upon and inure to the benefit of the owners of all or any part thereof, or interest
therein, and their heirs, executors, administrators, legal representatives, successors and assigns,
but the same are not intended to create, nor shall they be construed as creating, any rights in or
for the benefit of the general public. All present and future Unit Owners, tenants, subtenants,
licensees, and other Occupants of Units shall be subject to and shall comply with the provisions
of the Condominium Instruments. The acceptance of a deed or the execution of a lease, sublease
or other similar document or the entering into occupancy of any Unit shall constitute an
agreement that the provisions of the Condominium Instruments are accepted and ratified by such
owner, tenant or Occupant, and all such provisions shall be deemed and taken to be covenants
running with the Land and shall bind any Person having at any time any interest or estate in such
Unit, as though such provisions were recited and stipulated at length in each and every deed,
lease, sublease or use and occupancy agreement thereof.
Section 14.3 Rights to Cure by Association and Unit Owners.
A.
By the Association. If any Unit Owner shall fail to perform any work or take any
action required to be done or taken by such Unit Owner pursuant to the Condominium
Instruments, the Association, after giving written notice to such Unit Owner and to any Listed
Mortgagee of such Unit of such failure to perform or take action and (except in the case of an
Emergency) allowing such Unit Owner and such Listed Mortgagee not less than thirty (30) days
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to cure any such failure, may, but shall not be required to, perform such work or take such action
and so assess such Unit Owner for the costs thereof as a Unit Expense, for which such Unit
Owner shall be liable for in addition to and as part of such Unit Owner’s share of the Common
Expenses, and until such charges are paid by such Unit Owner, the same shall constitute a lien
against such Unit pursuant to the provisions of this paragraph and the provisions of the
Condominium Act. Further, in addition to any late charges which may be imposed by the
Association on account of any delinquency by a Unit Owner in the payment of charges assessed
to such Unit under this Declaration and/or the Bylaws, the amount of any such charge shall bear
interest at an annual rate, determined daily and compounded monthly, equal to the sum of the
Base Rate and five percent (5%) (but not to exceed the highest rate of interest which may be
charged under applicable Legal Requirements) on such unpaid amounts computed from the due
date thereof until paid. Such accrued interest, together with the reasonable cost of collection of
any such charges (including reasonable attorneys’ fees) shall be added to the amount of such
charge, and the Association shall have a lien against such Unit for the payment of such additional
amounts, except as expressly prohibited by the Condominium Act.
B.
By Unit Owners. In the event that the Association either fails to fulfill any of its
obligations under the Condominium Instruments, or fails to cure a default by a Unit Owner in the
fulfillment of its obligations under the Condominium Instruments as permitted under the
preceding paragraph within the time period permitted under the preceding paragraph, within ten
(10) days after receipt of written notice of such default from any Unit Owner (or immediately in
the case of an Emergency), any Unit Owner may, but shall not be obligated to, carry out such
defaulted obligation. If an Emergency exists, then, whether or not the Association is timely
commencing and diligently proceeding to fulfill such obligation, a Unit Owner may perform the
same as if the Association had failed to timely commence or diligently proceed to perform the
same, provided that the Unit Owner first has given the Association notice, if possible, of its
intent to cure, so that efforts to address the Emergency may be coordinated. The Association
shall, upon demand, reimburse such Unit Owner for the reasonable cost of such performance (but
only to the extent the same would not, if it had instead been performed by the Association,
otherwise have constituted a Unit Expense of such Unit Owner hereunder) and such amount paid
as reimbursement shall constitute a Unit Expense or Common Expense to be paid by such Unit
Owner(s) (which may include the Unit Owner performing such cure) who would have paid the
same as a Unit Expense or Common Expense if the same had been performed by the
Association. If the Association shall fail to reimburse such Unit Owner, then any unsatisfied
amounts may be offset against future payments of Common Expenses or Unit Expenses of such
Unit Owner’s Unit(s) under the Condominium Instruments.
Section 14.4 Arbitration. With respect to any dispute hereunder that (i) is expressly
required or permitted by the terms of the Condominium Instruments to be resolved by
arbitration, or (ii) is a dispute, claim or controversy regarding whether a consent or approval
required not to be unreasonably withheld has been reasonably or unreasonably withheld or (iii)
that the parties to such dispute agree to submit to arbitration shall be determined and shall be
resolved by binding arbitration (and not by litigation, except with respect to the enforcement of
an arbitrator’s decision) in accordance with the following:
A.
If any matter is to be submitted to arbitration pursuant to the Condominium
Instruments and in accordance with this Section 14.4, such arbitration shall be conducted before
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a single Qualified Arbitrator in ________________ County, Virginia, in accordance with then
Applicable Arbitration Rules of the American Arbitration Association (or any successor
organization) (“AAA”) for expedited procedures (“Expedited Procedures”); provided, however,
that if the terms of this Section 14.4 differ from or conflict with then applicable Expedited
Procedures, the arbitrator shall be chosen in accordance with, and the arbitration shall be
governed by, the terms and provisions of this Section 14.4. The term “Applicable Arbitration
Rules” shall mean (i) with respect to construction disputes, the Construction Industry Arbitration
Rules and Arbitration Procedures of the AAA then in effect, (ii) with respect to real estate
disputes, the AAA Arbitration Rules for the Real Estate Industry then in effect, and (iii) with
respect to all other disputes subject to arbitration pursuant to the provisions hereof, the AAA
Commercial Arbitration Rules then in effect. The term “Qualified Arbitrator” shall mean a
person who has at least ten (10) years’ experience in a calling reasonably connected with the
subject matter of the arbitration and shall be a disinterested and impartial person of recognized
competence.
B.
In the event that the Association or a Unit Owner shall elect to arbitrate a dispute,
claim or controversy in accordance with, and where permitted by, this Section 14.4, the
Association or the Unit Owner desiring arbitration shall deliver written notice thereof (such
notice, an “Arbitration Notice”) to each of the other Unit Owners (which notice, if so delivered
by a Unit Owner, shall also be deemed to constitute notice thereof to the Association) of the
Association’s or such Unit Owner’s, as the case may be, desire to enter into arbitration to resolve
the dispute in question; which notice shall include a brief statement of the nature of the dispute
and the relief being sought. Contemporaneously with delivery of the Arbitration Notice, the
party delivering the Arbitration Notice shall also request from the other parties to the Arbitration
the production of documents relating to such dispute, which documents shall be produced within
fourteen (14) days of appointment of the Qualified Arbitrator. Within the ten day period after
the delivery of any Arbitration Notice, any Unit Owner who is not one of the initial disputing
parties but believes it may be affected by such arbitration may, by notice to each of the other
Unit Owners (which notice shall also be deemed to constitute notice thereof to the Association),
elect to intervene and participate in such dispute, in which event such Unit Owner shall have the
right to so intervene and shall thereafter be deemed a disputing party with all the same rights and
obligations as the other disputing parties; provided, however, the Qualified Arbitrator may
exclude unduly repetitious evidence and may require two (2) or more of the Unit Owners who so
elect to join in to consolidate the presentation of their cases as may be necessary or proper to the
effective and efficient administration of the proceedings.
C.
Within ten (10) business days after the giving of an Arbitration Notice, the parties
to the arbitration shall attempt to select a Qualified Arbitrator to resolve the dispute described in
the Arbitration Notice by arbitration in accordance with this Section 14.4. If the disputing
parties have not resolved the dispute in question or agreed on a single Qualified Arbitrator within
said ten (10) business day period, then any disputing party (including the party who delivered the
Arbitration Notice) may apply to the local office of the AAA to appoint a Qualified Arbitrator in
accordance with the Expedited Procedures to decide the dispute raised in the Arbitration Notice
or if the AAA shall not then exist or shall fail, refuse or be unable to act such that the Qualified
Arbitrator is not so appointed by the AAA within thirty (30) days after application therefor, then
any disputing party (including the party who delivered the Arbitration Notice) may apply to any
of the then-President of the local bar association, the Chief Justice of the highest court of the
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State in which the Property is located or any serving justice of any court of such State for the
appointment of the Qualified Arbitrator.
D.
Within five (5) days of the giving of an Arbitration Notice, the Association shall
make available to each disputing party all applicable books and records in connection with such
dispute. The hearing shall be conducted in accordance with the Expedited Procedures, or as the
disputing parties may otherwise agree. The decision and award of the Qualified Arbitrator shall
be binding on the Unit Owners and the Association and shall be enforceable in any court of
competent jurisdiction. Notwithstanding anything to the contrary contained herein, the Qualified
Arbitrator may take whatever interim measures are deemed necessary, including injunctive
relief; provided, however, that each party shall also be permitted recourse to a court for such
interim or provisional relief necessary to preserve its right to arbitrate so long as it is not
incompatible with the agreement to arbitrate and no such recourse shall constitute a waiver of the
right to arbitrate the dispute in question.
E.
The Qualified Arbitrator’s decision shall be based on the standards and provisions
set forth in, and the purposes of, the Condominium Instruments, and absent such specific
standards and provisions, shall be based on what a reasonably prudent owner of a comparable
property in a comparable location would determine under similar circumstances. The Qualified
Arbitrator shall consider only the specific issues submitted to it for resolution, as initially set
forth in the Arbitration Notice. The Unit Owners and the Association shall execute all
documents and do all other things necessary to submit to an arbitration and hereby waive any and
all rights they or any of them may have to revoke their agreement as aforesaid to submit to
arbitration and to abide by the decision rendered thereunder. The Qualified Arbitrator shall
apply the law of the Commonwealth of Virginia without regard to conflicts of laws principles
and shall have no power to vary or modify any of the provisions of the Condominium
Instruments, and its powers and jurisdiction are hereby limited accordingly. In no event shall
any Unit Owner seek (or shall the Qualified Arbitrator award) consequential or punitive
damages, and the Qualified Arbitrator’s powers shall be so limited. No failure or refusal of a
Unit Owner to consent to any proposed action shall be subject to arbitration, except to the extent
(i) such Unit Owner is required pursuant to the express provisions of the Condominium
Instruments to act in accordance with certain standards, (ii) such arbitration is to determine
whether such Unit Owner acted within such standards, and (iii) such arbitration is otherwise
permitted as provided in this Section 14.4. In the event that separate arbitration proceedings are
commenced under this Section 14.4, and the same or similar issues arise in two (2) or more such
arbitration proceedings, all such arbitration proceedings shall be consolidated with, and heard by
the Qualified Arbitrator appointed in the proceeding in which the Arbitration Notice was first
given.
F.
The arbitration costs may be charged to the losing Unit Owner or allocated
between the Unit Owners as may be determined by the Qualified Arbitrator; provided if no such
allocation is made by the Qualified Arbitrator, the arbitration costs shall be split equally by the
parties to the arbitration.
Section 14.5 Special Provisions Relative to Uniqueness and [Critical] Purpose of
[critical facility] Use of [Corporate] Units. The terms and provisions of each of Exhibit E
through and including Exhibit G are hereby incorporated in this Declaration and made a material
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part hereof. Notwithstanding any other provision of any Condominium Document to the
contrary, the terms and provisions of such Exhibits E through G shall govern and control;
provided, however, that the provisions of Exhibit F shall terminate on the Special Rights
Termination Date.
Section 14.6 Notice to Unit Owners. Any notice or other communication given by a
Unit Owner to any other Unit Owner under this Declaration shall be in writing and shall be hand
delivered or sent by certified mail, return receipt requested or by recognized overnight courier
service, addressed to the parties at their respective addresses maintained in the official records of
the Association (it being agreed that a Unit Owner may list more than one party or address to
which notices to such Unit Owner shall be sent). Notice shall be deemed given upon receipt or
upon refusal to accept delivery or upon failure to deliver due to a change of address of which no
notice is given in accordance with this Section 14.6. Any Unit Owner may by notice change the
person or address for receipt of notices by not less than five (5) days’ notice given in accordance
with this Section 14.6.
Section 14.7 Construction. Words used in the singular or in the plural, respectively,
include both the plural and the singular, words denoting males include females, and words
denoting Persons include individuals, firms, partnerships, associations, companies (joint stock or
otherwise), trusts, and corporations and similar entities unless a contrary intention is to be
inferred from or required by the subject matter or context. Any cover, captions, and table of
contents are inserted only for convenience of reference and are not to control or affect the
meaning, construction, interpretation, or effect of this Declaration. Unless the context otherwise
indicates, words defined in the Condominium Act shall have the same meaning herein as defined
in such statute. References in the descriptions contained in this Declaration or the Plats and
Plans which include terms like “storage room” and “mechanical room,” and the like are made
only for the sake of convenience and shall not imply any limitation on the use of such Elements.
Section 14.8 Severability. The invalidity of any provision of this Declaration shall not
impair or affect the validity of the remainder of this Declaration. In such event, all of the other
provisions of this Declaration shall continue in full force and effect as if such invalid provisions
had never been included herein.
Section 14.9 Waiver. No provision of this Declaration shall be deemed to have been
abrogated or waived by reason of any failure to enforce such provision, irrespective of the
number of violations or breaches which may occur.
ARTICLE 15
INDEMNIFICATION
Section 15.1 Indemnity by a Unit Owner. To the fullest extent provided by law,
subject to the further provisions of this Article 15, each Unit Owner shall indemnify, defend and
hold harmless the Association, the Board and the other Unit Owners, and their respective Listed
Mortgagees, officers, directors, members, partners, agents and employees from and against any
and all Claims arising out of or in any way connected with:
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A.
the use, operation, ownership, alteration, repair, condition, maintenance or
management of such Unit Owner’s Unit by such Unit Owner (or its Occupants) or its or their
respective contractors, agents or employees;
B.
any accident, injury (including death at any time resulting therefrom) or damage
to any Person or property occurring in such Unit Owner’s Unit or any Limited Common Element
appurtenant thereto;
C.
the exercise by such Unit Owner (or any of its Occupants) of any easement or
other right under this Declaration or the Bylaws with respect to any other Unit or any Common
Element, where the exercise of such easement or other right by such Unit Owner (or its
Occupants) or their respective contractors, agents or employees is done in a manner which is
negligent or wrongful or in breach of this Declaration or the Bylaws or where a claim is being
made by an employee or laborer employed by the exercising Unit Owner or Occupant (or
employed by either such Person’s agents, contractor’s or subcontractors) under a statutory
provision relating to work conditions existing in connection with the performance of any work
related to such exercise or for statutory liability relating to the easement area;
D.

the performance by any Unit Owner of any Alteration;

E.
with respect only to a Unit Owner as an indemnified party hereunder, a claim,
action or proceeding being asserted or brought against such Unit Owner where the same is based
on any injury to any third party or third party property damage liability occurring in, on or about
the General Common Elements or as a result of the acts or omissions of the Board hereunder
(including in failing to pay any amount which constitutes a Common Expense hereunder), but
solely to the extent such Unit Owner who is the indemnified party incurs liability with respect
thereto in excess of the amount it would have incurred had the Board paid such liability and each
Unit Owner paid any Common Expense or Unit Expense assessed in accordance with this
Declaration and the Bylaws by reason thereof, and provided such indemnified Unit Owner is not
otherwise liable for such loss, cost damage or expense under any other provision of this
indemnity or elsewhere in this Declaration or the Bylaws;
F.
any action or proceeding brought by a tenant or subtenant of such Unit Owner
against the Board and/or any other Unit Owner, which action or proceeding is not based on a
breach by the Board, and/or such other Unit Owner of such parties’ obligations under this
Declaration, the Bylaws or any other agreement such party entered into with such subtenant or
otherwise imposed by law; and
G.
acts or omissions of such Unit Owner which are negligent, wrongful or in breach
of this Declaration or the Bylaws, including any Claims made for personal injury, death or
property damage; provided that no party shall be indemnified against its own negligence, willful
misconduct or breach of this Declaration or the Bylaws. The foregoing indemnity does not apply
to loss, cost, damage or expense associated with the provision of [critical use], which liability is
governed by tariff.
Section 15.2 Indemnity by Board. To the fullest extent not prohibited by applicable
Legal Requirements, the Board shall indemnify each Unit Owner and its Listed Mortgagees,
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officers, directors, members, partners, agents and employees from and against any and all
Claims, including reasonable attorneys’ fees and disbursements, arising out of or in any way
connected with acts of the Board (its contractors, agents or employees) which are negligent or
wrongful. In determining the responsibility or liability of the Board under this Section 15.2, the
negligent or wrongful acts or omissions of any Board Member shall be deemed the negligent or
wrongful act of the Unit Owner responsible for appointing or electing such Board Member. The
costs and expenses of the foregoing indemnification by the Condominium shall be a Common
Expense.
Section 15.3 Right to Defend.
A.
In case any action, suit or proceeding shall be brought or any Claim is made with
respect to which any Person is entitled to indemnification under Article 15 hereof (such Person,
an “Indemnitee”), the Indemnitee shall provide written notice to the party required to provide
indemnification therefor (the “Indemnitor”) promptly after such Indemnitee has actual
knowledge of the action, suit, proceeding or claim as to which such indemnification may be
sought, describing in reasonable detail the facts and circumstances giving rise to such
indemnification claim (but the failure to do so shall not relieve the Indemnitor of its obligations
to indemnify and hold harmless the Indemnitee as provided hereunder). In the case of any
indemnification claim which is covered by a policy of insurance maintained by or for the benefit
of the Indemnitor (or any other Person indemnifying Indemnitor with respect to such
indemnification claim), the Indemnitee will cooperate with the insurers in the exercise of their
rights to investigate, defend or compromise such indemnification claim as may be required to
retain the benefits of such insurance with respect to such indemnification claim.
B.
Subject to the rights of insurers under policies of insurance maintained by or for
the benefit of the Indemnitor (or any other Person indemnifying Indemnitor with respect to such
indemnification claim), the Indemnitor shall have the right to investigate, and the right in its sole
discretion to defend or compromise (to the extent that the Indemnitee has such right), any action,
suit, proceeding or claim for which indemnification is sought, and, at the Indemnitor’s expense,
the Indemnitee shall cooperate with all reasonable requests of the Indemnitor in connection
therewith; provided, however, that the Indemnitor or the insurer shall not be entitled to assume
and control the defense of any such indemnification claim if, in the reasonable opinion of such
Indemnitee, such defense or compromise involves the potential imposition of criminal liability
on such Indemnitee, a material conflict of interest between such Indemnitee and the Indemnitor
or, if the Indemnitee is {Corporation], matters which would affect its compliance with Legal
Requirements (i.e., regulatory matters), in which event such Indemnitee shall have the right to
(and in good faith shall) control its own defense of such action, suit, proceeding or claim and the
reasonable fees and expenses of such defense (including the reasonable fees and expenses of
such separate counsel) shall be borne by the Indemnitor. The Indemnitee shall supply the
Indemnitor or such insurer with such information and documents, and shall make such personnel
available, as may be requested by the Indemnitor or such insurer, that are reasonably necessary
for the Indemnitor or such insurer to defend or participate, or both, in any indemnification claim.
C.
Subject to the rights of insurers under policies of insurance maintained by or for
the benefit of the Indemnitor (or any other Person indemnifying Indemnitor with respect to such
indemnification claim):
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(i)
the counsel for the Indemnitor who shall conduct the defense of the Claim
shall be reasonably satisfactory to the Indemnitee (unless selected by Indemnitor’s insurance
company or, if the Indemnitor is Declarant or any of its Affiliates, the [Corporation] Legal
Department); and
(ii)
subject to the proviso to Subsection B above, the Indemnitee, at its cost
and expense, may participate in, but shall not control (so long as the same is being defended by
such insurers or is otherwise being defended in a commercially reasonable manner), the defense
of such third-party Claim.
D.
Where the Indemnitor or the insurer under a policy of insurance undertakes the
defense of an Indemnitee with respect to a Claim for which indemnification is sought, and the
same is being defended by such insurer or otherwise is being defended in a commercially
reasonable manner, no additional legal fees or expenses of such Indemnitee in connection with
the defense of such Claim shall be indemnified under Article 15 hereof, unless such fees or
expenses were incurred at the request of the Indemnitor or such insurer.
E.
The Indemnitor shall not enter into any settlement or other compromise with
respect to any Claim for which indemnification may be sought under Article 15 hereof, without
the prior written consent of the Indemnitee, unless it obtains the full and unconditional release of
such Indemnitee. No Indemnitee shall enter into any settlement or other compromise with
respect to any Claim without the prior written consent of the applicable Indemnitor unless such
Indemnitee waives in writing its rights to be indemnified under Article 15 hereof, with respect to
such settlement or other compromise.
F.
Upon payment in full of any indemnification claim by the Indemnitor to or on
behalf of the Indemnitee, the Indemnitor, without further action, shall be subrogated to any and
all claims that the Indemnitee may have in respect thereof (other than claims in respect of
insurance policies maintained by the Indemnitee at its own expense or claims against an Affiliate
or another insured), and the Indemnitee shall cooperate with the Indemnitor and give such further
assurances as are reasonably necessary to enable the Indemnitor vigorously to pursue such
claims. Should the Indemnitee receive any refund, in whole or in part, with respect to any
indemnification claim paid by the Indemnitor under Article 15 hereof, it shall promptly pay the
amount refunded over to the Indemnitor.
G.
In no event shall any indemnity contained in this agreement make the Indemnitor
liable to the Indemnitee for consequential or punitive damages suffered by Indemnitee (as
opposed to unaffiliated third parties).
[Signature page attached.]
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IN WITNESS HEREOF, the undersigned Declarant has caused this Declaration to be
executed under seal, as of the day and year first above written.
___________________________
By:
Name:
Title:

STATE OF _____________________
COUNTY OF ___________________

(seal)

) to wit:
)
)

I, ____________________________, a Notary Public in and for the State of
____________, County of _______________________, do hereby certify that
_______________________, ____________________ of ____________________________,
party to the attached Declaration of _________________ Master Condominium bearing date on
the ____ day of ________, 201__ and who is personally well known to me (or satisfactorily
proven to be) the person who executed the said deed on behalf of _______________, and
acknowledged the same to be the act and deed of said company.
Given under my hand and seal this ______ day of ___________________, 201__.
______________________________
Notary Public
Name: ________________________
SEAL
My commission expires:
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EXHIBIT A
LEGAL DESCRIPTION OF LAND

A-1
#32630241_v2

EXHIBIT B
DESCRIPTION OF UNITS
Identifying Number of Unit

Initial Percentage Interest

Initial Par Value

Principal Unit
(Unit PU-1)
[Corporate] Unit*
(Unit CU-B)

[Equipment] Unit*
(Unit E-1)
100.0%

TOTAL
[ALL PERCENTAGES TO BE DETERMINED]
* = Denotes a [Corporate] Unit.

B-1
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EXHIBIT C
BYLAWS
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EXHIBIT D
And
EXHIBIT E
PLATS AND PLANS

Appendix-1
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EXHIBIT F
SPECIAL RIGHTS
1.

[Equipment] Unit Owner’s Right to Approve Alterations.

2.

Matters Requiring Supermajority Approvals.

3.

Special Restoration Rights in the Event of a Casualty.

4.

Interference.

5.

Use Restrictions.
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EXHIBIT G
USE OF BUILDING AND UNITS
1.

Use Restrictions Applicable to Units.
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EXHIBIT H
PRINCIPAL UNIT RENOVATIONS
(DESCRIPTION OF PRINCIPAL UNIT RENOVATIONS TO BE INSERTED)
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EXHIBIT I
FORM OF ESTOPPEL CERTIFICATE

TO:

_____________________
_____________________
_____________________
_____________________

FROM:_____________________
_____________________
_____________________
_____________________
DATE: _____________________
RE:

Estoppel Certificate – ______________ Condominium (the “Condominium”)

Ladies and Gentlemen:
The
undersigned
______________________________
(“___________”),
the
____________________________ [TO BE CUSTOMIZED DEPENDING UPON WHO IS
ISSUING THE CERTIFICATE] hereby delivers this estoppel certificate to
______________________________________ (the “Unit Owner”), with the understanding that
said Unit Owner, and, as applicable, the Unit Owner’s lender, a purchaser of the Unit Owner’s
Unit, or said purchaser’s lender, is relying upon the truth, accuracy and completeness of the
statements made by ________________________________________ herein. Accordingly, as
of the date of this certificate, the undersigned ______________________________________
hereby certifies, represents and warrants to the best knowledge and belief of the undersigned as
follows:
1.
The governing documents for _________ Condominium consist of (i) the
Declaration of Condominium of _____________ Condominium, dated ___________________,
recorded in the Office of the Clerk of the Circuit Court of ______________County, Virginia, at
Book
____,
Page
_____.,
(ii)
__________________________________________________________________,
(iii)_______________________________________________________________________, and
(iv)
_____________________________________________________________________
(collectively, as amended, the “Condominium Instruments.”). True and correct copies of the
Condominium Instruments are attached hereto as Exhibit “A.”
2.
The terms and provisions of the Condominium Instruments are unmodified and
are in full force and effect, except as follows:
______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
#32630241_v2

3.
To the best knowledge and belief of the undersigned, there are no existing
defaults under the Condominium Instruments (or grounds therefor after giving the requisite
notice
hereunder)
by
the
requesting
Unit
Owner,
except
as
follows:_______________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
4.
The undersigned is not entitled to receive or demand from the requesting Unit
Owner any sums except as follows:
______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
5.
The undersigned has not performed any work, the cost of which the undersigned
is or will has charged or will be entitled to charge in whole or in part to the requesting Unit
Owner, except as follows (including the amount charged to the requesting Unit Owner or the
projected amount to be paid by the requesting Unit Owner:
______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
6.
There are no setoffs, claims, counterclaims or defenses being asserted or, to the
best knowledge and belief of the undersigned, capable of being asserted (after giving the
requisite notice, if any, required hereunder), or otherwise known by the undersigned, against the
enforcement of the requesting Unit Owner’s rights under the Condominium Instruments, except
as follows:
______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
7.
There are no outstanding or delinquent assessments, liens, claims or charges
asserted or capable of being asserted by the undersigned against the requesting Unit Owner
except as follows:
______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
8.
The undersigned has not requested that any matters be submitted to arbitration
pursuant to Section 14.4 of the Declaration, which matter has not been discharged, released or
otherwise resolved, except as follows: [if so, included copy of any notices of pending
arbitration]
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______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
9.
10.

The notice address for the undersigned is as provided above.
_________________________________________________________________

______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________.
11.
__________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________
.
[signature block and date]
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The New Normal in Commercial Real Estate Leasing
Heidi Hoch, Jason Klawitter, Esq., and Paul Kawakami, Esq.

OUTLINE
I.
II.

Introductions
Beginning the Lease
1.

In the Beginning Was the Letter of Intent (“LOI”).
a. The deal is in the details of the LOI. (See Exhibit 1A)
o Graphic – Full Service vs. NNN vs. Modified Gross. (See Exhibit 1B)
o The trend towards signed LOI before agreeing to draft a Lease.
b. The trend towards who pays for the build-out of improvements.
o Trends in “Work Letter” for build-out of improvements. (See Exhibit 1C)
o Turn-key versus a Tenant Improvement (“TI”) allowance.
c. Condition of Premises: In taking space there is a beginning, middle and end – the
LOI trends in specific Landlord and Tenant obligations.
o What the LOI states in terms of the parties’ current understanding.
o What Landlord and Tenant are agreeing to deliver to one another.
o Trends in maintaining the space.
o Trends in getting out of a space.
o The reality of what is really happening from LOI to Lease signing.


Limited or NO Work Letters, As-built drawings or Plans for Build-out
equal advising your clients not to sign the Lease.



The Lease detail for build-out is not spelled out in the Lease and
oftentimes is not clean in the LOI. Landlord and Tenant left to figure it
out after the fact.

d. All of the remaining issues must be considered while negotiating the LOI.

o Rights to expand or contract may benefit the Landlord and Tenant and best if they
are negotiated upfront in the LOI as they may definitely be deal killers! For
example: Option to Terminate and Relocation.

2.

Financial Requirements of Tenant.
a. The trend in Security Deposits.
o Most commonly 1-3 months’ rent; during boom/bust, can go up to 6 months’ rent.
o Stock pledges common during “dot-com” bubble; practically non-existent now.
o Letters of credit have replaced cash deposits as the preferred form of lease
security.
o Main Reasons: bankruptcy & balance sheets.


In the event of a tenant bankruptcy, a cash security deposit is deemed part
of the bankrupt’s estate, whereas letters of credit are not part of the
bankrupt’s estate.



Letters of credit are not subject to the automatic stay.



Landlord should be able to draw on a letter of credit simply upon
presentment; a tenant default under the lease should not be required.



Applicability of bankruptcy cap on Landlord's damages to amounts drawn
on a letter of credit is unsettled.
•

Section 502(b)(6)(A) of the Bankruptcy Code artificially caps
Landlord's damages at “the rent reserved by such lease, without
acceleration, for the greater of one year, or 15 percent, not to
exceed three years, of the remaining term of such lease.”

o Regardless of whether cash security deposit or letter of credit, tenants generally
required to waive California Civil Code 1950.7.
o Tenant protections – rights to accounting and refund of remainder of deposit w/in
X days of Lease termination date.
o Landlord may condition its approval of a sublease on an increased security
deposit.
b. Personal Guarantees.
o Expect one from corporate officers or managers if you are representing a start-up
or professional services firm.
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c. Hot button issue – these are heavily negotiated provisions.

3.

Work Letter for Construction of Tenant Improvements.
a. Commencement Date Issues.
o Hard Date vs. Soft Date.
o Tied to who is handling the build-out.
b. Current Trends in Landlord Build-out vs. Tenant Build-out.
o Landlord-build issues:


Landlord’s attitude towards Delivery/Commencement Date – “Don’t rush
me!”
•

Concerns: possible delays for lead time needed for design
approval and permits, force majeure, and Tenant delay.



Penalties for late delivery by Landlord: rent abatement, reimbursement of
rent for holdover space (rare).



Drop Dead date – driven by Tenant’s need for the space.



How can Landlord secure Tenant’s financial contribution? (Escrow
account, letters of credit)

o Tenant-build issues:


Tenant’s attitude towards Delivery/Commencement Date – “We need to
move in tomorrow!”
•

Concerns: Landlord’s approval of plans and contractors, and
completion of Base Building work; delays in permitting; expiration
of existing Lease.



Drop Dead date – driven by Landlord’s desire to start the rent clock or
move on to another Tenant.



How can Tenant secure Landlord’s payment of TI Allowance? (Cash
deposit, set-aside letter from lender)



Timing for payment of TI Allowance (pay as you go vs. reimbursement
upon completion)
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III.

Middle of the Lease – Operational Issues
4.

Options & Rights in a Lease.
a. Lease Term and Renewal Options.
o Trend towards shorter lease terms and limited renewal options and amount of
years being given by Landlords.


Landlords are aggressively controlling their leased spaces ranging from
type of use to the type of tenants to whom they lease.



Landlords are limiting length of terms in order to capture market rates, or
are aggressively pushing rent increases both during term and on renewal
options.

b. Early termination rights – how they benefit Tenants and Landlords.
o Tenant's ability to terminate early in the event of expansion or contraction. Puts a
stop loss and immediate reduction to overhead costs of Tenant.
o Landlords can use them as a tool to entice Tenants to vacate a space early in
periods of growth without having to reinvent the wheel after a lease is created.
The tool is already in place.
o Lease termination penalties – one size does not fit all. Matter of individual
negotiation.
o Landlords and Tenants in a period of economic down-turn both can defer to the
option to terminate as a pre-negotiated tool to collect money (or reduce overhead)
that otherwise might not be available to collect or costly to litigate!
c. Tenant protection – right to arbitrate rent on Option to extend/renew the Lease
term.
o Arbitration clauses are increasingly being used and recommended in commercial
real estate, and with budgets down and limited access to the courts, we may be
seeing this even more in leases.
o Use One Arbitrator to Minimize Extension Option Arbitration Costs –
Advantages.
o Try and get quick and cheap arbitration provisions inserted, use indices when
possible to avoid arbitration (e.g. CPI for rent rates), and identify and designate
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neutral experts in advance to decide some issues (e.g. measurement of the space
or extent of a casualty).


Caveat: some Tenants refuse to agree to use CPI or other indices to
calculate rent increases, so stepped rents are becoming more common.

o Advantages to arbitration.


Arbitration is sometimes quicker, and therefore saves time and effort.



Arbitration is sometimes less intense and painstaking, and therefore may
save attorneys' fees.

o Caution … items to watch out for in arbitration clauses.


The parties must pay an arbitration filing fee based upon the size of the
claim at issue, translating into a few hundred to several thousand dollars.



The parties must also pay for the arbitrator out of their own pockets
(generally by the hour to the tune of $250 - $500/hour). Some contracts
even call for a panel of 3 or more arbitrators, which triples this cost. In the
court process, the judge and jury are free (other than nominal filing costs).



In arbitration, the arbitrator's decision is usually binding and final.



Arbitrators often try to reach a resolution that "splits the baby" to some
degree, so that there is not a clear winner or loser.



If the arbitration clause is imposed upon a consumer by a corporation's
contract, the contract will often force the consumer to arbitrate in an
inconvenient location (i.e. a far-away state).

d. Tenant hot button - Landlord's right to relocate Tenant.
o How relocation can negatively impact Tenants.
o What language to include in the Lease in the event Landlord keeps the relocation
clause.

5.

Operating Expenses.
a. Different Hot Buttons for different types of Leases.
o “Full service” – Tenant pays increases in Operating Expenses over the Base Year
Operating Expenses. (See Exhibit 1B)
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Hot button: what is included in the Base Year? New categories of
expenses added after the Base Year should be “trued up” and added into
the Base Year calculation.

o “Gross” or “Modified Gross” – Tenant pays rent only; responsible for arranging
and paying for its own utilities and janitorial. Landlord generally pays operating
expenses and maintenance. In a Modified Gross Lease, Tenant pays its pro rata
share of insurance and taxes.
o “Triple Net” or “NNN” – Tenant pays pro rata share of operating expenses,
insurance and taxes, handles all maintenance and repair, and sometimes has the
obligation to rebuild the building if there is a casualty.


Retail Leases tend to be on some sort of Net basis, with Tenant paying its
pro rata share of Common Area Maintenance Expenses (“CAM”),
insurance and taxes, and often maintaining equipment servicing the
Premises (i.e., HVAC units).
•



Hot button: many national retail tenants are pushing for “flat
CAM”, i.e., a fixed amount of annual CAM for the life of the
Lease.

Net Leases are not typically used in multi-tenant office leases.

b. Exclusions from Operating Expenses.
o Most experienced practitioners have a list of standard exclusions.


Exclusions generally focus on categories such as (i) expenses of
ownership (i.e., leasing, accounting, and financing costs); (ii) perceived
self-dealing (i.e., payments in excess of market to affiliates, excess
management fees); (iii) violations of law or building codes; (iv) use of the
building for promotional events, advertising, or private events; and (v)
capital expenses.

o Capital expenses.


Should be amortized over useful life so that Tenant is not hit with a huge
expense all at once. Amortization may extend beyond Lease term.

o Other exclusions are more specific to the building or project.


Examples: mixed use buildings should segregate certain expenses. Also,
fitness centers and parking garages are often areas of contention.

c. Prop. 13 protection – does it still exist?
o Used to be more common.
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o Hurts building’s value on sale.
o Possible compromise: Landlord can only pass through one Prop. 13 increase
every X years.
d. Audit rights.
o Landlords generally limit audit rights by (i) not allowing auditors who charge on a
contingency basis; (ii) imposing a statute of limitations on audits; and (iii)
imposing limits on what the auditors can do (i.e., must come to the Landlord’s
office, cannot make copies).
e. Concessions/Issues for full building Tenant if Tenant maintains building systems.
o Rent can be reduced.
o Landlord will need verification that the maintenance is taking place, and a
takeover right.
o If Tenant has the right to give back space so that the building becomes multitenant again, the Lease will need to provide that either Landlord will take over the
maintenance and bill back the Tenant; or the Tenant will continue to handle all
maintenance and Landlord will pass along pro rata shares of maintenance bills to
other tenants; or Tenant will maintain its Premises and Landlord will maintain the
rest of the building.

6.

Insurance.
a. The trend towards Landlords requesting increased coverage levels and amounts.
o Requesting umbrella or excess amounts (example: umbrella for $10M) may have
no basis in reality to either the insured or the Landlord.
b. Additional coverage requirements.
o Such as business interruption and builder’s risk; deductible limits vs. self-insured
retention; Tenants’ workers comp and products and completed operations
coverages.
o The trend for additional insurance coverages such as business interruption and
builder’s risk; deductible limits vs. self-insured retention are being requested by
Landlords in commercial leases. Insurers and commercial brokers can agree that
these requests for additional coverage can at least be attributed to having an effect
on the Landlord’s operations that typically most don’t have a problem with.
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o What is unreasonable to most insurers are the requests for “tenant’s workers
comp” and “products and completed operations” additional coverage requests by
Landlords. Landlords are demanding coverages that have no bearing on the
Landlord’s operations.


Why does a Landlord care that its Tenant’s products or services are
covered? Often – especially for tech or bio tech tenants – getting products
and completed operations coverage is tough.
Most insurers and
commercial brokers can agree the Landlord’s focus should be primarily (if
not solely) on the insured's ability to adequately cover in the event of a
slip and fall liability issue in and on the premises.

c. The insurance limits do not reflect the size of Tenant or type of use; oftentimes
Leases are drafted with boilerplate language.
o Almost 100% of the Leases I see have boilerplate insurance language. Some
Landlords (not all) are at least open to discussion and when you have a good
argument against coverage or a limit, they will sometimes change their minds.

IV.

Closing time – How Does the Lease End?
7.

Default Lease Language.
a. New language / exposure to risk.
o Typical risk is non-payment of rent or damage to premises; somewhat less typical
is compliance with governmental rules or regulations (usually handled in work
letter as a condition of obtaining occupancy permit); knowledge of new lease
provisions (environmental, ADA, homeland security) is key.
o Landlord – Base Building: Landlord's obligation arises only to the extent the
failure to comply with the applicable law would have a material impact on
Tenant's use or occupancy of the premises.
o Tenant – Premises: Tenant's obligation extends to the Base Building to the extent
the triggering event is tenant's use of the premises for non-customary use, or
tenant constructing non-customary alterations.
b. Landlord Remedies for Tenant Default.
o Waiver of statutory protections common; time periods critical (tenant will seek
more notice and longer time for correction); knowing what types of damages are
available (and what might be collectable) is key.
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o Knowledge of unlawful detainer process is helpful when drafting/negotiating this
provision. No self-help.
c. Tenant Remedies for Interruption of Service.
o Tenant will want expansive rights; Landlord will want everything well defined
with multiple notice provisions and opportunities to correct defect and limited
remedies – can lead to discussions regarding back-up power sources.
d. Examples.
o Power very important for R&D/assembly property – interruption of service could
mean huge damages. Some utilities out of Landlord’s control, but when Landlord
is renovating could lead to temporary power loss. Insurable? Back-up utilities?
o Representations & Warranties and notice from Landlord will all be negotiated to
avoid the problem. (In retail, could be “access to lease premises” issue.)
e. Tenant – Landlord Remedies.
o Recourse to Landlord is typically limited to interest in the building/project. (See
Exhibit 1D)
o Statutory remedies (constructive eviction, etc.) are typically waived.
o Rent abatement.


Interruption of Utilities (within Landlord’s control?). (not common)



Interference with Access/Use due to Landlord repairs, other (less typical).



Non-compete clause. (occasionally arises)



Other provisions?



Examples.
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8.

Surrender of Premises.
a. Parties need to consider what Tenant’s obligations will be upon expiration of the
term.
o Tenant’s restoration obligations are increasingly impacting leasing in today’s
market.


Example: old-school tenants with cookie-cutter build-outs (law firms,
financial services) were generally allowed to surrender their improvements
“as is”.



In contrast, build-outs for hi-tech tenants may be the “flavor of the month”
and may have no utility for other of tenants in the future.



Examples: kitchens/bathrooms/lounges can be expensive to install and to
remove. Large open working areas vs. private offices.



Increasingly, negotiations over restoration obligations are becoming
hurdles to getting the Lease signed; danger of deal fatigue.

b. Practice tip: be careful with Lease extensions.
o Landlords can unwittingly agree that Tenant can surrender the Premises in its
then-current condition, allowing Tenant to escape its restoration obligation.

9.

Hold-Over Lease Provision.
a. Common problem at end of Lease term (for both parties).
b. Most Leases increase rent during a “hold-over” period – Tenants will seek to limit it
(110%, 125%, 150%), Landlords try to maximize (150%, 200%, 250%).
c. Market conditions affect dramatically.
d. Examples.
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EXHIBIT 1A
SAMPLE LETTER OF INTENT FORM

Date
[Email]:

Sent Via

NAME
COMPANY
Address
City, State, Zip

Re: Letter of Intent to Lease Space at:____________________
Dear_____:
Thank you very much for touring us, Monday, ___, 2013 through your listing located
at ______(“Premises”) in ______, CA. As we discussed, _______, Broker of
________ is exclusively representing _________ (“Tenant”) in finding commercial
space.
The following is an introduction to Tenant:

We are pleased to submit this Letter of Intent on behalf of __________. If the
terms meet your approval, please sign where indicated and return an executed
copy to ________.

Building:
________, CA____: Parcel APN # ________
Landlord:
_______ (“Landlord”).
Tenant:
__________(“Tenant”).
Use of Premises:
Premises shall be used for ________.
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EXHIBIT 1A [PAGE 2]
Premises:
Premises shall be located at _______in ___, CA _____consisting of approximately
______ square feet; Tenant shall have the right to re-measure space prior to
executing a lease agreement and rental rate per month shall be adjusted accordingly
based on a mutually acceptable square footage measurement per BOMA Standards of
Commercial Building Measurements.
Term and Commencement:
The Lease Term shall be for Five (5) years. Lease shall commence on
__________2013 or the later of Tenant and Landlord fully executing a lease
agreement.
Rental Rate Schedule:
Tenant shall pay a rental rate equal as listed below. Rent shall be due on the 1st of
every month.
Lease Year:
Year 1
Year 2
Year 3
Year 4
Year 5

SQ FT

Rent/Month

Utilities:
Landlord shall be responsible to pay for Water and Sewer. Tenant shall be
responsible for PG&E, Trash and telephone/data services at the Premises. If utilities
are not separately metered, Landlord shall provide Tenant with its pro rata share of
said utilities and estimated monthly cost(s) or the actual amount per month for the
lease term.
Operating Expenses:
Lease shall be a (terms to be filled in: Modified Gross/ Full Service/ NNN) Lease.
Landlord shall assume all operating expenses including taxes, insurance, common
area maintenance and all costs associated with operation of the building and grounds.
Free Rent: Tenant shall have___ (_) months of free rent at the___ and___ months
of the Lease term.
Condition of Premises:
Landlord to warrant and deliver to Tenant, upon Lease Commencement, in good
operating condition, the existing sidewalks, mechanical, electrical, plumbing, fire and
life safety systems, roof and roofing systems. Landlord to further warrant the existing
Premises to be in compliance with current building code requirements for seismic and
structural strength, ADA and Title 24.

12

13

EXHIBIT 1A [PAGE 3]
Renewal Options:
Tenant shall have one (1) renewal option consisting of a five (5) year lease term at
95% of then Fair Market Value (FMV) based asking rates for similar buildings for
lease in ______, CA.
Signage, Awning and Green Zone Parking:
Tenant, at its sole cost and expense, shall have the right to install signage at interior
and exterior of Premises, install awning at exterior of Premises and submit to City of
______ application for green zone parking in front of Building. Signage, awning and
green zone shall be subject to Landlord approval, not to be unreasonably withheld,
and City of _____ Codes.
Pets and Bikes on Premises:
Tenant requests to have no more than ___ dogs (“Pets”) on Premises during the lease
term and any extension thereof. Additionally, Tenant requests Landlord to allow
Tenant to have bicycles (“Bikes”) to enter the Building and be stored either in the
Premises or at a designated storage area in the Building during the lease term and any
extension thereof. Landlord shall provide Tenant with conditions, rules and
regulations for Pets and Bikes at Building and Premises.
Tenant Improvements: Landlord at its sole cost shall construct and deliver the
space in move-in condition based on the following Tenant Improvements requested
by Tenant:
1)
2)
3)
4)
5)
6)
7)

Demo existing interior wall & ceilings in Premises to open up space as show on the
attached space plan;
Keep existing restroom;
Patch, sand, paint walls to interior space;
Paint exterior front wall of Premises from the first floor area from above the front door
including windows to the bottom wall near the sidewalk;
Add new flooring to interior of Premises;
Construct an entrance to Premises that us ADA compliant, including door, sidewalk
and threshold; and
Add drop lighting and electrical as necessary throughout premises.

***Tenant shall select all colors and flooring which shall be subject to Landlord’s approval not
to be unreasonably withheld, and all tenant improvements shall be selected and written in a
Work Letter that shall become an Exhibit to the Lease prior to execution of the Lease by both
parties.

Security Deposit and First Month’s Rent:
Tenant shall submit a security deposit equal to the ___ month’s base rent ______
($___). Tenant shall also submit the first month’s rent ______ ($___) in advance to
Landlord. Total of ______ ($___) due to Landlord upon completion of a fully
executed lease agreement for first month’s rent and security deposit. See separately
attached financial information submitted on behalf of Tenant.
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EXHIBIT 1A [PAGE 4]
Option to Terminate:
Tenant shall have a one (1) time option to terminate the Lease at the thirty-sixth (36th)
month of the five (5) year lease term by providing Landlord with at least six (6)
months’ advance notice. Tenant shall pay a termination fee equal to ____________.
Such termination fee shall be payable by Tenant to Landlord within 30 days after
Landlord receives written notice of Tenant’s intent to terminate.
Sublease:
Tenant shall have the right to sublease or assign its Lease for the Premises with
Landlord’s prior written consent, not to be unreasonably withheld.
Surrender of the Premises:
Tenant shall not be obligated to restore Premises to its original condition upon lease
expiration. However, the space shall be delivered by Tenant to Landlord in broomclean condition, less normal wear and tear. Tenant shall be obligated only to remove
from the Premises any alterations to the Premises made by Tenant and not previously
approved by Landlord, or which Landlord specifically requested be removed at the
time of consent.
Abandonment:
Tenant’s early vacation of the Premises shall not be construed as abandonment, nor
shall it be an event of default as long as Tenant continues to make its monthly rental
payments.
Right of First Refusal:
Tenant shall have a Right of First Refusal on (terms to be filled in: any available
space in the Building/floor/Project) for the Initial Term of the Lease & any
extension thereof. Upon receipt of a bona fide proposal from a third party, Landlord
shall present a written offer to lease such space to Tenant. Tenant shall have ten (10)
business days to accept or reject said offer.
Hold-Over:
Tenant’s rent during any holdover period shall be ____% of the rent in effect immediately
prior to termination of the Term or any extension thereof.
Relocation:
Any relocation or substitution clause shall be stricken from the lease.
Access:
Tenant shall have access to the Building and Premises 24 hours a day, 7 days per
week.
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EXHIBIT 1A [PAGE 5]
Insurance:
Tenant, at its sole cost and expense, shall maintain general liability insurance
throughout the lease term and any extension thereof.
Commission:
Landlord and Tenant acknowledge ______ is submitting an offer to lease space at the
Premises on the behalf of the Tenant. Landlord shall pay a commission to
__________ equal to (terms to be filled in by Broker) upon execution of lease
agreement. Please note all commissions are negotiable.
Contingency and Disclaimer:
The terms and conditions of this proposal are not legally binding upon either party
and are subject to the negotiation of a mutually acceptable Lease agreement. This
proposal, if not accepted, will be automatically withdrawn and considered null and
void thirty (30) days after the date hereof. This is a confidential transaction and the
information contained herein shall be treated as proprietary.
If this proposal meets your approval please sign and date below and return an
executed copy to the attention of _________ via fax to ______. Landlord shall
countersign to represent agreement on terms prior to lease creation.

Agreed and accepted:
Landlord:

Tenant:

By:_____________________

By: _________________________

Name:
Title:
Date:__________________

Name:
Title:
Date: ______________________

Please forward your response as soon as possible. We look forward to working
together with your organization to create a business transaction that is equitable
for all involved. If you have any questions, please call.

Sincerely,
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EXHIBIT 1B
GRAPHIC- FULL SERVICE VS. NNN VS. MODIFIED GROSS
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EXHIBIT 1C
SAMPLE WORK LETTER

Dated:
October ___, 2013
For Premises located at:
Landlord:
Tenant:

1)

Improvement Allowance

Landlord, at its sole cost, shall provide and construct tenant improvements in the design and
construction of the improvements pursuant to mutually agreed upon plan and this Work
Letter (the “Improvements”). The Improvements shall include all costs of construction of
the Premises, including, but not limited to, HVAC system and ducting, all mechanical
(including but not limited plumbing) and electrical systems, ADA compliance for entry and
Premises, city permits and fees, space planning, space plans and construction drawings as
necessary.
Landlord shall retain General Contractor to perform the tenant improvement work as
attached in Exhibit B, and then the Landlord shall build out the Premises per the mutually
approved Space Plan, a copy of which is attached to this Work Letter as Exhibit B-1, at
Landlord’s cost.
2)

Preparation of Plans and Specifications

Within ten (10) days following the mutual execution of delivery of this Lease, Landlord
shall prepare or cause the preparation of full working drawings and specifications for the
Improvements based on the Space Plan (the “Construction Drawings”) and shall submit the
same to Tenant for approval, which shall be approved or reasonably disapproved within five
(5) business days after submittal. Within five (5) days after Tenant’s approval of the
Construction Drawings, Landlord will cause the Construction Drawings to be submitted to
the City of _______ for obtaining a building permit as necessary. Landlord shall pay all
costs associated with permit application fees and inspection fees. Also, within five (5) days
after Tenant’s approval, the Construction Drawings shall be submitted to Landlord’s
Contractor and Sub-contractors for bidding. Said Contractors shall have five (5) days to
complete and submit their itemized bids to both Landlord and Tenant.
In the event that Tenant requests any reasonable changes to the Construction Drawings,
Landlord shall not unreasonably withhold its consent to any such changes, and shall grant its
consent to such changes within three (3) business days after submittal.

19

EXHIBIT 1C [PAGE 2]
3)

Completion

(a)
Landlord shall obtain a building permit to construct the Improvements as soon as
possible and as necessary.
(b)
Landlord shall complete the construction of the Improvements as soon as reasonably
possible after the obtaining of necessary building permits.
(c)
The term “Completion”, as used in this Work Letter, is hereby defined to mean the
date the building department of the municipality having jurisdiction of the Premises shall
have made a final inspection of the Improvements and authorized a final release of
restrictions on the use of public utilities in connection therewith and the same are in a
broom-clean condition.
(d)
Landlord shall use its best efforts to achieve Completion of the Improvements on or
before the Commencement Date set forth in the Lease. Landlord estimates that from the
time of pulling permits, Completion will take between thirty (30) and sixty (60) days.
Landlord shall commit to a schedule with at least thirty (30) days advance notice prior
to Substantial Completion.
(e)
In the event that the Improvements or any portion thereof have not reached
Completion by the Commencement Date, this Lease shall not be invalid, but rather Landlord
shall complete the same as soon thereafter as is possible and Landlord shall not be liable to
Tenant for damages in any respect whatsoever.
(f)
If Landlord shall be delayed at any time in the progress of the construction of the
improvements or any portion thereof by extra work, changes in construction ordered by
Tenant, or by strikes, lockouts, fire, delay in transportation, unavoidable casualties, rain or
weather conditions, governmental procedures or delay, or by any other cause beyond
Landlord’s control, then the Commencement Date established in the Lease shall be extended
by the period of such delay.
4)

Term

Upon Completion of the Improvements as defined above, Landlord and Tenant shall execute
an amendment to the Lease setting forth the date that Landlord delivered possession of the
Premises to Tenant as the Commencement Date of this Lease.
5)

Work Done by Tenant

Any work done by Tenant shall be subject to Landlord approval, not to be unreasonably
withheld, in conformity with a valid building permit and all applicable rules, regulations,
laws and ordinances, and be done in a good and workmanlike manner using good and
sufficient materials.
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6)

Taking of Possession of Premises

Landlord shall notify Tenant of the estimated Completion date at least ten (10) days before
said date. Tenant shall thereafter have the right to enter the Premises to commence
construction of any improvements that Tenant is to construct, and to equip and fixturize the
Premises, as long as such entry does not interfere with Landlord’s work. Any entry by
Tenant at the Premises under this paragraph shall be under all of the terms and provisions of
the Lease to which this Work Letter is attached.
7)

Acceptance of Premises

In an effort to facilitate Improvement completion, Tenant shall regularly visit the site during
construction to ensure that work is being completed to its satisfaction. Any requests for
changes, modifications or additions must be dated and submitted to the Landlord in writing.
Tenant shall notify Landlord in writing (“Punch List”) of any items that Tenant deems
incomplete or incorrect in order for the Premises to be acceptable to Tenant within thirty
(30) days following the date that Landlord delivers possession of the Premises to Tenant.
Tenant shall be deemed to have accepted the Premises and approved construction if Tenant
does not deliver a Punch List to Landlord within said number of days.

__________________________________
Landlord

___________________
Date

__________________________________
Tenant

___________________
Date
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EXHIBIT 1D
LANDLORD LIMITATION ON TENANT REMEDIES/LIABILITY
Notwithstanding any other provision of this Lease, if any default hereunder by Landlord is not
cured within the applicable cure period provided in this Lease (including any Mortgagee’s
additional cure period), Tenant’s exclusive remedies shall be (i) an action for specific
performance, or (ii) an action for actual damages. Notwithstanding any other provision of this
Lease, the liability of Landlord to Tenant for any breach or default by Landlord under the terms
of this Lease, or for any other matter related to this Lease or to the Premises, Project or Building,
shall be limited to Tenant’s actual direct, but not consequential, damages therefor, and any
judgment against Landlord in connection therewith shall be recoverable only from the interest of
Landlord in the [Building][Project]. Tenant hereby waives any claim for damages for any
disturbance, loss of business, nuisance, injury or inconvenience to or interference with Tenant’s
business, any loss of occupancy or quiet enjoyment of the Premises, and any other loss arising
from Landlord’s entry onto the Premises or otherwise with respect to any act, omission or breach
of Landlord. Without limiting the preceding sentence, in no event shall Landlord be liable to
Tenant for any consequential damages, including, without limitation, any losses arising from any
interruption of Tenant’s business, or for lost profits, or for charges or expenses which continue
but would have been earned if the business had gone on without interruption, or for any other
loss, claim, cost, expense or damage which would be covered by a standard policy of business
interruption insurance. Landlord, or if Landlord is a partnership its partners whether general or
limited, or if Landlord is a corporation its directors, officers or shareholders, or if Landlord is a
limited liability company its members or managers, shall never be personally liable for any such
judgment. Any lien obtained to enforce such judgment and any levy of execution thereon shall
be subject and subordinate to any Mortgage (excluding any Mortgage which was created as part
of an effort to defraud creditors, i.e., a fraudulent conveyance); provided, however that any such
judgment and any such levy of execution thereon shall not be subject or subordinated to any
Mortgage that is created or recorded in the official records of the county in which the Project is
located after the date of the judgment giving rise to such lien. Landlord’s interest in the Project
shall include any insurance proceeds received by Landlord which are not controlled by any
Mortgagee or other lender. Tenant hereby waives the benefit of any Laws granting it (A) the
right to perform Landlord’s obligations, or (B) the right to terminate this Lease or withhold Rent
on account of any Landlord default, including, without limitation, Sections 1932(1), 1941 and
1942 of the California Civil Code.
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