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How the Legal Profession Can Fight Gender Bias
Against Women Litigators
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Improper Conduct in Depositions
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The Secret of Success

Grit
Success
Mindset

Source: The Grit Project
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ABA Grit Project: Sample Agenda
1
Scenario 1
2

Scenario 2
2

3

Time

Grit Presentation and Discussion of Two Scenarios

12 – 12:30

Presentation on grit and mindset research

12:30 – 12:45

Presentation of Scenario 1: Overwhelmed Associate

12:30 – 12:35

a. Play Scenario 1

12:35 – 12:45

b. Among small groups, talk about discussion questions

12:45 – 12:55

Presentation of Scenario 2: Bullying in a Deposition

12:45 – 12:50

a. Play Scenario 2

12:50 – 12:55

b. Among small groups, talk about discussion questions

12:55 – 1:00

Close Program
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N.D. Cal. Guidelines for Professional Conduct
9. Discovery
• h. “A lawyer representing a deponent or another party should limit objections to those that are well founded and necessary
for the protection of his or her client’s interest. A lawyer should remember that most objections are preserved and need be
made only when the form of a question is defective or privileged information is sought.”
• i. “Once a question is asked, a lawyer should not coach the deponent or suggest answers, whether through objections or
other means.”
• k. “A lawyer should refrain from self-serving speeches during depositions.”
18. Communications About the Legal System and With Participants
• f. “A lawyer should refrain from engaging in conduct that exhibits or is intended to appeal or engender bias against a
person on account of that person’s race, color, religion, sex, national origin, sexual orientation, or disability, whether that
bias is directed to other counsel . . . or any other participants.”
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Gender Bias is Commonplace

Four Distinct Kinds of Bias

96%

of women reported
gender bias

Joan C. Williams & Rachel Dempsey, What Works for Women at Work (2014)

73%
Tightrope

68%

59%

Prove-itAgain!

Maternal
Wall

55%
Tug of
War
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Bias Interrupter: Prove-it-Again!

“That’s an excellent suggestion, Miss Triggs. Perhaps one of the men here would like to make it.”
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N.D. Cal. Judges Available for Quick Resolution
District Judges

Hon. William Alsup
Hon. Edward M. Chen*
Hon. James Donato
Hon. Thelton Henderson
Hon. Susan Illston*
Hon. Lucy H. Koh*
Hon. William H. Orrick
Hon. Yvonne Gonzalez Rogers
Hon. Jon S. Tigar*
Hon. Jeffrey S. White

* If discovery is kept in chambers

Phone No.

415-522-2020
415-522-2034
415-522-2066
415-522-2041
415-522-2028
408-535-5346
415-522-2077
510-637-3540
415-522-2036
510-637-3541

Magistrate Judges

Hon. Laurel Beeler
Hon. Jacqueline Scott Corley
Hon. Nathanael Cousins
Hon. Maria-Elena James
Hon. Sallie Kim
Hon. Elizabeth D. Laporte
Hon. Howard R. Lloyd
Hon. Donna M. Ryu
Hon. Joseph C. Spero
Hon. Nandor J. Vadas
Hon. Susan van Keulen
Hon. Kandis A. Westmore

Phone No.

415-522-3140
415-522-2015
408-535-5343
415-522-4708
415-522-4158
415-522-3694
408-535-5365
510-637-3639
415-522-2035
707-445-3612
408-535-5378
510-637-3525

10

Interruptions in the Supreme Court

From Tonja Jacobi & Dylan
Schweers, “Legal
scholarship highlight:
Justice, interrupted –
Gender, ideology and
seniority at the Supreme
Court“ (April 5, 2017)
http://www.scotusblog.com/2017/04/le
gal-scholarship-highlight-justiceinterrupted-gender-ideology-senioritysupreme-court/

Figure 1: Gender of interruptee and interrupter, 1990, 2002, 2015 terms (422 total interruptions)
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How the Legal Profession Can Fight Gender Bias
Against Women Litigators
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Encouraging Opportunities for Young Lawyers
District Judges
Hon. William Alsup
Hon. Vince Chhabria
Hon. Edward J. Davila
Hon. James Donato
Hon. Haywood S. Gilliam, Jr.
Hon. Lucy H. Koh
Hon. William H. Orrick
Hon. Yvonne Gonzalez Rogers
Hon. Richard Seeborg
Hon. Jon S. Tigar
Hon. Jeffrey S. White

Magistrate Judges
Hon. Laurel Beeler
Hon. Jacqueline Scott Corley
Hon. Nathanael Cousins
Hon. Sallie Kim
Hon. Elizabeth D. Laporte
Hon. Donna M. Ryu
Hon. Nandor J. Vadas
Hon. Susan van Keulen
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N.D. Cal. Ombudsperson Program
 Honorable Fern Smith
(retired) — JAMS

 Honorable James Kleinberg
(retired) — JAMS

• Phone Number: 415-982-5267

• Phone Number: 408-288-2240

• Email: fsmith@jamsadr.com

• Email: jkleinberg@jamsadr.com

• Address:
Two Embarcadero Center
Suite 1500
San Francisco, CA 94111

• Address:
160 West Santa Clara St.
Suite 1600
San Jose, CA 95113
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Thank You
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Guidelines for Professional Conduct
These Guidelines for Professional Conduct are adopted to apply to all lawyers who practice in the
United States District Court for the Northern District of California. Lawyers owe a duty of
professionalism to their clients, opposing parties and their counsel, the courts, and the public as a
whole. Those duties include, among others: civility, professional integrity, personal dignity, candor,
diligence, respect, courtesy, cooperation and competence.
These Guidelines are structured to provide a general guiding principle in each area addressed followed
by specific examples which are not intended to be all-encompassing.
Every attorney who enters an appearance in this matter shall be deemed to have pledged to adhere to
the Guidelines. Counsel are encouraged to comply with both the spirit and letter of these Guidelines.
Nothing in these Guidelines, however, shall be interpreted to contradict or supersede any Order of the
Court or agreement between the parties. The Court does not anticipate that these Guidelines will be
relied upon as the basis for a motion; rather, it is the Court’s expectation that they will be followed as
Guidelines.
These Guidelines should be read in the context of the Federal Rules of Civil Procedure, the Local Rules
of the United States District Court for the Northern District of California (including, specifically, Civil
Local Rule 11-4), the standards of professional conduct required of members of the State Bar of
California, and all attorneys’ underlying duty to zealously represent their clients. Nothing in these
Guidelines should be read to denigrate counsel’s duty of zealous representation. However, counsel are
encouraged to zealously represent their clients within highest bounds of professionalism. The legal
profession must strive for the highest standards of attorney behavior to elevate and enhance the
service to justice.
1. Responsibilities to the Public
A lawyer should always be mindful that the law is a learned profession and that among its goals are
devotion to public service, improvement of the administration of justice, and the contribution of
uncompensated time and civic influence on behalf of persons who cannot afford adequate legal
assistance.
2. Responsibilities to the Client
A lawyer should work to achieve his or her client’s lawful and meritorious objectives expeditiously and
as economically as possible in a civil and professional manner.
For example:
a. A lawyer should be committed to his or her client’s cause,but should not permit that loyalty to
interfere with giving the client objective and independent advice.
b. A lawyer should advise his or her client against pursuing positions in litigation (or any other course
of action) that do not have merit.

https://www.cand.uscourts.gov/professional_conduct_guidelines
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3. Scheduling
A lawyer should understand and advise his or her client that civility and courtesy in scheduling
meetings, hearings, and discovery are expected as professional conduct.
For example:
a. A lawyer should make reasonable efforts to schedule meetings, hearings, and discovery by
agreement whenever possible and should consider the scheduling interests of opposing counsel, the
parties,witnesses, and the court. Misunderstandings should be avoided by sending formal notice after
agreement is reached.
b. A lawyer should not arbitrarily or unreasonably withhold consent to a request for scheduling
accommodations.
c. A lawyer should not engage in delay tactics in scheduling meetings, hearings, or discovery.
d. A lawyer should try to verify the availability of key participants and witnesses before a
meeting,hearing, or trial date is set. If that is not feasible, a lawyer should try to do so immediately
after the meeting, hearing,or trial date is set so that he or she can promptly notify the court and
opposing counsel of any likely problems.
e. A lawyer should (i) notify opposing counsel and, if appropriate, the court as early as possible when
scheduled meetings, hearings, or depositions must be cancelled or rescheduled, and (ii) provide
alternate dates for such meetings, hearings, or depositions when possible.
4. Continuances and Extensions of Time
Consistent with existing law and court orders, a lawyer should agree to reasonable requests for
extensions of time when the legitimate interests of his or her client will not be adversely affected.
For example:
a. A lawyer should agree to reasonable requests for extensions of time or continuances without
requiring motions or other formalities.
b. Unless time is of the essence, a lawyer should agree as a matter of courtesy to first requests for
reasonable extensions of time, even if the requesting counsel previously refused to grant an extension.
c. After agreeing to a first extension of time, a lawyer should consider any additional requests for
extensions of time by balancing the need for prompt resolution of matters against (i) the consideration
that should be extended to an opponent’s professional and personal schedule, (ii) the opponent’s
willingness to grant reciprocal extensions, (iii) the time actually needed for the task, and (iv) whether it
is likely that a court would grant the extension if asked to do so.
d. A lawyer should be committed to the notion that the strategy of refusing reasonable requests for
extensions of time is inappropriate, and should advise clients of the same.
e. A lawyer should not seek extensions or continuances for the purpose of harassment or extending
litigation.

https://www.cand.uscourts.gov/professional_conduct_guidelines
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f. A lawyer should not condition an agreement to an extension of time on unfair or extraneous terms,
except those a lawyer is entitled to impose, such as (i) preserving rights that could be jeopardized by an
extension of time or (ii) seeking reciprocal scheduling concessions.
g. By agreeing to extensions, a lawyer should not seek to cut off an opponent’s substantive rights, such
as his or her right to move against a complaint.
h. A lawyer should agree to reasonable requests for extensions of time when new counsel is
substituted for prior counsel.
5. Service of Papers
The timing and manner of service of papers should not be calculated to disadvantage or embarrass the
party receiving the papers.
For example:
a. A lawyer should not serve documents, pleadings, or motions on the opposing party or counsel at a
time or in a way that would unfairly limit the other party’s opportunity to respond.
b. A lawyer should not serve papers so soon before a court appearance that it inhibits the ability of
opposing counsel to prepare for that appearance or to respond to the papers if permitted by law.
c. A lawyer should not serve papers (i) simply to take advantage of an opponent’s known absence from
the office, or (ii) at a time or in a manner designed to inconvenience an opponent.
d. A lawyer should serve papers by personal delivery, facsimile transmission, or email when it is likely
that service by mail, even when allowed, will prejudice the opposing party.
e. A lawyer should serve papers on the individual lawyer known to be responsible for the matter at
issue and should do so at his or her principal place of business.
f. A lawyer should never use the mode, timing, or place of serving papers primarily to embarrass a
party or witness.
6. Punctuality
A lawyer should be punctual in communications with others and in honoring scheduled appearances.
For example:
a. A lawyer should arrive sufficiently in advance of trials, hearings, meetings, depositions, or other
scheduled events so that preliminary matters can be resolved.
b. A lawyer should promptly notify all other participants when the lawyer will be unavoidably late.
c. A lawyer should promptly notify the other participants when he or she is aware that a participant
will be late for a scheduled event.
7. Writings Submitted to the Court

https://www.cand.uscourts.gov/professional_conduct_guidelines
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Written materials submitted to the court should always be factual and concise, accurately state
current law, and fairly represent the parties’ positions without unfairly attacking the opposing party or
opposing counsel.
For example:
a. Facts that are not properly introduced as part of the record in the case should not be used in written
briefs or memoranda of points and authorities.
b. A lawyer should avoid denigrating the intelligence, ethics, morals, integrity, or personal behavior of
the opposing party, counsel, or witness, unless such matters are at issue in the proceeding.
8. Communications with Opponents or Adversaries
A lawyer should at all times be civil, courteous, and accurate in communicating with opponents or
adversaries, whether in writing or orally.
For example:
a. A lawyer should not draft letters (i) assigning a position to an opposing party that the opposing
party has not taken, or (ii) to create a “record” of events that have not occurred.
b. A lawyer should not copy the court on any letter between counsel unless permitted or invited by the
court.
9. Discovery
A lawyer should conduct discovery in a manner designed to ensure the timely, efficient, cost effective
and just resolution of a dispute.
When propounding or responding to written discovery or when scheduling or completing depositions,
a lawyer should be mindful of geographic or related timing limitations of parties and non-parties,as
well as any relevant language barriers, and should not seek to use such limitations or language barriers
for an unfair advantage.
A lawyer should promptly and completely comply with all discovery requirements of the Federal Rules
of Civil Procedure.
For example:
As to Depositions:
a. A lawyer should take depositions only (a) where actually needed to learn facts or information, or (b)
to preserve testimony.
b. In scheduling depositions, a lawyer shall follow the requirements of Civil Local Rule 30-1, should be
cooperative in noticing depositions at mutually agreeable times and locations and shall accommodate
the schedules and geographic limitations of opposing counsel and the deponent where it is possible to
do so, while also considering the scheduling requirements in the litigation.

https://www.cand.uscourts.gov/professional_conduct_guidelines
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c. A lawyer representing a deponent that requires translator services or other special requirements
shall promptly advise the noticing party of such requirements sufficiently in advance of a scheduled
deposition so that counsel may seek to reasonably accommodate the deponent. A lawyer should be
respectful of any translation or other special requirements that a particular deponent might have and
should not seek to take unfair advantage of such requirements during a deposition.
d. When a deposition is scheduled and noticed by another party for the reasonably near future, a
lawyer should ordinarily not schedule another deposition for an earlier date without the agreement of
opposing counsel.
e. A lawyer should only delay a deposition if necessary to address legitimate scheduling conflicts. A
lawyer should not delay a deposition for bad faith purposes.
f. A lawyer should not ask questions about a deponent’s personal affairs or question a deponent’s
integrity where such questions are irrelevant to the subject matter of the deposition.
g. A lawyer should avoid repetitive or argumentative questions or those asked solely for purposes of
harassment.
h. A lawyer representing a deponent or another party should limit objections to those that are well
founded and necessary for the protection of his or her client’s interest. A lawyer should remember that
most objections are preserved and need be made only when the form of a question is defective or
privileged information is sought.
i. Once a question is asked, a lawyer should not coach the deponent or suggest answers, whether
through objections or other means.
j. A lawyer should not direct a deponent to refuse to answer a question unless the question seeks
privileged information, is manifestly irrelevant, or is calculated to harass.
k. A lawyer should refrain from self-serving speeches during depositions.
l. A lawyer should not engage in any conduct during a deposition that would not be allowed in the
presence of a judicial officer.
As to Requests for Production of Documents:
a. A lawyer should limit requests for production of documents to cover only those documents that are
actually and reasonably believed to be needed for the prosecution or defense of an action. Requests for
production of documents should not be made to harass or embarrass a party or witness, or to impose
an inordinate burden or expense on the responding party.
b. A lawyer should not draft requests for production of documents so broadly that they encompass
documents that are clearly not relevant to the subject matter of the case.
c. In responding to requests for production of documents, a lawyer should not interpret the requests
in an artificially restrictive manner in an attempt to avoid disclosure.
d. A lawyer responding to requests for production of documents should withhold documents on the
grounds of privilege only where appropriate.

https://www.cand.uscourts.gov/professional_conduct_guidelines
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e. A lawyer should not produce documents in a disorganized or unintelligible fashion, or in a manner
calculated to hide or obscure the existence of particular documents.
f. A lawyer should not delay producing documents to prevent opposing counsel from inspecting
documents prior to scheduled depositions or for any other tactical reason.
As to Interrogatories:
a. A lawyer should use interrogatories sparingly and never use interrogatories to harass or impose
undue burden or expense on the responding party.
b. A lawyer should not read or respond to interrogatories in a manner designed to ensure that
responses are not truly responsive.
c. A lawyer should not object to interrogatories unless he or she has a good faith belief in the merit of
the objection. Objections should not be made for the purpose of withholding relevant information. If
an interrogatory is objectionable only in part, a lawyer should answer the unobjectionable portion.
10. Motion Practice
Motions should be filed or opposed only in good faith and when the issue cannot be otherwise
resolved.
For example:
a. Before filing a motion, a lawyer should engage in a good faith effort to resolve the issue. In
particular, civil discovery motions should be filed sparingly.
b. A lawyer should not engage in conduct that forces opposing counsel to file a motion that he or she
does not intend to oppose.
c. In complying with any meet and confer requirement in the Federal Rules of Civil Procedure or other
applicable rules, a lawyer should speak personally with opposing counsel or a self-represented party
and engage in a good faith effort to resolve or informally limit all applicable issues.
d. Where rules permit an ex parte application or communication to the court in an emergency
situation, a lawyer should make such an application or communication only where there is a bona fide
emergency—i.e., when the lawyer’s client will be seriously prejudiced if the application or
communication were made with regular notice. This applies, inter alia, to applications to shorten an
otherwise applicable time period.
11. Dealing with Nonparty Witnesses
It is important to promote high regard for the legal profession and the judicial system among those
who are neither lawyers nor litigants. A lawyer’s conduct in dealings with nonparty witnesses should
exhibit the highest standards of civility and be designed to leave the witness with an appropriately
good impression of the legal profession and the judicial system.
For example:

https://www.cand.uscourts.gov/professional_conduct_guidelines
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a. A lawyer should be courteous and respectful in communications with nonparty witnesses.
b. Upon request, a lawyer should extend professional courtesies and grant reasonable
accommodations, unless doing so would materially prejudice his or her client’s lawful objectives.
c. A lawyer should take special care to protect a witness from undue harassment or embarrassment
and to state questions in a form that is appropriate to the witness’s age and development.
d. A lawyer should not issue a subpoena to a nonparty witness for inappropriate tactical or strategic
purposes, such as to intimidate or harass the nonparty.
e. As soon as a lawyer knows that a previously scheduled deposition will or will not go forward as
scheduled, the lawyer should notify all applicable counsel.
f. A lawyer who obtains a document pursuant to a deposition subpoena should,upon request, make
copies of the document available to all other counsel at their expense even if the deposition is canceled
or adjourned.
12. Ex Parte Communications with the Court
A lawyer should not communicate ex parte with a judicial officer or his or her staff on a case pending
before the court, unless permitted by law or Local Court Rule.
For example:
a. Even where applicable laws or rules permit an ex parte application or communication to the court,
a lawyer should make diligent efforts to notify the opposing party or a lawyer known to represent or
likely to represent the opposing party before making such an application or communication. A lawyer
should make reasonable efforts to accommodate the schedule of an opposing party or his or her
counsel to permit them to participate in the ex parte proceedings.
13. Settlement and Alternative DisputeResolution
A lawyer should raise and explore the issue of settlement and alternative dispute resolution in every
case as soon as the case can be evaluated.
For example:
a. A lawyer should always attempt to de-escalate any controversy and bring the parties together.
b. A lawyer should not falsely hold out the possibility of settlement as a means for terminating
discovery or delaying trial. In every case, a lawyer should consider whether his or her client’s
interest could be adequately served and the controversy more expeditiously and economically disposed
of by arbitration, mediation, or other form of alternative dispute resolution.
c. A lawyer should advise his or her client at the outset of the availability of alternative dispute
resolution.
d. A lawyer involved in an alternative dispute resolution process should participate in good faith, and
should not use the process for purposes of delay or other improper purposes.
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14. Trial and Hearings
A lawyer should conduct himself or herself in trial and hearings in a manner that promotes a positive
image of the legal profession, assists the court in properly reviewing the case, and displays appropriate
respect for the judicial system.
For example:
a. A lawyer should be punctual and prepared for all court appearances.
b. A lawyer should always deal with parties, counsel, witnesses, jurors or prospective jurors, court
personnel, and the judge with courtesy and civility.
c. A lawyer should only make objections during a trial or hearing for legitimate and good faith
reasons. A lawyer should not make such objections only for the purpose of harassment or delay.
d. A lawyer should honor requests made by opposing counsel during trial that do not prejudice his or
her client’s rights or sacrifice a tactical advantage.
e. While appearing before the court, a lawyer should address all arguments, objections, and requests
to the court, rather than addressing them directly to opposing counsel.
f. While appearing in court, a lawyer should demonstrate sensitivity to any party, witness, or other
lawyer who has requested, or may need, accommodation as a person with physical or mental
impairment. This will help foster full and fair access to the court for all persons.
15. Default
A lawyer should not seek an opposing party’s default to obtain a judgment or substantive order without
giving that opposing party sufficient advance written warning to allow the opposing party to cure the
default.
16. Social Relationships with Judicial Officers or Court-Appointed Experts
A lawyer should avoid even the appearance of impropriety or bias in relationships with judicial
officers, arbitrators, mediators, and independent court-appointed experts.
For example:
a. When a lawyer is assigned to appear before a judicial officer with whom the lawyer has a social
relationship or friendship beyond normal professional association, the lawyer should notify opposing
counsel (or a self-represented party) of the relationship.
b. A lawyer should disclose to opposing counsel (or a self-represented opposing party) any social
relationship or friendship between the lawyer and an arbitrator, mediator,or any independent court
appointed expert taking a role in the case, so that the opposing counselor party has the opportunity to
object to such arbitrator, mediator, or expert receiving the assignment parties.
17. Privacy
All matters should be handled with due respect for the privacy rights of parties and non-parties.

https://www.cand.uscourts.gov/professional_conduct_guidelines
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For example:
a. A lawyer should not inquire into, nor attempt to use, nor threaten to use, facts about the private
lives of any party or other individuals for the purpose of gaining an unfair advantage in a case. This
rule does not preclude inquiry into sensitive matters that are relevant to a legitimate issue, as long as
the inquiry is pursued as narrowly as is reasonably possible and with due respect for the fact that an
invasion into private matters is a necessary evil.
b. If it is necessary for a lawyer to inquire into such matters,the lawyer should cooperate in arranging
for protective measures designed to ensure that the private information is disclosed only to those
persons who need to present it as relevant evidence to the court.
18. Communication About the Legal System and With Participants
Lawyers should conduct themselves with clients, opposing counsel, parties and the public in a manner
consistent with the high respect and esteem which lawyers should have for the courts, the civil and
criminal justice systems, the legal profession and other lawyers.
For example:
a. A lawyer’s public communications should at all times and under all circumstances reflect
appropriate civility, professional integrity, personal dignity, and respect for the legal system. This rule
does not prohibit good faith, factually based expressions of dissent or criticism made by a lawyer in
public or private discussions having a purpose to motivate improvements in our legal system or
profession.
b. A lawyer should not make statements which are false, misleading, or which exaggerate, for
example, the amount of damages sought in a lawsuit, actual or potential recoveries in settlement or the
lawyer’s qualifications, experience or fees.
c. A lawyer should not create a false or misleading record of events or attribute to an opposing counsel
a position not taken.
d. A lawyer should not fail or refuse without justification to respond promptly by returning phone
calls or otherwise responding to calls and letters of his or her clients, opposing counsel and/or selfrepresented parties.
e. A lawyer who is serving as a prosecutor or defense counsel should conduct himself or herself
publicly and within the context of a particular case in a manner that shows respect for the important
functions that each plays within the criminal justice system, keeping in mind that the defense of an
accused is important and valuable to society as is the prosecution.
f. A lawyer should refrain from engaging in conduct that exhibits or is intended to appeal or
engender bias against a person on account of that person’s race, color, religion,sex, national origin,
sexual orientation, or disability, whether that bias is directed to other counsel, court personnel,
witnesses, parties, jurors, judges, judicial officers or any other participants.
19. Redlining
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A lawyer should clearly identify for other counsel or parties all changes that a lawyer makes in
documents.

The Court gratefully acknowledges its reliance on the Santa Clara County Bar Association’s Code of
Professionalism.
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The views expressed herein have not been approved by the House of Delegates or the Board of Governors of
the American Bar Association and, accordingly, should not be construed as representing the policy of the
American Bar Association.
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AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
SECTION OF CIVIL RIGHTS AND SOCIAL JUSTICE
COMMISSION ON DISABILITY RIGHTS
DIVERSITY & INCLUSION 360 COMMISSION
COMMISSION ON RACIAL AND ETHNIC DIVERSITY IN THE PROFESSION
COMMISSION ON SEXUAL ORIENTATION AND GENDER IDENTITY
COMMISSION ON WOMEN IN THE PROFESSION
REPORT TO THE HOUSE OF DELEGATES
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RESOLVED, That the American Bar Association amends Rule 8.4 and Comment of the ABA
Model Rules of Professional Conduct as follows (insertions underlined, deletions struck through):
Rule 8.4: Misconduct
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness
or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or official or to
achieve results by means that violate the Rules of Professional Conduct or other law; or
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law; or
(g) engage in conduct that the lawyer knows or reasonably should know is harassment or
discrimination harass or discriminate on the basis of race, sex, religion, national origin, ethnicity,
disability, age, sexual orientation, gender identity, marital status or socioeconomic status in
conduct related to the practice of law. This Rule paragraph does not limit the ability of a lawyer
to accept, decline or withdraw from a representation in accordance with Rule 1.16. This paragraph
does not preclude legitimate advice or advocacy consistent with these Rules.
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Comment
[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so or do so through the acts of
another, as when they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a),
however, does not prohibit a lawyer from advising a client concerning action the client is legally
entitled to take.
[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds
of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses
involving "moral turpitude." That concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable offenses, that have no specific
connection to fitness for the practice of law. Although a lawyer is personally answerable to the
entire criminal law, a lawyer should be professionally answerable only for offenses that indicate
lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty,
breach of trust, or serious interference with the administration of justice are in that category. A
pattern of repeated offenses, even ones of minor significance when considered separately, can
indicate indifference to legal obligation.
[3] A lawyer who, in the course of representing a client, knowingly manifests by words or conduct,
bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation
or socioeconomic status, violates paragraph (d) when such actions are prejudicial to the
administration of justice. Legitimate advocacy respecting the foregoing factors does not violate
paragraph (d). A trial judge's finding that peremptory challenges were exercised on a
discriminatory basis does not alone establish a violation of this rule.
[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermines confidence
in the legal profession and the legal system. Such discrimination includes harmful verbal or
physical conduct that manifests bias or prejudice towards others because of their membership or
perceived membership in one or more of the groups listed in paragraph (g). Harassment includes
sexual harassment and derogatory or demeaning verbal or physical conduct towards a person who
is, or is perceived to be, a member of one of the groups. Sexual harassment includes unwelcome
sexual advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a
sexual nature. The substantive law of antidiscrimination and anti-harassment statutes and case law
may guide application of paragraph (g).
[4] Conduct related to the practice of law includes representing clients; interacting with witnesses,
coworkers, court personnel, lawyers and others while engaged in the practice of law; operating or
managing a law firm or law practice; and participating in bar association, business or social
activities in connection with the practice of law. Paragraph (g) does not prohibit conduct
undertaken to promote diversity. Lawyers may engage in conduct undertaken to promote diversity
and inclusion without violating this Rule by, for example, implementing initiatives aimed at
2
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recruiting, hiring, retaining and advancing diverse employees or sponsoring diverse law student
organizations.
[5] Paragraph (g) does not prohibit legitimate advocacy that is material and relevant to factual or
legal issues or arguments in a representation. A trial judge’s finding that peremptory challenges
were exercised on a discriminatory basis does not alone establish a violation of paragraph (g). A
lawyer does not violate paragraph (g) by limiting the scope or subject matter of the lawyer’s
practice or by limiting the lawyer’s practice to members of underserved populations in
accordance with these Rules and other law. A lawyer may charge and collect reasonable fees
and expenses for a representation. Rule 1.5(a). Lawyers also should be mindful of their
professional obligations under Rule 6.1 to provide legal services to those who are unable to pay,
and their obligation under Rule 6.2 not to avoid appointments from a tribunal except for good
cause. See Rule 6.2(a), (b) and (c). A lawyer’s representation of a client does not constitute an
endorsement by the lawyer of the client’s views or activities. See Rule 1.2(b).
[4] [6] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief
that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to
the validity, scope, meaning or application of the law apply to challenges of legal regulation of the
practice of law.
[5] [7] Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role
of lawyers. The same is true of abuse of positions of private trust such as trustee, executor,
administrator, guardian, agent and officer, director or manager of a corporation or other
organization.
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REPORT
“Lawyers have a unique position in society as professionals responsible for making
our society better. Our rules of professional conduct require more than mere
compliance with the law. Because of our unique position as licensed professionals
and the power that it brings, we are the standard by which all should aspire.
Discrimination and harassment . . . is, and unfortunately continues to be, a problem
in our profession and in society. Existing steps have not been enough to end such
discrimination and harassment.”
ABA President Paulette Brown, February 7, 2016 public hearing on amendments
to ABA Model Rule 8.4, San Diego, California.
I.

Introduction and Background

The American Bar Association has long recognized its responsibility to represent the legal
profession and promote the public’s interest in equal justice for all. Since 1983, when the Model
Rules of Professional Conduct (“Model Rules”) were first adopted by the Association, they have
been an invaluable tool through which the Association has met these dual responsibilities and led
the way toward a more just, diverse and fair legal system. Lawyers, judges, law students and the
public across the country and around the world look to the ABA for this leadership.
Since 1983, the Association has also spearheaded other efforts to promote diversity and fairness.
In 2008 ABA President Bill Neukum led the Association to reformulate its objectives into four
major “Goals” that were adopted by the House of Delegates. 1 Goal III is entitled, “Eliminate Bias
and Enhance Diversity.” It includes the following two objectives:
1.
2.

Promote full and equal participation in the association, our profession, and the justice
system by all persons.
Eliminate bias in the legal profession and the justice system.

A year before the adoption of Goal III the Association had already taken steps to address the second
Goal III objective. In 2007 the House of Delegates adopted revisions to the Model Code of Judicial
Conduct to include Rule 2.3, entitled, “Bias, Prejudice and Harassment.” This rule prohibits judges
from speaking or behaving in a way that manifests, “bias or prejudice,” and from engaging in
harassment, “based upon race, sex, gender, religion, national origin, ethnicity, disability, age,
sexual orientation, marital status, socioeconomic status, or political affiliation.” It also calls upon
judges to require lawyers to refrain from these activities in proceedings before the court. 2 This
current proposal now before the House will further implement the Association’s Goal III objectives
by placing a similar provision into the Model Rules for lawyers.

1

ABA MISSION AND GOALS, http://www.americanbar.org/about_the_aba/aba-mission-goals.html (last visited May
9, 2016).
2
Rule 2.3(C) of the ABA Model Code of Judicial Conduct reads: “A judge shall require lawyers in proceedings before
the court to refrain from manifesting bias or prejudice, or engaging in harassment, based upon attributes including but
not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status,
socioeconomic status, or political affiliation, against parties, witnesses, lawyers, or others.”
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When the Model Rules were first adopted in 1983 they did not include any mention of or reference
to bias, prejudice, harassment or discrimination. An effort was made in 1994 to correct this
omission; the Young Lawyers Division and the Standing Committee on Ethics and Professional
Responsibility (SCEPR”) each proposed language to add a new paragraph (g) to Rule 8.4,
“Professional Misconduct,” to specifically identify bias and prejudice as professional misconduct.
However, in the face of opposition these proposals were withdrawn before being voted on in the
House. But many members of the Association realized that something needed to be done to address
this omission from the Model Rules. Thus, four years later, in February 1998, the Criminal Justice
Section and SCEPR developed separate proposals to add a new antidiscrimination provision into
the Model Rules. These proposals were then combined into Comment [3] to Model Rule 8.4, which
was adopted by the House at the Association’s Annual Meeting in August 1998. This Comment
[3] is discussed in more detail below. Hereinafter this Report refers to current Comment [3] to 8.4
as “the current provision.”
It is important to acknowledge that the current provision was a necessary and significant first step
to address the issues of bias, prejudice, discrimination and harassment in the Model Rules. But it
should not be the last step for the following reasons. It was adopted before the Association adopted
Goal III as Association policy and does not fully implement the Association’s Goal III objectives.
It was also adopted before the establishment of the Commission on Sexual Orientation and Gender
Identity, one of the co-sponsors of this Resolution, and the record does not disclose the
participation of any of the other Goal III Commissions—the Commission on Women in the
Profession, Commission on Racial and Ethnic Diversity in the Profession, and the Commission on
Disability Rights—that are the catalysts for these current amendments to the Model Rules.
Second, Comments are not Rules; they have no authority as such. Authority is found only in the
language of the Rules. “The Comments are intended as guides to interpretation, but the text of each
Rule is authoritative.” 3
Third, even if the text of the current provision were in a Rule it would be severely limited in scope:
It applies (i) only to conduct by a lawyer that occurs in the course of representing a client, and (ii)
only if such conduct is also determined to be “prejudicial to the administration of justice.” As the
Association’s Goal III Commissions noted in their May 2014 letter to SCEPR:
It [the current provision] addresses bias and prejudice only within the scope of legal
representation and only when it is prejudicial to the administration of justice. This
limitation fails to cover bias or prejudice in other professional capacities (including
attorneys as advisors, counselors, and lobbyists) or other professional settings (such
as law schools, corporate law departments, and employer-employee relationships
within law firms). The comment also does not address harassment at all, even
though the judicial rules do so.
In addition, despite the fact that Comments are not Rules, a false perception has developed over
the years that the current provision is equivalent to a Rule. In fact, this is the only example in the
Model Rules where a Comment is purported to “solve” an ethical issue that otherwise would
require resolution through a Rule. Now—thirty-three years after the Model Rules were first
3
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adopted and eighteen years after the first step was taken to address this issue—it is time to address
this concern in the black letter of the Rules themselves. In the words of ABA President Paulette
Brown: “The fact is that skin color, gender, age, sexual orientation, various forms of ability and
religion still have a huge effect on how people are treated.” 4 As the Recommendation and Report
of the Oregon New Lawyers to the Assembly of the Young Lawyers Division at the Annual
Meeting 2015 stated: “The current Model Rules of Professional Conduct (the “Model Rules”),
however, do not yet reflect the monumental achievements that have been accomplished to protect
clients and the public against harassment and intimidation.” 5 The Association should now correct
this omission. It is in the public’s interest. It is in the profession’s interest. It makes it clear that
discrimination, harassment, bias and prejudice do not belong in conduct related to the practice of
law.
II.

Process

Over the past two years, SCEPR has publicly engaged in a transparent investigation to determine,
first whether, and then how, the Model Rules should be amended to reflect the changes in law and
practice since 1998. The emphasis has been on open discussion and publishing drafts of proposals
to solicit feedback, suggestions and comments. SCEPR painstakingly took that feedback into
account in subsequent drafts, until a final proposal was prepared.
This process began on May 13, 2014 when SCEPR received a joint letter from the Association’s
four Goal III Commissions: the Commission on Women in the Profession, Commission on Racial
and Ethnic Diversity in the Profession, Commission on Disability Rights, and the Commission on
Sexual Orientation and Gender Identify. The Chairs of these Commissions wrote to the SCEPR
asking it to develop a proposal to amend the Model Rules of Professional Conduct to better address
issues of harassment and discrimination and to implement Goal III. These Commissions explained
that the current provision is insufficient because it “does not facially address bias, discrimination,
or harassment and does not thoroughly address the scope of the issue in the legal profession or
legal system.” 6
In the fall of 2014 a Working Group was formed under the auspices of SCEPR and chaired by
immediate past SCEPR chair Paula Frederick, chief disciplinary counsel for the State Bar of
Georgia. The Working Group members consisted of one representative each from SCEPR, the
Association of Professional Responsibility Lawyers (“APRL”), the National Organization of Bar
Counsel (“NOBC”) and each of the Goal III Commissions. The Working Group held many
teleconference meetings and two in-person meetings. After a year of work Chair Frederick
4

Paulette Brown, Inclusion Not Exclusion: Understanding Implicit Bias is Key to Ensuring An Inclusive Profession,
ABA J. (Jan. 1, 2016, 4:00 AM),
http://www.abajournal.com/magazine/article/inclusion_exclusion_understanding_implicit_bias_is_key_to_ensuring.
5
In August 2015, unaware that the Standing Committee on Ethics and Professional Responsibility was researching
this issue at the request of the Goal III Commissions, the Oregon State Bar New Lawyers Division drafted a proposal
to amend the Model Rules of Professional Conduct to include an anti-harassment provision in the black letter. They
submitted their proposal to the Young Lawyers Division Assembly for consideration. The Young Lawyers Division
deferred on the Oregon proposal after learning of the work of the Standing Committee on Ethics and Professional
Responsibility and the Goal III Commissions.
6
Letter to Paula J. Frederick, Chair, ABA Standing Committee on Ethics and Professional Responsibility 20112014.
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presented a memorandum of the Working Group’s deliberations and conclusions to SCEPR in
May 2015. In it, the Working Group concluded that there was a need to amend Model Rule 8.4 to
provide a comprehensive antidiscrimination provision that was nonetheless limited to the practice
of law, in the black letter of the rule itself, and not just in a Comment.
On July 8, 2015, after receipt and consideration of this memorandum, SCEPR prepared, released
for comment and posted on its website a Working Discussion Draft of a proposal to amend Model
Rule of Professional Conduct 8.4. SCEPR also announced and hosted an open invitation
Roundtable discussion on this Draft at the Annual Meeting in Chicago on July 31, 2015.
At the Roundtable and in subsequent written communications SCEPR received numerous
comments about the Working Discussion Draft. After studying the comments and input from the
Roundtable, SCEPR published in December 2015 a revised draft of a proposal to add Rule 8.4(g),
together with proposed new Comments to Rule 8.4. SCEPR also announced to the Association,
including on the House of Delegates listserv, that it would host a Public Hearing at the Midyear
Meeting in San Diego in February 2016. 7 Written comments were also invited. 8 President Brown
and past President Laurel Bellows were among those who testified at the hearing in support of
adding an antidiscrimination provision to the black letter Rule 8.4.
After further study and consideration SCEPR made substantial and significant changes to its
proposal, taking into account the many comments it received on its earlier drafts.
III.

Need for this Amendment to the Model Rules

As noted above, in August 1998 the American Bar Association House of Delegates adopted the
current provision: Comment [3] to Model Rule of Professional Conduct 8.4, Misconduct, which
explains that certain conduct may be considered “conduct prejudicial to the administration of
justice,” in violation of paragraph (d) to Rule 8.4, including when a lawyer knowingly manifests,
by words or conduct, bias or prejudice against certain groups of persons, while in the course of
representing a client but only when those words or conduct are also “prejudicial to the
administration of justice.”
Yet as the Preamble and Scope of the Model Rules makes clear, “Comments do not add obligations
to the Rules but provide guidance for practicing in compliance with the Rules.” 9 Thus, the ABA
did not squarely and forthrightly address prejudice, bias, discrimination and harassment as would
have been the case if this conduct were addressed in the text of a Model Rule. Changing the
Comment to a black letter rule makes an important statement to our profession and the public that
the profession does not tolerate prejudice, bias, discrimination and harassment. It also clearly puts
lawyers on notice that refraining from such conduct is more than an illustration in a comment to a
rule about the administration of justice. It is a specific requirement.
7

American Bar Association Public Hearing (Feb. 7, 2016),
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_model_rule%208_4_c
omments/february_2016_public_hearing_transcript.authcheckdam.pdf.
8
MODEL RULE OF PROFESSIONAL CONDUCT 8.4 DEC. 22 DRAFT PROPOSAL COMMENTS RECEIVED,
http://www.americanbar.org/groups/professional_responsibility/committees_commissions/ethicsandprofessionalresp
onsibility/modruleprofconduct8_4.html (last visited May 9, 2016).
9
MODEL RULES OF PROF’L CONDUCT, Preamble & Scope [14] & [21] (2016).
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Therefore, SCEPR, along with its co-sponsors, proposes amending ABA Model Rule of
Professional Conduct 8.4 to further implement Goal III by bringing into the black letter of the
Rules an antidiscrimination and anti-harassment provision. This action is consistent with other
actions taken by the Association to implement Goal III and to eliminate bias in the legal profession
and the justice system.
For example, in February 2015, the ABA House of Delegates adopted revised ABA Standards for
Criminal Justice: Prosecution Function and Defense Function, which now include anti-bias
provisions. These provisions appear in Standards 3-1.6 of the Prosecution Function Standards, and
Standard 4.16 of the Defense Function Standards. 10 The Standards explain that prosecutors and
defense counsel should not, “manifest or exercise, by words or conduct, bias or prejudice based
upon race, sex, religion, national origin, disability, age, sexual orientation, gender identity or
socioeconomic status.” This statement appears in the black letter of the Standards, not in a
comment. And, as noted above, one year before the adoption of Goal III, the Association directly
addressed prejudice, bias and harassment in the black letter of Model Rule 2.3 in the 2007 Model
Code of Judicial Conduct.
Some opponents to bringing an antidiscrimination and anti-harassment provision into the black
letter of the Model Rules have suggested that the amendment is not necessary—that the current
provision provides the proper level of guidance to lawyers. Evidence from the ABA and around
the country suggests otherwise. For example:
•

Twenty-five jurisdictions have not waited for the Association to act. They have already
concluded that the current Comment to an ABA Model Rule does not adequately address
discriminatory or harassing behavior by lawyers. As a result, they have adopted
antidiscrimination and/or anti-harassment provisions into the black letter of their rules of
professional conduct. 11 By contrast, only thirteen jurisdictions have decided to address this

10

ABA FOURTH EDITION CRIMINAL JUSTICE STANDARDS FOR THE PROSECUTION FUNCTION,
http://www.americanbar.org/groups/criminal_justice/standards.html (last visited May 9, 2016); ABA FOURTH
EDITION CRIMINAL JUSTICE STANDARDS FOR THE DEFENSE FUNCTION,
http://www.americanbar.org/groups/criminal_justice/standards/DefenseFunctionFourthEdition.html (last visited
May 9, 2016).
11
See California Rule of Prof’l Conduct 2-400; Colorado Rule of Prof’l Conduct 8.4(g); Florida Rule of Prof’l Conduct
4-8.4(d); Idaho Rule of Prof’l Conduct 4.4 (a); Illinois Rule of Prof’l Conduct 8.4(j); Indiana Rule of Prof’l Conduct
8.4(g); Iowa Rule of Prof’l Conduct 8.4(g); Maryland Lawyers’ Rules of Prof’l Conduct 8.4(e); Massachusetts Rule
of Prof’l Conduct 3.4(i); Michigan Rule of Prof’l Conduct 6.5; Minnesota Rule of Prof’l Conduct 8.4(h); Missouri
Rule of Prof’l Conduct 4-8.4(g); Nebraska Rule of Prof’l Conduct 8.4(d); New Jersey Rule of Prof’l Conduct 8.4(g);
New Mexico Rule of Prof’l Conduct 16-300; New York Rule of Prof’l Conduct 8.4(g); North Dakota Rule of Prof’l
Conduct 8.4(f); Ohio Rule of Prof’l Conduct 8.4(g); Oregon Rule of Prof’l Conduct 8.4(a)(7); Rhode Island Rule of
Prof’l Conduct 8.4(d); Texas Rule of Prof’l Conduct 5.08; Vermont Rule of Prof’l Conduct 8.4(g); Washington Rule
of Prof’l Conduct 8.4(g); Wisconsin Rule of Prof’l Conduct 8.4(i); D.C. Rule of Prof’l Conduct 9.1.
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•

•
•

IV.

issue in a Comment similar to the current Comment in the Model Rules. 12 Fourteen states
do not address this issue at all in their Rules of Professional Conduct. 13
As noted above, the ABA has already brought antidiscrimination and anti-harassment
provisions into the black letter of other conduct codes like the ABA Standards for Criminal
Justice: Prosecution Function and Defense Function and the 2007 ABA Model Code of
Judicial Conduct, Rule 2.3.
The Florida Bar’s Young Lawyer’s Division reported this year that in a survey of its female
members, 43% of respondents reported they had experienced gender bias in their career. 14
The supreme courts of the jurisdictions that have black letter rules with antidiscrimination
and anti-harassment provisions have not seen a surge in complaints based on these
provisions. Where appropriate, they are disciplining lawyers for discriminatory and
harassing conduct. 15
Summary of Proposed Amendments
A. Prohibited Activity

SCEPR’s proposal adds a new paragraph (g) to Rule 8.4, to prohibit conduct by a lawyer related
to the practice of law that harasses or discriminates against members of specified groups. New
Comment [3] defines the prohibited behavior.
12

See Arizona Rule of Prof’l Conduct 8.4, cmt.; Arkansas Rule of Prof’l Conduct 8.4, cmt. [3]; Connecticut Rule of
Prof’l Conduct 8.4, Commentary; Delaware Lawyers’ Rule of Prof’l Conduct 8.4, cmt. [3]; Idaho Rule of Prof’l
Conduct 8.4, cmt. [3]; Maine Rule of Prof’l Conduct 8.4, cmt. [3]; North Carolina Rule of Prof’l Conduct 8.4, cmt.
[5]; South Carolina Rule of Prof’l Conduct 8.4, cmt. [3]; South Dakota Rule of Prof’l Conduct 8.4, cmt. [3]; Tennessee
Rule of Prof’l Conduct 8.4, cmt. [3]; Utah Rule of Prof’l Conduct 8.4, cmt. [3]; Wyoming Rule of Prof’l Conduct 8.4,
cmt. [3]; West Virginia Rule of Prof’l Conduct 8.4, cmt. [3].
13
The states that do not address this issue in their rules include Alabama, Alaska, Georgia, Hawaii, Kansas, Kentucky,
Louisiana, Mississippi, Montana, Nevada, New Hampshire, Oklahoma, Pennsylvania, and Virginia.
14
The Florida Bar, Results of the 2015 YLD Survey on Women in the Legal Profession (Dec. 2015),
http://www.floridabar.org/TFB/TFBResources.nsf/Attachments/13AC70483401E7C785257F640064CF63/$FILE/R
ESULTS%20OF%202015%20SURVEY.pdf?OpenElement.
15
In 2015 the Iowa Supreme Court disciplined a lawyer for sexually harassing four female clients and one female
employee. In re Moothart, 860 N.W.2d 598 (2015). The Wisconsin Supreme Court in 2014 disciplined a district
attorney for texting the victim of domestic abuse writing that he wished the victim was not a client because she was
“a cool person to know.” On one day, the lawyer sent 19 text messages asking whether the victim was the “kind of
girl who likes secret contact with an older married elected DA . . . the riskier the better.” One day later, the lawyer
sent the victim 8 text messages telling the victim that she was pretty and beautiful and that he had a $350,000 home.
In re Kratz, 851 N.W.2d 219 (2014). The Minnesota Supreme Court in 2013 disciplined a lawyer who, while acting
as an adjunct professor and supervising law students in a clinic, made unwelcome comments about the student’s
appearance; engaged in unwelcome physical contact of a sexual nature with the student; and attempted to convince
the student to recant complaints she had made to authorities about him. In re Griffith, 838 N.W.2d 792 (2013). The
Washington Supreme Court in 2012 disciplined a lawyer, who was representing his wife and her business in dispute
with employee who was Canadian. The lawyer sent two ex parte communications to the trial judge asking questions
like: are you going to believe an alien or a U.S. citizen? In re McGrath, 280 P.3d 1091 (2012). The Indiana Supreme
Court in 2009 disciplined a lawyer who, while representing a father at a child support modification hearing, made
repeated disparaging references to the facts that the mother was not a U.S. citizen and was receiving legal services at
no charge. In re Campiti, 937 N.E.2d 340 (2009). The Indiana Supreme Court in 2005 disciplined a lawyer who
represented a husband in an action for dissolution of marriage. Throughout the custody proceedings the lawyer
referred to the wife being seen around town in the presence of a “black male” and that such association was placing
the children in harm’s way. During a hearing, the lawyer referred to the African-American man as “the black guy”
and “the black man.” In re Thomsen, 837 N.E.2d 1011 (2005).
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Proposed new black letter Rule 8.4(g) does not use the terms “manifests . . . bias or prejudice” 16
that appear in the current provision. Instead, the new rule adopts the terms “harassment and
discrimination” that already appear in a large body of substantive law, antidiscrimination and antiharassment statutes, and case law nationwide and in the Model Judicial Code. For example, in new
Comment [3], “harassment” is defined as including “sexual harassment and derogatory or
demeaning verbal or physical conduct . . . . of a sexual nature.” This definition is based on the
language of Rule 2.3(C) of the ABA Model Code of Judicial Conduct and its Comment [4],
adopted by the House in 2007 and applicable to lawyers in proceedings before a court. 17
Discrimination is defined in new Comment [3] as “harmful verbal or physical conduct that
manifests bias or prejudice towards others.” This is based in part on ABA Model Code of Judicial
Conduct, Rule 2.3, Comment [3], which notes that harassment, one form of discrimination,
includes “verbal or physical conduct,” and on the current rule, which prohibits lawyers from
manifesting bias or prejudice while representing clients.
Proposed new Comment [3] also explains, “The substantive law of antidiscrimination and antiharassment statutes and case law may guide application of paragraph (g).” This provision makes
clear that the substantive law on antidiscrimination and anti-harassment is not necessarily
dispositive in the disciplinary context. Thus, conduct that has a discriminatory impact alone, while
possibly dispositive elsewhere, would not necessarily result in discipline under new Rule 8.4(g).
But, substantive law regarding discrimination and harassment can also guide a lawyer’s conduct.
As the Preamble to the Model Rules explains, “A lawyer’s conduct should conform to the
requirements of the law, both in professional service to clients and in the lawyer’s business and
personal affairs.” 18
B. Knowledge Requirement
SCEPR has received substantial and helpful comment that the absence of a “mens rea” standard in
the rule would provide inadequate guidance to lawyers and disciplinary authorities. After
consultation with cosponsors, SCEPR concluded that the alternative standards “knows or
reasonably should know” should be included in the new rule. Consequently, revised Rule 8.4(g)
would make it professional misconduct for a lawyer to “engage in conduct that the lawyer knows
or reasonably should know is harassment or discrimination….”
Both “knows” and “reasonably should know” are defined in the Model Rules. Rule 1.0(f) defines
“knows” to denote “actual knowledge of the fact in question. A person’s knowledge may be
inferred from circumstances.” The inference to be made in this situation is not what the lawyer
should or might have known, but whether one can infer from the circumstances what the lawyer
actually knew. Thus, this is a subjective standard; it depends on ascertaining the lawyer's actual
state of mind. The evidence, or “circumstances,” may or may not support an inference about what
the lawyer knew about his or her conduct.
16

The phrase, “manifestations of bias or prejudice” is utilized in proposed new Comment [3].
ABA Model Code of Judicial Conduct Rule 2.3, Comment [4] reads: “Sexual harassment includes but is not limited
to sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature that is
unwelcome.”
18
MODEL RULES OF PROF’L CONDUCT, Preamble & Scope [5] (2016).
17
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Rule 1.0(j) defines “reasonably should know” when used in reference to a lawyer to denote “that
a lawyer of reasonable prudence and competence would ascertain the matter in question.” The test
here is whether a lawyer of reasonable prudence and competence would have comprehended the
facts in question. Thus, this is an objective standard; it does not depend on the particular lawyer’s
actual state of mind. Rather, it asks what a lawyer of reasonable prudence and competence would
have comprehended from the circumstances presented.
SCEPR believes that any standard for the conduct to be addressed in Rule 8.4(g) must include as
alternatives, both the “knowing” and “reasonably should know” standards as defined in Rule 1.0.
As noted, one standard is a subjective and the other is objective. Thus, they do not overlap; and
one cannot serve as a substitute for the other. Taken together, these two standards provide a
safeguard for lawyers against overaggressive prosecutions for conduct they could not have
known was harassment or discrimination, as well as a safeguard against evasive defenses of
conduct that any reasonable lawyer would have known is harassment or discrimination.
There is also ample precedent for using the “knows or reasonably should know” formulation in
proposed Rule 8.4(g). It has been part of the Model Rules since 1983. Currently, it is used in Rule
1.13(f), Rule 2.3(b), Rule 2.4(b), Rule 3.6(a), Rule 4.3 [twice] and Rule 4.4(b).
“Harassment” and “discrimination” are terms that denote actual conduct. As explained in proposed
new Comment [3], both “harassment” and “discrimination” are defined to include verbal and
physical conduct against others. The proposed rule would not expand on what would be considered
harassment and discrimination under federal and state law. Thus, the terms used in the rule—
“harassment” and “discrimination”—by their nature incorporate a measure of intentionality while
also setting a minimum standard of acceptable conduct. This does not mean that complainants
should have to establish their claims in civil courts before bringing disciplinary claims. Rather, it
means that the rule intends that these words have the meaning established at law.
The addition of “knows or reasonably should know” as a part of the standard for the lawyer
supports the rule’s focus on conduct and resolves concerns of vagueness or uncertainty about what
behavior is expected of the lawyer.
C. Scope of the Rule
Proposed Rule 8.4(g) makes it professional misconduct for a lawyer to harass or discriminate while
engaged in “conduct related to the practice of law” when the lawyer knew or reasonably should
have known the conduct was harassment or discrimination. The proposed rule is constitutionally
limited; it does not seek to regulate harassment or discrimination by a lawyer that occurs outside
the scope of the lawyer’s practice of law, nor does it limit a lawyer’s representational role in our
legal system. It does not limit the scope of the legal advice a lawyer may render to clients, which
is addressed in Model Rule 1.2. It permits legitimate advocacy. It does not change the
circumstances under which a lawyer may accept, decline or withdraw from a representation. To
the contrary, the proposal makes clear that Model Rule 1.16 addresses such conduct. The proposal
also does not limit a lawyer’s ability to charge and collect a reasonable fee for legal services, which
remains governed by Rule 1.5.
8
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Note also that while the provision in current Comment [3] limits the scope of Rule 8.4(d) to
situations where the lawyer is representing clients, Rule 8.4(d) itself is not so limited. In fact,
lawyers have been disciplined under Rule 8.4(d) for conduct that does not involve the
representation of clients. 19
Some commenters expressed concern that the phrase, “conduct related to the practice of law,” is
vague. “The definition of the practice of law is established by law and varies from one jurisdiction
to another.” 20 The phrase “conduct related to” is elucidated in the proposed new Comments and is
consistent with other terms and phrases used in the Rules that have been upheld against vagueness
challenges. 21 The proposed scope of Rule 8.4(g) is similar to the scope of existing
antidiscrimination provisions in many states. 22
Proposed new Comment [4] explains that conduct related to the practice of law includes,
“representing clients; interacting with witnesses, coworkers, court personnel, lawyers and others
while engaged in the practice of law; operating or managing a law firm or law practice; and
participating in bar association, business or social activities in connection with the practice of law.”
(Emphasis added.) The nexus of the conduct regulated by the rule is that it is conduct lawyers are
permitted or required to engage in because of their work as a lawyer.
The scope of proposed 8.4(g) is actually narrower and more limited than is the scope of other
Model Rules. “[T]here are Rules that apply to lawyers who are not active in the practice of law or
to practicing lawyers even when they are acting in a nonprofessional capacity.” 23 For example,
paragraph (c) to Rule 8.4 declares that it is professional misconduct for a lawyer to engage in
conduct “involving dishonesty, fraud, deceit or misrepresentation.” Such conduct need not be
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See, e.g., Neal v. Clinton, 2001 WL 34355768 (Ark. Cir. Ct. Jan. 19, 2001).
MODEL RULES OF PROF’L CONDUCT R. 5.5 cmt. [2].
21
See, e.g., Grievance Adm’r v. Fieger, 719 N.E.2d 123 (Mich. 2016) (rejecting a vagueness challenge to rules
requiring lawyers to “treat with courtesy and respect all person involved in the legal process” and prohibiting
“undignified or discourteous conduct toward [a] tribunal”); Chief Disciplinary Counsel v. Zelotes, 98 A.3d 852 (Conn.
2014) (rejecting a vagueness challenge to “conduct prejudicial to the administration of justice”); Florida Bar v. Von
Zamft, 814 So. 2d 385 (2002); In re Anonymous Member of South Carolina Bar, 709 S.E.2d 633 (2011) (rejecting a
vagueness challenge to the following required civility clause: “To opposing parties and their counsel, I pledge fairness,
integrity, and civility . . . . “); Canatella v. Stovitz, 365 F.Supp.2d 1064 (N.D. Cal. 2005) (rejecting a vagueness
challenge to these terms regulating lawyers in the California Business and Profession Code: “willful,” “moral
turpitude,” “dishonesty,” and “corruption”); Motley v. Virginia State Bar, 536 S.E.2d 97 (Va. 2000) (rejecting a
vagueness challenge to a rule requiring lawyers to keep client’s “reasonably informed about matters in which the
lawyer’s services are being rendered”); In re Disciplinary Proceedings Against Beaver, 510 N.W.2d 129 (Wis. 1994)
(rejecting a vagueness challenge to a rule against “offensive personality”).
22
See Florida Rule of Professional Conduct 4-8.4(d) which addresses conduct “in connection with the practice of
law”; Indiana Rule of Prof’l Conduct 8.4(g) which addresses conduct a lawyer undertakes in the lawyer’s “professional
capacity”; Iowa Rule of Prof’l Conduct 8.4(g) which addresses conduct “in the practice of law”; Maryland Lawyers’
Rules of Prof’l Conduct 8.4(e) with the scope of “when acting in a professional capacity”; Minnesota Rule of Prof’l
Conduct 8.4(h) addressing conduct “in connection with a lawyer’s professional activities”; New Jersey Rule of Prof’l
Conduct 8.4(g) addressing when a lawyer’s conduct is performed “in a professional capacity”; New York Rule of
Prof’l Conduct 8.4(g) covering conduct “in the practice of law”; Ohio Rule of Prof’l Conduct 8.4(g) addressing when
lawyer “engage, in a professional capacity, in conduct”; Washington Rule of Prof’l Conduct 8.4(g) covering
“connection with the lawyer’s professional activities”; and Wisconsin Rule of Prof’l Conduct 8.4(i) with a scope of
conduct “in connection with the lawyer’s professional activities.”
23
MODEL RULES OF PROF’L CONDUCT, Preamble [3].
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related to the lawyer’s practice of law, but may reflect adversely on the lawyer’s fitness to practice
law or involve moral turpitude. 24
However, insofar as proposed Rule 8.4(g) applies to “conduct related to the practice of law,” it is
broader than the current provision. This change is necessary. The professional roles of lawyers
include conduct that goes well beyond the representation of clients before tribunals. Lawyers are
also officers of the court, managers of their law practices and public citizens having a special
responsibility for the administration justice. 25 Lawyers routinely engage in organized bar-related
activities to promote access to the legal system and improvements in the law. Lawyers engage in
mentoring and social activities related to the practice of law. And, of course, lawyers are licensed
by a jurisdiction’s highest court with the privilege of practicing law. The ethics rules should make
clear that the profession will not tolerate harassment and discrimination in any conduct related to
the practice of law.
Therefore, proposed Comment [4] explains that operating or managing a law firm is conduct
related to the practice of law. This includes the terms and conditions of employment. Some
commentators objected to the inclusion of workplace harassment and discrimination within the
scope of the Rule on the ground that it would bring employment law into the Model Rules. This
objection is misplaced. First, in at least two jurisdictions that have adopted an antidiscrimination
Rule, the provision is focused entirely on employment and the workplace. 26 Other jurisdictions
have also included workplace harassment and discrimination among the conduct prohibited in their
Rules. 27 Second, professional misconduct under the Model Rules already applies to substantive
areas of the law such as fraud and misrepresentation. Third, that part of the management of a law
practice that includes the solicitation of clients and advertising of legal services is already subjects
of regulation under the Model Rules. 28 And fourth, this would not be the first time the House of
Delegates adopted policy on the terms and conditions of lawyer employment. In 2007, the House
of Delegates adopted as ABA policy a recommendation that law firms should discontinue
mandatory age-based retirement polices, 29 and earlier, in 1992, the House recognized that “sexual
harassment is a serious problem in all types of workplace settings, including the legal profession,
and constitutes a discriminatory and unprofessional practice that must not be tolerated in any work
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MODEL RULES OF PROF’L CONDUCT R. 8.4 cmt. [2].
MODEL RULES OF PROF’L CONDUCT, Preamble [1] & [6].
26
See D.C. Rule of Prof’l Conduct 9.1 & Vermont Rule of Prof’l Conduct 8.4(g). The lawyer population for
Washington DC is 52,711 and Vermont is 2,326. Additional lawyer demographic information is available on the
American Bar Association website: http://www.americanbar.org/resources_for_lawyers/profession_statistics.html.
27
Other jurisdictions have specifically included workplace harassment and discrimination among the conduct
prohibited in their Rules. Some jurisdictions that have included workplace harassment and discrimination as
professional misconduct require a prior finding of employment discrimination by another tribunal. See California
Rule of Prof’l Conduct 2-400 (lawyer population 167,690); Illinois Rule of Prof’l conduct 8.4(j) (lawyer population
63,060); New Jersey Rule of Prof’l Conduct 8.4(g) (lawyer population 41,569); and New York Rule of Prof’l Conduct
8.4(g) (lawyer population 175,195). Some jurisdictions that have included workplace harassment and discrimination
as professional misconduct require that the conduct be unlawful. See, e.g., Iowa Rule of Prof’l Conduct 8.4(g) (lawyer
population of 7,560); Ohio Rule of Prof’l Conduct 8.4(g) (lawyer population 38,237); and Minnesota Rule of Prof’l
Conduct 8.4(h) (lawyer population 24,952). Maryland has included workplace harassment and discrimination as
professional misconduct when the conduct is prejudicial to the administration of justice. Maryland Lawyers’ Rules of
Prof’l Conduct 8.4(e), cmt. [3] (lawyer population 24,142).
28
See MODEL RULES OF PROFESSIONAL CONDUCT R. 7.1 - 7.6.
29
ABA HOUSE OF DELEGATES RESOLUTION 10A (Aug. 2007).
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environment.” 30 When such conduct is engaged in by lawyers it is appropriate and necessary to
identify it for what it is: professional misconduct.
This Rule, however, is not intended to replace employment discrimination law. The many
jurisdictions that already have adopted similar rules have not experienced a mass influx of
complaints based on employment discrimination or harassment. There is also no evidence from
these jurisdictions that disciplinary counsel became the tribunal of first resort for workplace
harassment or discrimination claims against lawyers. This Rule would not prohibit disciplinary
counsel from deferring action on complaints, pending other investigations or actions.
Equally important, the ABA should not adopt a rule that would apply to lawyers acting outside of
their own law firms or law practices but not to lawyers acting within their offices, toward each
other and subordinates. Such a dichotomy is unreasonable and unsupportable.
As also explained in proposed new Comment [4], conduct related to the practice of law includes
activities such as law firm dinners and other nominally social events at which lawyers are present
solely because of their association with their law firm or in connection with their practice of law.
SCEPR was presented with substantial anecdotal information that sexual harassment takes place
at such events. “Conduct related to the practice of law” includes these activities.
Finally with respect to the scope of the rule, some commentators suggested that because legal
remedies are available for discrimination and harassment in other forums, the bar should not permit
an ethics claim to be brought on that basis until the claim has first been presented to a legal tribunal
and the tribunal has found the lawyer guilty of or liable for harassment or discrimination.
SCEPR has considered and rejected this approach for a number of reasons. Such a requirement is
without precedent in the Model Rules. There is no such limitation in the current provision. Legal
ethics rules are not dependent upon or limited by statutory or common law claims. The ABA takes
pride in the fact that “the legal profession is largely self-governing.” 31 As such, “a lawyer’s failure
to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the
disciplinary process,” not the civil legal system. 32 The two systems run on separate tracks.
The Association has never before required that a party first invoke the civil legal system before
filing a grievance through the disciplinary system. In fact, as a self-governing profession we have
made it clear that “[v]iolation of a Rule should not itself give rise to a cause of action against a
lawyer nor should it create any presumption in such a case that a legal duty has been breached.” 33
Thus, legal remedies are available for conduct, such as fraud, deceit or misrepresentation, which
also are prohibited by paragraph (c) to Rule 8.4, but a claimant is not required as a condition of
filing a grievance based on fraud, deceit or misrepresentation to have brought and won a civil
action against the respondent lawyer, or for the lawyer to have been charged with and convicted
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ABA HOUSE OF DELEGATES RESOLUTION 117 (Feb. 1992).
MODEL RULES OF PROFESSIONAL CONDUCT, Preamble & Scope [10].
32
MODEL RULES OF PROFESSIONAL CONDUCT, Preamble & Scope [19].
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MODEL RULES OF PROFESSIONAL CONDUCT, Preamble & Scope [20].
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of a crime. 34 To now impose such a requirement, only for claims based on harassment and
discrimination, would set a terrible precedent and send the wrong message to the public.
In addition, the Model Rules of Professional Conduct reflect ABA policy. Since 1989, the ABA
House of Delegates has adopted policies promoting the equal treatment of all persons regardless
of sexual orientation or gender identity. 35 Many states, however, have not extended protection in
areas like employment to lesbian, gay, or transgender persons. 36 A Model Rule should not be
limited by such restrictions that do not reflect ABA policy. Of course, states and other jurisdictions
may adapt ABA policy to meet their individual and particular circumstances.
D. Protected Groups
New Rule 8.4(g) would retain the groups protected by the current provision. 37 In addition, new
8.4(g) would also include “ethnicity,” “gender identity,” and “marital status.” The
antidiscrimination provision in the ABA Model Code of Judicial Conduct, revised and adopted by
the House of Delegates in 2007, already requires judges to ensure that lawyers in proceedings
before the court refrain from manifesting bias or prejudice and from harassing another based on
that person’s marital status and ethnicity. The drafters believe that this same prohibition also
should be applicable to lawyers in conduct related to the practice of law not merely to lawyers in
proceedings before the court.
“Gender identity” is added as a protected group at the request of the ABA’s Goal III Commissions.
As used in the Rule this term includes “gender expression”, which is a form of gender identity.
These terms encompass persons whose current gender identity and expression are different from
their designations at birth. 38 The Equal Employment Opportunities Commission interprets Title
VII as prohibiting discrimination against employees on the basis of sexual orientation and gender
identity. 39 In 2015, the ABA House adopted revised Criminal Justice Standards for the Defense
Function and the Prosecution Function. Both sets of Standards explains that defense counsel and
prosecutors should not manifest bias or prejudice based on another’s gender identity. To ensure
notice to lawyers and to make these provisions more parallel, the Goal III Commission on Sexual
34

E.g., People v. Odom, 941 P.2d 919 (Colo. 1997) (lawyer disciplined for committing a crime for which he was
never charged).
35
A list of ABA policies supporting the expansion of civil rights to and protection of persons based on their sexual
orientation and gender identity can be found here:
http://www.americanbar.org/groups/sexual_orientation/policy.html.
36
For a list of states that have not extended protection in areas like employment to LGBT individuals see:
https://www.aclu.org/map/non-discrimination-laws-state-state-information-map.
37
Some commenters advised eliminating references to any specific groups from the Rule. SCEPR concluded that this
would risk including within the scope of the Rule appropriate distinctions that are properly made in professional life.
For example, a law firm or lawyer may display “geographic bias” by interviewing for employment only persons who
have expressed a willingness to relocate to a particular state or city. It was thought preferable to specifically identify
the groups to be covered under the Rule.
38
The U.S. Office of Personnel Management Diversity & Inclusion Reference Materials defines gender identity as
“the individual's internal sense of being male or female. The way an individual expresses his or her gender identity is
frequently called ‘gender expression,’ and may or may not conform to social stereotypes associated with a particular
gender.” See Diversity & Inclusion Reference Materials, UNITED STATES OFFICE OF PERSONNEL MANAGEMENT,
https://www.opm.gov/policy-data-oversight/diversity-and-inclusion/reference-materials/gender-identity-guidance/
(last visited May 9, 2016).
39
https://www.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections_lgbt_workers.cfm
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Orientation and Gender Identity recommended that gender identity be added to the black letter of
paragraph (g). New Comment [3] notes that applicable law may be used as a guide to interpreting
paragraph (g). Under the Americans with Disabilities Act discrimination against persons with
disabilities includes the failure to make the reasonable accommodations necessary for such person
to function in a work environment. 40
Some commenters objected to retaining the term “socioeconomic status” in new paragraph (g).
This term is included in the current provision and also is in the Model Code of Judicial Conduct.
An Indiana disciplinary case, In re Campiti, 937 N.E.2d 340 (2009), provides guidance as to the
meaning of the term. In that matter, a lawyer was reprimanded for disparaging references he made
at trial about a litigant’s socioeconomic status: the litigant was receiving free legal services.
SCEPR has found no instance where this term in an ethics rule has been misused or applied
indiscriminately in any jurisdiction. SCEPR concluded that the unintended consequences of
removing this group would be more detrimental than the consequences of keeping it in.
Discrimination against persons based on their source of income or acceptance of free or low-cost
legal services would be examples of discrimination based on socioeconomic status. However, new
Comment [5] makes clear that the Rule does not limit a lawyer’s ability to charge and collect a
reasonable fee and reimbursement of expenses, nor does it affect a lawyer’s ability to limit the
scope of his or her practice.
SCEPR was concerned, however, that this Rule not be read as undermining a lawyer’s pro bono
obligations or duty to accept court-appointed clients. Therefore, proposed Comment [5] does
encourage lawyers to be mindful of their professional obligations under Rule 6.1 to provide legal
services to those who are unable to pay, and their obligation under Rule 6.2 to not avoid
appointments from a tribunal except for “good cause.”
E. Promoting Diversity
Proposed new Comment [4] to Rule 8.4 makes clear that paragraph (g) does not prohibit conduct
undertaken by lawyers to promote diversity. As stated in the first Goal III Objective, the
Association is committed to promoting full and equal participation in the Association, our
profession and the justice system by all persons. According to the ABA Lawyer Demographics for
2016, the legal profession is 64% male and 36% female. 41 The most recent figures for racial
demographics are from the 2010 census showing 88% White, 5% Black, 4% Hispanic, and 3%
Asian Pacific American, with all other ethnicities less than one percent. 42 Goal III guides the ABA
toward greater diversity in our profession and the justice system, and Rule 8.4(g) seeks to further
that goal.

40

A reasonable accommodation is a modification or adjustment to a job, the work environment, or the way things
usually are done that enables a qualified individual with a disability to enjoy an equal employment opportunity.
Examples of reasonable accommodations include making existing facilities accessible; job restructuring; part-time or
modified work schedules; acquiring or modifying equipment; changing tests, training materials, or policies; providing
qualified readers or interpreters; and reassignment to a vacant position.
41
American Bar Association, Lawyer Demographics Year 2016 (2016),
http://www.americanbar.org/content/dam/aba/administrative/market_research/lawyer-demographics-tables2016.authcheckdam.pdf.
42
Id.
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F. How New Rule 8.4(g) Affects Other Model Rules of Professional Conduct
When SCEPR released a draft proposal in December 2015 to amend Model Rule 8.4, some
commenters expressed concern about how proposed new Rule 8.4(g) would affect other Rules of
Professional Conduct. As a result, SCEPR’s proposal to create new Rule 8.4(g) now includes a
discussion of its effect on certain other Model Rules.
For example, commenters questioned how new Rule 8.4(g) would affect a lawyer’s ability to
accept, refuse or withdraw from a representation. To make it clear that proposed new Rule 8.4(g)
is not intended to change the ethics rules affecting those decisions, the drafters included in
paragraph (g) a sentence from Washington State’s Rule 8.4(g), which reads: “This Rule does not
limit the ability of a lawyer to accept, decline, or withdraw from a representation in accordance
with Rule 1.16.” Rule 1.16 defines when a lawyer shall and when a lawyer may decline or
withdraw from a representation. Rule 1.16(a) explains that a lawyer shall not represent a client or
must withdraw from representing a client if: “(1) the representation will result in violation of the
rules of professional conduct or other law.” Examples of a representation that would violate the
Rules of Professional Conduct are representing a client when the lawyer does not have the legal
competence to do so (See Rule 1.1) and representing a client with whom the lawyer has a conflict
of interest (See Rules 1.7, 1.9, 1.10, 1.11, and 1.12).
To address concerns that this proposal would cause lawyers to reject clients with unpopular views
or controversial positions, SCEPR included in proposed new Comment [5] a statement reminding
lawyers that a lawyer’s representation of a client does not constitute an endorsement by the lawyer
of the client’s views or activities, with a citation to Model Rule 1.2(b). That Rule reads: “A
lawyer’s representation of a client, including representation by appointment, does not constitute
an endorsement of the client’s political, economic, social or moral views or activities.”
Also, with respect to this rule as with respect to all the ethics Rules, Rule 5.1 provides that a
managing or supervisory lawyer shall make reasonable efforts to insure that the lawyer’s firm or
practice has in effect measures giving reasonable assurance that all lawyers in the firm conform to
the Rules of Professional Conduct. Such efforts will build upon efforts already being made to give
reasonable assurance that lawyers in a firm conform to current Rule 8.4(d) and Comment [3] and
are not manifesting bias or prejudice in the course of representing a client that is prejudicial to the
administration of justice.
SCEPR has also agreed to develop a formal Ethics Opinion discussing Model Rule 5.3 and its
relationship to the other ethics rules, including this new Rule.
G. Legitimate Advocacy
Paragraph (g) includes the following sentence: “This paragraph does not preclude legitimate
advice or advocacy consistent with these Rules.” The sentence recognizes the balance in the
Rules that exists presently in current Comment [3] to Rule 8.4. It also expands the current
sentence in the existing comment by adding the word “advice,” as the scope of new Rule 8.4(g)
is now not limited to “the course of representing a client” but includes “conduct related to the
practice of law.”
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H. Peremptory Challenges
The following sentence appears in the current provision: “A trial judge’s finding that peremptory
challenges were exercised on a discriminatory basis does not alone establish a violation of this
rule.” SCEPR and the other cosponsors agreed to retain the sentence in the comments.
V.

CONCLUSION

As noted at the beginning of this Report the Association has a responsibility to lead the profession
in promoting equal justice under law. This includes working to eliminate bias in the legal
profession. In 2007 the Model Judicial Code was amended to do just that. Twenty-five jurisdictions
have also acted to amend their rules of professional conduct to address this issue directly. It is
time to follow suit and amend the Model Rules. The Association needs to address such an
important and substantive issue in a Rule itself, not just in a Comment.
Proposed new paragraph (g) to Rule 8.4 is a reasonable, limited and necessary addition to the
Model Rules of Professional Conduct. It will make it clear that it is professional misconduct to
engage in conduct that the lawyer knows or reasonably should know constitutes harassment or
discrimination while engaged in conduct related to the practice of law. And as has already been
shown in the jurisdictions that have such a rule, it will not impose an undue burden on lawyers.
As the premier association of attorneys in the world, the ABA should lead antidiscrimination, antiharassment, and diversity efforts not just in the courtroom, but wherever it occurs in conduct by
lawyers related to the practice of law. The public expects no less of us. Adopting the Resolution
will advance this most important goal.
Respectfully submitted,
Myles V. Lynk, Chair
Standing Committee on Ethics and Professional Responsibility
August 2016
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Goodbye to ʻHoneysʼ in Court, by Vote of
American Bar Association
By Elizabeth Olson
Aug. 9, 2016

It is official. The American Bar Association says it is professional misconduct to
discriminate against or harass opposing counsel, or anyone else for that matter, in the
course of practicing law.
The ethics rule now forbids comments or actions that single out someone on the basis of
race, religion, sex, disability and other factors. Nearly two dozen state bars and the
District of Columbia bar have similar rules. But there has been no national prohibition of
such behavior, which, many female lawyers complain, results in too many “honeys,”
“darlings” and other sexist remarks and gestures toward them while they are trying to
practice their profession.
Without a flat prohibition, advocates of the rule said, using demeaning and misogynistic
terms and actions to undermine opposing counsel and others too often does not have
consequences.
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An opposing lawyer was fined and rebuked by a California judge for making a sexist remark to Lori
Rifkin when she objected to his interruptions. Jason Henry for The New York Times

Any penalties would be determined by state bar associations and might include fines or
suspension from practice, depending on the severity of the offense.

While critics argued that such a broad rule would impair free speech while representing
clients and impinge on the freedom to reject potential clients, no lawyers signed up to
speak against the revised rule, which was passed Monday afternoon by a voice vote at
the A.B.A.’s annual meeting in San Francisco.

You have 4 free articles remaining.
Subscribe to The Times

To address objections by litigators who argued that the change could hinder vigorous
representation of clients, the drafters added qualifiers. The amended ethics rule now
bans the offensive conduct only if the lawyer knows or reasonably should know it is
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harassment or discrimination, and does not apply to “legitimate” legal advice or
advocacy. That gives offenders some wiggle room to contend that they did not know
their conduct or remarks were prohibited.
The guidance that comes with the rule, however, defines discrimination as “harmful
verbal or physical conduct that manifests bias or prejudice toward others.”

“Harassment includes sexual harassment and derogatory or demeaning verbal or
physical conduct,” the guidance says.
The guidance also spells out what constitutes sexual harassment and the settings that
are included while practicing law. Those settings not only include the courtroom, but also
“interacting with witnesses, co-workers, court personnel, lawyers and others” and
“managing a law practice or law firm” or “participating in bar association, business or
social activities in connection with the practice of law.”
Myles V. Lynk, a law professor from Arizona who leads the association’s Standing
Committee on Ethics and Professional Responsibility, which pushed for the change, said
during the debate at the annual meeting that the American Bar Association needed “to
catch up” with the states, which had already adopted such a prohibition.
“The states have not waited for the A.B.A. to act. They have been laboratories of
change,” Mr. Lynk said. “It is time for the A.B.A. to catch up.”
A version of this article appears in print on Aug. 9, 2016, on Page B3 of the New York edition with the headline: No More ʻHoneyʼ in Court: A.B.A.
Says Harassment Is Professional Misconduct
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Judge William Alsup, Northern District of California
SUPPLEMENTAL ORDER TO ORDER SETTING INITIAL CASE
MANAGEMENT CONFERENCE IN CIVIL CASES BEFORE JUDGE WILLIAM
ALSUP (January 11, 2016)
http://www.cand.uscourts.gov/whaorders
SETTING MOTIONS FOR HEARING
6. Counsel need not request a motion hearing date and may notice
non-discovery motions for any Thursday (excepting holidays) at 8:00 a.m.
The Court sometimes rules on the papers, issuing a written order and
vacating the hearing. If a written request for oral argument is filed before a

ruling, stating that a lawyer of four or fewer years out of law school will
conduct the oral argument or at least the lion’s share, then the Court will
hear oral argument, believing that young lawyers need more opportunities
for appearances than they usually receive.
GUIDELINES FOR TRIAL AND FINAL PRETRIAL CONFERENCE IN CIVIL
JURY CASES  BEFORE THE HONORABLE WILLIAM ALSUP (January 11,
2016)
www.cand.uscourts.gov/filelibrary/192/JuryTrials1.pdf
29. Counsel shall stand when making objections and shall not make
speaking objections. The one-lawyer-per-witness rule is usually followed
but will be relaxed to allow young lawyers a chance to perform. Side bar
conferences are discouraged.
39. The Court strongly encourages lead counsel to permit young lawyers
to examine witnesses at trial and to have an important role. It is the way
one generation will teach the next to try cases and to maintain our
district’s reputation for excellence in trial practice.
JUDGE WILLIAM ALSUP’S NOTICE RE OPPORTUNITIES FOR YOUNG
ATTORNEYS (sent out to parties one week prior to every civil motion hearing)
Counsel will please keep in mind the need to provide arguments and
courtroom experience to the next generation of practitioners. The Court
will particularly welcome any lawyer with four or fewer years of experience
to argue the upcoming motion.
Judge Christopher Burke, District of Delaware
STANDING ORDER REGARDING COURTROOM OPPORTUNITIES FOR
NEWER ATTORNEYS (January 23, 2016)
http://www.ded.uscourts.gov/sites/default/files/forms/StandingOrder2017.pdf
The Court is cognizant of a growing trend in which fewer cases to trial, an
in which there are generally fewer opportunities in court for speaking or
“stand-up” engagements. This is especially true for newer attorneys, that
is, attorneys practicing for less than seven years (“newer attorney(s)”).
Recognizing the importance of the development of future generations of
practitioners through courtroom opportunities…. The Court adopts the
following procedures regarding oral argument as to pending motions:
(1) After a motion is fully briefed, either as a part of a Request for Oral

Arguments, or in a separate Notice filed thereafter, a party may
alert the Court that, if argument is granted, it intends to have a
newer attorney argue the motion (or a portion of the motion).
(2) If such notice is provided, the Court will:
A. Grant the request for oral argument on the motion, if it is at
all practicable to do so.
B. Strongly consider allocating additional time for oral argument
beyond what the Court may otherwise have allocated, were
a newer attorney not arguing the motion.
C. Permit other more experienced counsel of record the ability
to provide some assistance to the newer attorney who is
arguing the motion, where appropriate during oral argument.
 ll attorneys, including newer attorneys, will be held to the highest
A
professional standards. Relatedly, all attorneys appearing in court are
expected to be adequately prepared and thoroughly familiar with the
factual record and the applicable law, and to have a degree of authority
commensurate with the proceeding.
The Court also recognizes that there may be many different
circumstances in which it is not appropriate for a newer attorney to
argue a motion. Thus, the Court emphasizes that it draws no inference
from a party's decision not to have a newer attorney argue any
particular motion before the Court.
Additionally, the Court will draw no inference about the importance of a
particular motion, or the merits of a party's argument regarding the
motion, from the party's decision to have (or not to have) a newer
attorney argue the motion.
Judge Denise Casper, District of Massachusetts
STANDING ORDER REGARDING COURTROOM OPPORTUNITIES FOR
RELATIVELY INEXPERIENCED ATTORNEYS (May 16, 2011)
http://www.mad.uscourts.gov/boston/pdf/casper/Casper_StandingOrderReCourtr
oomOpportunities.pdf
In May 2005, Judge F. Dennis Saylor (and then Magistrate Judge Charles
B. Swartwood), sitting in the Central Division (Worcester) of this Court,
adopted a standing order “strongly encourag[ing] the participation of

relatively inexperienced attorneys in all court proceedings.” As the Court
explained at the time, the standing order was prompted by the recognition
that the “[c]ourtroom opportunities for relatively inexperienced attorneys,
particularly those who practice at larger firms, have declined precipitously
across the nation in recent years.” This standing order remains in place in
the Central Division for appearances before Judge Saylor and Magistrate
Judge Timothy S. Hillman and anecdotal information indicates that the
order has had the desired effect of having more well prepared junior
attorneys attend status conferences, argue motions to the Court, and,
under appropriate supervision, examine witnesses at trial.
The decline in courtroom opportunities for newer lawyers is widely
recognized and is one of concern to both the bench and bar. A Task Force
of the Boston Bar Association acknowledged as much in its report, “Jury
Trial Trends in Massachusetts: The Need to Ensure Jury Trial
Competency Among Practicing Attorneys as a Result of the Vanishing
Jury Trial Phenomenon,” issued in 2006. As a result of its year-long work
exploring the statistical and anecdotal evidence regarding the rate of jury
trials over time, the Task Force concluded that “the ‘vanishing jury trial’ is
actually affecting the jury trial experience of current and future generations
of practitioners” and 2 made recommendations to courts, lawyers and
clients to remedy this issue. Among its recommendations to the judiciary,
the Task Force called upon “judges presiding over pre-trial conferences
and related matters to identify and encourage opportunities for a junior
attorney to participate in the examination of witnesses or other significant
trial work.”
To take up this call and attempt, in some small measure, to remedy the
dearth of courtroom opportunities for newer attorneys, the undersigned
judge issues this standing order, substantially similar in purpose and intent
to the order previously adopted by the Central Division. Accordingly, the
undersigned judge, as a matter of policy, strongly encourages the
participation of relatively inexperienced attorneys in all court
proceedings including but not limited to initial scheduling
conferences, status conferences, hearings on discovery motions and
dispositive motions, and examination of witnesses at trial. That said,
a number of important caveats regarding professional standards,
authority and supervision apply to this policy.
1. First and foremost, all attorneys who appear in this session will
be held to the highest professional standards. This includes relatively
inexperienced attorneys with regard to knowledge of the case, overall
preparedness, candor to the court and any other matter as to which
experience is largely irrelevant. All attorneys who appear in court are
expected to be thoroughly versed in the factual record of the case and the

applicable law that governs.
2. All attorneys appearing in court should have a degree of
authority commensurate with the proceeding. For example, an attorney
appearing at an initial scheduling conference or status conference should
have the authority to commit his/her party to a discovery and motion
schedule and address any other matters likely to arise including but not
limited the client’s willingness to be referred to mediation.
3. Relatively inexperienced attorneys who seek to participate in
evidentiary hearings of substantial complexity (e.g., examining a witness
at trial), should be accompanied and supervised by a more experienced
attorney unless counsel seeks and receives leave of Court to do
otherwise.
Judge Gregg J. Costa, Southern District of Texas
COURT PRACTICES AND PROCEDURES (updated January, 2017)
http://www.txs.uscourts.gov/sites/txs/files/costa_procedures.pdf
4. Young Lawyers. The Court is aware of a trend today in which fewer
cases go to trial, and in which there are generally fewer speaking or
“stand-up” opportunities in court, particularly for young lawyers (i.e.,
lawyers practicing for less than seven years). The Court strongly
encourages litigants to be mindful of opportunities for young lawyers to
conduct hearings before the Court, particularly for motions where the
young lawyer drafted or contributed significantly to the underlying motion
or response. In those instances where the Court is inclined to rule on the
papers, a representation that the argument would be handled by a young
lawyer will weigh in favor of holding a hearing. The Court understands that
there may be circumstances where having a young lawyer handle a
hearing might not be appropriate—such as where no young lawyers were
involved in drafting the motion, or where the motion might be dispositive in
a “bet-the-company” type case. Even so, the Court believes it is crucial to
provide substantive speaking opportunities to young lawyers, and that the
benefits of doing so will accrue to young lawyers, to clients, and to the
profession generally. Thus, the Court encourages all lawyers practicing
before it to keep this goal in mind.
Judge Edward J. Davila, Northern District of California
STANDING ORDER FOR CIVIL CASES (February 12, 2015)

http://www.cand.uscourts.gov/ejdorders
III(H). Opportunities for Junior Lawyers
The Court strongly encourages parties to permit less experienced lawyers
to actively participate in the proceedings by presenting argument at motion
hearings or examining witnesses at trial
Judge James Donato, Northern District of California
STANDING ORDER FOR CIVIL CASES BEFORE JUDGE JAMES DONATO
(January 05, 2017)
http://www.cand.uscourts.gov/jdorders
13. The Court has a strong commitment to supporting the development of
our next generation of trial lawyers. The Court encourages parties and
senior attorneys to allow younger practitioners the opportunity to argue in
court. The Court will extend motion argument time for those lawyers. The
parties should advise the Court prior to the hearing if a lawyer of 5 or
fewer years of experience will be arguing the cause.
Judge Yvonne Gonzales Rogers, Northern District of California
STANDING ORDER IN CIVIL CASES (Updated October 26, 2016)
http://www.cand.uscourts.gov/filelibrary/867/ygrStanding%20Order%20In%20Civi
l%20Cases%20updated%20August%2019%202013.pdf
2d. Before appearing for a matter before this Court, all parties shall check
the Court’s calendar at www.cand.uscourts.gov or the posting in the
Clerk’s Office to confirm that their matter is still on calendar. Frequently,
the Court will issue a written order and vacate the hearing unless oral
argument appears to be necessary. Where argument is allowed, the Court
will attempt to advise counsel in advance of the issues to be addressed. In
addition, if a written request for oral argument is filed, before issuance of a
ruling, stating that a lawyer four or fewer years out of law school will
conduct all or most of the oral argument, the Court will entertain oral
argument on the principle that young lawyers need more opportunities for
appearances than they typically receive.
Judge Paul S. Grewal, Northern District of California
Case Specific Order, GSI Technology Inc. v. United Memories, Inc., Case No.
5:13-cv-01081-PSG, ORDER RE: ORAL ARGUMENT (March 9, 2016)
In a technology community like ours that prizes youth—at times

unfairly—there is one place where youth and inexperience seemingly
comes with a cost: the courtroom. In intellectual property case after
intellectual property case in this courthouse, legions of senior lawyers with
decades of trial experience regularly appear. Nothing surprises about this.
When trade secret or patent claims call for millions in damages and
substantial injunctive relief, who else should a company call but a
seasoned trial hand? But in even the brief tenure of the undersigned, a
curious trend has emerged: the seasoned trial hand appears for far more
than trial itself. What once might have been left to a less experienced
associate is now also claimed by senior counsel. Motion to compel
discovery? Can’t risk losing that. Motion to exclude expert testimony?
Can’t risk losing that, either. Motion to exclude Exhibit 20356 as prejudicial
under Fed. R. Evid. 403? Same thing.
All of this raises a question: who will try the technology cases of the future,
when so few opportunities to develop courtroom skills appear? It is difficult
to imagine handing entire intellectual property trials to a generation that
never had the chance to develop those skills in more limited settings.
Senior lawyer and their clients may shoulder some of the blame, but
surely courts and judges like this one must accept a large part of the
responsibility. Perhaps this explains the growing and commendable effort
by leaders on the bench to promote courtroom opportunities for less
experienced lawyers, especially in intellectual property disputes.1
This case offers this member of the bench a chance to start doing his
small part. In a jury trial lasting several weeks, the court was privileged to
witness some of the finest senior trial counsel anywhere present each
opening statement, each direct and cross-examination and each closing
argument. The court intends no criticism of any party’s staffing decisions.
But with no fewer than six post-trial motions set for argument next week,
surely an opportunity can be made to give those associates that
contributed mightily to this difficult case a chance to step out of the
shadows and into the light. To that end, the court expects that each party
will allow associates to present its arguments on at least two of the six
motions to be heard. If any party elects not to do this, the court will take its
positions on all six motions on the papers and without oral argument.
1 See, e.g., ChIP’s Next Gen Committee, Judicial Orders
Providing/Encouraging Opportunities for Junior Lawyers, available at
http://chipsnetwork.org/wp-content/uploads/2016/02/Judicial-Orders-re-Ne
xt-Gen-2.4.16.pdf.
Case Specific Order, GSI Technology Inc. v. United Memories, Inc., Case No.
5:13-cv-01081-PSG, ORDER RE: PARTIES’ STIPULATION
TO VACATE HEARING (March 11, 2016)

The day before last, I expressed my concerns about the lack of courtroom
opportunities for law firm associates in intellectual property cases like this
one. Recognizing the court’s own important role in encouraging clients
and partners to give up the podium once in a while, I asked that each
party give associates the chance to argue just two of six motions set for
hearing on Monday.
This morning, the parties and their counsel responded. But rather than
confirm their commitment to this exercise, the parties jointly stipulated
simply to take all motions off calendar and submit them without any
hearing. No explanation was given; perhaps associate preparation and
travel costs were the issue. In any event, once again, another big
intellectual property case will come and go, and the associates who toil on
it will largely do so without ever being heard.
I appreciate that my order acknowledged the possibility that the parties
would decline this opportunity and simply submit their motions on the
papers. But I would be remiss if I did not observe the irony of another
missed opportunity to invest in our profession’s future when two of the
motions originally noticed for hearing seek massive fees and costs. To be
clear, GSI asks for $6,810,686.69 in attorney’s fees, $1,828,553.07 in
non-taxable costs and $337,300.86 in taxable costs, while UMI asks for
$6,694,562 in attorney’s fees, $648,166 in expenses and $302,579.70 in
taxable costs. That a few more dollars could not be spent is disappointing
to me. My disappointment, however, is unlikely to compare to the
disappointment of the associates, who were deprived yet again of an
opportunity to argue in court.
Judge Andrew J. Guilford, Central District of California
Scheduling Order Specifying Procedures
http://www.cacd.uscourts.gov/sites/default/files/documents/AG/AD/Scheduling%2
0Order%20Specifying%20Procedures.pdf
6.12 Other Possible Trial Procedures. The Court is open to creative trial
procedures, such as imposing time limits, allowing short statements
introducing each witness’s testimony before examination, allowing
questions from the jury, and giving the jury a full set of instructions before
the presentation of evidence. The Court reminds parties that trial
estimates affect juries. The Court strongly encourages the parties to give
young associate lawyers the chance to examine witnesses and fully
participate in trial (and throughout the litigation!).

Judge Timothy Hillman, District of Massachusetts
STANDING ORDER RE: COURTROOM OPPORTUNITIES FOR RELATIVELY
INEXPERIENCED ATTORNEYS (November 2, 2006)
http://www.mad.uscourts.gov/worcester/pdf/StandOrd_CrtrmOpps.pdf
Courtroom opportunities for relatively inexperienced attorneys, particularly
those who practice at larger firms, have declined precipitously across the
nation in recent years. That decline is due to a variety of factors, but has
been exacerbated by the proliferation of rules and orders requiring the
appearance of “lead” counsel in many court proceedings.
In an effort to counter that trend, the undersigned District Judge and
Magistrate Judge, as a matter of policy, strongly encourage the
participation of relatively inexperienced attorneys in all court proceedings.
Such attorneys may handle not only relatively routine matters (such as
scheduling conferences or discovery motions), but may also handle,
where appropriate, more complex matters (such as motions for summary
judgment or the examination of witnesses at trial). The following cautions,
however, shall apply.
First, even relatively inexperienced attorneys will be held to the
highest professional standards with regard to any matter as to which
experience is largely irrelevant. In particular, all attorneys appearing in
court are expected to be appropriately prepared, regardless of experience.
For example, any attorney who is arguing a motion for summary judgment
is expected to be thoroughly familiar with the factual record and the
applicable law.
Second, all attorneys appearing in court should have a degree of
authority commensurate with the proceeding that they are assigned to
handle. For example, an attorney appearing at a scheduling conference
ordinarily should have the authority to propose and agree to a discovery
schedule and any other matters reasonably likely to arise at the
conference.
Third, relatively inexperienced attorneys who seek to participate in
evidentiary hearings of substantial complexity, such as examining a
witness at trial, should be accompanied and supervised by a more
experienced attorney, unless leave of Court is granted otherwise.
Judge Lucy H. Koh, Northern District of California
ORDER RE: ASSOCIATES ARGUING DISPOSITIVE MOTIONS (Feb. 10, 2017)

http://nextgenlawyers.com/wp-content/uploads/2017/02/X-One-Inc.-v.-Uber-Tech
nologies-Inc.-Order-Re-Associates-Arguing-Disposi....pdf

At the January 18, 2017 initial case management conference, the Court
and parties had difficulty setting a date for the hearing on dispositive
motions because of the schedules of the Court and lead Plaintiff’s
counsel. The Court thus asked whether lead Plaintiff’s counsel’s
colleague who was also present at the case management conference
could argue at the hearing instead. Lead Plaintiff’s counsel agreed. Her
colleague is an associate who graduated from law school in 2009.
he Court thus encourages Defendant to also allow an associate who
graduated from law school in 2009 or later to argue at the dispositive
motions hearing in this case. Pursuant to Civil Local Rule 7-1(b), the
Court often finds matters appropriate for resolution without oral argument.
However, to encourage the parties to give associates opportunities to
argue substantive motions, the Court will guarantee a hearing on the
dispositive motions if both parties allow associates who graduated from
law school in 2009 or later to argue such motions. Defendant shall inform
the Court of its position in the next Joint Case Management Statement.

Judge Lucy H. Koh, Northern District of California
GUIDELINES FOR FINAL PRETRIAL CONFERENCE IN JURY TRIALS
BEFORE DISTRICT JUDGE LUCY H. KOH (January 04, 2011)
http://www.cand.uscourts.gov/lhkorders
G. Opportunities for Junior Lawyers
The Court strongly encourages parties to permit less experienced lawyers
to examine witnesses at trial and to have an important role at trial.
Counsel should be prepared to discuss such opportunities at the Pretrial
Conference.
GUIDELINES FOR FINAL PRETRIAL CONFERENCE IN BENCH TRIALS
BEFORE DISTRICT JUDGE LUCY H. KOH (January 04, 2011)
http://www.cand.uscourts.gov/lhkorders
G. Opportunities for Junior Lawyers
The Court strongly encourages parties to permit less experienced lawyers

to examine witnesses at trial and to have an important role at trial.
Counsel should be prepared to discuss such opportunities at the Pretrial
Conference.
Case Specific Order: Apple Inc. v. Samsung Electronics Co. Ltd., Case No.
11-CV-01846-LHK, ORDER RE: ORAL ARGUMENT AT PRETRIAL
CONFERENCE (February 25, 2016)
At the Pretrial Conference on March 3, 2016, the Court will hear oral
argument on the following issues:
Samsung’s Motion In Limine #1 to Exclude Evidence Or Argument
Regarding Samsung’s Revenue Or Profit From All Infringing Sales.
This issue shall be argued by an attorney 9 or fewer years out of
law school.
Samsung’s Motion In Limine #2 to Exclude Evidence Of Market
Share Based On Products Not At Issue In This Trial. This issue
shall be argued by an attorney 5 or fewer years out of law school.
Samsung’s Motion In Limine #3 to Exclude Testimony Of Julie
Davis As To A Purely Legal Issue. This issue shall be argued by an
attorney 7 or fewer years out of law school.
Case Specific Order: Huynh v. Karasz, Case No. 14-CV-02367-LHK, ORDER
REGARDING QUESTIONS FOR SUMMARY JUDGMENT HEARING (May 10,
2016)
Plaintiffs’ counsel has stated that two junior attorneys a first year and
second year associate will argue at the May 12, 2016 motions hearing. In
the interest of providing junior attorneys from both sides an opportunity for
argument, the Court encourages Defendants to identify junior attorneys to
argue at the motions hearing. However, after reviewing Defendants’
counsel website, the Court acknowledges that finding a first or second
year associate to argue may not be feasible and that it may be necessary
for Defendants’ counsel to be represented by a more experienced
associate.
Issued in response to: Huynh v. Karasz, Case No. 14-CV-02367-LHK,
PLAINTIFFS’ NOTICE OF ARGUMENT BY JUNIOR ATTORNEYS (April
13, 2016)
On May 12, 2016 at 1:30 p.m., this court has scheduled argument on the
parties’ cross motions for summary judgment. As a number of courts have
recognized “in today’s practice of law, fewer cases go to trial and there are
generally fewer speaking opportunities in court, particularly for young

lawyers (i.e., lawyers practicing for less than seven years).” See, e.g.,
Secured Structures, LLC v. Alarm Security Group, LLC, Order, Civ. Act.
No. 6:14-CV-930 (E.D. Tex., Mitchell, J., Jan. 22, 2016);
http://chipsnetwork.org/wp-content/uploads/2016/02/JudicialOrders-re-Next-Gen-3-9-16.pdf; www.nextgenlawyers.com (judicial
orders).
A number of courts “strongly encourage[] the parties to be mindful of
opportunities for young lawyers to argue in front of the Court, particularly
for motions where the young lawyer drafted or contributed significantly to
the underlying motion or response.” See, e.g., id.
This Court has likewise encouraged parties to “permit less experienced
lawyers” to have stand-up opportunities. See, e.g., Guidelines for Final
Pretrial Conference in Bench Trials Before District Judge Lucy H. Koh ¶ G
(Jan. 3, 2011); Guidelines for Final Pretrial Conference in Jury Trials
Before District Judge Lucy H. Koh ¶ G (Jan. 3, 2011).
Plaintiffs respectfully notify the Court that they intend to have first year
associate Holly K. Victorson and second year associate Emily Petersen
Garff argue the upcoming summary judgment motions. Ms. Victorson and
Ms. Garff were the primary drafters of Plaintiffs’ briefing, and were
involved in taking much of the discovery Plaintiffs relied upon in their
motion. Given the gravity of the issue before this Court, Plaintiffs
respectfully request that more experienced counsel be able to assist in the
argument should the need arise.
Judge Barbara M. G. Lynn, Northern District of Texas
Judge Lynn makes the following part of her standard patent scheduling order:
11.

The Court is aware of a trend today in which fewer cases go to trial, and in
which there are generally fewer speaking or “stand-up” opportunities in
court, particularly for young lawyers (i.e., lawyers practicing for less than
seven years). The Court strongly encourages litigants to be mindful of
opportunities for young lawyers to conduct hearings before the Court,
particularly for motions where the young lawyer drafted or contributed
significantly to the underlying motion or response. In those instances where
the Court is inclined to rule on the papers, a representation that the
argument would be handled by a young lawyer will weigh in favor of holding
a hearing. The Court understands that there may be circumstances where
having a young lawyer handle a hearing might not be appropriate – such as
where no young lawyers were involved in drafting the motion, or where the
motion might be dispositive in a “bet-the-company” type case. Even so, the
Court believes it is crucial to provide substantive speaking opportunities to
young lawyers, and that the benefits of doing so will accrue to young

lawyers, to clients, and to the profession generally. Thus, the Court
encourages all lawyers practicing before it to keep this goal in mind.
Judge Leigh Martin May, Northern District of Georgia
http://www.gand.uscourts.gov/sites/default/files/CVStandingOrderLMM.pdf
STANDING ORDER REGARDING CIVIL LITIGATION
III(m). Requests for Oral Argument on Motions
In accordance with Local Rule 7.1(E), motions are usually decided without
oral argument, but the Court will consider any request for hearing. If oral
argument is requested, the party or parties should specify the particular
reasons argument may be helpful to the Court and what issues will be the
focus of the proposed argument. Moreover, the Court shall grant a request
for oral argument on a contested substantive motion if the request states
that a lawyer of less than five years out of law school will conduct the oral
argument (or at least a large majority), it being the Court’s belief that new
lawyers need more opportunities for Court appearances than they usually
receive.
Judge Gary H. Miller, Southern District of Texas
COURT PROCEDURES (Updated September 16, 2015)
http://www.txs.uscourts.gov/page/judge-millers-procedures
4. Young Lawyers: The court is aware of a trend today in which fewer
cases go to trial, and in which there are generally fewer speaking or
"stand-up" opportunities in court, particularly for young lawyers (i.e.
lawyers practicing for less than seven years). The court strongly
encourages litigants to be mindful of opportunities for young lawyers to
conduct hearings before the court, particularly for motions where the
young lawyer drafted or contributed significantly to the underlying motion
or response. In those instances where the court is inclined to rule on the
papers, a representation that the argument would be handled by a young
lawyer will weigh in favor of holding a hearing. The court understands that
there may be circumstances where having a young lawyer handle a
hearing might not be appropriate-such as where no young lawyers were
involved in drafting the motion, or where the motion might be dispositive in
a "bet-the-company" type case. Even so, the court believes it is crucial to
provide substantive speaking opportunities to young lawyers, and that the
benefits of doing so will accrue to young lawyers, to clients, and to the
profession generally. Thus, the court encourages all lawyers practicing

before it to keep this goal in mind.
Judge K. Nicole Mitchell, Eastern District of Texas
(Recent Order – January 12, 2016)
The Court is aware that in today’s practice of law, fewer cases go to trial
and there are generally fewer speaking opportunities in court, particularly
for young lawyers (i.e., lawyers practicing for less than seven years). The
Court strongly encourages the parties to be mindful of opportunities for
young lawyers to argue in front of the Court, particularly for motions where
the young lawyer drafted or contributed significantly to the underlying
motion or response.
With that in mind, the Court has currently set the Markman hearing in this
case for the morning of January 12, 2016. To the extent that any party
planned to submit any of the disputed terms on the papers alone, the
Court will grant additional time to argue those terms, if they are argued by
an attorney with seven or fewer years of experience.
Judge Kimberly J. Mueller, Eastern District of California
STANDING ORDERS
http://www.caed.uscourts.gov/caednew/index.cfm/judges/all-judges/5020/standin
g-orders/
CIVIL LAW AND MOTION
Young Attorneys: The court values the importance of training young
attorneys. If a written request for oral argument is filed before a hearing,
stating an attorney of four or fewer years out of law school will argue the
oral argument, then the court will hold the hearing. Otherwise, the court
may find it appropriate in some actions to submit a motion without oral
argument.
TRIALS
Given the value the court places on training young attorneys, the court
encourages lead counsel to permit a young attorney to examine witnesses
at trial and to have a role in the trial.
Judge Robert Pitman, Western District of Texas

STANDING ORDER (January 30, 2017)
http://www.fr.com/wp-content/uploads/2017/01/2017-01-30-D73-Order-GrantingPltf-Mot-for-Attys-Fees.pdf
Second, Defendants are critical of the time Mr. Darby spent preparing for
the evidentiary hearing as excessive. However, Mr. Darby was the only
associate working on the matter and likely the most familiar with the facts
of the case and the evidence to be presented at the evidentiary hearing. In
addition, he prepared a twenty-page slide presentation for the hearing and
delivered an opening statement that was on par with some of the
strongest oral advocates that come before the Court. Thus, the Court
concludes that the time he expended—approximately forty-three
hours—for a hearing that Plaintiff likely understood could be dispositive of
their claims was reasonable.
Judge Dennis F. Saylor, District of Massachusetts
STANDING ORDER RE: COURTROOM OPPORTUNITIES FOR RELATIVELY
INEXPERIENCED ATTORNEYS (November 2, 2006)
http://www.mad.uscourts.gov/boston/pdf/saylor/StandingOrderReCourtroomOppo
r_Bostonupdate.pdf
Courtroom opportunities for relatively inexperienced attorneys, particularly
those who practice at larger firms, have declined precipitously across the
nation in recent years. That decline is due to a variety of factors, but has
been exacerbated by the proliferation of rules and orders requiring the
appearance of “lead” counsel in many court proceedings.
In an effort to counter that trend, the undersigned District Judge and
Magistrate Judge, as a matter of policy, strongly encourage the
participation of relatively inexperienced attorneys in all court proceedings.
Such attorneys may handle not only relatively routine matters (such as
scheduling conferences or discovery motions), but may also handle,
where appropriate, more complex matters (such as motions for summary
judgment or the examination of witnesses at trial). The following cautions,
however, shall apply.
First, even relatively inexperienced attorneys will be held to the highest
professional standards with regard to any matter as to which experience is
largely irrelevant. In particular, all attorneys appearing in court are
expected to be appropriately prepared, regardless of experience. For
example, any attorney who is arguing a motion for summary judgment is
expected to be thoroughly familiar with the factual record and the

applicable law.
Second, all attorneys appearing in court should have a degree of authority
commensurate with the proceeding that they are assigned to handle. For
example, an attorney appearing at a scheduling conference ordinarily
should have the authority to propose and agree to a discovery schedule
and any other matters reasonably likely to arise at the conference.
Third, relatively inexperienced attorneys who seek to participate in
evidentiary hearings of substantial complexity, such as examining a
witness at trial, should be accompanied and supervised by a more
experienced attorney, unless leave of Court is granted otherwise.
Judge Indira Talwani, District of Massachusetts
STANDING ORDER REGARDING COURTROOM OPPPORTUNITIES FOR
RELATIVELY INEXPERIENCED ATTORNEYS (October 9, 2005)
http://www.mad.uscourts.gov/boston/pdf/talwani/Standing%20Order%20Young%
20Attorneys.pdf
Judges F. Dennis Saylor, Denise Casper, and Timothy Hillman
have adopted standing orders strongly encouraging the participation of
relatively inexperienced and young attorneys in all court proceedings.
Judge Casper noted that the “decline in courtroom opportunities for newer
lawyers is widely recognized and is one of concern to both the bench and
bar.”
Recognizing the importance of the development of future
generations of practitioners through courtroom opportunities, the
undersigned judge, as a matter of policy, strongly encourages the
participation of relatively inexperienced attorneys in all court proceedings
including but not limited to initial scheduling conferences, status
conferences, hearings on discovery motions and dispositive motions, and
examination of witnesses at trial.
The following admonitions regarding professionalism, authority, and
supervision apply:
First, all attorneys appearing in this court, including those who are
relatively experienced, will be held to the highest professional standards.
These attorneys must be prepared and knowledgeable about the case and
applicable law.
Second, all attorneys appearing in court should have a degree of
authority commensurate with the proceeding. For example, an attorney

appearing at a scheduling conference ordinarily should have the authority
to propose and agree to a discovery schedule and any other matters
reasonably likely to arise at the conference.
Third, relatively inexperienced attorneys who seek to participate in
evidentiary hearings of substantial complexity, such as examining a
witness at trial, should be accompanied and supervised by a more
experienced attorney unless the court gives leave to do otherwise.
The undersigned judge hopes that counsel join the court in
effectuating this important policy. Counsel may seek additional guidance
from the court in particular cases concerning the scope and application of
this policy.
Judge Jon S. Tigar, Northern District of California
STANDING ORDER FOR CIVIL JURY TRIALS BEFORE DISTRICT JUDGE
JON S. TIGAR (November 11, 2016)
http://www.cand.uscourts.gov/jstorders
12.

Opportunities for Junior Lawyers  The Court strongly encourages the
parties to permit junior lawyers to examine witnesses at trial and to have
an important role at trial. 

STANDING ORDER FOR CIVIL BENCH TRIALS BEFORE DISTRICT JUDGE
JON S. TIGAR (November 21, 2016)
13.

Opportunities for Junior Lawyers  The Court strongly encourages the
parties to permit junior lawyers to examine witnesses at trial and to have
an important role at trial.

American Board of Trial Advocates

Code of Professionalism
As a member of the American Board of Trial Advocates, I shall
❖
Always remember that the practice of law is first and foremost a profession.
❖
Encourage respect for the law, the courts, and the right to trial by jury.
❖
Always remember that my word is my bond and honor my responsibilities to serve
as an officer of the court and protector of individual rights.
❖
Contribute time and resources to public service, public education, charitable and
pro bono activities in my community.
❖
Work with the other members of the bar, including judges, opposing counsel, and
those whose practices are different from mine, to make our system of justice
more accessible and responsive.
❖
Resolve matters and disputes expeditiously, without unnecessary expense, and
through negotiation whenever possible.
❖
Keep my clients well-informed and involved in making decisions affecting them.
❖
Achieve and maintain proficiency in my practice and continue to expand
my knowledge of the law.
❖
Be respectful in my conduct toward my adversaries.
❖
Honor the spirit and intent, as well as the requirements of applicable rules or
codes of professional conduct, and shall encourage others to do so.

American Board of Trial Advocates

PRINCIPLES OF CIVILITY,
INTEGRITY,
AND PROFESSIONALISM

Preamble
These Principles supplement the precepts set forth in ABOTA’s
Code of Professionalism and are a guide to the proper conduct of
litigation. Civility, integrity, and professionalism are the hallmarks of
our learned calling, dedicated to the administration of justice for all.
Counsel adhering to these principles will further the truth-seeking
process so that disputes will be resolved in a just, dignified, courteous,
and efficient manner.
These principles are not intended to inhibit vigorous advocacy
or detract from an attorney’s duty to represent a client’s cause with
faithful dedication to the best of counsel’s ability. Rather, they are
intended to discourage conduct that demeans, hampers, or obstructs
our system of justice.
These Principles apply to attorneys and judges, who have
mutual obligations to one another to enhance and preserve the dignity
and integrity of our system of justice. As lawyers must practice these
Principles when appearing in court, it is not presumptuous of them
to expect judges to observe them in kind. The Principles as to the
conduct of judges set forth herein are derived from judiciary codes and
standards.
These Principles are not intended to be a basis for imposing
sanctions, penalties, or liability, nor can they supersede or detract from
the professional, ethical, or disciplinary codes of conduct adopted by
regulatory boards.

As a member of the American Board of Trial Advocates, I will
adhere to the following Principles:
1. Advance the legitimate interests of my
clients, without reflecting any ill will
they may have for their adversaries,
even if called on to do so, and treat all
other counsel, parties, and witnesses in a
courteous manner.
2. Never encourage or knowingly authorize a
person under my direction or supervision
to engage in conduct proscribed by these
principles.
3. Never, without good cause, attribute to
other counsel bad motives or improprieties.
4. Never seek court sanctions unless they are
fully justified by the circumstances and
necessary to protect a client’s legitimate
interests and then only after a good faith
effort to informally resolve the issue with
counsel.
5. Adhere to all express promises and
agreements, whether oral or written, and,
in good faith, to all commitments implied
by the circumstances or local custom.
6. When called on to do so, commit oral
understandings to writing accurately and

completely, provide other counsel with a
copy for review, and never include matters
on which there has been no agreement
without explicitly advising other counsel.
7. Timely confer with other counsel to
explore settlement possibilities and never
falsely hold out the potential of settlement
for the purpose of foreclosing discovery or
delaying trial.
8. Always stipulate to undisputed relevant
matters when it is obvious that they can
be proved and where there is no good
faith basis for not doing so.
9. Never initiate communication with a
judge without the knowledge or presence
of opposing counsel concerning a matter
at issue before the court.
10. Never use any form of discovery scheduling
as a means of harassment.
11. Make good faith efforts to resolve disputes
concerning pleadings and discovery.
12. Never file or serve motions or pleadings at
a time calculated to unfairly limit opposing
counsel’s opportunity to respond.

13. Never request an extension of time solely
for the purpose of unjustified delay or to
obtain a tactical advantage.

22. During depositions, ask only those
questions reasonably necessary for the
prosecution or defense of an action.

14. Consult other counsel on scheduling
matters in a good faith effort to avoid
conflicts.

23. Draft document production requests and
interrogatories limited to those reasonably
necessary for the prosecution or defense
of an action, and never design them to
place an undue burden or expense on a
party.

15. When calendar conflicts occur, accommodate counsel by rescheduling dates
for hearings, depositions, meetings, and
other events.
16. When hearings, depositions, meetings,
or other events are to be canceled or
postponed, notify as early as possible
other counsel, the court, or other persons
as appropriate, so as to avoid unnecessary
inconvenience, wasted time and expense,
and to enable the court to use previouslyreserved time for other matters.
17. Agree to reasonable requests for extension
of time and waiver of procedural formalities when doing so will not adversely affect my client’s legitimate rights.
18. Never cause the entry of a default or
dismissal without first notifying opposing
counsel, unless material prejuedice has
been suffered by my client.
19. Never take depositions for the purpose
of harassment or to burden an opponent
with increased litigation expenses.
20. During a deposition, never engage in
conduct which would not be appropriate
in the presence of a judge.
21. During a deposition, never obstruct
the interrogator or object to questions
unless reasonably necessary to preserve
an objection or privilege for resolution by
the court.

24. Make reasonable responses to document
requests and interrogatories and not
interpret them in an artificially restrictive
manner so as to avoid disclosure of
relevant and nonprivileged documents.
25. Never produce documents in a manner
designed to obscure their source, create
confusion, or hide the existence of
particular documents.
26. Base discovery objections on a good faith
belief in their merit, and not for the
purpose of withholding or delaying the
disclosure of relevant and nonprivileged
information.
27. When called on, draft orders that
accurately and completely reflect a court’s
ruling, submit them to other counsel
for review, and attempt to reconcile any
differences before presenting them to the
court.
28. During argument, never attribute to
other counsel a position or claim not
taken, or seek to create such an unjustified
inference.
29. Unless specifically permitted or invited,
never send to the court copies of
correspondence between counsel.

When In Court I Will:
1.
2.
3.
4.
5.
6.
7.

8.

Always uphold the dignity of the court and never be disrespectful.
Never publicly criticize a judge for his or her rulings or a jury for its verdict. Criticism should be
reserved for appellate court briefs.
Be punctual and prepared for all court appearances, and, if unavoidably delayed, notify the court
and counsel as soon as possible.
Never engage in conduct that brings disorder or disruption to the courtroom.
Advise clients and witnesses of the proper courtroom conduct expected and required.
Never misrepresent or misquote facts or authorities.
Verify the availability of clients and witnesses, if possible, before dates for hearings or trials
are scheduled, or immediately thereafter, and promptly notify the court and counsel if their
attendance cannot be assured.
Be respectful and courteous to court marshals or bailiffs, clerks, reporters, secretaries, and law
clerks.

Conduct Expected of Judges
A lawyer is entitled to expect judges to observe the following Principles:
1. Be courteous and respectful to lawyers, parties, witnesses, and court personnel.
2. Control courtroom decorum and proceedings so as to ensure that all litigation is conducted in a
civil and efficient manner.
3. Abstain from hostile, demeaning, or humiliating language in written opinions or oral
communications with lawyers, parties, or witnesses.
4. Be punctual in convening all hearings and conferences, and, if unavoidably delayed, notify
counsel, if possible.
5. Be considerate of time schedules of lawyers, parties, and witnesses in setting dates for hearings,
meetings, and conferences. When possible, avoid scheduling matters for a time that conflicts
with counsel’s required appearance before another judge.
6. Make all reasonable efforts to promptly decide matters under submission.
7. Give issues in controversy deliberate, impartial, and studied analysis before rendering a
decision.
8. Be considerate of the time constraints and pressures imposed on lawyers by the demands of
litigation practice, while endeavoring to resolve disputes efficiently.
9. Be mindful that a lawyer has a right and duty to present a case fully, make a complete record, and
argue the facts and law vigorously.
10. Never impugn the integrity or professionalism of a lawyer based solely on the clients or causes he
represents.
11. Require court personnel to be respectful and courteous toward lawyers, parties, and witnesses.
12. Abstain from adopting procedures that needlessly increase litigation time and expense.
13. Promptly bring to counsel’s attention uncivil conduct on the part of clients, witnesses, or
counsel.

Ever wonder what happened to the ideals of civility, integrity, and professionalism to which you aspired
in law school?  They are alive and well in the American Board of Trial Advocates.   Admittedly, these
principles are difficult to define.  Nevertheless, the legal profession as a whole and each individual lawyer
and judge must adopt and practice these concepts so that the members of our profession will again be
looked upon as the greatest protectors of our life, liberty, and property.
Please join ABOTA in making these principles a reality once again.

American Board of Trial Advocates
2001 Bryan Street
Suite 3000
Dallas, TX 75201
Phone: 800-93-ABOTA
www.abota.org
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2016 WL 145557
Only the Westlaw citation is currently available.
United States District Court,
N.D. California.
Joshua Claypole, et al., Plaintiffs,
v.
County of Monterey, et al., Defendants.
Case No. 14-cv-02730-BLF
|
Signed 01/12/2016

Taylor Fithian. 1 They cite numerous violations by
Defendants' counsel, Peter Bertling, of not just the
Guidelines for Professional Conduct, but also the Federal
Rules of Civil Procedure and an order to follow
those Rules. Defendants' opposition consists only of a
declaration from Bertling that fails to explain, let alone
excuse, his conduct. 2
Discovery is hard enough, even without conduct like that
outlined below. Plaintiffs' motion is GRANTED.

I.

Attorneys and Law Firms
Dan Lewis Stormer, Hadsell Stormer & Renick LLP,
Joshua Piovia-Scott, Mohammad K. Tajsar, Hadsell
Stormer & Renick LLP, Pasadena, CA, Lori Rifkin,
Rifkin Law Office, Oakland, CA, for Plaintiffs.
Irven L. Grant, Susan K. Blitch, Michael Rudolph
Philippi, Salinas, CA, Amanda Michelle Cohen, Ryan
M. Thompson, Law Offices of Vincent P. Hurley A
Professional Corporation, Aptos, CA, Peter George
Bertling, Jemma Allison Parker Saunders, Bertling And
Clausen, LLP, Santa Barbara, CA, for Defendants.

This court has jurisdiction under 28 U.S.C. §§ 1331, 1343
and 1367. The undersigned was assigned discovery matters
in this case pursuant to Fed. R. Civ. P. 72(a).

II.
“A lawyer should promptly and completely comply with
all discovery requirements of the Federal Rules of Civil
Procedure.” 3 In addition, “[a] lawyer should not delay
producing documents to prevent opposing counsel from
inspecting documents prior to scheduled depositions or
for any other tactical reason.” 4

ORDER GRANTING MOTION FOR
SANCTIONS AND TO COMPEL DISCOVERY
(Re: Docket No. 122)
PAUL S. GREWAL, United States Magistrate Judge
*1 The Northern District's Guidelines for Professional
Conduct are just that: guidelines. They only
“encourage[ +]” counsel to comply with them, and the
court “does not anticipate that these Guidelines will be
relied upon as the basis for a motion.” A one-off lapse,
then, may not be a big deal. Attorneys are people, and
people make mistakes. But where, as here, an attorney
repeatedly and unapologetically flouts guideline after
guideline, it is a big deal—and the court has little choice
but to do something about it.
Plaintiffs Silvia Guersenzvaig and the Estate of Joshua
Claypole move to compel and for sanctions against
Defendants California Forensic Medical Group and

Plaintiffs deposed Defendants' expert, Dr. Richard
Hayward, on October 16. 5 Along with the notice of
deposition, Plaintiffs asked Hayward to produce all the
documents he reviewed, relied on or created in the
process of writing his report. 6 At the deposition, Bertling
presented a physically cracked and unusable disc. 7 When
Plaintiffs' counsel informed him of the problem, Bertling
promised to send over the documents digitally the same
day. 8
That production did not happen for another six weeks.
Despite Bertling's assurances, Defendants sent nothing
over on October 16, the date of the deposition. 9
Even after Plaintiffs' counsel again prodded Bertling,
on October 21, Defendants emailed four documents—
Hayward's expert report, Plaintiffs' expert disclosure,
Plaintiffs' expert report and certain emails between
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Hayward and Defendants' counsel—that they knew
Plaintiffs already had.

10

When Plaintiffs' counsel protested that the production
was obviously incomplete, Bertling responded on October
26, “What do you believe we should be producing that
has not already been produced? You already have many
of the documents referred to by Dr. Hayward in his
report.” 11 Plaintiffs' counsel again reminded Bertling that
“[t]he request for production included, inter alia, requests
for all materials relied upon by Dr. Hayward..., notes
from his jail visits, incident reports reviewed, as well as
specific documents he referenced that had not previously
been produced to Plaintiffs.” 12 This time, Bertling did not
answer at all, and Hayward produced nothing further. 13
*2 With no other recourse available, on November
10, Plaintiffs moved under Fed. R. Civ. P. 37(a)(1) to
compel Hayward to produce the documents. 14 Almost
two weeks later, Bertling's colleague finally wrote to
Plaintiffs' counsel that the broken disc had contained a
number of documents that Defendants believed Plaintiffs
already had, but that Defendants could produce them
again if necessary. 15 But the very next day, Bertling
filed his opposing declaration, in which he said that
he had “recently learned” that Hayward did have some
paper notes that Plaintiffs had not received before. 16 He
promised that Hayward would produce those notes by
December 4. 17 Those notes, along with sign-in sheets for
training sessions that Hayward relied on but Plaintiffs had
never seen, finally arrived on December 8—the day after
Plaintiffs had to submit their opposition to Defendants'
motion for summary judgment. 18 Bertling offered no
explanation, either in his declaration or at the hearing on
this motion, for Defendants' delay. 19
Plaintiffs also seek to depose Hayward again so that
Plaintiffs can ask him about the newly produced
documents. Remarkably, despite this record of delay,
Defendants object to the need for any further deposition.
Their arguments are not persuasive.
Hayward's notes and the information about the training
sessions certainly could have given rise to questions
that Plaintiffs never got to ask at the first deposition.
Defendants shall therefore make Hayward available
for four more hours of deposition on any documents

produced after the initial deposition within 14 days of this
order. Plaintiffs are further awarded any fees and costs
associated with taking the new deposition and filing this
motion. And at least 7 days before the new deposition,
Hayward must produce any remaining documents that
he relied on and that are reasonably available to him or
Defendants. This includes the sign-in sheets from training
sessions as well as incident reports and other documents,
to the extent Hayward has access to them and has not
produced them already. Defendants have represented that
Plaintiffs already have all the documents that were on
the broken disc. 20 If that is true, and confirmed in
a sworn declaration, Hayward need not produce them
again. However, Hayward must identify specifically any
documents that he relied on but can no longer access.

III.
“A lawyer representing a deponent or another party
should limit objections to those that are well founded
and necessary for the protection of his or her client's
interest.” 21 “An objection must be stated concisely
in a nonargumentative and nonsuggestive manner.” 22
“Once a question is asked, a lawyer should not coach
the deponent or suggest answers, whether through
objections or other means.” 23 “A lawyer should not
direct a deponent to refuse to answer a question unless
the question seeks privileged information, is manifestly
irrelevant, or is calculated to harass.” 24
*3 Bertling repeatedly ignored these standards. Plaintiffs'
motion quotes dozens of deposition excerpts that show
Bertling making extremely long speaking objections, 25
coaching witnesses, 26 cutting off witnesses 27 and even
answering for them. 28 Bertling makes no attempt to
defend any of this conduct. 29
*4 Rule 30(d)(2) allows a court to “impose an
appropriate sanction—including the reasonable expenses
and attorney's fees incurred by any party—on a person
who impedes, delays, or frustrates the fair examination of
the deponent.” By persisting in this behavior throughout
discovery on behalf of his clients, Bertling crossed well into
sanctionable territory. 30 The court awards Plaintiffs their
attorney's fees and costs for the following depositions:
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(1) the Hayward deposition on October 16, 2015, 31 (2)
the Fithian deposition on August 31, 2015 32 and (3) the
Fithian deposition on September 7, 2015. 33 Defendants
shall make full payment within 14 days.

professionalism, but also tarnishes the image of the entire
legal profession and disgraces our system of justice.” 40
Sanctions may not fully compensate Plaintiffs' counsel for
Bertling's conduct, but they might deter it in the future.
“District courts have the inherent power to sanction a

IV.

lawyer for a ‘full range of litigation abuses.’ ” 41 Courts
may exercise this power “even if procedural rules exist

“Lawyers owe a duty of professionalism to their clients,
opposing parties and their counsel, the courts, and the

which sanction the same conduct.” 42 Because the scope of
the sanctioning power is so broad, the court must “exercise
caution in invoking its inherent power, and it must comply

public as a whole.” 34 “Those duties include, among
others: civility, professional integrity, personal dignity,
candor, diligence, respect, courtesy, cooperation and

with the mandates of due process.” 43 Before it imposes
sanctions, a court must “specifically find[ ] bad faith or

competence.” 35 “The practice of law before this [c]ourt
must be free from prejudice and bias. Treatment free
of bias must be accorded all other attorneys, litigants,

conduct tantamount to bad faith.” 44 And to satisfy due
process, the court must ensure that the sanctioned party
has notice of the challenged misconduct and the allegation

judicial officers, jurors and support personnel.” 36 One
could defend some of Bertling's conduct as merely
vigorous representation of his client, but Bertling also has
stooped to an indefensible attack on opposing counsel.

of bad faith. 45 Subject to these safeguards, the court
may “fashion an appropriate sanction for conduct which

At a contentious deposition, when Plaintiffs' counsel
asked Bertling not to interrupt her, Bertling told her,
“[D]on't raise your voice at me. It's not becoming of a
woman....” 37 There are several obvious problems with
his statement, but, most saliently, Bertling endorsed the
stereotype that women are subject to a different standard
of behavior than their fellow attorneys. To make matters
worse, in his declaration in opposition to this motion,
Bertling offered only a halfhearted politician's apology “if
[he] offended” Plaintiff's counsel, and he nevertheless tried
to justify the comment because it “was made in the context
of [Plaintiff's counsel] literally yelling at [his] client and
creating a hostile environment during the deposition.” 38
*5 A sexist remark is not just a professional discourtesy,
although that in itself is regrettable and all too
common. The bigger issue is that comments like
Bertling's reflect and reinforce the male-dominated
attitude of our profession. A recent ABA report
found that “inappropriate or stereotypical comments”
towards women attorneys are among the more overt
signifiers of the discrimination, both stated and implicit,
that contributes to their underrepresentation in the
legal field. 39 When an attorney makes these kinds of
comments, “it reflects not only on the attorney's lack of

abuses the judicial process.” 46
Guided by these principles, the court finds that Bertling's
conduct was in bad faith. In light of his other discovery
misconduct and his failure to tender any meaningful
apology—despite opportunities to do so on the papers
and at the hearing—the remark was emblematic of an
unacceptably disrespectful attitude towards Plaintiffs'
counsel. Furthermore, the requirements of due process
have been satisfied: Bertling had a full and fair
opportunity to oppose the motion on the papers and at
the hearing.
The only question, then, is what sanction to impose. The
court already has awarded Plaintiffs their fees and costs in
bringing this motion as well as a portion of their attorney's
fees for the deposition during which Bertling made
his sexist comment. Those sanctions help compensate
Plaintiffs for Defendants' violation of discovery rules
and Bertling's other conduct during depositions, but a
specific and appropriate sanction for Bertling's comment
is required. To that end, within 28 days, Bertling shall
donate $250 to the Women Lawyers Association of Los
Angeles Foundation 47 —an organization in Bertling's
region dedicated to women in the legal profession—
and submit a declaration to the court confirming his
compliance with this order.

SO ORDERED.
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Footnotes

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

See Docket No. 122.
See Docket No. 133.
N.D. Cal. Guidelines for Professional Conduct, § 9.
Id.
See Docket No. 122-1, Ex. D.
See id., Ex. A at 2-5.
See id., Ex. C.
See id., Ex. D at 8:1-18.
See Docket No. 122-1 at ¶ 5.
See id. at ¶ 7; id., Ex. E.
Id., Ex. E.
Id.
See Docket No. 122-1 at ¶ 7.
See Docket No. 122.
See Docket No. 139-2.
Docket No. 133 at ¶ 2.
See id. at ¶ 3.
See Docket Nos. 124, 142.
See Docket No. 133 at ¶¶ 2-3.
See Docket No. 139-2.
N.D. Cal. Guidelines for Professional Conduct, § 9.
Fed. R. Civ. P. 30(c)(2); see also Sec. Nat'l Bank of Sioux City v. Day, 800 F.3d 936 (8th Cir. 2015) (citing Fed. R.
Civ. P. 30(c)(2) advisory committee's note to 1993 amendment) (“[A]rgumentative objections, suggestive objections, and
directions to a deponent not to answer, improperly disrupt, prolong, and frustrate deposition testimony.”).
N.D. Cal. Guidelines for Professional Conduct, § 9; see also Funk v. Town of Paradise, Case No. 09-cv-01000, 2011
WL 2580357, at *2 (E.D. Cal. June 28, 2011) (sanctioning counsel for “appalling” behavior where counsel “repeatedly
interrupted the proceedings, interjected editorial comments, and coached or suggested information to the witnesses”);
Cotton v. City of Eureka, Case No. 08-cv-04386, 2010 WL 2889498, at *1-3 (N.D. Cal. July 22, 2010) (noting that
an attorney had violated Rule 30(c)(2) when she “interposed improper coaching objections and improper speaking
objections”); BNSF Ry. Co. v. San Joaquin Valley Ry. Co., Case No. 08-cv-01086, 2009 WL 3872043, at *4 (E.D. Cal. Nov.
17, 2009) (“[C]ounsel for the witness being deposed is prohibited from acting as an intermediary, interpreting questions,
assisting the deponent with formulation of the answers, or deciding which questions should be answered.”).
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24
25

26

27

28

29
30

N.D. Cal. Guidelines for Professional Conduct, § 9.
See, e.g., Docket No. 122-1, Ex. D at 119:11-21 (“Q. So in your opinion, is Dr. Fithian reporting what Mr. Claypole was
stating, or is Dr. Fithian making a clinical judgment that Mr. Claypole was stable? MR. BERTLING: Lacks foundation. Calls
for speculation. Dr. Fithian could have been asking a number of questions that caused him to come to that conclusion.”);
id., Ex. G at 79:19-80:6 (“Q. Are you familiar with the September 28th, 2014, suicide of Mikol Stewart in Sonoma County
Jail? A. What jail? Q. Sonoma County Jail. MR. BERTLING: So we are not going to go through any other suicides. We
are here today for the treatment and care that he provided to Mr. Claypole. That's what this deposition was for. The
Court has allowed you to have a second—another deposition where that information was covered. We are not going to
go over that today. You've asked nothing about Mr. Claypole, and it's about time that you did.”); id. at 174:2-7 (“Q. Are
you aware of whether any corrective action plan was identified or followed? MR. BERTLING: Lacks foundation that there
was a need for any such corrective action plan to be identified or followed following the peer review of this case.”); id.,
Ex. H at 62:23-63:8 (“Q:...Do you know how, either specifically for this contract or in general, CFMG would come to the
determination of putting in a specific time frame like that in a specific county? MR BERTLING: Well, let me just object that
it's vague and ambiguous. Calls for speculation. This is also a juvenile facility as opposed to an adult facility with different
titles and statutes that may be involved. But if you understand the question and can answer, please do, Dr. Fithian.”);
see also Docket No. 122 at 6-10 (quoting other examples).
See, e.g., Docket No. 122-1, Ex. D at 119:15-21 (“Q. So in your opinion, is Dr. Fithian reporting what Mr. Claypole was
stating, or is Dr. Fithian making a clinical judgment that Mr. Claypole was stable? MR. BERTLING: Lacks foundation. Calls
for speculation. Dr. Fithian could have been asking a number of questions that caused him to come to that conclusion.”);
id., Ex. G at 139:9-141:22 (showing Bertling handing the witness a document to “help him respond” to a question); id. at
221:1-9 (“Q. Did you do any of that in Joshua Claypole's case? A. I don't believe I did, ma'am. MR. BERTLING: Lacks
foundation that there was time to do that before committing suicide....Q. And why didn't you do that? A. Again, Counselor,
Mr. Claypole was in custody, I think, for about 48 hours.”); id. at 226:16-21 (“Q. And given those stark conditions, prior to
May 1st, 2013, did you ever recommend to the County of Monterey that they modify their safety cells? MR. BERTLING:
Lacks foundation that there was any way to modify. But go ahead and answer her question.”); see also Docket No. 122
at 6-12 (quoting other examples).
See, e.g., Docket No. 122-1, Ex. H at 40:23-41:8 (“Q. Do you know if it began prior to May 1st, 2013? A. No, I—again, I
don't know with any certainty that it began before 2013. Staffing— MR BERTLING: You have answered the question.”);
id., Ex. J at 64:22-65:18 (“Q. And do you know whose decision it was as between CFMG and the County of Monterey
that custody officers do the initial health screening when an inmate comes into the jail? A. You know, Counselor, that
has been a pattern of practice since 1981. I think the intake health screening prior to coming on board was done by
custody administration, custody staff. I think we continued that through the years. MR. BERTLING: You've answered the
question....I don't think you want him to ramble.”).
See, e.g., Docket No. 122-1, Ex. D at 129:1-5 (“Q. Do you know if Dr. Fithian asked about any prior suicidal statements
during his meeting with Mr. Claypole on the morning of May 2nd? MR. BERTLING: You mean other than what's in
his record where he said he denied it?”); id. at 133:3-8 (“Q. In conducting a suicide risk assessment of Mr. Claypole,
subsequent to those statements that he made to Ms. Spano, in your opinion, should a suicide risk assessment have
involved asking Mr. Claypole about the statements that he's made indicating suicidality? MR. BERTLING: Well, he did.”);
id., Ex. G at 150:18-25 (“Q. And what evaluation did any medical or mental health staff do of Josh at the time that he
was placed back on suicide watch on May 3rd? MR. BERTLING: Other than what you just went over with Ms. Spano's
note?”); id. at 182:3-11 (“Q. Are you aware that the court found that conducting health and safety checks of inmates in
segregation or lockdown units only once per hour violated correctional standards? MR. BERTLING: Objection. Lacks
foundation, calls for speculation. That had nothing to do with CFMG. If you know. THE WITNESS: I think, again, I think
Mr. Bertling is correct.”); id., Ex. I at 101:12-16 (“Q[:] What measures, if any, did CFMG or Dr. Fithian take to address that
possibility? MR. BERTLING: You mean other than the fact that he was in a lock down cell being monitored by custody?”);
see also Docket No. 122 at 6-16 (quoting other examples).
See Docket No. 133.
See Lund v. Matthews, Case No. 13-cv-00144, 2014 WL 517569, at *4-6 (D. Neb. Feb. 7, 2014) (awarding sanctions
where counsel whispered into deponent's ear, made objections with commentary that coached the deponent's answers
and instructed the witness not to answer on the basis of an “asked and answered” objection); Craig v. St. Anthony's
Med. Ctr., Case No. 08-cv-00492, 2009 WL 690210, at *2 (E.D. Mo. Mar. 12, 2009) (awarding sanctions where counsel
“disrupted the proceedings by making argumentative and suggestive objections, conducting private conversations with
his client, instructing his client not to answer questions without asserting a privilege, and answering questions on behalf of

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

5

Claypole v. County of Monterey, Not Reported in F.Supp.3d (2016)

31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

his client”); Cordova v. United States, Case No. 05-cv-00563, 2006 WL 4109659, at *2 (D.N.M. July 30, 2006) (awarding
sanctions where counsel coached the witness through speaking objections, conferred with the witness off the record
during pending questions and impermissibly instructed the witness not to answer).
See Docket No. 122-1, Ex. D.
See id., Ex. G.
See id., Ex. H. Plaintiffs also seek preclusive relief, but only the presiding judge can award that sanction.
N.D. Cal. Guidelines for Professional Conduct.
Id.
Civ. L.R. 11-4(b).
Docket No. 122-1, Ex. G at 28:5-21. In full, Bertling said, “Move on with your next question and don't raise your voice at me.
It's not becoming of a woman or an attorney who is acting professionally under the rules of professional responsibility.” Id.
Docket No. 133 at ¶ 4. Other than his own characterization, Bertling offers no deposition excerpts or other evidence
that suggests this.
Stephanie A. Scharf & Roberta A. Liebenberg, Am. Bar Ass'n, First Chairs at Trial: More Women Need
Seats at the Table 14-15 (2015), available at http://www.americanbar.org/content/dam/aba/marketing/women/
first_chairs2015.authcheckdam.p df.
Cruz-Aponte v. Caribbean Petroleum Corp., Case No. 09-cv-02092, 2015 WL 5006213, at *3 (D.P.R. Aug. 17, 2015).
Evon v. Law Offices of Sidney Mickell, 688 F.3d 1015, 1035 (9th Cir. 2012) (quoting Chambers v. NASCO, Inc., 501
U.S. 32, 55 (1991)).
Chambers, 501 U.S. at 49.
Id. at 50.
Fink v. Gomez, 239 F.3d 989, 994 (9th Cir. 2001).
See In re Deville, 361 F.3d 539, 548-50 (9th Cir. 2004).
Chambers, 501 U.S. at 44-45.
Bertling may make his donation online at https://wlala.site-ym.com/donations/donate.asp?id =8677.

End of Document
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Calif. Atty Sanctioned For Sexist Deposition
Comment
By Kat Greene

Law360, Los Angeles (January 13, 2016, 10:52 PM EST) -- A medical group defense
attorney will have to donate to a women lawyers’ professional group for telling his
opposing counsel that raising her voice in a contentious deposition was “not becoming of a
woman,” a California federal judge ruled Tuesday.
Lori Rifkin, representing the family of a man who took his own life in prison, was telling
Peter Bertling to stop interrupting her during the deposition when he told her, “Don’t raise
your voice at me … it’s not becoming of a woman,” according to an order granting
sanctions in the case. His apology did nothing to assuage the problem, U.S. Magistrate
Judge Paul S. Grewal found, in part because it was a “politician’s apology” in which he said
he was sorry if he offended the lawyer.
U.S. Magistrate Judge Paul S. Grewal admonished Bertling for the remark, saying that
“depositions are hard enough, even without conduct like that outlined below,” and ordered
Bertling to donate $250 to the Women Lawyers Association of Los Angeles Foundation, as
well as sanctioning his clients California Forensic Medical Group and Dr. Taylor Fithian,
according to Tuesday’s order.
“A sexist remark is not just a professional discourtesy, although that in itself is regrettable
and all too common,” Judge Grewal said. “The bigger issue is that comments like Bertling’s
reflect and reinforce the male-dominated attitude of our profession.”
The order addressed a string of bad behavior by Bertling during discovery in the wrongful
death case.
The suit is over the death of 20-year-old Joshua Claypole, who was in a California prison
when he hanged himself three days after stabbing a man during a bipolar episode, court
records show. His mother accuses the prison, sheriff’s departments and health care
providers of failing to properly care for him in prison, saying that if they’d paid better
attention, her son would be alive.
Bertling and Claypole’s estate’s attorneys locked horns several times over discovery and
the depositions of a defense expert, according to Tuesday’s order. For example, at a
deposition where Bertling was supposed to hand over documents used to create the
expert’s report, he instead gave the plaintiffs a cracked, unusable disc, according to the
order. Six months later, the papers still hadn’t been produced.
He also made lengthy objections during a deposition, interrupting answers and answering
for the witness, the judge said, noting that Bertling didn’t defend the conduct.
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“By persisting in this behavior throughout discovery on behalf of his clients, Bertling
crossed well into sanctionable territory,” Judge Grewal said.
One could view Bertling’s actions as a strong defense for his client, Judge Grewal said, but
he “stooped to an indefensible attack” on the plaintiff’s attorney, who isn't named in the
order, when he suggested she shouldn’t speak up because of her gender.
“There are several obvious problems with his statement, but, most saliently, Bertling
endorsed the stereotype that women are subject to a different standard of behavior than
their fellow attorneys,” Judge Grewal said.
And Bertling made matters worse in his declaration in opposition to the motion for
sanctions, offering only a “halfhearted politician’s apology” that he was sorry if he offended
plaintiff’s counsel and tried to justify the comment by saying that his opposing counsel was
“literally yelling,” according to the judge.
On top of Bertling’s compelled donation to the women lawyers group, Bertling’s clients will
have to cover the attorneys’ fees and costs for certain depositions in question, and the
fees and costs associated with the motion for sanctions, according to the order.
Courtrooms and depositions are a lawyer's workplace, Rifkin told Law360 on Wednesday.
Nobody, including female lawyers, should have to put up with discrimination and
harassment in their workplace, she said.
"Too often, this is characterized as the 'price' women who want to be respected as top
litigators have to pay," she said. "The issue isn't about whether I was offended by this
comment. The issue is about a lawyer using these tactics to try to keep me from doing my
job, which is fighting for justice for my client."
Judge Grewal's order ensures Rifkin's client has access to the information she's entitled to
in litigation, Rifkin said.
"If we are going to rely on federal courts to dole out justice, then they have to be places
that vigorously ensure integrity in the judicial process," Rifkin said. "Judge Grewal's order
recognizes that."
Representatives for the defendants and the Women Lawyers' Association didn't
immediately respond to requests for comment late Wednesday.
The plaintiffs are represented by Dan Lewis Stormer and Joshua Piovia-Scott of Hadsell
Stormer & Renick LLP and Lori Rifkin of Rifkin Law Office.
The defendants are represented by Peter George Bertling and Jemma Allison Parker
Saunders of Bertling & Clausen LLP.
The case is Joshua Claypole et al. v. County of San Mateo et al., case number 5:14-cv02730, in the U.S. District Court for the Northern District of California.
— Editing by Ben Guilfoy.
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123 F.Supp.3d 276
United States District Court,
D. Puerto Rico.
Eliezer CRUZ–APONTE, et al., Plaintiffs,
v.
CARIBBEAN PETROLEUM
CORPORATION, et al., Defendants.
Civil No. 09–2092 (FAB).
|
Signed Aug. 17, 2015.
Synopsis
Background: In class action, female attorney representing
co-defendant moved for sanctions against male attorney
representing plaintiffs, seeking sanctions for comment
made during deposition.

Francisco J. Colon–Pagan, Colon & Colon PSC, Nestor
Mendez–Gomez, Jason R. Aguilo–Suro, Oreste Ricardo
Ramos–Pruetzel, Pietrantoni Mendez & Alvarez, LLC,
Sara L. Velez–Santiago, Pietrantoni Mendez & Alvarez,
Jose Ramon Rivera–Morales, Jimenez, Graffam &
Lausell, Diego A. Ramos, Fiddler Gonzalez & Rodriguez,
P.S.C., Dora L. Monserrate, Monserrate & Monserrate,
San Juan, PR, Mark Phv Blumstein, The Blumstein
Law Firm, Aventura, FL, William A. Escobar, Ana Y.
Correa, Jonathan Cooperman, Kelley Drye & Warren,
LLP, Kevin M. Haas, Cozen O'Connor, Jules R. Cattie,
III, Marc Aaron Melzer, Helene R. Hechtkopf, Caitlin
N. Bush, Hoguet, Newman, Regal & Kenney, LLP, John
J. Kenney, Simpson, Thacher & Bartlett, William F.
Knowles, Thomas M. Jones, Cozen O'Connor, Seattle,
WA, Ricardo Lozada–Franco, Monserrate, Simonet &
Gierbolini, Guaynabo, PR, for Defendants.

MEMORANDUM AND ORDER
Holdings: The District Court, Besosa, J., held that:
[1] attorney violated rule of professional conduct
prohibiting attorneys from using means that have no
substantial purpose other than to embarrass, delay, or
burden a third person, and
[2] appropriate sanction consisted of requiring male
attorney to pay female attorney reasonable attorney fees,
and to complete continuing legal education course on
attorney professionalism.

Motion granted in part and denied in part.

BESOSA, District Judge.
Before the Court is attorney Dora Monserrate–
Peñagarícano's motion for sanctions against attorney
Camilo Salas for an improper and personally offensive
comment that Mr. Salas made to Ms. Monserrate during
a deposition. (Docket No. 1283.) Mr. Salas responded to
Ms. Monserrate's motion, acknowledging that he made
the comment and that it was improper, but imploring
that sanctions are not warranted because he did not
intend to *278 harm or embarrass Ms. Monserrate.
(Docket No. 1302.) After carefully considering the
attorneys' arguments and listening to an audio recording
of the deposition, the Court finds that Mr. Salas
committed professional misconduct and that sanctions are
warranted.

Attorneys and Law Firms
*277 John F. Nevares, John F. Nevares & Assoc. PSC,
San Juan, PR, Camilo K. Salas, Salas & Co. LC, New
Orleans, LA, Matthew S. Schoen, Michael A. London,
Nicholas E. Warywoda, Douglas and London, P.C., New
York, NY, Phv Peter J. Cambs, Parker Waichman Alonso
LLP, Port Washington, NY, Daniel E. Becnel, Jr., Becnel
Law Firm, L.L.C., Reserve, LA, for Plaintiffs.
Eric Perez–Ochoa, Francisco M. Viejo–Lopez, Adsuar
Muniz Goyco Seda & Perez Ochoa Psc, Fernando J.
Fornaris–Fernandez, Cancio, Nadal, Rivera & Diaz,

I. BACKGROUND
Ms. Monserrate is counsel for co-defendant Intertek USA,
Inc. (“Intertek”) and Mr. Salas is pro hac vice counsel for
plaintiffs in this class action litigation. On March 19, 2015,
Mr. Salas deposed former Intertek employee Orlando A.
Díaz–Díaz, who Ms. Monserrate represented for purposes
of the deposition. See Docket No. 1286–1 at pp. 6, 19.
Present at the deposition were sixteen attorneys: Mr. Salas
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was one of twelve male attorneys, and Ms. Monserrate
was one of four female attorneys. Id. at pp. 8–10.
About halfway through the day-long deposition, Mr.
Salas asked the deponent a question that required him to
make some calculations. While the deponent was doing so,
the following exchange took place between Mr. Salas and
Ms. Monserrate:

Monserrate, during the deposition
today. That comment, in substance,
was in response to Ms. Monserrate's
statement that the room was very
hot. Mr. Salas responded that
maybe that was because she was
going through menopause.
(Docket No. 1286–1 at pp. 227–28.)

MR. NEVARES: The air conditioner works.
MS. MONSERRATE: I don't know, but it's hot in here.
MR. SALAS: ¿Tienes calor todavía? 1 You're not
getting menopause, I hope.
1

You're still warm?

MS. MONSERRATE: That's on the record.
MR. SALAS: No, no, no, no.
MS. MONSERRATE: You know that a lawyer here
got in big trouble for a comment just like that.
MR. SALAS: Really.
(Docket No. 1283–1 at p. 121.) 2 The deponent then
answered the question, and the deposition continued.
2

In the official stenographic record, these comments
appear as “Discussion off the record.” See Docket
No. 1286–1 at p. 146. The stenographer kept a backup
audio recording of the deposition, which she later
used to transcribe this conversation. See Docket No.
1302–1. The audio recording was provided to the
Court. After listening to the recording, the Court
added the phrase “Tienes calor todavía?,” which was
omitted from the stenographer's transcript.

At the end of the deposition, after the deponent left the
room, Intertek attorney Juan Skirrow made the following
statement:
The note for the record I'd like
to make is that I asked the court
reporter to preserve the audio that
was recorded today. The court
reporter agreed that she would
review the audio and transcribe a
relevant portion of the audio related
to a comment that I heard Mr.
Salas make to my co-counsel, Dora

Mr. Salas responded to Mr. Skirrow's comment by stating
the following, again on the record:
Let the record reflect that a
comment of that nature was, in fact,
made by me. It was not made with
any bad intent. As soon as we took
a break and I saw that counsel
had been hurt or took the comment
improperly, I tried to apologize to
her. She told me that she didn't
want to talk to me. So that's what
happened. And let me state for
the record that it was an improper
comment. I didn't mean to harm
her in any way. I've *279 tried to
apologize to her. I do apologize to
her right now, and that's all I can do.
Id. at pp. 228–29.

II. DISCUSSION
Ms. Monserrate contends that Mr. Salas's comment,
“You're not getting menopause, I hope,” was disparaging
and discriminatory, and that it “humiliated, embarrassed,
and demeaned” her. (Docket No. 1283 at pp. 3–4.) She
urges the Court to sanction Mr. Salas by revoking his pro
hac vice admission. Id. at pp. 9–10.
“In order to maintain the effective administration of
justice and the integrity of the Court,” Local Rule
83E(a) requires that attorneys practicing before the
Court 3 comply with the Model Rules of Professional
Conduct (“Model Rules”), adopted by the American Bar
Association (“ABA”). Loc. R. 83E(a). Misconduct by an
attorney in any matter pending before the Court “may be
dealt with directly by the judge in charge of the matter.”
Loc. R. 83E(d). An order imposing discipline may include
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suspension, public or private reprimand, monetary
penalties, continuing legal education, counseling, or “any
other condition [that] the Court deems appropriate.” Loc.
R. 83E(c).

alleviate her symptoms. Mr. Salas instead chose to tell Ms.
Monserrate in the presence of fourteen other attorneys,
eleven of whom were male, that he hopes that she is not
menopausal.

3

The public nature of Mr. Salas's comment combined with
the personal and private nature of menopause leads the
Court *280 to conclude that the comment was made to
embarrass Ms. Monserrate and was not intended to serve
any other purpose. This is a clear violation of Model Rule
4.4.

Attorneys admitted pro hac vice for a particular
proceeding are deemed to have conferred disciplinary
jurisdiction upon the Court for any alleged
misconduct arising in the course of or in preparation
for that proceeding. Loc. R. 83A(g).

The Model Rules instruct attorneys to “demonstrate
respect for the legal system and for those who serve
it, including ... other lawyers” and to “maintain[ ] a
professional, courteous and civil attitude toward all
persons involved in the legal system.” Model Rules of
Prof'l Conduct pmbl. ¶¶ 5, 9. Model Rule 4.4 provides that
an attorney “shall not use means that have no substantial
purpose other than to embarrass, delay, or burden a third
person.” Id. r. 4.4(a). Model Rule 8.4(d) provides that
it is professional misconduct for an attorney to “engage
in conduct that is prejudicial to the administration of
justice.” Id. r. 8.4(d).
[1]
The Court first discusses whether Mr. Salas's
comment “You're not getting menopause, I hope,”
violated Model Rule 4.4. Menopause is “the period in a
woman's life when [permanent cessation of menstruation]
occurs, usually between the ages of 40 and 50.” Oxford
English Dictionary (3d ed.2001), available at http://
www.oed.com/view/Entry/116476. Menopause is often a
personal and private subject for a woman, especially
because it implicates issues relating to a woman's age,
fertility, psychological state, sexuality, and physical
condition.
Mr. Salas insists that he made the comment
“out of concern about Ms. Monserrate's medical
condition.” (Docket No. 1302 at p. 22.) He explains that
future depositions were scheduled to take place in the same
room and that he knows “that a hot room is a trigger for
hot flashes in women who are going through menopause.”
Id. at pp. 22–23.
The Court unequivocally rejects Mr. Salas's post hoc
explanation. If Mr. Salas was genuinely concerned that
Ms. Monserrate had a “medical condition” triggered by
the room's temperature, then he would have asked Ms.
Monserrate in a more private setting and in a more
respectful way whether there was anything he could do to

The impropriety of Ms. Salas's remark is aggravated by
the remark's discriminatory nature. Because menopause
occurs only in women, and predominantly in middleaged women, see Oxford English Dictionary (3d ed.2001),
available at http://www.oed.com/view/ Entry/116476, a
comment suggesting that a woman may be menopausal
singles her out on the basis of gender and age.
Discriminatory comments like this undoubtedly occur on
a daily basis in the legal profession and are routinely swept
under the rug. But the concealment does not diminish the
effect. An ABA report published this year, for example,
identified “inappropriate or stereotypical comments”
directed at female attorneys by opposing counsel as
one of the causes of the marked underrepresentation
of women in lead trial attorney roles. 4 Discriminatory
conduct on the part of an attorney is “palpably adverse
to the goals of justice and the legal profession.” Principe
v. Assay Partners, 154 Misc.2d 702, 586 N.Y.S.2d
182, 185 (Sup.Ct.1992). When an attorney engages in
discriminatory behavior, it reflects not only on the
attorney's lack of professionalism, but also tarnishes the
image of the entire legal profession and disgraces our
system of justice.
4

Stephanie A. Scharf & Roberta D. Liebenberg,
First Chairs at Trial: More Women Need
Seats at the Table 14–15 (2015), available
at
http://www.americanbar.org/content/dam/aba/
marketing/women/
first_chairs2015.authcheckdam.pdf.

Ms. Monserrate chose to expose to light Mr. Salas's
discriminatory behavior. Her request for sanctions is “not
a display of an inability to overlook obnoxious conduct,
but an indication of a commitment to basic concepts of
justice and respect for the mores of the profession of law.”
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See id. at 186. She has turned to the Court “to give force
to a basic professional tenet.” Id.
[2]
Having determined that Mr. Salas committed
professional misconduct in a proceeding pending before
the Court, the Court now discusses whether sanctions are
warranted, and if so, whether revocation of Mr. Salas's
pro hac vice admission, as requested by Ms. Monserrate,
is appropriate.
The Court first considers whether Mr. Salas's comment
was an isolated incident or part of repeated disrespectful
and discriminatory behavior. Ms. Monserrate asserts
in her motion that Mr. Salas harassed the deponent,
mocked the deponent's answers, and demonstrated a
hostile attitude towards Ms. Monserrate during the
deposition. (Docket No. 1283 at pp. 2–3.) The Court
listened to the audio recording of the deposition—
paying close attention to the instances mentioned by
Ms. Monserrate in her motion—and did not observe the
behavior that Ms. Monserrate describes. Mr. Salas was
always courteous with the deponent. Although Mr. Salas
and Ms. Monserrate briefly argued on a few occasions
during the deposition, each raising their voices to make a
point, neither displayed a hostile attitude or tone. Thus,
Mr. Salas did not exhibit repeated disrespectful conduct.
The fact that Mr. Salas's improper comment was
an isolated incident mitigates his misconduct. In
other cases, including those cited in Ms. Monserrate's
motion, where male attorneys were sanctioned for
discriminatory comments made to female attorneys, the
courts found repeated misconduct that cumulatively
warranted sanctions. See Mullaney v. Aude, 126 Md.App.
639, 644–45, 659, 730 A.2d 759 (1999) (affirming
protective order and attorney's fees sanction where male
attorney made *281 sexist remark to female deponent,
addressed female attorney as “babe,” and said calling
her “babe” was better than calling her a “bimbo” during
deposition); In re Valcarcel Mulero I, 142 D.P.R. 41 (1996)
(suspending male attorney from practice for period of
three months for referring to female attorney as a “crazy
chicken” and “girl,” repeatedly raising his voice, and
constantly interrupting the judge during a court hearing);
Principe, 586 N.Y.S.2d at 184–88, 191 (sanctioning male
attorney in the form of attorney's fees for calling female
attorney “little lady,” “little mouse,” and “little girl”
repeatedly during deposition); cf. Laddcap Value Partners,
LP v. Lowenstein Sandler P.C., 18 Misc.3d 1130(A), No.

600973–2007, 2007 WL 4901555, at *2–7 (N.Y.Sup.Ct.
Dec. 5, 2007) (ordering referee supervision of future
depositions after male attorney addressed female attorney
as “dear,” “hon,” and a “sorry girl,” said she had a “cute
little thing going on,” and asked why she was not wearing
her wedding ring during deposition).
Further mitigating the misconduct are Mr. Salas's
immediate and subsequent apologies. Mr. Salas attempted
to apologize to Ms. Monserrate during a break in the
deposition. (Docket No. 1283 at p. 4.) At the conclusion of
the deposition, Mr. Salas apologized to Ms. Monserrate
on the record and acknowledged that his comment was
improper. (Docket No. 1283–1 at pp. 228–29.) He also
apologized to the Court when he responded to Ms.
Monserrate's motion. (Docket No. 1302 at p. 2.)
Given these mitigating circumstances, the Court finds that
the harsh sanction of revocation of Mr. Salas's pro hac
vice admission is not warranted. Nonetheless, Mr. Salas's
comment intended to humiliate Ms. Monserrate on the
basis of her age and gender. This conduct is adverse to
the goals of justice and cannot be permitted to find a safe
haven in the practice of law. The Court therefore finds
that the following sanctions are warranted. First, to ensure
that he bears some of the burden of the costs of bringing
his discriminatory conduct to light, Mr. Salas should pay
Ms. Monserrate reasonable attorney's fees for bringing the
motion. Second, Mr. Salas should complete a continuing
legal education course on attorney professionalism and
professional conduct.

III. CONCLUSION
For the foregoing reasons, the Court GRANTS IN PART
and DENIES IN PART Ms. Monserrate's motion for
sanctions (Docket No. 1283). The Court rejects Ms.
Monserrate's request for revocation of Mr. Salas's pro hac
vice admission, but finds that sanctions against Mr. Salas
are warranted.
The Court ORDERS Mr. Salas to pay Ms. Monserrate
$1,000 as reasonable attorney's fees, based upon the
Court's observation and experience, for bringing the
motion. If Mr. Salas objects to the amount fixed for
attorney's fees, he may file a motion on or before August
31, 2015. The Court further ORDERS Mr. Salas to
complete a continuing legal education course on attorney
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professionalism and professional conduct on or before
February 1, 2016. Mr. Salas shall inform the Court when
he has complied with this Order.

All Citations
123 F.Supp.3d 276

IT IS SO ORDERED.
End of Document
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Program Sample Agendas
Using Grit and Growth Mindset to Advance Women in the Law
The sample agendas serve as guides for developing your own program using the tools
offered by the Grit Project. The agendas are intended to be a starting point rather than a
prescription for how a Grit Program might run.
Suggested Personalization:
•
•

•

•

Substitute other grit scenarios or films into proposed agendas.
Restructure the format by including a panel or a consultant to reflect on what
people have learned from grit and a growth mindset. For a list of potential
speakers who have worked on the Grit Project, see the Grit Project Speaker’s
Bureau available on ambar.org/grit.
Explore different methods of learning. For example, you might encourage your
small groups to write down some of their key takeaways from their group
discussion on large pieces of paper and post around the room. This way, visual
learners can absorb more about grit and a growth mindset.
Encourage participants to take the grit and mindset psychological tests at the
beginning of the event or before the event to save time. The grit and growth
mindset research PowerPoint can be presented in 20 minutes, so on the
agendas, there is 10 minutes allotted for the test taking.*
Sample Agenda
Grit Presentation and Discussion of Two Scenarios
(Running Time = 1:00)

1. Presentation on grit and mindset research (12:00 - 12:30)*
2. Presentation of Scenario 1: Overwhelmed Associate (12:30 - 12:45)
a. Play Scenario 1 (12:30-12:35)
b. Among small groups, talk about discussion questions. (12:35 - 12:45)
2. Presentation of Scenario 2: Bullying in a Deposition (12:45-12:55)
a. Play Scenario 2 (12:45-12:50)
b. Among small groups, talk about discussion questions. (12:50-12:55)
3. Close Program. (12:55-1:00)

Sample Agenda
Grit Presentation and Discussion of Two Scenarios
(Running Time = 1:30)
1. Presentation on grit and mindset research (12:00 - 12:30)*
2. Presentation of Scenario 1: Overwhelmed Associate (12:30 - 12:55)
a. Play Scenario 1 (12:30-12:35)
b. Among small groups, talk about discussion questions. (12:35 - 12:50)
c. (Optional) Present the results of small group discussions. (12:50-12:55)
3. Presentation of Scenario 2: Bullying in a Deposition (12:55-1:20)
a. Play Scenario 2 (12:55-1:00)
b. Among small groups, talk about discussion questions. (1:00-1:15)
c. (Optional) Present the results of small group discussions to the large
groups. (1:15-1:20)
4. Ask participants to set individual goals to apply grit or a growth mindset to their
careers. (1:20-1:25)
5. Close program. (1:25 - 1:30)

Sample Agenda
Grit Presentation, Panel Discussion, and Group Discussion of One Scenario
(Running Time = 2:00)
1. Presentation on grit and growth mindset research (12:00 - 12:30)*
2. Panel discussion of Scenario 1: Overwhelmed Associate (12:30 - 1:00)
a. Play Scenario 1 (12:30-12:35)
b. Panel presents and discusses questions, sharing how they may have
handled similar situations. (12:35 - 1:00)
3. Presentation of Scenario 2: Bullying in a Deposition (1:00-1:55)
a. Play Scenario 2 (1:00-1:05)
b. Among small groups, talk about discussion questions. (1:05-1:25)
c. Report out on small group discussions to larger group; panelists weigh-in
with their experiences and advice. (1:25-1:55)
4. Close Program. (1:55-2:00)

Leveraging Your Content – and Spreading the Word about Your Good Work
•

Appoint scribes charged with taking detailed notes of your program. Use
the scribe’s notes to create a follow-up article to be published by the
association or its member publication/periodical or to blog about the event.
If such an article is produced, circulate it widely to participants, leaders of
local law firms, and interested parties and post it on the association’s
website, with appropriate metatags so that it is picked up by search
engines and increases web traffic.

•

Distribute news of the program and follow-up report or article in social
media.

•

Consider taping all or part of the program to create podcasts and post
online.

We at the ABA Commission on Women in the Profession would appreciate receiving a
copy of any such articles and a summary of your comments about the program. We are
also happy to answer your questions and include your alternative agendas on our
website. If you have questions or ideas about other ways to present the grit program,
please email the ABA Commission on Women in the Profession at
abacwp1@americanbar.org.

Using Grit and Growth Mindset to Advance Women in the Law
Scenario 9
Bullying in a Deposition (also available as a video)
You are a third year associate at a medium-sized commercial litigation firm. You
have defended depositions in the past, and you have sat in with your senior partners as
they take depositions. However, this is your first lead alone for your client, and you
have traveled to another city. You have prepped your questions for the fact witness on
a very detailed outline. You walk into the room and introduce yourself to the defense
counsel. They are very friendly and take their places at the table. You start with small
talk, discussing last weekend’s baseball game, how long you have been practicing law,
etc.
Once all seated, the witness is sworn in, and you begin asking questions. To a
very preliminary question an older male attorneys voices, “Object to form, can you
please restate and rephrase in a slightly different way.” You pause, collect yourself, and
continue. Three questions later he speaks up again, seemingly politely, “Dear, I really
think you need to think about these questions. I again object to form. Have you thought
about Rule 26?” You take a breath and re-ask the question. A third time he stops you
and says, “We are having a real hard time following you, honey, can you please slow
down.”
You realize the attorney is engaging in long objections that sound helpful and
instructive at first, but after the third time, you realize he is trying to throw you off your
outline. And you realize he is trying to mix you up because you are young, a woman,
and not from this jurisdiction. What do you do?
Discussion Questions
1. Have you ever been in a similar situation? If so, how did you handle and what
was the outcome?
2. You have the choice to either keep going or to ask him to stop objecting, knowing
that will change the tenor of your deposition. How do you identify a stopping
point in which you can deal with the situation?
3. How do you conduct yourself as you ask to go off the record?
4. How do you handle the situation in a way that helps you move forward in the
deposition without unnecessarily dampening your relationship with the rest of the
room?
5. How might someone with grit and a growth mindset respond?
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Written Scenarios and
The Grit Project Program Toolkit
The ABA Commission on Women in the Profession Grit Project is
made possible through the generosity of supporters. If you find our
resources useful, please consider making a donation to the Fund
for Justice and Education and designate that your donation be
given to the ABA Commission on Women in the Profession.
Nothing contained in this toolkit is to be considered as the
rendering of legal advice for specific cases, and readers are
responsible for obtaining such advice from their own legal counsel.
This toolkit is intended for educational and informational purposes
only.
We need your feedback and suggestions. If you present the
Grit Toolkit, please complete the Toolkit Use form here.
If you want to discuss the Toolkit with staff, please contact
Cecilia Boyd at 312-988-5679 or
cecilia.boyd@americanbar.org.
Introduction
•

Welcome Letter

•

Toolkit Brochure - Why the Toolkit Was Developed and How to Use It

Planning the Program
•

Program Agenda - Sample conference agendas for a 1-,
1 1/2-, or 2-hour program. Includes format, sequence of presentations, and segment options.

•

PowerPoint Slides - Customizable slides with talking points to use for programming and discussion.
•

•

Short Version

Program Materials - PDFs of recommended articles to use as background information for speakers
and as handouts at the program, as well as the grit and mindset tests.

•

Scenario 1 – Struggling wit
Your Workload
Scenario 2 – Billing Credit
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CHAPTER 16

Issues for Women
at Depositions
Lorna G. Schoﬁeld* #
“I don’t have to talk to you, little lady.”
“Tell that little mouse over there to pipe down.”
“What do you know, young girl?”
“Be quiet, little girl.”
“Go away, little girl.”1
Perhaps you think these quotations are the product of an overactive imagination. Guess again. They were made by a male lawyer
to his female adversary during a deposition.2 Such gender bias is
not rare. Task forces in over forty states and ﬁve federal circuits
have examined their court systems and found that gender bias
against women lawyers, litigants, and court employees remains a
pervasive problem.3 Recent ﬁndings suggest that more than 8 percent of female litigators experienced unwanted sexual attention in
the context of federal litigation in the previous ﬁve years, while
less than 1 percent of litigators reported similar gender-related
disrespect.4 One study found that 74 percent of women have experienced some form of gender bias in the courtroom.5 Respondents
to task force surveys report that gender bias is even worse outside
the courtroom at depositions and negotiations, where the rules of
conduct are much looser.6
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This chapter identiﬁes some of the problems women litigators
may face when trying to establish and maintain control at depositions. It offers practical suggestions for solving these problems.
Controlling a deposition, however, is not a “woman’s issue.” Maintaining control is an issue at every deposition, regardless of the
gender of the participant. Therefore, the suggestions in this chapter should be useful for all lawyers, but particularly those who
may appear more vulnerable—women, minorities, gays and lesbians, and young or inexperienced lawyers.
The number of women in the legal profession is rising. As of
2006, women represented 30.6 percent of all attorneys and 48 percent of incoming law students.7 In private ﬁrms, women constituted
44.1 percent of associates and 17.3 percent of partners.8 Although
only two of the nine United States Supreme Court justices are female,
as of 2006 women represented 23.6 percent of federal circuit court
judges and 23.3 percent of federal district court judges.9 As women
judges have become more visible, they have worked to bring public
attention to the problem of gender bias in the legal system.10
Despite these advances, women face special difﬁculties. They are
more likely than men to be the victims of sexist comments. And as
discussed below, the way women traditionally communicate may
hamper their ability to control a difﬁcult witness or adversary. In
addition, some women have little desire to engage in combative
behavior. Those who do engage in it may not ﬁnd the behavior innate
or intuitive, but instead something they must learn through observation and reﬂection.11 Thus, when there is a need for combative behavior, inexperienced women lawyers may be at a disadvantage.12
The ﬁrst section of this chapter analyzes how gender differences
in communication and sexist behavior can affect depositions.
The second section suggests solutions for some of the problems
a woman lawyer may encounter at depositions. The ﬁnal section
focuses on judicial and other ofﬁcial intervention to combat gender discrimination.

How Gender Differences in Verbal and Nonverbal
Communication Affect Taking and Defending
Differences in Communication and Speaker Credibility
In our society, the image of authority often is associated with
maleness.13 Male lawyers often have the advantage of culturally
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recognizable symbols of authority such as height, heft, and a lowerpitched and deeper voice.14 Although men on average are only
8 percent taller than women, the differences in size of the larynx
between adult males and females are signiﬁcant. The vocal folds of
the larynxes of postpubescent males average about 50–60 percent
longer than those of females of the same age.15 These physiological
differences not only create dramatic differences in pitch, but they
even cause men and women to pronounce words slightly differently. For example, linguistics researchers have found that female
speakers of English, German, and Swedish use greater vowel duration contrasts than men do.16
Recent linguistic research has focused on how issues of gender
and sexuality complicate popular understandings of the differences
between the sexes.17 Gay men often are thought to exhibit “feminine”
linguistic patterns, whereas lesbian women sometimes are thought to
exhibit more “masculine” speech patterns.18 Thus, stereotypes about
“female” speech patterns apply equally to gays and lesbians whose
speech may not conform to conventionally powerful male speech.
In addition to these physiological differences, research on gender and language suggests that sociobiological differences between
the way men and women speak directly affect power relationships.19 Studies report that men talk more than women and that
male speech is more dominating and aggressive.20 In addition,
interruption can be a device for exercising power and control in a
conversation, and studies show that males interrupt females more
often than females interrupt males.21 Based on such ﬁndings, one
linguist concluded that men’s language is the language of the
powerful.22 A 2007 study found that even though Hillary Rodham Clinton, at the time a U.S. senator and presidential candidate,
worked to generate an image of a powerful female, her speech
patterns conformed to stereotypical female speech patterns when
compared with those of her husband and former U.S. President
Bill Clinton.23
Because the medium of depositions is primarily speech, lawyers’
speaking styles can determine who is in control. When women
seek to assert control through their speech, they are not perceived
in the same way as men.24 Often their statements go unheard until
made by a man or attributed to a man.25 Because the manner in
which women speak is viewed as less credible, their speech is not
as powerful.26
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With these differences in mind, both taking and defending a
deposition can be analyzed in terms of the relationship between
gender of the speaker and the perceived credibility of the speaker.
Because a woman’s manner of speaking affects her credibility, it
also affects her ability to persuade and thus her effectiveness in
professional settings.
Scholars have categorized speaker credibility into four dimensions. These are determined by the receiver’s perception of (1) the
speaker’s focus on, and concern for, the other person (“goodwill
and fairness”), (2) the speaker’s overall knowledge and intelligence (“expertise”), (3) the credit or power other people give the
speaker (“prestige”), and (4) the speaker’s presentation skills (“selfpresentation”).27 Studies indicate that women are perceived higher
than men on only one of these dimensions: goodwill and fairness.28
On the other three—expertise, prestige, and self-presentation—
women are rated below men.29
Thus, when taking a deposition, a woman who questions an
adverse witness in a hostile tone, rather than a helpful or curious
one, may be giving up her only advantage—her perceived goodwill and fairness. On the other hand, if she adopts an approach
that preserves the perception of goodwill and fairness, she may be
ceding authority to a male adversary who adopts a stern, aggressive tone. The difﬁculty of choosing between these two options
results from the conﬂict created by societal expectations of how a
person in authority is expected to behave—with a hostile tone—
and how a woman is expected to behave—with a tone conveying
goodwill and fairness.30
As for expertise and presentation skills, the old adage applies: A
woman has to be twice as good (and twice as prepared) as a man
to get just as far. In fact, even when actual performance is held constant and the only variable is gender, numerous studies report that
men and women are rated differently regarding expertise.31 One
study, for example, found that women who either argued without
proper support or used “tag” questions (for example, “Don’t you
agree?”) were viewed as less knowledgeable and intelligent than
men who behaved similarly.32
When it come to prestige, it is hard for a woman to seize or retain
power if she is assumed to be the least powerful person in the room.
Indeed, what woman litigator can say that she has never been mistaken at a deposition for the (typically female) court reporter?33
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“Sexual Trial Tactics”
The problems discussed in the previous section may not be connected to an adversary’s inappropriate behavior. But women
lawyers often are the victims of deliberate attacks. Some male
adversaries challenge a female lawyer’s authority at a deposition
by trying to bully and intimidate her. They repeatedly interrupt
or attempt to engage her in interminable colloquy or argumentation.34 Other male adversaries use sexist behavior to undermine
women lawyers.35
Deliberate efforts by opposing male counsel to undermine
women lawyers on the basis of their gender have been called “sexual trial tactics.” But they apply equally to depositions.36 These
tactics often take the form of verbal abuse,37 or comments like,
“Listen, babe” or “Where did you go to law school, sweetheart?”38
Sometimes opposing counsel will refer to a female adversary by
her ﬁrst name while referring to males by their last.39 Even women
who are comfortable in the formal, rule-bound setting of the courtroom ﬁnd greater difﬁculty asserting control in less-rule-bound
settings like depositions and negotiations.40
The use of sexual trial tactics presents the question of how to
deﬁne appropriate limits on zealous advocacy. Some lawyers, for
example, may not view gender-biased conduct as the equivalent
of a racist remark to a minority adversary.41 Although the use of
subtle and not-so-subtle sexist behavior may not break any formal
rules, it crosses the line of acceptable professional behavior.42
Difﬁculties Taking a Deposition
A lawyer taking a deposition—whether a man or a woman—
begins in a position of control compared with others present. The
taker noticed the deposition; set the time and place (usually the
taker’s own conference room); chose the documents to be discussed; and asks questions the witness must answer. This control
is essential to the questioner’s goal of obtaining responsive, truthful, and, if possible, helpful answers from a reluctant or resistant
witness defended by a lawyer.
Even though the taker starts with a natural advantage, it can
be quickly lost if that lawyer does not speak in a way that highlights her power or if she permits an adversary to speak in a way
that undermines her power.43 For example, a male lawyer defending a deposition may comment to his client before the questioning
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begins, “Can you believe that this pretty little thing is opposing
counsel?”44 Or a male defender may repeatedly interrupt a female
lawyer by objecting to every question, suggesting that she does
not know how to ask a proper question, or by improperly instructing the witness not to answer.45 “Rambo” deposition tactics among
male attorneys may be designed to “demean[ ] inexperienced
young women attorneys.”46
Inappropriate physical behavior is another male intimidation
tactic. Jacqueline Vitti Frederick, a Los Angeles litigator, recalled a
deposition in which she faced six male opposing lawyers:
They treated me very courteously while they were doing
the questioning. But when I asked my ﬁrst question, one
attorney lurched across the table and shouted “Objection!”
I responded, “I would like the record to reﬂect counsel just
lurched across the table and screamed his objection.” He was
subdued after that, but the other ﬁve took up the tactic. It continued for eight hours on every question, and was obviously
contrived to intimidate me.47
The video recording of depositions can help eliminate some
sexual trial tactics by providing female attorneys with proof of
inappropriate behavior.48 Yet such tactics—which a judge may
scrutinize when ruling on a motion for a protective order—may
affect the immediate ability of the female lawyer to conduct the
deposition effectively. They may delay or even prevent her from
obtaining the information she needs. Worse, a witness who hears
his male lawyer speaking disrespectfully to his female examiner
also may also become uncooperative.
These dynamics are also affected by those attending the deposition. For example, a male lawyer defending a deposition with
many female lawyers in attendance is less likely to employ such
tactics—or to do so successfully.49 Conversely, a woman taking
a deposition in a room full of male lawyers is more likely to be
attacked based on her gender.50
The gender of the witness also has an impact. A female witness
may identify with a woman taker and therefore trust her more
than a man. Alternatively, some women may resent women with
authority and therefore be less cooperative than they would with
a male questioner.51
A male witness, threatened by a female taker who is in a position
of power, may become aggressive. Such aggressiveness might also
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surface if a male witness views the female lawyer as less intelligent
and capable than himself or his male defender, as the speaker credibility studies discussed above indicate.
In sum, despite the authority a woman ought to wield when taking a deposition, her gender may signiﬁcantly diminish the advantages associated with that authority unless she is prepared to deal
with the gender problem.
Difﬁculties Defending a Deposition
Just as a woman’s speaking style may create problems when she
takes a deposition, her speaking style may create problems when
she defends one. A defender must protect the record, protect the
witness, and make the witness feel protected.52 But a witness faced
with an aggressive or abusive examiner may ﬁnd it difﬁcult to
believe his female defender has the situation under control.
As noted in the previous section, a taker has a natural advantage over a defender. Therefore, a female defender must rely on
other means to assert her power and control over the situation.
But, as noted above, women are less likely to speak in a style that
conveys authority.
Suppose an examiner is harassing or mistreating the witness.
A woman defending the witness may decide not to intervene
because of her judgment that the witness can handle the taker’s
behavior. However, that judgment may be inﬂuenced partly by the
documented tendency, as noted above, of women to interrupt less
than men.53 In the same situation, a man might act differently. A
male defender might intercede to counter the taker’s authority or
because of the greater tendency of males to interrupt. For a female
defender, the best way to deal successfully with gender differences
is to be vigilant not only about substantive issues but also about
how a woman’s actions affect her authority and control.
Given the results of speaker credibility studies, it is easy to see
why a female lawyer might have difﬁculty winning the trust and
conﬁdence of the client or other witness she is defending, whether
the witness is male or female.54 The witness may be more accustomed to male lawyers or, because of gender stereotypes, may
feel more “protected” by a male lawyer. For a variety of reasons,
therefore, a witness may rate a female lawyer as inferior in terms
of expertise, prestige, and preparation. This view may make relations between a female lawyer and the witness she is defending
strained or even adversarial.55
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How to Combat Difﬁcult Adversaries and Witnesses
A female litigator should keep in mind the four elements of speaker
credibility when planning her deposition strategy. In terms of
expertise, she must strive to be consistently better prepared than
her male adversary and the witness. For example, when taking
a deposition, a woman needs full command of the facts so she is
prepared to “discipline” a witness who strays from them. Having
documents ready to contradict a witness’s testimony is one example of how to maintain control. Similarly, knowing cold the rules
governing permissible objections puts her in a better position to
discourage an opponent from improper objections.56
In addition to being better prepared, a woman litigator must
convey her intelligence and knowledge to both the witness and her
male adversary. When preparing a witness, for example, she should
take every opportunity to display her knowledge of the law and to
mention her prior victories.57 During a deposition, whether taking
or defending, she should not shy from opportunities to engage her
adversary in discussions on the merits (when appropriate), thereby
communicating that she is not afraid to “take him on.”
Whenever possible, she should speak in a manner to convey “goodwill and fairness” in order to enhance her perceived credibility. As
taker, for example, she might use phrases like, “I want to make sure
that you [the witness] understand my question” or “I want to make
sure you [the witness] have a full opportunity to explain.”
Similarly, a female litigator should plan for ways to enhance
her prestige in order to gain power. For example, a more senior
woman lawyer who has a younger male lawyer as her assistant
conveys her relative prestige and power. A woman accompanied
by a deferential senior partner (preferably male) is likely to have
an easier time gaining the respect and cooperation of others in the
room. On the other hand, a male colleague who interrupts and
overrides a female colleague will undercut her authority, whether
he is her junior or her senior.
By consciously improving her presentation skills, a woman
can avoid many of the pitfalls of female speech. Afﬁrmative statements should not be posed as questions, either in wording or
inﬂection. Questions, particularly leading questions, should be
phrased afﬁrmatively. For example, “Is it correct you were driving a red car?” is more assertive than “Weren’t you driving a red
car?” (itself an improvement on “Isn’t it true that you were driving
a red car?”). Statements should be simply stated, not prefaced with
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“I think.” Furthermore, the speaker should not undercut her own
statements—“I’m not sure but . . .” or “This may not be right but. . . .”
She should speak clearly, audibly, and authoritatively. And she
should try to modulate her voice so that it is not high-pitched or
breathy. If needed and available, professional help from a voice
coach can be a worthwhile investment.
When taking a deposition, a female litigator has several options
for combating intimidating or inappropriate behavior by a male
adversary. One is the following two-step approach: First, she
should interpret the behavior as an assertion of authority and dominance and not as a personal attack (even though it may be one).
Second, she should reciprocate with an equal or greater assertion
of authority and dominance, but not necessarily in the same style
or manner as the original attack.
Some women, instead of reciprocating by asserting their own
authority, prefer to ignore the adversary and be calm, persistent,
and respectful with the witness. This technique can be effective.
For example, suppose an adversary engages in sexual trial tactics
in the hopes of distracting a female litigator by making her angry.
If the woman resists and is calm yet persistent, the adversary may
give up his bullying.
But ignoring disruptive behavior may be interpreted as tacit
acceptance arising from an unwillingness or inability to challenge
the adversary, thereby inviting continued or escalating abuse. There
is a ﬁne line between being submissive and quietly effective. An
effective response to an adversary’s aggression must communicate
that the woman will not accept inappropriate behavior. That does
not always mean confrontation, but it does mean responding in
some way. For example, if an adversary instructs the witness not to
answer, the female litigator can calmly and respectively challenge
the adversary’s power by pointing to the Federal Rule of Civil Procedure that limits the grounds for instructions not to answer.58 Such
a response reinforces her expertise and, hence, her credibility.
Although passive female behavior can be dangerous, situations
may arise in which the witness will cooperate with a beleaguered
woman lawyer. A male witness may see the woman lawyer as a
victim who needs to be rescued. A female witness may see her as a
sympathetic ally. However, relying on this approach is highly problematic because it undermines a woman’s images of strength and
control. And, once lost, these images may be impossible to regain.
Moreover, an image of weakness fostered by ignoring aggressive
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behavior may have consequences beyond the instant deposition.
Clients may seek a different lawyer—one who is a stronger advocate (and probably male). In addition, seeing the effectiveness of
such abusive behavior, adversaries are likely to continue to use it.
As a general rule, inappropriate behavior should not be ignored;
instead, it should be challenged as soon as it occurs. The most
direct challenge is to insist that the adversary stop the inappropriate behavior. A command to stop the behavior is likely to be more
effective than a mere request.
As an alternative, a female taker might adopt a low-key but afﬁrmative approach. She might, for example, look bored and avoid
eye contact, shufﬂe documents, or stand up and walk around the
room. She could inquire whether the reporter has recorded every
word and then ask the adversary if he has ﬁnished. Or she could
ask the defender whether he has instructed his witness not to
answer. If the answer is “no,” she could ask the witness to answer.
In addition to challenging the obstructive behavior directly, this
approach might motivate the witness to cooperate, notwithstanding his lawyer’s behavior.
Inappropriate gestures by an adversary should be described
for the record, and profane or otherwise inappropriate language
highlighted on the record by asking the adversary to repeat his
comments. The female lawyer might insist that all future deposition sessions with an adversary be video recorded. In general, the
more outrageous the behavior, the greater the need for an afﬁrmative response in order to maintain control. Indeed, the appearance of authority is the ﬁrst step toward gaining and maintaining
actual power.
Ideally, a woman lawyer should be versatile, with a number of
styles and responses on which to draw. The strategic issue then
becomes determining which response is appropriate in a particular situation. Obviously, many factors inﬂuence the decision,
such as the gender and style of the defender and of others in the
room, including the witness, other lawyers, any clients, and colleagues. Also relevant is the degree of inappropriateness of the
behavior as well as the available responses. Finally, the impact of
the behavior on the testimony and the client interests at stake must
be considered.
Despite the tactical need to reassert authority in the face of a
difﬁcult adversary, a woman lawyer faces a double bind. To assert
her authority, she must speak in a style our society associates with
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men.59 Yet studies indicate that individuals who act contrary to
cultural and societal expectations are often viewed negatively.60
To further complicate the situation, women who have internalized
these expectations may not want to act in the “male” manner.
Adding to the dilemma, if a woman speaks with certainty, makes
bold statements of fact, interrupts others, and generally talks in an
aggressive manner, she may be disliked by the witness.61 In protesting any but the nastiest remarks, she may be viewed as humorless and oversensitive.62 A woman who wants to be perceived as
both powerful and likeable walks a particularly ﬁne line. Hillary
Rodham Clinton, for example, speaks from a position of power,
but in media interviews she retains many markers of less powerful
female communication—whether inadvertently or by design.63
In a deposition, unlike a jury trial (or a political campaign),
maintaining control is more important than being popular. But
a woman should not be quick to surrender the presumption of
goodwill and fairness—the one dimension of speaker credibility
in which she has an advantage over her male adversaries.64 Even
though being liked by an adversary or the witness is not the purpose of a deposition, being liked may be an effective way to gain
an advantage over the adversary. Thus, when considering whether
to object, keep silent, or retaliate against a difﬁcult adversary, a
female litigator must consider a number factors in deciding how
to respond.
Suppose a female lawyer taking a deposition realizes that a
male witness is becoming aggressive because he feels threatened
by her authority. This perceived threat may arise either from her
role as questioner and his as witness or from the woman’s personal
style. In either case, she may decide to cede some of the authority that naturally ﬂows from her position as a taker. For instance,
she might display a friendly demeanor or ask questions about a
subject that is not threatening to the witness. To extract helpful
testimony from a difﬁcult witness, she may even resort to charm,
thereby complying with societal expectations about how women
should act. But, as already noted, it may be difﬁcult to transform a
“soft” demeanor into something more authoritarian.
Whether taking or defending a deposition, if a female lawyer
encounters behavior egregious enough to warrant making a motion
in response to her adversary’s behavior, she should avoid saying
anything on the record that would undermine her own credibility
or integrity, either with the participants at the deposition or later
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when the record is presented to the judge. Any desire to express
uncensored rage at her adversary usually should be suppressed.

Seeking Judicial and Other Intervention
Occasionally, nothing short of judicial intervention will rectify a
situation with an abusive witness or adversary. When deciding
whether to seek judicial intervention, a female lawyer must evaluate the behavior to determine how egregious it is. The watchword
here is “caution”: Judges generally do not favor discovery disputes,
particularly motions for sanctions.65 A female lawyer must also
consider whether the judge is even likely to recognize gender
discrimination.66
Judicial intervention for abusive deposition practices is authorized by statute, by rules of civil procedure, and by the court’s
inherent power. The methods by which a party may seek judicial
intervention is thoroughly explored in Chapters 11, 14, and 16.
Few published opinions, state or federal, deal exclusively with
the imposition of sanctions for abusive deposition behavior consisting solely of gender discrimination. Several cases, however,
address the imposition of sanctions for such behavior. These cases
provide persuasive precedent for a female lawyer seeking judicial
intervention.67
In a New York appellate decision, Principe v. Assay Partners, for
example, the offending behavior surfaced during the deposition of
a fourth-party defendant represented by a female lawyer.68 Quoting from the deposition transcript, the court cited the numerous
comments made by plaintiff’s counsel, including the comments
quoted at the outset of this chapter.69 In addition to verbal comments, the woman lawyer testiﬁed that these comments “were
accompanied by disparaging gestures . . . dismissively ﬂicking his
ﬁngers and waving a back hand at me.”70 In ﬁnding this behavior
sanctionable, the court commented that “the words used here are
a paradigm of rudeness, and condescend, disparage, and degrade
a colleague on the basis that she is female.”71 The court noted
that “the condemnation of such improper remarks springs from
a growing recognition of the seriousness of gender bias and that
bias of any kind cannot be permitted to ﬁnd a safe haven in the
practice of law.”72
In another New York appellate decision, In re Jordan Schiff, the
court sanctioned a lawyer representing the plaintiff at a deposition
for his misbehavior toward a female defense lawyer. The court
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stated that the male lawyer “was unduly intimidating and abusive toward the defendant’s counsel, and [that] he directed vulgar,
obscene and sexist epithets toward her anatomy and gender.”73
In considering the recommendation of the Hearing Panel of the
Departmental Disciplinary Committee, the court held that public
censure was appropriate discipline for the lawyer’s conduct, which
was “inexcusable” and “intolerable,” and that the conduct also violated New York’s DR 1-102 of the Code of Professional Responsibility.74 Unfortunately, the remedy of public censure did not help the
female lawyer’s client.
Since Principe, other courts have also issued sanctions based on
displays of gender bias. In Harthman v. Texaco, an attorney who
made a lewd gesture directed at a female adversary was held in
contempt by the U.S. District Court for the Virgin Islands and suspended for a month. Although the judge observed that the attorney’s obscene gesture “raise[d] the specter of animus,”75 he found
that the gesture constituted such a clear breach of “a lawyer’s duty
to treat with consideration all persons involved in the legal process” that sanctions would be imposed regardless of a ﬁnding of
discrimination. One Maryland appellate court upheld the grant
of attorney’s fees and instituted a protective order against a male
attorney who, in the course of defending a deposition in his client’s
tort claim, referred to the female opposing counsel as a “babe”
and a “bimbo.”76
In 2001, the Florida Supreme Court upheld a sanction of two
years’ probation against an attorney for unprofessional conduct
designed to disparage a female opposing counsel and her client
through sexist and racist comments. According to the court, the
male attorney called female counsel a “bush leaguer,” told her that
“depositions are not conducted under ‘girl’s rules,’” and continually
demeaned female counsel’s legal knowledge and capabilities.77
In addition to seeking sanctions, female lawyers who encounter discriminatory behavior during litigation may take their complaints to their local boards of bar grievances or local bar associations. Indeed, a woman might ﬁnd that a male adversary reprimanded by a body of his peers is more likely to behave himself in
the future.
An increasing number of state bar associations and state and
federal courts have stated that inappropriate and discourteous
conduct will not be tolerated among members of the bar. Both state
and federal courts, as well as bar associations, have promulgated
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rules aimed at ending abusive and outrageous conduct during
litigation.78
But until civility in litigation becomes pervasive, women lawyers will continue to face special challenges at depositions. As an
added problem, sex discrimination remains, in certain respects,
the last publicly acceptable form of discrimination in our society.79
Moreover, things said and done during litigation that are discriminatory may not be perceived as such by those involved and therefore may go uncorrected.80

Conclusion
As the ﬁrst step in dealing with discrimination, lawyers—female
and male alike—must be aware of its existence. Only then can the
remedies suggested in this chapter be applied.

Notes
*In the ﬁrst edition of this book, this chapter was co-authored by
Lorna G. Schoﬁeld and Giuliana H. Dunham. Many thanks to Sarah Burg
for her research assistance on this chapter for the second edition. Parts
of this chapter are adapted from Depositions and the Gorilla Adversary,
coauthored by Lorna G. Schoﬁeld & Jill A. Lesser, in The Woman Advocate (Am. Bar Ass’n, 1996).
1. Principe v. Assay Partners, 586 N.Y.S.2d 182, 184 (N.Y. Sup. Ct.
1992) (quoting deposition transcript in opinion in which court sanctioned
male lawyer for misconduct); see also infra notes 45–48, 75–78, and accompanying text.
2. Principe, 586 N.Y.S.2d at 184.
3. Lilia M. Cortina et al., What’s Gender Got to Do With It? Incivility in
the Federal Courts, 27 Law & Soc. Inquiry 235, 236 (2002). See, e.g., Eighth
Circuit Gender Fairness Task Force, Final Recommendations of the Eighth Circuit Gender Fairness Task Force, 31 Creighton L. Rev. 1 (1997); Report of the
New York Task Force of Women in the Courts, reprinted in 15 Fordham Urb.
L.J. 3 (1986–87); Massachusetts Gender Bias Study, Gender Bias in Courthouse Interactions, 74 Mass. L. Rev. 50 (1989); Kathleen L. Soll, Gender Bias
Task Forces: How They Have Fulﬁlled Their Mandate and Recommendations
for Change, 2 Rev. L. & Women’s Stud. 633, 634, 638 (1993); Deborah L.
Rhode, Gender and Professional Roles, 63 Fordham L. Rev. 39, 57–58 (1994)
(ﬁnding that as result of these studies, gender bias has become more difﬁcult to deny or dismiss).
4. Cortina et al., supra note 3, at 244.
5. Marilyn Price et al., Gender Differences in the Practice Patterns of
Forensic Psychiatry Experts, 32 J. Am. Acad. Psychiatry & Law 250, 250
(2004).
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6. Lynn Hecht Schafran, The Obligation to Intervene: New Direction
from the American Bar Association Code of Judicial Conduct, 4 Geo. J. Legal
Ethics 53, 63 (1990) (quoting respondent to Minnesota task force’s lawyers’ survey, who wrote, “I have personally on several occasions had
opposing male counsel direct demeaning comments to me that appeared
gender-based. This primarily occurs in depositions, negotiations, and
settings outside the courtroom. The purpose usually seems to be to try to
gain a tactical advantage by ﬂustering an opposing woman attorney.”).
7. ABA Comm’n on Women in the Profession, A Current
Glance at Women in the Law 2006, at 4 (2006), http://www.abanet
.org/women/CurrentGlanceStatistics2006.pdf.
8. Id. at 2.
9. Id. at 4.
10. See generally Linda C. Morrison, The National Association of Women
Judges: Agents of Change, 17 Wis. Women’s L.J. 291 (2002).
11. Rhode, supra note 3, at 57–60. Cf. Marjorie Harness Goodwin,
Exclusion in Girls’ Peer Groups: Ethnographic Analysis of Language Practices
on the Playground, 45 Hum. Dev. 392, 392 (2002) (“Forms of social exclusion in girls’ groups call into question the notion that girls are fundamentally interested in cooperative interaction and a morality based on
principles of relatedness, care, and equity.”).
12. In addition to experiencing more gender bias, women are more
likely to observe it. See, e.g., Rhode, supra note 3, at 64 (ﬁnding that “virtually every bar commission and serious scholar in the ﬁeld has documented persistent forms of discrimination, as well as substantial disparities in men’s and women’s perceptions of such behavior. In nearly all
studies, between two-thirds and three-fourths of the women surveyed
indicate that they have experienced some form of discrimination or bias,
while only one-fourth to one-third of the men report observing such
conduct.”).
13. Deborah Tannen, Talking from 9 to 5: How Women’s and
Men’s Conversational Styles Affect Who Gets Heard, Who Gets
Credit, and What Gets Done at Work 167 (1994); Rhode, supra note 3,
at 65 & n.107 (ﬁnding that “[f]emale lawyers, particularly racial and ethnic minorities, frequently report that they lack the same presumption of
competence that their white male colleagues enjoy”) (citing Lynn Hecht
Schafran, Eve, Mary, Superwoman: How Stereotypes About Women Inﬂuence
Judges, 24 Judges J. 12, 15 (1985)); Special Comm. on Gender, D.C. Ct.
App., Preliminary Report to the Task Force of the District of Columbia
Circuit on Gender, Race and Ethnic Bias (May 1994); ABA Multicultural Women Attorneys Network, the Burdens of Both, the Privileges of Neither (1994); Deborah Ruble Round, Note, Gender Bias in the
Judicial System, 61 S. Cal. L. Rev. 2193, 2201 (1988); Edward A. Adams,
ABA Finds Minority Women in Law Face Twice the Hurdles, N.Y.L.J., Aug. 8,
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1994, at 1; Katrina M. Dewey, A New Reality Sets In, Cal. L. Bus., May 16,
1994, at 2024.
14. Tannen, supra note 13, at 167.
15. See Minoru Hirano, Kiminori Sato & Keiichiro Yukizane, MaleFemale Difference in Anterior Commisure Angle, in Speech Production
and Language 11 (Shigeru Kiritani et al. eds. 1997).
16. See Christine Ericsdotter & Anna M. Ericsson, Gender Differences
in Vowel Duration in Read Swedish: Preliminary Results 34–37 (Lund Univ.,
Dep’t of Linguistics Working Papers No. 49, 2001).
17. See generally Don Kulick & Deborah Cameron, Language and
Sexuality (2003). See also Anna Livia & Kira Hall, Queerly Phrased:
Language, Gender, and Sexuality (1997).
18. See, e.g., Janet P. Humbert et al., The Inﬂuence of Sexual Orientation
on Vowel Production, 116 Acoustical Soc’y Am. J. 1905 (2004) (reporting ﬁndings consistent with the idea that innate biological factors inﬂuence lesbian, gay, bisexual, and transgender speech patterns indirectly
by causing selective adoption of certain speech patterns characteristic of
the opposite sex); Rudolf P. Gaudio, Sounding Gay: Pitch Properties in the
Speech of Gay and Straight Men, 69 Am. Speech 30 (1994).
19. See, e.g., Language, Gender and Society (Barrie Thorne et. al.
eds., 1983). But see Bartley Christopher Frueh, Gender Differences in Language Use: Implications for Impression Formation (1990) (unpublished M.
Psy. dissertation, Univ. of South Fla.) (ﬁnding that, despite growing body
of evidence that signiﬁcant gender differences in language usage exist,
smaller body of research refutes these differences).
20. See, e.g., Nancy M. Henley, Body Politics: Power, Sex, and
Nonverbal Communication 73–75 (1977) (citing several studies). But
see Matthias R. Mehl et al., Are Women Really More Talkative Than
Men?, 317 Science 82 (2007) (ﬁnding in a study that college-age women
emit 16,125 words per day, while college-age men emit 15,669).
21. Candace West & Don H. Zimmerman, Small Insults: A Study of
Interruptions in Cross-Sex Conversations Between Unacquainted Persons, in
Language, Gender and Society, supra note 19, at 102.
22. Robin T. Lakoff, Talking Power: The Politics of Language in
Our Lives 205 (1990).
23. Carmelia Suleiman & Daniel O’Connell, Gender Differences in
the Media Interviews of Bill and Hillary Clinton, J. Psycholinguistic Res.
(2007). The researchers observed that some of the gender differences
were attributable to the gender of the interviewer. For example, male
interviewers generally addressed Hillary Clinton by her ﬁrst name,
while female interviewers did not do so.
24. See generally Md. Special Joint Comm., Gender Bias in Ct., Report
of the Maryland Special Joint Committee on Gender Bias in the Courts, 260
(1989); Ann J. Gellis, Great Expectations: Women in the Legal Profession, A
Commentary on State Studies, 66 Ind. L.J. 941 (1991); Kathleen Reardon,
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The Memo Every Woman Keeps in Her Desk, in Reach for the Top 75,
76–77 (Nancy A. Nichols ed., 1994).
25. Tannen, supra note 13, at 277–79; Lakoff, supra note 22, at 199.
26. Sherron B. Kenton, Speaker Credibility in Persuasive Business Communication: A Model Which Explains Gender Differences, 26 J. Bus. Comm.
143 (1989). For further discussion of how women are culturally primed to
speak after men allocate so-called “speaking rights,” see Penelope Eckert
& Sally MacConnell-Ginet, Organizing Speech, in Language and Gender
91 (2003).
27. Kenton, id. at 148.
28. Id. at 150. Kenton does not indicate whether men and women
judge women the same way.
29. Id. at 150–52.
30. Tannen, supra note 13, at 169–202.
31. Id. at 145–52.
32. Id. at 150.
33. The problem is intensiﬁed for women of color. A black woman
partner at a major Chicago law ﬁrm reports that she has been mistaken
for the court reporter at every deposition she has attended. ABA MultiCultural Women Attorneys Network, supra note 13, at 26.
34. West & Zimmerman, supra note 21. See also Chapter 15.
35. Kandis Koustenis, Note, Sexual Trial Tactics: The Ability of the
Model Code and Model Rules to Discipline Discriminatory Conﬂicts between
Adversaries, 4 Geo. J. Legal Ethics 153, 153–56 (1990).
36. Id.; Lynn Hecht Schafran, Abilities vs. Assumptions: Women as Litigators, 19 Trial 37, 38 (1983).
37. Koustenis, supra note 35, at 156.
38. Id.
39. Henley, supra note 20, at 67–68 (ﬁnding that how people
address one another can serve as status markers, while nonreciprocal
usage of the status marker often indicates a status difference between
the parties).
40. See Linda Babcock, Women Don’t Ask: Negotiation and the
Gender Divide 157–59 (2003).
41. Schafran, supra note 6, at 71–72 (recalling 1985 Florida State Bar
Association annual meeting at which a male lawyer on panel told of a
case in which he deliberately made a sexist remark to a female prosecutor to throw her off on cross-examination; the same lawyer stated it
would never have occurred to him to make a racist remark to distract a
minority adversary).
42. See Koustenis, supra note 35, at 156. See also infra note 79 and
accompanying text (discussing promulgation of standards to regulate
professional conduct between lawyers).
43. Tannen, supra note 13, at 178.
44. See, e.g., Koustenis, supra note 35, at 156–57.
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45. West & Zimmerman, supra note 21. The bases for a proper instruction not to answer are limited. Federal Rule of Civil Procedure (FRCP)
30(c)(2) permits lawyers at depositions to instruct a witness not to answer
only when claiming privilege as the basis of the objection, when seeking to
enforce a limitation on evidence as directed by the court, or when seeking a
protective order. See “Instructing a Witness Not to Answer” in Chapter 14.
46. Jean M. Cary, Rambo Depositions: Controlling an Ethical Cancer in
Civil Litigation, 25 Hofstra L. Rev. 561, 574 (1996).
47. Sherrill Kushner & Valerie Lezin, Bias in the Courtroom, 14 Barrister 9, 11 (1987).
48. See Fed. R. Civ. P. 30(b)(3)(A); see also Chapter 17.
49. Tannen, supra note 13, at 287.
50. Id.
51. ABA Multicultural Women Attorneys Network, supra note
13, at 18.
52. See Chapter 14.
53. See, e.g., Henley, supra note 20; West & Zimmerman, supra note
21; Lakoff, supra note 22.
54. See, e.g., Kenton, supra note 26.
55. See “Explaining the Deposition Process” in Chapter 7, discussing the importance of gaining the witness’s conﬁdence during witness
preparation and “When Can You Instruct” in Chapter 14, discussing the
importance of keeping the witness’s conﬁdence while defending.
56. See also Chapter 14 and Chapter 15.
57. The word “mention” is used as a value-neutral word. Women
are taught not to boast; indeed “boasting” is viewed as negative behavior. “Strut,” “swagger,” and “swell,” however, are male words that convey a distinctly different, if not entirely positive, meaning.
58. See supra note 45.
59. Frueh, supra note 19, at 9–10; Tannen, supra note 13, at 170 (concluding that women are expected to hedge their beliefs as opinions, to
seek opinions from others, and to be “polite” in their requests).
60. Frueh, supra note 19, at 9–10 (citing research); see also Tannen,
supra note 13, at 170, 193.
61. Tannen, supra note 13, at 170.
62. ABA Comm. on Women in the Profession, Report to the House of
Delegates, at 10 (1988).
63. Suleiman & O’Connell, supra note 23, studied review markers
such as the number of syllables spoken (that is, the quantum of speech),
use of the word “so” for emphasis, use of the hedge phrase “you know,”
and interruptions versus taking turns in interviews.
64. ABA Comm. on Women in the Profession, Report to the House of
Delegates, supra note 62, at 6–8.
65. See, e.g., Janet S. Kole, When Bad Depositions Happen to Good Lawyers, in The Woman Advocate 9 (1994); Sharon E. Grubin, Calling the
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Judge for a Ruling during a Deposition or a View from the Other End of the
Line: The Ten Commandments, in The Woman Advocate 16 (1994).
66. The judge who co-chaired the California Gender Bias Task Force
wryly commented, “Until I was on this . . . Task Force, there never was
any gender bias in my court.” The Final Report of the Ninth Circuit Gender
Bias Task Force, 67 S. Cal. L. Rev. 727, 949 (May 1994).
67. Principe v. Assay Partners, 586 N.Y.S.2d 182 (N.Y. Sup. Ct. 1992);
In re Jordan Schiff, 599 N.Y.S.2d 242 (N.Y. App. Div. 1993). For a general
discussion of recent judicial attitudes regarding inappropriate and abusive
conduct, see Final Report of the Committee in Civility of the Seventh Federal
Judicial Circuit, 143 F.R.D. 441 (June 1992); Bar Committee Begins Grappling
with Lawyer Civility, in Bar Rep., D.C. Bar, Oct./Nov. 1993, at 4.
68. Principe, 586 N.Y.S.2d at 182, 187. The imposition of sanctions
was based upon the violation of Rule 130 of the New York Rules of Court.
Rule 130 permits sanctions to be imposed for behavior “undertaken primarily . . . to harass or maliciously injure another.” Although a subjective standard is often used to review conduct under this rule, the judge
in Principe analogized the language of Rule 130 to the federal rule (then
FRCP 11; now FRCP 26(g)(1)(B)) and applied an objective standard for
the imposition of sanctions. The court found that “the conduct at issue
was not the conduct of a ‘reasonable attorney.’”
69. Principe, 586 N.Y.S.2d at 184; see also supra text accompanying
note 1 (for cited comments).
70. Id. at 184.
71. Id.
72. Id. at 185 (in ﬁnding behavior in this case inappropriate, court
relied on several cases in which judges had been publicly disciplined
and sometimes removed from the bench for sexually discriminatory conduct). See, e.g., Ky. Bar Ass’n v. Hardesty, 775 S.W.2d 87 (Ky. 1989); In re
Kivett, 309 S.E.2d 442 (N.C. 1983); In re Gelfand, 512 N.E.2d 533 (N.Y.),
cert. denied, 484 U.S. 977 (1987).
Although this chapter does not cover gender bias in the courts,
the fact that many judges have faced severe sanctions based on sexual
harassment indicates a recognition of the seriousness of the problem of
gender bias in the law. See Report of the New York Task Force of Women in
the Courts, reprinted in 15 Fordham Urb. L.J. 3 (1986–87); Final Report of
the Massachusetts Gender Bias Study: Gender Bias in Courthouse Interactions,
74 Mass. L. Rev. 50 (1989).
73. Schiff, 599 N.Y.S.2d at 242.
74. Id. (citing Model Code of Prof’l Responsibility DR 1-102(A)(6)
(1980)(a “lawyer shall not . . . engage in any . . . conduct that adversely
reﬂects on his ﬁtness to practice law”). Although the ABA Model Rules of
Professional Conduct, which is adopted in 47 state jurisdictions, have no
parallel provision, individual states have incorporated a standard similar
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to that in the Model Code. See, e.g., Ala. Rules of Prof’l Conduct 8.4(g),
Mass. Rules of Prof’l Conduct 8.4(h). See also N.J. Rules of Prof’l
Conduct 8.4(h) (“It is professional misconduct for a lawyer to: . . . engage,
in a professional capacity, in conduct involving discrimination (except
employment discrimination unless resulting in a ﬁnal agency or judicial
determination) because of race, color, religion, age, sex, sexual orientation,
national origin, language, marital status, socioeconomic status, or handicap where the conduct is intended or likely to cause harm.”)
75. Harthman v. Texaco, 31 V.I. 175, 179–80 (D.V.I. 1994).
76. Mullaney v. Aude, 730 A.2d 759, 762 (Md. Ct. Spec. App. 1999).
77. Fla. Bar v. Martocci, 791 So. 2d 1074, 1075–76 (Fla. 2001).
78. See, e.g., Final Report of the Committee on Civility of the
Seventh Federal Judicial Circuit (June 1992) (instituting standards
of conduct addressed speciﬁcally to conduct at depositions); Model
Code of Prof’l Responsibility EC 7-10, EC 7-36, EC 7-37, EC 7-38, EC
7-39 (1989) (setting forth standards of conduct to which litigation counsel should adhere); Commercial and Fed. Litig. Section, N.Y. State Bar
Ass’n, A Proposal for Guidelines on Civility in Litigation (June 1994) (recommending dissemination of guidelines speciﬁcally addressing standards
of conduct at depositions); Colo. Local R. 30.1C (imposing sanctions for
abusive deposition conduct); Ky. Local R. (3)(b)(2)(E) (imposing sanctions for conduct unbecoming of ofﬁcer of court); Mo. Sup. Ct. R. 61.01
(similar in form and content to FRCP 37); Tex. R. Civ. P. 186–215. For
commentary on the Texas rule changes, see Alyson Nelson, Comments,
Deposition Conduct: Texas’s New Discovery Rules End Up Taking Another Jab
at the Rambos of Litigation, 30 Tex. Tech L. Rev. 1471, 1473 (1999) (arguing
that although the Texas rules were not created solely to curtail uncivil
behavior, their promulgation will actually meet that goal along with its
other intentions).
Despite the Seventh Circuit’s civility code, civility codes have not
become widely implemented. For a discussion of the barriers to the
implementation of civility codes and the failure of the legal profession to
self-regulate, see Jonathan Macey, Lawyers, Self Regulation, and the Idea of
a Profession, 74 Fordham L. Rev. 1079 (2004).
79. Schafran, supra note 6, at 54–56 & n.6.
80. See, e.g., id. at 55.
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An Initiative of the Center for WorkLife
Law at UC Hastings College the Law

Bias Interrupters Worksheet
Prove-It-Again! (PIA)
Pattern
 Women, people of color, individuals with
disabilities (“PIA Groups”) often need to provide
more evidence of competence than others to be
judged equally competent
PIA groups’ mistakes noticed more, remembered
longer
PIA groups’ successes attributed to luck or
circumstance, men’s to skill
Objective requirements applied rigorously to PIA
groups, leniently to others
PIA groups judged on their performance, others
on their potential
 Stolen idea: a woman makes a suggestion in a
meeting that a man gets credit for.

Bias Interrupters
If you are in the meeting, say “I think we have
now realized what we are looking for: someone
with A, B, and C. Let’s go back to the top of the pile
and make sure we’ve picked up everyone who has
those qualifications.”
 If you are running the meeting:
-pre-commit to a specific set of criteria
-require people to explain why if they
diverge from those criteria

 “I’ve been pondering that ever since Pam first
said it.”

Tightrope
Pattern

Bias Interrupters

 “He’s assertive, she’s aggressive” (or a prima
donna, outspoken, a b*tch, has sharp elbows, etc.)

 “Would we be saying the same thing about a
man?”
 Developmental feedback for men tends to focus
on skill sets; for women, on personality traits

 Anger: Understandable from men, unacceptable
from women

 Put appropriate limits on public displays of anger
in the office: don’t tolerate “screamers”.

 Self-promotion: Are women expected to be the
selfless “team players”?

 Limit self-promotion to formal contexts
Provide alternatives for self-promotion, such as a
company email once a month sharing everyone’s
accomplishments.

Office Housework:
Literal housework (planning parties)

Assign an admin to do it, or establish a rotation

Notetaking/Billing

 Everyone do their own, or establish a rotation

Emotion Work (“She’s so upset; can you help?”)

 Handling difficult conversations is part of good
citizenship

womensleadershipedge.org

Undervalued work: diversity/women’s initiatives

 Don’t assign only people of color and/or women
to these initiatives: if an organization lacks
diversity, it’s an organizational problem (not a
woman’s problem)

Undervalued work vs. career-enhancing work
(Managing the paralegals vs. arguing motions;
doing the document list vs. running the closing)

 Figure out who is doing the undervalued work
and who gets the glamour assignments, adjust if
this division aligns with gender, race, etc..

Maternal Wall
Pattern

Bias Interrupters

 “She’s only part time”
 “She’s a mother” (on a performance evaluation);
“She has other priorities.”

 “Yes, but for matters she is in charge of she takes
full responsibility.”
 “What’s relevant is her performance, not her
parental status.”

 “I didn’t consider you for that assignment
because I know it’s not a good time for you, with
the two young kids.”

 “I have a stretch assignment that you would be
perfect for. If this is not a good time, don’t hesitate
to say so. These things come around from time to
time.”

 “I worry about her kids”

 “Based on the care and attention she gives her
work, I think her kids are just fine.”

Tug of War
Pattern
 Tokenism
 Prove-It-Again! Pass-through (“I don’t want to
work with women, they give me a much harder
time than the men.”)

 Tightrope bias pass-through
She’s too feminine (e.g. “With that little girl voice,
no wonder she doesn’t get ahead”)
She’s too masculine (e.g. “I wouldn’t want to make
partner here. The partners just turned into men.”)
 Maternal wall pass-through
She’s too focused on family (“I worked full time my
whole career and my kids are fine.”)
She’s too focused on work (“I want to raise my
own kids—unlike you.”)

Bias Interrupters
 Make sure there is not a culture of “only one
woman” per plum committee/team etc.
 Find out if there is a problem with female
admins and their female bosses, if there is it may
be time to meet with support staff to figure out a
solution.
 “There are lots of different ways to be a man and
to be a woman. Everyone has their own way.”

“Younger women have different expectations of
balancing work and family. We need to keep up.”
”There’s no one ‘right’ way to balance work and
family. Happy families are not all alike.”

Additional resources:
Joan C. Williams & Rachel Dempsey, What Works for Women at Work (2014)
Women’s Leadership Edge, Webinar on Bias Interrupters for Male Allies.
Contact dolkasj@uchastings.edu for information.
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Implicit Bias Training
Professor Sarah E. Redfield, University of New Hampshire
The Honorable Bernice Donald, U.S. Sixth Circuit Court of Appeals
Professor Jason P. Nance, University of Florida Levin College of Law
Professor Redfield and her colleagues recommend a three part training as
specified here but work with each constituency to design a program that suits
their specific needs.
Recommended Training Schedule
Part I
Part I introduces the concept and science of implicit associations/biases and
the related social and communication concepts of implicit group dynamics and
unintended micromessaging.
Consideration is given to how implicit biases may manifest themselves in
unintended behavior and in decision-making that can produce different
treatment, disproportionalities, and related inequities, small and large. These
are differences that are manifested throughout our legal and education systems
and in society as a whole.
Recognition of the significance of implicit biases offers opportunity for debiasing critical decisions and achieving change in seemingly-intransigent areas
of social concern.
The training starts from a perspective of no blame. Emerging social and
neuroscience research demonstrates that implicit biases are, simply put, part
of being human. This Part provides non-confrontational opportunities for
participants to develop awareness of implicit biases and responses, and
includes a focus on the difference between our explicitly held and stated beliefs
and our quick unconscious responses.
This is not the old diversity training. This is new science and a new approach.
The training is highly-interactive with ample time for discussion. The
takeaways for this session include several de-biasing strategies that can be
used by the participants.

Each of the team has offered this training individually and together. By way of
example, Professors Redfield and Nance are working with the Warren County
Department of Human Services on joint training for educators and law
enforcement; Professor Redfield and Judge Donald trained the Committee on
the Federal Judiciary; Professor Redfield has trained faculty at Williams
College, state court judges in Washington State, and federal court judges for
the United States District Court for the Eastern District of California.
(Recommended timeframe: 4-6 hours)
Part II
Part II reviews and expands on the knowledge gained in Part I on implicit bias
and de-biasing techniques. This Part focuses on manifestation and application
of these concepts in real settings tailored to fit the needs of the specific
audience. Group dynamics are a key focus as attention is given to, e.g., hiring
and promotion decisions, group/staff interaction, decision making in public
policy or legal and judicial contexts. The specific curriculum for this Part is
developed in consultation with representatives of the participant group so as to
focus on issues of relevance to the group. Like Part I, this session offers
opportunity for pertinent discussion and provides continued de-biasing
training with action takeaways for improved impartiality and effectiveness.
By way of example, training done by Professor Redfield and Judge Donald
focused on manifestation of implicit bias in hiring considerations and debiasing techniques that can be used in a judicial/attorney hiring review
process.
(Recommended timeframe: 2-4 hours)
Part III
Part III reviews the previous Parts and intervening homework and provides
opportunity to learn how an understanding of implicit bias and related
unintended communication or actions can be put to use in wider community
circles. The focus here is discussion of how further training and application
can be used in real settings, again, tailored to fit the particular audience. This
Part involves brainstorming and discussion among the group as to how prior
learning about implicit bias and internal group dynamics can extend outward.
Action checklists and other tools for further use are provided.

By way of example, training done by Professors Redfield and Nance for a
county coalition of law enforcement, educators, and social workers focused on
manifestations of the school to prison pipeline and using knowledge of debiasing and other interventions to reverse these trends.
(Recommended timeframe: 2-4 hours.)
Homework
During the training sequence, opportunities are made available for continued
exchange of observations and de-biasing interventions.
Cost estimate
This is a recommended approach that can be tailored to individual audiences
and subject-matters. Costs are determined based on the modules and timing
selected and on reasonable travel costs. Details and estimates are available on
request.
About the Trainers
A training team is put together to match the particular setting with the
strengths and experience of the trainers. Each has extensive teaching and
training experience. Full resumes are available on request.
The Honorable Bernice B. Donald
Bernice B. Donald was appointed to the United States Court of Appeals
for the Sixth Circuit in 2011. Prior to this appointment, Judge Donald
served on the U.S. District Court for the Western District of Tennessee,
Judge of the U.S. Bankruptcy Court for the Western District of
Tennessee, and Judge of the Tennessee at General Sessions Criminal
Court. She was the first African American woman to serve as a federal
bankruptcy judge and first in the history of the State of
Tennessee. Judge Donald has served as adjunct faculty at the University
of Memphis and teaches regularly at the Federal Judicial Center and the
National Judicial College. Judge Donald is the recipient of many awards
for her trailblazing work for diversity. She is currently Chair of the ABA
Criminal Justice Section and of the ABA committee authoring Enhancing
Justice by Reducing Bias: Theory and Practice.

Judge Donald is a graduate of the University of Memphis and the
University of Memphis Cecil C. Humphrey’s School of Law.
Professor Nance
Jason P. Nance is an Associate Professor of Law and the Associate
Director for Education Law and Policy at the Center on Children and
Families at University of Florida Levin College of Law. Professor Nance
teaches Education Law and focuses his research and writing on
inequalities in the public education system, school discipline, the schoolto-prison pipeline, and related school law issues. His scholarship is
widely published and recognized as authoritative. Professor Nance
currently serves as the reporter for the American Bar Association's Joint
Task Force on Reversing the School-to-Prison Pipeline, where he is
authoring a report and recommendations and proposing resolutions for
the ABA to adopt to help dismantle the school-to-prison pipeline
nationwide.
Professor Nance earned his J.D. at the University of Pennsylvania Law
School and his Ph.D. in Education Administration at Ohio State. Before
attending graduate school and law school, Professor Nance served as a
public school math teacher in a large, metropolitan school district.
Professor Redfield
Professor Redfield is a Professor of Law from the University of New
Hampshire. Her teaching and research focus on education law and
diversity. She is an experienced and respected trainer on implicit bias
and de-biasing. Over the past five+ years, she has trained significant
numbers of judges, lawyers, and educators. She developed the American
Bar Association Section of Litigation training materials on implicit bias;
and she served as the project leader for the ABA project on Achieving an
Impartial Jury. She is currently serving as the editor of the ABA’s book on
implicit bias (working title Enhancing Justice by Reducing Bias: Theory
and Practice) and as a co-chair of the ABA Reversing the School to Prison
Pipeline Task Force, a major component of which focuses on implicit bias
training. She is also a nationally-known author and presenter on
education law (including special education law), pipeline issues, and
diversity and inclusion. She is the recipient of the ABA Lifetime

Achievement Award for her work on diversity along the education
pipeline.
Professor Redfield is a graduate of Mount Holyoke College and holds a JD
from Northeastern and LLM from Harvard Law School.
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Women and minorities face unconscious bias at every rung up the workplace ladder. Few make it to
the top.
As Malcolm Gladwell notes in his book Blink, 58% of Fortune 500 CEOs are not just white and male,
but white, male, and 6’ or taller. That’s well over half the CEOs of the 500 largest companies in the
country, whereas in the country, only about 14.5% of men (less than 1/7th of all men) are that tall.
The notion that white, tall men are more capable than other people is obviously absurd. People have
unconscious preconceptions about what leaders look like, and, as a result, far more tall white men are
made CEOs than women, men of color, and shorter white men. In fact, in the United States, only
3.9% of adult men are 6′2″ or taller—less than 1 in 25. However, according to Gladwell, 30% of
Fortune 500 CEOs are—nearly 1 for every 3 such CEOs.
Click here to read a good summary of a study revealing gender bias among Yale scientists. This is a
quotation from the article:
[A] new study in Proceedings of the National Academy of Sciences offers evidence of bias among
scientists—male and female scientists alike—against female students. The study was based on
evaluations by scientists of hypothetical student applications for a lab manager position, with the
application materials identical in every way, except that half of the pool received applications with a
male name and the other half received applications with a female name. The faculty members
surveyed—127 professors in biology, chemistry or physics—were told that their analyses of the
applications would be used to help the students. And they were asked to evaluate the students’
competence and “hireability” and to consider how large a salary they would recommend and how
much mentoring they would offer the student if hired.
The scientists evaluating these applications (which were identical in every way except the gender of
the “submitter”) rated the male student more competent, more likely to be hired, deserving of a
better salary, and worth spending more time mentoring. The gaps were significant.
Female scientists were as likely as male scientists to evaluate the students this way. We unfortunately
all have some measure of unconscious bias.

In “Managing our Unconscious Biases,” Roley Davis wrote in HRmoz:
Research has now emerged from the University of Wisconsin which has shown that giving people
better cognitive strategies not only reduces unconscious bias, but that the bias levels continue to fall
after intervention.
Davis writes that we should:
1. Test our unconscious bias using an Implicit Association Test. While Davis mentions Hogrefe’s
pricey Implicitly® test, great testing is available for free at Harvard’s Project Implicit.
2. Delay making key decisions about people until we have the time to challenge them. We should
ask ourselves: is our unconscious bias playing a role in our decision making? Is the person
we’re considering truly the best fit for the job?
3. Avoid making key decisions when we’re tired, stressed, or emotionally drained. In such
moments, we are least able to check for possible unconscious bias.
4. Try justifying our decisions—to others or to ourselves in a mirror. We’re more biased when we
know our decisions probably won’t get challenged, so try challenging them.
5. Not beat ourselves up over the fact we have biases. Everyone does. Feeling guilty can make it
harder to manage these biases. Rather than feeling guilty, we should accept that we have
biases and work to minimize them; and
6. Get to know people who are different, have different backgrounds, and bring different
perspectives. They’ll enrich our lives. Plus, the more we see people as individuals, the less
likely we’ll be to view them through our biases.
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The data is in and it's unassailable: diversity and inclusion are enormously profitable.
Supposedly, the business case for diversity is weak. It’s mainly “wishful thinking.” That’s what the
Chicago-based Institute for Inclusion in the Legal Profession (IILP) concluded in its 2011 report “The
Business Case for Diversity: Reality or Wishful Thinking?” The IILP’s review of data was so
comprehensive, the study was widely accepted as definitive. There’s just one problem: the report
never actually took a direct look at whether diversity is profitable.
The IILP considered a number of factors: whether corporate law departments incentivize law firm
diversity; whether corporations disengage from law firms that fail diversity standards; whether
corporate clients ask about law firms’ performance in becoming diverse; and how many lawyers are
told they received business as a result of their firm’s diversity. These are all important issues, but they
don’t directly speak to the profitability of diversity. If you want to know whether one product is more
profitable than others, you could ask consumers whether they will buy it, but that won’t answer the
question. You could ask them whether they will stop going to stores that don’t sell it, but that won’t
answer the question, either. You need to look at customer, revenue, and profit numbers.
The same is true for the business case for diversity. The issue is whether diversity is more, less, or
equally profitable than less diverse business models. Specifically, the issue is whether it is more
profitable for law firms to have diverse leaders—people who look more like the composition of the
legal community in terms of their gender, race, religion, sexual orientation, nationality, age, disability,
and other metrics—or whether law firms with more homogeneous leaders are more profitable. You
can’t find out from asking in-house counsel whether they seek out diverse law firms. You have to look
at which companies are more profitable.
Moving Past Assumptions: Diverse Companies Outperform Their Homogeneous
Counterparts
Having Women at the Top Pays
A number of recent business studies including a 2011 research report in Catalyst, Inc. by Nancy M.
Carter and Harvey M. Wagner entitled “The Bottom Line: Corporate Performance and Women’s
Representation on Boards (2004–2008),” looked at the financial returns of companies with three or
more women on the board. The findings are astounding. Those companies outperform companies with
all-male boards by 60 percent in return on invested capital, 84 percent in return on sales, and 60
percent in return on equity. These numbers suggest that diversity and inclusion are not just profitable;
they have a synergistic impact on profits.
Compare the Fortune 500 companies with the most women on their boards with those with the least.
The companies with the most outperformed those with the least by 66 percent in return on invested
capital, 42 percent in return on sales, and 53 percent in return on equity. Firms with few to no women

at the helm should take stock of the enormous economic advantage had by their competitors with
more women in charge.
You can see it looking at Fortune 500 companies. The positive influence of female board members is
so strong that as the percentage of women board members of Fortune 100–500 companies drop, so
does the success of the companies, according to the Catalyst, Inc. report “2010 Catalyst Census:
Fortune 500 Women Executive Officers and Top Earners.” Of the most successful U.S. companies, the
top Fortune 100 companies, women represent 18 percent (nearly one in five) board members.
Catalyst found that as you move from Fortune 100 companies to their slightly less successful Fortune
200 counterparts, the number of women on the board decreases to 16.7 percent. Fortune 300
companies have slightly fewer women on the board, 14.9 percent, and so on down to Fortune 500
companies. Fewer women in leadership equates with less financial success.
This squares with what Jack Zenger and Joseph Folkman discussed in their 2012 article, “Are Women
Better Leaders than Men?” in the Harvard Business Review. Looking at a 2011 study of 7,280 leaders
in which 16 competencies that go into outstanding leadership were evaluated, Zenger and
Folkman found “at all levels, women are rated higher in fully 12 of the 16 competencies” and that “the
higher the level, the wider that gap grows.” In fact, “two of the traits where women outscored men to
the highest degree—taking initiative and driving for results—have long been thought of as particularly
male strengths. [M]en outscored women significantly on only one management competence in this
survey . . . .”
Forward-thinking companies as trailblazing as The Coca-Cola Company are paying attention. Catalyst
reports in “The Coca-Cola Company—Global Women’s Initiative: Women as the Real Drivers of the
21st Century" (2013), that Coca-Cola is engaged in enabling the economic empowerment of 5 million
women entrepreneurs across its value chain by 2020.
Racial Diversity at the Top Pays, Too
Companies with greater racial diversity at the top leave their more homogeneous counterparts in the
dust, too. According to research cited in a 2009 article, “Does Diversity Pay?: Race, Gender, and the
Business Case for Diversity” by Cedric Herring in the American Sociological Review, on average, the
most racially diverse companies bring in nearly 15 times more revenues than the least racially diverse.
In fact, Herring found that for every percentage point increase in racial or gender diversity up to that
represented in the relevant population, sales revenues increase approximately 9 and 3 percent,
respectively. Again, the figures indicate that diversity and inclusion’s impact on revenues is
synergistic.
Racial diversity, Herring found, is a better determinant of sales revenue and customer numbers than
company size, age, or number of employees at a worksite. Companies with the highest rates of racial
diversity reported having on average 35,000 customers, whereas companies with the least racial
diversity reported having only 22,700. According to Herring, companies that even only marginally
increase their racial diversity gain an average of over 400 customers.
IBM and RBC: Examples of Diversity and Growth
Diversity and inclusion represent a competitive advantage, and you can measure their financial benefits just as IBM
did. As a result of implementing a diversity task force initiative, IBM grew its female executives ranks by 370 percent,
its ethnic minority executives ranks by 233 percent, and the number of self-identified gay, lesbian, bisexual, and
transgender executives by 733 percent. As David A. Thomas wrote in “Diversity as Strategy” in the Harvard
Business Review in 2004, the result was stunning:
[T]he work of the women’s task force and other constituencies led IBM to establish its Market
Development organization, a group focused on growing the market of multicultural and women-owned
businesses in the United States. . . . In 2001, the organization's activities accounted for more
than $300 million in revenue compared with $10 million in 1998. Based on a recommendation from
the people with disabilities task force, in October 2001 IBM launched an initiative focused on making

all of its products more broadly accessible to take advantage of new legislation—an amendment to the
federal Rehabilitation Act requiring that government agencies make accessibility a criterion for
awarding federal contracts. IBM executives estimate this effort will produce more than a billion
dollars in revenue during the next five to 10 years. . . .
(Emphasis supplied.)
Workforce diversity helped IBM attract a more diverse base of customers that included women and
minority-owned businesses. As Thomas put it:
IBM’s efforts to develop the client base among women-owned businesses . . . quickly expanded to
include a focus on Asian, black, Hispanic, mature (senior citizens), and Native American markets. The
Market Development organization has grown revenue in the company's Small and Medium-Sized
Business Sales and Marketing organization from $10 million in 1998 to hundreds of millions of dollars
in 2003.”
When IBM became more diverse, its revenues skyrocketed.
RBC has likewise been focusing on creating a diverse and inclusive workforce. According to the
January 30, 2014, article “Moving Past Diversity: RBC’s Journey to Rid Its Upper Ranks of
‘Unconscious Bias’” by Dan Ovsey in the Financial Post:
Current CEO Gord Nixon—who will be retiring later this year—has made diversity of gender, culture,
age and professional experience a priority for the bank, believing it to be good for business. If RBC’s
track record is any indication, he’s right. The bank has generated $58-billion in total profit
during Mr. Nixon’s 12-year tenure and saw its share price soar 164%.
(Emphasis supplied.) RBC made diversity a company priority, and saw its share price go through the
roof.
Diversity: The Potential for Much Higher Law Firm Profits
The benefits corporate America reaps from diversity apply to law firms. Douglas E. Brayley and Eric S. Nguyen,
authors of “Good Business: A Market-Based Argument for Law Firm Diversity” in The Journal of the Legal
Profession in 2009, studied the data from the 200 highest-grossing firms (the Am Law 200). Highly diverse law firms
report, on average, much higher profits per partner and revenue per lawyer than the rest of the Am Law 200 firms.
Even controlling for hours, location, and firm size, the study’s authors found that “differences in
diversity are significantly correlated with differences in financial performance.” In fact, according to
the study, “a firm ranked in the top quarter in the diversity rankings will generate more than
$100,000 of additional profit per partner than a peer firm of the same size in the same city, with
the same hours and leverage but a diversity ranking in the bottom quarter of firms.” (Emphasis
supplied.)
The most diverse of the Am Law 200 firms could be far more diverse and inclusive than they currently
are. The $100,000 per partner additional profit differential could presumably be even greater.
Money at law firms is not equally distributed among partners. Those at the top are paid far more than
the partners below them. That means those in the highest positions of law firms, those in the best
position to change the direction of their firms, have the greatest economic incentive to embrace
diversity and inclusion. They stand to profit the most from them. To do so, they should not only recruit
diverse talent, but retain it, engage it, promote it, and invite it to the management table.
The reason diversity works is that when a company’s leadership becomes more diverse, far more
changes than the fact the people in it become a melting pot microcosm of their community. Studies
show the company performs better.
There may be a host of reasons why. Perhaps women and minorities see that they have a real
opportunity for advancement and become more motivated to not only stay in the company, but invest
themselves in its success.

Maybe when companies become more diverse, they are better able to solve problems and seize
potential opportunities. There is data suggesting so. According to Scott E. Page, author of The
Difference: How the Power of Diversity Creates Better Groups, Firms, Schools, and Societies, on
almost every measure, greater racially, ethnically, and culturally diverse workplace teams function
more effectively than more homogenous teams. In fact, Page found diverse thinkers (defined as those
with different educational backgrounds, experience levels, and/or racial, gender, and ethnic identities)
are markedly better at solving problems than teams selected for their intellectual ability. The diverse
team’s collective intelligence, he found, is generally significantly greater than a team whose individual
members are uniformly “smart.” According to Deloitte, Only Skin Deep? Re-examining the Business
Case for Diversity (Sept. 2011), the most plausible explanation for these findings is that teams with
members from diverse backgrounds, experiences, and perspectives avoid “groupthink,” whereas
nondiverse teams approach problems from the same angle.
This data suggests that diversity is not just good for profits. Diversity can enhance even nonprofit
entities because it enhances group performance. In fact, diversity enhances profits in for-profit
companies precisely because it enhances company performance.
Companies That Don’t Diversify Face Greater Exposure
Diversity not only holds great potential to increase law firm profitability; openness to candidates from diverse
backgrounds—for employment, raises, bonuses, equity, etc.—is essential to minimizing a law firm’s exposure.
In December 2012, Sanford Heisler LLP announced that it was representing Francine Griesing, founder
of Griesing Law LLC, in a discrimination suit against Greenberg Traurig LLP, where she had previously
been a partner. Sanford Heisler had previously won a massive judgment against Novartis for gender
discrimination. Ms. Griesing claimed that Greenberg Traurig officials denied her the compensation,
promotions, and support that the firm gave to less-productive partners. Sanford Heisler sought class
action certification for the 215 current and former female Greenberg Traurig partners who could join
the lawsuit.
The lawsuit followed a multi-year investigation by the Equal Employment Opportunity Commission that
concluded, according to a Sanford Heisler news release, that there is “reasonable cause to support
class-wide claims of gender discrimination in compensation” and “reasonable cause to support claims
that women are treated less favorably in the terms and conditions of their employment.” The matter
settled for an undisclosed amount in 2013.
Ms. Griesing’s lawsuit should be a wake-up call to law firms engaging in discriminatory practices. Many
law firms fall into that category. According to “A Current Glance at Women in the Law” (Feb. 2013) by
the American Bar Association Commission on Women in the Profession, one-third of lawyers are
women (33.3 percent). However, according to the National Association of Women Lawyers (NAWL®)
and The NAWL Foundation’s® “Report of the Eighth Annual NAWL National Survey on Retention and
Promotion of Women in Law Firms” (Feb. 2014), only 17 percent of equity partners are women, and
many of those equity partners are being paid between 85 and 89 percent of what their male peers
are.
In “Compensation in Law Firms: Why Women Equity Partners Are Compensated Less for the Same
Billable Hours and Business Origination as Male Equity Partners,” Harry Keshet, PhD. and Angela A.
Meyer, PhD., PE reported on the results of their groundbreaking attorney compensation study of 1,729
lawyers. They found:
[C]ompensation is gender based with male equity partners receiving more compensation than women equity
partners do. This fact is true when women and male equity partners bill the same number of
hours, generate the same levels of origination, have the same level of law firm tenure and
work in the same size of law firms.
(Emphasis supplied.) The fact that women in the profession are not being paid the same as men and
are not being equally credited for the business they generate isn't because they're not putting in as
many hours, have less business, or are more junior. Women lawyers are compensated less even when
they bill the same number of hours, have the same amount of business, and are equally tenured.

In fact, Sky Analytics’ comprehensive “White Paper / Gender Study” of $3.4 billion of legal spending
shows that the hourly billing rate for female attorneys is significantly lower than that of male attorneys
from the start of their careers, and that where male and female lawyers bill the same number of hours
to complete a task and bill the same amount of hours per day, female associates’ work is more often
discounted than male associates’ work. Not only are female attorneys underpaid, their work product is
undervalued by their firms. As a result of this discounting of their work, women lawyers have to bill
more hours to generate the same amount of revenues as male lawyers.
Minority lawyers are not being treated fairly, either. In the piece “Representation of Women Associates
Falls for Fourth Straight Year as Minority Associates Continue to Make Gains—Women and Minority
Partners Continue to Make Small Gains” (Dec. 2013), NALP reported that minorities accounted in 2013
for 7.1 percent of the partners in the nation’s major firms, whereas as of 2013, minorities made up
13.36 percent of the lawyers—nearly double the number of lawyers—at those firms.
On average, law firms are failing to promote women and minorities to partnership in representative
numbers, law firms are underpaying those that are partners relative to their white, nondiverse male
counterparts, and law firms are discounting the work of women lawyers who are just as productive as
men, causing women lawyers to have to work longer hours to generate the same revenues.
I minimize companies’ exposure to employment and general liability matters for a living. A great way
companies can lower their exposure and increase their retention of women and minority lawyers is by
implementing practices to correct these discrepancies.
RBC Chief Human Resources Officer, Zabeen Hirji, is quoted as saying in the 2014 "Moving Past
Diversity" Financial Post piece, “If you start with the belief that men and women and people from different
backgrounds have come in with the same experience, skills, education and we’ve given them the same opportunities,
they’re going to be equally qualified . . .” This thinking applies to law firms. If women and minorities come into law
firms with comparable educational backgrounds, skills, and experience—and there is no data to suggest otherwise—
and are given comparable opportunities, they are equally qualified as well. If they are not advancing at the same rate
as white, nondiverse male lawyers, and/or are being paid less, then they are not being given comparable
opportunities and/or are not being fairly and equally evaluated, promoted, and compensated.
To correct this, law firms need to put representative numbers of women and minorities on their
compensation committees and in governance and other leadership positions. If 30 percent of a firm’s
attorneys are women, 30 percent of the members of its compensation committee and other leaders
should be. Likewise, if 15 percent of a firm’s attorneys are minorities, 15 percent of its compensation
committee members and other leaders should be.
Law firms should conduct internal audits of their hiring, pay, evaluations, and promotions as part of a
comprehensive program to identify and minimize gender and minority bias. They should check how
assignments, networking opportunities, and client development resources (including in dollars) are
distributed along gender and minority lines among firm lawyers. Firms should institute flexible working
arrangements to minimize the drain of talented female and minority lawyers. If a male lawyer is given
funds for a golf outing to attract a client and a female lawyer seeks funds for a luncheon, show, wine
tasting, or other outing to attract one, she should receive equal funding.
The call for these measures must come from the top. The fact diversity drives law firm profits and
performance shows that those at the top should call for them. Increased performance will enhance a
firm's brand in the marketplace. Given the huge positive financial impact diversity and inclusion can
have, law firm partners should be required to take ownership of the impact of their actions on
diversity. They should have to pay in dollars--out of their pockets--for the women and minorities
under them who leave. Partners who better retain them should receive additional compensation. Such
measures have the added effect of showing lawyers within the firm, as well as clients, the importance
the firm places on diversity.
From corporate America to American law firms, the business case for diversity is overwhelming. Law
firms that hold women and minorities back from their full potential not only expose themselves to
liability, they prevent themselves from potentially multiplying their customer base and earning greatly
increased profits. They lose out on the synergistic financial competitive advantage that diversity and
inclusion represent.

[Note from ABA printing] Although the title and certain content within this piece has changed, it has
been reprinted substantially in its original form. The original piece, "Disregard Diversity at Your
Financial Peril: Diversity as a Competitive Financial Advantage," was published by the Minority
Corporate Counsel Association in the May/June 2013 issue of Diversity & the Bar.

This post originally appeared on Ms. JD’s blog which can be found at www.ms-jd.org. Walk a Mile in My Heels is a
feature column on Ms. JD’s blog which is generated by individual women who contribute their true stories about
occurrences in their lives. If you would like to read more, contribute your own story, or otherwise blog for Ms. JD,
please go to http://ms-jd.org/join-us/write/.

Walk a Mile in My Heels, by Anonymous Woman Attorney
By Anonymous • April 09, 2013
Today is Equal Pay Day. That is the date the salaries of women catch up with the salaries their male
counterparts earned in 2012. There is much public discussion about why it is that women do not
succeed at the same levels as men and about the dissatisfaction many young women have with their
careers. The reasons for these situations might just stem from the fundamentally different
experience that women and men have on the job. With respect to the legal profession, it is difficult
for many male attorneys to understand the work environment of most female attorneys. Imagine,
though, that the roles in most law firms were reversed.
Reverse the Roles. Picture a male attorney fresh from law school, beginning to look for his first
job. More of his law professors than not were women, but his class was about 50 / 50 men and
women. He hadn’t given much thought to gender differences in the job market, but he shines up his
shoes and heads out . . .
Interviewing. With few exceptions, the lawyers interviewing him are female, and all of the firm
names bear the names of women attorneys. Even when he is interviewed by male attorneys, they are
not partners, and the few that are partners are in lower level roles – they are not the decision makers
– the women are. The women attorneys ask how well he will be able to work with women, and
whether he will be able to overcome his ego and work cooperatively. He has a vague sense that these
types of questions are sexist. He really wants and needs a job, so he overlooks these issues. As he is
interviewing, he realizes not very many people are looking forward to working with him. Men
attorneys have a reputation for being difficult to work for. Some secretaries refuse to work for men
attorneys. They describe men attorneys as “assholes” and “tight asses.” He knows he is very pleasant
and helpful, and there is no reason anyone should think he is hard to work for, but the stereotype is
embedded. He will have to work extra hard to show he will not behave like he is expected to. He
feels like the cards are stacked against him from the very beginning.
First Job. He finally gets two job offers and he has to pick one. One firm seems to be more of a fit
for him than the other. This particular firm seems to be committed to increasing the number of men
attorneys in the firm. They advertised as an equality opportunity employer. They have had one or
two men work there before, and they offered to provide new male hires with a mentor. The other
firm seemed committed to hiring men also but during the interview, the women partners at that firm
joked about men who like to talk about sports which made him feel unwelcome. So he chooses the
first firm.
Early Years in Career. Things go well for a few years. He seems to get along with all of the
women partners. He seems to be catching on. More lawyers are hired at the firm – mostly more
women. He is still very much a minority at the firm. In fact, he is the minority everywhere. In court,
the judges are almost all women and the other lawyers are almost always all women. Other firms
seem to be made up mostly of women attorneys too.
Almost without exception the partners in other firms are also women. When he goes to seminars,
the speakers are almost always all women. In the lawyer magazines he reads, the authors of articles

are almost all women, and the photos of are almost all of women attorneys. References to male
lawyers and male judges are usually negative stories. There are even stories about proper clothing
for male attorneys . . . he’s heard awful jokes about the ties most male attorneys wear. He feels
isolated, so he joins a group of men lawyers. It is assuring to attend the group’s meetings where he
meets male judges and successful male attorneys. This is a place he can go to and feel assured that
he too can be successful one day. His firm does not see the value of his membership in the group
though, and does not support it financially.
Early Client Development. A few years pass and he is reaching a point where he needs to bring
clients to the firm. He is upset once when he realizes that some of the women attorneys hired after
him were included in a client development event and he was never even told about it. His mentor is
not really much help explaining things to him; she just says to keep working hard. Of course he
knows he is working hard, harder than the new women in fact, because he has to prove himself. He
spends a lot of mental energy trying to prove he is cooperative so he will fit in. He is also trying to
develop clients but it is difficult because all of the clients are overwhelmingly women and they seem
to want only women partners working on their matters. His male attorney friends at other firms joke
about how they need to take a grey haired woman with them to client pitch meetings because all
clients seem to want some assurances that experienced women attorneys will work on their
matters. The new client he did recruit ended up being credited to one of the women somehow.
Isolation. He seems to grow isolated in the firm. As the years go by, most of the firm’s male
lawyers leave the firm for other jobs. A few times these male lawyers leave the practice of law
completely. Usually though, they find jobs they think have more potential for advancement. He is
one of the few men attorneys to stay with the firm. He tries to mentor younger men attorneys but
they seem to instinctively know he is not a power at the firm. At lunchtime, the women attorneys all
have things to talk about that he isn’t necessarily interested in or knowledgeable about. They talk
about the male lawyers and judges who they think are “assholes”. He likes to talk about sports but
they are not into sports at all. The women like to meet at a frozen yogurt shop across the street after
work but he can’t stand frozen yogurt. Sometimes he tags along anyway, and buys a bottle of
water. The women attorneys all seem to go together for lunch, too. They never ask him to come. He
wants to be part of the group but becoming part of the group seems impossible. When he tries to
join conversations, the women attorneys seem to exchange knowing glances about what an idiot he
is, and their comments seem to mock him.
Sometimes the women partners make jokes about men. He forces himself to laugh at the jokes like
he doesn’t care, and in the beginning he didn’t care. But now, the jokes are painful. They exemplify
how different he is to them.
Gender Bias. When he goes to take depositions in other offices, it is common for women in other
offices to mistakenly believe he is a security officer. People seem to jump to conclusions that he is a
blue collar worker of some type. He often has to explain that he is actually an attorney.
Lack of Advancement. At his firm, he doesn’t seem to get assignments that will advance his
skills. He doesn’t understand why he is not chosen to work on high profile cases – the women
associates are always chosen instead. He has done some great work – he even won an arbitration
and a trial - and clearly he is a skilled and talented lawyer, but the women partners just don’t want to
give him credit. He once went to a seminar and brought his golf clubs thinking he would put
together a foursome with some of the other attorneys or firm clients who attended. All of the women
stared at him as if he were a freak. He felt so out of place.

He is evaluated every year by the women partners. It is always a very trying time. When he tries to
outline his contributions, he is told he thinks too highly of himself. When he doesn’t outline his
contributions, he is minimized. He can’t win. He feels he can never completely live up to the
expectations of the women partners. When he tries to mimic the qualities of the women associates,
he is criticized. He is not sure what he needs to do in order to be considered an equal. The partners
cut him less slack then the women attorneys. They judge him more harshly. They remember his
mistakes forever. While the women attorneys are heralded for having potential, he has trouble
getting credit for the actual revenue he brings to the firm.
Advanced Client Development. He is trying to bring in even more clients because he feels if he
can just bring in more business, then the partners will finally appreciate his worth, but getting more
clients is hard. Potential clients don’t seem to view him as someone who is knowledgeable even
though he does all of the work on cases. So he tries to do even more. He joins more groups, writes
articles, speaks at seminars, and markets intensely. This does little good. The women partners
actually tell him they would prefer it if he spent his time just working on cases. They seem to want
him to do nothing but work and to have no aspirations for more. He becomes a partner eventually
because he has a client base and a good solid book of business but he earns far less then all of the
women partners. He is not sure but suspects he makes at least 40% less than female partners with
similar contributions. Their lives are so different.
Income Differences. He makes a good living. The women partners, though drive nicer cars, have
multiple vacation homes, send their children to private school and colleges, and take vacations in
Europe. He bought a nice home a few years ago when he thought he was on his way up. He was
wrong, and he has not continued to advance even though his contributions seem to justify further
advancement. As a result, he is in poor financial shape. He doesn’t understand why . . . He might
not be able to help his kids through college, and he expects he will have to work to at least the age of
70 before he can retire.
Opting Out. After more than a decade with his firm, he realizes that quite possibly wasted his time
all these years. Maybe he should have left the firm years ago. He cannot make the women partners
see him as anything more than a worker bee. Even though they started as 50/50, now the
Commission on Men is reporting that men are only 31% of the practicing profession, and even less
are partners. He knows now why so many men give up on private practice. Maybe he should have
also. The unfairness of the situation is so depressing, so intolerable. Although he loves his job, the
jokes and criticism, and the lack of appreciation sap his strength every day. But he stays, and
continues the struggle. He does not know what else he can do.
What Would Men Do? What would men do in this situation? Working an entire career in an
environment that sends you subtle messages every day that success does not look like you, or talk
like you, or think like you would make any normal person lose their spirit entirely. Perhaps most
men would begin to opt out of practicing law. Maybe they would decide that their families were
more important than the potential of succeeding in such a biased and difficult environment. Maybe
they would decide it wasn’t worth the effort to aim high. Maybe they would share their experience
with other men and influence them to opt out of law school altogether. It would be understandable,
wouldn’t it?
Walk a Mile in My Heels. I am every woman attorney you work with or for. I am leaning in all the
way, and have been for years. I put on my heels every day and with as much boldness as I can

muster, I face a profession which, though great strides have been made, still does not view me as an
equal to my male partners. I’ve put my heels on every day for years, in the face of both outright
harassment and subtle discrimination, which has deprived me of the same opportunity my male
colleagues have enjoyed. I put on my heels every day and keep going even though I did not receive
the same mentoring my male colleagues received, and even though I seem to work twice as hard to
bring in half as much revenue for half as much compensation as my male counterparts. It is not easy
to keep putting my heels on every day and to keep striving to do more and more so that one day,
perhaps, I might be considered an equal of my male partners. It’s hard to keep putting on my heels
when I see that my mistakes are remembered longer, my accomplishments are minimized, and there
seems to be a belief that I am not serious about my career since I also have a family. When I’ve asked
for fair compensation, I’ve been reminded how grateful I should be that I’ve been able to have a
family and a career – as if that somehow renders me less entitled to fair compensation. When I think
I have struggles, though, I remember my sister lawyers who are also women of color. My isolation
and my battles are nothing compared to theirs.
According to the Department of Labor, on average, women earn less than men, but this effect grows
over time for women. As men gain experience in the labor force their wage gains typically exceed
those experienced by women. Taking the wage gaps by age in 2010, if these were the gaps that all
cohorts of women faced at each age, then by age 25 a woman working full-time, full-year will have
earned $6000 less than a man working full-time full-year. By age 35, a woman who experiences the
typical gap at each age in 2010 has earned $28,000 less than a man earning median earnings at
every age. By age 65 the earnings gap has ballooned to $379,000. These facts portray better than any
woman can describe the everyday actions which build into the tremendous pay gap between men and
women, and it is these every day events that are holding women back from achieving their full
potential. It is understandable that many women make decisions to not “lean in” to the work
force. The challenges are significant, and it is hard to keep putting those heels on every day when we
know the struggle will continue, and that magical day when we are viewed as equals still seems so far
away.
How Do We Keep Putting Our Heels On? So how do we do it? For some of us, we are the main
wage earners for our families and we simply must keep going. For others, we are doggedly
determined to overcome these obstacles. For me, it is the right thing to do. “[I]n the nineteenth
century a woman was not encouraged . . . On the contrary, she was snubbed, slapped, lectured and
exhorted. Her mind must have been strained and her vitality lowered by the need of opposing this,
of disproving that. . . Among your grandmothers and great grandmothers, there were many who
wept their eyes out [because girls who tried to use their intellectual gifts were thwarted].” (From A
Room of One’s Own, Virginia Woolf, 1929.) Each generation of women has had its challenges, and
we are higher up on the ladder because we stand on the shoulders of many brave women whose
sufferings were far greater than our own. We need to stay in the game so that those who come after
us will move even further up the ladder. And we do it by joining women’s organizations for support,
mentoring other women, learning about our businesses so that there is no mystery and no magic
about what is needed to advance, by working hard and working smart, and by taking our women
friends and colleagues along with us as we advance in our careers. It is too easy to get discouraged,
and therefore it is mandatory to have friends who will serve as sounding boards and to give
inspiration. These are the ways women keep putting those heels on!
Close the Pay Gap. If we can close the pay gap, we can change the world. If a pay gap existed for
men, we would see immediate legislation and severe penalties. Walk a mile in my heels and you
should see that a pay gap in the United States of America in the year 2012 is not right. It is time for

immediate and effective change for the spouses, daughters, sisters, women friends, nieces,
granddaughters, and the little girls and teen girls in our lives. Equal Pay Day is April 9, 2013. Raise
your voice. Close the gap. And tell us what it is like to walk a mile in your heels, or your boots, tennis
shoes, sandals, or loafers. Let’s make our stories go viral! Like Anne Marie Houghtailing of the
Millionaire Girls Movement said once, “You know that small voice that tells you that you are made
for greatness and something bigger? It’s true. It doesn’t lie. Be very still, listen, and TAKE
ACTION!”

This post originally appeared on Ms. JD’s blog which can be found at www.ms-jd.org. Walk a Mile in My Heels is a
feature column on Ms. JD’s blog which is generated by individual women who contribute their true stories about
occurrences in their lives. If you would like to read more, contribute your own story, or otherwise blog for Ms. JD,
please go to http://ms-jd.org/join-us/write/.

Walk a Mile in My Heels: My Secretary Says I Stress Her Out, But
My Two Male Partners Don’t
By Anonymous • February 20, 2015

Today I am a bit heartbroken. My secretary of many years had the opportunity to switch out
attorneys when a current secretary quit, and she has indicated she would like to keep the two
male partners she has and dump me (my words). I have prayed for her family, she has prayed
for mine, we have been friends and supporters, but this move makes evident an underlying issue
she must have always had with me which I feel has some gender connotations, and which to be
honest really hurts my feelings. I am a very busy partner, and grouping three partners with one
secretary was a bad idea from the start which I voiced; and I know my male partners can be
VERY difficult to work with - yet she has indicated she would prefer to let me loose, and not
them. One of the male partners is above me in seniority, one is below.
Anyway, just sharing my feelings and wondering if other women lawyers have had similar
experiences.

This post originally appeared on Ms. JD’s blog which can be found at www.ms-jd.org. Walk a Mile in My Heels is a
feature column on Ms. JD’s blog which is generated by individual women who contribute their true stories about
occurrences in their lives. If you would like to read more, contribute your own story, or otherwise blog for Ms. JD,
please go to http://ms-jd.org/join-us/write/.

Walk a Mile in My Heels: The Guys Get Congratulated on New
Business but I Get Questioned…
By Anonymous • July 17, 2014

I have noticed a trend in my law firm. The guy partners get new business, and a name partner
emails the entire office to say congratulations. I am a female, and I don't get any kudos at all
when I open new files. In fact, recently, I got a new client from a new source, and the same
name partner said he thought maybe the client sent the case to me by mistake. BY MISTAKE!!!
How do we deal with this??

This post originally appeared on Ms. JD’s blog which can be found at www.ms-jd.org. Walk a Mile in My Heels is a
feature column on Ms. JD’s blog which is generated by individual women who contribute their true stories about
occurrences in their lives. If you would like to read more, contribute your own story, or otherwise blog for Ms. JD,
please go to http://ms-jd.org/join-us/write/.

Walk a Mile in My Heels: No, Two Court Reporters
Did Not Show Up for the Deposition!
By Anonymous • June 23, 2014

The assumptions other make about us (and vice versa) are so powerful. Just a few days ago, I
appeared for a deposition. I had flown to another city for the deposition, and like many men
attorneys (whether you have flown in or not), I was dragging a rolling briefcase. Of course I was
dressed in a suit. The receptionist was somewhat baffled when I told her I was there for the
deposition. She apologized and told me they already had a court reporter for the deposition! Of
course, I immediately advised I was counsel for one of the parties. Interesting, isn't it though,
that the receptionist was more willing to believe that two court reporters showed up for the same
deposition than that I was a lawyer!!?? I have a friend who says she purposefully prevents these
misunderstandings from happening by always introducing herself as the lawyer for whoever in
such situations. I suppose I could do that too, but it is far more interesting to see what people
assume!

This post originally appeared on Ms. JD’s blog which can be found at www.ms-jd.org. Walk a Mile in My Heels is a
feature column on Ms. JD’s blog which is generated by individual women who contribute their true stories about
occurrences in their lives. If you would like to read more, contribute your own story, or otherwise blog for Ms. JD,
please go to http://ms-jd.org/join-us/write/.

Walk a Mile in My Heels: The Joker
By Anonymous • May 20, 2014

I'm sitting in a mediation, when a male attorney across the table launches into a joke--one of
those obscenely long jokes that contains way too much backstory. The mediator and the
attorneys sit and listen, all of us waiting for the punchline.
As the joke nears the finish and as I prepare to laugh (or fake-laugh while wishing I could roll
my eyes, anyway), it starts to become very clear that the punchline is going to be completely
sexist. And, sure enough, there it is--an offensive and inappropriate sexist joke finale.
What I did was: I didn't laugh.
I guess not laughing at the joke was something--sitting stoney and straight-faced at the end of
this guy's comedy routine surely made a point (either that I disapproved, or perhaps that I just
didn't get it)--but I can't help wonder if I should have done something more. And, if so, what?
I'd love to know: how would you have reacted if you were in my heels?

This post originally appeared on Ms. JD’s blog which can be found at www.ms-jd.org. Walk a Mile in My Heels is a
feature column on Ms. JD’s blog which is generated by individual women who contribute their true stories about
occurrences in their lives. If you would like to read more, contribute your own story, or otherwise blog for Ms. JD,
please go to http://ms-jd.org/join-us/write/.

Walk a Mile in My Heels: I’m the Legal Expert, not the
Court Reporter!
By Anonymous • May 20, 2014

I recently was asked to testify for the first time as a legal expert in a case. I was excited (and
nervous) when I showed up at counsel's office for my deposition. The receptionist at the
national law firm where I was deposed greeted me. I advised I was there for the deposition in
the particular case, and she began to advise me where I could set up my court reporting
equipment. (Interestingly, I did not have a rolling briefcase or any court reporting equipment just a notebook and my expert file to produce.) I was placed in the awkward position of having
to explain I was the expert, not the court reporter! Very uncomfortable and embarrassing, but a
lesson learned for all of us that we cannot assume what role the people we meet will play. And
not all women are court reporters - some of us are lawyers, and experts!
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I’m a Lawyer, Not a Fighter: Conquering Lawyer
Bullies
Kelley Barnett

Kelley Barnett is a litigation partner at Frantz Ward, LLP,
Cleveland, and an associate editor of Litigation.
The word “bully” conjures up many images. There’s the playground
bully. The teen bully. The workplace bully. And in the new
millennium, there’s the cyberbully. But what about the lawyer
bully?
Litigation by nature is adversarial. But the lawyer bully preys on
younger or less experienced lawyers. The lawyer bully yells.
Interrupts. Belittles. Harasses. The lawyer bully often strikes
during depositions or communications when no judge is present to
put the bully in her place. But with a little preparation, the
following tips should help any lawyer conquer the lawyer bully.
Keep your cool. Don’t sink to the bully’s level. Don’t lose your
temper or respond in kind. The best line of defense is to be calm
and take the high road. If the bully has an outburst or interrupts
you during a deposition or conversation, let him finish, even if he’s
yelling. Then say, “Please don’t interrupt me” or “I’m not going to
continue this discussion if you’re going to act like this.” For me, as
a younger lawyer, one of my personal favorites was to ask the
yelling bully: “Why are you yelling?” There are few acceptable
answers to that question, and if you’re in a deposition, you’ve just
made a record that the bully is yelling. It is also OK to calmly tell
the bully that he’s being unreasonable and to point out
inappropriate behavior. Don’t do what I’ve seen other lawyers do,
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saying “OK, I’ll move on.”
If you’re responding to a nasty letter, kill ’em with kindness.
Instead of “Dear Mr. Smith, you’re an unprofessional jerk,” write
“Dear Mr. Smith, thank you for your recent letter. . . .” The rule of
thumb is to keep your communications simple and professional.
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Set the tone early. At the first sign of an issue, tell opposing
counsel that you won’t tolerate inappropriate behavior. For
example, at the first speaking objection during a deposition, let
counsel finish her rant, and then politely ask her to refrain from
making further speaking objections. If she makes a second
speaking objection, repeat your request and tell her you’ll contact
the court if she continues. On the third, but no later than the
fourth, speaking objection, let her finish her objection, and then
advise her that you are contacting the court.
What about face-to-face meetings or telephone conversations? If
opposing counsel turns belligerent, immediately tell her that you
won’t tolerate it and will limit all communications to writing if it
continues. In any bullying situation, stand your ground, follow
through, and do what you said you were going to do. Otherwise,
you’ll just encourage the bully to continue.
Know the rules. Learn the federal, state, and local rules that
apply to typical bully situations. For example, the Federal Rules
and many state rules prohibit speaking objections. And for the
bully who likes to instruct the witness not to answer deposition
questions, the Federal Rules prohibit such an instruction unless
necessary to preserve a privilege, enforce a limitation directed by
the court, or present a motion under Federal Rule of Civil
Procedure 30(d)(3). If, after asking the bully to state the basis for
his instruction, you believe the instruction is improper under the
applicable rule, advise the bully that you’ll contact the court if he
persists. Also, learn the rules governing the circumstances under
which you’re permitted to terminate a deposition or request
sanctions.
Make a record. In depositions, make a record of opposing
counsel’s inappropriate behavior. Once you realize you’re dealing
with a bully, don’t allow depositions to go off the record. For any
situation, keep a trail of written communications in case you need
to involve the court at some point. But remember, never say or
write anything that you’d be embarrassed to have the judge or jury
hear or read.
Pick your battles. Some battles are more important than others.
Don’t argue every issue. Exercise the option to involve the court
only on critical points. Don’t retreat when you or your client are
being harassed. But otherwise focus on the important issues and
let the other ones slide.
Don’t take it personally. Every lawyer encounters a bully at
some point. Bullies can cause unnecessary anxiety and even make
the non-bully lawyer question his or her abilities. But at the end of
the day, the bully’s behavior has nothing to do with you. So shake
it off and don’t give up.
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Follow these tips and, even if you don’t win the case, you’ll
conquer the bully.
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Ruth Bader Ginsburg Used This Simple Trick to Cut Down on 'Manterrupting'

By CLAIRE ZILLMAN April 6, 2017

Not even Supreme Court justices are safe from the “manterruption” pandemic.
A new study of oral arguments from researchers at Northwestern University
found that as more women join the Supreme Court—there are three now, the
most ever—”the reaction of the male justices and the male [lawyers] has been
to increase their interruptions of the female justices.”
Interruptions are often regarded as an assertion of power through verbal
dominance, according to the study’s authors Tonja Jacobi, a professor at
Northwestern Pritzker School of Law, and Dylan Schweers, a J.D. candidate at
the school. If that’s the case, then women in positions of power should be
interrupted less. Yet at the pinnacle of legal power, female Supreme Court
justices “are just like other women,” they write, “talked over by their male
colleagues.”
Jacobi and Schweers explained their findings in a post for SCOTUSblog:

The 2015 term marked the apex of inter-justice interruptions, but it was not an outlier. In the last 12
years, when women made up on average 24% of the bench, 32% of interruptions were of the female
justices, yet only 4% of interruptions were by the female justices. That means each woman was
interrupted on average three times more often than each of her male colleagues.

This trend matters a great deal since oral arguments factor significantly into
case outcomes. They focus the judges’ attention, aid in their information
gathering, and provide a forum to persuade their colleagues. “When a justice is
interrupted, her point is left unaddressed, and her ability to influence the
outcome of a case or the framing of another justice’s reasoning is
undermined,” the authors write.

Subscribe to The World’s Most Powerful Women, Fortune’s daily must-read for
global businesswomen.
But within the stream of ‘manterruptions,’ Jacobi and Schweers found another
fascinating pattern: As women spent more time on the court they cut back on a
tendency to pose questions politely with prefatory words and phrases like
“sorry,” “may I ask,” “can I ask,” “excuse me,” or by addressing the advocate by
name. That kind of language gives other justices an opportunity to jump in.
Essentially, with experience, female justices learned to talk more like men.

http://fortune.com/2017/04/06/ruth-bader-ginsburg-supreme-court-advice-interrupting/
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For instance, in the 2002 oral argument for Dole Food Company vs. Patrickson,
Ginsburg was cut off by Justice Anthony Kennedy after she started her
statement by addressing a lawyer arguing the case.

Ruth Bader Ginsburg: Mr. Paden, because–
Anthony M. Kennedy: –I have one . . . one small procedural question. Why is Dole properly before us?
I want to make you feel welcome here, but…

Like retired Justice Sandra Day O’Connor, “Ginsburg appears to transition to a
more aggressive style of questioning in the 2015 Term, and she is not
interrupted nearly as frequently,” according to the authors. They concluded:

Reducing use of polite phrasing does not entirely prevent interruptions: Women continue to be
interrupted more than men, and [Justice Sonia] Sotomayor is interrupted despite minimal use of this
language. But both O’Connor and Ginsburg were interrupted less over time, even as interruptions
increased. This suggests that [Justice Elena] Kagan would be wise to continue absorbing the lesson
that her more senior female colleagues have learned.

But women justices should not be expected to fix the “manterruption” problem
on their own. Chief Justice John Roberts, Jacobi and Schweers argue, could play
a larger role as a referee. Or male justices could simply learn to let their female
colleagues speak.
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Corporate Counsel Women
of Color Survey Reveals
What Women Want
Data shows women of color want to be more active in their
corporations.
by Laurie Robinson | June 01, 2011

Case Digest Summary
Data shows women of color want to be more active in their corporations.
I recently wrote my Driving Diversity column about inclusion in the legal
workplace being the cornerstone of diversity (see “Recognizing a Sham,”
February 2011). Since that time, Corporate Counsel Women of Color launched
its research study—“The Perspectives of Women of Color Attorneys in
Corporate Legal Departments.” The data gathered from more than 800 women
of color attorneys who work primarily for corporate legal departments
provided great insight into what women of color attorneys want in their legal
careers. Respondents were asked to rank several components of job
satisfaction on a scale of one to five—one being most important and five being
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least important. “Being valued” was ranked No. 1. “Compensation” ranked No.
2. “Work assignments” ranked No. 3. “Flexible work assignments” and “upward
mobility” were ranked second to last and least important, respectively.
Survey participants defined “being valued” as having an opportunity to be a
decision maker and receiving feedback and rewards for excellent
performance. Being valued also included collegiality and teamwork, trust and
respect earned for solid legal advice, corporate values of diversity and
inclusion, opportunities for professional growth, and autonomy in managing
their work.
The respondents viewed career advancement as multifaceted. In addition to
hard work and excellent performance, they shared that their career
trajectories are dependent upon exposure to upper management, developing
relationships up and down the company hierarchy, taking risks in developing
new areas of practice, and acquiring knowledge related to positions outside
the legal department.
Many respondents want to become a chief legal officer, division general
counsel and/or head a business unit within the corporation. Others aspire to
serve on boards of publicly traded corporations. In sum, their belief is that
upward mobility provides them the chance to increase opportunities for
others, influence policies and become a greater asset to the growth of their
companies.
The takeaway from the data is that these women want to be even more active
in their corporations—either in the legal department or on the business side.
The data that was not a surprise was that, although legal departments are
viewed as more inclusive than law firms (where 76.5 percent of respondents
started their careers), they were nonetheless minimally diverse—with
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Caucasian men holding top leadership positions. With so little diversity in the
C-suites across America, now is the time for corporations to help women of
color attorneys in their legal departments become leaders.
Legal departments can start by ensuring that women of color attorneys work
on high-level assignments, interface with senior management and learn other
areas of the corporation’s business. If corporations invest in this talented
group of diverse women—and start today—they can increase diversity at the
highest levels. Corporations should review their succession plans and assess
how many diverse women of color are a part of the future in the company. If
they find few are a part of this plan, they need to take another look within their
law departments (or look to other corporations’ law departments to hire away
diverse talent). The talent is out there and ready to be fully used.
What I found inspiring about the study was the fact that while these attorneys
recognized that their legal departments were minimally diverse, they are
concentrating more on their strengths. In this way, they are overcoming
barriers of race, ethnicity and gender by performing at high standards and
continually setting goals with expectations of being fully included in their
workplaces.

Laurie N. Robinson is senior vice president and assistant general counsel at
CBS Corp. and founder and CEO of Corporate Counsel Women of Color.

Copyright 2018. ALM Media Properties, LLC. All rights reserved.
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BY SCOTT MITCHELL | that say that one person's contribution is more valuable than
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another's, even though they do the same job. For example, the
total cash compensation of minorities among the most highly p
general counsel is almost $400,000 less than white Caucasian
men. Similarly, white Caucasian women lag behind their white
Caucasian male colleagues by more than $250,000, and not one
minority woman made the list.
The ethnicity and gender of consumers, employers, and
employees is changing in almost every industry and at every lev
The number of minorities who serve as general counsel of a
Fortune 500 company has more than doubled (from 11 in 1999
28 in 2005) within the last six years and the number of women
has increased by 55 percent (from 44 in 1999 to 76 in 2005). Th
growth should continue, as there are more women and people o
color positioned to assume the lead in corporate law
departments. However, are these fortunate individuals being
compensated on par with their non-Hispanic white male
counterparts? If not, why not? Discrimination? Lack of
appreciation? Or something else?
The National Association of Female Executives reported
disparities in their 2004 salary survey that women lawyers earn
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on average $73,476 while men make $84,188.1 The 2005 U.S.
Census Bureau, according to data cited in the San Francisco Ga
found that African American women earn 65 percent and Latin
women earn 55 percent of salaries paid to all males in identical
jobs as of 2005.2
To determine if there is a difference in the salaries of general
counsel, Diversity & the Bar® examined the compensation of the
most highly paid general counsel in the Fortune 500 that were
reported in a 2005 survey conducted by American Lawyer Med
and published in Corporate Counsel entitled "A Very Good Year:
The 2005 GC Compensation Survey."3 Six white women and fo
men of color made the list, including Hispanics (non-white and
white). Given this, Diversity & the Bar decided to compare the
salary and bonuses of women and minority attorneys to the
overall compensation packages of their 90 white male
colleagues.4 What we found may raise serious questions about
the apparent disparities. While the complexion and gender of
America's corporate leadership is changing, their paychecks se
to reflect attitudes that say that one person's contribution is
more valuable than another's, even though they do the same jo
For example, the total cash compensation of minorities among
most highly paid general counsel is almost $400,000 less than
white Caucasian men. Similarly, white Caucasian women lag
behind their white Caucasian male colleagues by more than
$250,000, and not one minority woman made the list. In salary
alone, non-Hispanic whites make more than $70,000 more than
minorities and more than $315,000 in average bonus, for a tota
difference of $385,000 in cash compensation, while white
Caucasian women general counsel lag behind white Caucasian
men by $72,000 in salary and $170,000 in bonus.
In the 2005 Corporate Counsel survey of the most highly paid
general counsel, the average salary and bonus compensation w
$1,346,277, with $561,738 in salary and $784,539 as an earne
bonus for performance. The average total cash compensation f
white Caucasian men was $1,374,832, with $569,238 in salary
and $805,594 in a bonus. The average total cash compensation

https://www.mcca.com/mcca-article/are-minority-and-women-general-counsel-undercomp... 8/30/2018

Are Minority and Women General Counsel Under-compensated? - Minority Corporate C... Page 3 of 12

for 2005 was $975,531 for minority men in 2005, including
$495,373 in salary and $480,158.75 in bonus. The average tota
cash compensation for white Caucasian women was $1,117,94
with $496,600 in salary and $621,349 in bonus, while all men
earned $564,991 and $793,044 for a total of $1,358,036. The
amount of cash compensation all general counsel make is
increasing, with white Caucasian men taking home $218,000
more last year than they did the year before, and white Caucas
women increasing their cash compensation by about the same
amount ($220,000). However, minorities trail their non-Hispan
white colleagues in overall growth; the average total
compensation for minorities increased by only $45,000 from
2003 to 2004, most of which came in the form of larger bonuse
White women, on the other hand, increased their pay by more
than $100,000 in salary and almost $120,000 in bonus pay,
making white women the biggest income gainers. In fact, even
though there were five fewer white women to make the top-pa
list this year, they surpassed the list's men of color in 2005 by
$40,000, in contrast to the year before, when the men of color
made more than the white women.
The average total cash compensation in 2004 was $1,117,949 f
white women, with $496,600 in salary and $621,349 as an earn
bonus. In 2003, the average total cash compensation for white
women was $897,468, with $395,035 in salary and $502,433 a
an earned bonus. While the numbers have increased over the la
year, the total number of women listed in 2005 decreased by fiv
an obvious disappointment. However, judged by the size of the
compensation alone, this trend for women is in a positive
direction and is consistent with the gains made by the entire lis
which earned $230,000 more last year than the previous year.
However, women (white and non-white) now represent 15
percent of the Fortune 500 general counsel, yet only six percen
of the list. Those who are on the list are making, on average,
$260,000 less than their white male counterparts, and no wom
of color has ever made the list.6 Clearly, the disparities raise ma
questions.
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In 2005, the average total cash compensation for white genera
counsel was $1,361,693, with $565,612 in salary and $796,080
earned bonus. This amount exceeds the total compensation of
minorities by almost $386,000—$70,000 of which was in salary
and $316,000 in bonus pay. The disparities between white men
and men of color grew to almost $400,000, a substantial margin
that is larger than most paychecks earned by general counsel. I
fact, white men make more than women, minorities, or the
combined average. They also account for 90 percent of the "To
100 Most Highly Paid General Counsel," but only 80 percent of
the number of Fortune 500 senior legal officers.
While ethnic and gender diversity may be increasing in corpora
law departments, perhaps the salaries are not keeping up?
According to this survey, diverse general counsel trail their whi
colleagues by substantial margins in earnings, and are not
represented among the elite commensurate with their proport
of the Fortune 500 general counsel.
In 2005, there were 28 minorities and 76 women, who togethe
comprise one-fifth, or 20 percent, of the general counsel in the
most profitable companies in America. Yet only 10 made the "T
100 Most Highly Paid General Counsel." This represents a decl
from 2004, when there were five minorities and 11 women. In
addition, there is not one minority woman on the list, nor has
there been in the last two years, even though there are several
Fortune 500 companies whose law departments are currently
headed by women of color. The lack of representation of wome
of color and the decreasing presence of minorities stands in sha
contrast to the increase in diversity in Fortune 500 legal
departments.
In 2005, there were 28 minorities and 76 women, who togethe
comprise one-fifth, or 20 percent, of the general counsel in the
most profitable companies in America. Yet only 10 made the "T
100 Most Highly Paid General Counsel." This represents a decl
from 2004, when there were five minorities and 11 women.
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How Do We Explain the Disparities?
How are we to interpret the findings that the minorities listed
among the most highly paid general counsel make almost 45
percent less than whites, or that the white women lag behind
their white male colleagues by more than $250,000? Attemptin
to answer these questions means stepping into a proverbial min
field. There is not sufficient information to assume racial or
gender discrimination. It is likely that there is not a single
explanation for the disparity between people of color and white
or between men and women, but several overlapping factors.
Diversity & the Bar interviewed recruitment experts, as well as
general counsel, and asked them what they thought of these
disparities.
Paul Williams, former general counsel at Cardinal Health and n
at Major, Lindsey & Africa, an established legal search firm whe
he is managing director and director of global diversity search,
noted that the average tenure of minority and women general
counsel may influence the size of their salary and earned bonus
is true that in just six years, the number of both women and
people of color at the most senior position has increased by 33
percent. The four minorities on the list had an average of 4.2
years of experience in the position, and all but one was appoint
to the top after working elsewhere. It may be that diverse gene
counsel do not have the long tenure at their companies that wh
men have, or that for the diverse general counsel, their current
position is their first as chief legal officer of a Fortune 500
company. But it is doubtful that "time" is an adequate explanati
for the almost $400,000 difference between white men and
minorities. Unfortunately, the tenure of each general counsel o
the list was not available from the survey, so it is not possible to
compare with more precise detail.
Martha ("Marty") Fay Africa, managing director and founder of
Major, Lindsey & Africa, wondered if minorities and women are
not asking for more money as aggressively as white Caucasian
men, assuming, "They like me. Of course, they are going to pay
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as much as everyone else," or "I got the job so I am not going to
complain."
White men, on the other hand, may be doing a better job being
very clear and persistent in getting what they want, knowing th
there is always more than what is offered or using third-party
lawyers to negotiate for them. Africa noted that previous
research has shown that women frequently do not ask for the
best assignments and are often less aggressive, and,
consequently, they receive routine work that does not develop
their skills or give them a chance to shine. When these attorney
come to the negotiating table, perhaps they may not be
aggressive, preferring to focus on other factors or to keep the
conversation as pleasant as possible without conflict.
The failure of women and minorities to aggressively pursue wh
they are worth can add up over the course of a career. "If wome
start out being underpaid and not asking for the maximum
compensation or pushing for more during salary negotiations,
there is a cumulative disadvantage that can amount to almost
$750,000 between women and their male coworkers at the sam
level," Africa adds. She recommends that all women executives
read Women Don't Ask, Negotiating and the Gender Divide by Lind
Babcock and Sara Laschever, a book that includes several
interviews that document how women are not aggressive in
looking after their own interests.
On the other hand, factors other than money might be more
important to them. Women and minorities often go into
negotiations with concerns about the ethnic or racial diversity
the company and nearby residential areas, being recognized
based on their work, not being pigeonholed into matters or
assignments due to their gender or ethnicity (for example,
diversity committee), upward mobility within the company,
maintaining a positive self-image in their living communities, an
educational opportunities for their children. Consequently, the
may not push for the highest compensation possible, placing mo
priority on the aforementioned factors or assuming that what i
offered is the same for all candidates. Africa advises all
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prospective employees to know their worth and ask for it; do no
assume that what is on the table is all that is available, especiall
when being aggressively recruited.
Michele Coleman Mayes, general counsel and senior vice
president at Pitney Bowes Company, says that too many lawye
both majority and minority, are not as skilled or prepared as the
should be when it comes to negotiating their compensation
packages. She agrees that there are always more options than
what is presented and one has to know what to ask for and how
get it. As a lawyer who once oversaw human resources for the
North American division of a Fortune 500 company, she
witnessed numerous mistakes and underbidding by candidates
who were not familiar with how salaries and bonuses are
determined. However, she went into her negotiations armed w
the facts and her experience to maximize her opportunities for
getting the most rewarding package.
Whether there is an attitude of "I am happy that I got the job. I
not going to ask for more than what they offer" is an open
question, Mayes remarks. "Hopefully, by the time you have
arrived at the GC level, you should not be as reticent or hesitan
to ask for what you want. You will need to know how to
negotiate." However, she knows many successful in-house
counsel of color, some of whom are poised to ascend to the
highest level, who have never mentioned compensation during
any hiring meetings or when accepting a promotion. Mayes urg
people to find out what their peers within the company are
making and to do their own research to establish what
benchmarks exist in order to evaluate the offer they receive. D
not assume that the company is offering what the position is
worth or that other options are not available.
"Too many people are asking, 'What am I making? And how doe
what is offered compare to what I was making before?'" Mayes
observes. "Those are the wrong questions or at least not the on
questions that need to be on the table. They should be asking
'What should I make?' or 'What are others who are similarly
situated in the position earning?'"
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At least we have established a preliminary reason for additiona
research into why white Caucasian men seem to be making
almost $400,000 more than minority men and more than
$250,000 more than white women in the exact same position.
The focus on greater numbers of people of color and women in
corporate law departments has to include making sure that the
are fairly compensated on par with their white male peers.
"Some people even believe that bringing up how much they ma
is uncomfortable, especially for those who are promoted from
within and may know the individuals involved in hiring decision
Mayes continues. "It is more difficult and can appear almost
unseemly in what is otherwise a straightforward conversation
about job responsibilities and expectations."
According to Mayes, by comparing the offer they received from
their prospective employer with their current or former salary,
they set themselves up for a cumulative disadvantage in
comparison to their colleagues that could last throughout their
career.
The verdict is still out if the differences found in this article
represent a disparity that pervades the entire in-house
community. At least we have established a preliminary reason f
additional research into why white Caucasian men seem to be
making almost $400,000 more than minority men and more tha
$250,000 more than white women in the exact same position.
The focus on greater numbers of people of color and women in
corporate law departments has to include making sure that the
are fairly compensated on par with their white male peers.
Scott Mitchell is a freelance writer based in Washington, DC.
NOTES
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1. See "2004 Salary Survey" NAFE Magazine, XXVII, Number
pp. 20-21. (NAFE Magazine and the National Association for
Female Executives.)
2. Patti Chang, "An Agenda for Women, Girls and Families," a
www.SFGATE.com. These numbers were determined by the Sa
Francisco Gate based on the U.S. Census Bureaus' data.
3. Eriq Gardner, "A Very Good Year: The 2005 GC
Compensation Survey," Corporate Counsel, Aug. 2005, pp. 714. Survey results should note the fact that there may in fact b
other members of color and women who are highly paid and
belong on that list but whose companies do not list them as one
the top five most highly paid officers in their annual proxy
statements to the Securities and Exchange Commission. In fact
the list itself may not be accurate since they are only listed in th
company's annual proxy statement—the source of the data for
this report—if they are among the five most highly paid
executives in the company.
5. Ibid.
6. In 2005, there were five women of color among the Fortun
500 general counsel, or about one percent, so this would sugge
that at least one woman of color should make the list of top 100
paid general counsel.
Recommendations for Negotiating Your Next Compensatio
Package
Whatever the reason for the disparities between the total
cash compensation of the most highly paid men and women
and between minorities and whites, the bottom line is that
minorities and women are making less for doing the same
job—much less. Here are some ways to prevent this from
happening to you:

1.

Do not compare a prospective offer to your current or

former salary. Beating your previous salary is standard policy
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for every job, but paying you as much as you are worth or wha
others make is not. Most corporations are trying to save as
much as they can, so you have to look out for your own selfinterest. Instead, ask, what should you make? What are your
similarly qualified peers making? Do your own research and
benchmark the total package against industry standards so
that you can make educated requests.

2.

Do not assume that what is on the table is all that is

available. There are always more options, though you have to
know your own worth in order to assess your candidacy for
more lucrative compensation packages.

3.

Go into the meeting with a sense of entitlement and not

one of gratitude. Be aggressive about pushing for what you
want. Do not make the leap of faith that they are offering the
maximum that they can. You are entitled to what you are
worth.

4.

Invest in yourself. When it comes to a high level move, yo

may need to retain someone to help you negotiate your best
compensation package. In addition, salary benchmarking data
is available, but you may need to pay for it or have a
professional assist you with determining how much you shoul
ask for in the way of base salary, bonus, stock options,
relocation assistance, termination/severance packages, and
other benefits that you may not even know that others
consistently ask for and receive.
5.

When you are the one making the pay decisions, make

sure your company is paying everyone fairly. Many highprofile employment litigation suits have resulted from
organizations that denied equal compensation to women and
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men or to minorities and whites. Internal audits of the
company payroll would be a very good way to avoid costly
litigation or embarrassing matters.

Chart 1: Average Cash Compensation in 2005 of the Top 100
Most Highly Paid General Counsels

Category

Average
Salary
(2004 List)

Average
Bonus
(2004 List)

Total Cash
Compensatio
(2004 List)

All
General
Counsel

$561,738.00
($516,682.09)

$784,539.00
($599,715.50)

$1,346,277.00
($1,116,397.5

White
General
Counsel

$565,612.89
($518,378.55)

$796,080.46
($607,710.21)

$1,361,693.35
($1,126,088.7

Minority
Men
General
Counsel

$495,373.00
($484,449.40)

$480,158.75
($447,816.00)

$975,531.75
($932,265.40)

White
Female
General
Counsel

$496,600.00
($395,035.00)

$621,349.00
($502,433.09)

$1,117,949.00

All Male
General
Counsel

$564,991.29
($531,717.10)

$793,044.82
($611,739.17)

$1,358,036.11
($1,143,456.2

($897,468.09)
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Chart 1: Average Cash Compensation in 2005 of the Top 100
Most Highly Paid General Counsels
All White
Male
General
Counsel

$569,238.22
($534,530.65)

$805,594.33
($621,495.60)

$1,374,832.55
($1,156,026.2

*Averages are based on figures appearing in the article titled,
"A Very Good Year: The 2005 GC Compensation Survey" by
Corporate Counsel in the Aug. 2005 issue.

From the March/April 2006 issue of Diversity & The Bar®

MINORITY CORPORATE COUNSEL ASSOCIATION © 2006
CONTACT US

TERMS OF USE

PRIVACY POLICY

https://www.mcca.com/mcca-article/are-minority-and-women-general-counsel-undercomp... 8/30/2018

The legal profession is diversifying. But not at the top. - The Washington Post

Page 1 of 2

The Washington Post

Wonkblog

The legal profession is diversifying. But not at the top.
By Tracy Jan
November 27, 2017

Minority lawyers now make up 16 percent of law firms -- a record high -- but remain scarce at the top,
where only 9 percent of law partners are people of color, according to new data collected by the
Minority Corporate Counsel Association.
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Put another way, nearly half of their white counterparts make partner, while the vast majority of
minorities remain associates.

Last Updated:4:59 PM 08/30/2018

The disparity is also reflected in the corporate world, where only 11 percent of general counsels at
Fortune 500 companies are black, Hispanic, Asian or Native American even though minorities make
up a third of the legal profession as a whole.
Only 57 of the general counsels at the nation's 500 largest companies are minorities. That figure
represents a 50 percent increase from a decade ago, but improvement has stalled in recent years.
“All these conversations and efforts are focused on diversity, but it’s just not changing at the top,” said
Jean Lee, president and chief executive of the Minority Corporate Counsel Association.
The association, formed 20 years ago to advocate for the hiring, retention and promotion of minority
attorneys, plans to release a series of reports in December about diversity in the legal profession.
Affirmative action and other diversity initiatives have helped one group noticeably: white women.
“White women have benefited greatly from all of the diversity initiatives,” Lee said.
General counsels at Fortune 500 firms are now 22 percent white women, 5 percent women of color,
and 7 percent men of color. The rest, nearly 70 percent, are white men. Among law firms, white
women represented 19 percent of attorneys serving on executive and management committees as of
the end of 2016, compared to less than 3 percent women of color, according to an earlier MCCA
survey.
At law firms, more than 90 percent of equity partners are white, even though one in four law firm
associates is a person of color, according to the 2017 Vault/MCCA diversity survey.
The experiences of minority attorneys vary greatly based on their demographic group.
Hispanics are the most underrepresented minority among law firm attorneys, relative to their share of
the U.S. population, but they have seen the most consistent progress and now make up almost 4
percent of law firm attorneys. Hispanics are also more likely to be partners at their firms than their
Asian or African American counterparts.
African American attorneys make up a slightly smaller percentage at law firms now -- 3 percent -- than
they did a decade ago. Firms are hiring fewer black attorneys than they did before the recession. And
black lawyers are more likely than other minority groups to leave their firms.
Asian American lawyers are the largest minority group at law firms -- but the most underrepresented
in firm leadership. There are now more Asian lawyers than Hispanic and black attorneys combined,
but only 20 percent are partners, compared to 27 percent of African Americans, 31 percent of Latinos
and 47 percent of whites.
Despite at least two decades of focusing on diversity in the legal profession, progress has stalled at the
top ranks.
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The American Bar Association in 2016 adopted a resolution urging law firms and corporations to
create opportunities for diverse attorneys, including directing a greater percentage of their legal
business toward minorities.
There was a similar call to action in 2004 by chief legal officers, Lee said.
“A hundred of them pounded the table, but very little has changed in 10 years,” she said. “People forget
about it and then you do it again. The cycle repeats.”
Lee pointed to several reasons for the lack of progress.
“I think it’s the inability of all the diversity groups to work together,” she said. “A lack of collaboration
despite there being a common goal."
She also said many corporate leaders, while well-meaning in their advocacy for diversity, are not truly
aware of the hurdles many minority lawyers face. She would like them to do more beyond writing
checks and sending their minority lawyers to diversity events.
The Minority Corporate Counsel Association next year hopes to partner with companies and their
corporate counsels to identify and promote talent from within companies. The association plans
to mentor 30 minority senior corporate counsels who are near-ready to be general counsel.
In addition, the association plans to offer development programs to junior attorneys, including Asians,
blacks and Hispanics, as well as LGBT attorneys and those with disabilities.
It also hopes to train people at the top to think more broadly about how to truly be an inclusive leader,
such as how to be aware about implicit bias and employ strategies to create a legal department more
welcoming to minority groups.

Tracy Jan
Tracy Jan covers the intersection of race and the economy for The Washington Post. She previously was a national political reporter at the Boston Globe. Follow 
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