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R e p ly H a z y, T R y a g a i n
By: Lawrence C. Bell, Esq.
is the Consumer Financial protection Bureau
the answer to our financial future? it’s a
simple yes or no question. The answer
depends upon who you ask, kind of like
when Congress asked the Financial Crisis
inquiry Commission to identify the root
causes of the 2008 economic crisis.
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The FCiC’s answer split 6 – 4 along party
lines, with Democrats blaming a lack of
regulation, deregulation, recklessness and
greed on Wall Street, predatory mortgage
lending, unregulated derivatives and
excessive risk taking by financial institutions
and Republicans pointing their finger at U. S.
government Housing policy, as well as low
interest rates caused by a global credit
bubble, an increase in high-risk nontraditional
mortgages, credit ratings and securitization,
and financial panic. Regardless of the root
causes, the Dodd-Frank Wall Street Reform
and Consumer protection act signed into law
on July 21, 2010 was the answer of Congress
to consumer concerns. By centralizing
consumer financial protection in a single
organization possessing broad rulemaking
and enforcement powers, the financial
interests of the american people will be
better served.
“prior to the crisis, no single agency had the
effective tools to regulate and oversee the
whole consumer finance market. its
protection was not really anybody’s top
priority in finance, and, as a result, no one
was sufficiently accountable to get the job
done,” said Raj Date, Special advisor to the
secretary of the Treasury on the CFpB. He
explained that the CFpB is the first agency
that is accountable to “make sure the
consumer finance markets work for
american families.”
The CFpB’s statutory objectives are: 1. To
ensure that consumers have timely and
understandable information to make
responsible decisions about financial
transactions; 2. To protect consumers from
unfair, deceptive, or abusive acts or
practices, and from discrimination; 3. To
reduce outdated, unnecessary, or overly

burdensome regulations; 4. To promote fair
competition by enforcing the Federal
consumer financial laws consistently; and 5.
To advance markets for consumer financial
products and services that operate
transparently and efficiently to facilitate
access and innovation. So how do we get
from here to there? One of the first items of
business is the presidential appointment of a
Director, with the advice and consent of
the Senate.
One year ago, an article entitled Oh Captain
My Captain! was published in the December
2010 issue of The Advocate. That article
addressed the creation of the CFpB and
reported that Harvard law professor
elizabeth Warren was considered the front
runner as nominee for the agency’s
permanent director. Ms. Warren, who was
appointed by president Obama as a Special
advisor to oversee the development of the
agency, faced stiff opposition. With her
confirmation deemed unlikely, Richard
Cordray, a former Ohio attorney general,
was selected by president Obama.
Unfortunately, his confirmation hearing was
more about the structure of the agency and
less about his ability to do the job of running
the agency.
Republican Senator Richard Shelby of
alabama, ranking member of the Senate
Committee on Banking, Housing, and Urban
affairs, believed that the nomination of a
director should not move forward until the
structure of the bureau was changed with the
position of director being replaced with a
five-member commission. Senator Shelby
repeated the Republican position that under
the current structure there was no meaningful
checks on the director’s power and that the
bureau would not be accountable to the
american people. although the Committee
approved the nomination on October 6th, by
a vote of 12 – 10 with all Republican
members voting against the nomination, it is
anticipated that Republican Senators will
block confirmation for any CFpB nominee
without a change in the bureau’s leadership
structure. They argue that vesting full power
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in a single director is a significant
departure from the leadership design
of agencies like the Securities and
exchange Commission, the Federal
Trade Commission, and the Federal
Deposit insurance Commission,
where leadership is vested in
bipartisan multimember commissions.
Republicans insist that “. . . the
objection isn’t to any particular
nominee. Rather, the concern is
with the lack of transparency and
accountability at the CFpB.” Until a
Director is confirmed, the Consumer
Financial protection Bureau will not
receive its full power and regulatory
authority, but no end to the gridlock
in the Senate is in sight.
in addition to the leadership structure,
objection has been raised to manner
of funding for the agency. The
Director has access to up to 10% of
the Federal Reserve’s total operating
budget as he or she deems
reasonably necessary to carry out the
Bureau’s functions. These funds are
not subject to review by the
Congressional
appropriations
Committee and while the Director is
required to provide forecasts and
operating plans to the Office of
Management and Budget, there is no
requirement for OMB’s approval for
spending.
although the CFpB is limited in its
ability to carry out its mandate by the
lack of a confirmed Director, the
Bureau has not been sitting still since
it opened its doors on July 21, 2011
and took over consumer functions
and personnel from HUD, the FRB,
OCC, OTS, FDiC, and nCUa and
took
over
application
and
enforcement of 18 existing consumer
laws including ReSpa, Truth in
lending, FDiC, SaFe act, HOepa,
HMDa, FDCpa, glB, FCRa, eCOa
and eFTa. The most prominent
activity now being advanced by the
CFpB is the “Know Before you Owe”
program addressing the revision of
federal mortgage disclosure forms.
effective for loan applications filed
after January 30, 2011, a new Til
form is required under the Mortgage
Disclosure improvement act that

must now show initial monthly
payments as well as “worst case” scenarios. Under Dodd-Frank §1032(f)
the Truth in lending form and the
good Faith estimate must be
consolidated into one disclosure
form. The implementation of “Know
Before you Owe” relies heavily on
input from industry participants and
the public. Multi-round comparison
testing of disclosure forms resulted in
receipt of over 24,000 comments
which were utilized in evaluating the
effectiveness of the disclosures and
revisions to the format, content and
design of a combined Til/gFe. The
5th round of proposed forms is
potentially the final round which
includes face-to-face consumer
testing in the albuquerque, nM
market. While the 5th Round gFe
format is compatible with the current
HUD-1, substantial uncertainty exists
as to its final form and it is possible
that a new gFe will result in revisions
to the HUD-1, [which might then be
called the CFpB-1?], which would
require nationwide changes to our
settlement software at the very least,
and uncertainty and a new “learning
curve” as experienced with the
implementation of the current gFe
and HUD forms in January of 2010.
The only thing that appears certain
under the terms of Dodd-Frank is
uncertainty. By the count of one law
firm [Davis polk & Wardell llp, in
their published summary of the act]
Dodd-Frank contains 243 provisions
for rulemaking authority, calls for 67
studies, and requires 22 new periodic
reports. By comparison, SarbanesOxley contained 12 rulemaking provisions. Civil penalties for violation
of any order, rule or law are quite
severe under the new act which
provides a three tier system of fines
with 1st tier penalties for a violation
of up to $5,000 per day, 2nd tier
penalties for a reckless violation is up
to $25,000 per day, and 3rd tier
penalties for a knowing violation of
up to $1 million dollars per day that a
violation exists. Dodd-Frank§1053
authorizes the CFpB to sue “any
person” who violates a Federal
consumer financial law and
authorizes both legal and equitable

relief in both judicial and
administrative proceedings. a three
year statute of limitations now applies
to enforcement actions, up from the
one year statute of limitations that
previously existed, and elaborate
protections are afforded to
“whistleblowers”
who
are
employees of violators and their
service providers.
We know that HUD opened 1500
ReSpa violation cases in 2010 which
cases were taken over by the CFpB
this past July. Based upon what we
are now hearing, future enforcement
actions will be afforded a very high
priority. “Rules only work if everyone
follows them, and that means that
there must be constant supervision
and enforcement. The Bureau plans
to use its regulatory powers to make
sure the rules are followed and that
the american people are protected,”
said Raj Date who is responsible for
the day to day operations of the CFpB
pending confirmation of a Director.
nominee Richard Cordray added
during his confirmation hearing, “if
people are ignoring or evading
consumer protection laws – and
seeking to gain an unfair advantage
over their law-abiding competitors –
then litigation is an essential tool, and
we will use it judiciously.”
Clearly, the Consumer Financial
protection Bureau is in its infancy. its
doors have been open for just over
100 days; a Director has yet to be
confirmed; studies, reports, and rule
making have barely begun; and many
of us are wondering if the CFpB is the
answer to our financial future. For an
unbiased answer without political or
agenda considerations, i asked my
Magic 8 Ball*. Reply Hazy, Try Again.
*Magic 8 Ball is a registered
trademark of Mattel, inc.
________________
laWRenCe C. Bell is a Vice
president, Senior Underwriter and
Regional Underwriting Counsel,
northeast/Mid-atlantic Region, for
Stewart Title guaranty Company.
The opinions and views expressed
herein are solely those of the author
and not his employer or the nJlTa.

FROM

THe

CHaiRpeRSOn’S DeSK
When i was asked to write an article for The advocate as Chairperson of the new Jersey
land Title association agency Section, i thought long and hard about what to cover. i
pondered the idea of writing about how the economy is affecting all of us as agents and
what the future will hold for the industry here in new Jersey. i determined that that would
be too depressing. i then considered voicing my opinion about ethics and how the act of
one agent reflects back on all of us but i became too passionate and angry and i chose to
withdraw that idea as well. Then, on a windy fall Saturday in november, it all came into
perspective. as we tend to focus on our day to day activities, others however, are not so
fortunate.
i have visited Washington, DC on many occasions throughout the years. i remember
spending hours at the air and Space Museum as a child and i recall school trips that
involved running up the steps of the Capitol. i have vivid memories of the first time my
wife and i took our daughters into DC to tour the White House and had the amazing
opportunity to view Marine One approach as we left the grounds. This recent trip would
once again have a profound and transformative effect on me.
as typical tourists we strolled past the White House and gazed at the monuments. instead
of immersing ourselves in the museums, we decided to visit arlington national Cemetery as
we felt there was much history to be absorbed and experienced. it was Saturday,
november 12th , the day after Veterans Day, which proved to be an appropriate time to
pay our respects. i did not necessarily know what to expect and upon entering this
immaculate and immense hallowed ground, i was immediately moved.
We decided to make our first destination The Changing of the guard at the Tomb of the
Unknown Soldier. We made the long upward ascent in relative silence in awe of the sheer
number of graves. it was a quarter past the hour and during the fall and winter hours the
ceremonial change only occurs on the hour. Despite the fact that we were somewhat
limited by time and wanted to take in as much of the cemetery as possible, it was a
unanimous family decision to stay and wait to witness the ceremony. We stood shoulder to
shoulder with strangers along the front rail and became fixated by the precision of every
motion and intense focus of the Tomb guard. as the hour approached we found ourselves
focused on the presentation of arms, every twenty one steps, every click of the gun, and
every motion that was made. The incredible dedication of these servicemen is
beyond words.
after visiting several other memorials, we made our way to “Section 60”. This area is off
the beaten path, per se, of most visitors and does not display a placard or memorial marker.
as with the rest of the grounds it has perfectly manicured lawns, yet there were more fresh
flowers, deflated mylar balloons, fresh dirt areas, and a lack of headstones, more than any
other section. This seemed to have the most impact for me and perhaps for my daughters
as the headstones had noticeably more recent dates. This massive area is “home” to those
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men and women that sacrificed their lives since September 11, 2001. it was gut wrenching to see notes from children
affixed to the markers of “daddy” and the young age at which so many were lost.
One plot stood out for all of us. it was covered in flowers and the small temporary marker had the name of Billy Joe
Siercks with date of death October 1, 2011 and burial date november 10, 2011, just two days prior. Thanks to the
technology of the amazing Steve Jobs, we were able to discover that First Sergeant Siercks died of injuries sustained
during an attack in afghanistan on September 27,2011. He left behind a wife and two young sons. Unfortunately, so
many young people have left a legacy of loss as well.
So, despite the fact that i initially decided not to write about a depressing topic, i have come full circle. While the
countless graves are a grim reminder of the state of affairs in america, i think it is important for all of us to remember that
while we compete for business to make a dollar and get caught up in our daily lives, there are others out there that have
fought and that continue to fight for our freedom. Therefore, on behalf of the agency Section of the new Jersey land
Title association, i want to say Thank you to all the heroes that have served our country and to the families who have
undoubtedly suffered. god Bless america and take a moment to be thankful for all your blessings this holiday season.

Steve Goldstein

Mission

The ADVOCATE’s

Statement

To be a voice of our Members reaching out to each other to strengthen our common goals
To honor our own who exemplify all that is good about the industry

To nurture the relationship between the New Jersey Land Title Association and the industry
To provide a resource for education and best practices in the industry
And to be a witness to our professionalism and high standards.

R e D e e M i n g a T a x S a l e C e R T i F i C aT e ?
DOn’T FORgeT CROneCKeR!
By: Nancy L. Koch, CTP, Esq.
Title is vested in John and Mary Smith. Of record, there is a tax sale certificate and a lis pendens for a
foreclosure in personam of that certificate. John and Mary have entered into a contract to sell the
subject real property to Real estate investor, llC. This appears to be an arm’s length transaction for
fair value. The tax sale certificate is to be redeemed out of the closing proceeds.
Does the settlement agent:
a) obtain a redemption statement from the municipality and remit that amount
to the municipality
b) obtain a redemption statement from the municipality and remit that amount to
the certificate holder
c) refuse to close until the lis pendens is discharged
d) none of the above
if you chose (d), you are correct. Under this set of facts, the buyer, Real estate investor, llC, must
bring a motion to intervene in the tax sale certificate foreclosure action seeking authority to redeem.
in 2007, the new Jersey Supreme Court rendered its decision in the case of Simon v. Cronecker, 189
n.J. 304 (2007). The facts before the Court in Cronecker were straight-forward and familiar – a third
party investor purchased property which was the subject of a pending foreclosure in personam of a
tax sale certificate. as part of the transaction, a redemption statement was obtained from the
municipality and the requisite funds were disbursed to the municipality from the closing proceeds in
accordance with the statement. The holder of the tax sale certificate refused to accept the redemption
proceeds or surrender the tax sale certificate and brought a motion to bar the redemption. The
investor then intervened in the action.
acknowledging that prior to commencement of the foreclosure action, redemption of a tax sale
certificate is properly made through the municipality, the Cronecker Court found,
after the filing of the foreclosure complaint, however, both the property's sale and the redemption
procedure are subject to court supervision, primarily to protect property owners from exploitation
by third-party investors. . . The (Tax Sale) act recognizes that a property owner who has not
redeemed a tax certificate by the time a foreclosure action has commenced is likely in desperate
financial circumstances and therefore vulnerable to the manipulation of overbearing speculators.
To facilitate judicial review of the adequacy of the consideration offered to the owner, the act
requires that third-party investors who seek either directly or indirectly to acquire the property and
redeem the tax sale certificate intervene in the foreclosure action. (Cronecker at 320)
Thus, when insuring title to or conducting a settlement/closing in connection with property that is
subject to a pending tax sale certificate foreclosure, it is not enough to merely obtain a redemption
statement from the municipality and pay the required redemption price. Rather, the title/settlement
agent must require that that the purchaser intervene in the foreclosure action and obtain Court
approval for redemption of the certificate. The requirement of intervention in the foreclosure action
applies even if it appears that the sale is an arm’s length transaction for fair consideration.
Some suggest that there are alternatives to strict compliance with the requirement set down in
Cronecker however underwriter approval of alternative processes should always be obtained prior to
undertaking them.
at a time when Tax Foreclosures are increasing and title transfers are necessarily more complex, you
can forget your car keys, your spouse’s birthday, your favorite color or which government department
you are going to shut down when you are elected president, but when it comes to Tax Sale
Redemption, DO nOT forget Cronecker, it could be fatal!
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a lTa a D V O C a C y U p DaT e
CFPB Releases First Draft of New Closing Stage Disclosure
The Consumer Financial protection Bureau released two alternative prototypes to replace
the current HUD-1/HUD-1a forms. after sixteen months of anticipation, we now see
CFpB's second phase of its "Know Before you Owe" project in the first drafts of a Settlement
Disclosure Form.
The Basics
The two forms are the Bureau's first attempts at improving the way consumers understand
their final loan terms and closing costs. Beyond helping consumers, the Bureau said they
also want to give lenders and settlement agents a well-organized form to make
compliance easier.
How is ALTA's RESPA Task Force responding?
last week, our ReSpa Task Force pored through the draft forms and prepared over eight
pages of notes and comments in the process. Today, the Task Force met again to distill
these comments into four main points to relay to the CFpB.
What can you do?
Take action! CFpB needs to hear directly from you. go to CFpB website's mortgage
feedback page and offer your comments on the new forms. indicate that you want to use
the industry tool and then choose if you prefer the Hornbeam or ironwood form. you'll be
able to click on the forms to offer comments in four places. alTa's ReSpa Task Force will
be doing the same thing in addition to sending a letter to CFpB with more detailed
comments. if you want to send further comments, you can do so by emailing
CFpB_KnowBeforeyouOwe@consumerfinance.gov.
Here are the questions the Bureau is asking commenters to answer:
• Would this form help you, as a consumer, understand final loan terms and costs?
• Can you understand them well enough to compare them to term and cost
disclosures you received several weeks before?
• if you are a settlement agent or lender, could you clearly and easily explain the
form to your customers?
• How can we improve the form? are there ways to make things clearer?
• What are the challenges to implementing this form?
after this testing, CFpB will move into the SBReFa (Small Business Regulatory enforcement
Fairness act) process since the proposed rule is expected to have a
significant impact on a substantial number of small entities. During this process, the CFpB
convenes a panel to hear comments from small business representatives on the impact of
the rule, especially its costs. The panel will also suggest ways to reduce the burden and
costs on small businesses. alTa plans on being engaged in the SBReFa process and will
look for opportunities to get industry experts on the panel.
in the spring, CFpB will begin to write a proposed rule, which will be issued by July 21,
2012. We will keep you up to date and ask you to offer more comments at that time.
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a n ag e n T ’ S p e R S p e C T i V e :
i’Ve Been giT/ReppeD OR nein, nein, nein
By: George A. Stickel, Esq.
There needs to be a better way to collect taxes.
Certification/exemption is not the answer.

The Seller’s Residency

in July 2004, at the peak of a busy real estate season (remember busy seasons?) governor
Mcgreevey (remember him?) and the new Jersey legislature dumped two new laws into
the laps of real estate practitioners. The first law, an increase in the Realty Transfer Fee,
also added a new “Mansion Tax”. The second law introduced a procedure intended to
collect estimated gross income tax from residents selling new Jersey real estate and
moving out of State. apparently, new Jersey wanted one last bite out of the keisters of
older citizens abandoning the garden State in favor of warmer, tax friendlier, climates (and
from heretics daring to cross the Delaware to set up residence in pennsylvania). The
Division of Taxation concluded that certain of these individuals were realizing
considerable capital gains on the sale of their residences (remember capital gains on the
sale of residences?) but were failing to report that gain on their final new Jersey income tax
return. in a typical over-reaction, the new Jersey legislature decided the best way to
capture that lost tax revenue would be to conscript the real estate closing industry to
collect it. Thus began a process not entirely clear to this day.
at first, County Clerks and Registers strictly enforced the rules, as best as they could
interpret them. The additional burden of rejecting probably half of all deeds resulted in
Clerks refusing their assignment as tax police and they eased-up a bit. That and the
unbridled usage of Box 2 have resulted in the giT/Rep transforming from a hindrance to a
mere nuisance.
as a part of my job description i regularly review proposed Deeds with regard to their
adequacy for recording. This process took a lot less time and ink before the
implementation of the giT/Rep. i enjoy my job. i really do. But i’m tired of answering
questions about proper usage of the giT/Rep seven years after its introduction. The giT/Rep
engenders more questions to my office than any other topic. Thanks to the giT/Rep, every
day has become april 15th for me as i help citizens apply ambiguous tax policy to the
situation life has dealt them. i serve the Taxation Department by answering questions not
entirely thought through by Bureaucrats. and i make no income (for which they could tax
me) in providing this service to the State. We title people walk a tightrope offering
sufficient advice to get a deed recorded without wandering into accounting
theory. When the giT/Rep-1 was first introduced, non-resident sellers were intended to
calculate their capital gain and multiply that amount by 8.97 percent for withholding
purposes, but no less than 2% of the consideration in the Deed. The instructions still
include that calculation, but everyone seems to have landed on the 2%.
Have you ever seen a recorded giT/Rep-2, prepayment Receipt? i’ve heard of people
trying, but have never seen a success. This form requires a visit to a Division of Taxation
Office (if you can find one) with payment of capital gains tax in advance. One can
imagine the confusion if a taxpayer appeared at the Tax Office asking to prepay.
Tax Employee 1: “Harry, there’s a guy here who says he’s selling his home and wants to
prepay his capital gains tax and have us stamp some form the title company gave him”.
Tax Employee 2, (recovering from hysterical laughter): “prepay? There is no such form.
Title people should stay out of our business.” i sincerely doubt employees of the Division
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of Taxation have any idea about a nonresident Seller’s Tax
prepayment Receipt, giT/Rep-2 form and what to do with
it. i would be happy to tell them what to do with it.
The giT/Rep-3 instructions say you cannot use the address
of the property being sold for the address of the Sellers at
the top of the form. But everyone does, and the Deeds still
get recorded. Similarly, everyone seems to check Box no.
2, probably because no one knows what it means. it is
common for both Box 1 and Box 2 to be checked. i have
even seen all boxes checked. But the most ludicrous
requirement concerned powers of attorney. Originally if
the Deed was signed by an attorney-in-Fact, you needed
to attach a copy of the power of attorney to the giT/Rep,
even if the power was being recorded independently,
simultaneously with the Deed. Fortunately, saner heads
prevailed and the form was changed to add a box
acknowledging the power is recorded. i still fear the
random Clerk who will reject the Deed if a copy of the
power is not attached. (This reminds me of when the
requirement for recitation of the consideration in the deed
acknowledgement was removed, apparently no one told
the Clerks. as a result, out of fear of deed rejection, everyone
still puts the consideration in the acknowledgment even
though not legally required since 1992.)
The fact that we have 21 County Clerks/Registers each
with his/her own subset of employees adds its own level of
complexity. What may pass muster in one County by one
employee could be returned, unrecorded by another.
Have you ever resubmitted a rejected Deed, without
making a single change and had it accepted on the second
try? But’s that’s a discussion best left for another day.
i sense the only additional income the giT/Rep has raised
has been through the $10.00 recording fee added by that
page. (i know some practitioners who record both the
front and back page of the giT/Rep so they can document
the instructions in existence for the form on the date of
recording. not a bad idea, as the form seems to change
with the seasons, and without warning.) The question
remains as to exactly how much additional revenue has
been added to the State Treasury since the implementation
of the giT/Rep procedure. Has any follow-up been
conducted to gauge its worth? Could not we, as an
industry, petition for the repeal of this burden? i’ll stand
behind (at a safe distance) anyone daring to tell the

Division of Taxation to giT/Rep itself.
next issue i’ll discuss the Division of Taxation’s Form
RTF-1ee calculation of equalized assessed valuation for
Class 4a Commercial property Transactions (if someone
would first explain it to me).
________________________________
George A. Stickel, Esq. is a Third Generation, 40 year
veteran of the title industry. He is President of Stickel Title
Agency in Pennington, New Jersey. George is a member of
the NJLTA Agency Section Management Board and a
contributing writer to The Advocate. George hopes tax
reform may be in place by the time an independent title
agent again has income to report.
The opinions expressed by the Author herein are not
representative of the New Jersey Land Title Association, its
Officers, Members or the Editorial Board of the Advocate.

O B S Ta C l e S

OR

OppORTUniTieS?
By: Alfred D. Santoro, Jr., C.T.P., Esq.

“according to the Dictionary, we must get to Obstacles before we reach Opportunities”…
Darryl Turner, 2011. it seems that for the independent title agent, these days, more and
more obstacles keep rising in our path. The economy in general,
government regulation, higher health care costs, tighter mortgage lending requirements,
more stringent underwriter remittance rules, even the status of the euro and greek politics
seem to adversely affect our industry.
long ago ancient warriors realized that individually they could not hope to defeat the
fortresses in their path, but together, they could batter down the gates that guarded them.
now no one is advocating violence, but together, we can work to overcome many common
obstacles to uncover opportunity in our industry.
The NJLTA Agency Section met September 26, 2011 and began to address some of the
issues we are facing. First, agency Section ranks are growing. We currently have 153
members, up 20 from last year. among the reasons for our growth was our continued
commitment to adding value to membership. The section will continue to offer Continuing
education seminars at no additional cost to our members. We also support the nJlTa
annual Convention as well as the Weigel Scholarship program. The nJlTa agency section
also gives you a voice in the industry, a voice we have made heard in the past with
great results.
The agency section has also recognized the need and value of this publication, The
advocate, by allocating $2000 toward its continued operations for 2011 – 2012. This was
necessary to offset budget cuts by the nJlTa Board of governors and decreased
advertising revenues.
Supporting the nJlTa Convention has helped grow our ranks and supporting The advocate
helps us get our message out. Once we do, the results can be dramatic. The nJlTa
obtained a significant victory in obtaining a clarification of the Bulk Sales act, removing the
burden of compliance in single family residential home sales. The nJlTa is at the forefront
in working with the State Department of Banking and insurance to review and tailor the
proposed Title insurance industry Data Call so the result will not be overly burdensome on
our industry and provide meaningful information to State Regulators.
looking toward the future, plans are underway for a membership drive, possibly with new
Member Mixers in various locations around the state to introduce new members and
potential new members to what the nJlTa agency Section has to offer. The leadership at
the nJlTa agency Section has recognized that there is strength in numbers. it seems that
agents have recognized this as well. even as the number of Title insurance Underwriters
and agents dwindle, our ranks continue to increase. Our numbers will help us respond to
the challenges ahead.
The American Land Title Insurance Association (ALTA) has recognized the importance of
numbers as well. They have recently announced that their membership has grown to a
record high of more than 4,000 members. This was evident at their annual convention in
Charleston, S.C., October 12- 15, 2011 which boasted 600 attendees from around the
country.
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attendees had the opportunity to attend the State legislative and Regulatory affairs as well
as the government affairs committee meetings, discussing alTa efforts around the country
and in Washington. One example of its efforts has been its success in prohibiting Freehold
licensing Fees, which could strip equity from unwary home buyers, from becoming a
reality in 37 states, including new Jersey.

Fannie Mae Chief economist Doug Duncan opened the
conference with some sobering figures, indicating 77
percent of americans believe the economy is on the
wrong track with little sense of urgency to buy a home
given expectations of further declines in home prices and
continued low mortgage rates.
a panel of industry experts told attendees about how
numerous legislative and regulatory changes will
influence the marketplace. phil Schulman, one of the
nation's top ReSpa attorneys from the law firm K&l
gates, led a panel including Chris abbinante of Fidelity
national Title group; anne anastasi of genesis abstract;
Kevin Breeland of Residential Mortgage; and Bill
armstrong of Mackintosh Realtors and the Treasurer of
The national association of Realtors.
among topics discussed were the Consumer Financial
protection Bureau, its proposed changes to the good
Faith estimate and Truth in lending forms as well as its
plans to pursue further changes to the HUD-i and
HUD-ia forms.

NJLTA President, Bill De’Ascentiis
and Elissa Buonarota

in addition to the exhibit Hall, Vendor Sessions and
Seminars, many available for Ce and /or Cle credit, one
of the highlights was a presentation by navy Seal Mark
"Mcgoo" Mcginnis who spoke about what it takes to be a
Seal and how to apply principles of flawless execution
into everyday situations to build a culture of success.
“Flawless” not “perfect” because nothing is ever “perfect“
in the life of a navy Seal.
also under discussion are new and innovative programs
to bolster the image of our industry such as a national
Title professional program designed to demonstrate a
commitment to protecting consumers. another idea being
considered to address defalcations which are threatening
both the viability and the veracity of our industry is to
make a fidelity bond available for both agencies and their
employees to protect owners and underwriters, at a
reasonable cost.

Chris Abbinante, Ann Anastasi, Kevin Breeland,
Phil Schulman and Bill Armstrong

Do you like what you are hearing? Maybe you do,
perhaps you don’t. i invite you to join the nJlTa and the
alTa and participate! Together we can meet the
obstacles and find the opportunities and after both of
these in the dictionary, we can find Success.
_________________
Al Santoro is currently Co-President of Esquire Title
Services in Parsippany, NJ, Serves on the Management
Board of the NJLTA Agency Section and chairs ALTA’s
State Legislative and Regulatory Affairs Committee.

Larry Bell
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aSK

THe

expeRT

Dear Expert,

i’m doing a refinance on property owned by a single member llC. The property is
the principal matrimonial residence of the sole member of the llC and his wife.
Does the wife have to join in the execution of the mortgage?

Larry

Dear Larry,
you will find that there is a divergence of views on this situation. Some parties
believe that the possessory interest applies and others that it does not. The
applicable statute reads (in part) “ a. During life every married individual shall be
entitled to joint possession with his spouse of any real property which they occupy
jointly as their principal matrimonial residence . . . One who acquires an estate or
interest in real property from an individual whose spouse is entitled to joint
possession thereof does so subject to such right of possession, unless such right of
possession has been released, extinguished or subordinated by such spouse or has
been terminated by order or judgment of a court of competent jurisdiction or
otherwise.” note, please, that it does not specifically require the property to have
been vested in the mortgagor.
More importantly, the statute does not define when the right comes into being,
which might be when first acquired and first moved into or it might be that it
re-attaches each day of conjugal occupancy. likewise, the question of what
constitutes “principal” as it relates to marital residence is also undefined.
as a result many underwriters believe it prudent to have the non-owning spouse
join in all mortgages (except purchase money mortgages which are specifically
exempted in the statute) or which have been clearly disclaimed in accordance with
the statute, regardless of present residence unless the property is clearly not
susceptible to residential use. The ultimate answer, of course, is, as usual, ask your
underwriter!
The Expert
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T H a n K yO U

FROM

Kyle WilSOn

Dear new Jersey land Title association:
i am writing to thank you once again for awarding me the 2007 John R.
Weigel Scholarship. i graduated from the College of new Jersey this past
May with a BS degree in electrical engineering, and am currently working
for an engineering firm in Haddonfield, nJ. i greatly appreciate the $8,000
scholarship money that i received from your organization. Thank you for
helping me earn my degree and prepare for my future.

Sincerely,

Kyle Wilson
Kyle Wilson

n O Ta R y Q U i z
If the notary doesn’t speak the same language as the signer:
1. Someone must be asked to serve as interpreter
2. The singer must contact the United States Citizenship and
immigration Services
3. The notarization must be done by an immigration attorney
4. The signer should be referred to a notary who speaks the
signer’s language

Answer: 4. Direct communication is essential between the Notary
and the signer. A third party interpreter cannot be used because the
interpreter may have a reason to or may misrepresent the signer’s
intentions to the Notary. The signer will need to find a Notary
who speaks the same language so that direct communications can
take place.
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a S H OV e l

OF

i n Q U i Ry
By: Joseph A. Grabas, CTP

i came upon an oddity of title the other day while visiting the Special Collections Room in
the basement of the alexander library at Rutgers University in new Brunswick. i was there
to do research on 18th century streets and roads in the City of new Brunswick, back when
it was known as prigmore’s Swamp. What i found was a bound volume that contained
assorted Road Returns, which cannot be found in the Middlesex County Clerk’s Office.
More and more i am finding that many types of early Colonial land records are not to be
found in the “usual” places. notorious amongst these are the “ancient” Deeds or
“Unrecorded” Deeds.
When first visiting the Monmouth County Clerk’s Office and looking for some piece of
history, a book with the words ancient Deeds Book 1 inscribed on the binding, sitting alone
atop the shelves, might draw your attention. a closer inspection discloses that there are
only 9 deeds recorded in this book between the years 1873 and 1917 and all the remaining
pages are blank. These are deeds that had been for some time lost and/or unrecorded. By
specific act of the legislature they were entitled to be recorded long after their execution
and without containing a proper acknowledgement. The deeds were brought forth for
recording by the current owner of the land with an affidavit annexed, for the purposes of
clearing and quieting the title. it is not unusual to find deeds recorded years after their date
for various reasons, however, these documents are unique in that they have been off record
for decades and in some cases centuries.
On april 30, 1917, edward C. Taylor brought two deeds to the Monmouth County Clerk for
recording. His father Henry had passed away possessed of 172 acres of land in Middletown
and even though he was the youngest of four siblings, the settlement of the estate was left to
edward as the only son. What he found probably surprised him. The homestead farm,
located right on Kings Highway in the Village of Middletown, where six generations of
Taylors had lived and worked since 1716, had no recorded title evidence. no deeds were
recorded in the Monmouth County Clerk’s Office to prove that the Taylor family was the
rightful owner of all that land. edward searched through 200 years of family records and
found the deeds, one from 1716 and the other from 1739.
So i was not surprised to find Road Returns in a book marked “early Records – 1714 –
Middlesex County” on its binding at Rutgers library. What did surprise me was that when i
inverted the book and began from the “back”, there were a series of deeds dating back to
1706. The Deed records in the Middlesex County Clerk’s Office begin in 1784 and the
Mortgages in 1766. So why were these deeds found languishing in the archival tombs of
our State University?
1714 was a very active year for the Colonial legislature. They passed 15 acts ranging from
an act for Regulating Slaves to an act to prevent the concealing of Stray Cattle or Horses.
as a matter of fact, 1714 is significant as the most prolific year for new legislation between
1703 through 1745! The next closest year had only six new acts passed. On March 15,
1714, the “governour, Council and general assembly” passed An Act for Acknowledging
and Recording of Deeds and Conveyances of Land within each Respective County of
this Province. This act recognized that “there is no Records of Deeds and evidences of
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lands kept within the respective Counties.” To that end, the legislature empowered the Clerk of the Court of Common
pleas of each county to keep a Book or Books for the recording of “Deeds, Conveyances and evidences of lands;” while
at the same time reaffirming the right to record all of the same with the Secretary of the province, thereby creating two
coincidental Recording Offices. The confusion amongst land recording offices began in earnest at an early age.
The Royal Colony of new Jersey was but an extension of Mother england and as such all laws were required to be sent
to the King for his approval and affirmation. So in 1714 this act for recording deeds was placed on a ship to make the
long voyage across the atlantic. Meanwhile life in the colonies moved forward. Therefore on May 5, 1714, John
Barclay, Clerk of the Court of Common pleas of the Counties of Middlesex and Somerset, did open liber a of Deeds and
Conveyances at perth amboy and accept for recording therein a deed dated november 20, 1706. John Barclay had no
way of knowing that on January 20, 1721, King george would Disallow this act. after various bureaucratic delays and
another two months on the high seas, the King’s nullification would arrive back in new Jersey, over eight years later; thus
creating an anomaly in the land title records. This was the book of early Records that i found in the bowels of Rutgers
library. The last deed in the book was “entered” on april 26, 1922.
new Jersey land Records can be found in the most unusual places, be it in the family bible lost for 200 years or in the
catacombs of academe waiting to be discovered once more. a simple search of the land records in the County Clerk’s
Office is but a shovel of inquiry in a mountain of mystery.

O n e W H O Ta K e S T H e p l a C e

OF

a n OT H e R
By: Joseph A. Grabas, CTP

The Title Industry relies heavily upon the efforts and duties of the various County Clerks
and Registers to maintain the land title records in such a fashion allowing us to protect the
property rights of New Jersey citizens. Yet often overlooked and equally important is the
role that Surrogates play in the transfer of land titles. The Surrogates have been “taking
the place of another” since 1710 when the Governor received authority from the
Archbishop of London to be the “ordinary or Surrogate General” to probate wills, which
authority he then bestowed upon others. Under the NJ Constitution of 1844, Surrogates
became constitutional officers and were elected. As Judges of the Probate Court, they are
the only elected Judges in New Jersey. A considerable amount of real property is transferred through estates rather than deed conveyances. We decided to sit down with some
Surrogates and take a closer look at what they do, how they function and the significance
of their work to the title industry and the citizens of this State.

Donald W. De Leo, Hudson County Surrogate
How long have you served as the Surrogate and how were you drawn to this work?
i was elected in 1984, took office in 1985 and am now serving my 6th five year term. i
am a lawyer, having graduated from the Villanova School of law, i served 5 years in the army and
prior to election i had a background in estate law.
As Title people we visit your office to examine records relating to land transfers. Can you tell us about
the other services that you provide to the public?
i consider myself an activist, an attorney and a Surrogate, providing a service to the public to ease
their burden in the most difficult times. except for adoption, no one comes to my office for a happy
reason. We are here to help. no one says no in the office except for me. We will do everything we
can to assist the people who walk through that door. i also serve as the Special probate Clerk, notary,
power of attorney to accept service, issue Orders to Show Cause, liaison with the Dept. of Welfare,
referral to legal aid and timely, compassionate and understanding assistance to all who need it.
i also regularly run programs for Seniors and other groups, traveling throughout the county and
speaking about the importance of estate planning.
You are a judge of the Surrogate’s Court. How did you prepare yourself to deal with legal matters and
estate proceedings?
My background in the law certainly helped, but 27 years behind this desk has been an incredible
teacher.
At what point does an Estate matter leave your venue and remove to a higher Court?
When there is a challenge or contradiction in the estate or when i determine that there is “doubt or
difficulty,” the proceedings are moved to the Superior Court, Chancery Division, probate part.
However all papers regarding same are filed here in our office.
Most people who come to the Surrogate have just experienced a personal tragedy and family loss.
Unlike your counterparts in the Clerk’s Office where the recording of a Deed is usually a happy
occasion, you and your staff service the public in possibly some of the most vulnerable and emotional
situations of their lives. How do you prepare for this and how do you personally manage it over time?
as i said before, except for adoption, a trip to the Surrogate is never for a happy reason. i have an
excellent staff that has quite a bit of experience. We have in house training programs and we also
send them out to iCle courses that pertain to estate matters. We pride ourselves in being compassionate
but have to keep a level tone and attitude when dealing with the bereaved. it can be difficult.
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9-11 was a very challenging experience for our staff. 127 people from Hudson County, mostly
between the ages of 23 and 37 years old, perished on that day and we could see it all happening right
across the river. it was a further tragedy that most of them did not leave a Will. Many had
experienced considerable success and had left a sizeable estate and yet they had not made provision
for their spouses, children or family. i must commend Mayor Rudy giuliani. Without a death
certificate we cannot begin to process an estate. Without physical remains the issuance of a death
certificate is problematic. Rudy set up a system wherein the next of kin could bring a recent pay stub
from one of the companies located in the towers and execute a specific affidavit regarding the
decedent and their actions on that morning. The Death Certificates were issued and we were able to
avoid months, if not years of delay in probating the estates.

Privacy issues are of foremost concern for the public today.
Changes in the law have restricted access to records that used to
be available to the land title industry. Technology and the
Internet have thrown open the doors to public information.
Surrogate’s Records are some of the last public records to be
available online. How are you and your office dealing with the
demand for access to the Surrogate records while still maintaining
the privacy necessary under the law and within the duties of
your position?
The Surrogate’s Office is exempt from OpRa. i would direct you
to Court Rule 1:38e. On all estates we provide minimally the
name, Residence, guardian, Date of Judgment, Judgment, letters
Testamentary and of administration along with the powers and
limitations of each. if a file is sealed, i review the request and
then forward it to the Superior Court Judge for his decision. all
other matters are generally available to the public unless there is
sensitive information contained in the file.
We are also embarking upon a program to update access to the
Surrogate’s Records through the use of a program called
Bluestone. Funding has become available through our special
trust fund and we are very excited about this new technology.
Internet access has allowed many people to engage “self help”
when drafting a Last Will and Testament as opposed to hiring an
attorney. Do you find that this has impacted your job as
Surrogate in any way?
yes. We have found this to present major difficulties. Without
the advice of a qualified lawyer, there are numerous mistakes that
are made in drafting and executing Wills. Some examples are,
no named executor, no Substitute executor, no provision to
serve without bond, no provision for guardianship of Children,
not enough witnesses, not Self proving. One of the saddest
situations is when a developmentally disabled child is left behind
and a Special needs Trust has not been set up. in many
instances the State will step in and claim all of the inheritance
for reimbursement of prior expenses.
We find that often notary publics are providing estate advice and
are dangerously close to the unauthorized practice of law. To
compound the problem, these self help Wills are often brought in
years or decades after they were originally drafted and executed,
only to find that they were done incorrectly and in the worst
cases the Will is not admitted for probate and the laws of
intestacy take precedence.
The death of a loved one can bring about all sorts of emotions
and can alter some people’s judgment. any unnecessary conflict
or complication can sometimes bring out the worst in people.
One morning i arrived at work at 7:30am and there were 2 men
and a woman outside my office raising the roof. When they were
finally allowed in, they continued their disagreement at a fever
pitch. i introduced myself and ask what the problem was. They
informed me that their Mother had just died at 6:00am and they
were here to get her money. everyone handles death in a
different way.
Hudson County has a significantly diverse population. How do
you address the language issues for such a multi-cultural
community in order to be certain that the import of estate
proceedings is properly understood by Executors, Guardians,
Heirs and Beneficiaries?

it certainly is an issue and we handle it rather well. i have the
ability to engage a translator in Spanish, portuguese, Cantonese,
arabic, Hindi, Bengali, Russian and of course english. i was the
first Hudson County Surrogate to hire a Spanish speaking
employee in this office. i also have a network of law Clerks,
interns and attorneys who are fluent in various languages that i
can call upon or refer people to.
Drawing on your years of experience, is there any specific advice
you can give our readers regarding Estate matters?
Most Certainly. go out and engage a qualified attorney who
practices estate law and depending upon your age, elder law,
and execute a last Will and Testament today! Don’t do it
yourself. Roughly 35% of all the estates that are probated in
Hudson County are done without the benefit of a Will. There are
far reaching consequences for your family and loved ones.
Saving a few dollars now by going to a Self Help “legal” website
or a notary public, may probably end up costing your family far
more in the end, not just in money but also in peace of mind.
_______
In our next issue we travel south and sit down for a conversation with
Salem County Surrogate Nicki A. Burke

C O n g R aT U l aT i O n S
Congratulations to David ewan on his new role as Underwriting
Counsel for Westcor land Title insurance Company in Red Bank.
Congratulations to Scott Sumner who has joined Fidelity national Title
group in east Brunswick as Vice president and nJ agency Counsel.

Welcome New Members!
Agency
Stephen M. Flatow
Stephen’s Title agency, llC
165 passaic avenue
Suite 101
Fairfield, nJ 07004

Affiliates
Stephen Mcnally, esq.
CHiUMenTO Mcnally llC
535 Route 38 east
Suite 360
Cherry Hill, nJ 08002

D aT e S T O R e M e M B e R
DECEMBER

JANUARY 2012

FEBRUARY 2012

MARCH 2012

8th

Continuing Education – Grabas Institute for Continuing Education
Bone Boiling, Vitriol, ingress & egress:
a practical look at Restrictions & easements
Grabas Institute – Edison Campus, 55 Carter Drive, Edison, New Jersey

13th

Continuing Education – Grabas Institute for Continuing Education
Masters of Chancery: insuring Foreclosure Titles
Lomurro, Davison, Munoz & Eastman – Freehold, New Jersey

8th – 9th

Research Abstract / Agent Committee Meeting
american land Title association
The Casa Marina Resort – Key West, Florida

18th

Board of Governors Meeting
new Jersey land Title association
NJLTA – 100 Willowbrook Road, Freehold, New Jersey

22nd – 23rd

January Title Agents Executive Conference
american land Title association

24th

Agency Section Meeting and Continuing Education Seminar
new Jersey land Title association
Holiday Inn – East Windsor, New Jersey

9th

Continuing Education – Grabas Institute for Continuing Education
The georgia of the north: african american land Ownership and
Discrimination in nJ.
Grabas Institute – Edison Campus, 55 Carter Dr, Edison, New Jersey

21st

Board of Governors Meeting
new Jersey land Title association
NJLTA – 100 Willowbrook Road, Freehold, New Jersey

25th – 27th

2012 Business Strategies Conference
american land Title association
Marriott Louisville Kentucky – Louisville, Kentucky

27th

Agency Section Meeting and Continuing Education Seminar
new Jersey land Title association
Holiday Inn – East Windsor, New Jersey
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