Attorney General takes
action for AMMO
PSSNY asked to meet
with the Attorney General
to discuss AMMO
Here is what we learned. . .
In a letter sent in February, PSSNY requested a meeting with the Attorney General’s
office to discuss issues related to restricted networks and enforcement options for New
York’s laws preventing mandatory mail order. We copied Assemblyman John McDonald (D-Cohoes) on the letter. The meeting took place Thursday, April 11th at the
Attorney General’s offices in lower Manhattan. Assistant Attorney General Dorothea
Caldwell-Brown and Health Bureau Chief Lisa Landau met with PSSNY representatives
who were joined by Jennifer Mallon, Vice-President and General Counsel for NCPA,
and the newly elected pharmacist-legislator John McDonald.
We learned that the Health Bureau had been actively investigating complaints from
consumers who called the Health Care Helpline (800-428-9071) to explain why they
wanted to have prescriptions filled at their local pharmacy. As staff at the Health Bureau worked to follow up and resolve these complaints, they developed questions and
were eager and willing to meet with pharmacists to learn more. The meeting lasted over
an hour. Topics included communications to consumers that are misleading, ‘prior
authorization’ requests sent to prescribers that are recorded as new prescriptions, roborefills, unstoppable credit card charges for co-payments and other issues.
On June 3, the Attorney General’s Office informed the press that a settlement had been
reached with Empire BlueCross BlueShield to implement “Specialty Prescription Drug
Fulfillment Hardship Exception Criteria” so that their enrollees who meet any of the
specific criteria are guaranteed to have prescriptions filled at local participating pharmacies and will not be forced into mail order pharmacy. The press release named fifteen
other health plans that received letters from the Health Bureau that included the same
criteria.
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Here is the text of the letter sent to chief operating officers of the following:
Aetna Inc.
Health Now New York, Inc.
AXA Equitable Life Insurance Company Independent Health
CDPHP
MVP Health Care
CIGNA
Oxford Health Plans, LLC
Emblem Health Inc.
The Guardian Life Insurance Company
Excellus Blue CrossBlue Shield
of America
Fidelis Care New York
United Health Care
Healthfirst
WellPoint, Inc.

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
120 BROADWAY, NEW YORK, NEW YORK 10271

ERIC T. SCHNEIDERMAN
Attorney General

DOROTHEA CALDWELL-BROWN
Assistant Attorney General
Division of Social Justice
Health Care Bureau
Vox: (212) 416-6346
Fax: (212) 416-8034

June 3, 2013
V I A F I RST C L ASS M A I L
Re: Mail-Order "Specialty" Pharmacies
Dear -----The New York State Attorney General's Office has received dozens of
complaints relating to health insurance company policies that require plan members to
purchase certain drugs from mail-order and specialty pharmacies. Those complaints have
come from health care consumers across New York State, including ------.
Recently, the New York State Attorney General negotiated with Empire Blue Cross Blue
Shield to encourage them to implement    new "Specialty Prescription Drug
Fulfillment Hardship Exception Criteria" that permit qualifying members to obtain
specialty drug prescriptions at retail pharmacies. Policies like this can help ensure access
to critical medicines for consumers, which is why our office is encouraging-------- to
implement a similar policy, if such a policy is not already in place.
The complaints received in the New York State Attorney General's Health Care
Bureau from New York consumers raise a range of very serious concerns about health
plan blanket requirements to obtain prescription drugs through the mail. For some
consumers, packages that arrive through mail-order compromise their privacy, resulting
in curiosity by family members regarding the nature of the consumer's medical condition.
Where drugs require refrigeration, home delivery may interfere with consumers' work
schedule or result in spoilage of the specialized medicines. Finally, where dosage is in
flux, mail delivery of what may not be the current dosage presents serious health
challenges. These are just a few real examples of undeniable hardships wrought by the
imposition of inflexible policies requiring mail-order prescriptions.
Please advise by June 17, 2013 as to whether ------. has a mail-order
exception policy in place, and if so, please provide a copy of your policy to our office. If
----does not have such a policy, please advise whether and when it plans to
implement such a policy.
If you have any questions regarding this matter, please contact me at the number
listed above. Your prompt cooperation is appreciated.

Very truly yours

Specialty Prescription Drug
Fulfillment Hardship Exception
Criteria Developed by Attorney
General and sent to Health Plans
These Hardship Exception Criteria apply to the
Specialty Drug Mandate that requires certain
drugs to be filed by the designated Specialty
Pharmacy Provider(s). These Criteria do not
override existing clinical prior authorization or
medical necessity review processes or benefit
coverage criteria.
The Member need only meet 1 of the following exceptions to qualify for an exception to
the specialty pharmacy fulfillment requirement
(but note, certain exceptions are of limited duration):

Assistant Attorney Ge

1. Member indicates that he/she has a privacy
associated with receiving specialty drugs via
Specialty delivery/overnight courier and after discussion with a designated Specialty
Pharmacy Provider(s) representative about
possible alternative locations to which the
medication(s) could be delivered by the Specialty Pharmacy (such as to the prescribing
physicians office or to an alternative address
specified by the Member like a work address,
friend or relatives address, neighbor, etc.) a
determination is made that there is no suitable alternative delivery location. Examples
of Member privacy concerns may include but
are not limited to, the following:
a. Member lives in an apartment or condo
building where there is a central mailbox
and the mailbox is too small to put the
package in so the delivery person leaves
it on the floor when they are not able to
leave the package at the front door.
b. Member is transient and doesn’t have a
permanent residence and needs to pick
up the medication as they don’t know
where they will be at the time of the delivery.

Dorothea Caldwell-Brown
Assistant Attorney General
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c. Member lives in a high rise with a door man who
receives all deliveries.
d. Member lives in an unsafe area where packages left at
the door may be stolen.
e. Member lives on a main (busy) street where leaving
the package at the front door may pose risk to others (i.e. children frequently play in the areas and may
take the medication not knowing what it is for.
This exception, once granted, applies to all specialty
drugs for which use of a designated Specialty Pharmacy
Provider(s) would otherwise be mandated, for an unlimited period for this Member.
2. The Specialty drug(s) utilized by the Member requires additional local support that cannot be provided by a designated Specialty Pharmacy Provider(s) because the Member is unable to communicate effectively by available
means, e.g., phone, internet or fax, in order to obtain the
prescribed drug(s) and engage in reasonable and appropriate drug product consultation. The basis for exception
request must be supported by a written statement from
the prescribing physician attesting to the condition of the
member that prevents the member from reasonable and
appropriate drug product consultation with the specialty
pharmacy. This exception, once granted, applies only to
the specific drugs with respect to which the request was
made/approved, but applies for an unlimited period;
3. Member has a demonstrated history of past service failures by designated Specialty Pharmacy Provider(s) resulting in member not obtaining medication on a timely
basis. Customer Service can obtain the support for this
exception by contacting the designated Provider(s) and
looking at claims history. This exception, once granted,
applies to all specialty drugs for which use of a designated
Specialty Pharmacy Provider(s) would otherwise be mandated, for an unlimited period;
4. Designated Specialty Pharmacy Provider(s) doe not support a copay/payment assistance program permitted by
WellPoint for the specific drug at issue, which is supported by an alternative in-network pharmacy which the
Member proposes to use. This exception, once granted,
applies only to the specific drug with respect to which the
request was made/approved and applies only for a period
of twelve (12) months;

5. Member is utilizing a Human Growth Hormone medication from a prescribing physician for whom designated
specialty Pharmacy Provider(s) does not fill prescriptions
due to their internal risk policy. This exception, once
granted, applies only to the specific Human Growth Hormone specialty drug with respect to which the request
was made/approved, and applies only for a period of
twelve (12) months.
6. Member will be residing at an address (temporarily or
permanent) to which designated Specialty Pharmacy
Provider(s) indicates it cannot provide reasonably appropriate or consistent on-time delivery to this address. This
exception, once granted, applies to all specialty drugs for
which use of designated Specialty Pharmacy Provider(s)
would otherwise be mandated, for the period during
which such Member resides at such address; OR
7. Member is new to therapy on the specialty drug at issue
and dosing has not been stabilized and will likely fluctuate in near term per clinical indication by prescribing
physician. The basis for this exception request must be
supported by a medically sound written statement from
the prescribing physician confirming the above indication. This exception, once granted, applies only to the
specific specialty drug with respect to which the request
was made/approved and applies only for the a period of
six (6)months.
1988—Twenty-five years ago:
American College of Physicians called for
enhanced education in rational therapeutics
including “increased communication with
pharmacists, as health care professionals with
particular knowledge in this area.”
RU-486 (mifepristone) first marketed in
France as a safe and effective method of early
abortion.
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Lobbying to Strengthen NYS Law
Against Mandatory Mail Order
Assembly passes AMMO Reform Bill in June, 2013; Goal is Passage in Both Assembly and Senate in 2014

Then

Now

PSSNY enjoyed a resounding legislative victory in 2011
when members of the NYS Assembly and Senate voted
nearly unanimously for a bill that would guarantee that consumers in New York in the private insurance market would
always have the option to utilize a local pharmacy. Our
accomplishment came full-circle when Governor Andrew
Cuomo signed the legislation into law on December 12,
2011, effective January 11, 2012.

In 2013 we returned to the legislature and asked AMMO
bill sponsors, Assemblyman Carl Heastie (D-Bronx) and
Senator George Maziarz (R-Monroe, Niagara and Orleans),
to introduce legislation that would strengthen AMMO.
The result is A5723-A sponsored by Assemblyman Heastie
with nineteen co-sponsors and S3995-A sponsored by Senator Maziarz and fifteen co-sponsors.
The new legislation accomplishes three things: (1) removes ‘terms and conditions’
and pre-existing contract provisions; (2) adds a definition of
‘same reimbursement’; and (3)
defines ‘mail order’.

In agreeing to sign the law, the GovNew ‘terms and conditions’
ernor commented that the actual
language to go into statute needed
are specifically designed to
to be clarified. At his request both
steer prescription volume into
houses passed legislation incorporating changes recommended by
pharmacies that are wholly
the Executive. Accordingly, the
Pharmacy owners from across
owned by Pharmacy Benefit
local participating retail pharmacy
the state, independents and
must agree in advance, through a
Managers....
some chains, came to Albany
contractual network agreement, as
on March 5th and again on April
well as the same applicable terms and
16th to lobby for this new bill.
conditions that the insurer has estabWe pointed out that:
lished for the network participating mail order or other nonretail pharmacy.
• Existing law is not working for consumers.
Officials at the Department of Financial Services (the NYS
agency charged with enforcing Insurance laws) interpret
the term “other non-retail pharmacy” to mean ‘specialty’
pharmacies. Clearly, NYS law ends mandatory mail for all
covered drugs.
Officials also point out that law requires the retail pharmacy
to have a contract that specifies its agreement to accept the
same price as well as terms and conditions. However, the
law does not require that retail pharmacies are given such a
contract.
Pharmacies that have pressed PBMs and health plans for
these contracts have learned that terms and conditions are
being used to block retail pharmacies from participating,
thereby undermining the clear intent of the law.

• Consumers are complaining to state agencies, demanding
access to local pharmacies.
• The bill eliminates barriers that undermine original legislative intent.
• It’s cost-neutral. Cost should be no more at retail than at
mail.
• These changes will prevent gamesmanship in marketing.
Specifically, with regard to terms and conditions, we pointed
out that:
• ‘Terms and conditions’ are being used by Pharmacy Benefit Managers to block community pharmacies from dispensing certain covered drugs.
continued next page
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• New ‘terms and conditions’ are specifically designed to
steer prescription volume into pharmacies that are wholly
owned by Pharmacy Benefit Managers.
• ‘Terms and conditions’ in state law raise significant antitrust issues.
• New ‘terms and conditions’ are designed for large public
companies that do not operate in a community retail environment.
• ‘Terms and conditions’ in state insurance law create bureaucratic procedures designed as barriers to community
pharmacy participation.
• ‘Terms and conditions’ undermine the law’s original intent, which is to guarantee that consumers have the option
to choose a local pharmacy.

Examples of Hostile Terms and Conditions
• Extensive reporting requirements in multiple formats that
software systems in community pharmacies do not support. Pharmacy Benefit Managers adjudicate claims for all
prescriptions dispensed in community pharmacies. They
have access to data.
• Unnecessary and onerous accreditation requirements.
Pharmacies in New York are registered and operate under the jurisdiction of the State Board of Pharmacy and
dispense medications in a highly regulated environment.
Accreditations specified in ‘terms and conditions’ are very
expensive. They are designed as a barrier to keep community pharmacies out of a growing pharmaceutical market.
• Cumbersome and time-consuming application process
featuring extensive requests for documentation that go far
beyond community pharmacy business practices.

The following is the new language that would
appear in NYS Insurance Law if AMMO reform is signed into law. As of June, 2013, only
the Assembly has passed the bill. The legislature is scheduled to reconvene in January,
2014.
A5723-A Heastie/S3995-A Maziarz
Definitions: For the purpose of this paragraph:
“Same reimbursement amount” shall mean that any coverage described under paragraph B of this section shall
provide the same benchmark index, including the same
average wholesale price, maximum allowable cost and
national prescription drug codes to reimburse all pharmacies participating in the insurer’s network regardless of
whether a pharmacy is a mail order pharmacy or a nonmail order pharmacy.
“Mail order pharmacy” means a pharmacy whose primary business is to receive prescriptions by mail, telefax or
through electronic submissions and to dispense medication to patients through the use of the United States Mail
or other common or contract carrier services and provides any consultation with patients electronically rather
than face-to-face.
(B) Any policy that provides coverage for prescription
drugs shall permit each insured to fill any covered prescription that may be obtained at a network participating mail order or other non-retail pharmacy, at the insured’s option, at a network participating non-mail order
retail pharmacy provided that the network participating
non-mail order retail pharmacy agrees to the same reimbursement amount that the insurer has established for
the network participating mail order or other non-retail
pharmacy. In such a case, the policy shall not impose a
co-payment fee or other condition on any insured who
elects to purchase prescription drugs from a network participating non-mail order retail pharmacy which is not
also imposed on insureds electing to purchase drugs from
a network participating mail order or other non-retail
pharmacy.
Deleted are “terms and conditions”
Deleted are “agrees in advance through a contractual
network agreement”
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