
Negotiation Skills 
for the Litigator
STRATEGY, PSYCHOLOGY AND TACTICS

Presenter
Presentation Notes
95% of all cases in litigation resolved prior to trial.  The real question is whether or not you’ve maximized the settlement value of the 95% of cases that you settle.  Hopefully by the end of this program I may impart something that you find useful in how you approach the next case that you settle.  If you can improve your negotiation skills you have improved 95% of the outcome of your caseload.



Value of Settlement
"A bad settlement is better than a good lawsuit"

Transaction Costs Litigation Destroys 
Relationships

95% of Cases 
Resolve
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Presentation Notes
For all of us, it is intuitive why you should attempt to resolve a case short of trial.  It is both an economic reality and a resource reality that not all cases can or should be litigated

Sun Tzu (The Art of War - often applied to litigation strategy): "The supreme art of war is to subdue the enemy without fighting.“

“certainty and control over the outcome are often worth more than the gamble of a trial”



Settlement 
Forums

Counsel to Counsel

Private Mediation

Judicial Supervised 
Settlement Conferences
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Presentation Notes
The focus of this presentation is how you can improve your negotiating skills when you are engaged in counsel to counsel negotiations.  Most of the things that we will discuss also are applicable to mediation and MSC.  However, much of what we talk about involves you interpersonal engagement with the opposing side without the buffer of a mediator or a judicial officer. 



General Negotiation Strategies
The Five C’s   

Collaboration Communication Compromise

Creativity Credibility

Karrass Negotiating
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The five C were developed by Chester Karrass who is a world renown business negotiation trainer.  Effective Negotiating is the most attended negotiation seminar 1.5 million.  
Collaboration
Work together with the other person instead of fighting against them.
Treat the discussion as a shared problem to solve.
Use words like "we" instead of "I" to build a partnership. 
 Communication
Listen closely to what the other person says.
State your needs and limits in a clear, polite way.
Ask questions to find out what they truly want. 
Compromise
Be flexible and willing to give a little.
Let go of small issues to win important ones.
Meet the other person in the middle when possible. 
Dale Carnegie: "Each party should gain from the negotiation."
Creativity
Look for smart solutions that are not obvious at first.
Think of new ideas to satisfy both sides.
Change the terms or options to make the final deal bigger and better. 
Credibility
Tell the truth and keep your promises.
Back up your claims with real facts.
Build a strong reputation so the other side trusts you. 





Anatomy of a Settlement

Investigation 
and 

Preparation
Demand 

Letter
Offers and 

Counteroffers

Agreement
Confirming 

the 
Settlement
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Step 1: Investigation and Preparation
Gather evidence: Lawyers collect police reports, medical bills, photos, contracts, and witness statements.
Calculate losses: They add up economic costs (bills, lost wages) and non-economic costs (pain and suffering).
Assess leverage: They look at similar past court cases and prepare to go to trial if needed. 
Step 2: The Demand Letter
Send the demand: The plaintiff's lawyer sends a formal letter to the opposing party or insurance company.
State the facts: The letter explains why the other side is at fault and details the total money requested. 
Step 3: Offers and Counteroffers
Lowball response: The opposing side often replies with a low initial offer.
Back-and-forth: Attorneys trade counteroffers, using facts, legal precedents, and trial readiness as leverage.
Avoid traps: Skilled lawyers avoid bidding against themselves and push for realistic payout ranges. 
Step 4: Mediation or Finalization
Mediation: If talks stall, a neutral third-party mediator helps both sides find a middle ground.
Closing the deal: Once both sides agree on a price, the lawyer drafts a binding, final settlement agreement. 




Styles of 
Negotiation

Distributive 
Pie

Facilitative
Integrative
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Distributive Pie bargaining is akin to a push pull style of negotiation.  A dollar gained by one side is a dollar lost by the other.  In other words,  there is one pie and the negotiation strategy is to get as big a piece of pie as possible. 
Integrative Bargaining the focus is on overlapping interests or a tradeoff of interests and not positions.  This permits creative and customizable settlements. 




Strategies for 
Effective 
Settlements



Each Case is 
Unique

Objectives 
and interest 
vary

Pre-Settlement 
Investigation 
and Discovery

Know both 
your case 
and your 
opponents

Timing of 
Settlement 
Negotiations

All parties 
have to be 
ready to 
negotiate
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Each case is unique.
Tendency to approach all cases the same, particularly if you have a personal injury practice or on the defense resolving the case at the least expense. 
Pre settlement investigation and discovery
Not only do you need to know your case and your opponents case but more importantly the opposing side must also have sufficient information to full assess their case from a risk analysis.
Sun Zhu “Every battle is won before it is fought”
A party will almost always assumed that information that is withheld is favorable to their position. 
Timing of Settlement Negotiations
Settlement will not happen if the parties are not ready and not prepared to negotiate. 
This is the point at which the parties have reviewed their case, looked into the future, evaluated the issues and looked at the costs of going forward vs. the potential recovery.
If you’re a defense attorney there is a benefit in seeking information early on the Plaintiff’s position of the value of their case.
After sufficient discovery has occurred where both sides are in a position to assess risk benefit analysis of settlement. 
Before the resolution of a dispositive motion.
Risk has an economic value that evaporates once a dispositive motion is resolved. 




Correct 
Settlement 
Forum

Counsel to 
Counsel
Mediation
MSC

Client 
Preparation

The Client must 
be ready to 
resolve
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Correct forum of settlement
Lawyer to Lawyer
Judicially Supervised Mandatory Settlement Conference
Private Confidential  Mediation
Preparation of the Client for Settlement

Client must be prepared to make an informed decision

Client should review opposing parties settlement briefs and be fully aware of the litigation risks. 

The client should be aware of the give and take process of negotiations and not to be offended by offers made during the process




Pre-Negotiation 
Considerations
 Know Your Settlement Range
 Zone of Possible Agreement
 Identify and Express Opposing 

Sides Challenging Factual and 
Legal Positions

 Consider Non-Monetary Solutions
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Know your settlement range before negotiating
Ideal outcome
Target Settlement Amount
What you expect realistically to achieve
Reservation Point
Point you are better off walking away and continuing to litigate
Estimate the Zone of Possible Agreement
The opposing sides range
Challenging but this is the what a private mediator is always assessing.
“Knowing your opponent if 50% of the victory”
Identify and express those factual and legal positions that are challenging for the opposing counsel to satisfactorily answer. 
Non-monetary considerations
Although we are generally dealing with monetary disputes, that is often times secondary, particularly is non personal injury cases.
Probate, family law, real estate, business litigation etc. 
These negotiating elements often have disproportionate value to the parties.  E.g. the value of a home may have more value to one party then the assessed value of the home to another party. 




Negotiation Pitfalls

 Opening Number or Demand

 Giving Away Something for Nothing

 The Objective is Settlement not Winning
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Your opening number of offer must be strategically set.
The first offer or demand, sets the tone of the negotiation process and can end any fruitful settlement at the start.
The opening number can set the negotiation range.
The number should be supported by a rational basis and supported by the evidence in the case.  The number should not appear to be arbitrary but tied to the evidence and a appropriate risk analysis. 
Policy limit demand
Very appropriate in the right case where this a potential of a bad faith action or a need to bring in an excess insurer and at the right time.   
If the case is not appropriate then the defense counsel and adjuster will not take you seriously. 
CCP 998 demands
Never give something away for nothing.
Try to seek some concession.  Don’t bid against yourself. 
You want to create reciprocity and make each movement meaningful.
The objective is not “winning” but settling your case
The focus is not soley on who has the better case but what arguments will get movement on the other side. 
Litigation risks but be credible and not exaggerated. 
Sometime the best negotiation strategy is to walk away. 
But make sure that you have a litigation plan in place. 
What’s in the box!
Assessing the merits of your case based on all known facts but not necessarily on what evidence will actually come before the jury.  The risk benefit analysis must be based on what is admissible.  




Negotiation Pitfalls

 Argument to Opposing Side is Not Focused on 
Movement

 Accurate Assessment of Litigation Risk on both sides

 Have a Litigation Plan in Place, just in case

 Accessing your case by “What’s in the Box”
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Your opening number of offer must be strategically set.
The first offer or demand, sets the tone of the negotiation process and can end any fruitful settlement at the start.
The opening number can set the negotiation range.
The number should be supported by a rational basis and supported by the evidence in the case.  The number should not appear to be arbitrary but tied to the evidence and a appropriate risk analysis. 
Policy limit demand
Very appropriate in the right case where this a potential of a bad faith action or a need to bring in an excess insurer and at the right time.   
If the case is not appropriate then the defense counsel and adjuster will not take you seriously. 
CCP 998 demands
Never give something away for nothing.
Try to seek some concession.  Don’t bid against yourself. 
You want to create reciprocity and make each movement meaningful.
The objective is not “winning” but settling your case
The focus is not soley on who has the better case but what arguments will get movement on the other side. 
Litigation risks but be credible and not exaggerated. 
Sometime the best negotiation strategy is to walk away. 
But make sure that you have a litigation plan in place. 
What’s in the box!
Assessing the merits of your case based on all known facts but not necessarily on what evidence will actually come before the jury.  The risk benefit analysis must be based on what is admissible.  




Psychological 
Aspect of 

Negotiations

 Value of Collaboration
 Pre-suation

Receptive Opponent
 Emphasize your Strength AND 

Validate their positions
 Tethering Your Number
 Suggesting Creative Solutions

Influence in Settlement Negotiations: 
15 tips
Stacie Hauser:Advocate August 2019

Influence: The Psychology of 
Persuasion
Robert Cialdini  1984
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Article by Stacie Hauser in the Advocate from 2019 based on studies by a behavioral scientist Robert Cialdini about the art of persuasion
The focus is on the value of collaboration with opposing counsel.  Based on my experience as a mediator, I believe that this approach is tremendously effective in getting the most value out of your case.  If you are effective  at this approach your opposing counsel in someways becomes your ally in getting to the number your seeking.
Pre-suasion
Creating an environment where opposing counsel is receptive to your positions.  You are creating a situation where opposing counsel will give credibility to your arguments and your valuation
Focus their attention on your strongest points prior to making the settlement proposal but at the same time validate opposing counsel’s feelings and positions.  Building credibility.
The discussion should tether a larger number to your valuation than your settlement offer. Creating a higher valuation to anchor your number making your demand appear reasonable.  But the anchor number must be realistic or you risk ending the negotiation. 
Encourage opposing counsel to work out a creative resolution in a collaborative fashion.  This would include tethering an offer or demand to an interest that the opposing party values, e.g. moving on from litigation.
Value of reciprocity
Accommodate the needs of the opposing party and counsel both in litigation and interpersonal interaction.
Value of “liking”
You’re attempting to influence the opposing side to accept a request. This is also part of reciprocity.  But during settlement negotiations if possible validate their positions and interact respectfully and with empathy.   Show an interest in meeting their needs and look for tradeoffs. 
Character attacks are avoided.
Focus on solutions and not forcing opposing counsel to take inconsistent positions.   Keep negotiating position fluid and avoid steadfast positions.   The ideal situation is where the opposing parties position is consistent if your position on valuation or settlement.  E.g. both side need to get past the litigation or at the end of the day there are no winners. 
Focus on “unity”
This is just an aspect of working collaboratively with opposing counsel.  “we can get this problem solved”




Psychological 
Aspect of 

Negotiations

 Reciprocity
 Accommodate Needs

 Value of Liking
 Show an Interest in meeting their 

needs
 Focus on Solutions

 Both Positions Consistent
 “Unity”

 Common Goal Problem Solving
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Article by Stacie Hauser in the Advocate from 2019 based on studies by a behavioral scientist Robert Cialdini about the art of persuasion
The focus is on the value of collaboration with opposing counsel.  Based on my experience as a mediator, I believe that this approach is tremendously effective in getting the most value out of your case.  If you are effective  at this approach your opposing counsel in someways becomes your ally in getting to the number your seeking.
Pre-suasion
Creating an environment where opposing counsel is receptive to your positions.  You are creating a situation where opposing counsel will give credibility to your arguments and your valuation
Focus their attention on your strongest points prior to making the settlement proposal but at the same time validate opposing counsel’s feelings and positions.  Building credibility.
The discussion should tether a larger number to your valuation than your settlement offer. Creating a higher valuation to anchor your number making your demand appear reasonable.  But the anchor number must be realistic or you risk ending the negotiation. 
Encourage opposing counsel to work out a creative resolution in a collaborative fashion.  This would include tethering an offer or demand to an interest that the opposing party values, e.g. moving on from litigation.
Value of reciprocity
Accommodate the needs of the opposing party and counsel both in litigation and interpersonal interaction.
Value of “liking”
You’re attempting to influence the opposing side to accept a request. This is also part of reciprocity.  But during settlement negotiations if possible validate their positions and interact respectfully and with empathy.   Show an interest in meeting their needs and look for tradeoffs. 
Character attacks are avoided.
Focus on solutions and not forcing opposing counsel to take inconsistent positions.   Keep negotiating position fluid and avoid steadfast positions.   The ideal situation is where the opposing parties position is consistent if your position on valuation or settlement.  E.g. both side need to get past the litigation or at the end of the day there are no winners. 
Focus on “unity”
This is just an aspect of working collaboratively with opposing counsel.  “we can get this problem solved”
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BATNA stands for, “Best Alternative to a Negotiated Agreement”. It is a tool for assessing why someone in a negotiation is either willing to settle (sometimes prematurely) or unwilling to settle (sometimes to their own detriment). The framework suggests that someone’s willingness to settle depends, in part, on how they view the alternative to settling. For example, if I think the alternative to settling on a negotiated agreement is that I go to court and win even more, I probably won’t want to agree to a settlement. Conversely, if I don’t think I have other options, I may settle for something that I don’t really like or want. 
�
For a mediator, this framework can help them support the parties and craft more long-lasting solutions. If a party in a conflict feels they have a good BATNA, the mediator may encourage them to get a second opinion just to be sure. Conversely, if someone is settling for a sub-optimal outcome, the mediator might brainstorm alternatives with them or help them think of new options. This would typically be done in a private, one-on-one meeting without the other party. The mediator must be careful to stay neutral in these conversations. But if either party misjudges their BATNA, the outcome will not be a positive one. Reality-checking each party's BATNA is a key conflict resolution tool. 




Best Alternative to a Negotiated 
Agreement

Risk 
Adjusted 

Alternative

Probability 
of Winning

Hidden 
Costs of 
Litigation

“Stress 
Tax”
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n negotiation theory, this alternative is known as the BATNA (Best Alternative to a Negotiated Agreement). When calculating a "risk-adjusted alternative," attorneys look at:
The Probability of Winning: A $1,000,000 claim with only a 50% chance of success at trial is mathematically worth a risk-adjusted $500,000.
Hidden Costs: The guaranteed expenses of trial, including expert witness fees, administrative costs, and billable attorney hours.
The "Stress Tax": The emotional toll, reputational risk, and time lost by dragging a dispute through court for months or years.
By demonstrating that a trial is highly unpredictable, expensive, and stressful, you make the certainty of your settlement offer look like the safer, smarter financial choice for them.




Effective Settlements Are 
Not About Persuading 
Opposing Counsel That 
Your Case is Worth $$$ but 
Persuading the Other Side 
That Their Risk-Adjusted 
Alternative to Settlement is 
Worse Than $$$
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Parties rarely settle just because they agree on the value of a case, instead they settle because of RISK MANAGEMENT

William Ury: "The purpose of negotiation is to explore whether you can satisfy your interests better through an agreement than you could by pursuing your Best Alternative to a Negotiated Agreement (BATNA).






Thank You

Hon. Russell L. Hom (ret.)
rhom@judicatewest.com
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