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Using Discovery at Trial

Avoiding Mistakes and Maximizing Persuasive Impact

Hon. Lauri Damrell


Presenter
Presentation Notes
Central theme: cases are won in discovery but lost at trial when counsel can't convert the discovery record into admissible, persuasive evidence
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Presenter
Presentation Notes
Part One: Governing Framework - statutory/case backbone for depositions, RFAs, interrogatories, party admissions
Part Two: Pretrial Preparation - issues that most often cause avoidable trial problems
Part Three: Trial Strategy: 
proof matrix/witness notebook 
RFAs 
depositions 
general tactics
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The Governing Framework

How each discovery device comes into evidence at trial


Presenter
Presentation Notes
Reference section - practical application comes later

- Depositions - CCP § 2025.620
- Requests for Admission - CCP § 2033.410
- Interrogatory answers - CCP § 2030.410
- Evidence Code backbone - §§ 1220, 1235, 771


FRAMEWORK — A

Depositions

e Impeachment (CCP § 2025.620(a))

e Adverse party — any purpose (subd. (b))

e Unavailability (subd. (c))
e Experts on video (subd. (d))

e Completeness (subd. (e))


Presenter
Presentation Notes
Governing statute: CCP § 2025.620 - usable "so far as admissible under the rules of evidence," as if deponent testified live

Subd. (a): impeachment / any purpose permitted by Evid. Code

Subd. (b): adverse-party rule - most powerful tool in this framework
- Usable for ANY purpose against a party, or an officer/director/managing agent/employee/PMK designee
- No objection that deponent is available, has testified, or will testify
- Can read opposing party's deposition into case-in-chief without calling them
- Limit: Haluck v. Ricoh Electronics, Inc. (2007) 151 Cal.App.4th 994 - reaches only those who were a party/officer/employee AT THE TIME OF THE DEPOSITION; admitting a former employee's testimony without a showing of unavailability was reversible error
- Practice point: confirm deponent's status as of the deposition date, not trial date

Subd. (c): unavailability – resides 150+ miles from courthouse, privilege, disqualification, death/illness, uncompellable absence, exceptional circumstances

Subd. (d): treating/consulting physicians & experts - video usable even if witness is available, if properly noticed/recorded

Subd. (e): rule of completeness - introducing part opens the door to other relevant parts


FRAMEWORK — B

Requests for Admission: Conclusive, Not
Weighed

Ay [

Depositions & Interrogatories Requests for Admission

Conclusively established against the
Evidence to be weighed by the jury like admitting party — no contrary evidence
any other testimony. is admissible absent leave to withdraw or
amend.


Presenter
Presentation Notes
Governing statute: CCP § 2033.410

Admitted RFA = CONCLUSIVELY ESTABLISHED against the admitting party (absent leave to withdraw/amend under § 2033.300 based on mistake/inadvertence/excusable neglect and no substantial prejudice to opposing party)
Binds only that party, only in this action - not usable in other proceedings

The key contrast (repeats throughout the talk):
- Depositions & interrogatory answers -> WEIGHED like any other evidence
- RFAs (once admitted) -> CONCLUSIVE, no contrary evidence admissible

RFAs reach conclusions, opinions, application of law to fact, and document genuineness


FRAMEWORK — C

Interrogatory Answers

e Usable only against the responding party
e Availability of responder is no objection

e Weighed, not conclusive



Presenter
Presentation Notes
Governing statute: CCP § 2030.410
Usable at trial ONLY against the responding party
Availability of responder is no objection

Narrower than RFAs in two ways:
- Usable only against the responder (not broader "party-affiliated" use like depositions)
- Weighed, not conclusive


FRAMEWORK — D

The Evidence Code Backbone

e § 1220 — party admissions
e § 1235 — prior inconsistent statements

e § 771 — refreshing recollection

e Admissions could prove the whole case


Presenter
Presentation Notes
Evid. Code § 1220 - party admissions
- Party's own statement offered against them - not barred by hearsay
- Lets deposition/interrogatory testimony in as SUBSTANTIVE evidence, not just impeachment
- Not limited to formal "admissions" - covers all statements offered against that party

Evid. Code § 1235 - prior inconsistent statements
- Comes in (per § 770 compliance – which we will discuss later) both to impeach AND substantively for truth

Evid. Code § 771 - refreshing recollection
- Writing used to refresh must be produced on request or testimony is stricken
- Adverse party may inspect, cross-examine, and introduce relevant portions

The payoff: Mayhood v. La Rosa (1962) 58 Cal.2d 498 - admissions "may be used to establish any material fact, a prima facie case, or even to prove the whole case" - not limited to impeachment
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Pretrial Preparation

Targeted issues that cause trouble at trial if missed


Presenter
Presentation Notes
Not a comprehensive checklist - targeted issues that most often cause avoidable trial problems:
- Written responses not drafted with trial in mind
- Expert depositions not properly locked in
- Supplemental discovery never served
- Misunderstanding when evidence sanctions / exclusion actually apply


Do you currently build a proof matrix
when litigating a case?

@ The Slido app must be installed on every computer you’re presenting from SlidO
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INEGLIGENCE SERIES

400 Megligence
401 Basic Standard of Care
405 Comparative Fault of Plaintiff
418 Presumption of Negligence per se
426 Megligent Hiring, Supervision, or Retention of
Employee
430 Causation: Substantial Factor
431 Causation: Multiple Causes
MOTOR VEHICLES AND HIGHWAY SAFETY SERIES
700 Basic Standard of Care
706 Basic Speed Law (Meh. Code, § 22352)
707 Speed Limit
709 Driving Under the Influence




Claims Matrix

Claim/Element Plaintiff's Possible Witnesses Documents Possible Objections /Notes
Arpument Defense

NEGLIGENCE [CACI

400)

Bob Smith was

negligent

Per se: not driving at
reasonable speed
(CACI 706, 707)

Per se: under the
influence (CACI 709

Paul Jones was harmed

Linda Jones was harmed

Bob Smith's negligence
was substantial factor in
causing harm (see also
CACI 3927 and 3928)

COMPARATIVE FAULT
(CACI 405)

Paul Jones was
negligent

Paul Jones's negligence
was a substantial factor
in causing his harm




PRETRIAL — A

Trial-Proof Your Written
Discovery

e Treat verified response like sworn trial exhibit

e No duty to update, but you have right to
supplement

e Deeming an initial answer binding requires

prejudice + no justification + meet-and-confer



Presenter
Presentation Notes
Hedged/sloppy interrogatory answers = admissions against your own client (CCP § 2030.410)
- Example: "not aware of prior incidents, but discovery is ongoing" -> read back verbatim once 3 incidents surface
- Fix: treat every verified response as a sworn trial exhibit the day it's drafted

No duty to update a later-inaccurate interrogatory answer
- Each side has the RIGHT to serve supplemental interrogatories before trial
- If not exercised, reliance on stale answer shouldn't exclude later-discovered contrary evidence
- Biles v. Exxon Mobil Corp. (2004) 124 Cal.App.4th 1315, 1328
- R & B Auto Center, Inc. v. Farmers Group, Inc. (2006) 140 Cal.App.4th 327, 357

Deeming an initial answer binding after amendment - CCP § 2030.310(b) requires:
1. Substantial prejudice to propounding party not curable by continuance to permit further discovery or by use of the initial answer under 2030.410 (propounding party may use any answer to an interrogatory against responding party).
2. No substantial justification by responding party for original answer
3. Meet-and-confer compliance

Authority: CCP §§ 2030.410, 2030.310(b)-(c); Evid. Code § 1220


PRETRIAL — B

Lock In Your Expert
Depositions

e Protect your own expert: concise and
complete declaration

e Box in opposing expert: "Are these your
only opinions?"

e Object by motion in limine, not trial

ambush


Presenter
Presentation Notes
Familiarize yourself with expert disclosure rules/deadlines!

Protect your own expert:
- Keep the declaration precise/complete - don't rely on deposition to fill gaps
- Courts often deny late leave to augment 
Bonds v. Roy (1999) 20 Cal.4th 140 - denied on last day of trial
McDonald v. Zargaryan (2025) 117 Cal.App.5th 344 - new expert 7 days before trial excluded

On offense (opposing expert):
- Ask directly at deposition: "are these your only opinions?“
- That question is what makes exclusion of later undisclosed opinions viable

Be thorough: (See Deposing Opposing Experts:, Cal. Prac. Guide Civ. Pro. Before Trial Ch. 8J-7 [8:1688])
• What exhibits will you use at trial?
• What assignment were you given? Have you completed that assignment? If not, when can we continue your depo?
• What are the areas in which you will be offering an opinion at trial?
• Any other areas relevant to this case in which you are prepared to express an opinion if asked? 
• What is the basis of your opinion regarding…?
• What documents, reference materials, conversations, meetings or examinations support that opinion?
• What part of your education or experience qualifies you to offer that opinion?
• Ask treating physicians whether they hold any opinions on the matter on which expert testimony will be required at trial; and if so, the manner in which they obtained the factual underpinning of those opinions. [See Schreiber v. Estate of Kiser (1999) 22 C4th 31, 39, 91 CR2d 293, 300] (Note, however, that this question may obligate deposing counsel to pay an expert witness fee to the treating physician; see ¶ 8:1697.5.)
• After this deposition, do you have any plans to review more evidence, conduct more experiments or do anything else to support your opinions? (See ¶ 8:1718.2.)
• Do you have any opinions about any of the other experts or expert opinions in this case?
• If you had limitless time and resources, is there other work you would like to do in forming your opinions?
• (In conclusion) Do you have any opinions for trial that I have not asked you about?


If your own expert develops more to say: notify opposing counsel immediately, offer a paid supplemental deposition

Object by MOTION IN LIMINE, not trial ambush
- Note standard: trial court shall exclude expert opinion testimony offered by party who has “unreasonably” failed to comply with the exchange requirements, on objection by one who has complied.”

Your own disclosure must be complete/timely - that's your standing to exclude theirs


PRETRIAL — B

Video Depositions: Reserve
the Right in the Notice

e Notice must reserve right

e \Written notice of intent to offer

e Usable even if witness is available to
testify


Presenter
Presentation Notes
Video of treating/consulting physician or expert usable even if witness is available - ONLY IF notice reserved the right

CCP § 2025.220(a)(6): notice must state, in 12-pt type, intent to reserve right to use video under § 2025.620(d)
- Camera operator must be authorized to administer oath, disinterested

CCP § 2025.340(m): written notice of intent to offer + which parts, timed for objections/editing before trial

Recurring mistake: great testimony captured, then unusable - notice never reserved trial use

Fix: build a trial-use checklist into every deposition notice


PRETRIAL — C

Serve Supplemental Discovery
Before It's Too Late

e No duty on the other side to update stale

e The fix is yours: §§ 2030.070 & 2031.050

e Serve final discovery ~60 days before trial


Presenter
Presentation Notes
No duty to update stale interrogatory answers
- Singer v. Superior Court (Parr-Richmond Terminal Co.) (1960) 54 Cal.2d 318, 325
- Biles v. Exxon Mobil Corp. (2004) 124 Cal.App.4th 1315, 1328

The fix is yours to use:
- CCP § 2030.070 - supplemental interrogatories
- CCP § 2031.050 - supplemental document demands
- Each: twice before initial trial-date setting, once after (more with good cause)

If unused: earlier answers don't bar different evidence at trial/summary judgment (subject only to impeachment by original answer) - unless an intentionally false answer prejudiced a party

Practical deadline: responses due 30+ days before initial trial date (CCP § 2024.020) -> serve final discovery ~60 days before trial


PRETRIAL — D

Evidence Sanctions: Know the
Real Test

e Mere failure to produce is NOT enough
e Be ready to prove you asked for it

e Requires: a violated court order OR
willfully concealed or false answer

e An evasive answer = move to compel



Presenter
Presentation Notes
Mere failure to produce not automatic evidence sanction
- DID YOU ASK FOR IT? Be ready to prove that you did. 

CCP § 2023.030(c) requires “misuse of discovery process” – generally involving
1. A VIOLATED COURT ORDER compelling further response, OR
2. A WILLFULLY CONCEALED or FALSE answer

Thoren v. Johnston & Washer (1972) 29 Cal.App.3d 270 - narrow doctrine: willful concealment of a known witness

Saxena v. Goffney (2008) 159 Cal.App.4th 316, 332-34 - narrows Thoren:
- Evasive/incomplete (not shown false) answer does not warrant sanction without a violated order
- Remedy was a motion to compel - failing to file it waives the right

Mitchell v. Superior Court (2015) 243 Cal.App.4th 269 - courts read request scope LITERALLY

Exception: Karlsson v. Ford Motor Co. (2006) 140 Cal.App.4th 1202 - pattern of willful abuse causing unavailability of evidence needs no violated order

Bottom line: burden is on the propounding party to enforce discovery


PRETRIAL — D

Waiver by Failing to Include
on Trial Exhibit/Witness List

e No single statute makes omission
automatically fatal

e |R 2.98: requires meet and confer, but no
express exclusion sanction (but see LASC
Local Rules 3.25(f)(1), 3.52)

e Real risk: the court's inherent authority, or
willful misuse



Presenter
Presentation Notes
No single CA statute makes exhibit-list omission automatically fatal
Sacramento LR 2.98 - only requires meet-and-confer + binder prep, no exclusion sanction itself

Real exclusion risk comes from:
1. Court's inherent authority to enforce its own pretrial order
2. Willful discovery-misuse sanction (same § 2023.030(c) / Thoren / Saxena framework)

Sacramento County Local Rule 2.98 itself only requires a meet-and-confer to identify agreed vs. contested exhibits and preparation of exhibit binders — it does not itself impose an exclusion sanction.

Compare:
- LASC Local Rule 3.25(f)(1) - exhibit/witness lists due 5 court days before FSC; noncompliance may bar witnesses/exhibits
- LASC Local Rule 3.52 - exhibits (other than good-faith impeachment) must be exchanged/pre-numbered

Practice point: confirm your assigned department's specific trial order - don't assume a rule-based exclusion applies statewide
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Trial Strategy

Using discovery effectively to maximize persuasive impact


Presenter
Presentation Notes
1. Proof matrix + witness notebook (finalize before trial)
2. Requests for admission at trial
3. Using depositions effectively (incl. Hon. Mark V. Mooney's practical guidance)
4. General trial tactics


TRIAL STRATEGY — A

Finalize Your Proof Matrix

e Element - document - authenticating
withess

e Plan authentication now; documents

don't authenticate themselves

e Use it to spot gaps, MILs, and sequencing



Presenter
Presentation Notes
Matches: element of claim/defense -> document that proves it -> witness who lays foundation -> anticipated objections/how to beat them -> existing admissions that eliminate need for proof

Authentication planning: documents are not self-authenticating - assign a witness to each key document IN ADVANCE
- If only a hostile witness can authenticate, plan that cross deliberately

Also used to spot: discovery gaps, trial readiness, opposing party's positions, potential motions in limine, evidence sequencing


Trial Exhibit Worksheet‘

Exhibit
No.

Description

Who Will
Authenticate?

Potential Objections/Notes

1

Sutter Medical Center ER Records -
Intake notes, physician and nurse
reports, imaging orders,

and initial diagnosis.

MRI Scans of Paul Jones' Cervical
Spine — Radiologist's report
confirming herniated discs.

Records from Dr. Benjamin Adler
(Orthopedic Surgeon) - Pre - op
evaluation, surgical notes,

post - op follow - up reports.

Physical Therapy Records - Session
notes and functional assessments
from Dr. Marcus El - Amin.

Medical Bills and Invoices — All
treatment costs from ER to surgery
and rehabilitation.

Neck Surgery Consent Form -
Signed by Paul Jones before his
October 2024 surcery.

Paul Jones' Payroll Records from
Bank of Sacramento - Before and
after the accident to

establish lost income.




Witnhess Worksheet

Witness Name

Offered By

Description

Device to
Secure
Appearance
(if anv)

Documents

Possible Objections/Notes

Paul Jones

Plaintiff; recollection
of accident, nature
and extent of
injuries/damages

Linda Jones

Paul's wife; will testify
about the impact of
the accident on Paul's
life and her own
damages from
quitting her job

Bob Smith Defendant;
recollection of
accident and events
leading up to accident

Officer Dana First responder at the

Revyes scene; will testify

about accident scene,
observations, and
possibly field sobriety
assessment (if any).

Tina Morales

Bystander who
witnessed the crash
from a bus stop at the
intersection.




TRIAL STRATEGY — A

Build a Witness Notebook

e Discovery responses + transcript, tabbed
to expected testimony

e Outline annotated with exact page-and- -

line cites



Presenter
Presentation Notes
Per witness: discovery responses + transcript tabbed to expected testimony + outline annotated with exact page-and-line cites

Index every transcript before trial - trial is not the place to search for a citation

Searching for the page while the jury waits kills the persuasive value even of a strong inconsistency


TRIAL STRATEGY — B

Lock In the Case With RFAs

e Narrow issues and remove uncontested
facts before jury selection

e Deemed admissions available on
nonresponse

e Read admitted RFAs into your case-in-
chief



Presenter
Presentation Notes
Use RFAs to narrow issues, remove uncontested facts, establish document genuineness - BEFORE jury selection
Admissions are conclusive -> bar opponent from introducing contradictory evidence
Deemed admissions available on nonresponse

Example: breach-of-contract case - RFAs on email authenticity + nonpayment locked in pretrial; trial time goes to contested damages only

Read admitted/deemed-admitted RFAs into your case-in-chief - jurors give real weight to facts already conceded under oath


True or false: you can impeach a witness
with their denial of a request for
admission.

@ The Slido app must be installed on every computer you’re presenting from SlidO
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TRIAL STRATEGY — B

You Cannot Impeach With an
RFA Denial

e A denialis a litigation position, not a fact

e Not admissible, even as a prior
Inconsistent statement

e Victaulic Co. v. Am. Home Assurance Co.


Presenter
Presentation Notes
Common costly mistake: assuming a denied RFA that turns out false can be used like a prior inconsistent statement - IT CANNOT

Victaulic Co. v. American Home Assurance Co. (2018) 20 Cal.App.5th 948:
- RFA denial is NOT ADMISSIBLE FOR ANY PURPOSE - not even as a prior inconsistent statement
- A denial = litigation position/strategy, not a statement of fact

Value of an RFA comes only from:
1. Admission (conclusive), or
2. Unreasonable denial (cost-of-proof sanction)
Never from using the denial as impeachment


TRIAL STRATEGY — B

Preserve Cost-of-Proof
Sanctions Leverage

e § 2033.420: recover fees for proving a
wrongfully denied fact

e Keep a running "denied fact / trial proof"
log

e File the motion promptly


Presenter
Presentation Notes
CCP § 2033.420 - recover fees/costs incurred proving a fact the other side unreasonably denied

Leverage is often lost because no one tracked, during trial, which proof matched which denied RFA

Fix: keep a running "denied fact / trial proof" log throughout trial

File the § 2033.420 motion promptly post-verdict - don't let it slip
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Using Depositions Effectively at Trial

Adapted in part from Hon. Mark V. Mooney, L.A. Superior
Court, CAALA Advocate, June 2022


Presenter
Presentation Notes
Adapted in part from: Hon. Mark V. Mooney, L.A. Superior Court, "Using Depositions at Trial... How to Avoid Common Mistakes," CAALA Advocate, June 2022
https://www.advocatemagazine.com/article/2022-june/using-depositions-at-trial 

Judge Mooney's observation: more time is spent on depositions than any other discovery activity, yet most transcripts never get used at trial

Proper use can be devastating to the opponent's case; improper use falls flat and confuses the jury


DEPOSITIONS — OVERVIEW

Three Ways In, One
Framework

e Unavailable witness — § 2025.620(c)

e Adverse party — § 2025.620(b)

e Impeachment — § 2025.620(a)


Presenter
Presentation Notes
All governed by CCP § 2025.620, different predicates:
1. Unavailable witness - subd. (c)
2. Adverse party - subd. (b)
3. Impeachment - subd. (a)




DEPOSITIONS — Unavailable Witness

Practice Tips for Unavailable
Witnesses

e Ask deponent’s city of residence at depo F’w \
e Review transcript carefully, select only («}

needed portions

e File/serve excerpts in advance; don’t wait
until morning of trial to provide page/line
designations


Presenter
Presentation Notes
Unavailable witness practice tips:
- Easiest unavailability category: 150+ miles from place of trial
- Ask deponent's city of residence at the deposition - courts take judicial notice of distance between cities
- Review transcript carefully, select only needed portions, file/serve excerpts in advance
- Don't wait until the morning of trial to provide page-and-line designations - court will grant review time regardless, so front-load it


DEPOSITIONS — ADVERSE PARTY

Reading the Adverse Party's
Deposition

e No unavailability or impeachment

purpose required

e Substantive evidence: can carry a prima
facie case

e Follow the 4-step ritual, every time =2

1) Request
permission to
read

2) ldentify page/line

3) Let opposing
counsel object

4) Wait for judge’s
go-ahead



Presenter
Presentation Notes
CCP § 2025.620(b): no unavailability or impeachment purpose needed

Still must follow the 4-step ritual, every time:
1. Request permission from the court to read
2. Identify the page and line
3. Let opposing counsel object
4. Wait for the judge's go-ahead

Skipping a step -> admonition in front of the jury (common even among experienced attorneys)

Substantive evidence under Evid. Code § 1220 + Mayhood - can carry a prima facie case

Example: open the damages case by reading the defendant CFO's deposition concession that invoices were never disputed


DEPOSITIONS — DEFENDING

Detending Use of Your Own
Client's Deposition

e Don’t be dramatic: it signals importance
to the jury

e There are few real grounds to keep §
2025.620(b) testimony out

e |f it's coming in anyway, say "no
objection” promptly



Presenter
Presentation Notes
When opposing counsel reads from your client's deposition: DON'T PERFORM CONCERN
- Studying pages dramatically signals to the jury that the testimony matters

Few real grounds exist to keep § 2025.620(b) testimony out

Better practice: say "no objection" promptly once opposing counsel states the page/line - tells the jury there's nothing to hide


Have you ever tried to impeach a
witness and it completely fell flat?

@ The Slido app must be installed on every computer you’re presenting from SlidO
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DEPOSITIONS — EVIDENCE CODE § 770

§ 770: The Key to Clean Impeachment

Subdivision (a) Subdivision (b)

, . , Satisfied simply because the witness has
The witness is given the opportunity to .
, not yet been excused from giving further
explain or deny the statement. , , .
testimony in the action.


Presenter
Presentation Notes
EC 770: Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony at the hearing shall be excluded unless:
(a) The witness was so examined while testifying as to give him an opportunity to explain or to deny the statement;  or
(b) The witness has not been excused from giving further testimony in the action.


Evid. Code § 770 requires witness be given opportunity to explain/deny prior inconsistent statement - BUT THE STATUTE IS DISJUNCTIVE

Subd. (a): opportunity to explain/deny, before impeachment
Subd. (b): satisfied simply because witness has NOT YET BEEN EXCUSED from further testimony

Practice point: proceed under subd. (b) - read the impeaching testimony and move on, without inviting an explanation
- If given the chance, a witness will always produce an explanation - don't give them the opening

Court will instruct jury per CACI No. 208 - deposition testimony under oath is considered the same as trial testimony


DEPOSITIONS — MECHANICS

The Mechanics of
Impeachment

e Lay basic foundation (date, oath,
opportunity to review)

e Read the inconsistent testimony under §
770(b), then move on

e Don't confuse this with refreshing
recollection (§ 771)


Presenter
Presentation Notes
Lay basic foundation: date of deposition, oath, opportunity to review/correct

Read the inconsistent testimony UNDER § 770(b) - then move on
Follow the same 4-step procedure (permission -> page/line -> objection opportunity -> judge's OK)

Not necessary to show transcript to witness or ask them to explain

Don't confuse with refreshing recollection (§ 771):
- That procedure applies only once witness has NO PRESENT RECOLLECTION
- Witness reads silently, testifies from refreshed memory - document itself doesn't come into evidence
- Impeachment is a different mechanic entirely - no review, no explanation invited


DEPOSITIONS — THE PERSUASIVE FRAME

Commit, Credit, Confront

Commit

Pin the witness to
today's trial testimony.

Credit

Same oath, same
counsel, full opportunity
to review.

Confront

Read the verbatim

page-and-line, then

Mmaove on.



Presenter
Presentation Notes
1. Commit - pin witness to today's trial testimony ("Today you say the light was green.")

2. Credit - remind jury of deposition's reliability: same oath, same counsel, full opportunity to review ("You were under oath weeks after the incident, when memory was fresher, correct?")

3. Confront - read verbatim page-and-line, then move on (consistent with § 770(b))

Result: jury gets both the credibility hit AND the substantive value under Evid. Code § 1235


DEPOSITIONS — JUDGMENT CALLS

Timing, Materiality, and Presentation

a Timing is unforgiving once a witness is excused
a Not all impeachment is created equal

a Presentation is everything — pre-mark and index


Presenter
Presentation Notes
Timing is unforgiving: once witness is excused, impeaching testimony can't be read in - keep witness on the stand or expressly subject to recall until you've confirmed what you need

Not all impeachment is created equal:
- Save theatrics for material inconsistencies
- Example of what NOT to do: elaborate foundation-building only to impeach "60 feet" vs. "50 feet" - signals to jury you oversold a non-event
- When it IS material: use it without hesitation, prepare it for closing argument

Presentation practicalities:
- Pre-mark and index the transcript - never fumble in front of the jury
- For lengthy readings, consider having someone else read the deponent's role so the jury follows along


DEPOSITIONS — PRESENTING EXCERPTS

Visual Reinforcement,
Sequencing, and Completeness

e Blown-up excerpts or synced

video/transcript outperform recitation

e Space impeachments across cross; don't

front-load them

e Reading part invites the response; read
enough for context


Presenter
Presentation Notes
Visual reinforcement: blown-up excerpts or synced video/transcript display > oral recitation alone

Sequencing: space significant impeachments across cross - don't front-load them all at once; build a cumulative narrative

Rule of completeness (CCP § 2025.620(e)): introducing part of a deposition opens the door to other relevant parts
- When designating your own excerpts, include enough context that they're not misleadingly incomplete - even unfavorable context - or you invite an uncontrolled read-back from the other side
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Other Trial Tips

General tactics that apply across the length of the trial


Presenter
Presentation Notes
General tactics applying across the length of trial:
- Using an adverse witness affirmatively
- Corroborating (not just contradicting) with interrogatory answers
- Managing the expert battle both directions
- Discipline about how much discovery material to use


OTHER TRIAL TIPS

Turn the Opponent’'s Witness
Into Your Witness

e Cross isn't only for discrediting . . .

e Use the adverse witness to tell your own

f.‘

e Example: the records custodian who
authenticates your exhibit


Presenter
Presentation Notes
Cross-examination isn't only for discrediting

Use an adverse witness to establish uncontroversial facts and advance your own theory

Example: cross the defense's records custodian not to attack them, but to authenticate maintenance logs that prove notice


OTHER TRIAL TIPS

Corroborate, Don't Just
Contradict

e |[nterrogatory answers aren't only for
impeachment

e Use them where they align with your
theory

e Same witnesses, dates, or figures the
other side already named



Presenter
Presentation Notes
Interrogatory answers aren't only useful for contradiction

Use them to CORROBORATE your own theory where the opposing party's answer names the same witnesses, dates, or damages figures you're arguing

Alignment between the parties' own positions removes room for the jury to doubt the point


OTHER TRIAL TIPS

Control the Expert Battle Both
\VEVA

e Your own expert: refresh with the
deposition (§ 771) if testimony drifts

e Opposing expert: lock in scope before
probing weaknesses (§ 2025.620(a))



Presenter
Presentation Notes
Your own expert: if testimony risks drifting from the disclosed opinion, refresh with the deposition (Evid. Code § 771) to keep it consistent

Opposing expert: lock in the precise scope of the sworn opinion BEFORE probing weaknesses on cross (CCP § 2025.620(a))
- Prevents an "I don't recall saying that" retreat once cross exposes a weakness


OTHER TRIAL TIPS

Don't Overuse Discovery and
Lose the Jury

e Long verbatim readings without context
bury the point

e Discovery is a tool for a specific
persuasive moment

e Use tight excerpts and explain why each
one matters


Presenter
Presentation Notes
Discovery material = tool for a specific persuasive moment, not a substitute for live testimony

Long, verbatim readings without narrative context bury the point and risk losing the jury's attention

Better practice: tight, carefully selected excerpts + immediate explanation of why each one matters


Thank You

Questions & Discussion
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