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Natural Accumulation Doctrine Upheld Even After Area Had Been Plowed 

 
In Barber v. G.J. Partners, Inc., 2012 IL App (4th) 110992, the Illinois Appellate Court Fourth District 

reversed the trial court’s failure to enter judgment for the defendant notwithstanding the jury verdict for 
plaintiff in a natural accumulation doctrine case. The plaintiff, Annette Barber, stepped out of her vehicle at a 
BP gas station, slipped and broke her ankle. The complaint alleged that the defendant owner of the gas station 
failed to properly maintain its premises by allowing snow to be piled into an unnatural accumulation near its 
lined parking spaces, failed to warn plaintiff of the dangerous condition of its premises and failed to adequately 
inspect the premises to prevent an unnatural accumulation of snow. Barber, 2012 IL App (4th) 110992, ¶ 4. 

The defendant moved for summary judgment, claiming the plaintiff failed to produce any evidence to 
show that the accumulation of ice upon which the plaintiff slipped was an unnatural accumulation or that it 
posed an unreasonable risk of harm to people on the property. The motion was denied. Id. ¶ 5. The plaintiff 
then filed an amended complaint and the defendant filed another summary judgment motion but that was 
denied as well and the case proceeded to trial. Id. ¶ 5.  

At trial, an assistant manager of the gas station testified about the area where the plaintiff fell and the 
metal plate that existed in that area. The metal plate allowed access to gauges beneath the parking lot surface 
and it was one-half inch below the surface of the parking lot. Therefore, snow would accumulate over the plate 
when the area was plowed and employees would try to scrape it afterwards or put salt down. Even so, if it was 
cold enough the salt would not melt away all of the snow. Id. ¶¶ 6-7. 

Another gas station employee testified that on the day at issue, the lot was cleared by snowplows. She 
admitted the metal plates were troublesome as they would often be covered in ice and snow and would be 
slippery. That day, she put salt down on the plates and approximately 20-30 minutes later the plaintiff fell. Id. 
¶ 8. 

After the plaintiff rested her case at trial, the defendant moved for a directed verdict but the motion was 
denied. The defendant made the same motion at the close of all evidence, arguing the snow and ice was a 
natural accumulation and the defendant had no duty to warn or protect the plaintiff from such an accumulation, 
but the motion was again denied. Id. ¶ 11. The jury found in favor of the plaintiff and awarded damages of 
$496,609.67, before reducing it to $372,457.25 due to the 25% of fault allocated to the plaintiff. The defendant 
filed a motion for judgment notwithstanding the verdict, claiming there was no evidence to show the defendant 
caused or contributed to the creation of an unnatural accumulation of snow or ice upon which the plaintiff fell, 
but the motion was denied. The defendant then appealed. Id. ¶ 12. 

On appeal, the court first provided a thorough explanation of the natural accumulation doctrine. “Under 
the natural accumulation rule, a landowner or possessor of real property has no duty to remove natural 
accumulations of ice, snow, or water from its property.” Id. ¶ 19 (quoting Krywin v. Chicago Transit Auth., 
238 Ill. 2d 215, 227 (2010)). Even when landowners voluntarily remove snow, they do not owe a duty to 
remove natural accumulations of ice underneath the snow. Barber, 2012 IL App (4th) 110992, ¶ 19 (citing 
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Koziol v. Hayden, 309 Ill. App. 3d 472, 476 (4th Dist. 1999) and Endsley v. Harrisburg Med. Ctr., 209 Ill. 
App. 3d 908, 910 (5th Dist. 1991)). 

Along with snow removal operations like shoveling and plowing, the mere sprinkling of salt, causing ice 
to melt, although it may later refreeze, does not aggravate a natural condition so as to form a basis for liability 
on the part of the property owner. Barber, 2012 IL App (4th) 110992, ¶ 20 (citing Harkins v. Sys. Parking, 
Inc., 186 Ill. App. 3d 869, 873 (1st Dist. 1989) and Lewis v. W.F. Smith & Co., 71 Ill. App. 3d 1032, 1038 (1st 
Dist. 1979)). In addition, ruts and uneven surfaces created by traffic in snow and ice are not considered 
unnatural and cannot form the basis for liability. Barber, 2012 IL App (4th) 110992, ¶ 20 (citing Harkins, 186 
Ill. App. 3d at 872). 

The appellate court then explained when liability can arise for the property holder. The court indicated that 
even though there is no duty to remove natural accumulations, a property owner may be subject to liability if it 
voluntarily undertakes to remove snow and ice in a negligent manner. Barber, 2012 IL App (4th) 110992, ¶ 21 
(citing Judge-Zeit v. Gen. Parking Corp., 376 Ill. App. 3d 573, 581 (1st Dist. 2007)). Liability may arise if the 
snow or ice accumulated because the owner either aggravated a natural condition or engaged in conduct which 
created a new, unnatural or artificial condition. Barber, 2012 IL App (4th) 110992, ¶ 21 (citing Whittaker v. 
Honegger, 284 Ill. App. 3d 739, 743 (5th Dist. 1996)). 

In this case, there was a snow fall that created a natural accumulation in the defendant’s parking lot. To 
help remedy the situation, an independent contractor plowed the parking lot and gas station employees put 
down salt on the metal plate. Based on those facts, the appellate court found that the case fell under the natural 
accumulation doctrine. Barber, 2012 IL App (4th) 110992, ¶ 23. 

The plaintiff argued that the actions of the gas station employees created an unnatural accumulation but 
the appellate court did not agree and noted that the “salting” aspect of the natural accumulation rule was 
instructive. The court reiterated that mere sprinkling of salt, causing ice to melt, although it may later 
refreeze, does not aggravate a natural condition so as to form a basis for liability on the part of the property 
owner. Id. ¶ 24 (citing Harkins, 186 Ill. App. 3d at 872 and Riccitelli v. Sternfeld, 1 Ill. 2d 133, 136-37 
(1953)). The court then further explained that the application of salt to an accumulation of snow and/or ice 
causes a change in the composition of the wintery mix. If the melted material refreezes, the composition will 
again change and form a new accumulation, one that the case law does not consider unnatural. The same can 
be said in regard to plowing operations. A snowplow traversing a snowy parking lot, and even over a 
recessed metal plate as in this case, may change the composition of what is below the plate, but what 
remains does not amount to an unnatural accumulation. Barber, 2012 IL App (4th) 110992, ¶ 24. 

The court then explained the public policy implications of the natural accumulation doctrine. The court 
noted that shoveling and plowing snow-covered parking lots, along with salting ice-covered walkways, are 
desirable actions in this part of the country during the winter months, but rarely can such remedial operations 
be done perfectly. Id. ¶ 25 (citing Ordman v. Dacon Mgmt. Corp., 261 Ill. App. 3d 275, 281 (3d Dist. 1994)). 
To hold a property owner liable in these situations, absent certain circumstances, would place the defendant in 
the position of an absolute insurer of the safety of its business invitees contrary to the settled law of our state. 
Barber, 2012 IL App (4th) 110992, ¶ 25 (citing Zide v. Jewel Tea Co., 39 Ill. App. 2d 217, 227 (2d Dist. 
1963)). 

In this case, the defendant took steps to clear the parking lot and the court noted that such actions are to be 
encouraged. Even if the removal and remediation of the snow was not perfect, the natural accumulation rule 
does not require perfection. If it did, the court pointed out that such a burden would likely cause property 
owners to forego snow removal efforts altogether. Because the plaintiff’s evidence failed to show an unnatural 
accumulation in this case, the defendant could not be held liable and judgment notwithstanding the verdict 
should have been granted for the defendant. Barber, 2012 IL App (4th) 110992, ¶ 26. For these reasons, the 
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trial court’s judgment was reversed and the case was remanded with directions to set aside the verdict and 
enter judgment for the defendant. Id. ¶ 28. 

 
 

Judge Abused Discretion by Failing to Voir Dire 
Juror Who Performed Internet Research 

 
In McGee v. City of Chicago, 2012 IL App (1st) 111084, the Illinois Appellate Court First District held 

that the trial judge abused her discretion in failing to voir dire a juror who performed an internet research on an 
issue that had direct bearing on the case and that the plaintiff failed to rebut the presumption that the 
extraneous information was prejudicial. The plaintiff brought a suit alleging malicious prosecution and 
intentional infliction of emotional distress against the City of Chicago and certain police officers. McGee, 2012 
IL App (1st) 111084, ¶ 2. The plaintiff alleged that the defendants improperly prosecuted him for the murder 
of his elderly neighbor based upon a fabricated confession. Id. ¶ 6. At the conclusion of the trial the jury found 
in favor of the plaintiff on the malicious prosecution claim but in favor of the defendant on the intentional 
infliction of emotional distress claim. Id.  

During opening arguments, defense counsel introduced the issue of memory lapses and the plaintiff’s 
alleged admission to detectives during questioning regarding the murder that he experienced memory lapses. 
Id. ¶ 9. Two detectives who questioned the plaintiff about the murder testified that when they interviewed the 
plaintiff he said he did not think he could have committed the murder but he admitted to having blackouts. Id. 
¶¶ 13-14.  

On cross examination the plaintiff admitted that he had been hit in the head in Mexico and that he had told 
other people in certain situations that he had memory lapses, but denied telling either of those matters to the 
detectives. Id. ¶ 11. During cross examination of the plaintiff’s sister at trial, she denied that the plaintiff had 
ever discussed blackouts or memory losses with her. Id. ¶ 10.  

During jury selection, the court advised the venire with general cautionary instruction number 1.01 of the 
Illinois Pattern Jury Instructions Civil, which includes an instruction that the jurors “should not do any 
independent investigation or research on any subjection relating to the case.” McGee, 2012 IL App (1st) 
111084,  ¶ 16 (citing IPI (Civil) 1.01 (West 2010)).  During the trial, the bailiff informed the court that he had 
been informed by one juror that another juror had performed research about memory lapses on the internet and 
had brought that information into the jury room. McGee, 2012 IL App (1st) 111084, ¶ 17.   

The judge instructed the bailiff to approach the jurors and tactfully ask them which juror brought in the 
internet search information regarding memory lapses. Id. ¶ 17. The bailiff returned and advised the court that 
none of the jurors wanted to admit that they were the one that brought the internet search information into the 
jury room. The judge decided not to voir dire the juror who originally told the bailiff that another juror had 
brought in the search information. Id. ¶ 17.  Instead, the judge re-read to the jury the same instructions first 
admonished to the entire venire. Id. ¶ 18.   

At the next court date, counsel for the defendants asked the judge to instruct the bailiff to bring the juror 
who informed him of the internet research into the courtroom for voir dire. Id. ¶ 18.  Counsel for the defendant 
expressed concern that the juror had researched that specific issue because of testimony in the case, that the 
research was in violation of the court’s instruction regarding outside research, that the juror shared the 
document and that the juror did not admit to bringing it into court when asked by the bailiff. Id. ¶ 17.  Defense 
counsel argued that if those things were true then the juror should be removed. Id. ¶ 17.  Further, defense 
counsel argued that it was unknown what effect the article had on the jurors and the court should explore the 
issue through voir dire. Id. ¶ 19.  
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Counsel for the plaintiff objected, arguing that bringing in the juror for questioning might cause problems 
with the fellow jurors and might impact that juror’s deliberation. Id. ¶ 20. Plaintiff’s counsel argued that the 
judge’s repeated admonishment was curative. Id.  The judge indicated that she was hesitant to voir dire the 
juror because she did not want to embarrass the juror or make the juror feel that she had done something 
wrong. Id. ¶ 21.   

On appeal, the defendants argued that a new trial was warranted due to the judge’s failure to remove or 
voir dire the juror. Id. ¶ 24. The defendants argued that the issue of memory lapses crucial to the case and 
without voir dire of the juror at issue, it was unknown what effect the article had on the other jurors. Id. The 
defendants further argued that the court’s decision should not be given any deference since the judge failed to 
gather facts necessary to properly exercise its discretion. Id. Further, the defendants asserted that by failing to 
question the juror who brought in the research, the court showed disregard for the presumption that extrinsic 
evidence viewed by the jury is prejudicial. Id. ¶ 26. 

The plaintiff disputed that memory lapses were crucial to the case, argued that the abuse of discretion was 
the appropriate standard for the appellate court to follow and that the court properly acted within its discretion 
in allowing the juror to remain empaneled. Id. ¶ 25. 

The appellate court first noted that a jury’s verdict can be impeached where extraneous or unauthorized 
information has reached a jury because such information is presumed to be prejudicial. Id. ¶ 28 (citing 
Thornton v. Garcini, 364 Ill. App. 3d 612, 616-17 (3d Dist. 2006)). The party challenging the verdict in such a 
case has the burden of showing only that the information related to something directly at issue in the case that 
the losing party did not have the opportunity to refute and that the information may have influenced the 
verdict. McGee, 2012 IL App (1st) 111084, ¶ 28 (citing Thornton, 364 Ill. App. 3d at 617).  The burden then 
shifts to the nonmovant to show that no prejudice occurred. McGee, 2012 IL App (1st) 111084 (citing Stallings 
v. Black & Decker (U.S.), Inc., 342 Ill. App. 3d 676, 681 (5th Dist. 2003)). The challenged verdict may stand 
only if it is “obvious” that no prejudice occurred. McGee, 2012 IL App (1st) 111084, ¶ 28 (citing People v. 
Collins, 351 Ill. App. 3d 175, 179 (2d Dist. 2004)). 

The appellate court then found that the circuit court abused its discretion in failing to voir dire the juror 
who performed the extraneous research on memory lapses. McGee, 2012 IL App (1st) 111084, ¶ 29. The 
appellate court found that the defendants met their burden of showing that the information related to an issue 
directly related to the case and the memory lapses bore directly upon both the plaintiff’s and defendants’ 
credibility. Id. ¶ 30.   

Further, the appellate court noted that the implication of the juror’s eagerness to perform the extraneous 
research and share the information within the jury room led to a reasonable conclusion that the information 
likely affected the verdict. Id. ¶ 31. For those reasons, the appellate court found the defendants met their 
burden of showing that the issue of memory lapses directly related to an issue at trial, that they were not able to 
refute the extraneous information and that it might have influenced the verdict. Id. 

The appellate court found that at a minimum the circuit court should have determined which juror brought 
the information into the jury room, what it contained and who read the information. Id. ¶ 33. Once that 
information was obtained the circuit court could have then determined whether the information was 
prejudicial. Id.  

The appellate court found that the judge’s failure to voir dire the juror prevented the court from 
determining whether the information was prejudicial. Further, the court held the plaintiff failed to meet his 
burden to overcome the presumption that the extraneous information was prejudicial. Id. ¶ 33. As a result, the 
appellate court reversed the lower court’s ruling and remanded the case for a new trial. Id.  
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Dismissal Proper Where Plaintiff Failed to 
Diligently Obtain Service on Defendant 

 
In Emrikson v. Morfin, 2012 IL App (1st) 111687, the Illinois Appellate Court First District held 

that the trial judge properly acted within his discretion in dismissing the plaintiff’s action for lack of 
diligence in obtaining service on the defendant. The plaintiff filed a complaint against the defendant 
alleging negligence in connection with a traffic accident that occurred on February 16, 2007. 
Emrikson, 2012 IL App (1st) 111687, ¶ 3. The responding police department completed a traffic crash 
report listing the defendant’s address as 621 S. Ardmore Ave., Addison, Illinois. The report also 
included the defendant’s phone number and driver’s license number. Id.  

The plaintiff filed her suit on February 13, 2009, alleging negligence in connection with the 
February 16, 2007 traffic accident. The plaintiff used an internet search tool to obtain an address for 
the defendant and used that search result to issue a summons. The search results included several 
addresses and corresponding telephone numbers. Id. ¶ 4. The search page also contained a disclaimer 
stating that that the data sources used in the system have errors and are generally not free from defect. 
The disclaimer further cautioned that the data should be independently verified before it is relied upon 
by the user. Id.  

The initial summons was issued for the defendant at 407 Country Club Drive, one of the addresses 
listed in the internet search result, on February 13, 2009. The plaintiff submitted an affidavit of a “due 
and diligent” attempt at service at that address but the individual who executed the summons was 
unsuccessful because the defendant had moved two years earlier. Id. ¶ 5. The plaintiff’s request for 
forwarding information to the postal service failed to produce any results. Id.   

The plaintiff was granted leave to issue an alias summons on July 31, 2009 but no service was 
attempted. Id. ¶ 6. A second alias summons was issued on September 9, 2009 and a process server 
obtained service on the defendant’s sister at a Cullerton Street address on September 10, 2009. After 
receiving the complaint and summons from his sister, the defendant moved to quash service on 
October 26, 2009. Id. The motion to quash was continued several times upon continuances requested 
by the plaintiff and when it was finally heard on March 11, 2010, the circuit court granted defendant’s 
motion without prejudice. Id. ¶ 6. 

The plaintiff then performed another skip trace and filed a third alias summons with leave of 
court, instructing the special process server to serve the plaintiff at the 621 S. Ardmore address, which 
was the address listed on the traffic crash report prepared at the scene of the accident. Id. ¶ 7. The 
process server was unable to serve the defendant at the Ardmore address but was successful at serving 
the defendant at his place of business on March 17, 2010, thirteen months after the plaintiff filed the 
complaint. Id.  After he was served the defendant filed a motion to dismiss pursuant to Illinois 
Supreme Court Rule 103(b) (“Rule 103(b)”), alleging the plaintiff failed to use due diligence in 
obtaining service. Emrikson, 2012 IL App (1st) 111687, ¶ 7. 

The defendant was deposed in connection with the motion and testified that while he lived at 
the Cullerton address prior to the spring of 2006, he had he lived at the Ardmore address since the 
spring of 2006, that he changed the address on his driver’s license immediately after he moved and 
that he provided the Ardmore address to the police when the accident report was completed. Id. ¶ 8. In 
granting the defendant’s motion pursuant to Rule 103(b), with prejudice, the circuit court determined 
that the plaintiff’s failure to rely on the accident report, combined with the plaintiff’s failure to verify 
the address provided in the skip trace, was evidence of a lack of diligence on the plaintiff’s part in 
obtaining service. Id. ¶ 9.  

After the motion to dismiss was granted, the plaintiff learned from her special process server that 
the special process server had attempted to serve the defendant at the Ardmore address in July or 
August, 2009 and that the process server had surveilled both the Ardmore and Cullerton addresses 
between February 2009 through March, 2010 but was unable to locate the defendant at either location. 



 

Page 6 of 7 
 

Id. ¶ 10. Based upon this new information, the plaintiff filed a motion to reconsider the dismissal. The 
circuit court denied the plaintiff’s motion to reconsider and the plaintiff appealed. Id. 

On appeal, the plaintiff urged the court to use a de novo standard of review but the appellate court 
disagreed and found that the appropriate standard was the abuse of discretion standard. Id. ¶ 12 (citing 
Segal v. Sacco, 136 Ill. 2d 282, 286 (1990)). The appellate court noted that Rule 103(b) provides for 
the dismissal of a claim with prejudice where the plaintiff’s lack of diligence in service occurs after 
the expiration of the statute of limitations. Emrikson, 2012 IL App (1st) 111687, ¶ 15. The primary 
purpose of Rule 103(b) is to prevent a plaintiff from intentionally delaying service upon a defendant 
for an indefinite amount of time in order to circumvent the statute of limitations. Id. ¶ 15 (citing 
Karpiel v. LaSalle Nat’l Bank of Chicago, 119 Ill. App. 2d 157, 160 (2d Dist. 1970)). 

In moving for dismissal under Rule 103(b), the defendant must prove that the plaintiff failed to 
use reasonable diligence in effectuating service after filing the complaint. Emrikson, 2012 IL App 
(1st) 111687, ¶17 (citing Kole v. Brubaker, 325 Ill. App. 3d 944, 949 (1st Dist. 2001)). If the 
defendant establishes that the time between the filing of the complaint and the date of service suggests 
a lack of diligence then the burden shifts to the plaintiff to provide a sufficient explanation for the 
delay in obtaining service. Emrikson, 2012 IL App (1st) 111687, ¶ 17. 

The plaintiff argued that the time between the defendant moving to quash service on his sister and 
the date when the motion to quash was granted should not be included in the calculation and that 
therefore it only took the plaintiff 7 months to obtain service on the defendant, rather than 13 months. 
Id. ¶18. The appellate court found that both the 7 month time period and the 13 month time period 
raised an inference of lack of reasonable diligence, noting that the court had previously held that a 
period of 5 months delay between filing suit and establishing service was sufficient to raise an 
inference of lack of diligence. Id. ¶ 19 (citing Verploegh v. Gagliano, 396 Ill. App. 3d 1041, 1045  (3d 
Dist. 2009)). 

Once the inference is raised the plaintiff must explain a reason for the delay and how the efforts 
demonstrated reasonable diligence. Emrikson, 2012 IL App (1st) 111687, ¶ 20. The court can consider 
several factors, including the length of time used to obtain service, the activities of the plaintiff, 
plaintiff’s knowledge of the defendant’s location, the ease which with the defendant’s location could 
have been ascertained, whether the defendant had actual knowledge of the pendency of the action as a 
result of ineffective service, actual service on the defendant and any special circumstances that would 
affect the plaintiff’s efforts. Id. (citing Segal, 136 Ill. 2d at 287). 

The appellate court noted that the circuit court considered not only the length of time between the 
filing of suit and obtaining service, but also the plaintiff’s failure to consult the traffic crash report of 
February, 2007, which contained the defendant’s correct address. Emrikson, 2012 IL App (1st) 
111687, ¶ 22. The appellate court rejected the plaintiff’s argument that the knowledge of the report’s 
contents should not be imputed to her since she did not have the report in her possession. Id. The 
appellate court noted that there was no indication that the plaintiff did not know that the report existed 
or that an address for the defendant was listed in the report. Id. As such, the court noted that while the 
failure to consult a crash report does not constitute lack of diligence per se, the failure to consult the 
report was an important factor to consider in evaluating whether the plaintiff was diligent in obtaining 
service. Id. ¶¶ 23-24. 

The appellate court also noted that the plaintiff’s other activities in attempt to effectuate service 
did not support a finding of reasonable diligence. Id. ¶¶ 25-26. Specifically the appellate court noted 
that the plaintiff made only a single attempt on February 26, 2009 and then did not make a subsequent 
attempt until September, 2009. Id. ¶ 26. Further, the plaintiff put forth no evidence that she attempted 
to contact the defendant at any of the telephone numbers included in the internet search results and she 
did not attempt service on either the Ardmore or Manheim addresses, even those addresses were listed 
in the search results as more recent addresses. Id. ¶ 26. Considering all of the factors, the appellate 
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court found that the circuit court did not abuse its discretion in granting the defendant’s motion and 
dismissing the case with prejudice. Id. ¶ 27. 

The appellate court also rejected the plaintiff’s claim that her motion to reconsider was 
improperly denied because of the newly discovered evidence regarding the additional attempts of her 
process server to serve the defendant. Id. ¶¶ 28-30. The court found the plaintiff failed to provide any 
explanation as to why she was unable to learn of her own process server’s attempt at service or his 
surveillance on the defendant prior to the hearing on the motion to dismiss. Id. ¶ 30. As such, the 
appellate court held that the circuit court’s denial of the plaintiff’s motion to reconsider was not an 
abuse of discretion. Id. ¶ 31.   
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