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On September 26, 2012, the Illinois Supreme Court allowed a 

Petition for Leave to Appeal in the following civil cases of general interest. 
 

Despite Having “Advertising Injury” Coverage, 
Does Illinois Law Allow an Insurer to Deny Coverage for 

Claims that an Insured Violated the TCPA? 

 
Standard Mut. Ins. Co. v. Lay, et al., 
No. 114617, 4th Dist. No. 04-11-0527 

 
The insurer issued three commercial general liability (“CGL”) policies to the insured, a real estate 

agency. Each of the policies covered “advertising injury” defined to include, “Oral or written 
publication of material that violates a person’s right of privacy.” 

The insured hired a third party to send advertising faxes on the insured’s behalf. The third party 
claimed to have permission from the targets of the advertising campaign; however, it did not. One of 
the fax recipients filed a civil class action against the insured, claiming it had violated the Telephone 
Consumer Protection Act (“TCPA”), 47 U.S.C. § 227. “The TCPA makes it unlawful for any person 
within the United States to use any fax machine, computer or other device to send unsolicited 
advertisements to another fax machine. 47 U.S.C. § 227(b)(1)(C) (2006).” Standard Mut. Ins. Co. v. 
Lay, 2012 IL App (4th) 110527, ¶ 29. The class claims were for 3,478 unsolicited faxed 
advertisements and were ultimately settled for about $1.7 million. After settlement, the insured 
assigned its rights against the insurer to the class in exchange for a promise by the class not to execute 
on any of its property or assets other than the insurance policies. The insurer’s counsel was present 
throughout the proceedings in the underlying case and made no objection to the settlement. 

Meanwhile the insurer filed a declaratory judgment action seeking to avoid coverage. The trial 
court granted the insurer’s motion for summary judgment in the declaratory judgment action without 
explanation. 

The Illinois Appellate Court, Fourth District, affirmed the trial court’s judgment. It found, “The 
$500 in liquidated damages provided in the TCPA as a penalty is in the nature of punitive damages. 
They are not insurable as a matter of Illinois law and public policy and are not recoverable from [the 
insurer].” Standard Mut. Ins. Co., 2012 IL App (4th) 110527, ¶ 37. 

The class representative argues that the Fourth District’s opinion is contrary to the Illinois 
Supreme Court’s opinion in Valley Forge Ins. Co. v. Swiderski Elec., Inc., 223 Ill. 2d 352 (2006). In 
Swiderski, the Illinois Supreme Court considered whether TCPA claims are potentially covered under 
the “advertising injury” provision of a CGL policy issued to a one-man business. According to the 
class representative, the facts of this case are indistinguishable from Swiderski because it also arises 
from TCPA claims against a one-man business that was issued a CGL policy with identical 
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“advertising injury” language. The Swiderski court held that TCPA claims are potentially covered by 
such a policy, and therefore, the insurer had a duty to defend the insured. 

Further, the class representative contends that the appellate court’s opinion expands the narrow 
Illinois public policy barring insurance coverage for punitive damages for the “misconduct of the 
insured” to also include the misconduct of an agent of the insured where the insured has no knowledge 
of the misconduct. Further, the class representative opposes the appellate court’s expansion of public 
policy to bar coverage for claims for statutory damages and not just common law punitive damages. 
The class representative avers that the Fourth District’s decision is contrary to Warren v. LeMay, 144 
Ill. App. 3d 107, 212 (5th Dist. 1986), Beaver v. Country Mut. Ins. Co., 95 Ill. App. 3d 1122, 1125 
(5th Dist. 1981), and Scott v. Instant Parking, Inc., 105 Ill. App. 2d 133, 137 (1st Dist. 1969), which 
hold to the narrower view of Illinois public policy.  

Finally, the class representative argues the supreme court should reverse the Fourth District’s 
opinion because it incorrectly holds that the TCPA is a “penal” statute, which is contrary to federal 
authority on the issue. See Universal Underwriters Ins. Co. v. Lou Fusz Automotive Network, Inc., 401 
F.3d 876, 881 (8th Cir. 2005); Penzer v. Transportation Ins. Co., 545 F.2d 1303, 1311 (11th Cir. 
2008); Alea London, Ltd. v. American Home Servs., Inc., 638 F.3d 768, 776-79 (11th Cir. 2011); Sub 
Class 2 of Master Class of Plaintiffs v. Melrose Hotel Co., 503 F.3d 339 (3rd Cir. 2007). According to 
the class representative, these cases hold that the statute’s purpose is remedial, not punitive, because it 
allows only $500 in liquidated damages but does not allow recovery of costs or attorney fees where 
practical enforcement requires a remedy that makes allowance for the time, nuisance, and expenses of 
filing a lawsuit. 
 

Does the Statute of Repose Apply to Claims for 
Legal Malpractice Brought by a Non-Client? 

 
Evanston Ins. Co. v. Riseborough,  

No. 114271, First Dist. No. 1-10-2660 
 

The defendants are lawyers who represented a general contractor in an underlying lawsuit brought 
by two employees of a sub-contractor claiming personal injury. The plaintiff is an excess liability 
carrier, which filed a declaratory judgment action to determine its rights under its policies. The parties 
in the personal injury case and the insurance carriers entered into a “fund and fight agreement” (FFA), 
which provided that the sub-contractor’s insurance carrier would fund a settlement for the plaintiffs in 
the personal injury case. The FFA envisioned that the insurers would sort out coverage issues amongst 
themselves in future litigation. The defendants signed the FFA as the agents of the construction 
company. 

In the coverage litigation, the plaintiff insurer sought repayment of the $1 million it contributed to 
the settlement of the personal injury cases. The contractor executed an affidavit, claiming that its 
lawyers had no authority to enter into the FFA on the contractor’s behalf. Then, the plaintiff insurer 
sued the contractor’s lawyers alleging breach of implied warranty of authority, fraudulent 
misrepresentation, and negligent misrepresentation. The lawyers contended that the case was barred 
by the six year statute of repose applicable to attorney professional services, which states in relevant 
part, “(b) an action for damages based on tort, contract or otherwise (i) against an attorney arising out 
of an act or omission in the performance of professional services…must be commenced within two 
years from the time the person bringing the action knew or reasonably should have known of the 
injury for which damages are sought... [and] may not be commenced in any event more than 6 years 
after the date on which the act or omission occurred.” 735 ILCS 5/13-214.3. The trial court agreed 
with the lawyers and dismissed the case based upon the application of the 6 year statute of repose.  
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The Illinois Appellate Court, First District, reversed the trial court’s dismissal. According to the 
lawyers, the appellate court improperly concluded that section 13-214.3 contemplates an attorney-
client relationship and, therefore, is not applicable to a suit brought by a non-client against an attorney 
in the performance of professional services. The lawyers also state that the First District focused on 
the phrase “arising out of an act or omission in the performance of professional services,” which does 
not specifically refer to an attorney-client relationship.  

In petitioning for leave to appeal, the lawyers argue that Section 13-214.3 makes no distinction 
between claims asserted by clients and claims asserted by non-clients. Accordingly, the First District 
failed to apply the express language of the statute of repose resulting in an erroneous opinion.  

Further, the lawyers contend that the First District’s failure to apply the statute of repose to claims 
by a non-client unfairly affords a non-client an unlimited period to bring an action against an attorney 
for an alleged act or omission in the performance of professional services. In contrast, a client’s claims 
against that same attorney, who owes the client a fiduciary duty and other duties, based upon the very 
same act or omission would remain limited by the six-year repose period. Such an outcome would not 
be consistent with Illinois public policy.  

Additionally, the lawyers note that the purpose of a statute of repose is to terminate the ability to 
bring a claim at some definitive time. The statute of repose provides certainty that in this instance 
there would be no future liability for attorneys and their insurers after the expiration of the repose 
period. Because the First District eliminated the repose period for claims by a non-client against an 
attorney for acts or omissions in the performance of professional services, practicing attorneys, retired 
attorneys, and their insurers will not be able to identify a future point in time when liability would no 
longer arise from an attorney’s professional services occurring in the prior six years. 
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