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The Illinois Association of Defense Trial Counsel will pursue legislation in January with the 

newly constituted 98th Illinois General Assembly to level the playing field between plaintiffs and 
defendants with reference to joint and several liability. 

In most tort cases, under § 2-1116 of the Code of Civil Procedure, 735 ILCS 5/2-1116, the 
contributory fault of the plaintiff is measured against the total fault of all others involved. The plaintiff 
is barred from recovering damages if the trier of fact finds that the fault of the plaintiff is more than 
50% of the total proximate cause of the injury or damage for which recovery is sought. If the plaintiff 
is less than 50% at fault, recovery is reduced by the percentage of fault of the plaintiff. By measuring 
the plaintiff’s fault against the total overall fault, the plaintiff’s percentage of fault is minimized and is 
therefore more likely to remain under the 50% threshold, resulting in a lesser reduction of the 
recovery. Further, under § 2-1107.1, 735 ILCS 5/2-1107.1, the court is required to instruct the jury 
that the plaintiff is barred from recovering damages if the plaintiff’s fault exceeds 50% of the total 
proximate cause of the injury or damage. This instruction may result in a conscious reduction of the 
calculation by the jury in order to preserve the right to recover by the plaintiff, effectively nullifying 
the otherwise pure calculation by the jury of the facts relating to the percentage of fault. 

The difference between the calculation of fault between defendants and plaintiffs is that each 
defendant’s percentage of fault is calculated by measuring it against only parties in the case at the time 
the case is submitted to the trier of fact. The Illinois Supreme Court has ruled that under the current 
language, the fault of all defendants that have settled with the plaintiff should be excluded from the 
calculation. By limiting the calculation to remaining parties only, instead of employing the same 
method under § 2-1116 that is used to calculate a plaintiff’s percentage of fault by including all 
tortfeasors, the percentage of fault assessed against the remaining defendants is maximized and 
consequently is more likely to exceed the 25% threshold for joint and several liability set forth in § 2-
1117, 735 ILCS § 5/2-1117. The result is that even a minimally liable defendant may be found to be 
jointly and severally liable for all damages because the fault of the other tortfeasors is not included in 
the calculation. Contrary to the instructions the jury receives about the effect of finding a plaintiff 
more than 50% negligent, the jury is not instructed as to the consequence of the calculation of the 
percentage of fault against defendants. 

The proposed amendment to § 2-1117 will apply the same rules to the calculation of fault for both 
plaintiffs and defendants. The calculation of fault for both plaintiffs and defendants will be based on 
percentage of the total proximate cause of the injury or damage. The amendment to § 2-1107.1 will 
eliminate the requirement that the court instruct the jury as to the consequences of any findings of 
fault as to plaintiffs or defendants. This change will allow the jury to fulfill its function as to findings 
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of fact without considering the legal effect of its fact findings, which is the court’s function. The most 
important part of the proposed legislation is that it seeks to eliminate the current inequities in the law 
and to apply the law equally to both plaintiffs and defendants.  

A copy of the proposed legislation is provided below: 
 

AN ACT concerning civil law. 
 
Be it enacted by the People of the State of Illinois, represented in the General Assembly: 
 
Section 5. The Code of Civil Procedure is amended by changing and re-enacting Section 2-
1107.1 and changing Section 2-1117 as follows: 

 
(735 ILCS 5/2-1107.1) (from Ch. 110, par. 2-1107.1) 
 

Sec. 2-1107.1. Jury instruction in tort actions. In all actions on account of bodily injury or 
death or physical damage to property based on negligence, or product liability based on strict 
tort liability, the court shall not instruct the jury of the consequence of any findings of fault 
of any plaintiff or defendant pursuant to Section 2-1116 or 2-1117 in writing that the 
defendant shall be found not liable if the jury finds that the contributory fault of the plaintiff 
is more than 50% of the proximate cause of the injury or damage for which recovery is 
sought. 
The changes to this Section made by this amendatory Act of the 98th General Assembly 
apply to causes of action accruing on or after its effective date. 
 
Sec. 2-1117. Joint liability. Except as provided in Section 2-1118, in actions on account of 
bodily injury or death or physical damage to property, based on negligence, or product 
liability based on strict tort liability, all defendants found liable are jointly and severally 
liable for plaintiff’s past and future medical and medically related expenses. Any defendant 
whose fault, as determined by the trier of fact, is less than 25% of the proximate cause of the 
injury or damage for which recovery is sought by the plaintiff total fault attributable to the 
plaintiff, the defendants sued by the plaintiff, and any third party defendant except the 
plaintiff’s employer, shall be severally liable for all other damages. Any defendant whose 
fault, as determined by the trier of fact, is 25% or greater of the proximate cause of the injury 
or damage for which recovery is sought by the plaintiff total fault attributable to the plaintiff, 
the defendants sued by the plaintiff, and any third party defendants except the plaintiff’s 
employer, shall be jointly and severally liable for all other damages.  
 
The changes to this Section made by this amendatory Act of the 98th General Assembly 
apply to causes of action accruing on or after its effective date. 
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