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OVERVIEW 

 

The Institute of International Bankers represents internationally headquartered 

banking/financial institutions from over 35 countries in connection with U.S. legislative, 

regulatory, compliance and tax issues that affect their banking, securities, insurance and other 

financial activities in the United States.  In the aggregate, IIB members’ U.S. operations hold 

approximately $5 trillion in banking and non-banking assets, fund 27% of all commercial and 

industrial bank loans made in the U.S. and contribute to the depth and liquidity of U.S. financial 

markets.  IIB members also contribute more than $50 billion each year to the economies of major 

cities across the country in the form of employee compensation, tax payments to local, state and 

federal authorities, and other operating and capital expenditures.  

 

This 30th annual Global Survey of Regulatory and Market Developments in Banking, 

Securities and Insurance is part of the IIB’s ongoing efforts to contribute to the understanding of  

global trends in financial regulation and markets.  This year’s Global Survey covers developments 

during the period from July 1, 2016 to June 30, 2017 in 21 countries and the European Union (EU).  

We are very grateful to the banking associations and financial services supervisory authorities 

from those countries and the EU that have contributed to this year’s Survey and without whose 

participation this publication would not be possible.    

 

This year’s Survey includes discussion of  remaining implementation of regulatory reforms 

by various countries in regard to increased capital and liquidity safeguards, over-the-counter 

derivatives, resolution authority and risk restraints similar to the proprietary trading restrictions 

contained in the U.S. “Volcker Rule”, as well as anti-money laundering efforts and how 

government authorities around the world are addressing cybersecurity threats to financial 

institutions operating in their jurisdictions.  

  

In describing the diversity of initiatives undertaken in these areas by countries around the 

world, the Global Survey provides a useful point of reference for assessing these developments 

and their impact on the international financial community. 

 

  

          

          

 

For further information contact: 

 

Institute of International Bankers 

299 Park Avenue 

New York, New York 10171 

Tel:  (212) 421-1611 

E-Mail:  IIB@IIB.org 
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AUSTRALIA 
 

Banking reform has been central to the Australian Government’s political agenda in 2017 

with Australia’s banks facing an unprecedented level of reform from federal and state 

governments and regulators.  

 

The federal conservative Coalition Government, which only holds a one seat majority in 

the lower house, has been under increasing political pressure from the Labor Opposition, which 

has garnered electoral support following its 2016 calls for a Royal Commission to Australia Banks. 

The Opposition’s rising support in the polls means pressure on banks is likely to remain until 

Australia’s federal election, which is due to be held by 2019 should the Government serve a full 

three-year term. 

 

Banks have continued to perform well recording strong albeit slightly weaker profitability 

and paying strong dividends to the predominantly Australian shareholders, who hold around 80 

per cent on average of Australia’s four major retail banks.  

  

The strong performance of Australia banks has been against a backdrop of solid economic 

performance. The most recent national growth figures for the June quarter 2017 showed 

Australia’s economy grew by an annual 1.8 per cent in inflation-adjusted terms.  Business 

investment and exports have improved after years of weakness owing to the commodity cycle 

downturn, but Australian households continue to be under pressure by rising debt levels and 

weakness in wage growth.  

 

Federal Budget Banking Package 

 

The annual Federal Budget, handed down in May 2017, contained major banking 

announcements, most notably being a new liabilities tax on Australia’s five largest banks, which is 

expected to raise $6.4 billion over the Budget’s four years of estimates. The Budget also included 

a Banking Executive Accountability Regime modelled on a similar UK scheme, as well as three 

new regulator banking inquiries and reforms to credit cards and dispute resolution.  

 

Bank Levy 
 

The federal government introduced a major bank levy on Australia’s five largest banks 

beginning from July 1 2017.  The levy is calculated quarterly as 0.015 per cent (annualised 0.06 

per cent) of an ADI’s licensed entity liabilities reported to the prudential regulator APRA 

quarterly.  

Liabilities subject to the levy are:  

 corporate bonds 

 commercial paper 

 certificates of deposit, and 

 Tier 2 capital instruments.  

 

The levy will not apply to the following liabilities:  

 additional Tier 1 capital, and  
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 deposits of individuals, businesses and other entities protected by the Financial Claims 

Schemes, that is less than $250,000. 

 

The levy will raise $6.2 billion over the four years of Government projections. Linked to 

this is a year-long ACCC inquiry on residential mortgage pricing inquiry until 30 June 2018. 

ACCC will be able to require relevant bank to explain changes or proposed changes to residential 

mortgage pricing, including changes to fees, charges, or interest rates by those banks. 

 

The Australian Bankers Association strongly opposed the measure noting that it was 

introduced with no former consultation and a very truncated period for feedback. The ABA voiced 

concerns about the levy on the following grounds:  

 The imposition of a new tax on selected banks, with no sunset clause, leaves open the 

possibility that its base will be broadened and the rate lifted by future governments, thereby 

increasing the impact and possibly extending to other banks.  

 The assertion that a new tax can be “absorbed” is erroneous, it will have to be borne by 

savers, borrowers, shareholders, employees, suppliers or a combination of all, and the 

public is entitled to know this. 

 The imposition of a new tax on five companies that are profitable sets a worrying precedent 

for other successful Australian businesses. 

 

In its own Budget, the state of South Australia its own version of the bank levy which came 

on top of the federal tax but was weighted to the size of the South Australian economy. This tax is 

currently before a vote in the South Australian Parliament and faces a High Court challenge if 

passed given legal views that states in Australia’s federation do not have the constitutional right to 

levy these sorts of taxes.  

 

Banking Executive Accountability Regime (BEAR) 

 

The Government has sought to draw on elements of a similar system of accountability that 

is already in play in the United Kingdom in introducing its BEAR regime. The regime included 

three main components: 

Senior mangers’ regime 

Senior executives and directors will need to be registered with APRA. This will cover 

CEO’s directors, direct reports, and those leading a “significantly material business unit” which 

Treasury said is yet to be defined. The Government will introduce legislation by the end of the year 

with no start date yet.  

Increased powers to APRA 

APRA will have a new civil penalty of a maximum of $200m to large banks and $50 

million for small banks for those banks that don’t “conduct their business with good prudential 

outcomes.” Stronger powers to APRA to be able directly disqualify senior executive, who can 

appeal to the AAT. 

Remuneration 

Requirement for a minimum of 40 per cent of executive’s variable remuneration and 60 per 

cent for certain executives such as the CEO to be deferred for a minimum of four years to “ensure 

executives are more accountable; stronger powers for APRA to require banks to reviews and 

adjust their remuneration policies when APRA believes such policies are producing inappropriate 
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outcomes.” This regime will be funded through an increase in the APRA Financial Institutions 

Supervisory Levies of $4.2 million over four years from 2017-18. 

 

Prudential Reforms 
 

In addition to Budget reforms, Australian Prudential Regulatory Authority announced its 

“unquestionably strong” reforms to risk capital. These are reforms aimed at boosting the capital of 

Australia’s banks and strengthen balance sheets, which was a recommendation of the 

Government’s 2014 Financial System Inquiry. They were welcomed by banks who feel they will 

meet the requirements comfortably.  

 

Ratings Actions 
 

On 21 May 2017 Standard & Poors Global Ratings (S&P) downgraded the banking 

industry country risk assessment (BICRA) score for Australia from 2 to 3.1 This was because of 

“strong growth in private sector debt and residential property prices in the past four years, 

notwithstanding some signs of moderation in growth in recent weeks”. This downgraded the 

Economic Risk score from 3 to 4, which feeds into the BICRA. 

 

The BICRA is the starting point for all Australian bank ratings, and gives each bank a 

stand-alone credit profile (SACP). Banks can improve on their SACP to obtain a higher issuer 

rating through various factors including their business, ratings capital position (RAC ratio), 

government support or parent support. The downgrade of the BICRA lowers all banks’ SACPs. 

 

The Economic Risk score is also used to calculate the amount of capital banks have to hold 

for the RAC ratio. The downgrade in the Economic Risk score increases the amount of capital the 

banks have to hold if they wish to maintain their previous RAC ratio levels. 

 

The four major banks did not have their issuer ratings downgraded because of S&P’s 

expectation of likely timely financial support from the Australian government”.  23 Australian 

financial institutions were downgraded which were mostly regional banks.  

 

 

CANADA 

 

Executive Summary 

 

Canada’s banking system is widely considered one of the safest in the world.  

Policy-making authority and regulatory oversight for Canada’s banks are undertaken by a number 

of federal bodies.  Prudential regulation is conducted by the Office of the Superintendent of 

Financial Institutions (OSFI), while consumer-facing market conduct is regulated by the Financial 

Consumer Agency of Canada (FCAC).  Deposit insurance is provided by the Canada Deposit 

Insurance Corporation (CDIC).  The Bank of Canada and OSFI are active members of the Basel 

                                                           
1 Asia-Pacific Banking Update:  

S&P Global Ratings, Ratings On 23 Australian Financial Institutions Lowered On buildup Of Economic Imbalances, 

May 21, 2017 
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Committee on Banking Supervision.  Canadian regulators have been active in adopting new and 

revised global regulatory standards. 

 

Federal financial services legislation, including the Bank Act that governs the activities of 

banks in Canada, is required to be reviewed every five years, and the most recent review was in 

2012. The next comprehensive review was scheduled to occur in 2017, but the 2016 federal budget 

postponed the review until 2019.  The Canadian banks are currently providing feedback to the 

federal government on what modifications to the bank legislative and regulatory regime should 

take place in the context of the 2019 review, with particular emphasis on measures that will 

facilitate the policy objectives of modernization and innovation. 

  

Federal Financial Legislation and Regulations 

2016-2017 Federal Budget Measures 

 

The second 2016 federal budget implementation bill, introduced in October 2016, 

contained provisions supporting a system of exclusive federal rules to ensure an efficient national 

banking system.  Due to opposition from some Parliamentarians, however, the federal government 

removed those provisions from the budget with the stated intent that they will be tabled as a 

stand-alone bill at a later date. 

 

The 2017 federal budget, introduced in April 2017, included a number of measures 

directed at the banking industry.  The budget announced plans to strengthen the bank resolution 

regime and the deposit insurance framework, to increase the oversight of financial market 

infrastructures, to modernize the oversight of the Canadian retail payments framework, and to 

strengthen the Canadian anti-money laundering and counter-terrorist financing regime. 

 

AML/ATF Measures 

 

On June 17, 2016, the federal government released the final version of the amended 

general regulations (Regulations) under the Proceeds of Crime (Money Laundering) and Terrorist 

Financing Act (PCMLTFA) with amendments providing for greater flexibility (i.e., identification 

requirements and electronic signature) available for use as of June 30, 2016 and the remaining 

provisions becoming effective on June 17, 2017. For the most part, the final Regulations are 

similar to the July 2015 draft regulations.  

 

Material amendments to the final Regulations include the following: 

 Expansion of certain current requirements with respect to politically exposed foreign 

persons (PEP) to include the circumstances under which a reporting entity (RE) must make 

a determination that a client is a domestic PEP as well as heads of international 

organizations, or a close associate or family member of such persons, and the measures to 

be taken as a result. 

 

 Greater flexibility with how RE’s verify the identity of their clients, through a broader 

range of reliable and independent sources.  In particular, the new methods identify the 

specific types of sources that are deemed reliable enough to be used as a single method on 

a standalone basis, and broadly allow other types of sources that are reliable and 

independent to be referred to on a dual-method basis (i.e. in combination). 
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 Expansion of the definition of a ‘signature card’ to more broadly include electronic 

signature or other information in electronic form, which facilitates account openings in a 

non-face-to-face environment. 

 

 An amendment to clarify that a RE that relies on an agent (e.g. deposit broker) to verify 

client identity on its behalf could use identification measures that were previously 

undertaken by that agent on behalf of another reporting entity or itself with respect to the 

same client. 

  

 The addition of two new factors that a RE must consider in performing their risk 

assessments that requires RE’s to assess and document the risks posed by the impacts of 

new developments and technologies on the existing risk assessment criteria (business 

relationships, products, delivery channels or geographic locations); and any risk resulting 

from the activities of an affiliated Canadian financial entity or from the activities of an 

affiliated foreign entity that carries out similar activities. 

 

As the Regulations address only part of the amendments contemplated by Bill C-31, a 

second package of regulations, covering virtual currencies, prepaid access products, online 

gambling, simplified customer due diligence for low risk entities and foreign money services 

businesses, is expected in the near term.  

 

The first 2017 budget implementation bill, introduced in March 2017, includes additional 

amendments to the PCMLTFA, including expansion of the disclosure recipients that can receive 

financial intelligence related to the security of Canada; support for more effective intelligence on 

beneficial owners of legal entities; various technical and other changes to strengthen the 

framework, support compliance, improve the ability of reporting entities to operationalize 

PCMLTFA, and ensure the legislation functions as intended.   

 

In addition, the Proceeds of Crime (Money Laundering) and Terrorist Financing Act is 

required to undergo a Parliamentary review every five years. The Department of Finance will be 

initiating this review in 2017.   

 

Lastly, on September 15, 2016, the Financial Action Task Force (FATF) released its 

Mutual Evaluation Report (Report) of Canada’s measures for combatting anti-money laundering 

(AML) and the anti-terrorism (ATF). The Report concluded that Canada was generally in 

compliance with the FATF 40 Recommendations, and provided recommendations on some areas 

that require improvement.   

 

Economic Sanctions 

 

On April 6, 2017, the Standing Committee on Foreign Affairs and International 

Development released its report on the Canadian economic sanctions regime. The report entitled 

“A Coherent and Effective Approach to Canada’s Sanctions Regimes: Sergei Magnitsky and 

Beyond”. The report is the culmination of the Committee’s statutory review of the Freezing Assets 

of Corrupt Foreign Officials Act and the Special Economic Measures Act. The report outlines 13 
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recommendations, with a focus on promoting an effective and coherent Canadian sanctions 

program.  

 

Cybersecurity Threats to Financial Institutions Operating in Canada  

 

In view of the proliferation and sophistication of cyber attacks and the risk associated, 

cybersecurity has been identified as a top priority for the Canadian government.  The Canadian 

government launched their Cyber Security public consultation entitled “Security and Prosperity in 

the Digital Age – Consulting on Canada’s Approach to Cyber Security” in August 2016.  The 

consultation is intended to engage with Canadians on evolving cyber security landscape in order to 

identify gaps, opportunities, trends and challenges of cyber security.  The three action areas of 

resilience, cooperation and capability, and cyber innovation remain a focus of the consultation.  

The Canadian Government has since released findings from their cyber security consultation 

report.  The Cyber Review Consultations Report summarizes feedback received from Canadian 

citizens, experts, academics, business leaders and other levels of governments.  The Canadian 

government is expected to proceed quickly with the development of a national cyber security 

strategy in order to protect Canadians and the economy from cyber attacks. 

 

Housing  

 

There have been several significant developments in housing and housing finance policy 

over the last year, at the federal, provincial and municipal levels of government:  

 

 OSFI’s July 2016 Letter on Reinforcing Prudent Residential Mortgage Underwriting: On July 

7, 2016, OSFI sent a letter to all federally regulated financial institutions noting that OSFI 

would be tightening its supervisory expectations regarding residential mortgage underwriting. 

The letter identified several areas of enhanced supervision, including income verification, 

non-conforming loans, appraisals and loan-to-value calculation, and risk appetite and portfolio 

risk management. The letter was motivated by OSFI’s identification of rising risks and 

vulnerabilities associated with household lending, including persistently low interest rates, 

record levels of household indebtedness, and rapid increases in house prices in certain areas in 

Canada (notably, the Greater Vancouver Area and Greater Toronto Area).    

 

 October 3rd Housing Finance Changes: On October 3, 2016, the Department of Finance 

announced three preventative measures designed to reinforce the housing finance system, 

protect the long-term financial security of borrowers, and improve tax fairness for 

homeowners. The measures included:  

 

i. Standardizing the eligibility criteria for high- and low-ratio insured mortgages, 

including a mortgage rate stress test (specifically, all insured mortgage borrowers 

must qualify at the Bank of Canada five-year fixed posted mortgage rate and satisfy 

certain debt-servicing ratios; and low-ratio portfolio-insured mortgages must 

qualify under the same criteria used for high-ratio mortgages);  

ii. Closing loopholes surrounding the capital gains tax exemption on the sale of a 

principal residence; and  
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iii. Announcing a consultation on lender risk sharing (i.e. having mortgage lenders 

bear a portion of losses on insured mortgages that default). The public consultation 

was open between October 2016 and February 2017.  

 

 Revised Capital Adequacy Requirements (CAR) Guideline: On December 6, 2016, OSFI 

released an updated CAR Guideline, including revisions to the capital treatment of insured 

mortgages. The changes aim at reinforcing the need for banks to exercise prudent underwriting 

and proper due diligence when originating insured mortgages. The updated CAR Guideline 

also includes the final rules for the implementation of a downturn-loss-given-default floor, 

which applies to banks using an internal ratings-based approach for residential mortgages. The 

changes to the CAR Guideline came into effect on November 1, 2016 for institutions with an 

October 31 year-end and on January 1, 2017 for institutions with a December 31 year-end. 

 

 New Advisory Capital Requirements for Federally Regulated Mortgage Insurers: In December 

2016, OSFI released new regulatory capital requirements for mortgage insurers that are more 

risk sensitive and incorporate key characteristics such as borrower creditworthiness, 

outstanding loan balance, loan-to-value ratio, and remaining amortization. The new rules 

effectively required government-backed mortgage insurers to bolster their capital on 

mortgages in certain areas. The changes came into effect on January 1, 2017. 

 

 Federal/Provincial/Municipal Working Group: In June 2016, the Department of Finance 

announced the creation of a working group of officials from the federal government, British 

Columbia and Ontario governments, and the cities of Vancouver and Toronto to study the 

current state of the housing market and provide policy recommendations. This approach 

reflected a recognition by the federal government that local and regional solutions would be 

required to address overheated housing markets in Vancouver and Toronto. 

 

 British Columbia and Ontario Housing Measures: Over the past year, provincial authorities in 

British Columbia and Ontario have passed measures designed to address overheated housing 

markets in their respective major municipalities (Vancouver and Toronto). On July 25, 2016, 

the British Columbia government implemented a 15% residential property transfer tax on 

foreign buyers in the Greater Vancouver Regional District. On April 20, 2017, the Ontario 

government announced 16 measures to address housing affordability, including a 15% 

“non-resident speculation tax” across the Greater Golden Horseshoe (mirroring Vancouver’s 

tax) as well as an expansion of rent controls to all private rental units. 

 

 Revised draft of Guideline B-20 – Residential Mortgage Underwriting Practices and 

Procedures: On July 6, 2017 OSFI released for comment a revised version of Guideline B-20. 

The objective is to clarify and strengthen expectations in a number of specific areas, including: 

 

i. Requiring a qualifying stress test for all uninsured mortgages 

 

ii. Requiring that Loan-to-Value (LTV) measurements remain dynamic 

and adjust for local market conditions where they are used as a risk 

control, such as for qualifying borrowers 
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iii. Expressly prohibiting co-lending arrangements that are designed, or 

appear to be designed to circumvent regulatory requirements 

 

OSFI is inviting feedback on the revised proposal until August 17, 2017, and intends to put the 

revised guideline into effect later in 2017.  

 

Finance Canada Payments Advisory Committee (FinPay)  
 

In 2012, the federal government established a multi-stakeholder forum known as the 

Finance Canada Payments Advisory Committee (FinPay) to advise the government on public 

policy issues affecting Canada’s payment system, and which continues to meet regularly. FinPay 

is currently supporting the government on the development of a regulatory framework that would 

ensure appropriate oversight of Canada’s retail payment system, which would respond to the 

growth of new technologies and service providers that have entered the payments market.  The 

framework is intended to be risk-based and have a strong focus on addressing market conduct, 

operations and financial stability concerns 

 

Basel III in Canada  

 

Basel III adoption in Canada is progressing well with Canada ranked category 4 (i.e. final 

rules in force) on many Basel standards (e.g. countercyclical buffer, capital requirements for 

equity investments in funds, margin requirements for non-centrally cleared derivatives, leverage 

ratio, definition of capital, capital conservation buffer, liquidity coverage ratio, leverage ratio 

disclosure requirements, G-SIB and D-SIB requirements) in the BCBS’s Twelfth progress report 

on adoption of the Basel regulatory framework (April 2017). OSFI also developed domestic 

guidance in 2016 for the Basel III standards highlighted in the report (please see further details 

below). 

    

Summary of Financial Crisis Regulatory Actions  

Imposition of Enhanced Capital and Other Requirements  

 

As part of sound capital management and in response to the continuing uncertainty caused 

by regulatory reform, Canadian banks must be able to demonstrate to OSFI (both continually and 

prior to any transaction that may negatively impact their capital levels) that they have prudent 

internal capital targets and that they would have sufficient capital to meet their internal capital 

targets at all times. Canadian banks implemented the Basel III regulatory capital requirements on 

an “all-in” basis as of January 1, 2013, forgoing the Basel Committee’s six-year transition period. 

 

As of January 1, 2017, the six Canadian domestic systemically important banks (D-SIBs) 

(i.e. Royal Bank of Canada, TD Bank Financial Group, The Bank of Nova Scotia, Bank of 

Montreal, CIBC, and National Bank of Canada) have been subject to enhanced capital 

requirements of 1% common equity tier 1 (a “D-SIB capital surcharge”). These banks are also 

subject to more intensive supervision and are required by OSFI to comply with the Basel 

Committee’s risk data aggregation and risk reporting principles, as well as the Enhanced 

Disclosure Task Force’s (EDTF) disclosure recommendations. 

 



Institute of International Bankers Global Survey 2017 

 13 

In December 2016, OSFI published an updated version of its Capital Adequacy 

Requirements (CAR) Guideline, which includes:  

 Revisions to the treatment of insured residential mortgages;  

 Final guidance on the implementation of a Downturn Loss Given Default floor; 

 Implementation of the BCBS’s rules on Capital requirements for equity investment in funds; 

and 

 Clarification on how OSFI will exercise national discretion in the implementation of the 

Countercyclical buffer. 

 

Bail-in Debt Framework  

 

In June 2016, legislation to implement a bail-in regime in Canada was passed. The 

corresponding bail-in regulations and an OSFI guideline, which would set out more specific 

provisions of the framework, are expected to be finalized in 2017. 

  

Recovery and Resolution Plans (RRPs)   

 

For several years, the Canadian D-SIBs have been developing RRPs in conjunction with 

OSFI and the CDIC; D-SIBs work with OSFI on recovery plans and with CDIC on resolution 

plans. The 2017 federal Budget proposed to formally designate CDIC as the resolution authority 

for its members and require D-SIBs to develop and submit resolution plans.   

 

International Financial Reporting Standard (IFRS) 9 Financial Instruments  

 

The banks continue to execute on project plans to adopt and implement IFRS 9 for the 

annual reporting period beginning on November 1, 2017 (Q1/2018 for banks with October 31 

year-ends).  The most significant area of change is implementation of the International Accounting 

Standards Board’s (IASB’s) expected credit loss (ECL) model for impairment. There has been 

much discussion on IFRS 9 implementation issues, including the incorporation of forward-looking 

information, the modelling of multiple scenarios, and assessing a significant increase in credit risk.  

In June 2016, OSFI issued their final guideline, IFRS 9 Financial Instruments and Disclosures, 

which aims to provide Federally Regulated Entities (FREs) guidance on applying IFRS 9. 

 

Risk Data Aggregation  

 

OSFI requires Canadian D-SIBs to comply with the BCBS’s Risk Data Aggregation and 

Risk Reporting Principles.  Canadian D-SIBs worked closely with OSFI to meet the December 31, 

2016 implementation date set by OSFI. 

  

Leverage Ratio  

 

In 2014, OSFI issued their guidelines on leverage requirements and leverage ratio 

disclosures. Beginning in Q1 2015, institutions were required to maintain a leverage ratio that 

meets or exceeds 3% at all times. The BCBS consulted on revisions to the leverage ratio in 2016, 

although at this time it is unclear if these proposed revisions will be finalized due to uncertainty 

over whether an agreement can be reached at the BCBS. 
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Liquidity Risk Framework   

 

The D-SIBs began to disclose their Liquidity Coverage Ratio (LCR) in May 2015, which 

was set at 100% (i.e. no phase-in period was permitted).  In addition, banks continue to provide 

data to OSFI to support other liquidity monitoring tools, such as the domestic Net Cumulative 

Cash Flow (NCCF) measure.  The NCCF captures the maturity spectrum between the 30-day LCR 

and 1-year NSFR and assumes a business-as-usual, non-stressed scenario.   

 

In 2017, OSFI is expected to update its Liquidity Adequacy Requirements (LAR) Guideline.  

OSFI has provided notification to Canadian deposit-taking institutions of their intent to extend the 

domestic implementation timeline of the NSFR to January 2019. OSFI has made this decision as it 

is uncertain at this time whether key foreign markets will implement the revised BCBS NSFR 

standard by the January 2018 deadline.  However, OSFI remains committed to implementing the 

NSFR standards in its LAR Guideline.  

 

Regulation of Over-the-Counter Derivatives 
 

In September 2016, OSFI issued the final guideline on margin requirements for 

non-centrally cleared derivatives, which closely adheres to the BCBS/IOSCO margin 

requirements issued in March 2015.  The guideline, which came into effect on September 1, 2016, 

allows for a substituted compliance approach for Canadian banks operating in foreign derivatives 

markets.  The Canadian banks are working with OSFI on resolving some interpretation issues 

relating to the margin rules. 

 

In April 2017, the Canadian Securities Administrators, an umbrella organization 

comprised of Canada's 13 provincial and territorial securities regulators, issued proposed rules 

relating to business conduct in derivatives transactions, which allows for banks to meet the 

proposed requirements through a substituted compliance process where there are equivalent 

federal rules. 

 

The Quebec Court of Appeal issued its decision on the constitutionality of the Cooperative 

Capital Markets Regulatory System (CCMR), a proposed joint federal-provincial securities and 

systemic risk regulatory body, in May 2017.  The Quebec Court found both the draft provincial 

and the federal statutes underpinning the CCMR to be unconstitutional.  The federal government 

has until July 9, 2017 to determine whether to appeal the Quebec Court’s decision to the Supreme 

Court of Canada. 

  

 

CHINA 

 
Significant developments in the banking industry 

 

 On November 22, 2016, the People’s Bank of China (PBOC) announced a capital market 

connectivity mechanism between the Chinese mainland and Hong Kong. Hong Kong 

Securities Clearing Co. Ltd is allowed to open a special RMB bank account with a mainland 

bank, which will deal with businesses on the Shanghai Stock Exchange and Shenzhen Stock 
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Exchange, according to a circular jointly released by the PBOC and the China Securities 

Regulatory Commission (CSRC).     

 

 On November 23, 2016, the PBOC announced that it will allow qualified foreigners working in 

the Shanghai Free Trade Zone to open overseas personal free trade accounts, as part of a series 

of reforms encouraging innovation and cross-border investment. This policy became effective 

on that day, which makes cross-border personal financing services more active, a long-term 

benefit for financial services providers in China.   

 

 On December 1, 2016, China’s new rules regulating the application and use of bank cards took 

effect as the PBOC decided to crack down on illegal practices. An individual can now only 

open one multi-function account, enabling payment, deposit, transfer and other services, per 

bank, while they can have additional accounts with limited functions, according to the new 

rules released by the PBOC.  

 

 On December 31, 2016, the State Administration of Foreign Exchange (SAFE) announced that 

more stringent supervision over the purpose of foreign exchange purchases would help close 

loopholes in the current system that have led to illegal transaction such as money laundering 

and money transfers via underground banks. Chinese residents are now required to fill an 

application form indicating the purpose of foreign exchange purchased. The application form 

specifies that residents will not be approved to purchase foreign currency if they hope to make 

overseas purchases not yet open to domestic individuals, such as overseas housing and 

insurance with investment returns. Residents who violate the rules will be put on a watch list 

by the currency regulator and will face cancellation of their right to buy foreign currencies for 

one to three years, according to the SAFE.   

 

 On April 10, 2017, the China Banking Regulatory Commission (CBRC) unveiled targeted 

measures to address financial risks in the banking sector. Amid complaints about reckless 

speculations on financial markets, the CBRC outlined 10 detailed fields for strengthened risk 

control, including traditional sectors such as credit, liquidity, real estate and local government 

debt as well as non-traditional areas including Internet finance and cross-border financial 

impact.   

 

 On May 8, 2017, the CBRC released a guideline making specific demands concerning 

classification, evaluation and collateral rate determination. Commercial banks should make 

detailed categorization of collateral, while the catalogue of acceptable collaterals should be 

updated at least once a year, according to the CBRC. The CBRC also ordered banks to revalue 

collateral at least once a year, and the ceiling of collateral rates should be adjusted in 

accordance with business cycles, risk profiles and market condition. 

 

 On June 2, 2017, the SAFE released a circular saying that it will start collecting information on 

the use of domestically-issued bank cards for overseas cash withdrawals and consumption to 

fight money laundering. Stating from September 1, 2017, banks are required to report all cash 

withdrawals, as well as deals worth above 1,000 yuan ($146.7) made at brick-and-mortar and 

online stores, overseas via domestic cards. Transactions made through non-bank payment 

institutions do not need to be reported. The card owners’ information will be collected every 

day through an online management system, according to the SAFE.  
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 On June 21, 2017, the People’s Bank of China (PBOC) issued rules on overseas investment in 

the mainland interbank bond market via the mainland-Hong Kong bond connect program. 

Under the rules, qualified overseas investors can buy bonds in the interbank bond marked 

either with Chinese yuan or foreign currencies. 

 

Significant developments in the securities industry 

 

 On September 30, 2016, the China Securities Regulatory Commission (CSRC) said that it has 

removed asset allocation restrictions on qualified foreign investors to allow them greater 

freedom to invest. In principle, neither the allocation mix for investors under the Qualified 

Foreign Institutional Investors (QFII) nor the RMB-denominated Qualified Foreign 

Institutional Investors (RQFII) programs will be restricted. Previously, China required 

overseas investors to invest at least 50% of their assets into stocks, and their cash ratio should 

not exceed 20%. The move is the country’s latest efforts to open up its capital market.   

 

 On April 21, 2017, the CSRC released a statement saying that the net capital requirements for 

futures companies will be raised to 30 million yuan (about $4.36 million) from 15 million yuan. 

Futures companies should provide more scientific and detailed data, set aside more capital to 

guard against risks, and will be under stricter oversight by regulators. The new requirements 

will be implemented starting from October 1, 2017. 

     

Significant developments in the insurance industry 

 

 On January 24, 2017, the China Insurance Regulatory Commission (CIRC) announced a ban of 

insurers acquiring listed firms in concert with non-insurance parties, in a move to prevent 

radical stock investment and maintain financial market stability. The CIRC will take action 

when an insurance company, together with non-insurance parties, increases its holdings of a 

certain listed firm to 5%, such as suspending insurance funds to non-insurer parties acting in 

concert with the insurer. Insurance firms are also not allowed to acquire listed companies or 

purchase a major stake, at least 20%, of their shares before gaining regulatory approval, 

according to the rules. To prevent the radical investment of some players in the insurance 

sector, the CIRC order that an insurer’s investment in one single stock should not exceed 5% of 

its total assets at the end of the previous quarter. 

 

 On May 7, 2017, the CIRC released a statement saying that insurance regulators at all levels in 

China should shore up weak parts of the regulation to build a strict and effective supervision 

framework. The statement pointed out that there are some loopholes in the current insurance 

regulation, which have given rise to risky practices in recent years such as disorderly buying of 

stakes and unchecked growth of risky business.  
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EUROPEAN UNION 

1- Banking Supervision and Regulation 

Bank Recovery and Resolution Directive 

The Bank Recovery and Resolution Directive (BRRD) applied from 1 January 2016 and in 

the eurozone countries it applied through the Single Resolution Mechanism Regulation (SRMR) 

of the Banking Union, not through national regulatory regimes. The European Commission 

proposed amendments to both the BRRD and the SRMR in November 2016 (see below). The 

changes include: 

 the integration of the Financial Stability Board’s Total Loss-Absorbing Capacity (TLAC) 

standard for global systemically important banks (G-SIBS) into the Minimum 

Requirement for own funds and Eligible Liabilities (MREL) of the BRRD and SRMR; the 

MREL is designed to ensure there are enough shareholders’ and creditors’ funds to absorb 

the losses of failing banks and then to recapitalise them – a process known as “bail-in” – 

and it now has to incorporate the Financial Supervisory Board’s (FSB) TLAC standard by 

2019; 

 amendments to the MREL rules for banks other than G-SIBs. 

Risk Reduction Package  

The European Commission presented in November 2016 a comprehensive package of 

reforms to strengthen the resilience of EU banks further. The proposal builds on existing EU 

banking rules and aims to complete the post-crisis regulatory agenda by making sure that the 

regulatory framework addresses any outstanding challenges to financial stability, while ensuring 

that banks can continue to support the real economy. The proposed measures aim at implementing 

international standards into EU law, while taking into account European particularities and 

avoiding undue impact on the financing of the real economy. They also take into account the 

results of the Call for Evidence launched in 2015.  

The proposals amend the following pieces of legislation: 

the Capital Requirements Regulation (CRR) and the Capital Requirements Directive 

(CRD), adopted in 2013, which set out prudential requirements for credit institutions (i.e. banks) 

and investment firms and rules on governance and supervision; 

the Bank Recovery and Resolution Directive (BRRD) and the Single Resolution 

Mechanism Regulation (SRMR), adopted in 2014, which spell out the rules on the recovery and 

resolution of failing institutions and establish the Single Resolution Mechanism. 
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The proposals comprise the key elements below. 

1. Measures to increase the resilience of EU institutions and enhance financial stability: the 

proposals incorporate the remaining elements of the regulatory framework agreed recently within 

the Basel Committee on Banking Supervision (BCBS) and the Financial Stability Board (FSB). 

They include: 

 more risk-sensitive capital requirements, in particular in the area of market risk, 

counterparty credit risk, and for exposures to central counterparties (CCPs); 

 implementing methodologies that are able to reflect more accurately the actual risks to 

which banks are exposed; 

 a binding Leverage Ratio (LR) to prevent institutions from excessive leverage; 

 a binding Net Stable Funding Ratio (NSFR) to address the excessive reliance on short-term 

wholesale funding and to reduce long-term funding risk. 

 a requirement for Global Systemically Important Institutions (G-SIIs) to hold minimum 

levels of capital and other instruments which bear losses in resolution; this requirement, 

known as Total Loss-Absorbing Capacity or TLAC), will be integrated into the existing 

MREL (Minimum Requirement for own funds and Eligible Liabilities) system, which is 

applicable to all banks, and will strengthen the EU's ability to resolve failing G-SIIs while 

protecting financial stability and minimising risks for taxpayers; it proposes a harmonised 

national insolvency ranking of unsecured debt instruments to facilitate banks' issuance of 

such loss absorbing debt instruments. 

2. Measures to improve banks' lending capacity to support the EU economy. 

In particular, specific measures are proposed to: 

 enhance the capacity of banks to lend to SMEs and to fund infrastructure projects; 

 For non-complex, small banks, to reduce the administrative burden linked to some rules in 

the area of remuneration (namely those on deferral and remuneration using instruments, 

such as shares), which appear disproportionate for these banks; 

 make CRD/CRR rules more proportionate and less burdensome for smaller and less 

complex institutions where some of the current disclosure, reporting and complex trading 

book-related requirements appear not to be justified by prudential considerations; the Call 

for Evidence and the analysis carried out by the Commission showed that the present 

framework can be applied in a more proportionate way, taking into account their specific 

situation. 

3. Measures to further facilitate the role of banks in achieving deeper and more liquid EU 

capital markets to support the creation of a Capital Markets Union. Specific adjustments to the 

proposed measures are envisaged in order to: 
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 avoid disproportionate capital requirements for trading book positions, including those 

related to market-making activities; 

 reduce the costs of issuing/holding certain instruments (covered bonds, high quality 

securitisation instruments, sovereign debt instruments, derivatives for hedging purposes); 

 avoid potential disincentives for those institutions that act as intermediaries for clients in 

relation to trades cleared by CCPs. 

These legislative proposals are currently being discussed at the European Parliament and 

the Council for their consideration and adoption. 

Banking Union 

The Banking Union applies to all countries in the euro area, with non-euro countries able to 

join if they wish. It has three main elements: 

 the Single Supervisory Mechanism (SSM), with the European Central Bank (ECB) as the 

lead supervisor; it came into being in November 2014, with banks gradually adjusting to 

the new regime throughout 2015; 

 the Single Resolution Mechanism Regulation (SRMR), whose purpose is to ensure an 

orderly sale or winding up (“resolution”) for failing banks, with minimal costs to taxpayers 

and the real economy; the SRM was brought into effect through a Regulation on 1 January 

2016; 

 the European Deposit Insurance Scheme (EDIS), which will protect up to €100,000 per 

depositor per bank if a bank fails; it has not yet been implemented.  

The Single Resolution Board, the central decision-making body of the Single Resolution 

Mechanism, is the resolution authority for significant banks and other cross-border groups within 

the Banking Union. Together with National Resolution Authorities (NRAs), it forms the Single 

Resolution Mechanism (SRM). In November 2016, the SRM published its 2017 work programme. 

The Single Resolution Board’s 2017 work programme will concentrate on ensuring that the 

significant banks in the euro area are “resolvable” (i.e. can be saved or wound down if they get into 

trouble) “with minimum impact on the real economy and on the public finances of the 

participating member states”. 

One of the SRB’s most important tasks will be to continue building up the Single 

Resolution Fund (SRF), to which the banking sectors of each country in the Banking Union will 

have to contribute. The fund will be used as a last resort to prop up failing banks when 

shareholders’ and creditors’ bail-in funds have been exhausted. The fund will be gradually 

increased during the first eight years (2016-2023), aiming to be 1% of covered deposits of all 

banks in the Banking Union by 31 December 2023. 

The European Deposit Insurance Scheme has failed so far to receive the backing of some 

Member States and hence is still under discussion.  
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Non-Performing Loans (NPLs)  

On 11 July 2017, the Council of the EU agreed an action plan to address the problem of 

non-performing loans in the banking sector. It outlined a mix of policy actions to help reduce 

stocks of non-performing loans (NPLs), which remain at high levels within the EU, and to prevent 

their future emergence. The Council highlighted the need for action as regards: 

- bank supervision; 

- the reform of insolvency and debt recovery frameworks; 

- the development of secondary markets for NPLs (distressed assets); 

- restructuring of the banking industry. 

As part of the Action Plan, the European Commission launched between 10 July and 20 

October 2017 a public consultation with a view to exploring possible initiatives to facilitate the 

development of secondary markets for NPLs. The consultation aims to gather targeted input from 

stakeholders on ways to improve the functioning of the secondary market and more specifically on 

loan servicing activities by third parties and the transfer of loans away from the originating bank. 

The consultation also offers interested parties the occasion to give feedback on a possible new 

instrument, labelled accelerated loan security, aimed at increasing the protection of secured 

creditors from business borrowers' default to improve the functioning of the SMEs’ credit market.  

European Supervisory Authorities (ESAs)  

The European Commission launched a public consultation between the 21 March 2017 and 

16 May 2017 on the operations of the European Supervisory Authorities (ESAs).  This 

consultation was designed to gather evidence on the operations of the ESAs focusing on a number 

of issues: on the tasks and powers of the ESAs, their governance and funding and possible 

adaptation of their supervisory architecture. Its purpose is to provide a basis for concrete and 

coherent action by way of legislative initiative, if required. The consultation builds on the 

Commission's 2014 report on the operation of the ESAs and the European System of Financial 

Supervision (ESFS) and is part of the regular evaluation process set in the ESAs’ founding 

regulations. 

2- Financial Markets and Securities  

MiFID II 

MiFID II reviews the first Markets in Financial Instruments Directive, and incorporates 

into EU legislation aspects of the financial reform programme set out by the G20 leaders in 

response to the global financial crisis, including the requirement for standardised 

Over-The-Counter (OTC) derivatives’ contracts to be traded on exchanges or electronic trading 

platforms where appropriate. It entered into force back in 2014, but was not supposed to apply 
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until 3 January 2017. The European Commission announced in early 2016 the postponing of the 

full application of MiFID II by a year, to 3 January 2018.  

Meanwhile, throughout 2016, the European Securities and Markets Authority (ESMA) 

prepared and submitted guidelines to national regulators and market participants on various 

aspects of the legislation, as well as draft regulatory technical standards (RTS) for the Commission. 

For example, in November, it opened a public consultation on draft RTS on the treatment of 

package transactions, which “are interlinked financial transactions comprising various instruments 

which firms execute jointly in order to reduce transaction costs and for risk management purposes”. 

The consultation closed on 3 January 2017. 

MiIFID II had to be transposed into national laws by 3 July 2017 and will apply on 3 

January 2018. ESMA will continue to publish guidelines and draft RTS throughout 2017. 

The European market infrastructure regulation (EMIR) 

 EMIR lays down rules on OTC derivatives, central counterparties and trade repositories. It 

was adopted in 2012 with the aim to increase transparency in the OTC derivatives’ markets, 

mitigate credit risk and reduce operational risk. Between 2015 and 2016 the Commission carried 

out an extensive assessment of EMIR. 

Following this evaluation, the Commission proposed, in May 2017, a first set of 

amendments to EMIR. These amendments will introduce simpler and more proportionate rules on 

OTC derivatives that will reduce costs and burdens for market participants, without compromising 

financial stability. 

The European Commission also adopted a communication, outlining further changes to 

EMIR and setting out its intentions on how to respond to new emerging challenges in derivatives’ 

clearing. 

In June 2017, the Commission proposed a second set of amendments to EMIR to enhance 

the supervision of third country central counterparties (CCPs) and make the supervision of EU 

CCPs more coherent. The proposal introduces a more pan-European approach to the supervision 

of EU CCPs, to ensure further supervisory convergence and accelerate certain procedures. The 

proposal also ensures closer cooperation between supervisory authorities and central banks 

responsible for EU currencies. To achieve this, a newly-created supervisory mechanism will be 

established within the European Securities and Markets Authority (ESMA) (the CCP Executive 

Session) which will be responsible for ensuring a more coherent and consistent supervision of EU 

CCPs as well as a more robust supervision of CCPs in non-EU countries, or third countries. For 

non-EU CCPs, the proposal builds on the existing third-country provisions in EMIR and will make 

the process to recognise and supervise third-country CCPs more rigorous for those of key systemic 

importance for the EU. The aim is to address important challenges in derivatives’ clearing as its 

scale and importance grows and to take account of the role played by third-country CCPs in the 

clearing of financial instruments relevant to EU financial stability. 
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The proposal introduces a new "two tier" system for classifying third-country CCPs. 

Non-systemically important CCPs will continue to be able to operate under the existing EMIR 

equivalence framework. However, systemically important CCPs (so-called Tier 2 CCPs) will be 

subject to stricter requirements. 

CCP Recovery and Resolution Regulation 

The European Commission has proposed a new Recovery and Resolution Regulation to 

ensure that Central Counterparties’ (CCPs) essential market infrastructures in the financial system 

can be dealt with if they get into trouble. The Regulation was proposed on 28 November 2016.  

There are already high standards in place for CCPs, set out in the European Market 

Infrastructure Regulation (EMIR), but there were no EU-wide rules for dealing with CCPs facing 

severe stress or failure that need to be recovered or resolved in an orderly manner. The 

Commission’s proposal wants to create a recovery and resolution framework for CCPs, similar to 

that for banks as set out in the Bank Recovery and Resolution Directive (BRRD). 

The European Parliament and Council will review the Regulation during 2017, with a view 

to approving. 

Capital Markets Union (CMU)  

In September 2015, the European Commission adopted an action plan setting out a list of 

over 30 actions and related measures to establish the building blocks of an integrated capital 

market in the European Union by 2019.  

In June 2017, the Commission updated and complemented the CMU Action Plan 

(Mid-Term Review) by strengthening existing actions and introducing new measures in response 

to evolving priorities and challenges. The Mid-Term Review reported on the good progress made 

so far in implementing the 2015 Action Plan, with around two-thirds of the 33 actions delivered in 

twenty months. The Mid-Term Review also sets the timeline for the new actions that will be 

unveiled in the coming months. Its sets out nine new priority actions: 

 strengthen the powers of European Securities and Markets Authority to promote the 

effectiveness of consistent supervision across the EU and beyond; 

 deliver a more proportionate regulatory environment for SME listing on public markets; 

 review the prudential treatment of investment firms; 

 assess the case for an EU licensing and passporting framework for FinTech activities; 

 present measures to support secondary markets for non-performing loans (NPLs) and 

explore legislative initiatives to strengthen the ability of secured creditors to recover value 

from secured loans to corporates and entrepreneurs; 

 ensure follow-up to the recommendations of the High-Level Expert Group on Sustainable 

Finance; 
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 facilitate the cross-border distribution and supervision of the Undertakings for Collective 

Investment in Transferable Securities (UCITS) and alternative investment funds (AIFs); 

 provide guidance on existing EU rules for the treatment of cross-border EU investments 

and an adequate framework for the amicable resolution of investment disputes; 

 propose a comprehensive EU strategy to explore measures to support local and regional 

capital market development. 

In addition, the Commission will advance on outstanding actions under the 2015 Action Plan. 

In particular, the Commission will put forward: 

 a legislative proposal on a pan-European personal pension product to help people finance 

their retirement;  

 a legislative proposal for an EU-framework on covered bonds to help banks finance their 

lending activity; 

 a legislative proposal on securities law to increase legal certainty on securities ownership 

in the cross-border context. 

Prospectus Directive 

The European Parliament, the Council and the Commission agreed in June 2017 on a 

revamped prospectus regulation. The reform was proposed by the Commission on 30 November 

2015 as part of its Capital Markets Union Action Plan in order to improve access to finance for 

companies and simplify information for investors. 

The new EU prospectus rules will exempt the smallest capital raisings from the burden of 

producing a lengthy and expensive prospectus. Start-ups and SMEs can now raise up to €1 million 

on local growth markets without a prospectus. Member States are able to set higher thresholds to 

support growth in their domestic markets. These thresholds will be increased from €5m to €8m. 

For small companies who want to raise money across the EU, a new EU growth prospectus will be 

created for use by small and medium-sized companies (SMEs) and mid-caps. The EU growth 

prospectus will also help investors to make informed investment decisions based on the clearer 

information provided. 

Secondary markets in corporate bonds will receive a boost from the new alleviated 

corporate bond prospectus that will now become available irrespective of denomination sizes 

when admitted to professional markets. 

The new prospectus rules will also help to strip away burdens, deliver shorter prospectuses, 

improved and more concise information for investors and a fast track regime for companies that 

frequently tap capital markets. 
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Securitisation Regulation  

The European Parliament, the Council and the Commission agreed in May 2017 on a 

package that sets out criteria for simple, transparent and standardised securitisation (STS). It is one 

of the cornerstones of the Capital Markets Union (CMU). It sets out a risk-sensitive, transparent 

and prudential treatment of securitisation. The agreement is now followed by further technical 

talks to finalise the text.  

3- Financial Reporting and Taxation 

Corporate Tax Reform Package 

 

The corporate reform package proposal published on 25th October, 2016 provides three 

new proposals to provide for a more modern and fairer tax system for business, to close loopholes 

between EU countries and non-EU countries and to provide new dispute resolution rules to relieve 

problems with double taxation for businesses. 

  

The Commission has proposed to re-launch the Common Consolidated Corporate Tax 

Base (CCCTB). The CCCTB will overhaul the way in which companies are taxed in the Single 

Market, to ensure a fairer, more competitive and more growth-friendly corporate tax system. The 

re-launched CCCTB will be implemented in two steps. It also contains important new elements to 

improve its anti-avoidance and growth-promoting capacities. 

  

The Commission has also proposed an improved system to resolve double taxation 

disputes in the EU. Double taxation is a major obstacle for businesses, creating uncertainty, 

unnecessary costs and cash-flow problems. Under the proposal, current dispute resolution 

mechanisms will be adjusted, to better meet the needs of businesses. In particular, a wider range of 

cases will be covered and Member States will have clear deadlines to agree on binding solutions to 

cases of double taxation. 

  

The package also includes a proposal to extend the rules against hybrid mismatches as 

provided for in the Anti-Tax Avoidance Directive agreed in June, to hybrid mismatches involving 

non-EU countries. 

 

3.2. Transparency for intermediaries  

 

On 21 June 2017, the Commission proposed new transparency rules for intermediaries that 

design or sell potentially harmful tax schemes. Intermediaries are firms or persons, such as 

consulting firms, banks, lawyers, tax advisors, accountants, etc. which can help their clients to set 

up schemes to reduce their tax bills. Most services provided by intermediaries are legitimate. 

However, recent cases, such as the Panama Papers, exposed the role that some of these 

intermediaries may play in international tax avoidance and evasion by designing schemes that are 

specifically set up to help their clients escape taxation. 

 

The proposal is part of the Commission's ambitious agenda to enhance tax transparency in 

the EU with the aim to tackle tax abuse and ensure fairer taxation. 

http://ec.europa.eu/taxation_customs/business/company-tax/common-consolidated-corporate-tax-base-ccctb_en
http://ec.europa.eu/taxation_customs/business/company-tax/common-consolidated-corporate-tax-base-ccctb_en
http://ec.europa.eu/taxation_customs/business/company-tax/resolution-double-taxation-disputes_en
http://ec.europa.eu/taxation_customs/business/company-tax/resolution-double-taxation-disputes_en
http://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-avoidance-directive_en
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The Commission proposal aims to provide tax authorities with information about existing 

potentially aggressive tax planning schemes. In this way, they can scrutinize intermediaries' 

activities and increase their effectiveness in tackling aggressive tax planning. 

Intermediaries will have to report any cross-border arrangement that contains one or more 

of the following characteristics, which might indicate that the arrangement is set up to avoid 

paying taxes. 

The arrangement has to be reported if it bears at least one of the indicators - "hallmarks" - 

outlined in the proposal. Examples include arrangements that: 

 involve a cross-border payment which is deductible at source to a recipient resident in a 

no-or low-tax country. 

 involve a jurisdiction with inadequate or weakly enforced anti-money laundering 

legislation. 

 are set up to avoid reporting income as required under EU transparency rules. 

 circumvent EU information exchange requirements for tax rulings. 

 have a link between the intermediary's fee and the amount of the tax advantage from the 

arrangement, provided that the main benefit of the arrangements is to obtain a tax 

advantage. 

 ensure that the same asset benefits from depreciation rules in more than one country. 

 enable the same income to benefit from tax relief in more than one jurisdictions. 

 do not respect EU or international transfer pricing guidelines. 

The Member State in which the arrangements are reported must automatically share this 

information with all other Member States, in a standard format, through a centralised database and 

on a quarterly basis. 

The Commission will have limited access to the information exchanged between Member 

States, in order to monitor the implementation of the rules. 

The proposal is submitted to the European Parliament and the European Economic and 

Social Committee for consultation and to the Council for adoption. It is foreseen that the new 

reporting requirements would enter into force on 1 January 2019, with the Member States obliged 

to exchange information every 3 months after that. 

IFR9 impact on capital  – transitional approach  

As of 1 January 2018, European banks will have to substantially change the way they 

provision for credit losses. This follows from the implementation of a new accounting standard 

(IFRS 9) at EU level. Under IFRS 9, banks will be required to use forecasts of future economic 

conditions in calculating provisions and to estimate lifetime (stage2) provisions on significant 

portion of their loan books. An increase in the level of provisions will have an adverse impact on 

banks’ capital ratios. The European Commission has proposed a 5-year period to enable banks to 
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amortize the impact of IFRS 9 on regulatory capital. The proposal is currently subject to trialogue 

discussions of the European institutions under a fast-tracked procedure. There is indeed an urgent 

need for clarity on the final transitional approach which needs to be in place before 1 January 2018 

when IFRS 9 enters effect to enable entities to prepare their systems, strategic and capital plans 

and communication with the relevant stakeholders (supervisors, regulators, investors, etc.). 

4- Retail Financial Services and Payments 

Consumer Financial Services’ Action Plan 

In March 2017, the European Commission published an action plan setting out a strategy to 

strengthen the EU single market for retail financial services. The action plan seeks in particular to 

harness the potential of digitalisation and technological developments (FinTech) to improve 

consumer access to financial services across the EU. The Commission has identified three main 

strands of further work to move a step closer to a genuine Single Market for financial services. 

 Increase consumer trust and empower consumers when buying services at home or from 

other Member States. Among other things, the Commission is proposing to reduce fees for 

cross-border transactions involving non-Euro currencies. The Regulation on cross-border 

payments aligned the fees for cross-border and domestic payments - transfers, card 

payments, cash withdrawals - made in euro across the EU. The Commission will propose an 

amendment to this Regulation to extend further its scope to other currencies so as to reduce 

payment costs and eliminate charging practices that are not favourable to consumers. This 

action plan also proposes improving transparency when it comes to currency conversion. 

Consumers are frequently offered a currency conversion rate by merchants (online shops, 

hotels, etc.). This is called Dynamic Currency Conversion (DCC) and whether this is 

convenient for consumers depends on the fees involved under the merchant's scheme, as 

opposed to the rate offered by the consumer's bank or card scheme. The Commission will 

look closely into DCC rates and practices and will explore how these can be made more 

transparent so that consumers can make well-informed decisions when choosing their 

payment method. 

 Reduce legal and regulatory obstacles affecting businesses when seeking to expand abroad. 

This will include working on common creditworthiness assessment criteria and facilitating 

the exchange of data between credit registers. 

 Support the development of an innovative digital world which can overcome some of the 

existing barriers to the Single Market. The Commission will work with the private sector to 

explore how they could use electronic identification and trust services for checking the 

identity of customers. They are also monitoring the practices of digital providers to decide if 

rules for selling financial services remotely - such an online or by phone - should be updated.  
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Payment Services Directive (PSD2)   

Following-up on the adoption of the revised Directive on Payment Services (PSD2) in 

November 2015, the European Banking Authority (EBA) has started its work on specifying the 

technical standards and guidelines as mandated by the revised Payment Services Directive 

(PSD2). 

A number of draft technical standards and guidelines are currently being developed. 

- The Regulatory Technical Standards on strong customer authentication and secure 

communication are key to achieving the objective of the PSD2. The draft Regulatory 

Technical Standards (RTS) was published in February 2017. In particular, one of the key 

concerns addressed by the final draft RTS relates to the exemptions from the application of 

strong customer authentication. It also addresses the obligation for Account Services 

Providers to offer at least one interface for Account Information Services Providers 

(aggregators) and Payment Initiation Service Providers to access payment account 

information. The EBA is proposing to put an end to the existing practice of third party 

access without identification (at times referred to as ‘screen scraping') once the transition 

period provided for in PSD2 has elapsed and the RTS applies. The European Commission 

and EBA however disagree on a number of elements of the RTS. The final decision is now 

to be taken by the Commission in the autumn, 2017.   

 

5- Corporate Governance and Financial Crime  

Anti-Money Laundering (AML)  

The Juncker Commission has made the fight against tax avoidance, money laundering and 

terrorism financing one of its priorities. The changes proposed on 5 July 2016 will tackle new 

means of terrorist financing, increase transparency to combat money laundering and help 

strengthen the fight against tax avoidance. 

This Commission proposal is the first initiative to implement the Action Plan for 

strengthening the fight against terrorist financing of February 2016 and is also part of a broader 

drive to boost tax transparency and tackle tax abuse. This is why we are, in parallel, also presenting 

a Communication that responds to the recent Panama Papers revelations. 

As announced in the Action Plan for strengthening the fight against terrorist financing, the 

Commission is proposing changes to prevent the financial system from being used for funding 

terrorist activities: 

• Enhancing the powers of EU Financial Intelligence Units and facilitating their cooperation: 

the scope of information accessible by the Financial Intelligence Units will be widened, 

and they will have access to information in centralised bank and payment account 

registers and central data retrieval systems, which Member States will have to establish 

to identify holders of bank and payment accounts; 
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• Tackling terrorist financing risks linked to virtual currencies: to prevent misuse of virtual 

currencies for money laundering and terrorist financing purposes, the Commission 

proposes to bring virtual currency exchange platforms and custodian wallet providers 

under the scope of the Anti-Money Laundering Directive. These entities will have to 

apply customer due diligence controls when exchanging virtual for real currencies, 

ending the anonymity associated with such exchanges; 

• Tackling risks linked to anonymous pre-paid instruments (e.g. pre-paid cards): the 

Commission also proposes to minimise the use of anonymous payments through 

pre-paid cards, by lowering thresholds for identification from €250 to €150 and 

widening customer verification requirements. Proportionality has been taken into 

account, with particular regard paid to the use of these cards by financially vulnerable 

citizens; 

• Stronger checks on risky third countries: As mandated by the Fourth Anti-Money 

laundering directive, the Commission proposes to harmonise the list of checks 

applicable to countries with deficiencies in their anti-money laundering and countering 

terrorist financing regimes. Banks will have to carry out additional checks (‘due 

diligence measures’) on financial flows from these countries. The list of countries, 

mirroring the FATF list, will, for procedural reasons, be formally adopted on 14 July.  

The Commission’s proposal will reinforce the measures introduced by the Fourth 

Anti-Money Laundering with the following changes: 

• Full public access to the beneficial ownership registers: Member States will make public 

certain information of the beneficial ownership registers on companies and 

business-related trusts. Information on all other trusts will be included in the national 

registers and available to parties who can show a legitimate interest. The beneficial 

owners who have 10% ownership in certain companies that present a risk of being used 

for money laundering and tax evasion will be included in the registries. The threshold 

remains at 25% for all other companies. 

• Interconnection of the registers: the proposal provides for the direct interconnection of the 

registers to facilitate cooperation between Member States. 

• Extending the information available to authorities: The Commission has proposed that 

existing, as well as new, accounts should be subject to due diligence controls. This will 

prevent accounts that are potentially used for illicit activities from escaping detection. 

Passive companies and trusts, such as those highlighted in the Panama Papers, will also 

be subject to greater scrutiny and tighter rules. 

Corporate Governance 

The European Institutions adopted a revised Shareholders' Rights Directive in April 2017. 

The initial proposal was adopted by the European Commission in April 2014. The directive 

encourages transparent and active engagement by shareholders of listed companies.   
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The financial crisis revealed that shareholders in many cases supported managers' 

excessive short-term risk taking. The revised directive is intended to redress this situation and 

contribute to the sustainability of companies, which will result in growth and job creation. 

 

The new directive establishes specific requirements in order to encourage shareholder 

long-term engagement and increase transparency. These requirements apply to the remuneration 

of directors, the identification of shareholders, the facilitation of exercise of shareholders’ rights, 

the transmission of information, the transparency for institutional investors, asset managers and 

proxy advisers and related party transactions.  

 

The European Central Bank (ECB) launched a public consultation in November 2016 on a 

draft guide to fit and proper assessments. The guide explains how ECB Banking Supervision 

evaluates the qualifications, skills and proper standing of a candidate for a position on the board of 

a bank. The final guide was adopted and published on 15 May 2017.  

 

The European Banking Authority (EBA) launched between November 2016 and January 

2017 a public consultation on its revised Guidelines on internal governance. These draft 

Guidelines aim at further harmonising institutions' internal governance arrangements, processes 

and mechanisms across the EU, in line with the new requirements in this area introduced in the 

Capital Requirements Directive (CRD) and also taking into account the proportionality principle. 

Final guidelines are still to be adopted. 

Data protection 

The new EU data protection framework was adopted on 8 April 2016. It takes the form of a 

Regulation: the General Data Protection Regulation (GDPR). The GDPR will replace the current 

directive and will be directly applicable in all Member States without the need for implementing 

national legislation. It will take effect on 25 May 2018. The Article 29 Working Party (WP29), 

composed of representatives from the EU national data protection authorities (DPAs), has been 

working on guidance on various GDPR provisions to help organisations prepare. The first 

guidelines on data protection officers, one-stop-shop and the new right to data portability were 

adopted on 5 April 2017. More guidelines are in the pipeline for 2017.  

6- Economy, Business and Trade 

Investment Plan for Europe 

The European Commission’s Investment Plan for Europe, also known as the ‘Juncker 

Plan’, is a 3-year infrastructure investment project launched in November 2014.  

On 28 May 2015, EU legislators successfully concluded negotiations on the Regulation for 

a European Fund for Strategic Investments (EFSI), the core of the Investment Plan for Europe 

which should be operational by September 2015. 
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Given the success of the EFSI, President Juncker announced a proposal in his 2016 State of 

the Union address to extend its duration and capacity to boost investment further: the so-called 

"EFSI 2.0". The proposal aimed at extending the initial three-year period with a target of €315 

billion to at least half a trillion euros in investments by 2020. It also seeks to place a greater 

emphasis on additionality, cross-border projects and those helping to achieve the COP21 

commitments, support for SMEs and enhancing the EFSI's geographical coverage. It is at the final 

stage of negotiations before adoption by the European Parliament and the Council. 

Green Finance   

In July 2017, the European Commission has released early recommendations of its High 

Level Expert Group (HLEG) on Sustainable Finance. The report lays out possible directions and 

set of recommendation to a) steer public and private capital towards sustainable investments, b) 

identify the steps to be taken  take to protect the stability of the financial system from risks related 

to the environment and c) to deploy  policies on a pan-European scale. The final report is expected 

in December 2017, reflecting the feedback received from the public consultation on the HLEG 

interim report. 

7- Fintech  

The European Commission launched on 23 March 2017 a broad public consultation on 

“FinTech: a more competitive and innovative European financial sector”. The deadline to respond 

was 15 June 2017.  

This consultation sought input from stakeholders to develop the Commission's policy 

approach towards technological innovation in financial services further. It sought input in terms of 

stakeholders' perspectives on the impact from new technologies on the European financial 

services’ sector. On the one hand, from the standpoint of providers of financial services and 

consumers, and on the other, from the viewpoint of whether the regulatory and supervisory 

framework fosters technological innovation in line with its three core principles of technological 

neutrality, proportionality and integrity. The feedback aimed at helping the Commission to gauge 

how FinTech can make the EU Single Market for financial services more competitive, inclusive 

and efficient. 

The Commission is currently analysing the responses received to the consultation and 

announced the publication of an Action Plan this autumn, 2017.  
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FRANCE 
 

 

Law Sapin II: bill on transparency, the fight against corruption and the modernisation of 

the economy 

 

Investment banking and market activities: the derivatives activity (EMIR) and the lending capacity 

of certain funds 

 

The Law Sapin II (not adopted yet) will amend the French banking secrecy rules and adjust 

them to the EMIR’s constraint imposed on counterparties to report to a “trade repository” the 

derivative contracts they have entered into (or modified or terminated). 

 

The banking secrecy exemptions provided for by EMIR cover only the reporting made to a 

trade repository located in the European Union (EU). In order to exempt French banks from any 

criminal risk in case of a reporting made outside the EU, the Code monétaire et financier (French 

Monetary and Financial Code) will expressly state that any reporting made to a trade repository, 

wherever it is located (i.e. in the EU or outside the EU), shall not be considered as a breach of the 

French banking secrecy rules. 

 

The Law Sapin II will also extend (within limits to be still determined) the lending capacity 

of certain funds (i.e. the long term investment funds which are dedicated to professional investors) 

in favor of the industrial and commercial companies. 

 

Article 51 of the Law Sapin II: introduction of a new category in the ranking of creditors of credit 

institutions under French insolvency law, in order to facilitate the implementation of resolution 

procedures 

 

The purpose of the article 51 of the proposed law is to introduce a new category in the 

ranking of creditors of credit institutions under French insolvency law, in order to facilitate the 

implementation of resolution procedures, as provided for in Directive 2014/59/EU of the European 

Parliament and of the Council, by creating legal certainty about the loss absorbing capacity of a 

newly created class of senior unsecured debt securities or instruments (hereinafter referred to as 

‘senior non-preferred debt instruments’). 

 

In particular, the proposed legislation introduces in the existing insolvency hierarchy of 

creditors of a credit institution the new category of senior non-preferred debt instruments. These 

senior non-preferred debt instruments consist of debt securities or instruments with characteristics 

similar to debt securities other than structured debt securities. The original maturity date of senior 

non-preferred debt instruments will be not less than one year. Finally, the contract of issuance for 

senior non-preferred debt instruments is required to provide that the owner or holder is unsecured 

within the meaning of this specific provision creating this new category of senior non-preferred 

debt instruments. 

 

In the hierarchy of creditors, owners of senior non-preferred debt instruments will rank 

before creditors holding subordinated debt and after the following categories of creditors, 

respectively: (1) certain specified preferential or secured creditors; (2) creditors in respect of the 
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portion of their deposits covered by the Deposit Guarantee Scheme (DGS); (3) certain other 

specified depositors, comprising natural persons and micro, small and medium-sized enterprises 

either (a) for the portion of their deposits that are eligible for coverage under the DGS and which 

exceed the coverage level of EUR 100,000 or (b) for the deposits which would be eligible for 

coverage under the DGS if they had not been made with branches of a credit institution located in 

a country which is not a Member State of the European Union or the European Economic Area; 

and (4) creditors other than owners of senior non-preferred debt instruments. 

 

The draft provisions also specify that the new provisions do not have retroactive effect and 

will apply only to insolvency proceedings that commenced following the entry into force of the 

law that will contain the draft provisions. 

 

The fight against corruption 

 

Sapin II sets out a French Anti-corruption Agency which operates under the authority of 

the Minister of justice and the budget Minister and whose mission is to reduce corruption, trading 

in influence, unlawful taking of interest, misappropriation of public funds and favoritism.  This bill 

requires companies to have an anti-corruption plan encompassing:  

 A code of conduct;  

 An internal warning system;  

 A risk mapping; 

 Assessment procedures of clients and suppliers’s position;  

 Procedures of internal and external accounting control;  

 Implementation of training systems; and 

 Disciplinary measures. 

 

Sapin II creates a general regime applying to all whistleblowers and laying down a common 

definition, warning channels and protective measures. 

 

French Banking Sector Facts and Figures 

 

The banking sector is one of France’s main economic assets, according to the OECD. In 

January 2017, the French banking industry numbered 364 banks. Financial corporations account 

for 4.5% of total value added in France, of which approximately 60% for the banking industry. 

There are five French banks among the 35 largest banks in the world in terms of Tier 1 capital. The 

banking industry employed more than 370,000 people at the end of 2016, representing 2.3% of the 

private workforce in mainland France. 

 

The results of the combined asset quality assessment and stress testing, conducted by the 

European Banking Authority and the European Central Bank, demonstrate the high level of 

capitalization of French banks. French banks are far more resilient than in 2007, with a solvency 

ratio that has doubled, from 6% to 12%. 

 

The six largest French banking groups, which mostly operate according to the ‘universal 

banking’ model, reported a strong financial performance in 2016, with total net banking income of 

145.7 billion euros (-0.3% compared to last year), of which retail banking activities account for 
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67%, a total cost of risk of 10.0 billion euros (down 20%) and group net income of 24.3 billion 

euros (up 3.1%). 

 

French banks are contending with a growing number of international and European 

regulatory requirements and heavier tax burdens. 

 

French banks at the core of financing the economy 

 

Regulatory changes and advances in technology are prompting banks to transform and 

adjust their models for financing the economy. Despite these hurdles, French banks continue to 

finance businesses and households. At the end of April 2017, outstanding loans to the economy 

stood at 2,213 billion euros, up 5.4% year-on-year. 

 

Outstanding loans to businesses stood at 934 billion euros at the end of April 2017, up 5.2% 

year-on-year. Investment outstanding loans were the fastest-growing segment, at 654.9 billion 

euros (+5.4%). Short-term loans rose by 6.4%. 

 

SMEs are the primary beneficiaries of bank lending. Loans to SMEs accounted for 42% of 

total loans granted to businesses in April 2017. Total outstanding loans to these businesses rose by 

3.1% year-on-year. Applications for loans by SMEs were very broadly approved, with nine out of 

10 SMEs obtaining the investment loans they requested and eight out of 10 SMEs receiving the 

short-term loans requested in the first quarter of 2017. However, demand for loans remains low in 

2017: only 24% of SMEs sought an investment loan and 6% requested short-term loans in the first 

quarter. 

 

French banks also actively finance the projects of French retail customers. Outstanding 

household loans stood at 1,115 billion euros at the end of April 2017, up 5.8% year-on-year. Most 

household loans were home loans, representing 917 billion euros (+5.6% year-on-year). 

 

The financing model is evolving 

 

Businesses are increasingly using the financial markets and banks are actively helping 

them find new sources of financing. Out of total corporate financing of 1,522 billion euros as of the 

end of March 2017, the proportion of bank lending to market financing was 60%/40%, compared 

to 70%/30% at the end of 2009. 

 

Cybersecurity 

 

Background 

In 2013, the Wall Street Journal estimated that the cost of cybercrime in the U.S. was 

approximately $100 billion. The estimate disputed other reports which pegged the numbers by as 

much as ten times higher. 

 

In 2015, the British insurance company Lloyd’s estimated that cyber-attacks cost 

businesses as much as $400 billion a year, which includes direct damage plus post-attack 

disruption to the normal course of business. 
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From 2013 to 2015 the cybercrime costs quadrupled, and it looks like there will be another 

quadrupling from 2015 to 2019. Juniper research recently predicted that the rapid digitization of 

consumers’ lives and enterprise records will increase the cost of data breaches to $2.1 trillion 

globally by 2019, increasing to almost four times the estimated cost of breaches in 2015. 

 

The World Economic Forum (WEF) says a significant portion of cybercrime goes 

undetected, particularly industrial espionage where access to confidential documents and data is 

difficult to spot. Those crimes would arguably move the needle on the cybercrime numbers much 

higher. 

 

Large banks, retailers, and federal agencies make the headlines when they are hacked - but 

all businesses are at risk. According to Microsoft, 20% of small to mid-sized businesses have been 

cybercrime targets. 

 

Cybercrime is fueling the market for cybersecurity products and services, which is 

expected to grow from $75 billion in 2015 to $175 billion by 2020. The cyber insurance market is 

also getting a boost from cybercrime – and projected to grow from $2.5 billion in 2015 to $7.5 

billion by 2020. 

 

Actors 

 

Cyber criminals 

Besides “ethic attackers” or “nation state attackers” with their own “motivation”, the cyber 

criminality is now well organised in the “dark web”, with specialists dedicated in a various range 

of products and services. Attackers are becoming more sophisticated, more resourceful, and better 

organized than some years ago. 

 

The European Parliament published the main cyber threats in 2014, confirming the 

diversity of attacks. 

 

LEA – Law enforcement authorities EUROPOL: 

In Europe, in 2013, EUROPOL has created EC3 (European Cyber Crime Centre) to 

strengthen the law enforcement response to cybercrime in the European Union (EU) and to help 

protect European citizens, businesses and governments. 

 

SDLC : 

In France, the Sous Direction de lutte contre la cybercriminalité (Central Cybercrime 

Prevention Office) was created in 2014 under the Ministery of Interior (Police Judiciaire). 

 

ANSSI (Agence Nationale de la sécurité de systèmes d’information): 

This French Network and Information Security Agency is the national authority in the area 

of cyberdefence and network and information security (NIS). As a national authority, ANSSI 

reports to the Secretary General for Defence and National Security (secrétaire général de la 

défense et de la sécurité nationale - SGDSN). The SGDSN assists the Prime Minister in fulfilling 

his responsibilities in matters of national defence and security. 
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To fulfil its missions, ANSSI deploys a broad range of regulatory and operational 

activities, from issuing regulations and verifying their application, to monitoring, alert and rapid 

response – particularly on government networks. 

 

Others organisations FS-ISAC : 

Launched in 1999, FS-ISAC, or the Financial Services Information Sharing and Analysis 

Center, is the global financial industry's go to resource for cyber and physical threat intelligence 

analysis and sharing. 

 

FS-ISAC is able to disseminate to its more than 6,000 members (financial services firms 

worldwide), physical and cyber threat alerts and other critical information issued by financial 

services providers, commercial security firms, federal/national, state and local government 

agencies, law enforcement and other trusted resources. 

 

Global Cyber Alliance: 

Global Cyber Alliance ("GCA") is an international, cross-sector effort designed to 

confront, address, and prevent malicious cyber activity, founded by the New York and London 

Police departments. This organization has now an international “recognition”. 

 

Cybersecurity companies 

The business of these companies is focused on detecting malwares/cyber attacks and on 

providing their customers with high value technical solutions of cybersecurity. The main are 

Symantec, Trend Micro, Kaspersky,IBM, FireEye, … (not exhaustive list). 

 

Financial institutions 

Financial institutions are a prime target for cyber criminals and are subject to daily attacks 

generating more and more significant damages, including personal data theft or embezzlement, 

online-bank websites suddenly unavailable or employees’ computers infected, denial of service 

attack, espionage, and sabotage. 

 

For years, huge investments have been made by the banking sector to hedge such risks and 

will be maintained in the future as to keep the highest degree of safety to comply with new 

European and French regulations. 

 

Because threats and attacks are multiple and internationally originated, cooperation is the 

key action to response to this criminality. 

 

Other “targets” 

Besides financial institutions, everybody, individuals or small and medium sized 

companies, big companies, in all business sectors, being of public or private sector, mainly in 

developed countries, are targets for cyber criminals. 

 

Cooperation 

 

At a European level, the European Banking Federation has created a cybersecurity working 

group with participants of around 25 countries. With quarterly meetings, the WG allows 

participants to have the benefits from different kinds of expertise. 
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Moreover, in September 2014, the European Banking Federation and Europol’s EC3, 

signed a Memorandum of Understanding which paves the way for intensifying cooperation 

between law enforcement authorities and the financial sector in the EU. 

 

In 2016, one major initiative has been launched with the European extension of the “Online 

Fraud Cyber Center and Expert Network (OF2CEN)” created in 2015 by Italian Police and Banks. 

 

The EU OF2CEN information sharing initiative is a European project with a primary focus 

on European Member States aiming at fighting the financial crime by a stronger cooperation 

between public and private entities among European countries. France is part of this initiative. 

 

In France, FBF has initiated a cooperative relationship with the French Police and the main 

projects are (i) to improve the fight against the false CEO wire transfer schemes and (ii) to build a 

framework to better combat all kind of malwares (in cooperation with EC3/Europol). Actions 

against fraud are also part of the action plans among the banking industry. 

 

Regulation 

 

2016 saw 2 new main European regulations related to cyber: EU General Data Protection 

Regulation (GDPR) 

The EU General Data Protection Regulation (GDPR) was finally approved by the 

European Parliament in April 2016. All organisations that process personally identifiable 

information (PII) must comply with the Regulation by 25 May 2018 or face penalties of up to €20 

million or 4% of annual global turnover – whichever is the greatest. 

 

The objective of this new set of rules is to give citizens control over their personal data, and 

to simplify the regulatory environment for business. The data protection reform is a key enabler of 

the Digital Single Market which the Commission has prioritized. The reform will allow European 

citizens and businesses to fully benefit from the digital economy. 

 

NIS Directive 

The Network and Information Security (NIS) Directive was adopted on 6 July 2016. The 

Directive will enter into force in August 2016. Member States will have 21 months to transpose the 

Directive into their national laws and 6 months more to identify operators of essential services. 

 

This regulation aims to increase the level of protection against network and information 

security incidents, risks and threats across the EU and, in terms of its impact on businesses, will 

affect “operators of essential services” in critical sectors (such as energy, transport, banking…) 

and “digital service providers” (such as cloud computing service providers). 

 

In France, this European regulation will be closely linked with the current provisions of the 

Military Planning Act 2014-2019  already covering the critical infrastructures essential for the 

maintenance of vital economic activities as defined by ANSSI. 

 

Some French banks are regulated by this law and must comply with some specific rules and 

obligations. The French banking sector and the FBF fully approve this evolution of security/safety 
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measures and maintain a close cooperation with ANSSI to facilitate the application of the new 

regulation. 

 

Fédération Bancaire Française 

 

Since 2014, FBF has strengthened its actions to improve cyber security and to better 

answer the needs of the French banking community and develop cooperation in France and at the 

European level. 

 

Internally, the FBF’s Committee dedicated to Major Risks and Security is now closely 

working with the main bank’s Chief Information Security Officers (CISO / RSSI en français): the 

objective is to centralise main points of attention on cybersecurity and to determine the global 

actions to share with French or European regulators. 

 

Moreover, in the near future, the main French banks’ global fraud managers will join this 

Committee to broaden its coverage to all cyber issues. Besides FBF, CISOs maintain a very close 

contact to cover technical and operational matters, through the CERTs network and within an 

association of French banks and insurance companies’ CISOs. 

 

At FBF, the main objective is to maintain customer trust vis-à-vis the banking sector that is 

essential to preserve. The banking relationship is based on trust and security. In an environment of 

rising cybercrime, banks are continuing their efforts to combat fraud and ensure their clients’ data 

is protected. The banks’ ability to protect the integrity of the financial system, both in terms of 

payments and protection of cyberdata, is an advantage given the increasing sophistication of 

cybercrime. As a result, the banks are constantly investing in system security and fraud prevention. 

French banks also benefit from high levels of trust on the part of their clients. It is why the FBF 

pursues initiatives to alert all stakeholders on the issues of security and supervision involved by the 

PSD2 which was definitively adopted this year. 

 

 

GERMANY 

 

German lawmakers extended the country’s IT Security Act in order to fully 

transpose an EU directive into German law. German regulatory agencies have also drawn 

up banking supervisory requirements for IT. A white paper on digital platforms aims at 

establishing a regulatory framework that will align regulation in the digital and the 

analogue worlds. A Federal Digital Agency is planned as part of the government’s Digital 

Strategy 2025. German electronic identity cards will be easier to use for businesses and 

public authorities thanks to a new law passed on 18 May 2017. In addition, German 

insolvency law has been modernized to facilitate the management of corporate group 

insolvencies as well as netting agreements for financial transactions. Further reforms are 

taking place in the field of risk management and AML/CFT.   
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IT Security Act for the Protection of Critical Infrastructures – Implementation of the 

NIS Directive in Germany 

 

 The IT Security Act (IT-Sicherheitsgesetz), which came into force in April 2015, specifies 

the organizational and technical measures that operators of critical infrastructures should put in 

place to avoid disruption to the availability, integrity, authenticity and confidentiality of IT 

systems, components or processes. Operators of infrastructures in the energy, IT, 

telecommunications, food and water sectors have been subject to the law since May 2016. The 

legislation will now be modified to also cover the health, financial, insurance, transportation and 

traffic sectors from June 2017. The IT Security Act implements the requirements of Directive (EU) 

2016/1148 of the European Parliament and of the Council concerning measures for a high 

common level of security of network and information systems across the Union (NIS Directive). 

When this directive entered into force in August 2016, the IT Security Act was revised so that the 

NIS Directive would be transposed in full into German law. The revised IT Security Act became 

effective on 30 June 2017. 

 

Regulatory Requirements for IT Security 

 

 The Federal Financial Supervisory Authority (BaFin) and Deutsche Bundesbank have drawn 

up Banking Supervisory Requirements for IT (Bankaufsichtliche Anforderungen an die IT, BAIT) 

in cooperation with representatives of the banking industry. The new rules spell out the Minimum 

Requirements for Risk Management (Mindestanforderungen an das Risikomanagement, MaRisk) 

which relate to information and IT security. BAIT covers the following areas: 

• IT strategy 

• IT governance 

• Management of information risk  

• Management of user access rights 

• IT projects and the development of applications 

• Operation of IT systems 

• Outsourcing and other external procurement of IT services 

 

 These requirements address and implement both the Guidelines on ICT Risk Assessment 

under the Supervisory Review and Evaluation Process (SREP) of the European Banking Authority 

(EBA/GL/2017/05) and the G7 Fundamental Elements of Cybersecurity for the Financial Sector. 

BAIT is scheduled to take effect in September/October 2017. 

 

Digital Strategy of the German Government  

  

 In March 2017, the German government published a white paper on digital platforms as 

part of its Digital Strategy 2025. The white paper proposes concrete measures for the creation of a 

regulatory framework aimed at eliminating the regulatory asymmetry between digital platforms 

and businesses in the analogue world. In addition, the basis for a modern digital economy is to be 

created with the help of a legal framework for the use of data, transparency and disclosure 

requirements for digital platforms, and by establishing supervised experimentation rooms for 

innovative digital and networked business models. The paper also proposes setting up a Federal 

Digital Agency to deal with questions concerning digital issues. Continuous monitoring of the 

market and prompt intervention in the event of breaches of competition law or regulatory 
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requirements will ensure a level playing field and eliminate legal uncertainties which sometimes 

make businesses such as banks, for example, reluctant to enter into cooperation agreements with 

digital platforms. 

 

Digital Identity 

  

 The eID (electronic identification) function of German electronic identity cards will 

become more attractive and easier to use. The German parliament passed a law to this effect on 18 

May 2017. In future, every new German identity card will be issued with an active eID function. In 

addition, it will be easier for businesses and public authorities to obtain permission to use the eID 

function in client processes. Among other things, it will now be possible to confirm the identity of 

citizens not only by means of remote electronic identification but also by reading their ID card 

electronically on site (e.g. at a local authority department or bank branch). It will also become 

possible to use NFC-capable mobile phones with Android operating systems as reading devices for 

electronic ID cards. Although there are around 51 million electronic ID cards in circulation in 

Germany, the eID function is hardly ever used as things stand. The German government plans to 

allow the cross-border use of eID identity cards in accordance with the European eIDAS 

Regulation. 

  

New Developments in Insolvency Law 

 There have been three major developments in German insolvency law in the past year:  

 

 The provision in the German Insolvency Act (InsO) setting out the legal framework for 

contractual netting agreements for financial transactions (Sec. 104 InsO) was revised and 

modernised in December 2016. The amendments included a clarification of the material 

scope by updating and modernising the (non-exhaustive) list of examples of financial 

transactions which are covered by the provision and by including an express clarification 

that contractual netting agreements may deviate from the statutory termination and 

valuation provisions in particular by providing for a contractually agreed early termination 

and valuation of the transactions. The changes were enacted to confirm and clarify the 

validity and enforceability of standard contractual netting agreements under German 

insolvency law. 

 

 A bill for a law facilitating the management of corporate group insolvencies was passed in 

April 2017 and will come into effect in April 2018. This is intended to prevent corporate 

groups from falling apart uncontrollably in insolvency and to preserve the chances of 

restructuring. The bill creates a new group venue for corporate group insolvencies and 

generally relies on coordination and cooperation. There will be no consolidation of the 

group companies’ assets. The bill gives each group-affiliated debtor the right to apply for a 

uniform group venue. If the insolvency court grants a group venue, the group venue also 

applies to group companies which would otherwise have had another venue.  

 

 Further, a bill for a reform of the regulations concerning actions to set aside willful 

disadvantages was passed and came into effect in April 2017.  
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  In addition, the evaluation of the insolvency law reform implemented in 2012 by the 

German Act on Further Facilitating the Restructuring of Companies (Gesetz zur weiteren 

Erleichterung der Sanierung von Unternehmen), which was launched in 2016, will be continued in 

2017. This may conflict with the European Commission’s proposal for a Directive on Insolvency, 

Restructuring and Second Chance, published on 22 November 2016 in the context of capital 

markets union (CMU). 

 

Amendment to the German Minimum Requirements for Risk Management  

 

 In March 2016, the German Federal Financial Supervisory Authority BaFin initiated a 

revision of Germany’s Minimum Requirements for Risk Management (MaRisk). MaRisk flesh out 

the requirements of Pillar 2 of the Basel Framework in a principles-based manner and in line with 

the principle of proportionality. The amendment essentially focuses on implementation of 

BCBS 239 (risk data aggregation and risk reporting), risk culture and outsourcing. In this context, 

a review of the requirements for the design of concepts for the Internal Capital Adequacy 

Assessment Process (ICAAP) is also being discussed.  

 

National Supervisory Review and Evaluation Process (SREP)  
 

 BaFin conducted the supervisory review and evaluation process (SREP) on the basis of the 

European Banking Authority SREP Guidelines for the first time in 2016. For this purpose, it 

developed a methodology to calculate an additional Pillar II capital requirement for the institutions 

supervised by it supplementing the Pillar I capital requirements (so-called ‘Pillar I plus’ approach). 

The capital add-on is designed to address risks that are not yet or not yet fully covered in Pillar I, 

e.g. interest-rate risk in the banking book. For institutions that did not undergo any SREP in 2016, 

a general order was issued requiring them to hold a capital add-on at least for interest-rate risk. 

 

New developments in AML/CFT 

 

 Germany is implementing the Fourth Anti-Money Laundering Directive with a new and 

more complex (Anti-) Money Laundering Act (AML Act), which came into force end of June 

2017. The new AML Act requires, among other things, the application of enhanced due diligence 

measures not only to foreign politically exposed persons but also to domestic politically exposed 

persons. It will also establish a universal beneficial owner register. The register will contain certain 

information that is relevant for the client onboarding process. Banks in Germany, however, may 

not rely on the publicly held register and will have to pay a fee should they consult it. In addition, 

it increases the penalties for reckless non-compliance and the number of infringements liable to 

fines. The maximum fines for reckless non-compliance under the new act will be EUR 5 million 

per company or person or, for companies, ten per cent of the turnover of the preceding fiscal year.  

 

 On the administrative level, the conditions for conducting AML identification via video 

chat continue to be permitted in accordance with a new circular issued by the Federal Financial 

Supervisory Authority. This circular (No. 3/2017) describes in more detail what measures have to 

be undertaken to ensure a person is identified with a sufficient level of certainty. The circular 

entered into force June 26, 2017. 
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HONG KONG 

 

Banking Industry Overview 

 

The Hong Kong banking sector remains safe and sound.  The consolidated total capital 

ratio of locally incorporated authorized institutions increased to 18.8% at end-March 2017 from 

18.2% a year ago, while the common equity tier 1 capital ratio rose to 15.2% from 14.6% during 

the same period.  Both ratios were well above their respective international minimum requirements 

of 8% and 4.5%.  The average Liquidity Coverage Ratio of category 1 institutions was 146.2% in 

the first quarter of 2017, well above the statutory minimum requirement of 80% applicable in 2017.  

The average Liquidity Maintenance Ratio of category 2 institutions was 49.9% in the first quarter 

of 2017, also well above the statutory minimum requirement of 25%.  Meanwhile, the classified 

loan ratio of the banking sector stayed at a healthy level of 0.83% at end-March 2017. 

 

Belt and Road Initiative  

 

Echoing the Belt and Road Initiative particularly on infrastructure financing, the Hong 

Kong Monetary Authority (HKMA) set up the Infrastructure Financing Facilitation Office (IFFO) 

in July 2016 with a mission to facilitate infrastructure investments and their financing by building 

and working with a cluster of key stakeholders. As at the end of June 2017, more than 60 

organisations from Mainland China, Hong Kong and overseas have joined IFFO as partners. They 

include multilateral financial agencies and development banks, public sector investors, private 

sector investors, asset managers, banks, insurance companies, project developers and operators, 

professional service firms and an international business council. 

 

IFFO has participated in multiple events on promoting the Belt & Road Initiative, 

including hosting an interactive forum together with the Hong Kong Association of Banks 

(HKAB) in February 2017. 

 

Renminbi (RMB) Banking Business 

 

The development of offshore RMB business in 2016 is highlighted below: 

 

Offshore RMB banking statistics As of end-2016 

(RMB billion) 

Growth against 

(end-2015) 

RMB deposits and certificates of deposit  625.1 -38% 

RMB trade settlement transactions 4,542.1 -34% 

Outstanding RMB loans  294.8 -1% 

Outstanding dim sum bonds 318.8  -13% 

 

 

In line with the global trend, offshore RMB business moderated in Hong Kong in 2016 due 

to volatilities in global financial markets and uncertainties surrounding the RMB exchange rate 

outlook. Despite this, Hong Kong remained the global hub for offshore RMB business, processing 

about 70% of RMB payment activities worldwide according to SWIFT statistics.  
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The Shenzhen-Hong Kong Stock Connect was launched in December 2016, representing 

another milestone in Mainland’s capital account liberalisation and a key step in enhancing Hong 

Kong’s position as an international financial centre. 

 

Retail Payment Financial Infrastructure 

 

During the period, a total of 13 stored value facility SVF licences were granted under the 

Payment Systems and Stored Value Facilities Ordinance, providing services ranging from mobile 

and internet payments to prepaid card payments to the public.  

 

On 20 July 2016, the e-Cheque service was expanded to cover cross-boundary payments 

following the implementation of joint e-Cheque clearing between Hong Kong and Guangdong 

province (including Shenzhen). 

 

 From 15 June 2017, the electronic bill presentment and payment service was extended 

cross-border allowing customers in Hong Kong to make bill payments in RMB to merchants in 

Guangdong province over internet or mobile banking platforms.  

 

Cybersecurity and Technology Risks 

 

A number of important initiatives were implemented in Hong Kong to strengthen the 

banking industry’s cyber security management: 

 

 The HKMA released a circular on 21 December 2016 to provide the implementation 

details of the Cybersecurity Fortification Initiative (CFI) which aims to enhance AIs’ cyber 

resilience. The CFI consists of three pillars, namely, the Cyber Resilience Assessment 

Framework, the Professional Development Programme and the Cyber Intelligence Sharing 

Platform. 

 

 The HKMA launched the Fintech Supervisory Sandbox (FSS) on 6 September 2016 in 

order to create a regulatory environment conducive to fintech development. The FSS 

enables banks to conduct pilot trials of fintech initiatives with customers in a controlled 

environment without the need to achieve full compliance with the HKMA’s usual 

supervisory requirements. As of end-June 2017, 18 cases of pilot trials of Fintech products 

involving 8 banks have made use of the FSS. Banks have also collaborated with Fintech 

firms in 10 out of the 18 use cases of the FSS. 

 

 The Fintech Innovation Hub (the Hub) was launched jointly by the HKMA and Hong Kong 

Applied Science and Technology Research Institute (ASTRI) on 11 November 2016. The 

Hub enables collaboration of various stakeholders to brainstorm innovative ideas and try 

out and evaluate new fintech solutions in order to gain an early understanding of creative 

solutions for banking and payment services. 

 

 On 16 December 2016, the HKMA and ASTRI jointly launched the Fintech Career 

Accelerator Scheme to nurture local talent to ensure sustainable development of the fintech 

ecosystem. 
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 The Securities and Futures Commission (SFC) launched on 8 May 2017 a 

two-month consultation on proposals to reduce and mitigate hacking risks associated with 

internet trading of securities (whether exchange-listed or otherwise) and futures contracts. 

Key proposed guidelines cover two-factor authentication for system login, prompt 

notification to clients, monitoring and surveillance, etc. The HKMA has also engaged the 

banking industry to implement two-factor authentication for Internet trading of shares. 

 

Implementation of Basel III in Hong Kong 

 

The HKMA continues to implement the Basel III reform package in Hong Kong in 

accordance with the timetable set by the Basel Committee on Banking Supervision (the Basel 

Committee): 

 

 In November 2016, the HKMA consulted the banking industry on policy proposals for the 

implementation of the Net Stable Funding Ratio with effect from 1 January 2018. 

 

 The HKMA announced in December 2016 an updated list of domestic systemically 

important banks (D-SIBs) for 2017, together with their corresponding higher loss 

absorbency capital requirements, to take effect from 1 January 2018.  On 27 January 2017, 

the HKMA increased the Countercyclical Capital Buffer (CCyB) rate for Hong Kong to 

1.875% with effect from 1 January 2018. 

 

 The HKMA planned to implement the Revisions to the Securitisation Framework issued 

by the Basel Committee in December 2014 (and updated in July 2016) and the Basel III 

Leverage Ratio Framework with effect from 1 January 2018.  The relevant policy 

proposals were issued respectively in January and May 2017 for industry consultation. 

 

 The Banking (Disclosure) (Amendment) Rules 2016 took effect on 31 March 2017, 

requiring greater use of standard templates and tables for banks’ public disclosures. 

 

OTC Derivatives Market Regulation   

 

The mandatory clearing requirement under the Securities and Futures (OTC Derivative 

Transactions – Clearing and Record Keeping Obligations and Designation of Central 

Counterparties) Rules took effect from 1 September 2016. 

 

The HKMA issued a new Supervisory Policy Manual module in January 2017 on “Margin 

and risk mitigation standards for non-centrally cleared OTC derivatives”.  The new module sets 

out the minimum standards to be adopted by AIs in respect of margin and other risk mitigation 

standards for non-centrally cleared OTC derivatives transactions.  

 

The mandatory reporting requirement under the Securities and Futures (OTC Derivative 

Transactions – Reporting and Record Keeping Obligations) (Amendment) Rules 2016 took effect 

from 1 July 2017.  

 

http://www.sfc.hk/edistributionWeb/gateway/EN/consultation/doc?refNo=17CP4
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 On 27 June 2017, the HKMA and the SFC published conclusions on a joint consultation 

paper which proposed adjusting the scope of “OTC derivative product” under the OTC derivatives 

regulatory regime. 

 

Selling of Investment Products 

 

The SFC issued circulars and Frequently Asked Questions in December 2016 to provide 

clarification and further guidance on intermediaries’ existing suitability obligations under the 

Code of Conduct for Persons Licensed by or Registered with the SFC.  The SFC, among others, 

provides guidance and illustrations on whether and when the suitability obligations would be 

triggered by interactive communications between intermediaries and clients. 

 

The SFC launched a three-month consultation on 23 November 2016 on proposals to 

enhance the regulation of the asset management industry and point-of-sale transparency in Hong 

Kong to better protect investors’ interests and ensure market integrity by governing the conduct of 

fund managers and intermediaries. 

 

The SFC issued on 1 March 2017 a one-month public consultation on proposed 

amendments to the Securities and Futures (Professional Investor) Rules (PI Rules) to allow joint 

accounts with non-associates and assets held in investment vehicles owned by individuals to be 

counted in ascertaining whether individuals meet the monetary threshold to qualify as professional 

investors. In addition, the categories of professional investors would be expanded to include 

corporations which have investment holding as their principal business and are wholly owned by 

one or more professional investors, as well as corporations which wholly own another corporation 

that is a qualified professional investor. Alternative forms of evidence would also be allowed to 

demonstrate qualification as a professional investor. 

 

On 5 May 2017, the SFC released a three-month public consultation on its proposed 

Guidelines on Online Distribution and Advisory Platforms which aim to provide tailored guidance 

to the industry on the design and operation of online platforms, as well as clarify how the 

suitability requirement would operate in the online environment. The proposed guidelines also 

contain specific guidance on the provision of automated or robo-advice on an online platform.   

 

Open-ended Fund Companies (OFCs) Regime 

 

 On 28 June 2017, the SFC launched a two-month consultation on the Securities and 

Futures (Open-ended Fund Companies) Rules and Code on Open-ended Fund Companies in 

relation to the detailed legal and regulatory requirements applicable to the new OFC structure. The 

OFC structure will enable investment funds to be established in corporate form in Hong Kong, in 

addition to the current unit trust form. 

 

Recovery planning 

 

The HKMA consulted the industry in September 2016 on proposals to make legislative 

amendments to the Banking Ordinance (BO) to establish a more explicit statutory basis for the 

HKMA’s recovery planning requirements for AIs. The proposed new requirements will provide 

explicit powers for the HKMA to require AIs to maintain recovery plans and make changes in 

http://www.hkma.gov.hk/media/eng/doc/key-information/press-release/2017/20170627e5a1.pdf
http://www.sfc.hk/edistributionWeb/gateway/EN/consultation/doc?refNo=16CP5
http://www.sfc.hk/edistributionWeb/gateway/EN/consultation/doc?refNo=17CP1
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those recovery plans to address deficiencies to their implementation. Reflecting specific 

requirements under the Financial Stability Board (FSB)’s Key Attributes of Effective Resolution 

Regimes for Financial Institutions (Key Attributes) and the approach adopted in other jurisdictions, 

the BO amendments will provide the HKMA with an explicit power to require an AI which finds 

itself in a rapidly deteriorating financial condition to implement one or more of the actions set out 

in the AI’s recovery plan.  

 

Resolution 

 

The Financial Institutions (Resolution) Ordinance (FIRO) and the Financial Institutions 

(Resolution) (Protected Arrangements) Regulation (Regulation) commenced operation on 7 July 

2017.   The FIRO establishes the legal basis for a cross-sectoral resolution regime in Hong Kong 

reflecting the standards set out in the FSB’s Key Attributes. The regime is designed to mitigate the 

risks which a failing financial institution (FI) may pose to the stability and effective working of the 

local financial system. It provides the authorities with a set of tools targeted at securing continuity 

of critical financial services whilst still imposing the cost of failure on the shareholders and 

creditors of the FI, thereby minimising the risks posed to public funds.    

 

The Regulation is designed to preserve the economic effect of certain structured finance, 

security, set-off, netting and title transfer arrangements and the operation of specified clearing and 

settlement systems  when a resolution authority deploys selected resolution tools under the FIRO.   

 

The HKMA established a new Resolution Office on 1 April 2017 to implement the FIRO 

with respect to the banking sector.  The Office will work to ensure the Hong Kong resolution 

regime is operational for banks.  Its priorities will be to establish resolution policy standards for 

banks (e.g. loss absorbing capacity requirements), define resolution strategies and conduct 

resolvability assessments of banks, work with banks to remove impediments to their orderly 

resolution, and develop the operational capability necessary to execute orderly resolution.   

 

Automatic Exchange of Financial Account Information in Tax Matters (AEOI) 

 

To facilitate effective implementation of automatic exchange of financial account 

information in tax matters (AEOI), the Inland Revenue (Amendment) (No. 2) Ordinance 2017 has 

been enacted and came into effect on 1 July 2017, expanding the total reportable jurisdictions to 75. 

AIs are required to take into account customers’ perspective when developing customer 

communication channels and materials for AEOI implementation in accordance with the 

high-level guiding principles promulgated by the HKMA. 

 

Prevention of Money Laundering and Terrorist Financing 

 

Echoing global developments in anti-money laundering, the HKMA has been providing 

greater clarity to the banking industry around its expectation that a risk-based approach will be 

used to tackle money laundering and terrorist financing (ML/TF) risks and issued a circular in 

September 2016 to further clarify this.  The circular also emphasized the importance of banks’ 

interface with customers to ensure that customers are being treated fairly, particularly with respect 

to transparency, reasonableness and efficiency.  The HKMA’s work supplements ongoing efforts 

to improve banks’ own understanding of risks, which will be supported by the publication of Hong 
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Kong’s first jurisdiction-wide ML/TF risk assessment later in 2017, with the overall aim that banks 

have the right understanding and tools to focus their efforts on the highest risks. 

 

On the legislative front, the Anti-Money Laundering and Counter-Terrorist Financing 

(Financial Institutions) (Amendment) Bill 2017 (Bill) was gazetted on 23 June 2017 and 

introduced to LegCo on 28 June 2017.  The primary objectives of the Bill are to align Hong Kong’s 

AML/CFT regime with the international standards by: (1) extending the statutory customer due 

diligence and record-keeping requirements to some non-financial sectors (including solicitors, 

accountants, real estate agents, and trust or company service providers); and (2) introducing a 

licensing regime operated by the Companies Registry for trust or company service providers.  

Moreover, certain changes are also being proposed to align the legislative requirements with the 

latest international requirements and the practices of other jurisdictions as well as to facilitate 

financial institutions in implementing risk-based approach. 

 

In tandem the HKMA has been working closely with the Hong Kong Police and the 

banking sector to improve the public-private information sharing, leading to the launch of the 

Fraud and Money Laundering Intelligence Taskforce in May 2017, under a 12-month pilot project. 

 

Underpinning all of these important developments in Hong Kong’s AML regime is the 

human element – skilled financial crime risk leadership - and to ensure industry is adequately 

equipped, the Enhanced Competency Framework (ECF) on AML/CFT was launched by the 

HKMA in December 2016 to provide a professional and transparent competency standard for 

AML/CFT practitioners in the banking industry. 

 

Bank Culture Reform 
 

The HKMA issued a circular in December 2016 to provide guidance on empowerment of 

independent non-executive directors in the banking sector, covering the constitution of the board 

and its committees, the roles, background and qualities required of INEDs, independence, 

remuneration, board practices in relation to INEDs, training and development requirements. A 

further circular was issued in March 2017 to provide guidance to AIs in developing and promoting 

a sound corporate culture that supports prudent risk management and contributes towards 

incentivising proper staff behaviour leading to positive customer outcomes and high ethical 

standards in the banking industry.  The HKMA expects AIs to adopt a holistic and effective 

framework for fostering a sound culture within the institution, and give particular attention to the 

three pillars for promoting sound bank culture, namely governance, incentive systems, and 

assessment and feedback mechanisms.  AIs are required to review their governance arrangements 

as well as policies and procedures in relation to corporate culture and implement the necessary 

enhancement measures within one year. 

 

To further promote customer-centric culture, the HKMA has worked with Private Wealth 

Management Association (PWMA) in developing a Treat Customers Fairly charter for the private 

wealth management industry, and have developed some concrete measures to implement the 

charter.  All PWMA members have already adopted the charter, and the HKMA has issued a 

circular in June 2017 to encourage all private banks to adopt the charter principles. 
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Manager-In-Charge Regime for SFC Licensed Corporations  

 

On 16 December 2016, the SFC issued a circular to introduce the Manager-In-Charge 

(MIC) regime. The circular articulates the SFC’s view as to who should be regarded as members of 

senior management of licensed corporations and sets out the SFC’s expectation that certain senior 

managers should be responsible officers.  Licensed corporations are also required to submit their 

MIC information and updated organizational charts to the SFC on an on-going basis. The regime 

has come into effect on 18 April 2017 and existing licensed corporations are required to submit 

their MIC information by 17 July 2017. 

 

e-Alert Services 

 

This was developed at the request of the HKMA and launched by the Land Registry (LR) 

on 1 February 2017 to help address the issue of mortgagors seeking further mortgage financing 

without obtaining the mortgagee AIs’ consent. AIs that have subscribed to this service will receive 

electronic notifications when further mortgage documents in respect of properties mortgaged to 

them are registered with the LR.   

 

 

INDIA 

 

A good monsoon season aided the agriculture sector to roll out robust growth numbers 

which helped the economy to record a decent growth of 7.1 per cent for the FY 2016-17, thereby 

keeping pace as one of the fastest growing economies in the world. Since there was no respite from 

the uncertainty surrounding the world economy, India’s growth was largely influenced by internal 

factors, more so with buoyant domestic consumption. However, with the demonetization in 

November, 2016, the pace of consumption also had slowed down. However, with increasing 

remonetization of the economy, things are picking up gradually in the recent months. Following 

are the key developments in the financial sector during the past year.  

 

KEY DEVELOPMENTS IN BANKING 

Government and RBI Initiatives 

The government and the regulator have undertaken several measures to strengthen the 

Indian banking sector during FY 2016-17. Two main areas where more focus was given were 

capital and stressed assets management.  

Capital of the Banks  

 

Indian banks are already following the framework of Basel III capital requirements with 

the aim to have full implementation by 31st March, 2019. While private banks are in a position to 

raise capital from the market due to better valuation, for state owned banks, the situation is not that 

favourable. The government has assured to provide capital to them to meet the Basel III 

obligations. Overall, capital to risk-weighted assets ratio of Scheduled Commercial Banks stood at 

13.6 per cent in March, 2017.  
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 In July 2016, the government allocated US$ 3.41 billion as capital infusion in 13 public sector 

banks, which is expected to improve their liquidity and lending operations, and shore up economic 

growth in the country.  

 In the Budget 2017-18, the government has provided a capital infusion of $ 1.56 billion for state 

owned banks. 

 The Reserve Bank of India (RBI) has allowed additional reserves to be part of tier-1 or core capital 

of banks. This will also help banks to increase their capital.  

 The government had constituted the seven-member Bureau to recommend selection of heads of 

public sector banks and financial institutions. Besides  selecting  candidates  for  banks,  the  Banks  

Board  Bureau  (BBB)  will   also  help  them  raise  capital and  develop  business  strategies.  

Further,  the  BBB  will  also  advise  the  government  on  extension  of  tenure  or  termination of 

services of the board of directors in PSBs and financial institutions. However, so far, the BBB was 

involved only in the appointment of the chairman of PSBs.  

 In November 2016, the Reserve Bank of India, after consultation with the government, has  

allowed  Indian  banks  to  raise  funds  by  issuing  rupee-denominated  bonds  overseas  (also  

called  Masala  Bonds).  With  a  view  to  develop  the  market  for  masala  bonds  overseas,  as 

also providing an additional venue for Indian banks to raise capital/long-term funds, RBI has 

allowed banks to issue perpetual debt instruments qualifying for inclusion as Additional Tier-1 

capital under the extant Basel-III capital regulations. Further, they can also issue long-term 

rupee-denominated bonds overseas for financing infrastructure and affordable housing. 

 Banks were permitted to reckon government securities held by them up to another 1 per cent of 

their net demand and time liabilities (NDTL) under the facility to avail liquidity for liquidity 

coverage ratio (FALLCR) within the mandatory SLR requirements as level 1 high quality liquid 

assets (HQLA) for the purpose of computing their liquidity coverage ratio (LCR). Hence, the total 

carve-out from SLR available to banks will be 11 per cent of their NDTL. The Reserve Bank 

started the phasing-in of LCR under Basel III reforms from January 2015 with a minimum 

requirement of 60 per cent with a gradual increase of 10 per cent each year to reach 100 per cent 

from January 2019. As India already had a statutory liquidity ratio (SLR) and the introduction of 

LCR significantly increased the requirement of holding HQLAs by banks, a need was felt to 

rationalise the HQLA requirements under the two ratios by common reckoning of government 

bonds to a certain extent. This measure will help banks in meeting the increasing minimum LCR 

while maintaining their financing of other assets. 

 

 Banks were advised to lay down a Board-approved policy clearly defining the role and 

responsibilities of the Chief Risk Officer (CRO). The policy shall include the necessary safeguards 

to ensure the independence of the CRO. 

Stressed Assets  

 

Increase in the stressed assets is one of the key concerns of the banking sector of India. 

Over the last few years, the magnitude of stressed assets has increased considerably in India. Gross 

NPA of the banking sector stood at 9.6 per cent in March, 2017 and net non-performing assets of 
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the SCBs 5.5 per cent in March, 2017.  With a view to address this major issue, the following 

enabling policy measures were introduced by the RBI.  

 Creation of a large loan database (CRILC) that included all loans over Rs.50 million which was 

shared with all the banks. The CRILC data included the status of each loan – reflecting whether it 

was performing, already an NPA or going towards NPA. That database allowed banks to identify 

early warning signs of distress in a borrower.  

 The next policy was to coordinate the lenders through a Joint Lenders' Forum (JLF) once such 

early signals were seen. The JLF was tasked with deciding on an approach for resolution, much as 

a bankruptcy forum does. Incentives were given to banks for reaching quick decisions.  

 Introduced 5/25 scheme to enable the project payments to be restructured, provided the long dated 

future cash flows could be reliably established. 

 Introduced Strategic Debt Restructuring (SDR) scheme so as to enable banks to displace weak 

promoters by converting debt to equity. The new promoter should have acquired at least 26% of 

the paid-up equity capital of the borrower company and shall be the single largest shareholder of 

the borrower company. 

 In June 2016, RBI has unveiled a Scheme for Sustainable Structuring of Stressed Assets 

(S4A).The  S4A is specifically aimed at  projects  that  have  commenced  commercial  operations;  

and,  the  aggregate  exposure  (including  accrued interest) of all lenders in the accounts is more 

than ₹ 5 billion. The debt should have a sustainability of not less than 50% of current funded 

liabilities. The debt-resolution plan for large accounts should be agreed upon by a minimum of 

75% of lenders by value and 50% of lenders by number in the JLF (Joint Lenders’ Forum) 

consortium/bank. 

 In co-ordination with RBI, Indian Banks’ Association set up an Overseeing Committee (OC). The 

loan for S4A can be approved only after getting the endorsement of the OC. The OC will review 

the resolution plan submitted by the lenders and check for reasonableness before giving its opinion. 

The OC will function as an advisory body. 

 The Reserve Bank of India widened market for sale of stressed assets. Now the prospective buyers 

of stressed assets need not be restricted to SCs/RCs (Securitization Companies/Reconstruction 

Companies). RBI has allowed banks to sell these assets to other banks, NBFCs or financial 

institutions who have the necessary capital and expertise in resolving stressed assets. It has also 

made banks’ boards more accountable for stress resolution. 

 Government made amendments to Banking Regulation Act to enable RBI to directly intervene in 

the resolution process. It enables Reserve Bank to issue directions to any banking company or 

banking companies to initiate insolvency resolution process in respect of a default under the 

provisions of the Insolvency and Bankruptcy Code (IBC), 2016. 

 

 RBI has also expanded the OC Committee by increasing the members and increasing its scope. In 

addition to the cases being restructured under the Scheme for Sustainable Structuring of Stressed 

Assets (S4A), resolution of other cases where the aggregate exposure of the banking sector to the 

borrowing entity is greater than ₹ 50 million.  
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Consolidation in the Banking Sector.  

 State Bank of India, India’s largest bank merged its five associates and Bharatiya Mahila Bank in 

1st April, 2017. This move catapulting the country’s largest lender to among the top 50 banks in the 

world. The total customer base of the bank will reach ₹ 37 trillion with a branch network of around 

24,000 and nearly 59,000 ATMs across the country. The merged entity will have a deposit base of 

more than ₹ 26 trillion and advances level of ₹ 18 trillion. 

 Government has also indicated recently that it is keen to consolidate 20 public sector banks to 

improve the size and efficiency of the banks.  

Payment Systems  

Payment and settlement systems (PSS) as part of the financial market infrastructure (FMI), 

play a critical role in ensuring an efficient and stable financial system and in the smooth 

functioning of the overall economy. India has been keeping pace in adopting international 

standards and best practices and implementing global regulatory reforms which seek to adequately 

address the systemic risks associated with FMIs. As the regulatory and supervisory authority for 

payment and settlement systems (except those under stock exchanges), the Reserve Bank has 

adopted a broad approach towards facilitating and encouraging an increasing number of payment 

transactions, especially large value transactions in electronic (non-cash) modes. The share of 

electronic transactions in total transactions in volume terms moved up to 84.4 per cent from 74.6 

per cent, accounting for more than 95.2 per cent in value terms. While a large proportion of these 

are on account of RTGS and the Clearing Corporation of Indian Limited (CCIL), the share of retail 

electronic payments and mobile payments is steadily increasing. After demonetisation, efforts are 

being made to push the digital transactions further. Key developments in this area are the 

following. 

 The Reserve Bank of India (RBI) has released the Vision 2018 document, aimed at 

encouraging greater use of electronic payments by all sections of society by bringing down 

paper-based transactions, increasing the usage of digital channels, and boosting the customer 

base for mobile banking. 

 On 8th of November 2016, the Government decided to demonetise the  ₹ 500- and ₹ 1000 notes 

which accounted for 86% of the country’s cash supply. 

o Primary focus were  

 To tackle black money in the economy. 

 To curb Money Laundering. 

 To fight against tax evasion. 

 To eliminate fake currency and suspect funds which have been used by terror 

groups to fund terrorism. 

o Incidental effect 

 To push for less cash and more digital driven transactions. 
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 Many initiatives have taken towards less cash economy through digital drive 

o Unified Payment Interface (UPI) 

o *99# or Unstructured Supplementary Service Data (USSD) for basic phones for 

balance enquiry and payments. 

o Introduced BHIM (Bharat Interface for Money) app which is a unified UPI app – can 

choose any bank supporting UPI & also supports *99#, Paytm, Aadhar, etc 

o Aadhaar Pay enables to make cashless money transactions using Aadhaar  No: & 

fingerprint for biometric authentication. 

o Launched Bharat QR Code a common standard for QR Code payment application 

uniform across banks, networks/VISA, Master Card, Rupay for cashless electronics 

payments. World’s first inter-operable payment acceptance solution. 

o In view of the Government’s emphasis on increasing digital transactions 

post-demonetisation, RBI has advised Financial  Literacy  Centres  (FLCs)  to  

conduct  special  camps  for  one  year  beginning  April  1,  2017  on  “going  digital” 

through Unified Payments Interface and the *99# service. Besides these camps, 

FLCs will continue to conduct tailored camps for five target groups – farmers, small 

entrepreneurs, school children, senior citizens and Self Help Groups (SHGs) 

o Govt. of India has launched a free Doordarshan DTH channel called DigiShala, 

which will help people understand the use of unified payments interface (UPI), 

USSD, aadhaar-enabled payments system, electronic wallets, debit and credit cards, 

thereby promoting various modes of digital payments. 

Regulation  

In April 2017, RBI tightened the PCA (Prompt Corrective Action) framework for further 

strengthening the baking system in the country. As per the latest guidelines along with the existing 

focuses on Capital adequacy, Asset Quality and Return on Asset, RBI has included leverage ratio 

as one of the key parameter to assess the performance of the Banks. While it will allow the stronger 

and well-managed banks to grow; the onus of improving the systems and procedures will be more 

on the weaker banks and their management. The PCA framework will apply to all banks operating 

in India, including small finance banks and foreign banks operating through branches or 

subsidiaries. 

Implementation of Ind AS 

In January 2016, the Ministry of Corporate Affairs outlined the roadmap for implementing 

the International Financial Reporting Standards (IFRS) converged Indian Accounting Standards 

(Ind AS) for banks, non-banking financial companies, select all-India term lending and 

refinancing institutions and insurance entities. The process of convergence of the current 

accounting framework in India with IFRS has started with certain categories of corporates 

transitioning to Ind AS in this financial year. The Reserve Bank has issued directions in February 

and August 2016 in terms of which all scheduled commercial banks (excluding regional rural 

banks) and AIFIs shall prepare Ind AS financial statements for accounting periods commencing 

from April 1, 2018 (with previous year comparatives). 

Frauds  

One of the emerging risk to the financial sector is increasing trends in frauds in commercial 

banks and financial institutions. During the last five financial years, frauds have increased 
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substantially both in volume and value terms. During this period, while the volume of frauds has 

increased by 19.6 per cent from 4235 to 5064, the value (loss incurred) has increased by 72 per 

cent from ₹97.5 billion to ₹167.7 billion. Share of frauds in advances portfolio continued to be 

high at 86 per cent of the frauds reported during 2016-17 (in terms of amount involved).  

Capacity Building 

Effective and capable human resources in regulated entities are important for 

implementing and fulfilling regulatory objectives. The Reserve Bank had constituted a Committee 

on Capacity Building (July 2014), with the objective of implementing non-legislative 

recommendations of the Financial Sector Legislative Reforms Commission (FSLRC) relating to 

capacity building in banks and non-banks, streamlining training interventions and suggesting 

changes thereto in view of ever increasing challenges in the banking and non-banking sectors. In 

August 2016, the Reserve Bank issued guidelines on capacity building in banks and AIFIs 

prescribing adoption of some of the recommendations of the committee. Banks are required to 

identify specialised areas for certification of the staff manning key responsibilities. To begin with, 

the banks are required to make acquiring a certification mandatory for: (i) treasury operations – 

dealers, mid-office operations; (ii) risk management – credit risk, market risk, operational risk, 

enterprise-wide risk, information security, liquidity risk; (iii) accounting – preparing of financial 

results, audit function; and (iv) credit management – credit appraisal, rating, monitoring, credit 

administration. Indian Banks’ Association is involved in identifying the mandatory courses to be 

acquired by the bank employees during the course of their career.  

KEY DEVELOPMENTS IN INSURANCE 

India’s life insurance sector is the biggest in the world with about 360 million policies 

which are expected to increase at a Compound Annual Growth Rate (CAGR) of 12-15 per cent 

over the next five years. The insurance industry plans to hike penetration levels to five per cent by 

2020. The Indian insurance market is a huge business opportunity waiting to be harnessed. India 

currently accounts for less than 1.5 per cent of the world’s total insurance premiums and about 2 

per cent of the world’s life insurance premiums despite being the second most populous nation. 

The country is the fifteenth largest insurance market in the world in terms of premium volume, and 

has the potential to grow exponentially in the coming years. 

Government Initiatives  

The Union Budget of 2017-18 has made the following provisions for the Insurance Sector: 

 The Budget has made provisions for paying huge subsidies in the premiums of Pradhan 

Mantri Fasal Bima Yojana (PMFBY) and the number of beneficiaries will increase to 50 

per cent in the next two years from the present level of 20 per cent. As part of PMFBY, Rs 

9,000 crore (US$ 1.35 billion) has been allocated for crop insurance in 2017-18. 

 By providing tax relief to citizens earning up to Rs 5 lakh (US$ 7500), the government will 

be able to increase the number of taxpayers. Life insurers will be able to sell them 

insurance products, to further reduce their tax burden in future.  

 Demand for insurance products may rise as people’s preference shifts to formal investment 

products post demonetisation. 
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 The Budget has attempted to hasten the implementation of the Digital India initiative. As 

people in rural areas become more tech savvy, they will use digital channels of insurers to 

buy policies. 

The Government of India has taken a number of initiatives to boost the insurance industry. 

Some of them are as follows: 

 The Union Cabinet has approved the public listing of five Government-owned general 

insurance companies and reducing the Government’s stake to 75 per cent from 100 per 

cent, which is expected to bring higher levels of transparency and accountability, and 

enable the companies to raise resources from the capital market to meet their fund 

requirements. 

 The Insurance Regulatory and Development Authority of India (IRDAI) plans to issue 

redesigned initial public offering (IPO) guidelines for insurance companies in India, which 

are to looking to divest equity through the IPO route. 

 In Dec 2016, IRDA has allowed insurers to invest up to 10 per cent in additional tier 1 

(AT1) bonds that are issued by banks to augment their tier 1 capital, in order to expand the 

pool of eligible investors for the banks. Indian banks are queuing up to raise Additional 

Tier 1 capital after the Insurance Regulatory Authority of India (IRDA) permitted 

insurance companies to invest in Basel III-compliant AT1 bonds for the first time. 

 The Insurance Regulatory and Development Authority (IRDA), has formed two 

committees to explore and suggest ways to promote e-commerce in the sector in order to 

increase insurance penetration and bring financial inclusion. 

 The Insurance Regulatory and Development Authority of India (IRDAI) has constituted a 

committee to review life insurance product regulations along with key aspects such as 

changing economic and insurance market environment, customers’ needs and expectations 

and insurance product flexibility and innovations. 

 As part of opening up the Indian reinsurance market to new players, IRDAI in Dec 2016 

has given its final approval to open branches in India to Switzerland-based Swiss Re, 

French-based Scor SE, and two Germany-based reinsurers namely, Hannover Re and 

Munich Re. 

 In March 2017, The Insurance Regulatory and Development Authority of India (IRDAI) 

has allowed insurance companies to invest  in  Real  Estate  Investment  Trusts  (REITS)  

and  Infrastructure  Investment  Trusts  (InvITs),  thus  making an  important  breakthrough  

for  the  sponsors.  An  insurer  can  invest  not  more  than  3%  of  its  fund  size  or  in not 

more than 5% of the units issued by a single REIT/InvIT, whichever is lower (subject to 

other conditions specified by IRDAI). 

 The Authority has issued IRDAI (Listed Indian Insurance companies) Guidelines, 2016 

applicable to all insurers who have listed their equity shares or are in the process of getting 

their shares listed on the stock exchanges. These guidelines are in addition to IRDAI 

(Issuance of Capital by Indian Insurance Companies transacting Life Insurance Business) 

Regulations, 2015 and IRDAI (Issuance of Capital by Indian Insurance Companies 
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transacting other than Life Insurance Business) Regulations, 2015 and cover aspects 

related to minimum promoter shareholding and provisions relating to transfer of the shares. 

The Guidelines are also applicable to an insurance intermediary licensed by the Authority 

provided that such insurance intermediaries are drawing more than 50 per cent of its 

revenue from insurance business.  

 

 Guidelines on Point of Sales (POS) Person for Life Insurance. These guidelines allowing 

marketing of simple plain products by POS persons are aimed at providing easy access to 

life insurance to people at large and enhancing insurance penetration and density. 

 

 Guidelines on Point of Sales (POS) Products for Life Insurance. The guidelines prescribe 

the eligible products that can be sold by Point of Sales Persons. 

 Insurance companies are also required to prepare Ind AS based financial statements for 

accounting periods beginning April 1, 2018. IRDAI has constituted an implementation 

group of accountants, actuaries, industry experts and officials of the Authority with the 

mandate of examining the implications of implementing Ind AS, addressing 

implementation issues and facilitating the formulation of operational guidelines to 

converge with Ind AS in the Indian insurance sector. 

KEY DEVELOPMENTS IN CAPITAL MARKETS 

India has a diversified financial sector undergoing rapid expansion, both in terms of strong 

growth of existing financial services firms and new entities entering the market. The assets under 

management (AUM) of the mutual fund (MF) industry grew 45 per cent to Rs 17.89 lakh crore 

(US$ 268.35 billion) during March 2016 to February 2017. Mutual fund asset base in India 

increased by Rs 3.71 trillion (US$ 55.65 billion) to reach a total corpus of around Rs.17 trillion 

(US$ 255 billion) in 2016, which is the highest growth recorded in the last seven years.  

Government Initiatives 

 In the Union Budget 2017-18, the Government of India has announced a few key reforms 

like abolishment of Foreign Investment Promotion Board in 2017-18, Introduce bill for 

curbing illicit deposit schemes, Establish a Computer Emergency Response Team for 

financial sector (CERT-Fin) and set aside Rs 10,000 crore (US$ 1.5 billion) towards 

recapitalisation of banks. 

 Securities and Exchange Board of India, SEBI plans to tighten the norms governing 

various market participants in order to strengthen scrutiny, improve transparency and 

mitigate liquidity risks from algorithmic trading. 

 SEBI has relaxed norms for registered foreign portfolio investors (FPIs) in India, allowing 

them to operate through the International Financial Services Centre (IFSC) without 

undergoing any additional documentation or prior approval process. 

 The RBI has introduced trading in interest rate options (IRO), effective from January 31, 

2017, which will provide another avenue to market participants to hedge and speculate on 

interest rate risk. 
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 SEBI plans to allow investors to make mutual funds transactions worth up to Rs 50,000 

(US$ 750) a month through digital wallets, as part of its efforts to digitise the distribution 

processes for all financial products. It also plans to allow immediate credit to customer’s 

bank accounts on liquid mutual funds redemption to attract retail customers as well as 

boost inflows.  

 Enhanced standards for credit rating agencies (CRAs) issued. These are aimed at bringing 

in greater transparency in CRAs’ policies, enhancing the standards followed by the 

industry thereby facilitating ease of understanding the ratings by investors. The circular 

broadly covers the policies with respect to non-co-operation by the issuer, accountability 

and managing the conflict of interest of the members of a rating committee, standardising 

the format of CRAs’ press releases and disclosure on their websites amongst others. 

 Various initiatives taken by SEBI and RBI to develop the market for corporate bonds over 

the last few years seem to be bearing fruit now. While the corporate bond primary 

issuances have increased from ₹1.74 trillion in 2008-09 to ₹6.7 trillion in 2016-17, the 

secondary market activities, both in terms of number of trades and volumes are also on the 

rise, with 2016-17 witnessing growth of 26 per cent in terms of number of trades and 44 per 

cent in terms of volume as compared to previous year. 

 

 

ITALY 

 

Significant Market Developments 

 

The recent economic recovery continued in 2016, when real GDP grew by 0.9% (up from 

0.8% in 2015). The expansion of domestic demand was the main driver of growth while equipment 

investment recorded a sizeable increase, supported by the accommodative monetary policy stance. 

In the first quarter of 2017, GDP grew by 0.4% qoq and 1.2% yoy. For the whole year, we are 

expecting a 1% GDP growth.  

 

In recent months, notwithstanding the significant improvement in credit access conditions, 

loan demand from businesses has remained subdued and the trend in corporate loans has turned 

slightly positive since the summer of 2016, following the consolidation of the economic recovery. 

Lending to the households is growing at a more robust pace (+2.4% yoy recorded at March 2017). 

 

The economic recovery and the accommodative monetary policy stance had a positive 

effect in the Italian banks credit quality. In 2016, the flow of new NPLs over the total loans has 

returned to pre-crisis levels. The net NPLs ratio, due to a reduction of €24 billion in the amount of 

net NPLs, fell from 10.8 to 9.4% (4.4% for the bad loans – sofferenze – alone). 

 

The reorganization of the Italian banking sector is proceeding. On the 1st January of this 

year, Banco Popolare and Banca Popolare di Milano merged with Banco BPM, creating the third 

largest banking group in Italy. In May 2017, UBI Banca acquired three of the four bridge banks set 

up in 2015 while BPER Banca bought the remaining one. 
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Regulation and Supervision of Banks 

 

Local regulation of Central Securities Depositories, Central Counterparties and access to 

market infrastructures, also affecting on-exchange and over-the-counter (OTC) derivatives 
 

As it regards the developments in the Italian local regulation, the period under scope of 

analysis saw an important reorganization of some specific Parts of the Italian Consolidated Law on 

Finance (ICLF or TUF, Legislative Decree n. 58 of 24 February 1998) concerning the provisions 

on central securities depositories (CSDs), central counterparties (CCPs) and the powers of national 

competent authorities. Briefly, the main changes were aimed at: 

i. complying with some provisions of the European Regulation n. 909/2014 on improving 

securities settlement in the European Union and on central securities depositories CSDs) 

and amending Directives 98/26/EC (so-call “Settlement Finality” Directive) and 

2014/65/EU (MiFID 2) and Regulation (EU) No 236/2012 (on Short Selling); and 

ii. introducing further changes to the current provisions on post-trading infrastructures and 

services, on the basis of the European Regulation n. 648/2012 (“EMIR”). 

iii. The occasion was taken also to re-organise Part III of the ICLF/TUF Disciplina dei 

Mercati, i.e. Provisions on Financial Markets and align it with the innovations from the 

forthcoming adoption of Directive 2014/65 (so-called MiFID 2) and Regulation n. 

600/2014 (so-called, MiFIR). 

Highly-dilutive rights issues: application of the “rolling model” from 15 December 2016 

 

Over the last few years, various companies listed on the Mercato Telematico Azionario 

(MTA, a regulated market organised and managed by Borsa Italiana spa carried out rights issues 

featuring a very high number of new shares compared to shares already issued with considerably 

discounted subscription prices compared to the market prices (so called highly dilutive rights 

issues).  

 

CONSOB 2 conducted two public consultations and other activities and, on the basis of the 

overriding requirements of market integrity and orderly and efficient conduct of trading, it decided 

to promote a technical solution known as the “rolling model”, which consists of making the newly 

issued shares stemming from the subscription rights available on each day of the rights issue 

period, from day three (T+2) on, instead of only at the end of the operation, as foreseen under the 

ordinary model.  

 

As stated in Communication no. 0088305 of 5 October 2016, the rolling model was 

implemented in December 2016 and it is being applied to highly-dilutive rights issues only to 

prevent the potential price anomalies that have characterized the previous rights issues. The 

Communication has provided also for recommendations directed to intermediaries, issuers and 

investors, aimed at facilitating the proper functioning of the model. 

 

 

CONSOB’s Recommendation on favouring the marketability of investments, taking trading 

in financial instruments onto multilateral trading platforms 

                                                           
2 The Commissione Nazionale per le Società e la Borsa (CONSOB) is the public authority responsible for regulating the Italian financial markets. 
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CONSOB issued a Recommendation on the subject of Distribution of financial instruments 

through a multilateral trading venue (Communication no. 0092492 of 18 October 2016) stating 

that distribution of financial instruments should be taken onto multilateral trading platforms, such 

as regulated markets or multilateral trading facilities (MTFs) in order to foster the marketability of 

investments in the interest of investors and for greater transparency and efficiency compared to 

bilateral trades between intermediaries and clients. 

 

The Recommendation also states that any component, functional to remuneration of the 

work of distributors, should be separated, at the issue stage, from the price of the financial 

instruments. Managers of MTFs are also recommended to facilitate direct access to their 

platforms, removing any obstacles. 

 

Intermediaries that do not intend to comply with the Recommendation must assess 

carefully, under their own responsibility, the suitability of the process adopted, on the basis of a 

“comply or explain” approach. 

 

Antitrust damages actions 

 

Directive 2014/104/EU on antitrust damages actions has been transposed in Italy by means 

of legislative decree no. 3/2017 (the Decree), published on the Official Journal no. 15 dated 19 

January 2017. The Decree applies both to private lawsuits and class actions brought before an 

Italian national court by any person or entity claiming compensation for harm caused by 

infringements of EU or national competition laws on anticompetitive agreements and concerted 

practices (Article 101 TFEU or national equivalent provisions) or abuse of dominant position 

(Article 102 TFEU or national equivalent provisions). 

  

The Decree introduces the following substantive and procedural rules aiming at 

harmonizing at EU level the right to claim full compensation for antitrust damages: 

 Disclosure of evidence: upon reasonable request by one of the parties, national courts shall 

have the power to order the other party or a third party to disclose relevant evidence which 

lies in their control, beyond the restrictions set forth by current Italian civil procedural 

rules; 

 Binding effect of the decisions of the Italian Competition Authority: the infringement of 

competition law found by a final decision (i.e. a decision that can no longer be appealed by 

ordinary means) of the Italian Competition Authority (the ICA) or by a review court (i.e. an 

Italian administrative court empowered by ordinary means of appeal to review ICA’s 

decisions) shall be deemed to be irrefutably established for the purposes of an action for 

damages brought before an Italian national court. The binding effect covers only the nature 

of the infringement and its material, personal, temporal and territorial scope, but not the 

existence of the harm and the causal relationship between the harm and the infringement of 

competition law; 

 Quantification of harm: full compensation shall cover actual loss, loss of profit and 

interests and may not lead to overcompensation. No punitive or multiple damages shall 

apply; 
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 Competent Courts: the competent courts with exclusive jurisdiction in Italy over the 

actions for antitrust damages will be the specialized business courts of Milan (for all 

Northern Italy), Rome (for all Central Italy and Sardinia) and Naples (for all Southern 

Italy).  

 

Alternative Disputes Resolution in financial services: ACF 

 

After the completion of the relative implementing measures issued by CONSOB, on 9 

January 2017 the Arbitro per le Controversie Finanziarie (ACF) became fully operative. The ACF 

was established in CONSOB pursuing art. 1-bis of the legislative decree 130/2015 to become a 

major ADR system for disputes up to €500.000 arising from investment services. The ACF, whose 

verdicts are binding for the intermediaries, is characterized by a compulsory enrolment mechanism 

for the investment firms, just like the already existing Arbitro Bancario e Finanziario (ABF), 

established since 2009 in Banca d’Italia, for disputes related to banking services and products. 

Since the date of establishment, the ACF has received nearly 900 cases, 6 of which were so far 

decided. 

 

Fight against corruption in the private sector 

 

On April 14, 2017 Legislative Decree No. 38 of March 15, 2017 entered into force. The 

Decree is aimed at strengthening the fight against corruption in the private sector in line with 

decision No. 2003/568 of July 22, 2003 of the European Council, by amending both the Italian 

Civil Code and Italian Legislative Decree No. 231/2001 on the quasi-criminal liability of legal 

persons, companies, and associations. 

 

The reform extends the scope of the discipline to legal entities other than companies, 

including foundations, non-profit organizations, political parties, unions, associations, etc. As 

regards the structure of the offence, it is irrelevant whether the person actually carried out the 

action or omission in breach of his duties, since what matters is whether he requested, accepted, or 

received an undue advantage to commit or omit such acts. In such cases, under the new provision 

the offence is punished not only when the person promises or gives an undue advantage, but also 

when he merely offers such advantage.  Moreover, as opposed to the old provision, the offence is 

now punished even if the act or omission does not cause detriment to the company. 

 

Legislative Decree No. 38/2017 introduces under Article 2635-bis of the Italian Civil Code 

the new offence of instigation to corruption, both from the active and passive side, so that both 

active and passive corrupt behaviours are punished irrespective of whether the subject accepts or 

declines the offer of undue advantage or not; this offence can lead to the liability of corporations 

under Legislative Decree n. 231/2001. 

 

Anti-money Laundering developments 

 

In May 2017, the Legislative Decree transposing the IV Anti-Money Laundering Directive 

was adopted and amended the current legislation (Legislative Decree 231/2007). Among the new 

provisions, the establishment of the Register of Beneficial Owners is set up in a special section of 

the already existing “Business Register”, the reform of the sanction regime, the new rules on 

Know Your Customer due diligence. 
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The transposition of the IV Directive was also an opportunity to eliminate the obligation to 

keep the so called Archivio Unico Informatico (a specific archive to store the information 

according to the law), which was a national feature, without prejudice to the obligation related to 

the information retention and registration. However, it is envisaged in the decree that "in 

compliance with the principles of simplification, economy and efficiency, the sector supervisory 

authorities, in support of their functions, may adopt specific provisions for the retention and use of 

data and customer information, contained in computerized archives, including those already set up 

by the supervised entities, at the date of entry into force". 

 

Compound interests 

 

On August 5, 2016, it was published on the website of the Ministry of Economy and 

Finance, the Ministry Decree No 343 of 3 August 2016, on the production of interest on interests 

and the implementation of art. 120, paragraph 2, of the Banking Law. The Decree was issued by 

the Minister of Economy as Chairman of the Inter-Ministry Credit and Saving Committee (CICR). 

Among the rules, are worthy of note the following: 

 In the current account or payment account, the same periodicity, however not less than one 

year, is ensured in the calculation of credit and debt interests. Interests shall be counted on 31 

December of each year and, in any case, at the end of the relationship for which they are due. 

 For overdrafts regulated on a current account and those regulated on a payment account: 

Accrued Debt interests are recorded separately in respect of the capital stock. The periodic 

balance of the capital stock produces interests in accordance with the following provisions: 

 Debt interests become due on 1 March of the year following the date on which they are 

accrued. The customer must, however, be guaranteed a period of thirty days from the 

receipt of the communications provided according the banking law, before the accrued 

interest becomes due. 

 The contract may provide for different terms, if in favour of the customer. 

 In accordance with Article 120, paragraph 2, letter b) of the Banking Law, the customer 

may, even beforehand, authorize the debiting of the interest on the account at the time 

when they become due; in this case the sum charged is considered a capital stock. 

 Authorization can be revoked at any time, before the charge of the interests on the account 

has taken place. The express consent of the customer must be obtained on the clause 

containing the authorization, in accordance with article 117, paragraph 1, of the Banking 

Law.  

 The contract may stipulate that, from the time when the interest is due, funds credited to the 

Intermediary's account and destined to flow to the client account on which the loan is 

settled are used to extinguish interest-bearing debt.  

 In case of termination of the relationship, the interest is immediately due. The balance 

relating to the capital stock can produce interests, in accordance with the contract; the 

interest due does not give rise to any further interest. 

 Intermediaries apply the Resolution, at the latest, to interest accrued from 1 October 2016. 
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JAPAN 
 

Introduction of Quantitative and Qualitative Monetary Easing with Yield Curve Control 

 

Further strengthening monetary easing in July 2016, the Bank of Japan (BOJ) announced 

“Comprehensive Assessment” in September, which analyzed developments in economic activity 

and prices as well as their policy effects under the “Quantitative and Qualitative Monetary Easing 

(QQE)” and “QQE with a Negative Interest Rate”; and introduced, based on the analysis, “QQE 

with Yield Curve Control,” which aims to control long-term interest rates in addition to short-term 

interest rates.  

 

The new policy framework consists of (1) "yield curve control" in which the BOJ controls 

short-term and long-term interest rates and (2) an "inflation-overshooting commitment" in which 

the BOJ commits itself to expanding the monetary base until the year-on-year rate of increase in 

the observed consumer price index (CPI) exceeds the “price stability target” of 2 percent and stays 

above the target in a stable manner. 

 

Establishment of Framework for Total Loss-Absorbing Capacity (TLAC) 

 

In November 2015, the Financial Stability Board (FSB) published the final standard, 

"Principles on Loss-absorbing and Recapitalisation Capacity of Global Systemically Important 

Banks (G-SIBs) in Resolution,” requiring G-SIBs to have sufficient Total Loss-Absorbing 

Capacity (TLAC) in advance.  

 

Taking account of such progress, particularly in response to the development of a new 

framework for the orderly resolution of G-SIBs, the Financial Services Agency (FSA) released its 

approach to introduce the TLAC framework in April 2016 to ensure financial system stability. 

Under this framework, the FSA considers the SPE resolution approach as basically the preferred 

resolution strategy for Japanese G-SIBs, and describes funding structure and a model of resolution 

procedures to meet TLAC requirements under the SPE approach. Furthermore, the relevant laws 

and regulations are to be revised in line with ongoing international discussions or deliberations. 

 

Implementation of Margin Requirements for Non-Centrally Cleared OTC Derivatives 

 

Concerning margin requirements for non-centrally cleared OTC derivatives, Japan 

prepared the cabinet office ordinance, regulatory notices and guidelines and effectuated the 

requirements in September 2016 along with the U.S. and Canada, applying them to financial 

institutions with non-centrally cleared OTC derivatives exceeding a certain amount of aggregate 

notional amounts, pursuant to the international agreement. Furthermore, variation margin 

requirements took effect in March 2017 covering all financial institutions engaged in non-centrally 

cleared OTC derivatives.  

 

Movements in Response to Advancement of Information Technology, etc.  

 

The Bill to Partially Amend the Banking Act, etc. to Address Advances in Information 

Technology and Other Environmental Changes was enacted on May 25, 2016 at the 190th ordinary 

diet session, promulgated on June 3, 2016 and put into effect on April 1, 2017.  
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In order to address rapid advances in information technology and other environmental 

changes and to facilitate financial functions, the law takes necessary measures including  

clarification of management functions of financial holding companies; consolidation of 

common/overlapping duties in financial groups; facilitation of funding accommodation within 

financial groups (relaxing the arm’s length rule); facilitation of investment in finance-related IT 

companies such as FinTech firms; and introduction of a registration system or supervisory rules 

for virtual currency exchange service providers.  

 

Movements around Inspection/Supervision by the FSA 

 

The FSA established the “Advisory Group on Supervisory Approaches” in August 2016, 

inviting outside experts to discuss and organize the concept and potential methods of supervisory 

approaches and how to implement them effectively, and published a report by the meeting of the 

directions and challenges in carrying out inspection/supervision reform in March 2017.  

 

The report recommends, as the directions the FSA should take in regard to 

inspection/supervision, (1) securement of consistency with “the ultimate goal of the financial 

supervision,” meaning expansion of public welfare of the people through sustainable growth of 

companies and economy, stable asset building, etc.; (2) shifting of focus from “confirmation of 

sufficiency level of minimum standard” to “dialogue to pursue best practice” and “dynamic 

supervision to ensure sustainable soundness”; and (3) broadening of perspectives from 

“formality/past/part” to “substance/future/whole.” Based on the recommendation above, the FSA 

is expected to realign and show the concepts in a more detailed manner. 
 
 

LATVIA 

 

Financial Sector Developments 

Banking  

 

With a view to ensuring the stable development of the Latvian financial and capital market, 

the Financial and Capital Market Commission (the FCMC), based on the laws and regulations 

issued by the EU institutions and having considered the nature and the dynamic environment of the 

Latvian financial sector, refined national laws and regulations, which would not only regulate the 

activities of Latvian market participants, but also promote the protection of the interests of 

investors, depositors and the insured.  

 

In the AML/CTF area, work previously started on the refining of the regulatory framework 

continued in 2016. 

 

The amendments carried out in 2016 to the Law on the Prevention of Money Laundering 

and Terrorism Financing are to be mentioned as significant, including, on the basis of the 

requirements of the EU AML/CTF Directive IV as regards the extended definition of the 

politically exposed persons (PEPs), not only local officials, but also seven new PEP categories 

(judges, heads of municipalities, etc.). Also the circle of the family members of the PEP was 

extended to include grandchildren, grandparents, and adopted children, as well as close associates 

thereof, including not only counterparties, but also the persons with whom PEP has established 

close relations. In accordance with the requirements of the Law on Prevention of Money 
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Laundering and Terrorism Financing, banks are required to conduct an enhanced due diligence 

and continuous monitoring of such persons.  

 

The previously developed recommendations regarding the use of agent services for the 

identification of clients, as well as the information technology and staffing necessary for 

AML/CTF risk management, which should be sufficient to manage the existing and expected 

AML/CTF exposure of the bank, were adopted in a form of FCMC regulations, thus conferring the 

status of compulsory enforceable requirement to the above requirements. 

 

The FCMC developed and issued regulatory provisions for the aggregation and 

provision of information on the customers of a credit institution and the transactions carried 

out by them to the FCMC, which lays down the requirements as to how a credit institution should 

collect information about its customers and their transactions and the procedure by which this 

information is to be submitted to the FCMC. Receiving timely and accurate information is a key 

condition to enable the FCMC to ensure continuous supervision of credit institutions and to react 

promptly where necessary, if the information indicates the need for an in-depth examination of the 

circumstances or due diligence, thus ensuring that supervisory and control measures taken by the 

FCMC are timely and effective. 

 

Recommendations (guidelines) for imposing sanctions on financial and capital 

market participants and on the natural persons and legal entities responsible for the 

violations of financial and capital market regulation were issued and these recommendations 

set forth the procedure and principles that the FCMC shall follow when considering the issue on 

imposing a penalty on the financial and capital market participant or the natural person or legal 

entity responsible for the violation. 

 

In 2016, the inspections of the Latvian banks focusing their services on foreign customers, 

and the AML/CTF compliance inspections carried out by professional US consultancy companies 

with considerable experience in the AML/CTF field were completed. An independent audit to 

assess compliance with the AML/CTF requirements is generally accepted international practice 

and is an essential step in improving the cooperation of Latvian banks providing services to 

foreign customers with US-based correspondent banks that provide direct US dollar payments. 

During the inspections, the consultants assessed the internal control systems of banks in the area of 

AML/CTF and made recommendations for the improvement and development thereof. The 

inspections carried out by the FCMC have also previously highlighted the areas to be improved. At 

the same time, the audit results will help to fine-tune the identified areas concurrently in the entire 

non-resident banking sector. As a result of the completed inspections, the relevant bank has 

developed plans for improving AML/CTF prevention control systems, and the FCMC has been 

strictly following the execution thereof. 

 

The Compliance Control Department, in carrying out the supervision over the compliance 

of financial market participants, has assessed the principles of the customer risk-based numerical 

assessment systems developed by banks and the strategies for managing the AML/CTF as well as 

the conformity of the large risk exposure limits of the AML/CTF to the capacity of the internal 

control system of the relevant bank, by identifying the required improvements and monitoring the 

dynamics of the AML/CTF large exposure indicators on a regular basis. The Compliance Control 
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Department monitors the results of AML/CTF risk stress tests carried out by banks and decisions 

regarding AML/CTF risk at the credit institution based on the results. 

 

In addition to AML/CTF issues, the following regulatory initiatives were adopted by the 

FCMC in banking sector. 

 

Regulatory Provisions for Establishing the Capital and Liquidity Adequacy 

Assessment Process refine the existing requirements as well as introduce new requirements that 

credit institutions must comply with in defining the amount of capital required to cover the risks 

inherent in the activity thereof as well as potential risks, as well as requirements for the assessment 

of liquidity adequacy. The key changes are related to the requirements regarding the need to carry 

out a regular assessment of the identification of liquidity risk, and the assessment of the 

identification and management processes, and the determination of the amount of the liquidity 

buffer. Based on the new regulatory provisions, credit institutions need to focus on measuring the 

viability of their business model when determining the amount of capital needed, which is a 

particularly important consideration in the case of extremely low market rates. In addition to the 

above, the new requirements also change the general procedure for calculating the amount of 

necessary capital, lays down the capital structure for addressing Tier 2 risks, which corresponds to 

the covering of the capital structure for addressing Tier 1 risks, and provides for covering the 

recommended capital buffer with Tier 1 base capital, thus promoting the ability of credit 

institutions to absorb the potential losses under stress conditions. During the on-site meeting, the 

FCMC specialists presented the new requirements to the market participants, thus ensuring a 

uniform and clear compliance with the requirements. 

 

The Regulatory Provisions on the Importance of Information, Proprietary and 

Confidential Information, and the Frequency of Disclosure specify how credit institutions and 

investment brokerage firms to which the requirements set out in Paragraph eight of by the EU 

Regulation No. 575/2013 (within the scope of Pillar III) are binding, apply the exemption from 

certain disclosure requirements and assess the frequency of disclosures. The assessment of 

information disclosure requirements specified in the regulatory provisions shall also be applied by 

credit institution in regard of the disclosures to be made in public quarterly reports. 

 

The Regulatory Provisions for the Preparation of Supervisory Financial Statements.  

In accordance with Commission Implementing Regulation (EU) No 680/2014 of 16 April 2014 

laying down implementing technical standards for the prudential oversight of the institutions 

pursuant to Regulation (EU) No 575 / 2013 of the European Parliament and of the Council, the 

FCMC receives financial reports of credit institutions (FINREP) at a consolidated level. However, 

FCMC experience suggests that for carrying out the supervisory functions, information is also 

required at the individual level. Therefore, regulatory provisions have been developed, laying 

down a requirement for credit institutions and the branches of the credit institutions registered in 

other Member States and the branches of foreign credit institutions to also provide financial 

information at an individual level. Additional information is necessary not only for carrying out 

supervision, the preparation of statistical reports and the calculation of indicators (for example, for 

the ECB's Consolidated Banking Data Report), but also for the assessment of the impact of new 

regulatory provisions, which can provide a more accurate and comparable data set of Latvian 

credit institutions sector in the external accounts (ECB, EBA) as well as inform market 

participants about the potential impact of the new regulatory requirements. 
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The Regulatory provisions for Receiving the Permission to Use Internal Models, 

Approaches and Methods for the Calculation of Capital Requirements in Accordance with 

the Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 

2013 on prudential requirements for credit institutions and investment firms and amending 

Regulation No 648/2012.  The regulatory provisions set out the requirements for documents to be 

submitted to the FCMC for using the internal models, methods, and approaches for the calculation 

of own funds requirements, thereby promoting a single approach to the application of the 

regulatory requirements. The regulatory provisions have been supplemented with a section which 

extends the scope of the provisions by providing for the documents to be submitted for all internal 

models, methods, and approaches developed by credit institutions that need to be approved by the 

Commission before they can be used for the calculation of the own funds requirement.  

 

As regards supervision, the FCMC continued to consolidate the framework of intensive 

supervision in 2016, the purpose of which is to take risk-based and result-orientated supervisory 

measures and enable the FCMC to get involved in the activities of the banks and take the necessary 

measures to resolve potential and existing problems or reduce losses in a timely manner. 

 

Based on the assessment of the operational risks of credit institutions and of the trends of 

the financial system, banking supervision priorities in 2016 were: 

 Assessing the sustainability and earning capacity of the relevant business models and 

maintaining dialogue with market participants; 

 Assessing and reducing compliance risk; 

 Assessing credit risk and early identification of potential problems, with an emphasis on 

problem loans and concentration risk; and 

 Assessing management risk strategies, risk appetite and governance. 

 

Insurance 

 

Following the entrance into force of new Insurance and Reinsurance Law on 1 January 

2016 FCMC has developed a number of regulations which are necessary to enable the FCMC to 

ensure the supervision of the insurance and reinsurance sectors in accordance with the new 

requirements. 

 

Regulations for the preparation of reports by insurers and reinsurers are aimed at 

obtaining information for carrying out supervision, preparation of financial accounts, balance of 

payments and Eurostat statistical report, as well as for obtaining statistical information for the 

Latvian insurance market outlook. The regulatory regulations lay down the content, form, 

submission procedures, and deadlines for the annual, quarterly and monthly activity reports to be 

submitted, as well as for the transition to a single electronic reporting format (Extended Business 

Reporting Language (XBRL)). For format implementation purposes, insurance market 

participants must invest in improving their information systems. The regulatory framework is 

binding on insurers and reinsurers upon submitting individual reports, as well as on insurance and 

reinsurance participating companies, insurance holding companies, and mixed financial holding 

companies that submit the information necessary for group supervision.  
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“Regulatory Provisions on the Preparation of the Annual and Consolidated Financial 

Statements Annual Report of Insurance and Reinsurance Companies and the Branches of 

Non-Member State Insurers”.  The International Accounting Standards approved by the 

European Commission lay down the principles for the preparation of the consolidated financial 

statements of insurers, reinsurers, credit institutions, investment firms, and investment 

management companies. However, EU legislation provides for additional requirements related to 

the information to be included in the management report, calculation of the technical reserves by 

insurers, and for the preparation of the non-financial statements of companies, which contain 

information on environmental, social, human rights, and anti-corruption-related issues. The 

regulatory provisions have been developed in order to successfully implement the above 

requirements into Latvian national legislation, thereby promoting responsible and transparent 

business practices.  

 

Regulations on the Calculation of Solvency Capital Requirement and Own Funds for 

Insurers and Reinsurers have been substantially amended at the beginning of 2017 to implement 

European Insurance and Occupational Pensions Authority's guidelines in this area. The 

amendments further explain the application  of the requirements established by the Europen 

Commission Delegated Regulation (EU) 2015/35. 

 

In 2016, the priority of the supervisory process of insurance companies was to ensure 

effective supervision pursuant to the requirements laid down in the Insurance and Reinsurance 

Law (effective from 1 January 2016), by examining the submitted documents for compliance with 

the statutory requirements. 

 

In 2016, the FCMC carried out an off-site supervision and monitoring of insurance 

companies, based on the analysis of the reports submitted by insurance companies as well as based 

on other submitted information. Insurance companies were also encouraged to present their 

approved operational strategies to the FCMC, thus contributing to the mutual dialogue between the 

FCMC and insurance companies. Based on the results of the analysis of the activities of insurance 

companies, the FCMC carried out, for the first time, a risk assessment of insurance companies, 

assigning a risk grade to each insurance company depending on the level of its risks and the quality 

of the management thereof, as well as pursuant to the impact of the insurance company on the 

insurance market. 

 

Financial instruments market 

 

There were no substantial developments in the financial instruments market sector during 

the period under review. 
 
 

NETHERLANDS 

 

The Dutch Banking Association (Nederlandse Vereniging van Banken, NVB) is the 

representative voice of the Dutch banking community with 79 members, including large and small, 

domestic and international banks, conducting business in the Dutch, European and international 

markets. The NVB strives towards a strong, healthy and internationally competitive banking 

sector. Representing the common interests of the banking sector, the NVB works towards the 

effective operation of market forces whilst taking into account the interests of its interlocutors. 
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Dutch Banking Sector3 

 

The Dutch banking sector is characterised by its relatively large size, high level of 

concentration and its international orientation. Measured against the size of the Dutch economy, 

the Dutch banking sector is relatively large from an international perspective. Nonetheless, the 

Dutch banking sector has shrunk considerably in the past years. The size of the assets relative to 

the GDP of the Netherlands has decreased from 600% in 2008 to 364% in 2016. 

 

The Dutch banking sector is increasingly regulated on a European Union level, in 

particular with regard to prudential and financial markets legislation. Most of this legislation 

requires the national implementation of EU laws, in which national authorities and policy makers 

have some scope to adjust the EU standards to the national context and to complement it with 

specific national legislative measures.  

 

The Netherlands being a member of the Eurozone is subject to additional European 

banking legislation compared to those EU-countries that use other currencies than the euro. The 

Banking Union project established a Eurozone-wide banking supervision and resolution 

mechanism. Seven banks in the Netherlands are under the direct supervision of the Single 

Supervisory Mechanism, which is part of the European Central Bank (ECB). 

 

The Dutch banking sector rapidly adjusting to the new challenges, one of the major 

challenges is the innovation in financial services. Dutch consumers usually use computers, tablets 

or smart phones to transfer money. In 2016, 91% of the Dutch used online banking and 54% a 

mobile banking app. Because of the strong digital infrastructure in the Netherlands standards are 

high and new start-ups (Fintech) and traditional banks seeking cooperation are at the same time 

competing to deliver excellent financial services.  

   

Culture and Conduct Map.  

 

Together with several partners the Dutch Banking Association (NVB) has developed a 

Culture and Conduct map for the Financial Industry. This Culture and Conduct Map is the result of 

eight meetings held between January 2014 and February 2015, in which various groups of young 

people shared ideas and discussed the culture and conduct in the financial industry. The Culture 

and Conduct Map contains the values and the accompanying working attitudes of the required 

culture and the appropriate conduct.  

 

Oath and Discipline Law 

 

Along with the introduction of a social charter and updating the Banking Code, the Dutch 

banking industry has also taken the initiative to implement an ethics statement. The Dutch banks 

intend this to show that everyone working in the industry is bound by the codes of conduct for the 

ethical and careful practice of this profession. Employees have personal responsibility for 

complying with those codes of conduct and can be held accountable for non-compliance. 

                                                           
3 See here all facts and figures on the Dutch Banking sector: 

https://www.nvb.nl/en/association/272/dutch-banking-association.html 

 

https://www.nvb.nl/en/association/272/dutch-banking-association.html
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The bankers’ oath is a so-called “ethics statement” subscribed to by all employees working 

at bank offices in the Netherlands. It has the aim for banking employees to be fully aware of and 

keep in mind their special role in society, ensuring that they always carefully weigh the interests of 

all stakeholders with the interests of the customer taking a central place. The most important parts 

of the bankers’ oath concern: 

 Integrity and diligence; 

 Careful weighing of interests with the customers’ interests taking a central place; 

 Compliance with laws, rules and code of conduct; 

 Confidentiality and no abuse of knowledge; 

 Transparency and responsibility; 

 Preservation of trust in the financial industry. 

 

If there is a violation of the code of conduct, a report regarding the relevant employee is 

submitted to an independent Bank Disciplinary Law Foundation (Stichting Tuchtrecht Banken) 

especially set up for this purpose. The Bank Disciplinary Law Foundation carefully reviews 

whether there was a violation and if it was serious enough to bring to the Disciplinary Commission. 

This Commission can impose penalties. 

 

Since April 1 2015 the oath and the Disciplinary Law are effective and implemented in the 

Dutch Financial Supervision Act (“Wft”). As of April 1 2016 all 80.000 employees in the Dutch 

Banking Sector have taken the oath and are subject to the disciplinary law. 

 

Sustainability 

 

A joint policy of the banks in the field of sustainability has started in 2014, this entails: 

 Participation in the Dutch Energy Agreement and Green Deal in 2014, leading to the 

creation of centre of expertise for financing sustainable projects such as for example 

ground heat. 

 The Dutch Banking Association has drawn up a protocol that offers banks a tool to report 

in detail on all outstanding loans on the balance sheet. The aim is to show customers and 

other stakeholders what economic activities are financed by banks. 

 Publication of the climate statement in November 2015 with an annual update, following 

the international 2015 Climate Summit in Paris. 

 Dialogue with NGOs and banks on improving reporting on sustainability and the 

sustainable development goals. 

 working on the International Corporate Social Responsibility (ICSR) covenant to 

substantially address risks of human rights abuses and environmental damage. 

 

Prudential Requirements 

 

On 1 January 2014 various amendments to the Dutch Bank Act and the Dutch Financial 

Supervision Act came into effect. With the European Capital Requirements Regulation (CRR) and 

the Capital Requirements Directive (CRD IV) having entered into force, DNB in 2014 imposed 

additional capital requirements, the so-called Systemic Risk Buffer of 3% of risk- weighted assets 

on ING Bank, Rabobank and ABN AMRO Bank and 1% on Volksbank. The Systemic Risk Buffer 

is a macro-prudential tool, which the Dutch Central Bank set much higher than the average of 
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other European banks.  In general the Dutch banking sector is in a very good shape, with capital 

having doubled, capital ratios already being above the 2019 requirements and a low amount of 

non-performing loans.  

 

Bank Structure Reform 

 

The Dutch banks have written in their social charter that investment banking and 

proprietary trading activities are always related to the service to customers or careful management 

of risks and are not an object in themselves. In 2014 the Commission adopted a proposal on Bank 

Structure Reform, which includes a ban on proprietary trading, the separation of trading activities 

(e.g. market making) from the deposit taking function and others measures to prevent a shift of 

such activities to other legal entities.  To date the proposal is still being discussed by the EU 

Member States and the European Parliament.  

 

Resolution Planning 

 

On 1 January 2016 the Single Resolution Mechanism has become fully operational, and is 

regarded as an important step towards the European Banking Union, indispensable in developing 

the European Economic and Monetary Union and to prevent bank bail-outs. Resolving failing 

banks can be expensive for the society as a whole. Based on the Bank Recovery and Resolution 

Directive, the Single Resolution Mechanism will ensure that any resolution costs must first be 

borne by a bank’s shareholders and creditors.  

 

In the Netherlands, pursuant to the EU’s Single Resolution Mechanism (SRM) Regulation 

the Dutch Central Bank (DNB) has been the designated National Resolution Authority (NRA). 

The European Single Resolution Board (SRB), in charge of deciding when to place a bank in 

resolution, is fully operational since 1 January 2016. The SRB consists of representatives from the 

relevant national authorities (those where the bank has its headquarters as well as branches and/or 

subsidiaries). It has the powers to decide whether and when to place a bank into resolution and sets 

out, in the resolution scheme, a framework for the use of resolution tools and the Single Resolution 

Fund (SRF). Under the supervision of the SRB, the NRA is in charge of the execution of the 

resolution scheme. 

 

Furthermore, together with the DNB they are preparing recovery plans for events of default. 

In the Netherlands the final implementation of the Banking Recovery and Resolution Directive 

(BRRD) has been finalised November 2015. The Dutch banks will contribute approximately EUR 

550 million in 2016 and in total EUR 4.5 bln (in 9 years). 

 

MIFID II/MIFIR (financial instruments) 

 

The EU is updating its Markets in Financial Instruments legislation (MIFID/R II), which 

governs the provision of investment services in financial instruments by banks and investment 

firms and the operation of traditional stock exchanges and alternative trading venues. MiFID II 

contain more stringent rules in order to encourage efficient, competitive and transparent European 

financial markets. The new rules also aim to increase the protection of investors. The laws are 

entering into force in 2018.  The European regulators are currently working on the technical 
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specifications and many of these will directly applicable to banks and other financial institutions in 

the Netherlands. 

 

EMIR 

 

The European Commission has adopted technical specifications to complement the 

obligations defined under the Regulation on OTC derivatives, central counterparties (CCPs) and 

trade repositories (EMIR) which was adopted on 4 July 2012 and entered into force on 16 August 

2012. The European institutions are currently in the stage of finalizing the technical specifications, 

which are expected to be finalized in the coming half a year. The Netherlands Authority for the 

Financial Markets (AFM) and the Dutch central bank (DNB) are carrying out the supervision of 

the obligations under EMIR. 

 

Central Clearing 

 

In 2016, two central counterparties (CCP’s) established in the Netherlands are authorised 

under the European Markets Infrastructure Regulation (EMIR): ICE Clear Netherlands and 

European Central Counterpart. According to the draft technical standards on the clearing 

obligation it will only start applying as of the 9th October 2016 and only for a limited number of 

counterparties. 

 

Since 2014 the European Commission has adopted several 'equivalence' decisions for the 

regulatory regimes of central counterparties (CCPs) including Australia, Hong Kong, Japan, 

Singapore, Canada, Mexico, South Africa, Switzerland, the Republic of Korea and in March 2016 

the United States. The CCPs in these third country jurisdictions will be able to obtain recognition 

in the EU, and can therefore be used by market participants to clear standardised OTC derivatives 

as required by EU legislation, whilst remaining subject solely to the regulation and supervision of 

their home jurisdiction. Although rules may differ in the detail, international regulators are 

pursuing the same objectives to promote financial stability by promoting the use of CCPs that are 

subject to robust prudential requirements. Through the use of deference, as agreed by the G20, 

regulatory gaps, duplication, conflicts and inconsistencies which can lead to regulatory arbitrage 

and market fragmentation are limited. 

 

Remuneration 

 

The Dutch Act on the Remuneration Policies Financial Undertakings came into effect on 7 

February 2015. The Act is part of the Dutch government’s endeavours aimed at a sound and 

sustainable Dutch financial sector. Remuneration rules are included in the Capital Requirement 

Directive (CRD4) in which a 1:1 ratio is set between fixed and variable remuneration. The Dutch 

Act is more restrictive with a bonus cap of 20%. The Act also introduces all-encompassing 

legislation that requires financial undertakings to maintain sound remuneration policies and sets 

out rules with respect to the type of remuneration, as well as malus and claw-back provisions. 

 

Cybersecurity 

 

The EU has agreed on the Directive on security of network and information systems (NIS 

Directive), which is the first piece of EU-wide legislation on cybersecurity expected to enter into 
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force on August 2016. The Directive sets minimum security standards for digital networks and 

services, and is compulsory for certain sectors that provide essential services. Each Member State 

will determine what these sectors are and the deadline set for national implementation is May 2018. 

For the Netherlands this is expected to include financial services.  

 

The Dutch government in its overview of cybersecurity risk published in October 2015 

(Cyber Security Beeld Nederland), concluded that cybercrime and digital espionage are the 

biggest threats to digital security. The government is currently reviewing its Cybersecurity 

strategy, which could lead to further measures and public-private partnership initiatives. 
 
  

NORWAY 

 

            Norway is not a direct member of the EU which has led to a need for clarification when it 

comes to EU’s structure for supervision of financial markets. The Norwegian government, EU and 

other EEA-countries were able to find a solution to the problem during the fall of 2014. Under the 

agreed model, the EFTA Surveillance Authority (ESA) is responsible for decisions that are 

binding for Norwegian companies. The suggested solution was approved by the Norwegian 

Parliament on 13 June 2016 and the EEA joint committee on 30 September 2016. Norwegian 

authorities are now working on implementing EU-regulation directly into Norwegian legislation.  

 

 The new European capital adequacy regime was introduced in Norway in 2013, with a 

gradual introduction of new buffer requirements along with a requirement for banks to hold capital 

against risks not covered by the minimum and buffer requirements. Norwegian institutions are 

currently obliged to have a CET1 ratio of minimum 11.5 percent, but this will increase to 12 

percent from the 31 December 2017 when the rise in the countercyclical capital buffer from 1.5 

percent to 2 percent will become effective. The countercyclical capital buffer is set by the Ministry 

of Finance based on a recommendation from the Norwegian Central Bank (Norges Bank) and 

should be between 0 and 2.5 percent. The central bank delivers its comments on the level of the 

buffer 4 times a year, when it publishes its Monetary Policy Report. The advice is confidential 

until the Ministry of Finance has reached a decision. 

 

 Financial institutions regarded as systemically important (SIFI) must hold an additional 

CET1 of 2 percentage points. DNB, Kommunalbanken and Nordea were defined as systemically 

important banks already in 2014, but the latter became a branch of the Swedish parent bank 

(Nordea Bank AB) as of 2 January 2017. To become a SIFI, at least one of the following criteria 

must be met: 

 By the end of the previous year, total assets must have been equivalent to over 10 percent 

of GDP for Mainland – Norway. 

 By the end of the previous year, market share for domestic lending to the general public 

needs to have been higher than 5 percent.  

 

 Norwegian banks also face an extra capital requirement through Pillar 2 decided by the 

Norwegian FSA. In addition, the Ministry of Finance has decided that the leverage ratio will 

become effective for banks, credit institutions etc. from 30 June 2017. The requirement is set at 3 

percent with an additional buffer for banks at 2 percent. Systemically important banks will also 

need to have an extra 1 percent, i.e. a total of 6 percent. 
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 The Ministry of Finance concluded 25 November 2015 on regulations regarding the 

Liquidity Coverage Ratio (LCR) for banks etc. The new regulation corresponds to the equivalent 

requirements in the EU. The LCR requirement implies that one shall have liquid reserves which is 

equal to net liquidity outflow in a given stress period of 30 days. The LCR requirement is set at 80 

percent as of 31 December 2016 and will increase to 100 percent as of 31 December 2017. 

Systemically important financial institutions had to fulfill an LCR requirement of 100 percent 

already from 31 December 2015. The institutions are also required to report LCR for “significant 

currencies” (debt in one currency that exceeds 5 percent of total debt). The Ministry of Finance has 

decided that the LCR requirement will apply for each significant currency from 30 September 

2017 with Norwegian kroner (NOK) as an exception. Institutions with EUR or USD as a 

significant currency will face a LCR requirement in NOK of 50 percent. Those who do not have 

EUR or USD as a significant currency will not have an explicit LCR requirement in NOK.  

 

New Tax on Financial Companies 

 

 As of 2017, a specific tax on financial companies has been implemented. The tax has been 

initiated due to the sector being exempted from value added tax (VAT) and consists of two parts. 

The first part implies that financial companies will not be affected by the lowering of the corporate 

tax in general, from 25 percent to 24 percent, whereas the second part is the application of an 

additional tax of 5 percent based on the wage base. 

 

Cybersecurity 

 

The Norwegian FSA closely follows the developments concerning the risk situation related 

to the financial sector’s use of IT and payment services. Generally, the FSA considers the 

Norwegian financial infrastructure as solid, with adequate stability.  However, new technological 

solutions are developed and implemented rapidly. This also contributes to vulnerability related to 

IT-security which the financial sector needs to address.  

 

The FSA follows up on issues of IT security through their inspection programs. The 

increasing risk of digital attacks should lead to further intensifying work on IT security within the 

financial institutions according to the FSA. The FSA has followed up on the issue of outsourcing 

of IT services. This has led to a better harmonization of contracts, in conformity with the 

December 2015 regulation. 

 

The FSA will continue to seek cooperation with other public sector entities concerning 

digital incidents and maintain a strong focus on technological changes and operational risks within 

the financial sector. Cybersecurity is a priority in supervisory activities. The FSA works with other 

authorities to remain updated on the risk situation concerning cybercrime. 

 

Housing Market 

 

On 15 June 2015, the government announced a new strategy for the housing market. The 

objective of the strategy was to simplify regulations and bureaucracy to increase housing supply in 

relevant areas, as well as tighten credit regulations to dampen the growth in house prices and 

household debt. The latter led to a change in regulation which was temporary and set to last until 

31 December 2016. On 14 December 2016, the Ministry of Finance announced a further 
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continuation of the mortgage credit regulation including new measures. The new regulation 

became effective from 1 January 2017 and implies that borrowers face the following requirements: 

- Maximum loan-to-value (LTV) of 85%, 

o It is possible with higher LTV if one has additional security in the form of other 

property or others provide a personal guarantee, 

- Maximum debt-to-income at 500%, 

- Mandatory instalments for loans with LTV over 60%, 

o Set to 2.5% annually or the equivalent to instalments on an annuity loan with 

30-year duration, 

- Credit lines up to maximum 60% of market value, 

- Borrowers must be able to withstand an increase in the mortgage interest rate of 5 

percentage points, 

- To ensure some flexibility, banks are able to deviate from the above requirements in certain 

cases. The limit is set to 10% of granted loans each quarter.  

 

Due to the development in Norway’s capital Oslo, borrowers buying a home in this area 

also face a requirement of maximum 60% LTV for secondary homes. In addition, banks’ deviation 

limit from the requirements is set to 8% of granted loans each quarter. The new regulation will 

only affect new loans and is set to last until 30 June 2018. 

 

Solvency II 

 

Solvency II entered into force for Norwegian insurance companies on 1 January 2016. The 

main elements of the Solvency II-framework are implemented in Norwegian legislation through a 

new law for financial institutions (in force on 1 January 2016). The law is complemented by a 

regulation based on the implementing measures (Level 2) to the Solvency II framework Directive. 

This regulation was adopted on 25 August 2015 by the Norwegian FSA, and includes several of 

the permanent and transitional measures for long-term guaranteed products under Solvency II that 

were introduced by the Omnibus II-Directive in 2013. On 21 December 2016, the Ministry of 

Finance made some amendments in the regulation to adapt it to delegated regulation 2016/467.  

 

For life insurers, there exists a transitional period until 31 December 2031 subject to 

approval from the Norwegian FSA. This implies a phase in period of the full Solvency II technical 

provisions. However, this measure is made subject to a national limitation, capping much of the 

effect. 

 

Solvency II is mandatory for both life and non-life insurers, but not pension funds. The 

Norwegian FSA has suggested that a simplified Solvency II-requirement should be established for 

pension funds from 1 January 2018. The proposal is currently being assessed by the Ministry of 

Finance.  

 

 According national legislation, insurance companies and pension funds cannot own more 

than 15 percent of a company which is not directly linked to insurance or pension. Since Solvency 

II implies more risk sensitive capital requirements the Ministry of Finance has suggested to repeal 

this requirement for insurers. The proposal is currently part of a public consultation which ends on 

7 September 2017. 
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Life Insurance and Pensions 

 

For several years, there have been a trend in Norway of transmission from defined benefit 

pension schemes (DBs) to defined contribution schemes (DCs) in private sector, regarding old-age 

pensions. Lower interest rates, higher longevity risk and the introduction of Solvency II supports 

this development even further. This trend is an increasing challenge for life insurance companies, 

due to the increasing amount of paid-up policies. Paid-up policies are up-earned pension rights for 

employees who quit a company with a DB scheme or work in a company that changes the pension 

schemes from a DB to DC. The capital linked to paid-up policies in life insurance companies are 

around 275 billion NOK, and has an average annual interest rate guarantee from 3-4 per cent.       

  

Almost all new pension schemes in the Norwegian market are drawn as DC plans, and 

almost none of the new private plans established in the past couple of years were DB plans.   

 

The hybrid pension product (“target benefit pensions”) was a new competitive old-age 

pension scheme introduced by new legislations from 2014. However, the first hybrid pension 

schemes occurred the first time in 2015, and has still a small market share (around 103.000 

employees) in Norwegian market, which is dominated by defined contribution pension schemes 

(around 1.3 million employees have DC plans). Around 155.000 employees have DB plans. 

 

Due to high capital requirements for DB schemes and paid-up policies under Solvency II, 

insurance companies are no longer willing to receive a DB product or paid-up policies from other 

life insurance companies.  

 

From 1 September 2014, the legislature introduced a new product called “paid-up policies 

with investment choice”. The new product makes it possible for existing holders of paid-up 

policies with guarantees, to convert paid-up policies into unit-linked policies (if they relinquish the 

guarantees). Paid-up policies with investment choice amounts to around 5.8 billion NOK.  

 

From 1 January 2016, new rules were introduced for disability pensions in the private 

sector, with a transitional period of one year to establish new disability pension schemes.  In spring 

2017, new rules for survivors' pensions in the Social Security system (SSS) was sent for a 

consultation. Depending on the changes in the SSS, it may be necessary to change the rules or 

system for occupational survivors' pension later.  

 

The market for public sector pensions has changed significantly, due to fewer providers of 

municipal pensions and a new legislation for public-sector disability pensions introduced from 1 

January 2015. At present, processes are also underway to look at changes in the system of 

occupational pensions for public employees. 
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PORTUGAL 
 

In 2016, the Portuguese economy maintained its recovery path, growing by 1.4%. 

Moreover, in Q1 2017 the economy strongly accelerated, with GDP rising by an impressive 2.8% 

year-on-year. Mostly supported by the solid performance of exports, this was the highest growth 

rate since the last quarter of 2007. In June, Banco de Portugal raised its forecast for GDP growth 

over the 2017-2019 period, which is now expected to be 2.5% in 2017, 2% in 2018 and 1.8% in 

2019. 

 

  The Portuguese banking system currently comprises 157 institutions, of which 65 are 

banks (and of these 31 are branches of foreign banks), 88 are mutual agricultural credit banks and 

four are savings banks. As a result of its ongoing deleveraging process, the Portuguese banking 

system reduced its ratio to the country’s GDP from 310.6% in 2010 to 216.6% in 2017Q1.  The 

five largest banks account for 70% of the banking system’s total assets.  

 

Banking Sector Developments 

 

Over recent years the Portuguese financial system faced many challenges and underwent a 

significant adjustment process, making substantial progress in terms of solvency, liquidity and 

operational efficiency. Between 2016 and 2017 the Portuguese banking sector’s largest players 

improved their solvency and the overall resilience of the sector: 

 

 In February 2017, CaixaBank concluded its takeover of BPI, in which it now has a majority stake 

of 84.5%. 

 

 The Asian investment group Fosun’s investment in Millennium BCP through a private offering 

made in 2016 was followed in February 2017 by a new capital increase through a public offering 

of €1.3 billion. The proceeds allowed BCP to reimburse its last outstanding contingent convertible 

notes (CoCos), and conclude the state-aid programme initiated in 2012. 

 

 In March 2017, the European Commission announced that, following the Agreement in principle 

reached in August 2016, it had considered Portugal's plans to strengthen the capital position of 

fully state-owned CGD in line with EU state aid rules. Also in March, CGD’s recapitalization plan 

was concluded.  

 

 The sale process of Novo Banco4, relaunched in 2016, is expected to be concluded in 2017. Banco 

de Portugal selected Lone Star to complete the sale, which is pending regulatory approvals 

(including by the European Central Bank and the European Commission). According to the terms 

of the deal, Lone Star will inject a total of €1 billion in Novo Banco, of which €750 million at 

completion and €250 million within a period of up to 3 years. As a result of this process, Lone Star 

will hold 75% of the share capital of Novo Banco and the Resolution Fund will hold the remaining 

25%. 

 

                                                           
4 Following the resolution measure applied to Banco Espírito Santo (BES) in August 2014, its general activity, healthy 

assets and deposits were transferred to a bridge bank, Novo Banco. Troubled assets, subordinated liabilities and own 

funds remained in BES, currently undergoing liquidation. 
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 In June 2017, as part of the decision taken by the Single Resolution Board (SRB) to sell Banco 

Popular Español (BPE) to Banco Santander in Spain, the Portuguese subsidiary of BPE was 

included in the sale perimeter, therefore becoming part of the Santander Group. In terms of assets, 

Banco Santander Totta, after the inclusion of Banco Popular (Portugal), becomes the major private 

bank in Portugal, very close to Millennium BCP.    

 

With regard to solvency, the Portuguese banking system stands above regulatory 

requirements. In 2017Q1, phased-in CET1 ratio reached 12.6%, which represents a strong 

improvement over the Core Tier 1 ratio of 8.7% in 2011. 

 

In 2017Q1, the sector’s leverage ratio stood at 7.2% above the minimum level requirement 

of 3%, currently anticipated as the minimum regulatory level expected to be in force in the future.  

 

In terms of funding, Portuguese banks kept a comfortable position, with Loan-to-Deposit 

Ratio standing at 94.3% at the end of 2017Q1, clearly below the threshold of 120% recommended 

by Banco de Portugal, and favourably comparing with the maximum level of 159% attained in 

June 2010. Deposits remain the most important funding source, accounting for over 64% of the 

sector’s aggregate balance sheet (on a consolidated level) at the end of 2017Q1. Furthermore, 

Portuguese banks continue to reduce their dependence on ECB funding, with borrowings from the 

Eurosystem representing 6.7% of total assets by the end of 2017Q1, which compares with 12.6% 

in June 2012.  

  

In 2017Q1, the Portuguese banking system’s liquidity coverage ratio (LCR) was 166%, 

well above 100% and more than doubling the 80% requirement in force for the year. As for 

operational efficiency, the cost-to-income ratio was approximately 66% in 2017Q1, which 

compares with the peak level of 72% reached in 2013. 

 

The non-performing loans (NPL) ratio decreased slightly in 2017Q1, to 16.7%, reflecting 

some positive developments across all segments. The NPL problem emerged as a result of the 

global economic crisis and, most in particular, is a significant legacy of the country’s sovereign 

debt crisis and the consequent deep recession. The NPL problem is more an issue in terms of its 

impact on profitability than on balance sheet robustness, as the coverage level – a ratio of 45% - is 

broadly in line with European Area average. This problem is being addressed by the Portuguese 

government through structural reforms, while banks are implementing their own solutions to 

overcome it. Notwithstanding the fact that the NPL ratio remains high, the banking sector 

continues to provide lending to the economy under very favourable credit offer conditions (the 

weighted average interest rate for newly granted corporate credit stands at 2.71%, the lowest since 

2011).    

 

Legislative and Regulatory Framework 

 

During the period in review, as in previous years, the evolution of the financial sector’s 

legislative and regulatory framework in Portugal continued to be largely influenced by the 

European context. An example of this is the implementation of Directive 2014/107/EU of the 

European Parliament and the Council, on Automatic Exchange of Information (AEOI) by 

Decree-Law 64/2016 of October 11, which also implemented The Foreign Account Tax 

Compliance Act (FATCA).   
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The following national regulatory changes regarding banking activity, which occurred in 

the last year, are also worth noting:  

 

Capital Buffers 

 

In September 2015, Banco de Portugal issued Notice No. 1/2005, whereby it waived the 

applicability of the transitional provisions for the capital conservation buffer established in article 

160 of Directive 2013/36/EU of the European Parliament and of the Council, of 26 June 2013, on 

access to the activity of credit institutions and the prudential supervision of credit institutions and 

investment firms (CRD).  

 

The Notice determined that the capital conservation buffer established in article 129 of the 

CRD would become applicable to Portuguese Credit Institutions and Investment Companies as of 

1 January 2016.  Banco de Portugal then issued Notice No. 6/2016, on June 8, revoking Notice No. 

1/2015, meaning that the transitional provisions for capital buffers established in article 160 of the 

CRD would come back into force.  This revision was made to ensure that Portuguese Credit 

Institutions and Investment Companies operate under the same conditions as most institutions 

covered by the Single Supervisory Mechanism. 

 

On July 2016, Banco de Portugal issued a press release disclosing that it had decided to 

apply a two-year phase-in regime for the implementation of the O-SII buffer to the identified 

Portuguese O-SIIs. The timeline for the phase-in of the O-SII buffer is 50% as of 1 January 2018 

and 100% as of 1 January 2019.The application of this phase-in regime has the main purpose of 

ensuring a level playing field between Portuguese O-SII institutions and their European peers 

operating in similar macroeconomic environments. 

 

Deferred Tax Assets 

 

Law 61/2014, of 26 August, created an optional special regime applicable to deferred tax 

assets (DTAs) arising from the non-deduction of expenses and negative changes in net worth due 

to impairment losses on loans and post-employment benefits or long-term employee benefits. The 

regime is applicable to both financial and non-financial companies and entered into force on 1 

January 2015. 

 

Law 23/2016, of 20 August, amended this regime, which became not applicable to the 

expenses and negative equity changes recorded in the tax periods beginning on or after 1 January 

2016, and to the associated deferred tax assets. 

 

The tax regime applicable to deferred tax assets was further complemented by Regulatory 

Decree No. 5/2016, of 18 November, which established the maximum limits of impairment losses 

and other value corrections for specific credit risks deductible for the purposes of the calculation of 

taxable income in 2016, and set out specific rules regarding the calculation of deferred tax assets 

for credit institutions.  
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Large Exposures  

 

Last February, Banco de Portugal issued Notice No. 2/2017, which regulates the granting 

of exemptions to the rules on large exposures, in accordance with Regulation 575/2013 of the 

European Parliament and the Council, of 26 June. 

 

Disclosure Duties Regarding Transfers to Off-Shores  

 

Law 14/2017, of May 3, requires the Portuguese Tax Authority to annually publish a report 

on its website indicating the total value and destination of money transfers to off-shores. The 

information disclosed must also include the grounds for said transfers and it should be organized 

by different categories of transactions.  In addition, the report should include general information 

on the results of inspections, as well as investigative or judicial procedures regarding tax evasion, 

carried out by the Portuguese Tax Authorities and the Portuguese Tax Courts in the previous year. 

 

Prohibition of Issuance of Bearer Shares 

 

With the entry into force of Law 15/2017, of 3 May, the Portuguese Securities Code was 

substantially altered, namely with securities no longer being allowed to be issued in bearer form.  

In addition, securities that have already been issued in bearer form must be converted into 

nominative form within the six months following the approval of Law 15/2017. If conversion to 

nominative form is not carried out within these six months, the holders of said shares can neither 

receive the yearly profits attached to those shares nor transfer or sell those shares. However, the 

legal regime does not establish the procedure for conversion of bearer shares into nominative 

shares. This is to be defined by a Government Regulation which has not yet been issued.  

 

Registry of Qualified Shareholders of Banking Institutions and Respective Beneficial 

Owners (listed and non-listed) 

 

Law 16/2017, also issued on 3 May, amended the Legal Framework of Credit Institutions 

and Financial Companies, extending the registration obligations of credit institutions by requiring 

them to identify any qualified shareholders, as well as their beneficial owners, even if the relevant 

banking institution is not a listed company.  

 

Market Abuse and Disclosure Duties for Listed Companies 

 

The criminal framework regarding market abuse was deeply altered by Law 28/2017, of 30 

May, which implements at national level, among others, Directive 2014/57/EU of the European 

Parliament and the Council, of 16 April 2014, and adapts national law to Regulation 596/2014 of 

the European Parliament and the Council of April, also of 16 April 2014.  

 

In addition to establishing new criminal infractions, the Law also amended certain 

provisions of the Portuguese Securities Code regarding investment recommendations, privileged 

information as well as specific duties applicable to financial intermediaries.  The Law also 

introduced several changes to procedural rules regarding administrative sanction procedures 

conducted by the Portuguese Securities and Exchange Commission.  
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ROMANIA 

 

Recent Developments 

 

As of February 28, 2017, the Parliament adopted Law no. 12/2017 for the macro-prudential 

supervision of the national financial system. The law establishes the National Committee for 

Macro-prudential Supervision (“NCMS”), as an inter-institutional structure of cooperation 

between the National Bank of Romania, the Financial Supervisory Authority and the Government. 

The fundamental objective of the NCMS is to contribute to financial stability safeguarding by 

strengthening the capacity of the financial system to resist shocks and by reducing the 

accumulation of systemic risk. The law implements at national level the relevant recommendations 

of the European Systemic Risk Board (“ESRB”) by establishing NCMS as a macro-prudential 

authority, and also entitles the NCMS to issue recommendations addressed to NBR and FSA in 

order to impose the capital buffers regulated by CRD IV. Finally, the NCMS shall act as the 

designated authority for the activation of macro-prudential measures which can be taken under 

CRR. 

 

The provisions in the area of creditworthiness assessment and remuneration policies from 

the Directive 2014/17/EU on credit agreements for consumers relating to residential immovable 

property and amending Directives 2008/48/EC and 2013/36/EU and Regulation (EU) No 

1093/2010 and the Guidelines EBA/GL/2015/11 on creditworthiness assessment were transposed 

into the national legislation by amending the NBR regulatory framework on certain lending 

conditions (Regulation no.17/2012).  

 

Following the transposition into the national legislation of the Directive 2014/49/EU on 

deposit guarantee schemes by the Law no.311/2015 on deposit guarantee schemes and the Bank 

Deposit Guarantee Fund, considering the obligation of the central bank to establish, periodically 

reconsider and publish on its official website the coverage level for the aggregate deposits of each 

depositor above EUR 100,000, the National Bank of Romania issued the Regulation no.24/2016 

on the coverage level provided in article 62 para.1 of the Law no.311/2015 on deposit guarantee 

schemes and the Bank Deposit Guarantee Fund, establishing the additional coverage level to the 

RON equivalent of EUR 100,000.  

 

At the end of 2016, the NBR issued the Regulation no. 9/2016 amending NBR Regulation 

no. 5/2013 on prudential requirements for credit institutions, in order to clarify the application of 

the capital buffer requirements in relation to any requirements imposed by the competent authority 

in the context of Pillar II measures with the aim of ensuring legal certainty as regards the 

calculation of the Maximum Distributable Amount.  

 

Starting with the 1st of March 2017, according to the NBR Order No.1/2017, credit 

institutions authorized in Romania and identified as O-SII by the National Bank of Romania, on 

the basis of the data collected as of June 2016, have to maintain an O-SII buffer of 1% of their total 

risk exposure amount.  

 

In 2017, according to the NBR Order No.12/2015, the capital conservation buffer must 

consist in Common Equity Tier 1 capital equal to 1.25% of the total risk exposure amount. 

According to the same NBR Order, the countercyclical capital buffer is set at 0%. 
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Ongoing Financial Regulatory Reform Efforts 

 

An objective in the regulation field is to update the national regulatory framework in the 

area of money laundering and terrorism financing by transposing into the national legislation the 

provisions of the Directive (EU) 2015/849 on the prevention of the use of the financial system for 

the purposes of money laundering or terrorist financing (in collaboration with National Office for 

Prevention and Control of Money Laundering, Ministry of Justice and other national authorities). 

 

As regards the transposition of Directive (EU) 2015/2366 on payment services in the 

internal market (that amends the existing EU directive in this field), NBR is actively participating 

in the inter-institutional transposition group (lead by the National Authority for Consumer 

Protection) in order to update the existing legislative framework. The relevant legislation - 

Government Emergency Ordinance No.113/2009 on payment services, needs to be updated until 

January 2018. 

 

In order to ensure the harmonization of national legislation with guidelines issued by 

European Banking Authority, the National Bank of Romania is constantly updating the prudential 

regulatory framework. Areas in which the EBA guidelines were transposed into Romanian 

regulations refer to remuneration policies, securitization transactions, large exposures regime, 

market risk, governance arrangements, complaints-handling, resolution of credit institutions and 

deposit guarantee schemes. 

 

Moreover, on 23 November 2016 in the context of risk reduction measures in the banking 

sector, the European Commission published a package of reforms ("RRM package") including 

changes to Directive 2013/36 / EU (CRD IV) as regards exempted entities, financial holding 

companies, mixed financial holding companies, remuneration, supervisory measures and powers 

and capital conservation measures, changes of Regulation (EU) No. 575/2013 (CRR) as regards 

the leverage ratio, the net stable funding ratio, requirements for own funds and eligible liabilities, 

counterparty credit risk, market risk, exposures to central counterparties, exposures to collective 

investment undertakings, large exposures, reporting and disclosure requirements and amending 

Regulation (EU) No 648/2012 and changes to Directive 2014/59/ EU ("BRRD") on loss-absorbing 

and recapitalisation capacity of credit institutions and investment firms and amending Directive 

98/26/EC, Directive 2002/47/EC, Directive 2012/30/EU, Directive 2011/35/EU, Directive 

2005/56/EC, Directive 2004/25/EC and Directive 2007/36/EC. In this context, the National Bank 

of Romania has actively participated in the negotiation process of the RRM.  Also, an objective in 

the regulatory field is to review the national framework applicable to credit institutions in areas 

such as licensing and corporate governance. 

 

Developments in the Accounting Regulation Field 

 

Taking into consideration the Ministry of Public Finance reporting requirements, in order 

to ensure the comparability of the information covered by the semi-annually accounting reports at 

the national level, the Semi-annually accounting reporting system, applicable to the entities under 

the National Bank of Romania accounting regulation scope, was updated by the National Bank of 

Romania in August 2016 by issuance of the following order: 
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 Order no.6/2016 amending Order no.10/20125, modifying the template of one of the semi-annually 

accounting reporting forms - code 30 – „Informative data”, for all the categories of entities under 

the scope of the NBR Order no.10/2012, according to the reporting requirements set out in the 

Ministry of Public Finance Order no. 916/2016 approving the Accounting reporting system on the 

30th of June 2016 for the economic entities, as well as updating the provisions related to the 

applicable accounting regulations as a consequence of the entering into force, starting with 

01.01.2016, of the National Bank of Romania Order no. 6/2015 approving the Accounting 

regulations according to the European directives (which repealed the National Bank of Romania 

Order no. 27/2011).  

 

In order to ensure the transposition of the Directive 2014/95/EU of the European Parliament and 

of the Council of 22 October 2014 amending Directive 2013/34/EU as regards disclosure of 

non-financial and diversity information by certain large undertakings and groups, for the 

entities applying the NBR accounting regulations, the National Bank of Romania issued the 

following order: 

 

 Order no.7/20166 (applicable starting with 01.01.2017), establishing the obligation for the public 

interest entities under NBR accounting regulation scope, with more than 500 employees, to 

include in the management report a non-financial statement containing information to the extent 

necessary for an understanding of the entity's development, performance, position and impact of 

its activity, relating to, as a minimum, environmental, social and employee matters, respect for 

human rights, anti-corruption and bribery matters. 

 

In order to ensure the optimal conditions for the unitary application of the FINREP individual 

reporting framework by the Romanian credit institutions, Order no.6/20147 was amended by the 

National Bank of Romania by issuance of the following order:  

 

 Order no.3/2017 (applicable starting with the reference date for reporting 31.03.2017), the main 

aspects envisaged thereby being: the correlation of the FINREP individual reporting framework 

with the amendments brought to the FINREP consolidated reporting framework, approved by the 

EBA in March 2016 and adopted at EU level by (EU) Regulation no.1702/20168, the clarification 

of the reporting instructions regarding the information on non-performing and forborne exposures, 

follow to the publication on the EBA website of the answers to some implementation questions in 

this respect, the amendment of the threshold for reporting the individual FINREP forms on 

geographical breakdown, as well as the update of the correlations within/ between individual 

FINREP forms, based on the validation rules related to FINREP consolidated reporting framework, 

published on the EBA website in March 2016.  

 

                                                           
5 National Bank of Romania Order no.10/2012 for the approval of the Semi-annually accounting reporting system, 

applicable to the entities under the National Bank of Romania accounting regulation scope 
6 National Bank of Romania Order no.7/2016 amending and supplementing the NBR Order no. 27/2010 approving the 

Accounting regulations according to International Financial Reporting Standards, applicable to the credit institutions, 

and the NBR Order no. 6/2015 approving the Accounting regulations according to the European directives 
7 Order no.6/2014 for the approval of the Methodological rules regarding the preparation of FINREP individual 

financial statements, according to International Financial Reporting Standards, applicable to the credit institutions for 

prudential supervision purposes 
8 (EU) Regulation no.1702/2016 amending the (EU) Regulation no.680/2014 as regards the templates and instructions, 

published in the Official Journal of the EU on 29.09.2016 



Institute of International Bankers Global Survey 2017 

 81 

With a view of ensuring the comparability of the financial and accounting statistical 

information related to Romanian branches of credit institutions having their headquarters in other 

Member States, needed for performing analyses and studies at the National Bank of Romania level, 

with the similar information reported by the credit institutions in the FINREP reports, Order 

no.5/20149 was also amended by the above-mentioned National Bank of Romania Order 

no.3/2017.  

 

For ensuring a unified treatment with that provided for the economic operators in the 

regulation issued by the Ministry of Public Finance10 and to meet the information needs for that 

authority, Order no.1/201311 was updated in May 2017 by issuance of the following order:  

 

 Order no.6/2017, amending the template of the annual accounting reporting form code 30 -  

Informative data”, according to the Ministry of Public Finance requirements. 

 

 

SINGAPORE  

 

Significant Developments in Banking 

 

Resolution Regime for Financial Institutions in Singapore – The Monetary Authority of 

Singapore (Amendment) Bill 2017, which proposed enhancements to Singapore’s resolution 

regime for financial institutions (“FIs”), was introduced in Parliament on 8 May 2017. The 

amendments proposed by the Bill empower the Monetary Authority of Singapore (“MAS”) to: 

 impose recovery and resolution planning requirements on FIs, and to require them to 

address deficiencies in their recovery plans and remove impediments to resolvability; 

 impose temporary stays on early termination or acceleration rights of counterparties to 

contracts entered into with an FI in resolution; 

 write down or convert into equity unsecured subordinated debt and unsecured subordinated 

loans of an FI; 

 recognise actions taken by foreign resolution authorities on FIs in Singapore; 

 establish a framework to compensate creditors who are made worse off by a resolution than 

they would have been in a liquidation; and  

 establish resolution funding arrangements to support costs incurred in implementing 

resolution measures. 

The Bill is expected to be passed in Parliament by 3Q2017.  

 

Income Tax (International Tax Compliance Agreements) (Common Reporting Standard) 

Regulations 2016 – (“the CRS Regulations”)– Automatic exchange of information based on the 

Common Reporting Standard (“the CRS”) refers to the regular exchange of financial account 

                                                           
9 Order no.5/2014 for the approval of the Methodological rules regarding the preparation of the periodic reports 

containing financial and accounting statistical information applicable to Romanian branches of credit institutions 

having their headquarters in other Member States 
10 Order of the minister of public finance no. 166/2017 regarding the main aspects related to the preparation and 

submisson of the annual financial statements and accounting reports of the economic operators to the teritorial units of 

the Ministry of Public Finance and amending and supplementing certain accounting regulations. 
11 National Bank of Romania Order no.1/2013 for the approval of the Methodological rules regarding the preparation 

of the annual reporting for Ministry of Public Finance information needs, applicable to the credit institutions 
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information between jurisdictions for tax purposes, with the objective of detecting and deterring 

tax evasion by taxpayers through the use of offshore bank accounts.  

 

The CRS is an internationally agreed standard for the automatic exchange of financial 

account information, endorsed by the OECD and the Global Forum for Transparency and 

Exchange of Information for Tax Purposes. It sets out the financial account information to be 

exchanged, the FIs required to report, the different types of accounts and tax-payers covered, as 

well as the customer due diligence procedures to be followed by FIs. Singapore has committed to 

implement the CRS, with the first exchange to take place by September 2018.  

 

Singapore’s CRS Regulations entered into force on 1 January 2017, and requires and 

empowers all FIs to implement the necessary processes and systems to collect financial account 

information. Singapore has adopted the “wider approach”, which means that FIs will need to 

collect and retain CRS information for all account holders, instead of only account holders that are 

tax residents of Singapore’s Competent Authority Agreement (“CAA”) partners. For CRS 

reporting purposes, Singapore FIs will need to transmit to the Inland Revenue Authority of 

Singapore (“IRAS”) the financial account information relating to tax residents of Singapore’s 

CAA partners from 2018. IRAS will subsequently exchange the reported information with 

Singapore’s CAA partners. 

 

Guidelines on Outsourcing Risk Management – MAS issued new guidelines on 

outsourcing arrangements on 27 July 2016. Besides promoting sound risk management practices 

for outsourcing arrangements, the revised guidelines set out MAS’ expectations on the use of 

cloud-computing services by FIs, and place greater emphasis on safeguarding customer 

information. 

 

MAS Notice 643 and MAS Notice 639A (Amendment) 2016 – On 21 November 2016, MAS 

issued Notice 643 which sets out its revised requirements on banks’ transactions with related 

parties (“RPTs”). The requirements ensure that banks exercise appropriate oversight and control 

over their RPTs. They are designed to mitigate the risk of abuse arising from conflicts of interest. 

Related amendments were also made to the reporting template for RPTs in Notice 639A. Notice 

643 and the changes to Notice 639A will come into effect on 21 November 2018. 

 

Dedicated MAS Departments to Combat Money Laundering and Strengthen Enforcement 

— On 1 August 2016, MAS set up an Anti-Money Laundering (“AML”) Department and an 

Enforcement Department. MAS set up the AML Department to streamline the existing 

responsibilities for regulatory policies relating to money laundering and other illicit financing 

risks. In addition, a dedicated supervisory team was formed to monitor these risks and carry out 

on-site supervision of how FIs manage these risks. These functions were previously carried out by 

different departments in MAS. 

 

MAS’ Enforcement Department continues to jointly investigate capital markets 

misconduct offences with the Singapore Police Force Commercial Affairs Department (“CAD”). 

The Enforcement Department is also responsible for enforcement actions arising from regulatory 

breaches of MAS’ banking, insurance and capital markets regulations.   
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National “Know Your Customer” (“KYC”) Utility – One of the key initiatives vital to 

Singapore’s financial industry is the national KYC utility. The project is largely driven by the 

challenges FIs face when performing KYC — often a costly, duplicative, and laborious process. 

The challenge is pervasive as KYC and identity authentication are involved in so many financial 

services. By pooling together industry resources, the KYC utility represents an opportunity to 

improve AML standards and raise the baseline for customer due diligence practices, while 

achieving efficiency gains. 

 

The basic building block of the national KYC utility project is the “MyInfo” service, 

jointly developed by the Ministry of Finance (“MOF”) and the Government Technology Agency 

of Singapore (“GovTech”), the lead agency for digital and data strategy in Singapore.   

 

“MyInfo” is a personal data platform, containing government-verified personal details 

(e.g. the national identification number, residential address). MAS has partnered MOF and 

GovTech on a pilot that expands the MyInfo service to the financial industry — using trusted 

government collected personal data to increase KYC efficiency. 

 

The Anti-Money Laundering and Countering the Financing of Terrorism Industry 

Partnership (“ACIP”) – MAS and CAD announced the launch of ACIP on 24 April 2017. ACIP is 

a government-industry partnership to strengthen Singapore’s capabilities in the fight against 

money laundering and terrorism financing (“ML/TF”).  

 

ACIP brings together selected industry participants, regulators, law enforcement agencies, 

and other government entities to collaboratively identify, assess, and mitigate the key ML/TF risks 

facing Singapore. ACIP will also enhance the detection and mitigation of transnational risks 

arising from Singapore’s position as an international financial centre and trade hub. ACIP 

comprises a steering group supported by working groups which will look into specific risk areas 

and topics relevant to ML/TF. The steering group is co-chaired by CAD and MAS, and comprises 

eight banks and the Association of Banks in Singapore (“ABS”). 

 

Consultation Paper on Amendments to Banking Regulations and Banking (Corporate 

Governance) Regulations – On 7 February 2017, MAS issued a consultation paper seeking views 

on proposed amendments to the Banking Regulations and the Banking (Corporate Governance) 

Regulations. The proposed amendments were to support  amendments in the Banking 

(Amendment) Act 2016 to strengthen prudential safeguards and depositor protection, and enhance 

corporate governance and risk management controls of banks. 

 

Consultation Paper on Proposed Amendments to Regulatory Requirements in Relation to 

Credit Loss Provisioning – The Singapore Accounting Standards Council (“ASC”) has adopted 

International Financial Reporting Standard (“IFRS”) 9 Financial Instruments and issued the 

standard as Singapore Financial Reporting Standard (“SFRS”) 109 Financial Instruments. SFRS 

109 will replace SFRS 39 Financial Instruments: Recognition and Measurement and will be 

effective for annual periods beginning on or after 1 January 2018. Banks in Singapore are therefore 

required to apply SFRS 109, or IFRS 9 for locally-incorporated banks that are listed on the 

Singapore Exchange, in the preparation of their financial statements for reporting periods 

beginning on or after 1 January 2018 in accordance with sections 201 or 373 of the Companies Act 

(Cap. 50). 
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SFRS 109 introduces a new approach for the estimation of allowance for credit losses 

based on the “expected credit loss model”, which includes more forward-looking information and 

addresses the issue of delayed recognition of credit losses on loans and other financial instruments 

under the “incurred loss model”.  

 

As the accounting estimates of allowance for credit losses closely interact with a bank’s 

prudential provisioning and regulatory capital computation, MAS is reviewing relevant regulatory 

requirements. On 12 May 2017, MAS released a consultation paper seeking feedback on proposed 

amendments to MAS Notices 612, 1005, 637 and 1111, which relate to the changes in the 

recognition and measurement of allowance for credit losses introduced in IFRS 9 and SFRS 109. 

 

Significant Developments in Financial Advisory 

 

Guidelines on Standards of Conduct for Marketing and Distribution Activities [FSG-G02] 

– On 23 December 2016, MAS issued Guidelines on Standards of Conduct for Marketing and 

Distribution Activities. The guidelines, effective 1 April 2017, apply to all FIs which conduct retail 

marketing and distribution activities, and the representatives of these FIs.  

 

The guidelines set out safeguards that FIs should put in place and adhere to when they 

market and sell financial products and services to retail customers at retailers and public places. 

The guidelines also set out MAS’ expectations that an FI’s board and senior management are 

accountable and responsible for ensuring that there are proper controls in place for the FI’s 

marketing and distribution activities.  

 

Guidelines on the Online Distribution of Life Policies with No Advice [FAA-G15 / 

ID01/17] – On 31 March 2017, MAS issued Guidelines on the Online Distribution of Life Policies 

with No Advice (i.e. FAA-G15 for financial advisers; and ID01/17 for direct life insurers). These 

guidelines set out MAS’ expectations on the safeguards that financial advisers and direct life 

insurers should put in place for the online distribution of life policies without the provision of 

advice. These include providing clear disclosures to consumers on key policy information and how 

they can make claims and complaints against financial advisers or direct life insurers; and making 

available tools and calculators so that consumers can determine if their chosen policies are 

affordable and suitable for their needs. 

 

Significant Developments in Securities 

 

Securities and Futures (Amendment) Act 2012 [Effective 19 August 2016] – The Securities 

and Futures Act (“SFA”) was amended with effect from 19 August 2016 to enhance regulatory 

safeguards for the investing public, empowering MAS to require:  

 a Product Highlights Sheet (“PHS”) to be issued in a prescribed format for offers of 

securities that are made with a prospectus; 

 issuers of unlisted debentures to provide timely and ongoing disclosures to investors; 

 advertisements of offers of securities to give a fair and balanced view of the product – for 

example, there should not be misleading statements suggesting that the product is 

comparable to a bank deposit; 
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 issuers to classify capital markets products, for the purposes of identifying products which 

are subject to enhanced regulatory requirements in their distribution to retail investors. 

 

Securities and Futures Act (Amendment) Bill 2016 – The Securities and Futures (Amendment) 

Bill 2016 was passed in Parliament on 9 January 2017. The amendments sought to implement 

wide-ranging changes to the SFA aimed at keeping the Singapore capital markets regulatory 

framework in pace with market developments, and aligned with international standards and best 

practices. It completed MAS’ two-phase review to implement over-the-counter (“OTC”) 

derivatives regulatory reforms, in line with recommendations made by the Financial Stability 

Board and the Group of Twenty in the aftermath of the 2008 global financial crisis.  

 

The key amendments: 

 

 strengthen regulation of OTC derivatives markets, and enhance MAS’ supervisory 

oversight of market operators and capital markets intermediaries in respect of their OTC 

derivatives activities; 

 enhance regulatory safeguards for retail investors (e.g. by extending capital markets 

regulatory safeguards to certain non-conventional investment products, and by introducing 

an opt-in regime for accredited investors); 

 enhance credibility and transparency of the capital markets (e.g. by introducing a new 

regulatory framework for financial benchmarks, and by strengthening disclosure 

requirements for short-selling listed securities); and 

 strengthen MAS’ powers to take enforcement actions to address market misconduct, and 

enhance the civil penalty regime (e.g. the maximum civil penalty is increased to the greater 

of SGD 2 million, or three times the amount of benefits gained or losses avoided). 

 

Guidelines on Margin Requirements for non-centrally cleared OTC derivatives contracts - 

On 6 December 2016, MAS published Guidelines on Margin Requirements for Non-Centrally 

Cleared OTC Derivatives Contracts (effective 1 March 2017), which set out the margin 

requirements for non-centrally cleared OTC derivatives ("Uncleared OTC Derivatives"). These 

requirements aim to reduce the build-up of systemic risk arising from Uncleared OTC Derivatives 

and form part of the broader global reforms to make the trading of OTC derivatives safer. This new 

measure will complement MAS’ proposal to introduce a central clearing regime for certain OTC 

derivatives. 

 

The guidelines outline key requirements in relation to entity and product scope, margin 

obligations and calculations, eligible collateral and haircuts to fulfil margin requirements, deemed 

compliance for cross-border transactions, and the implementation schedule for the exchange of 

variation margin and initial margin. 

 

MAS has adopted a phase-in approach in implementing the margin requirements for 

Uncleared OTC Derivatives for entities conducting regulated activities under the Securities and 

Futures Act (“SFA”). Banks licensed under the Banking Act (Cap. 19) and merchant banks 

approved as financial institutions under the Monetary Authority of Singapore Act (Cap. 186) were 

subject to the margin requirements with effect from 1 March 2017. They are expected to make 

progress to meet the Guidelines as soon as practicable during the six-month transition period 
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starting from 1 March 2017. MAS will review the phasing-in of these requirements for other FIs 

which are not banks or merchant banks at a later stage. 

 

Cybersecurity, FinTech & Other Significant Market Developments 
 

Computer Misuse and Cybersecurity (Amendment) Act 2017 – Changes to the existing 

Computer Misuse and Cybersecurity Act (“CMCA”) were passed on 3 April 2017. The key 

amendments: 

 make it an offence to deal in personal information obtained via a contravention of the 

CMCA; 

 make it an offence to deal in items with the intention to commit (or facilitate the 

commission of) a CMCA offence; 

 give the CMCA extraterritorial effect in respect of offences that may cause “serious harm” 

in Singapore; 

 allow multiple unauthorised acts against a computer to be prosecuted under a single, 

amalgamated, charge. 

 

Asia Pacific (“APAC”) Intelligence Centre - On 1 December 2016, the Financial Services 

Information Sharing and Analysis Center (“FS-ISAC”) and MAS announced that they will 

collaborate to establish an APAC Regional Intelligence and Analysis Centre (“the Intelligence 

Centre”) to encourage the sharing and analysis of cybersecurity information within the regional 

financial services sector. This Singapore-based Intelligence Centre is targeted to begin operations 

in the second half of 2017. 

 

The establishment of the Intelligence Centre will strengthen the APAC cybersecurity 

ecosystem by providing deeper capabilities in cyber intelligence gathering and analysis for 

enhanced in-region intelligence support. The Intelligence Centre will monitor cyber threats to 

member FIs in the region, and provide analysis as well as recommend measures to mitigate those 

threats. 

 

In addition to running the Intelligence Centre, FS-ISAC will increase its efforts to 

coordinate and host regional events, training events, and exercises to help uplift cybersecurity 

knowledge and skills within the financial industry in the APAC region. It will also enhance 

collaboration amongst FIs, governments and law enforcement agencies in the region. 

 

Proposed Activity-based Payments Framework and Establishment of a National Payments 

Council - On 25 August 2016, MAS released a consultation paper on proposed changes to the 

payments regulatory framework and the establishment of a National Payments Council. 

 

Singapore’s payment regulations currently cut across two pieces of legislation: the 

Payment Systems (Oversight) Act (Cap. 222A) and the Money-changing and Remittance 

Businesses Act (Cap. 187), which provide the respective regulatory frameworks for payment 

systems and stored value facilities, and remittance services. With technological advances and the 

advent of financial technology (“FinTech”), the lines between payments and remittances are 

blurring; new payment providers are emerging and some do not fit neatly into these categories.  

MAS proposes to bring these regulations under a single framework that will provide for the 
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licensing, regulation and supervision of all payments services, including the provision of stored 

value facilities, remittance services, and virtual currency intermediation services. 

 

In the consultation paper, MAS also proposes to establish a Payments Council to 

coordinate key initiatives such as promoting interoperability, and adopting common standards.  

 

MAS Regulatory Sandbox - On 16 November 2016, MAS issued the FinTech Regulatory 

Sandbox Guidelines which enables FIs as well as non-financial players to experiment with 

FinTech solutions within a well-defined space and period. 

 

The guidelines set out the objective and principles of the sandbox, and provide guidance to 

applicants on the application process and the information to be furnished to MAS. Depending on 

the experiment, MAS will provide successful applicants appropriate regulatory support by 

relaxing specific legal and regulatory requirements prescribed by MAS (which the sandbox entity 

would otherwise be subject to) for the duration of the sandbox. Upon successful experimentation 

and on exiting the sandbox, the sandbox entity must fully comply with the relevant legal and 

regulatory requirements. 

 

Blockchain in Singapore - On 9 March 2017, MAS announced the successful conclusion of 

the proof-of-concept project to conduct domestic inter-bank payments using distributed ledger 

technology (“DLT”). The project, in partnership with R3 and a consortium of financial institutions, 

achieved the objectives of producing a digital representation of the Singapore dollar for interbank 

settlement, testing methods of connecting bank systems to a DLT, and making the MAS Electronic 

Payment System (MEPS+) interoperate with the DLT for automated collateral management. The 

key findings are captured in the report “Project Ubin: SGD on Distributed Ledger” published on 

MAS’ website in May 2017. 

 

MAS has plans for two spin-off projects that will leverage the lessons of the inter-bank 

payments project. The first project, driven by the Singapore Exchange (“SGX”), focuses on 

making the fixed income securities trading and settlement cycle more efficient through DLT. The 

second project focuses on new methods to conduct cross border payments using central bank 

digital currency. MAS is currently in the early stages of discussions to develop links from 

Singapore to other countries using DLT to allow the direct settlement of cross-border payments 

using central bank accounts. 

 

Data Analytics in Singapore - On 15 March 2017, MAS set up a new Data Analytics Group 

(“DAG”) as part of its broader efforts to help position itself and the financial sector for the digital 

economy of the future. 

 

The DAG (comprising the Data Governance & Architecture Office, the Specialist 

Analytics & Visualisation Office, and the Supervisory Technology Office) will lead MAS’ efforts 

to harness the power of data analytics to unlock insights, enhance the supervision of financial 

institutions, make regulatory compliance more efficient for financial institutions, and improve 

work efficiency across the organisation. The DAG will work with the financial industry to sharpen 

the surveillance of risks, and with the various departments within MAS to transform the way MAS 

does its work. 
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Review of Draft UNCITRAL Model Law on Electronic Transferable Records – As part of 

the joint review of the Electronic Transactions Act (Cap. 88) (“the ETA”) by the 

Info-communications Media Development Authority of Singapore (“IMDA”) and the 

Attorney-General’s Chambers (“AGC”), IMDA and AGC issued a consultation paper on 10 

March 2017 seeking views and comments on the draft United Nations Commission on 

International Trade Law (“UNCITRAL”) Model Law on Electronic Transferable Records. 

 

The ETA was first enacted in July 1998 to create the legislative framework for electronic 

transactions in Singapore.  Amongst other things, the ETA provided for the legal recognition and 

usage of electronic signatures and electronic records, thereby giving predictability and certainty to 

electronic transactions, and facilitating electronic commerce. 

 

The draft UNCITRAL Model Law contains a set of legal provisions, which when enacted 

by various jurisdictions, seek to enable the use of electronic transferable records not only within 

the enacting jurisdictions but also in a cross-border context.  If enacted by Singapore, the Model 

Law provisions will enable an electronic transferable record to enjoy the full legal recognition of 

the substantive law governing the paper-based equivalent. For instance, an electronic bill of lading 

and an electronic promissory note or bill of exchange will enjoy the same legal recognition as their 

paper-based equivalents.  Industry and businesses will be able to enjoy the advantages offered by 

an electronic transferable record — a faster transmission speed, higher security than the 

paper-based equivalent and data processing-related opportunities. 

 

 

SOUTH AFRICA 

 

South Africa’s Approach to Cybersecurity 

 

Cybercrime, with a specific focus on cybersecurity, was a high priority for the South 

African banking industry in 2016 and remains top of mind.  South Africa has always demonstrated 

a strong commitment to fighting cybercrime and the threat to cybersecurity. Various sections of 

legislations are currently in place addressing the threat of cybercrime. The Department of Justice 

and Constitutional Development published a draft Cybercrime and Cyber Security bill in 2015 

which primarily aims at consolidating all relevant sections of legislation aimed at countering 

cybercrime and cybersecurity. The bill also intends to address some gaps in current South African 

law relating to cyber related crime and to legislate the cybercrime combating structures and 

cybersecurity requirements specified in the National Cybersecurity Policy Framework (NCPF).  

 

The South African Banking industry has been actively involved in the process of reviewing 

the Cybercrime and Cybersecurity Bill, which was introduced to Parliament in 2017. The industry 

submitted their comments and lobbied the process actively, which contributed to the recognition of 

the existing governance structures. The industry took part in the process to ensure it is 

acknowledged and consulted in matters of cybersecurity related compliance, which will be 

important once the law is enacted. As a result, various initiatives are ongoing and collaboration 

between banks as well as bank related industry bodies is well entrenched to ensure that the full 

spectrum of cyber risk receives the necessary attention.  
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There has been cybersecurity collaboration under the auspices of the South African 

Banking Risk Information Centre (SABRIC). Four priority initiatives were launched in 2016 

namely: 

 A cybersecurity framework was developed that serves as terms of reference for all 

SABRIC led interbank engagements including information sharing and reporting on the 

threat landscape. 

 The SABRIC Cybersecurity Threat Assessment survey, which was developed to measure 

the cyber resilience of banks, was updated with the view of again measuring the 

cybersecurity readiness of the banking industry in 2017. 

 An online incident reporting portal was developed together with a data dictionary that will 

provide a view of cyber threats targeting the South African banking industry once mature. 

 The development of a cybersecurity skills framework was initiated in partnership with 

BankSeta to recognise cybersecurity practitioners as professionals and to register related 

occupations and develop career paths in order to address the skills shortage.   

 

The banking industry Computer Security Incident Response Team (CSIRT) is operational 

in South Africa and working closely with the Cybersecurity Hub (CSH) that was established as the 

nodal point for private sector CSIRTS for the country, in 2015. The CSH is expected to facilitate 

information sharing and co-ordination within the private sector and between the private sector and 

Government, going forward.   

 

Financial sector stakeholders are proactively developing an engagement model which will 

enable and promote cyber resilience for the greater sector in time to come.  

 

Significant Developments in the Financial Sector 

Financial Intelligence Centre Amendment Bill 

 

The Financial Intelligence Centre Act of 2001 creates a regulatory framework with the 

intention to combat money laundering activities, the financing of terrorism and related activities. 

Amendments to the current Financial Intelligence Centre Act were introduced in Parliament in 

December 2015. The proposed amendments were in response to recommendations by the 

Financial Action Task Force(FATF) to introduce the adoption of a risk based approach to 

customer due diligence for anti-money laundering, recognising scarce resources should be 

targeted at higher risks, with reduced compliance burdens for lower risks. The FATF is an 

independent inter-governmental body that develops and promotes policies to protect the global 

financial system against money laundering, terrorist financing and the financing of proliferation of 

weapons of mass destruction. South Africa is a member of this body and has adopted its standards 

within SA’s legislative framework. 

 

Additional amendments to current Financial Intelligence Amendment Act include the 

obligations for the identification of beneficial ownership; additional record keeping requirements 

for transactions; providing for the implementation of the United Nations Security Council 

Resolutions relating to the freezing of assets; enhancing the customer due diligence requirements 

for accountable institutions; and the management of prominent influential persons as clients. 

In 2016 the bill was passed by both houses of parliament and then referred to the President for 

signature and assent. The President considered the bill and then referred it back to the National 

Assembly due to potential unconstitutional aspects of it. In early 2017 the National Assembly dealt 
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with the issues raised by the President and it was then signed for implementation on the 26 of April 

2017. A staged operationalisation is to follow.  

 

Financial Sector Regulation Bill 

 

The financial sector regulation bill (FSRB) creates and gives effect to two regulatory 

authorities – the Prudential Authority (a prudential regulator) and the Financial Sector Conduct 

Authority (a market conduct regulator). The FSRB seeks to achieve a financial system that works 

in the interests of the financial customers and supports balanced and sustainable economic growth 

in South Africa. 

 

The FSRB has been subject to the parliamentary process of public hearings and 

deliberations by the National Assembly (NA) Standing Committee on Finance (SCOF) throughout 

2016. The hearings and deliberations culminated in the NA SCOF voting on and accepting the 

FSRB on 30 November 2016. In addition to the NA SCOF, the FSRB was debated on, voted on 

and adopted by the NA Plenary on 6 December 2016.  

 

The FSRB was, on adoption by the NA, referred to the National Council of Provinces 

(NCOP) Select Committee on Finance (SeCOF) for deliberations at the start of 2017. The NCOP 

held public hearings throughout February to April 2017. The banking industry made a further 

submission and presented on the following matters:  

 Conduct Standards;  

 Co-operation and collaboration between the financial sector regulators (Parliament, at an 

appropriate time in the future, will be implementing a mechanism whereby stakeholders 

can be engaged on the practical experiences in relation to the consultation, collaboration 

and co-operation, or lack thereof, of the financial sector regulators); and 

 Fees, Levies and Finances. 

 

The NCOP Plenary further debated and adopted the financial sector regulation bill on 25 

May 2017, with an instruction that the bill to be referred to the NA SCOF for processing of the 

amendments proposed to the FSRB by the NCOP SeCOF. The NA SCOF commenced with this 

process on 30 May 2017. 

 

The proposed changes in the FSRB will give effect to the “twin peaks” model of financial 

regulation, which was tabled in Parliament on 27 October 2015. The bill requires final tabling 

before the National Assembly and is expected to proceed to the President for signature during H2 

of 2017. The banking industry continues to partake in the parliamentary process to observe, 

monitor and report to its members on the finalisation of the FSRB. 

 

Resolution Framework 

 

The National Treasury, in collaboration with the South African Reserve Bank (SARB) and 

the Financial Services Board (FSB), published a discussion document titled “Strengthening South 

Africa’s Resolution Framework for Financial Institutions” on 13 August 2015 for public comment. 

As part of enhancing SA’s resolution framework and addressing the challenges presented in the 

document, the SARB has commissioned a comprehensive research project on resolution and 
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deposit guarantee schemes. Discussions on the establishment of a deposit guarantee scheme in SA 

are on-going.  

 

The results of the research project on establishing a deposit guarantee scheme in SA were 

published for further comment during May 2017 before final decisions on the design features of 

the deposit guarantee scheme are taken. The discussion document published is titled “Designing a 

deposit insurance scheme for South Africa”. A framework is expected to be presented for 

discussion at the National Assembly in the second half of the 2017 fiscal year.  

 

Insurance Bill  

 

South Africa continues with the development and implementation of the Solvency 

Assessment and Management (SAM) regime, a risk-based supervisory framework for both life and 

non-life (re)insurers in South Africa. The SAM regime is based on the principles of the Solvency II 

Directive adopted by the European Parliament, but adapted to South African circumstances where 

necessary. The SAM regime is designed to meet the requirements of a third country equivalence 

assessment under Solvency II, which will enhance the participation of South African insurers in 

the global insurance market. Since embarking on the development of the SAM regime during 

2009, there has been significant progress in the development and implementation of the regime.  

 

The Insurance Bill, which will give effect to the SAM regime, was tabled in Parliament on 

28 January 2016. The parliamentary process of considering the bill is on-going. The purpose of the 

bill is to provide for a legal framework for the prudential supervision of insurance business in 

South Africa that is consistent, where relevant, with international standards for insurance 

regulation and supervision. The bill also aims to introduce a legal framework for micro-insurance 

in South Africa, in order to promote financial inclusion. It is anticipated that the bill will be 

enacted towards the latter part of 2017. 

 

Pending the enactment of the bill, informal consultation on the Financial Soundness 

Standards and the Governance and Operational Standards for insurers, insurance groups, 

micro-insurers, branches of foreign reinsurers and Lloyd’s, to be made under the bill once enacted, 

commenced in late 2015 and are expected to continue throughout 2017. 

 

Financial Markets Act 

 

National Treasury published the second draft of the Regulations under the Financial 

Markets Act during 2015. The draft Regulations, amongst other matters, deals with the central 

clearing of OTC (Over-the-Counter) derivative transactions; authorisation requirements for OTC 

derivatives; and the licensing and supervision provisions for central counterparties and trade 

repositories. In addition, on 20 April 2017 the FSB’s Capital Markets department published draft 

board notices which target reporting obligations, in respect of obligations or positions in OTC 

derivative providers for non-centrally cleared derivatives, to a Trade Repository. The comment 

period for the board notices ended on 19 May 2017 and comments are currently being considered.  

 

In addition, comments received with regards to Margin requirements for non-centrally 

cleared derivatives by OTC Derivative Providers for non-centrally cleared derivatives by banks 

are being considered in an effort to align them with the SARB’s directive on margin requirements. 



Institute of International Bankers Global Survey 2017 

 92 

It is anticipated that the National Treasury and the FSB will release the draft Regulations, together 

with relevant supporting notices, shortly after the FSRB is promulgated by the president. 

 

New Exchange and CSD 
 

Since the Registrar of Securities Services (Registrar) granted ZAR X’s application to be 

licensed as an exchange, the Registrar received a number of applications for exchange licenses. 

The conditional approval was granted subject to compliance by ZAR X, to the satisfaction of the 

Registrar and by no later than 31 August 2016, with certain suspensive conditions. On 31 August 

2016 ZAR X and 4AX were granted exchange licenses by the Registrar and the A2X application 

was approved by the Registrar on 4 April 2017. A further three license applications are in the 

process of being assessed. ZAR X Stock Exchange is the first new stock exchange in over 100 

years. 

 

Southern African Development Community (SADC) Payment Systems 

 

The regional real time gross settlement system known as SIRESS (SADC Integrated 

Regional Electronic Settlement System) reached another further milestone at the end of April 

2017, with ZAR 4,1 trillion in value being processed through the system. Volumes have moved up 

from 20,000 transactions per month, in 2016, to around 24,000 transactions a month in 2017. 

Banks in 14 of the 15 SADC countries are now live on SIRESS with the final country – 

Madagascar – advising its intention to join shortly. 

 

Participants in 11 SADC countries have undertaken Proof of Concept testing of low value 

credit transfers cleared on an immediate basis and it is expected that live transactions should be 

undertaken in the first half of 2018. Work has also commenced on the securities delivery versus 

payment (DVP) stream with the stock exchanges in the common monetary region of SADC 

(CMA). 

 

Modernisation of Payments 

 

During the latter parts of 2016 and early 2017, the Modernisation of Payments programme, 

previously referred to as the ISO 20022 project, was reshaped and now enfolds three main project 

focus areas, namely: High Value Credits, Low Value Credits and Debit Payment Systems. To 

validate these modernisation efforts and priorities, fact based research and a comprehensive 

strategic review of the application of ISO 20022 standards in the electronic payments environment 

was undertaken. This work now continues with further research that includes the evaluation of 

global best practices against an understanding of local socio-political and economic challenges, 

evolving consumer and user needs and an unfolding regulatory landscape that may impact the 

future electronic payments landscape. The purpose of this research is mainly to validate and 

prioritise further functionality that should be accommodated on the ISO 20022-enhanced 

infrastructure.  

 

Authenticated Collections 

 

One of the biggest projects for the industry currently is the Authenticated Collections (AC) 

project. The objective of the AC project is to enable an Authenticated Early Debit Order capability 
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which would ensure that only Payment Instructions which had been electronically authenticated 

by consumers would be processed. Industry readiness assessment findings and issues raised during 

the 1st Quarter of 2016 highlighted the fact that the planned “big bang” implementation date of 1 

October 2016 was not achievable. This resulted in an agreement toward a revised phased 

implementation approach with the SARB which included a Pilot Phase, Ramp-up Phase and 

finally a Migration Phase, which is planned to run until 30 October 2019. The AC project currently 

approaches the pilot phase, which will be contained through limited volumes and will only involve 

a limited number of users. The aims of the pilot include the operational testing of assets, 

monitoring of consumer responses, understanding of further user requirements and application of 

certain change management doctrines to support the implementation and adoption of a major 

payment system innovation such as this one. This project will remain a top priority for the 

Payments Association of South Africa (PASA) over the next few years until fully operational and 

well-functioning. 

 

New interoperable Biometric Cardholder Verification Method 

 

In response to the demand from the South African Social Security Agency for an 

interoperable Biometric Cardholder Verification Method (CVM) standard, a project was launched 

to achieve this purpose. 

 

The specification was developed as a joint effort by MasterCard, Visa, the PASA’s 

Executive Office and PASA Members. This Specification was finalised in 2016 and was then 

presented at Europay, MasterCard and Visa Compliance (EMVCo) for adoption as a global EMV 

standard and published in the first half of 2017. 

 

Treating Customers Fairly Initiative 

 

South Africa continues with the development and implementation of its Treating 

Customers Fairly (TCF) programme, initiated in 2010. TCF is an outcomes-based framework that 

seeks to ensure that fair treatment of customers is embedded within the culture of regulated firms. 

There has been significant progress in the development and implementation of the TCF 

programme.  

 

As part of phase 2 of “Twin Peaks”, the development of a consolidated market conduct 

regulatory framework (the Conduct of Financial Institutions Bill), has commenced. The bill will 

further entrench the TCF initiative into legislation and will consolidate the conduct of business 

components of the current financial sectoral laws into a single overarching Act. The bill also builds 

on the Discussion Document “Treating Customers Fairly in the Financial Sector: A draft Market 

Conduct Policy Framework for South Africa” published by the National Treasury in December 

2014.  

 

Pending the Conduct of Financial Institutions Bill, important insurance related conduct of 

business reforms, that cannot be deferred to the enactment of the bill, are underway. Proposed 

Amendments to the Regulations were published in December 2016 for public comment. The 

reforms that will be given effect to through the regulations relate to the FSB’s Retail Distribution 

Review (RDR), which proposes a number of improvements to how financial products are 

distributed and sold; additional operational and governance requirements relating to binder 
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agreements (outsourced underwriting arrangements); enhancements to policyholder protection 

provisions for consumer credit insurance; and other conduct of business reforms. The intention is 

to make the Regulations effective during the course of 2017 with appropriate transitional 

provisions where necessary. 

 

In addition, the proposed amendments to Policyholder Protection Rules (PPRs) were 

published in December 2016 for public comment. The reforms that will be given effect to through 

the PPRs relate to the RDR and other provisions, informed by TCF. The reforms aim to enhance 

policyholder protection throughout the life-cycle of insurance products from product design 

through to disclosure, advertising, claims management and complaints management. The intention 

is to make the PPRs effective during the course of 2017 with appropriate transitional provisions 

where necessary. 

 

Market Infrastructure 

 

On 11 July 2016, South Africa’s financial markets went live with a shorter three-day 

settlement cycle, (referred to as T+3) to align the South African market with international best 

practice settlement standards.  

 

The Johannesburg Stock Exhange (JSE) had initially anticipated that between 5 and 10 

percent of trades would roll in the new environment, with a rate already lower than international 

benchmarks. However, a zero roll rate was achieved. 

 

In collaboration with National Treasury, Primary Dealers and Strate ( a Central Securities 

Depository), the JSE has initiated a project to establish an electronic trading facility for 

government bonds in the primary market. This market is expected to go live in H2 2017, initially 

for Primary Dealer participants only; and in a second phase, the trading facility will be extended to 

other market participants. 

 

 

SPAIN 
 

Two general elections were held in Spain recently (the first in December 2015) and the 

various political parties were unable to reach an agreement to form a government until October 

2016. This meant a major slowdown in law-making activity.  

  

The following are the main legislative changes from 2016 and the first months of 2017: 

 

 Royal Decree-Act 2/2016, of 30 September, which introduces tax measures for the public 

deficit reduction. It introduces changes to the legal regime for installment payments of 

Spanish corporate tax (Impuesto sobre Sociedades). 

 

 Royal Decree 596/2016, of 2 December, for the modernization, improvement and 

promotion of electronic means in the management of value-added tax (VAT), which 

amends the Spanish VAT Regulation, the Invoicing Regulation and the General 

Regulation on tax management and inspection procedures.  
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 Royal Decree-Act 3/2016, of 3 December, adopting measures in the tax field aimed at the 

consolidation of public finances and other urgent social security measures. Its objective is 

to introduce into the Spanish corporate income tax law a number of measures directed at 

reducing the government deficit and correcting imbalances in the Spanish economy. 

 

 Royal Decree-Act 4/2016, of 3 December, on urgent measures in financial matters which 

aims at introducing some legal modifications in the Fund for Restructuring of the Banking 

Sector (FROB) and management Company for Assets Arising from the Banking Sector 

Reorganisation (Sareb). The measures are focused on adjusting these institutions' 

structures to the principles of the European Banking Union.  

 Royal Decree-Act 1/2017, of 20 January, on Urgent Measures to Protect Consumers 

Regarding Floor Clauses, designed to establish a process to help consumers who have 

entered into real estate mortgage backed loan or credit agreements which included floor 

clauses, to reach an agreement with the credit institutions to claim back wrongfully paid 

amounts, as a result of several rulings, including one from the Court of Justice of the 

European Union (CJEU) of 21 December 2016. 

 

 Royal Decree-Act 5/2017, of 18 March, partially amending Royal Decree-Act 6/2012 

approving urgent measures to protect low income mortgage debtors (which protects a large 

number of households that are unable to meet their mortgage payments on their homes) and 

Law 1/2013, of 14 May, on measures to protect mortgagees, debt restructuring and social 

rents (that introduces a series of measures to protect the principal residence of the 

mortgagor). 

 

 Royal Decree-Act 9/2017, of 26 May, on transposition of European Union Directives 

concerning financial, commercial and sanitary areas as well as free movement of workers. 

Regarding financial matters, this piece of legislation incorporates into Spanish legal 

framework Regulation (EU) No 648/2012 of 4 July on OTC derivatives, central 

counterparties and trade repositories and Regulation (EU) No 909/2014 of 23 July on 

improving securities settlement in the European Union and on central securities 

depositories. It also concludes the transposition into national law of Directive 

2013/50/EU of 22 October. 
 

 Royal Decree 536/2017, of 26 May, creating and regulating the Commission for 

monitoring, evaluation and control established within Royal Decree-Act 1/2017, of 20 

January, on Urgent Measures to Protect Consumers Regarding Floor Clauses and 

amending article 6 of Royal Decree-Act 877/2015, of 2 October. 

 

 Royal Decree-Act 11/2017, of 23 June, on urgent measures in financial matters which 

follows two main purposes: a) the possibility of integrating institutional protection systems 

provided in EU regulations into credit cooperatives’ legal regime and b) the incorporation 

-according to international standards- of a new debt instrument category (non preferred 

senior debt) in the insolvency regime of both credit institutions and investment services 

companies.  
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As well as: 

 

 Circular 2/2016 of the Bank of Spain, of 9 February 2016, regarding supervision and 

solvency, which completes the adaptation of Directive 2013/36/EU and Regulation 

575/2013/EU to Spanish legal system. Among other matters, it regulates requirements of 

the Remuneration, Nomination and Risk committees, procedures for assessment and 

suitability of board members, general managers and similars and the content of the website.  

 

 Circular 3/2016 of the Bank of Spain, of 21 March 2016, to financial entities owning 

ATMs and entities which are payment instrument and credit card issuers, regarding 

information of fees charged for withdrawals in ATMs.  

 

 Circular 1/2017 of 26 April, of the Spanish National Securities Market Commission 

(CNMV) on liquidity contracts, which replaces Circular 3/2007 in order to comply with the 

requirements of Regulation (EU) No 596/2014 and make improvements to its 

configuration in the light of experience accumulated with the liquidity contracts that have 

been in force in recent years. In particular, regarding the procedure and requirements for 

establishing an accepted market practice and the requirements for maintaining it in 

connection with liquidity contracts. 

 

 

SWEDEN 

 

The four major commercial banks in Sweden jointly represent about 70 per cent of the 

market. These major banks also have considerable activities in markets outside Sweden.  

 

Market Developments 

 

Exports were important to the GDP growth in 2016 and the investment-led recovery in the 

OECD countries is continued good news for Swedish exports, according to the National Institute 

of Economic Research (NIER). In 2016 government consumption also grew very quickly because 

of a sharp increase in spending on refugee reception. This year and next, this spending will be 

much lower, and government consumption will not fuel domestic demand to the same extent as in 

2016, according to NIER. 

 

Housing investment continued to rise rapidly last year and is now at relatively high levels. 

Growing labour shortages mean that the increase in housing investment will slow markedly this 

year and next, despite a continued major need for new housing. Gross fixed capital formation will 

therefore be a much weaker growth driver this year and next than in 2016. 

 

Household savings has climbed to historically high levels, according to NIER. Much of 

this is collective saving in occupational pensions, saving in the premium pension system, and real 

assets (mainly housing), but personal financial saving is also high. The high level of saving is due 

partly to households planning for higher future interest rates to even out consumption over time.  

 

Employment has risen rapidly in recent years and there has been further strong growth this 

year, according to NIER.  Firms’ recruitment plans indicate a major need for more staff in all parts 
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of the business sector, and the continued widening of the output gap indicates that demand for 

labour will grow further. However, there are considerable shortages of workers with the required 

skills. In the business sector, these shortages are at a similar level to the previous economic boom 

in 2007, while those in the public sector are substantially greater than they were then.  

 

Recent years’ influx of refugees has brought rapid population growth. This has had a 

delayed effect on the labour force, which will therefore expand considerably this year, according 

to NIER. Therefore, despite strong employment growth, NIER expects that unemployment will 

not fall much further, and the unemployment rate will level off around 6.4 per cent in 2018. The 

substantial inflows of immigrants into the labour force will also contribute to a deterioration in 

matching, and equilibrium unemployment will therefore increase somewhat in 2017−2019. 

 

The substantial labour shortages indicate that resource utilisation in the labour market is 

now higher than normal, which will make it easier for immigrants and other groups with a weak 

position in the labour market to find work, predicts NIER. Unemployment among the native 

population is now slightly lower than in the previous economic boom and will probably not fall 

much further. Immigrants account for 80 per cent of the increase in employment over the past year 

and are expected to continue to account for the bulk of employment growth. This does, however, 

presuppose continued action to improve matching in the labour market.  

 

The 2017 round of collective bargaining has resulted in new three-year agreements for 

most workers in the business sector. The national settlements entail pay increases in line with the 

past four years. Given the strong labour market, it might have been natural for there to have been 

higher pay increases in this year’s settlements, according to NIER. However, wage formation in 

Sweden is guided partly by the international competitiveness of the manufacturing sector, and the 

relatively low wage growth in the euro area is believed to have had a restraining effect in the 

Swedish negotiations. 

 

The Swedish economy finds itself in an upward spiral where burgeoning demand and 

employment reinforce one another. It is therefore normal for CPIF inflation – the rise in the 

consumer price index with a fixed interest rate – to have risen gradually over the past three years. 

So far this year, CPIF inflation has hovered between 1.5 and 2 per cent. Various measures of core 

inflation, such as the CPIF excl. energy, remain much lower. Faster wage growth and strong 

demand growth suggest that inflation will continue to rise. 

 

Household and Corporate Borrowing 

 

The macroeconomic risks associated with a high level of household debt continue to be 

elevated, primarily since many mortgage holders have large amounts of debt in relation to their 

income, according to Finansinspektionen (Swedish FSA).  

 

The amortisation requirement has had somewhat of a slow-down effect on house prices, 

according to Finansinspektionen. Households that are subject to the amortisation requirement have 

purchased less expensive homes than what they would have done without an amortisation 

requirement. In Stockholm, which is affected the most by the requirement, prices have grown at a 

slower rate, approximately 5 per cent annually at the beginning of 2017 compared to 8 per cent in 

the country as a whole. After a downturn following the introduction of the amortisation 
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requirement, households’ expectations regarding house prices increased at the end of 2016 and 

beginning of 2017 

 

Finansinspektionen currently makes the assessment that there are limited financial stability 

risks associated with household debt. Finansinspektionen’s stress tests show that new mortgage 

holders as a whole have the ability to continue paying their interest rate and amortisation payments 

even if interest rates were to rise or income to fall. Households are also subject to far-reaching 

personal liability to repay their debt. Households have good margins for handling a fall in house 

prices since their average loans in relation to the value of the home only amounts to 58 per cent. 

This means that both households and banks in general have collateral that is worth more than the 

size of the loan, even if house prices were to fall. This reduces the risk that banks will suffer credit 

losses. Swedish banks also have satisfactory capital buffers if credit losses were still to arise. 

 

High house prices, low mortgage rates and good economic conditions mean that 

households are borrowing a lot, according to Finansinspektionen. The mortgages of Swedish 

households amount to a total of SEK 2,944 billion. Household debt is continuing to grow fast, and 

is growing faster than both household income and GDP. 

 

The average loan-to-value ratio in the mortgage stock, i.e. all households with mortgages, 

has decreased in recent years, and a similar trend has been noted among new mortgage holders. 

During the period 2002–2010, average loan-to-value ratios rose from 60 to 70 per cent for 

households that took new mortgages. Since Finansinspektionen implemented the mortgage cap in 

2010, the average loan-to-value ratio has been stable and even decreased slightly, but there is still 

a high percentage of households that take new mortgages and have a high loan-to-value ratio. In 

the 2016 mortgage survey, 72 per cent of households with a new mortgage had a loan-to-value 

ratio of more than 50 per cent compared to 76 per cent in 2015. Approximately 68 per cent of the 

debt volume belongs to households with a loan-to-value ratio greater than 50 per cent. Many 

Swedish households are thereby relatively highly leveraged in relation to the value of the home. 

 

Corporate loans are heavily influenced by the economy. They therefore generally grow at a 

more irregular rate than household debt. Corporate debt measured in relation to GDP is currently 

high, even if the ratio has decreased slightly the past few years. This decrease is largely due to 

changes in the regulations regarding intra-Group loans. Banks’ lending to non-financial firms 

increased in Q4 2016 by approximately 4 per cent on an annual basis. Finansinspektionen’s 

forecast shows that the lending rate will continue to increase slowly to approximately 6.6 per cent 

in mid-2018. 

 

Continued Good Profitability in the Swedish Banking Sector 

 

The banks are currently reporting high mortgage margins and commission revenue at the 

same time as their funding costs and credit losses are low, according to Finansinspektionen. This 

means good earnings and high profitability. The banks’ net interest income has continued to 

increase over the past six months. Net commission income has also increased, in part due to the 

strong development on the stock market, which boosted the banks’ commission income. Thus, the 

banks’ profits continue to be high. 

 



Institute of International Bankers Global Survey 2017 

 99 

Swedish banks are generally more cost-efficient than other European banks. As a result, 

the Swedish banks’ return on equity is higher. In the next few years, the banks’ credit losses are 

expected to be slightly higher than before. Credit losses are primarily related to lending to firms 

within the oil sector.  Oil prices fell sharply in 2014 and have remained at low levels since then, 

which has resulted in profitability problems for firms with oil-related operations. However, the 

banks’ credit losses are starting from very low levels, so these losses do not affect the overall 

assessment that the banks have stable earnings. 

 

Bank Capital 

 

Major Swedish banks fulfil the capital requirements, according to Finansinspektionen. 

Own funds increased as a whole by 7 per cent during the second half of 2016, primarily due to the 

banks’ strong earnings, and amounted to SEK 735 billion for the year. The risk-weighted assets 

have simultaneously decreased by 3 per cent, which as a whole means that the own funds were 

strengthened in relation to the risk-weighted assets in 2016, to an average of 28.2 per cent. They 

thereby exceed the average capital requirement for the major banks, which at the end of 2016 

amounted to 24.6 per cent. The requirement has increased since June of the same year, in part 

because Finansinspektionen introduced new requirements on maturity and probability of default 

for banks that use internal models when calculating risk-weighted assets. 

 

The capital requirements for the major Swedish banks are high from an international 

perspective, and a large percentage of the capital requirements consists of buffers in the Pillar 1 

and Pillar 2 requirements. Finansinspektionen determines the capital requirements under Pillar 2, 

and these requirements under some circumstances can be considered a buffer requirement rather 

than a minimum requirement. From this perspective, a large percentage of the total capital 

requirement consists of buffers, and the Swedish buffer requirements are well above the EU 

minimum requirement. The high capital requirements mean that the banks are holding a lot of 

capital compared to other European banks measured as their common equity Tier 1 capital in 

relation to their risk weighted assets. The gap to the European banks has also grown over time. 

 

 

TURKEY  

 

EU Commission: “Turkey is an equivalent country” 

 

 With the decision of the EU Commission dated 21 December 2016, Turkey has been 

declared as an equivalent country. Through this decision, it has been confirmed that the banking 

sector in Turkey has equivalent regulation and practice with the EU. The decision of the EU 

Commission means that the supervision and regulation framework of the banking sector in Turkey 

and its related activities are equivalent to EU regulations and practices. 

 

The financial market infrastructure is substantially aligned with international standards 

 

 According to analyses carried out within the framework of the Financial Sector 

Appraisal Program, financial market infrastructures have been found to be considerably 

compatible with the Principles of Financial Market Infrastructures. 
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Regulations  

 

 Regulation on Accessibility of Banking Services (promulgated in Official Gazette edition 

29746 on 18/06/2016): This Regulation contains terms and conditions, principles and procedures 

aimed at ensuring that within the frame of the Law on the Handicapped, the handicapped citizens 

have easier and safer access to all banking services offered through branches, ATMs, card systems, 

call centers and internet banking channels, and are less exposed to such events as swindling and 

fraud.  

 

 Regulation on Principles and Procedures Regarding Classification of Credit Facilities and 

Provisions To Be Set Aside For Them (promulgated in Official Gazette edition 29750 on 

22/06/2016): This Regulation has been prepared and issued by taking into consideration TFRS 

(Turkish Financial Reporting Standards) 9 – Financial Instruments Standard, Basic Principles on 

Effective Banking Supervision and Audit (Basel Core Principles), which will become effective as 

of 01/01/2018, as well as the regulation of the European Banking Authority regarding 

classification and restructuring of credit facilities, to replace and supersede the “Regulation on 

Principles and Procedures Regarding Determination of Specification of Credit Facilities and Other 

Receivables and Provisions To Be Set Aside For Them by Banks”. By this Regulation, the 

principle of setting aside provisions for expected losses according to TFRS 9 has been adopted, 

and a relationship has been established between credit classes on one hand and the stages of setting 

aside provisions as stipulated in TFRS 9 on the other hand, and the definition of frozen receivables 

has been rearranged in such manner to cover the default definitions included in TFRS 9 and 

Capital Adequacy Legislation, and the conditions for reclassification as living receivables of the 

credits already classified as frozen receivables have been determined, and the details relating to 

“restructuring” have been set down as an interim class covering both frozen and living receivables. 

Furthermore, again by the Regulation, the details relating to disposal of assets acquired by banks 

for recovery of their receivables have been regulated, and it has been decided that they will be 

recognized in accordance with the Turkish Accounting Standards. 

 

 Regulation on Principles and Procedures Regarding Trading of Precious Metals by Banks 

(promulgated in Official Gazette edition 29750 on 22/06/2016): The codes of practice 

regarding commodities and real properties which the banks are forced to acquire for recovery of 

their receivables are set down in Article 16 of the “Regulation on Principles and Procedures 

Regarding Classification of Credit Facilities and Provisions To Be Set Aside For Them”. For this 

reason, the provisions of the “Regulation on Principles and Procedures Regarding Trading of 

Precious Metals by Banks and Disposal of Commodities and Real Properties Acquired by Banks 

for Recovery of Their Receivables” pertaining to trading of precious metals have been updated and 

rearranged, and the provisions relating to assets which the banks are forced to acquire for recovery 

of their receivables have been removed from this Regulation. 

 

 Regulation Amending the Regulation on Shareholders’ Equities of Banks (promulgated in 

Official Gazette edition 29750 on 22/06/2016): The accounting and recognition obligations 

regarding the setting aside of depreciations and provisions aiming to encourage the banks to 

dispose of their assets acquired for recovery of their receivables have been removed, and the 

principle of accounting and recognition of them according to the Turkish Accounting Standards 

has been adopted by Article 16 of the “Regulation on Principles and Procedures Regarding 

Classification of Credit Facilities and Provisions To Be Set Aside For Them”. To this end, the 
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provision of the repealed “Regulation on Principles and Procedures Regarding Trading of Precious 

Metals by Banks and Disposal of Commodities and Real Properties Acquired by Banks for 

Recovery of Their Receivables” stipulating that the assets which cannot be disposed will be 

written off from the shareholders’ equity at the end of five years has been revised as three years  by 

the Regulation in order to encourage the disposal of aforesaid assets and enhance  and improve the 

liquidity of bank balance sheets. 

 

 Regulation Amending the Regulation on Principles and Procedures as to Determination of 

Specifications of Credits and Other Receivables and as to Provisions To Be Set Aside For 

Them by Banks (promulgated in Official Gazette edition 29792 on 05/08/2016): By this 

amendment, to be effective and valid until the end of 2016, with respect to the credits and other 

receivables of banks made available for use in the energy sector:  

 

 A credit facility classified in II. Group is allowed to be reclassified as a credit facility in I. 

Group, providing that an amount equal to 10% of total receivables is repaid; and  

 Banks are allowed to decide in their sole discretion and option to set aside special 

provisions for an energy sector credit facility classified as frozen receivables due to another 

credit facility; and   

 The number of restructuring of frozen receivables is allowed to be increased, and the 

minimum payment amount is allowed to be reduced; and  

 The period of holding of the restructured frozen receivables in the relevant account is 

allowed to be reduced; and  

 The obligation to set aside special provisions in case of an additional credit facility is 

allowed to be removed.  

 

 Regulation Amending the Regulation on Measurement and Assessment of Capital Adequacy 

of Banks (promulgated in Official Gazette edition 29840 on 27/09/2016): By this Regulation, 

in calculation of capital adequacy standard ratio to be made by participation banks on consolidated 

and non-consolidated bases, an amendment has been brought so as to allow differentiation of alpha 

ratio by time by also taking into account the changes to occur in data relied upon by the Banking 

Regulation and Supervision Board (Board) in calculation of alpha ratio, rather than determination 

of a fixed value in order to make sure that the funds made available through participation accounts 

are taken into consideration in compliance with the relevant international standards. Second 

amendment made in the Regulation is related to the period of reporting of capital adequacy 

calculations. By this amendment made in the Regulation, the Board is permitted to revise and 

rearrange the period of reporting for both consolidated and non-consolidated capital adequacy 

calculations which has originally been determined and arranged as 30 days following the end of 

the calculation period. 

 

 Regulation Amending the Regulation on Bank (Debit) Cards and Credit Cards, Regulation 

Amending the Regulation on Crediting Operations of Banks, Regulation Amending the 

Regulation on Principles and Procedures as to Determination of Specifications of Credits 

and Other Receivables and as to Provisions To Be Set Aside For Them by Banks, Regulation 

Amending the Regulation on Principles of Foundation and Activities of Financial Leasing, 

Factoring and Financing Companies and Regulation Amending the Regulation on 

Accounting Practices and Financial Statements of Financial Leasing, Factoring and 
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Financing Companies (promulgated in Official Gazette edition 29840 on 27/09/2016): By 

these amendments made in the Regulations listed hereinabove: 

 

 Overall installment limit in credit cards has been increased from nine months to twelve 

months, and the prohibition of installment payments has been maintained and continued in 

expenditures relating to telecommunication, and in purchases of fuels, food stuffs and 

meals, and gift vouchers, gift checks and similar other purchases which do not specifically 

cover any specific goods or services which are covered by the said prohibition of 

installment payments. Purchases of electronic goods and computers which were subject to 

an overall installment limit of nine months before the subject amendments in Regulations 

have been shifted to an overall installment limit of six months, and expenditures relating to 

airlines, travel agencies, transportation, accommodation, healthcare and social services, 

and healthcare product purchases, payments made to clubs and associations, and tax 

payments have been continued to be subject to an overall installment limit of nine months, 

just like it was before this amendment. Expenditures incurred abroad, purchases of 

alcoholic drinks, purchases of cosmetics and office materials, and direct marketing 

expenditures have also been made subject to prohibition of installment payments, and in 

purchases of all kinds of goods and services paid by corporate credit cards, the overall 

installment limit has been increased from nine months to twelve (12) months. 

 

 If demanded so by card holders, banks are allowed to restructure the payments of 

outstanding debt balances of credit cards in installments subject to a maximum limit of 

seventy-two months, and if demanded so by borrowers, banks are allowed to restructure 

the payments of outstanding debt balances of consumer credits in installments subject to a 

maximum limit of seventy-two months. To this end, the articles allowing incremental 

reservation of overall provisions in the case of change or amendment of conditions of 

contract by banks and financing companies through extension of maturity of performing 

loans have been removed.  

 

 Limit of maturity applied in consumer credits has been increased from 36 months to 48 

months. 

 

 In housing loans, the limit relating to the ratio of credit amount to value of house shown as 

a collateral thereinfor has been increased from 75% to 80%. 

 

 In financial leasing transactions of development and investment banks and of participation 

banks, said banks are allowed to make available a housing loan up to the value of house 

shown as a collateral thereinfor. 

 

 Regulation Amending the Regulation on Measurement and Assessment of Capital Adequacy 

of Banks (promulgated in Official Gazette edition 29913 on 09/12/2016): By this Regulation, 

the following amendments are made:  

 

 The Board is permitted to determine and identify the institutions classified as a SME in 

capital adequacy calculations.  
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 The limit used in determination of amount of retail credits is allowed to be declared and 

published by the Board, rather than being clearly written therein. 

 

 The credit collateral rate specified as a condition for application of an advantageous risk 

weight to the receivables collateralized by a residential house mortgage has been increased 

from 75% to 80%. 

 

 The obligation of banks to report the names of their rating agencies to the Risk Center has 

been changed as reporting to Banking Regulation and Supervision Agency (BRSA).  

 

 Regulation on Principles and Procedures Regarding Classification of Credit Facilities and 

Provisions To Be Set Aside For Them (promulgated in Official Gazette edition 29918 on 

14/12/2016): By this Regulation, the effective date of the Regulation has been changed from 

1/1/2017 to 1/1/2018. Accordingly, temporary article 1 regarding banks that are not ready for the 

orientation process and TFRS 9 has been updated, and temporary article 2 regarding overall rates 

of provisions to be applied in 2017 has been removed as it is no longer needed.  

 

 Regulation Amending the Regulation on Principles and Procedures as to Determination of 

Specifications of Credits and Other Receivables and as to Provisions To Be Set Aside For 

Them by Banks (promulgated in Official Gazette edition 29918 on 14/12/2016): By this 

Regulation, scope of the provision setting down the overall exceptions of provisions regarding 

exports and foreign currency yielding transactions and SME credits or allowing the setting aside of 

lower rates of general provisions has been extended so as to cover also commercial credits, as well 

as syndication credits created for use in financing of large scale public bid tenders, and it is 

allowed to set aside a lower rate of general provisions for the aforesaid credits classified in the 2nd 

Group. Furthermore, a temporary article allowing the restructuring of credits and other receivables 

classified as frozen receivables under more flexible conditions and for only twice until the end of 

2017 has been formulated and inserted therein. 

 

 Regulation Amending the Regulation on Accounting Practices and Financial Statements of 

Financial Leasing, Factoring and Financing Companies (promulgated in Official Gazette 

edition 29918 on 14/12/2016): By this Regulation, a provision similar to the temporary article 

pertaining to delay time as per the state of emergency which has been added to the “Regulation 

Amending the Regulation on Principles and Procedures as to Determination of Specifications of 

Credits and Other Receivables and as to Provisions To Be Set Aside For Them by Banks” has been 

formulated and inserted therein. 

 

 Regulation Amending the Regulation on Crediting Operations of Banks (promulgated in 

Official Gazette edition 29918 on 14/12/2016): By this Regulation, the provision stating that 

financial statements cannot be received from natural person-owned commercial enterprises which 

do not keep accounting books as per balance sheet principle, and for this reason, credit facilities 

may be made available to these enterprises up to maximum 250 thousand Turkish Lira pursuant to 

sub-paragraph (a) of first paragraph of article 8 of the Regulation has been revised and 

reformulated. As a result of revision and reassessment of the issue, it is concluded that it will be 

rational to rearrange and re-determine the limit of 250 thousand Turkish Lira as 1 million Turkish 

Lira, and the Regulation is amended accordingly. 
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 Regulation on Receipt of Appraisal Services by Banks and on Authorization and Activities 

of Appraisal Service Providers of Banks (promulgated in Official Gazette edition 29946 on 

12/01/2017): By this Regulation, several provisions relating to determination of procedures and 

principles about receipt of appraisal services by banks, and removal of duplications between the 

provisions of the Regulation and other capital markets legislation, and definition of the term 

‘contracted appraiser’, and authorization of them to prepare and issue appraisal reports have been 

formulated and inserted therein. Again the same Regulation also contains provisions relating to 

authorization of appraisal institutions only for appraisal of real properties and real property 

projects or of rights and benefits associated to a certain real property, and determination of 

principles required to be abided by banks in receipt of other appraisal services, and provision of 

information, documents and reports by appraisal firms primarily to the Union of Appraisers of 

Turkey, and professional liability insurance cover required to be taken by appraisal firms as a part 

of their business operations, and temporary removal or cancellation of authorization. 

 

 Regulation Amending the Regulation on Calculation of Liquidity Coverage Ratio of Banks 

(promulgated in Official Gazette edition 29993 on 28/02/2017): The Regulation on Calculation 

of Liquidity Coverage Ratio of Banks has been revised and amended in order to defer to 

01/01/2008 the validity date of the application of calculation of consolidated liquidity coverage 

ratio over and by using daily data.  

 

 Regulation Amending the Regulation on Receipt of Support Services by Banks 

(promulgated in Official Gazette edition 29997 on 04/03/2017): This Regulation provides that 

the services of collection, counting, distribution and delivery of negotiable instruments may be 

offered and provided not only by the companies covered by the Law on Private Security Services 

no. 5188, but also by the service providers authorized by the Information Technologies and 

Communication Authority pursuant to and in reliance upon the Mail Services Law no. 6475. 

Furthermore, the same Regulation also contains clauses verifying that marketing services which 

may be received by banks from support service providers, and products and services included in 

the retail receivables class specified in sub-paragraph (g) of 1st paragraph of Article 6 of the 

Regulation on Measurement and Assessment of Capital Adequacy of Banks, and products and 

services relating to trading of all kinds of real properties and motor vehicles are also covered 

thereby, and that the institutions offering such services as marketing, and collection of information 

and documents, and signature of contracts and delivery of signed contracts to banks are no longer 

required to have been founded as a capital company.  

 

 Regulation Amending the Regulation on Principles of Foundation and Activities of Asset 

Management Companies (promulgated in Official Gazette edition 29997 on 04/03/2017): By 

this Regulation, it is clearly stipulated that the cancellation of operating licenses will also be 

published in the Official Gazette in order to keep the relevant parties of the industry informed 

thereabout.  

 

 Regulation Amending the Regulation on Internal Systems and Internal Capital Adequacy 

Assessment Process of Banks (promulgated in Official Gazette edition 29997 on 04/03/2017): 

This Regulation contains provisions aiming to prevent the practical problems encountered due to 

high number of appraisal companies contracted by banks for real property appraisal services in 

comparison to the number of other financial institutions referred to in the same text.  
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Market Developments 

 

  The number of banks operating in the banking sector was 51 as of June 2017. 33 of them 

were deposit banks, and 13 were development and investment banks. Of the deposit banks, 3 were 

state-owned banks, and 9 are private banks. In addition, there were 5 participation banks. 

  

  In the stated period the number of bank branches was around 11.700. Population per 

branch was around 6,866 and population per bank employee was around 381. The number of bank 

employees is decreased to 210 thousand.  

 

  BRSB has decided The Royal Bank of Scotland Plc. To finish operations and to start 

liquidation according to the Resolution Nr. 7326, dated May 11, 2017. 

 

  

UNITED KINGDOM 

 

The banking reform programme continues apace with further progress on financial 

stability, conduct and market-orientated measures. Despite that there are no evident immediate 

shifts in the regulatory space, the Referendum vote on the 23rd June 2016 has been dominating 

policy agendas and is likely to feature heavily in future. 

 

1. Prudential  

 

Ring Fencing  

 

Work has continued swiftly to complete the statutory and regulatory framework in support 

of requirements for the UK’s largest banking groups to ring-fence their core retail and commercial 

banking and payments services from other activities in global and wholesale banking markets. 

While only the five largest UK banking groups and some of their rapidly-expanding competitors 

will be in scope on 1 January 2019, the reorganisation involved has recently been described as 

being arguably the largest ever discrete change to the structure of the UK banking system, since it 

involves the re-engineering of banks accounting for approximately 75% of UK retail deposits.   

 

The completion of the regulatory regime has seen the Prudential Regulation Authority 

(PRA) consulting on and publishing three policy statements as required by, and as a supplement to 

legislation, with rules covering legal structures and governance arrangements, prudential 

requirements and intragroup-arrangements, outsourcing and reporting requirements. Work is also 

underway by the Financial Conduct Authority (FCA) and other regulators to support these 

statutory obligations. Individual banks are advanced in their planning process and the bulk of 

restructuring activities are expected to take place from 2017 through to mid-2018. 

 

Operational Continuity in Resolution 

 

The PRA issued final rules to ensure that if a bank goes into resolution, it can rely on the 

operational continuity of critical services that support functions which, in turn, are critical to the 

economy. This is also vital to the firm’s recovery actions, its orderly resolution, and 
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post-resolution restructuring. There are specific rules for firms that receive critical services from 

other members of their group, or from a business unit within the firm itself. 

 

BoE Approach to Setting the Minimum Requirement for Own Funds and Eligible Liabilities 

(MREL) 

 

In November 2016, the Bank of England (BoE) confirmed its approach to setting MREL. It 

will do this case-by-case, requiring each bank that is subject to a bail-in or partial transfer 

resolution strategy to meet an end-state MREL equal to the largest of twice its regulatory capital 

requirement (Pillar 1 and Pillar 2A), or twice its leverage ratio requirement. As a staging-post, 

banks must hold MREL equivalent to twice their Pillar 1 requirement plus one times their Pillar 2A, 

by the start of 2020.  

 

Capital buffers must be met on top of MREL, so banks cannot double count the same CET1 

for both MREL and capital buffers. The BoE will review the calibration and transition of MREL 

by the end of 2020, before setting end-state MRELs by the deadline of the end of 2020. 

 

The PRA also flagged that if a firm breaches its MREL requirements there may be a PRA 

investigation into whether the firm is in breach of, or likely to breach, its Threshold Conditions. 

These are the minimum conditions required for a bank to be authorised by the PRA, and include 

the requirement that it must have appropriate financial and non-financial resources. 

 

Regulatory/Supervisory Structures  

 

On 1 March, the PRA Board was replaced by the Prudential Regulation Committee (PRC), 

bringing the Prudential Regulation Authority (PRA) legally inside the BoE. This was required by 

the Bank and Financial Services Act of 2016. The PRA’s key supervisory and policy decisions are 

now taken by the PRC, but there are no changes to the PRA’s objectives or functions. 

 

Stress Testing  

 

In addition to the usual cyclical scenario, the 2017 stress test, which will be published in 

quarter four, includes a biennial exploratory scenario. 

 

The cyclical scenario tests banks’ reactions to economic shocks such as simultaneous 

global and UK recessions (- 4.7% of UK GDP), higher interest rates (4% Bank Rate), and a 33% 

drop in UK housing prices. The test aims to check whether banks can absorb the shock and 

continue lending. Banks will be required to meet the minimum CET1 capital requirements (an 

average of 6.5% in 2016) through the scenario. The requirement for globally systemic banks is 

increased to reflect the phasing-in of the new G-SIB capital buffers. 

 

The biennial exploratory scenario assesses the impact on the economy of banks’ reactions 

to long-term challenges. It assumes weak growth and falling world trade, a continued Bank Rate of 

0%, increased competition between banks, and on-going misconduct costs. The test has a 

seven-year horizon and is designed to examine the resilience of banks’ business models in the 

medium term. 

 



Institute of International Bankers Global Survey 2017 

 107 

MiFID II 

 

The last 12 months have been particularly significant in the finalisation of MIFID II, with 

level two guidance now finalised and ESMA having released the guidelines for level three. With 

regards to MiFID II product governance, the key objective has been to develop a common industry 

approach to the application of the target market criteria, a new requirement for manufacturers of 

products to develop a specific “target market” of clients that the product will in the first instance be 

marketed to by distributors. While ESMA acknowledges that the concept of proportionality is 

important to product governance, the application and scope of this principle will have a major 

impact on how firms approach MiFID II compliance following January 2018.  

 

MiFID II has also placed a number of new requirements on firms with regards to costs and 

charges. However, the lack of clarity around these requirements has caused particular concern over 

ex ante charges and the extent to which firms can rely on current PRIIPs regulation to satisfy 

MiFID requirements. 

 

The transaction reporting regime has undergone significant changes, with numerous 

challenges for the industry arising from these changes, such as the interpretation of regulatory 

guidance, difficulty with the practical implementation of the rules (e.g. the requirements around 

short selling), uncertainty on certain reporting regulations, and the overall challenge of having 

systems ready to go live on 3 January 2018. 

 

European Market Infrastructure Regulation (EMIR)  

 

On 4 May 2017, the European Commission released the EMIR Review, following a nearly 

two-year long consultative process. The Review proposed a number of technical changes to EMIR, 

including requiring single-sided reporting for counterparties engaging in exchange-traded 

derivatives (ETDs), exempting Pension Schemes Arrangements (PSAs) from compliance with the 

risk mitigation framework for three years, and restructuring the thresholds for financial and 

non-financial counterparties.  

 

The latter change will have particular effect for SSPEs, CSDs and AIFs – all of which are 

currently considered as non-financial counterparties under EMIR. This exempts these entities 

from elements of compliance with the risk mitigation framework, including the posting of initial 

and variation margin.  

 

The Commission also released at this time a Communication outlining what it regarded as 

the future challenges for financial market infrastructure across the EU. This included the potential 

for a “critical” amount of clearing services, provided via central counterparties (CCPs), such as 

LCH Ltd, to fall outside of the supervisory scope of the EU regulatory authorities after the UK’s 

foreseen withdrawal from the EU takes effect in March 2019.  

 

Following this, the Commission proposed a series of amendments to EMIR. The ECB and 

ESMA will be empowered to classify third country CCPs into tiers, with Tier 1 CCPs seeing 

relatively few changes and Tier 2 CCPs coming under further supervision from ESMA. There is 

also an additional category of “Too Big To Recognise”, which may require a CCP forced to 

relocate to the EU for clearing services of products denominated in euros. 
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Credit Conditions and the Buy-to-let Market  

 

The PRA issued new rules to regulate buy-to-let mortgages, which took effect in January 

2017. The aim was to bring all lenders up to current market standards and guard against any 

relaxation of underwriting standards, at a time when firms’ growth targets were likely to be 

challenged by weaker economic conditions and a rise in stamp duty, designed to dampen the 

growth of this type of lending. Specifically: 

 Affordability assessments, taking into account the borrower’s costs (including tax), 

verified personal income (if used by the lender), and potential future interest rate increases;  

 A specialist underwriting process for lending to landlords with four or more mortgaged 

buy-to-let properties; 

 Clarification that the CRR provision which reduces capital requirements on loans to SMEs 

should not be applied to buy-to-let business. 

 

UK Countercyclical Capital Buffer (CCyB) and Systemic Risk Buffer (SRB) 

 

In the wake of the BREXIT referendum, the BoE’s Financial Policy Committee (FPC) set 

the UK CCyB to 0% and said that this would not change until at least June 2017. The PRA also 

defined its approach to implementing the systemic risk buffer for ring-fenced banks and large 

building societies (that hold more than £25 billion in deposits). This will apply from 1 January 

2019. 

 

2. Conduct 

 

Financial Conduct Authority (FCA) Senior Managers and Certification Regime (SMCR)  

 

The SMCR regulatory reference rules came into force on 7 March, 2017, requiring banks 

to obtain references for new hires  before seeking regulatory approval or certification of those key 

individuals in relation to any  regulated roles they have held over the past six years. The rules aim 

to improve hiring decisions for bank staff who occupy roles that could cause ‘significant harm’ to 

the firm, or to its customers and to prevent the ‘rolling bad apples’ syndrome. The targeted roles 

include investment and mortgage advisers, and staff who administer benchmarks.  

 

On the same day, SMRC Conduct Rules first applied to banks’ ‘Conduct Rules Staff’, 

assigning personal regulatory duties to almost all bank employees. These require staff subject to 

the Conduct Rules to: 

  

 Act with integrity; 

 Act with due skill, care and diligence;  

 Be open with the PRA, FCA and other regulators; 

 Pay due regard to the interest of customers and treat them fairly;  

 Observe proper standards of market conduct.  
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Strengthening Individual Accountability in Banking and Insurance 

 

The PRA has issued several amendments to the individual accountability regime. These 

include: 

 A package of final rules, guidance and proposals: ‘Strengthening individual accountability 

in banking’ (September 2016 and May 2017), explaining the PRA’s expectations of how 

firms should comply with the regulatory framework of the: 

o Senior Managers Regime;  

o Certification Regime;  

o Assessment of fitness and propriety;  

o Conduct Rules; and  

o Regulatory References.  

 

 Changes to the rules on whistleblowing, to ensure that the staff of UK branches of banks 

and insurers know how to safely raise concerns to the regulator, and challenge poor 

practice and behaviour (effective September 2017).  

 

A new Chief Operations Senior Management Function is to be responsible for ‘the firm’s 

performance of its obligations under the Outsourcing part of the PRA Rulebook’. 

 

Incentive Compensation Arrangements 

 

Buy-outs of variable remuneration: the PRA published final rules amending the 

Remuneration Part of the PRA Rulebook to ensure that buy-outs do not either blunt the incentives 

of the current rules on malus and clawback, or allow employees to avoid the consequences of their 

actions. A later supervisory statement removed the individual ‘de minimis’ exemption for 

buy-outs. But as a concession to proportionality, the buy-out rules will not have to be applied by 

smaller banks. 

 

General expectations on remuneration: in April 2017, the PRA clarified its expectations on 

remuneration, consolidating existing supervisory statements covering: proportionality, material 

risk takers, the application of malus and clawback to variable remuneration, governing 

body/remuneration committees, risk management and control functions, remuneration and capital, 

risk adjustment, personal investment strategies, remuneration structures, deferral, and breaches of 

the remuneration rules. A key change is that guaranteed variable remuneration (guaranteed year 

one bonuses) now counts towards the ‘bonus cap’. 

 

FCA “Financial Advice Market Review” (FAMR) to implement in April 2017 

 

The roll out of FAMR continues, while the FCA is consulting on: 

 Firms offering ‘streamlined advice’ on a limited range of consumer needs. 

 Types of information to use in a fact find, and key considerations for verifying a third party 

fact find. 

 Firms offering services to consumers making their own investment decisions, without a 

personal recommendation, and 

 A new factsheet on what advice employers and trustees can give without being subject to 

regulation. 



Institute of International Bankers Global Survey 2017 

 110 

Retail Banking Market Investigation 

 

The Competition and Markets Authority has now concluded its market study into the 

Personal and Business Current Account markets and has published a series of remedies aimed at 

redressing the adverse effects on competition in the market that were identified in their study. 

These include: Open API standards and data sharing; Prompts; Transaction history; Automatic 

enrolment into a programme of alerts; Monthly Maximum Charge; Publication of rates for SME 

lending products; Tool offering indicative price quotes and eligibility indicator; SME banking 

comparison tools and Open Up Challenge; Standardisation of BCA account opening; Monitoring 

and compliance reporting; Directions by the CMA as to compliance; Supply of information to the 

CMA. 

 

Corporate Criminal Offence of Failure to Prevent the Facilitation of Tax Evasion 

 

The UK has introduced a new corporate criminal offence of failure to prevent the criminal 

facilitation of tax evasion under the Criminal Finances Act 2017. The law incorporates two 

‘failure to prevent facilitation’ offences – one for domestic tax evasion and one for evading foreign 

taxes.  A company commits an offence if it fails to prevent an ‘associated person’ from committing 

a UK or foreign tax evasion facilitation offence.  Facilitating in this context broadly means 

criminally assisting others to evade taxes. There is a dual criminality requirement in relation to the 

failing to prevent foreign tax evasion facilitation offence– both the tax evasion, and the facilitation, 

must be offences under both the relevant foreign law and English law. The law has a broad 

extra-territorial scope: a non-UK headquartered bank may fall within scope merely by virtue of 

having a UK branch, even if that branch is not itself involved in the facilitation or the evasion. The 

offence is one of strict liability, subject only to the defence that the relevant body can prove that, 

when the tax evasion facilitation offence was committed, either (a) the relevant body had in place 

reasonable prevention procedures; or (b) in all the circumstances it was not reasonable to expect 

the relevant body to have any prevention procedures in place. 

 

Capital Markets Union  

  
Following the UK’s vote to leave the EU, the Commission announced that it would review 

the Capital Markets Union (CMU) project ahead of the release of its mid-term review in July 2017. 

In the interim period, agreement has been reached at EU level on key legislative initiatives such as 

Simple, Transparent and Standardised (STS) securitisation, as well as the Prospectus Regulation.  

 

Various non-legislative initiatives continue to be pursued under the banner of CMU. These 

include various consultations on financial services regulation, covered bonds, European 

insolvency proposals and retail financial services. We also expect more substantial responses from 

the Commission to their January 2016 Call for Evidence on financial service regulation. 

 

3. Financial and Cyber Crime 

 

Cyber Crime  

 

Cyber security has moved high up the UK Government's agenda with a permanent 

Ministerial Cyber Committee established to improve the UK’s cyber security. This brings together 
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Departments from across Government, including the Foreign and Commonwealth Office, Ministry 

of Defence, Home Office, the Department of Culture Media and Sport and the Department of 

Health.   

 

In November 2016, the Government published a National Cyber Security Strategy 

2016-2021, setting out the vision and approach to tackling and managing cyber threats in the UK. 

Alongside the Strategy, a National Cyber Security Centre (NCSC) was created to support a 

collective approach to improve the cyber resiliency of the UK’s infrastructure and in the public and 

private sector.  NCSC brings together representatives from specialist UK bodies on cyber security 

including the Global Communications Headquarters (GCHQ) and the Community Emergency 

Response Team UK (CERTUK).  It will be the first outward-facing authority on cyber security 

making it much simpler for businesses to interact with government on cyber security issues.   

 

The UK financial services regulators and authorities have also increased coordination in 

the sector. For example, the BoE has taken a leading role in supporting cutting edge technology 

through their FinTech accelerator and the continued development of their cyber resilience testing 

framework, CBEST.  The Bank's Cross Market Operational Resilience Group (CMORG) cyber 

coordination group also brings together the industry as well as other regulators and policy makers 

notably the FCA and HM Treasury.  

 

However if a step change is to be made in managing cyber security, regulators and 

Government agencies will need to continue collaborating with business.  Government also needs 

to support and facilitate increased information sharing between the public and private sector. 

There is also a need for an international focus – stronger cooperation between jurisdictions is 

required to anticipate and support future FinTech developments, as well as encouraging cyber 

security through more sharing internationally information on threats. 

 

Financial Crime  

 

The Criminal Finances Act, which received Royal Assent on 27 April 2017, implements 

the legislative provisions of the 2016 AML Action Plan, including enabling disclosure orders for 

money laundering investigations, extending the moratorium period for investigation of suspicious 

activity reports, and providing a limited legal gateway for information sharing between firms in the 

regulated sector. Further work is required on information sharing, not least work to allow firms in 

the regulated sector to share information prior to actual suspicion and fundamental reform of the 

Suspicious Activity Regime (SARs). This work is important to ensure that the AML Action Plan 

reshapes the AML landscape to become a more strategic, intelligence led approach which supports 

the financial sector to manage and mitigate risks and threats. The legislation also introduces radical 

new tools to tackle corruption, such as Unexplained Wealth Orders, civil recovery of property 

related to overseas human rights abuses and a corporate criminal offence of failure to prevent 

facilitation of tax evasion. 

 

The wider AML landscape in the UK remains volatile with overlapping developments 

from EU legislation, the AML Action Plan and the 2016 London Anti-Corruption Summit, 

including consultation on a radical extension of corporate liability for all forms of economic crime. 

Preparations for the Criminal Finances Act have been complicated by simultaneous 

implementation of the Fourth Money Laundering Directive and Funds Transfer Regulation, with 
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delayed consultations on the joint UK implementation regulations, the draft FCA guidance on new 

requirements for Politically Exposed Persons (PEPs) and the draft ESA guidelines on the Funds 

Transfer Regulation. Against this background there is a clear and growing need for a more holistic 

approach to all types of financial crime and compliance. 

 

 

UNITED STATES  

 

 Two weeks after his inauguration, President Trump on February 3, 2017 signed  executive 

order 13772 setting forth  "core principles" for the regulation of the U.S. financial system and 

directing the Secretary of the Treasury to report back to him within 120 days on the extent to which 

current government policies are inconsistent with those principles and actions needed to promote 

them.   On June 12th, Treasury Secretary Steven Mnuchin released his initial report to the President, 

covering banks and credit unions.  Subsequent reports will cover capital markets, asset 

management, insurance, non-bank financial firms and fintech.  Rather than recommending a 

sweeping repeal of the post-crisis financial regulatory framework erected by the 2010 Dodd-Frank 

Act, the June report took a more tailored approach, recommending, for example, a recalibration of 

the Volcker Rule, not its elimination.  In Congress, meanwhile, the Republican-led House of 

Representatives on June 8th voted along party lines to approve the Financial CHOICE Act, a 

comprehensive bill that would drastically roll back the Dodd-Frank Act, including an outright 

repeal of the Volcker Rule and the FDIC's orderly liquidation authority.  The 

Republican-controlled Senate has not yet produced a bill.  In other significant developments, the 

Federal Reserve Board on December 15th voted unanimously to approve a final rule establishing 

total loss absorbing capacity (TLAC) and buffers, long-term debt, and clean holding company 

requirements for U.S. G-SIBs and the U.S. intermediate holding companies or foreign G-SIBs.  In 

the derivatives area, the Commodity Futures Trading Commission on July 25th issued a no-action 

letter that extends relief to non-U.S. swap dealers registered with the CFTC from certain 

transaction-level requirements under the Commodity Exchange Act.  The relief is tied to the 

effective date of Commission action addressing whether or not a particular transaction-level 

requirement is applicable to certain swaps between Non-U.S. swap dealers and non-U.S. 

counterparties.  In the cybersecurity area, the New York State Department of Financial Services’ 

Part 500 cyber rules went into effect March 1st. 

 

 Following is a review of key developments that are of particular importance to foreign 

banking organizations operating the United States. 

 

Executive Order 13772 and Treasury’s Initial Report 
 

 The “core principles” identified in President Trump’s February 3rd Executive Order 

included the following: i) prevent taxpayer-funded bailouts; ii) foster economic growth and 

vibrant financial markets through more rigorous regulatory impact analysis that addresses 

systemic risk and market failures, such as moral hazard and information asymmetry; iii) enable 

American companies to be competitive with foreign firms in domestic and foreign markets; iv) 

advance American interests in international financial regulatory negotiations and meetings; and v) 

restore public accountability within Federal financial regulatory agencies and rationalize the 

Federal financial regulatory framework.  The Executive Order directed the Treasury Secretary, in 

consultation with the Financial Stability Oversight Council, to report back to the President on 

https://www.whitehouse.gov/the-press-office/2017/02/03/presidential-executive-order-core-principles-regulating-united-states
https://www.whitehouse.gov/the-press-office/2017/02/03/presidential-executive-order-core-principles-regulating-united-states
http://c.ymcdn.com/sites/www.iib.org/resource/resmgr/Executive_Orders/20170612EO13772Report.pdf
https://www.federalreserve.gov/newsevents/press/bcreg/bcreg20161215a1.pdf
http://www.cftc.gov/idc/groups/public/@lrlettergeneral/documents/letter/17-36.pdf
http://www.cftc.gov/idc/groups/public/@lrlettergeneral/documents/letter/17-36.pdf
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existing laws and regulations that are inconsistent with those core principles and necessary 

remedial actions, including through reinterpretation of existing rules and legislation. 

 

 Secretary Mnuchin’s initial June report covering banks and credit unions addressed a 

number of the key Dodd-Frank requirements, including the Volcker Rule, capital and liquidity 

requirements and living wills.  In a section devoted specifically to FBOs, the Treasury report  

favorably responded to core recommendations contained in the IIB's April 28th submission to 

Treasury.  Notably, the report adopted the IIB's long-standing position that the threshold for 

applying Dodd-Frank enhanced prudential standards to FBOs should be based on their U.S. 

footprint, not on their global consolidated assets. The Treasury report also reflected IIB 

recommendations regarding the recalibration of IHC requirements.  Additionally, the report made 

a number of positive recommendations in connection with the Volcker Rule, including an 

exemption from the definition of "banking entity" for foreign funds owned or controlled by a 

foreign affiliate of a foreign bank with U.S. operations. In his June report, Secretary Mnuchin 

recommended that Congress amend the $50 billion threshold under Section 165 of Dodd-Frank for 

the application of enhanced prudential standards "to more appropriately tailor these standards to 

the risk profile of bank holding companies," but he didn't suggest a specific 

increase.  Subsequently, at a July 27th hearing of the House Financial Services Committee, 

Treasury Secretary Mnuchin said he wants the SIFI threshold raised "quickly" to "at least" 

$250-300 billion. Both in his prepared opening statement and in response to Chairman 

Hensarling's questioning, Secretary Mnuchin also called the Volcker Rule "overly complex" and 

in need of a legislative remedy. 

 

Meanwhile, at a Congressional hearing on June 22nd, Federal Reserve Board Governor 

Jerome Powell said the Fed is reassessing whether the Volcker Rule implementation regulation 

"most efficiently achieves its policy objectives." In his testimony before the Senate Banking 

Committee, he expressed the Fed’s view that “there is room for eliminating or relaxing aspects of 

the implementing regulation that do not directly bear on the Volcker rule's main policy goals," 

suggesting also that Congress consider focusing the Volcker rule on entities with significant 

trading books and eliminating it for smaller firms.  In an earlier speech before a business group in 

January, Governor Powell said the Volcker Rule was discouraging banks from market-making in 

the corporate bond market.  "Low long-term rates have encouraged corporate debt issuance at the 

same time that some regulations, particularly the Volcker rule, have discouraged banks from 

holding and making markets in such debt," he said.  Governor Powell, who is the point person for 

banking regulation and supervision on the Fed Board pending Senate confirmation of Randal 

Quarles as Vice Chair for Supervision, also expressed support for increasing the $50 billion 

threshold for enhanced prudential standards under section 165 of Dodd-Frank, and in response to a 

question during the hearing said he is "comfortable" with Treasury Secretary Mnuchin's 

recommendation in his June 12th report that the section 165 threshold for FBOs should be based 

on their U.S. footprints, rather than on their global consolidated assets.   

 

On July 21st, the five federal regulatory agencies responsible for implementing the Volcker 

Rule announced that that they are coordinating their respective reviews of the treatment of foreign 

excluded funds under the rule, and their implementing regulations.  The agencies acknowledged 

that complexities in the statute and the implementing regulations may result in certain foreign 

excluded funds becoming subject to regulation under the Volcker Rule because of governance 

arrangements with or investments by a foreign bank. In their announcement, the agencies said they 

https://www.treasury.gov/press-center/press-releases/Documents/A%20Financial%20System.pdf
http://www.iib.org/news/347089/IIB-submitted-recommendations-to-Treasury-regarding-Executive-Order-13772.htm
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=402207
https://financialservices.house.gov/uploadedfiles/hhrg-115-ba00-wstate-smnuchin-20170727.pdf
https://www.banking.senate.gov/public/_cache/files/4a5d2609-6d61-4d20-a01e-a3f864633ba2/F34B018FA3CC1721CAA5D6EF79ACFEA8.powell-testimony-6-22-17.pdf
https://www.federalreserve.gov/newsevents/speech/powell20170107a.htm
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20170721a.htm
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are considering ways in which the implementing regulations may be amended, or "other 

appropriate action" that may be taken.  "It may also be the case that congressional action is 

necessary to fully address the issue," the agencies said.  The Fed, OCC and FDIC announced that 

they will defer action with respect to qualifying foreign excluded funds, subject to certain 

conditions, for a period of one year.   

 

On August 2nd, the Office of the Comptroller of the Currency announced that it was 

seeking public comments on revising the final regulation implementing the Volcker Rule (click 

here for Federal Register notice).  In particular, the OCC sought public input on ways to tailor the 

rule's requirements and clarify key provisions that define prohibited and permissible activities. The 

agency also sought input on how the five Volcker agencies could implement the existing rule more 

effectively without revising the regulation. In addition, the OCC requested supporting data that can 

inform specific changes to the regulation, and help assess the effectiveness of implementation 

efforts to date.  "The input received in response to this notice will further the dialogue on how to 

improve the regulation that was such a significant part of the U.S. Treasury's June report on core 

principles for regulating the U.S. financial system," said Acting Comptroller of the Currency Keith 

Noreika.  "A bipartisan consensus has emerged that the Volcker Rule needs clarification and 

recalibration to eliminate burden on banks that do not engage in covered activities and do not 

present systemic risks," he added.  The OCC's notice seeking public comment included several 

references to the IIB's April submission to Secretary Mnuchin in connection with his June report 

on core principles, including with respect to the IIB's position that the Volcker agencies' definition 

of "covered fund" is overly broad and goes well beyond the original intent to capture private equity 

funds and hedge funds.  

 

The IIB’s September 21st letter to the OCC on recommended regulatory changes to the 

Volcker Rule focused on cross-border issues and potential extraterritorial effects of particular 

interest to internationally headquartered banks with U.S. banking operations.  "The principal 

concern for international banks is the Final Rule's unwarranted extraterritorial reach and the 

resulting undue burden on their non-U.S. operations," the IIB letter stated. "For those international 

banks to which the Volcker Rule applies, we strongly urge that it be applied solely to their U.S. 

operations, as originally intended by Congress," and the IIB recommended that international banks 

with very limited U.S. operations should be excluded from the Volcker Rule.  Other key 

recommendations contained in the IIB's letter addressed, among other issues, the TOTUS 

exemption, the breadth of the "trading account" definition, the treatment of foreign government 

securities, the definition of "covered funds," the treatment of foreign public funds, the exclusion of 

"foreign excluded funds" from the definition of "banking entity," and the Super 23A provisions.    

 

Legislative Proposals 

 

The House of Representatives on June 8th approved the Financial CHOICE Act in a 

party-line vote of 233 - 186.  The comprehensive bill would drastically roll back the Dodd-Frank 

Act, including an outright repeal of the Volcker Rule and the FDIC's orderly liquidation 

authority.  It would also make significant changes to the Fed's CCAR process.  For example, the 

Fed could not subject a company to CCAR more than once every two years, and the Fed could not 

object to a company's capital plan on the basis of qualitative deficiencies.  The bill's "off-ramp" 

provision would allow well-capitalized banks to opt out of most Dodd-Frank requirements.   

 

https://www.occ.treas.gov/news-issuances/news-releases/2017/nr-occ-2017-89.html
https://www.gpo.gov/fdsys/pkg/FR-2017-08-07/pdf/2017-16556.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-08-07/pdf/2017-16556.pdf
https://c.ymcdn.com/sites/iib.site-ym.com/resource/resmgr/iib_comment_letters/IIB_Recommendations_to_Treas.pdf
https://url.emailprotection.link/?aEfqWnWJHlzsblabAk9BPU_NOBEIRZHz_Tfwzo5GFEMtyUpn1YP5tX4pZn-vlkU-apGg1NK4NCGddwd-4wZb6JRxKPgHz1l0qlKUovbAOVlfD6aiM33iYB-eb-IftTLvZg3qvZZ5S_H8Zv-EcckuCMYUccW1-hW5EKb0bXrTDZ9q8S3-Spl1hFj6qqj_QD3WTj0Tgz-NbFQVe2SlSJ-5fyRur1o6MFIcJbI6JrzoO1tWUmXBPaav8I74B-KzWHu5dSjfbwebf0KOXCHbA6jgZ_MmlPU6LH3U1wpycc7eHNMvSiqH6eK4HjK8PR4uHrH8Nu24jcs1lRzau_JwnRVltdgRsksSsNfYh4r-Iu36JLQk1nwaBnOu91WlseINvob4f2DP7dL9wyhOV-Xw1u31cW7vo3QrqjVZzW1SRrAzoOZXCx4QsMQXBYBzuXyIHwIzha6tNiycN1ysl8rBc4wauCc1AeG5oq6yH5DjknaIbnj7PC9XbKUJBd9O6I7GLiSFThJ07Uhoq3iiaKRwnKqFjkxmaOspr0IBXEp4VMgQ8j3b8zuVCTVj-MTh2UUpS1wFyfojqE02oZQIfpXGL6rFsXA~~
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Meanwhile, the Senate Banking Committee on June 8th released legislative proposals it 

solicited from a wide variety of stakeholders in its effort to draft an economic growth bill.  The 

proposals released by the Committee include the IIB's April 14th letter, which focused on the SIFI 

threshold and SIFI tailoring.  The IIB letter focused in particular on the $50 billion SIFI 

threshold and further tailoring of applicable SIFI requirements.  "Because the $50 billion SIFI 

threshold determines the applicability of the enhanced prudential standards prescribed under 

Section 165 and is measured on the basis of global assets, it has resulted in application of those 

standards to more than 100 FBOs, as compared to 26 U.S.-headquartered banks, notwithstanding 

that for the significant majority of these FBOs their U.S. operations have under $10 billion in total 

assets in the United States," the IIB noted.  "This discrepancy runs counter to the purpose of 

Section 165, which is to "prevent or mitigate risks to the financial stability of the United States . . ., 

and it misallocates resources from lending activity that promotes economic growth to 

unproductive compliance exercises," the IIB further stated.  The letter also addressed the 

impediments to lending and other services caused by the structural and regulatory requirements 

imposed on FBOs with over $50 billion in U.S. non-branch assets, which are forced under Section 

165 of Dodd-Frank to house their U.S. non-branch operations under an intermediate holding 

company (IHC) separately capitalized from the parent.  To address these concerns, the IIB 

recommended that  both the threshold for application of the Section 165 enhanced prudential 

standards and the application of the standards themselves should be modified to more accurately 

reflect the risk a firm poses to the U.S. financial system, and that in the case of FBOs, these 

assessments should be based on their U.S. operations. The IIB also called for greater coordination 

and consistency among regulators with respect to derivatives and cybersecurity.   

 

In another legislative approach, Rep. Blaine Luetkemeyer on July 19th reintroduced the 

Systemic Risk Designation Improvement Act (H.R. 3312), which would more closely base the 

regulation of financial institutions on risk rather than asset size alone. The bill replaces the 

Dodd-Frank $50 billion asset threshold for designation of a bank holding company as a 

Systemically Important Financial Institution (SIFI) with a series of risk-based standards to 

measure systemic importance. Specifically, the bill requires the Federal Reserve to review an 

institution's size, interconnectedness, substitutability, global cross-jurisdictional activity, and 

complexity before determining whether that institution should be subject to the full SIFI regulatory 

regime.  Rep. Luetkemeyer introduced similar legislation in the 113th and 114th Congresses, with 

House passage in the last Congress.    

 

TLAC 

 

The Federal Reserve Board on December 15, 2016 voted unanimously to approve a final 

rule establishing total loss absorbing capacity (TLAC) and buffers, long-term debt, and clean 

holding company requirements for U.S. G-SIBs and the U.S. intermediate holding companies or 

foreign G-SIBs.  In response to the IIB's comment letter, the Fed made certain adjustments in the 

final rule, particularly with respect to modifying the eligibility requirements for internal long-term 

debt to address tax concerns so that final requirements enable characterization of these instruments 

as debt, and not equity, for federal income tax purposes.  The Federal Reserve also responded to 

the IIB’s concern that MPOE IHCs should be allowed to issue debt externally to third parties.   

 

 

 

https://www.banking.senate.gov/public/_cache/files/67af1793-3dc6-495e-8d46-f1ba2c22b204/4753F43FA6D7A7A53A6DAEF5344935C9.institute-of-international-bankers-submission.pdf
https://c.ymcdn.com/sites/iib.site-ym.com/resource/resmgr/weekly_bulletin/LeutkemeyerBill_2017.pdf
https://www.federalreserve.gov/newsevents/press/bcreg/bcreg20161215a1.pdf
https://www.federalreserve.gov/newsevents/press/bcreg/bcreg20161215a1.pdf
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 Qualified Financial Contracts 

 

The Federal Reserve Board on September 1st voted to approve a draft final rule that would 

establish restrictions on the qualified financial contracts (QFCs) - such as derivatives contracts and 

repurchase agreements - of U.S. global systemically important banking organizations (GSIBs) and 

the U.S. operations of foreign GSIBs.  The final rule would require the QFCs of GSIBs to contain 

contractual provisions that recognize the automatic stay of termination provisions and 

transfer provisions applied in resolutions under Title II of the Dodd-Frank Act and the Federal 

Deposit Insurance Act.  The final rule would also generally require QFCs of GSIBs to prohibit a 

counterparty to the QFC from exercising cross-default rights.  In response to the IIB's request, the 

Fed limited the treatment of foreign bank multi-branch master agreements as covered QFCs to 

those agreements relating to transactions booked at U.S. branches or agencies (the proposal had 

included as well transactions booked at a non-U.S. branch for which payment or delivery may be 

made at a U.S. branch or agency).  The final rule is intended to address the threat to orderly 

resolution and financial stability posed by the disorderly unwind of a failed GSIB's QFCs.  The 

final rule would complement the Board's final rule on total loss-absorbing capacity (TLAC), 

long-term debt, and clean holding company requirements for U.S. GSIBs and the U.S. 

intermediate holding companies of foreign GSIBs, and is intended to protect the financial stability 

of the United States by further facilitating the orderly resolution of a failed GSIB.    

 

CCAR 

 

The Federal Reserve Board on January 30th finalized a rule adjusting its capital plan and 

stress testing rules, effective for the 2017 cycle. The final rule removes large and noncomplex 

firms from the qualitative assessment of the Federal Reserve's Comprehensive Capital Analysis 

and Review (CCAR), reducing significant burden on these firms and focusing the qualitative 

review in CCAR on the largest, most complex financial institutions.  As defined in the rule, "large 

and noncomplex" firms are bank holding companies and U.S. intermediate holding companies of 

foreign banking organizations with average total consolidated assets between $50 billion and $250 

billion, average total nonbank assets of less than $75 billion, and that are not identified under the 

Federal Reserve's Regulation Q as global systemically important bank holding companies.  Under 

the proposal, for a firm to be removed from the qualitative portion of CCAR, it also needed to have 

less than $10 billion in foreign exposure. However, in response to comments by the IIB and others, 

the final rule removed that criterion.  

 

Cybersecurity 
 

The New York State Department of Financial Services on February 16th announced the 

adoption of its cybersecurity regulation effective March 1st.  Finalized less than 3 weeks after the 

close of the comment period on the updated version of the proposal the Department issued on 

December 28, 2016, the Part 500 rules were adopted substantially as re-proposed.  The IIB on 

January 27th submitted a comment letter on the revised cybersecurity proposal. While expressing 

appreciation for the Department's efforts to address concerns raised in the IIB's November 14th 

comment letter  on the original September 2016 proposal, the IIB's January 27 letter focused on 

persisting concerns regarding the intended scope of the proposed cyber requirements and 

standards as applied to foreign banking organizations with branches in New York.  Specifically, 

the IIB requested that the definition of "Covered Entity" be revised to clarify that the "Covered 

https://www.federalreserve.gov/newsevents/pressreleases/bcreg20170901a.htm
https://www.federalreserve.gov/newsevents/press/bcreg/bcreg20170130a1.pdf
http://www.dfs.ny.gov/legal/regulations/adoptions/rf23-nycrr-500_cybersecurity.pdf
https://c.ymcdn.com/sites/iib.site-ym.com/resource/resmgr/iib_comment_letters/20170127IIBPart500Comments_f.pdf
http://c.ymcdn.com/sites/www.iib.org/resource/resmgr/cybersecurity/20161114DFSCyber_IIBComments.pdf
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Entity" is only the New York branch in the context of FBOs.  The IIB also sought clarification of 

the Department's intended limits to the extraterritorial application of the proposed cyber 

requirements.  "Clarification of this key implementation question is essential to enable FBOs to 

understand, assess and successfully discharge their compliance obligations under the regulation, 

especially taking into account the different degrees to which New York branches are 

interconnected with the cybersecurity programs of their FBO head office or other offices outside 

the United States," the IIB said.   

 

As was the case with the initial proposal, the final regulations require banks, insurance 

companies, and other DFS-regulated financial services institutions to establish a cybersecurity 

program; adopt a written cybersecurity policy; designate a Chief Information Security Officer 

responsible for implementing, overseeing and enforcing its new program and policy; and have 

policies and procedures designed to ensure the security of information systems and nonpublic 

information accessible to, or held by, third-parties, along with a variety of other requirements to 

protect the confidentiality, integrity and availability of information systems.  

 

Covered entities have 180 days from the March 1, 2017 effective date to come into 

compliance with most of the requirements, including the certification requirement, with transition 

periods of one year, and there are additional transition periods for the other provisions. 

 

At the federal level, the three federal banking regulatory agencies on October 19, 2016 

released an advance notice of proposed rulemaking on potential enhanced cybersecurity 

risk-management and resilience standards that would apply to large and interconnected entities 

under their supervision.  The standards also would apply to services provided by third parties to 

these firms. The Federal Reserve Board, the FDIC and the OCC are considering applying the 

enhanced standards to depository institutions and depository institution holding companies with 

total consolidated assets of $50 billion or more, the U.S. operations of foreign banking 

organizations with total U.S. assets of $50 billion or more, and financial market infrastructure 

companies and nonbank financial companies supervised by the Board.  The ANPR addresses five 

categories of cyber standards: cyber risk governance; cyber risk management; internal dependency 

management; external dependency management; and incident response, cyber resilience, and 

situational awareness.  

 

            The standards would be tiered, with an additional set of higher standards for systems that 

provide key functionality to the financial sector.  For these sector-critical systems, the agencies are 

considering requiring firms to substantially mitigate the risk of a disruption or failure due to a 

cyber event. To benefit from comments on all aspects of the potential enhanced standards, the 

agencies said they are issuing an ANPR before developing a more detailed proposal for 

consideration.  The agencies also sought comments on potential methodologies that could be used 

to quantify cyber risk and to compare cyber risk at entities across the financial sector.   

 

In a February 17th comment letter on the ANPR, the IIB addressed aspects of the proposal 

as they apply to foreign banking organizations.  Specifically, the letter expressed support for 

determining the scope of application of the proposed enhanced standards based on an FBO's 

combined U.S. operations (CUSO) and applying the standards to those operations on an 

enterprise-wide basis.  In addition, the IIB requested clarification of how the proposed cyber risk 

governance arrangements would apply on a CUSO basis, the extraterritorial scope of the standards, 

http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20161019a1.pdf
https://c.ymcdn.com/sites/iib.site-ym.com/resource/resmgr/iib_comment_letters/20170217IIBCyberANPRLetter_f.pdf


Institute of International Bankers Global Survey 2017 

 118 

and application of the proposed internal and external dependency management standards to 

FBOs.   

 

 In another cyber-related development, President Trump on May 11th signed a 

Cybersecurity Executive Order.  The Executive Order focuses on three areas: 1) improving 

government's cybersecurity, including requiring government agencies to follow the NIST 

Cybersecurity Framework; 2) engaging the federal government to help better protect U.S. critical 

infrastructure owners, which includes the financial services industry; and 3) working 

internationally with other countries to enhance cybersecurity defenses, and require U.S. agencies 

(including State, Treasury, DOD, and Homeland Security) to develop strategic policy options to 

deter adversaries.   

 

Derivatives 
 

The CFTC on July 25th issued a no-action letter that extends relief to non-U.S. swap 

dealers registered with the CFTC from certain transaction-level requirements under the 

Commodity Exchange Act.  The relief is tied to the effective date of Commission action 

addressing whether or not a particular transaction-level requirement is applicable to certain swaps 

between Non-U.S. swap dealers and non-U.S. counterparties.  The relief was necessitated by 

compliance issues raised by a staff advisory (13-69) issued on November 14, 2013 which took the 

position that the Commission's transaction-level requirements with respect to swaps between a 

non-U.S. swap dealer (whether an affiliate or not of a U.S. person) and a non-U.S. person are 

applicable if the swap is arranged, negotiated, or executed by personnel or agents of the non-U.S. 

swap dealer located in the U.S.  The no-action letter was issued a day after the IIB, ISDA and 

SIFMA submitted a joint letter to the Commission urging the removal of time limitations "on 

certain no-action relief where persisting issues remain difficult, if not impossible, to remedy under 

current circumstances."  The CFTC issued five no-action letters in connection with Staff Advisory 

13-69 prior to the letter issued on July 25th.    

 

 Earlier, the Commission on May 3rd voted to seek public input on simplifying and 

modernizing the Commission's rules.  CFTC Chairman J. Christopher Giancarlo initially 

announced his Project KISS ("Keep It Simple, Stupid") in March as an agency-wide internal 

review of CFTC rules, regulations and practices to identify those areas that can be simplified to 

make them less burdensome and less costly.  "Let me be very clear, this exercise is not about 

identifying existing rules for repeal or even rewrite. It is about taking our existing rules as they are 

and applying them in ways that are simpler, less burdensome and less of a drag on American 

economy," he said in a March speech, detailing his agenda.  The agenda also calls for fixing what 

he has called the CFTC's "flawed" swaps trading rules in a way that allows market participants to 

choose the manner of trade execution best suited to their swaps trading and liquidity needs. He also 

said the CFTC should engage with its overseas regulatory counterparts on the basis of cross-border 

comity, not uniformity.  As the same time, he said the CFTC "must fully embrace the Trump 

Administration's executive order to advance American interests in international financial 

regulatory negotiations and meetings. This means the CFTC should be an active participant in 

international bodies, like IOSCO, in which it pursues policies that are most appropriate for 

American markets."   

 

https://www.whitehouse.gov/the-press-office/2017/05/11/presidential-executive-order-strengthening-cybersecurity-federal
http://www.cftc.gov/idc/groups/public/@lrlettergeneral/documents/letter/17-36.pdf
https://c.ymcdn.com/sites/iib.site-ym.com/resource/resmgr/weekly_bulletin/IIB-ISDA-SIFMA_Project_KISS_.pdf
http://www.cftc.gov/PressRoom/SpeechesTestimony/opagiancarlo-20
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On September 29th, the IIB submitted a comment letter in response to CFTC Chairman 

Giancarlo's "Project KISS" initiative.  The IIB's comments focus on the Commission's 

rulemakings pursuant to Title VII of the Dodd-Frank Act and how they apply to foreign banks 

engaged in swap activities, both directly and through their affiliates located within and outside the 

United States.  The letter addresses the key scope and definitional matters covered by the CFTC's 

July 2013 Cross-Border Guidance and subsequent related Commission rulemakings and guidance, 

such as the availability of substituted compliance and definitions of "U.S. person," "guaranteed 

affiliate," and "affiliate conduit."  The letter also addresses issues relating to: i) the registration and 

regulation of SDs and MSPs; ii) swap data reporting requirements and large trader reporting 

requirements; and iii) the inter-affiliate exemption from mandatory clearing requirements and the 

application of mandatory trading requirements to inter-affiliate swaps.  

 

 In other developments, the CFTC on October 13, 2016 voted to extend the $8 billion swap 

dealer registration de minimis threshold until December 31, 2018.  It had been set to drop to $3 

billion at the end of 2017.   On December 2nd, the CFTC approved proposed rules establishing 

minimum capital, liquidity and financial record-keeping requirements for swap dealers and major 

swap participants that are not subject to the capital rules of a prudential regulator.  In a May 15th 

comment letter on the proposed rules, the IIB expressed support for the Commission's decision to 

permit non-U.S. swap dealers to substitute compliance with comparable home country 

requirements.  The IIB also recommended additional steps the Commission should take to enhance 

and clarify the proposed rule's substituted compliance regime.  The IIB also recommended steps 

the Commission should take to clarify and streamline the proposed rule's financial reporting 

requirements, particularly for non-U.S. swap dealers and to establish an appropriate compliance 

schedule.  

 

Correspondent Banking 
 

The OCC on October 5, 2016 issued guidance to national banks, federal savings 

associations, and federal branches and agencies regarding periodic reevaluation of the risks related 

to correspondent accounts for foreign financial institutions. The guidance describes corporate 

governance best practices for banks' consideration when conducting periodic evaluations of risk 

and making account retention or termination decisions relating to their foreign correspondent 

accounts. The guidance also reiterates the OCC's supervisory expectation that, in connection with 

implementing the requirement that banks have established policies and procedures for conducting 

risk assessments for foreign correspondent accounts, banks should periodically evaluate and 

reassess this risk as part of their ongoing risk management and due diligence practices and that this 

reevaluation should be "based on analysis of the risks presented by individual foreign financial 

institutions and the bank's ability to manage those risks."  The OCC noted that the guidance "does 

not create, change, or supersede legal requirements."   

 

Form FR Y 7-Q 

 

The Federal Reserve on December 7th published a notice in the Federal Register that it has 

finalized its proposed revisions to Form FR Y-7Q implementing the home country capital 

adequacy requirements prescribed in Sections 252.143(b) and 252.154(b) of Regulation YY. 

These revisions are effective December 31, 2016, except for the three new line items regarding an 

FBO's leverage ratio, which are effective March 31, 2018.  In response to comments by the IIB, the 

https://url.emailprotection.link/?aEfqWnWJHlzsblabAk9BPUzNtfqun2QY5GmgjpJ9CycofbJPLgv4pv0maxkuntjpnhWJmpOfthWN_M0E96qiVarB4y-kpFZk8aganlQVml56dZPJYnLo1_r-ne4-4dl3q7eJfOcm-VpBuVHrL0D_ak2gvz0U6J67ntOGBe1PwR4R3lRyegzn-tIdmEiL4IBc0heRO-RHG2Ayz8CQBYxfuIfk7zRtCCrSLagSa9I6QVQZw6OEXuB_lvJahEJOf2166_AB1UAcl2r94J5nddITE0eCq6FpN32XD61r-bb7dxhfwMhEsKDHERSQy2UIdlKEcLYUhmvArZb8Wy9DU519572Ukt3nbWNnnn_76GnLbgEuqt8tZFC6SyfuDAPn5SLgKrkixx5UnGkY5-tsR0SiseIeagNg3uqhaOf4WGyob42wUYmhZqlA1Dbn3dAp0ODVLLadkgHU8DiHp_1brWMr1DPeZWaD8rtLcSyjkDL1pcbbpMRprB80aoE1HlbYID_-aBsty72G6ulx_XGzSlGp0HKojVE3V_Ve8UDHpYMy_9JlAAB1yYU3uXHJ4gaH-40TrJLj7kMUXOPd6HLGEymCvlg~~
http://www.cftc.gov/PressRoom/PressReleases/pr7471-16#PrRoWMBL
http://www.cftc.gov/idc/groups/public/@newsroom/documents/file/federalregister120216.pdf
https://c.ymcdn.com/sites/iib.site-ym.com/resource/resmgr/iib_comment_letters/20170515CFTCCapital_IIBFinal.pdf
https://www.occ.gov/news-issuances/bulletins/2016/bulletin-2016-32.html
https://www.gpo.gov/fdsys/pkg/FR-2016-12-07/pdf/2016-29329.pdf
https://c.ymcdn.com/sites/iib.site-ym.com/resource/resmgr/IIB_Comment_Letters/20160603FRY7QCommentLetter_f.pdf
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Fed explained that the submission of the information required on Form FR Y-7Q constitutes 

compliance with both the home country capital adequacy reporting and certification requirements 

of Regulation YY.  Accordingly, commencing with the FR Y-7Q filings as of December 31, 2016, 

the Fed will treat each quarterly filing as a certification of the reporting FBO's home country 

capital adequacy.  The Fed also eliminated the proposed line items for Pillar II buffers and any 

"other" applicable capital buffer. However, it retained the line item for reporting home country 

G-SIB buffers.  Regarding confidentiality, the Federal Reserve considers all the required 

information to be publicly available, but will consider on a case-by-case basis requests by 

individual FBOs for confidential treatment of specific line items.  

 

 

 

   

 

 

 

 
 

 

 

  

  

 


