RESOLUTION ALLEY

Auction, Artifacts, and George Takei: How ADR Helped
Preserve a Part of Japanese-American History

By Theodore K. Cheng

Resolution Alley is a column about the use of alternative dispute resolution in the entertainment, arts, sports, and other related indus-

tries.

A tragedy in the art world was recently averted when
grassroots activism, coupled with a successful mediation,
avoided litigation and achieved an outcome satisfying to
all concerned.

As reported in periodicals such as The Sacramento
Bee and The New York Times, it all began when Rago Arts
and Auctions, a Lambertville, New Jersey auction house,
announced an April 17, 2015 auction of about 450 Japa-
nese internment camp items, including dozens of hand-
carved wooden family name plates that were attached
to barracks, various other crafts (such as cigarette cases
woven from onion sack string), personal objects, ID cards
and portraits, prisoner artworks, and numerous family
photographs. This announcement prompted Japanese-
Americans in Sacramento to launch a national campaign
to persuade the seller to donate the items to a museum.
The campaign included the Facebook page “Japanese
American History: NOT for Sale,” which had garnered
6,200 followers and received almost 1,800 “likes” shortly
before the auction date. Someone also started a petition
on change.org, which called the sale “a betrayal of those
imprisoned people who thought their gifts would be used
to educate, not be sold to the highest bidder in a national
auction, pitting families against museums against private
collectors.” Social media posts called for the collection to
be turned over to an educational institution, and intern-
ees and their descendants also wrote to say that they had
recognized their own family members in the photos that
were up for sale. For example, after the poet Janice Miriki-
tani saw an image of her cousin in a batch of photos that
were expected to be sold for between $800 and $1,200, she
posted the following on the Facebook page: “Do not com-
mit this travesty of cheapening and ‘selling’ memories of
cherished family members, and artwork which was cre-
ated to survive the isolation and humiliation of the camp
experience.”

Attorneys were not absent from this protest. The
Board of Directors of the Asian/Pacific Bar Association of
Sacramento (ABAS) voted unanimously to condemn the
auction and wrote a letter to the auction house, express-
ing its “shock and disappointment” upon learning that
these items were up for sale.? In the letter, the bar group
further asked that the items “be withdrawn and that the
Asian/Pacific Islander American community be given an

opportunity to fully voice our concerns and work towards
an avenue to preserve the incredible collection of items
donated by those incarcerated during World War II and
their families, so as to benefit history.” The ABAS letter
even likened these artifacts to Holocaust property. Indeed,
there were many protesters who recalled and/or equated
this planned auction to the 2013 offer for sale of about 30
apparently Holocaust-related items on eBay, which in-
cluded a striped prisoner uniform from Auschwitz, a pair
of shoes, a prisoner’s suitcase, Star of David armbands,

a concentration camp toothbrush, and other personal ef-
fects. In response to the worldwide outrage, eBay apolo-
gized, took down the items, and even donated $40,000 to
charity.3

The auction house, however, initially refused to stop
the scheduled sale, maintaining that the seller was “not
in a position” to do so and was offended by the pressure
being generated through social media. The collection in
question had belonged to the late Allen H. Eaton, a former
Oregon state legislator and anti-war activist, who became
known as a champion of folk art both during and after
World War II. In the aftermath of the bombing of Pearl
Harbor, on February 19, 1942, President Franklin D. Roo-
sevelt had issued Executive Order 9066, under which the
Federal Government forcibly incarcerated some 120,000
people of Japanese ancestry who lived on the Pacific
coast into 10 “internment” camps—also referred to as
“relocation” or “concentration” camps—scattered across
the United States. Approximately 8,000 of the internees
were from the Sacramento area and nearly two-thirds
(about 77,000) were U.S. citizens. At the close of the war,
Eaton visited five of these camps to study and collect the
handicrafts made there, receiving many of the items in
his collection as gifts from the internees he met. In 1952,
he published a book about this experience entitled, Beauty
Behind Barbed Wire: The Arts of the Japanese in Our War
Relocation Camps, which included a foreword written by
Eleanor Roosevelt. The book included 81 sets of photos
of Japanese-American artisans and their works, and most
of the items came from Heart Mountain War Relocation
Center in Wyoming, where approximately 14,000 people
were imprisoned between August 1942 and November
1945.4 Ironically, Eaton had written in the introduction to
his book that he hoped that his writing would help right
“a great wrong” done to Japanese-Americans. He had also
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hoped to curate an exhibition of his collection of arti-
facts to educate the public about the plight of Japanese-
Americans during the war, but, unfortunately, that never
came to pass. He died in 1962, bequeathing his collection
to Thomas Ryan, a contractor who had worked for the
Eaton family. Ryan subsequently bequeathed the collec-
tion to his son John, who cared for it for over 35 years and
ultimately became the auction’s consignor.

In view of the foregoing, could the planned auction
somehow be stopped through legal process? Did any of
the internment camp survivors, or the descendants of
those who had gifted the property to Eaton, have any
legitimate claim of ownership (or some other right) to the
artifacts in question such that they had a say in how they
were disposed? Did ABAS or the Heart Mountain War
Relocation Center have a cognizable legal basis or theory
on which to challenge the planned auction? In short, there
was an abundance of questions regarding who would
be an appropriate party in interest here and what stand-
ing such a party had to bring, for example, an injunction
application in the New Jersey courts to enjoin the auction.
Based upon the collection’s apparent chain of custody,
Ryan’s unfettered right to sell the items, and the immedi-
acy of the auction, there appeared to be much uncertainty
as to whether the auction could, in fact, be legally stopped
in time. At bottom, the auction proceeding itself appeared
to be a legal sale.

Then, two days before the auction, actor, director,
author, and activist George Takei appeared on the scene.
Takei is perhaps best known for playing the character of
Ensign Hikaru Sulu, helmsman of the U.S.S. Enterprise in
the “Star Trek” television series and six feature films. In
1942, when he was only a child, Takei and his family were
relocated to Rohwer War Relocation Center in Arkansas
and then later to Tule Lake War Relocation Center in Cali-
fornia. The time he had spent in these internment camps
had made a lasting impression on him.

With Takei’s involvement, Rago canceled the auction
and negotiated a sale of the collection to the Japanese
American National Museum in Los Angeles, which the
museum announced on May 2nd.? Takei, who serves on
the board of the museum, was apparently “[ilnstrumental
in convincing the auction house not to go forward with
the sale.”® He “stepped in as an intermediary,”” success-
fully conducting a “mediation” 8 involving “a few calls...
in the wee hours”? that resulted in the auction lots being
pulled and sold to the museum. G.W. (Greg) Kimura,
Ph.D., the President and CEO of the museum, was quoted
as saying, “This collection wouldn’t be coming to JANM
if it weren’t for the intervention and passion of George
Takei. He stepped in to ask Rago that the auction be can-
celed, and, I mean, who can say no to George?”1? As for
the man himself, Takei had this to say:

Many of the photos picture peoples’
grandparents and parents, and there’s a
strong emotional tie there. To put that up
on the auction block to the highest bid-
der, where it would just disappear into
someone’s collection, was insensitive. The
most appropriate and obvious place for
the collection was the Japanese American
National Museum. I talked to David Rago
[of Rago Arts and Auctions] after the up-
roar, and he was very thoughtful and re-
ceptive.... [The internment camps were]
an egregious violation of the American
Constitution. We were innocent Ameri-
can citizens and we were imprisoned
simply because we happened to look like
the people who bombed Pearl Harbor. It
shows us just how fragile our Constitu-
tion is. Now these items can be shared
with a large audience.!!

To its credit, the auction house issued a statement saying,
“It’s truly fitting that this material will reside in perpetu-
ity at an institution dedicated to sharing the Japanese-

American experience and based on the West Coast, the

site of the evacuation.... [This unanticipated controversy
will] fuel a larger conversation about the marketplace for
historical property associated with man’s inhumanity.”*2

There are number of lessons to be learned from this
brief episode. First, although a seemingly obvious initial
step, the court system is not always the best option when
there is a great sense of urgency, and especially when
there is uncertainty on fundamental gateway legal issues
like identifying a real party in interest and establishing
proper standing. Second, methods of alternative dispute
resolution can be both fast and cost-effective. Here, with
the auction looming in a matter of days, everything was
resolved—including finding a home for these treasured
artifacts—in about two weeks, using little more than the
will and the desire to get it done. Finally, oftentimes iden-
tifying the right neutral is key to finding a satisfactory
resolution. It pays to invest the time and effort necessary
to select the appropriate neutral for the particular situa-
tion. Each dispute presents a unique set of circumstances,
and a neutral who is suited for one dispute—because of
background, skill, experience, subject matter expertise,
community ties, or any other applicable criterion—is not
always necessarily the best choice for every other kind of
dispute. Here, Takei’s involvement was not only the right
and apt choice for a whole host of reasons, but also highly
effective in achieving closure for all the parties. There
is rarely a dispute where alternative dispute resolution
methods do not have some role to play.
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