
 

 
 
 
May 15, 2017 
 
To the Attention of  
The Law Society of Upper Canada 
Osgoode Hall 
130 Queen Street West 
Toronto, Ontario 
M5H 2N6 
 
Dear Sir/Madam: 

RE: The County of Carleton Law Association Response to the Bonkalo Report  

This submission is made on behalf of the lawyers and paralegals of the County of 
Carleton Law Association (CCLA). The CCLA was formed in Ottawa in 1888 by a 
group of 60 lawyers, and is now the second largest law association in Ontario, 
representing over 1700 lawyers in the Ottawa and East Region legal community. 

In addition to lawyer members, the CCLA has, since 2010, admitted paralegals to its 
membership.  As of 2017, 31 licenced paralegals are members of the CCLA and that 
number is expected to grow.   

The CCLA has had the opportunity to review in detail Justice Annemarie E. Bonkalo’s 
Family Legal Services Review (hereinafter the “Bonkalo Report”) as well as meet with 
family law lawyers and paralegals to gather their feedback in preparation for our 
response. 

The Bonkalo Report has addressed the issue of the high cost of legal services in 
family law proceedings, pointing out that a number of Ontarians do not qualify for 
Legal Aid or cannot afford a lawyer in family law proceedings. The recommendations 
from the Bonkalo Report propose to fill that gap by expanding paralegals’ scope of 
practice to include some limited aspects of family law. The presumption underlying this 
recommendation is that it would allow clients, who would otherwise be self-
represented, to access legal services at lower hourly rates for at least some of their 
legal proceedings. 



 

It must be remembered that the complexity and importance of family law exists despite 
the fact that many people, including some non-family law lawyers, the media, and 
members of the general public, often perceive family law as simplistic. There are 
relatively few “simple” family law cases however, and, significant errors can be made 
where a case is wrongly labelled “simple”. Such errors run counter to the goals of 
access to justice.   

The CCLA wishes to express the following general observations in response to the 
Bonkalo Report. 

Improving Access to Justice  

1. Members of the CCLA (both lawyers and paralegals) believe that the mandate 
provided to Justice Bonkalo was too narrow and flawed as it only sought input 
on whether access to justice could be improved by the provision of legal 
services to Ontario families by non-lawyers.  A comprehensive review of access 
to justice in the family law arena should have taken a broader approach and 
considered other solutions to this issue beyond whether the provisions of family 
law legal services should be expanded to include non-lawyers. Specifically, the 
lack of judicial resources devoted to family law should have been addressed.  
The delay created by the lack of resources has only been compounded by the 
chaos created by the Supreme Court of Canada as a result of the Jordan 
decision 

2. Also, there are concerns about whether the process established by the Family 
Law Rules (which were designed with the self-represented litigant in mind) have 
become too cumbersome, time consuming and expensive, compounding 
access to justice even for individuals who have legal representation. Lawyers 
reported that prior to the implementation of the regime under the Family Law 
Rules, litigants were able to obtain judicial relief much sooner, by way of an 
interim motion, as opposed to waiting for a case conference before being 
permitted to bring a motion. Considering that there is usually a waiting period of 
five to six months for a case conference and then a further four month wait for a 
motion, such delays are significant, especially where no financial support is 
being paid or access to children is being given (neither of which qualify as 
grounds, by themselves, for urgent judicial relief in the form of an urgent or 
expedited motion). Also, the extra judicial step of a case conference now 



 

required to obtain interlocutory relief increase overall legal costs to litigants, be 
they represented by lawyers or paralegals, without adding substantial value. 

Members of the CCLA suggested the following solutions to improve access to more 
efficient and cost-effective family law legal services by: 

i. Implementing a triage system whereby all litigants in family law would have 
access to legal services prior to commencing any court application or 
motion to change. While the mandate of the Mandatory Information 
Program (MIP) is to provide information to litigants, this service is provided 
to them only after a court application or motion to change is commenced.  
We would suggest that the MIP program be completed by all self-
represented litigants prior to an application or a motion to change is 
initiated.   

ii. More and improved access to Legal Aid for family law cases so that clients 
can have financial assistance for important legal issues and lawyers can 
make a reasonable living providing services on Legal Aid certificates. The 
CCLA believes that investing in funding to expand Legal Aid for family law 
services would result in a net savings to the administration of justice. With 
proper and early education on legal entitlements, matters are more likely to 
settle out of Court and if resort to the court is necessary, at an earlier stage, 
litigants will have a better grasp on not only their entitlements, but also the 
ultimate resolution if the matter proceeds through the court system.       

Increased employment of in-house paralegals by Legal Aid could provide 
greater access to legal services at a lower overall cost. 

iii. Merging suggestion i. and ii. above so that a self-represented party 
considering commencing a court application or a motion to change can 
access legal services, even if only for a few hours, funded by Legal Aid.   

iv. A presumption that most family law cases would proceed to mediation, 
especially in the early stages. Mediation would increase the chances of 
early resolution, narrow the issues in dispute, or, at the very least, lead to a 
better understanding of each side’s position.  The civil mandatory mediation 



 

process has been very successful in settling cases at an early 
stage.  Objections to inclusion of mandatory mediation in the family law 
process due to power imbalances in the relationship could be met by an 
“opting out” provision.  As well, trained mediators could remove a case from 
the process where such issues were present.  It should be noted that the 
expertise and training of mediators in this area has increased significantly 
over the last decade such that Family mediators are now specifically trained 
to recognize and effectively address issues arising from power imbalances. 

CCLA lawyer and paralegal members have different opinions and observations 
regarding some of the specific recommendations in the Bonkalo Report which are 
outlined below. 

LAWYERS’ CONCERNS AND COMMENTS 

1. Importance of Family Law 

Family law is increasingly complex, requiring detailed and expansive knowledge 
of a large number of statutes, case law, and intersecting areas of practice such 
as immigration, criminal law, business law, tax law, contract law, real estate 
law, and employment law, as well as an understanding of the emotional and 
interpersonal dynamics.  

2. Scope of Legal Services Proposed for Paralegals the Bonkalo Report 

The scope of legal services suggested for paralegals in the report is troubling to 
most lawyers for a number of reasons: 

i. Custody and access cases: These cases are rarely simple.  The 
consequences of making practice mistakes can be irreparable and 
severe and can affect every member of a family.   There is concern 
that paralegals, even with the extra training contemplated in the 
Bonkalo Report, may not be able to fully appreciate all aspects of 
custody and access issues, especially the interrelationship between 
custody and access and child and spousal support.   The restrictions 
on paralegals ability to advise on spousal support only compounds 
this issue. 



 

ii. “Simple” child support cases are rare.  Truly simple matters usually 
do not proceed to litigation. 

iii. Simple and joint divorce cases can be problematic as the granting of 
a divorce impacts the limitation date for seeking a division of family 
property.  Simply applying for a divorce without considering the effect 
on property rights can significantly harm a client’s legal interests.   
Also, an uncontested divorce in the face of a signed Separation 
Agreement may appear to be simple. Too often, a party will seek an 
Order to set it aside for a variety of reasons, one of the most frequent 
grounds being a lack of full financial disclosure.  If paralegals cannot 
advise on property issues, can they properly advise on the legal 
ramifications of obtaining a simple or joint divorce? 

iv. The recommendation to allow paralegals to attend court is also 
problematic.  The importance of family law matters is evident in the 
fact that articling students are not permitted to appear in court, not 
even on a procedural matter or uncontested matter. Allowing 
paralegals to represent parties in Court, while forbidding articling 
students to do so, is disproportionate as an articling student has more 
legal training than a paralegal. 

v. Pragmatically speaking, hiring a paralegal could in fact be more 
costly to a party in a family law matter, considering the restrictions on 
the areas in which they can practise. For example, a husband retains 
a paralegal to address a custody and access matter but the wife 
counters and is seeking child and spousal support in her Answer.  
Based on the recommendations made with respect to the scope of 
area of practices, the husband would be required to retain a lawyer in 
order to address the issue of spousal support or proceed on his own.  
This would, in practice, cause further delays and more costs to both 
parties to the litigation. 

The reality in which a family matter proceeds is not conducive to the 
recommendations of the report. There is seldom a matter which will 
not involve a property claim or spousal support. Bifurcation of files 



 

between two professionals (one a lawyer, the other a paralegal), will 
not save economic resources or result in a better sense of justice.  It 
will only result in delays and greater costs to both parties. The 
restrictions on a paralegal’s ability to act at trial, would have a similar 
effect. After having carriage of a matter that did not ultimately resolve, 
a party would be forced to abandon the paralegal and seek legal 
counsel for the trial, or represent him or herself. This would either 
result in an increase in legal fees (for the time the lawyer would take 
to get up to speed), or an access to justice issue, as the party’s only 
recourse would be to become unrepresented at trial. 

3. Financial Concerns and Realities 
   

i. Articling positions are more and more difficult to secure and as the 
cost of law school continues to increase, the addition of paralegals in 
the practice of family law will have a direct impact on the feasibility of 
pursuing a legal career, or at least a legal career practicing family 
law.  

In the Ottawa area, a majority of family law practitioners practice in 
small boutique firms or are sole practitioners. They do not necessarily 
have the financial means to hire an articling student. In a bigger firm 
setting, it might be feasible for a paralegal to be hired and practice in 
various arrears of law, including family law. However, there is 
concern that the expansion of paralegals’ scope of practice in the 
area of family law will further limit articling positions available for 
aspiring lawyers. 

PARALEGALS’ CONCERNS AND COMMENTS 

Paralegal members recognize that there is concern within the Family Law Bar about 
the ability of paralegals to provide family law legal services.   

Currently, paralegals are required to attend and graduate from a Law Society of Upper 
Canada accredited Paralegal Education Program offered at a college approved by the 
Ministry of Training, Colleges and Universities. Programs accredited by the Law 
Society can vary between one year for private colleges and two years in the public 
colleges.  Programs are subject to stringent auditing by the Law Society.   



 

Accredited paralegal programs include courses in legal research and writing, 
understanding statutes and by-laws, torts and contracts, evidence and the litigation 
process, advocacy, alternative dispute resolution, Small Claims Court, administrative 
law, tribunal practice and procedure, provincial offences, employment law, criminal 
law, and landlord and tenant law.  Following the completion of the academic portion of 
the program students are required to complete a four week internship under the 
supervision of another licencee.  

Paralegals must write and pass the Law Society of Upper Canada licensing exam 
which covers both substantive and professional subject matter. Once licensed, 
paralegals are bound by the Law Society of Upper Canada, Paralegal Rules of 
Professional Conduct, and are mandated to carry professional liability insurance. 
Paralegals are also subject to the same yearly continuing professional development 
requirements as lawyers. 

Although the paralegal members agree, for the most part, with the limited areas 
recommended by the Bonkalo Report in which paralegals would be permitted to 
provide legal services, they disagree with the recommendation that paralegals should 
not provide legal services in spousal support matters. The Spousal Support Advisory 
Guidelines, the provisions of the Family Law Act and the Divorce Act respecting 
spousal support and the case law interpreting same, are of similar complexity to the 
Statutory Accident Benefits Schedule and the Insurance Act, with respect to which 
paralegals currently provide legal services.  
 
Paralegals are in agreement with the recommendation in the Bonkalo Report that 
paralegals obtain additional training for a specialized licence in family law. They 
propose that this training be available to all paralegals, even those who received their 
licenses through the grandfathering process. However, they do not agree with 
Recommendation No. 9, which would require a “practical, experiential component in 
family law” to be part of the specialized licence process. The initial candidates for a 
specialized licence would have to obtain their practical experience with a lawyer or law 
firm. Without the cooperation of the Family Law Bar, few, if any, paralegals will be able 
to satisfy this requirement.   
 
Drawing on the outcome of a recent pilot project introduced in British Columbia, where 
paralegals were allowed to speak to certain family law matters,1 only three out of 

1 http://www.cbc.ca/news/canada/british-columbia/law-society-of-b-b-proposes-new-category-of-legal-
professionals-1.3035642 

                                                      



 

13,000 family law lawyers participated in taking on placement students.2 Based on this 
outcome, there is concern that a similar initiative in Ontario is doomed to fail without 
the cooperation and collegiality of the Family Law Bar. 
 
It was recently announced that the Government of Saskatchewan and the Law Society 
of Saskatchewan, in a joint effort, have appointed a Legal Services Task Team to 
“examine the possibility of allowing non-lawyers to provide some legal services to 
Saskatchewan residents.”3 As the paralegal licensing process in Ontario in its tenth 
year, other provinces are beginning to explore the possibilities of paralegal licensing 
with regards to their issues with affordable access to justice.   
 
Furthermore, the Washington State Bar Association has a similar program, whereby 
“Limited License Legal Technicians” provide assistance in the area of family law in an 
effort to make legal services more affordable for the public. The following is a passage 
from their website: 
 

Washington is the first state in the country to offer an affordable legal 
support option to help meet the needs of those unable to afford the services 
of an attorney. Legal Technicians, also known as Limited License Legal 
Technicians (LLLT), are currently trained and licensed to advise and assist 
people going through divorce, child custody and other family-law matters in 
Washington. They are able to consult and advise, complete and file 
necessary court documents, help with court scheduling, and support a client 
in navigating the often confusing maze of the legal system. Think of them 
like nurse practitioners, who can treat patients and prescribe 
medication like a doctor- well-trained, qualified and competent 
professionals who can provide you with the help you need.4  
 

For the Bonkalo Report recommendations to be effective, a cooperative and 
collaborative relationship between lawyers and paralegals will be required. This is an 
ideal opportunity for working relationships to develop between paralegals and lawyers, 
somewhat akin to the relationship between barristers and solicitors in England. In 
England, a solicitor meets with clients and advises them on necessary courses of 

2 http://vancouversun.com/news/local-news/ian-mulgrew-b-c-law-society-sidelines-paralegal-access-to-justice-
initiave 
3 https://www.saskatchewan.ca/government/news-and-media/2017/may/05/legal-services-task-team 
4   http://www.wsba.org/licensing-and-lawyer-conduct/limited-licenses/legal-technicians 

                                                      



 

action, but rarely go to court themselves.  Instead, if a case goes to court, the matter is 
referred to a barrister.5   
 
Paralegals propose that family law lawyers work with paralegals on a contract basis, 
or hire a paralegal to work in-house, to independently deal with certain aspects of a 
family law matter. For example, in a child custody/access matter, the lawyer and 
paralegal could both meet with the client at the outset. If appropriate, the paralegal 
could be retained to represent the client for specific steps such as, commencing the 
application, attending at a case conference, appearing on interim motions, including a 
motion to involve the Office of the Children’s Lawyer if necessary, and attending at a 
settlement conference. At this point, if the parties are unable to settle their dispute, the 
file would be transferred to the lawyer for trial.  The client, who might otherwise have 
self-represented, would receive legal services from the paralegal at a lower hourly 
rate, and would have the benefit of representation at trial by a lawyer.   
 
This proposed model is akin to the model currently in place in many personal injury 
firms whereby a paralegal provides legal services to clients with respect to their 
accident benefit (AB) claims and the lawyer is retained for the tort action. Except in 
cases of catastrophic injury, the paralegal is able to assist the client with all aspects of 
their AB claims under the Statutory Accident Benefits Schedule, including representing 
the client at hearings before the License Appeal Tribunal. The lawyer and paralegal 
work together to provide affordable legal services to the client and this arrangement 
brings added-value to the lawyer’s personal injury practice.     

CLOSING REMARKS 

The CCLA does not believe that an expansion of legal services to paralegals 
practicing independently is the answer to access to justice concerns which require a 
much broader dialogue and more robust changes in the system.   

The CCLA recognizes that, paralegals, working with or under the supervision of 
lawyers, can and do provide valuable support services and can cost-effectively assist 
with tasks such as obtaining in-take information, completing forms, drafting motion 
records and case conference materials, updating continuing records, and the like. 
However, CCLA lawyers believe that family law legal services should be provided 
primarily by lawyers.   

5  https://www.slatergordon.co.uk/media-centre/blog/2014/09/difference-between-a-lawyer-a-solicitor-and-a-
barrister-explained/ 

                                                      



 

The CCLA is committed to improving the family law justice system in Ontario. We 
hope these submissions will be helpful in moving forward and we look forward to 
continued dialogue with you, the Attorney General, and other stake holders in this 
endeavor. To this end, should you have questions or desire additional information 
regarding our submissions, please do not hesitate to contact us.  
 
 
 

 
 
C. Jill Alexander                                         Mimi Marrello 
President                                                    CCLA Trustee 
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Jennifer Jolly                                             Paula Callaghan 
CCLA Trustee                                           Chair, Paralegal Education Committee 
 


