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VA CASE STUDY 
Whitney M. Wilson, Elder Law of Louisville  

Melissa Crump, ElderCounsel 
 
 
 
These materials will discuss ways to protect the assets of a wartime veteran and the 
surviving spouse of a wartime veteran from the cost of long term care by qualifying the 
wartime veteran and/or the surviving spouse, referred to in these materials as the 
"claimant," for the VA Improved Pension or VA Death Pension, with or without Special 
Monthly Compensation for Housebound or Aid and Attendance benefits. These materials 
will generally use the phrase, the "VA benefit," unless more specificity is required. This 
benefit is provided by the federal government and administered by the Department of 
Veterans Affairs (the "VA"), under its Veterans Benefits Administration (the "VBA"). The 
federal laws can be found under 38 U.S.C. §1501-1562. The federal regulations 
implementing these laws can be found under 38 CFR Chapter 3 Subpart A. The VA’s 
internal policies are in the VA’s M21-1MR, Compensation and Pension Manual. This can 
be found online at the VA’s Web Automated Reference Material System ("WARMS"). 
That website is www.benefits.va.gov/WARMS/M21_1MR.asp. 
 
The VA benefit pays cash on a monthly basis to eligible claimants. The potential amount 
payable to the claimant is called the Maximum Annual Pension Rate (MAPR). Under 38 
U.S.C.A. §5312, the MAPR is adjusted every time benefits payable under the Social 
Security Act are increased. The current MAPRs became effective December 1, 2016, 
and payable on January 1, 2017.  The 2017 rates increased 0.3 percent from 2016. 
 
Note the title, "MAPR." This is the maximum amount that can be paid. The benefit 
amount can always be less, because the MAPR is offset by the claimant's excess 
income (discussed in more detail below). Also, the MAPR is the amount paid to the 
veteran annually. Most often, people discuss the benefit in terms of a monthly benefit 
because the VA pays the benefit monthly. 
 
Determining the appropriate MAPR depends on a few factors. First, there are three sets 
of MAPRs. The first set is used if the claimant is the veteran. The second set is used if 
both spouses are veterans. The third set is used if the claimant is the surviving spouse 
or surviving dependent child of the veteran. Next, each set of MAPRs provides different 
benefit rates depending on whether the claimant is eligible for the Improved Pension or 
Death Pension, or for one of the Special Monthly Compensations (Housebound or Aid 
and Attendance). 

https://www.law.cornell.edu/uscode/text/38/part-II/chapter-15
https://www.law.cornell.edu/cfr/text/38
http://www.benefits.va.gov/WARMS/M21_1MR.asp
https://www.law.cornell.edu/uscode/text/38/5312
https://www.law.cornell.edu/uscode/text/38/5312
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The 2017 MAPRs for a veteran are as follows: 
 
 MAPR MONTHLY RATE 

IMPROVED BASIC 
PENSION 

$12,907 $1,076 

with one dependent (spouse)* $16,902 $1,409 

HOUSEBOUND ALLOWANCE $15,773 $1,314 

with one dependent (spouse)* $19,770 $1,648 

AID & ATTENDANCE ALLOWANCE $21,531 $1,794 

with one dependent (spouse)* $25,525 $2,127 

 
The 2017 MAPRs for a veteran married to a veteran are as follows: 
 
 MAPR MONTHLY RATE 

BASIC IMPROVED 
PENSION (for both) 

$16,902 $1,408 

ONE HOUSEBOUND $19,770 $1,647 

BOTH HOUSEBOUND $22,634 $1,886 

ONE AID & ATTENDANCE $25,525 $2,127 

ONE AID & ATTENDANCE AND ONE 
HOUSEBOUND 

$28,385 $2,365 

BOTH AID & ATTENDANCE $34,153 $2,846 

 
The 2017 MAPRs for a surviving spouse or dependent are as follows: 
 
 MAPR MONTHLY RATE 

DEATH PENSION $8,656 $721 

HOUSEBOUND ALLOWANCE 
AID & ATTENDANCE ALLOWANCE 

$10,580 
$13,836 

$882 
$1,153 

 
I. ELIGIBILITY RULES 
 

The following is a review of the eligibility rules for the VA benefit. If the veteran is 
alive, the veteran is the claimant. Once the veteran has passed away, the 
veteran’s spouse becomes the claimant. The eligibility rules for a veteran 
applicant and a surviving spouse applicant are the same, except the surviving 
spouse must also prove he/she is the surviving spouse.  Thus, for veteran 
applicants there are four requirements that must be met, while surviving spouse 
applicants must meet five requirements. 
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A. Service Requirement 
 

The veteran upon whose service the benefit is claimed must be or must 
have been a wartime veteran. To qualify as a wartime veteran, the 
veteran upon whose service the benefit is sought must have served at 
least ninety continuous days of active duty, if the veteran entered the 
service prior to September 7, 1980. If the veteran entered the service 
after September 7, 1980, he or she must have served at least twenty-four 
months of continuous active duty or, if less than twenty-four months, he or 
she must have completed the full tour of duty. Service as a reservist does 
not count towards this requirement. If the claimant, while serving as a 
reservist, was called up to active duty for the requisite number of 
consecutive days, then this requirement is met. 
 
In addition to the active duty requirements, at least one day of that active 
duty service must have been during a designated "wartime" period, 
unless the veteran served in-country during a certain period of time 
leading up to the Vietnam War. The most current version of 38 C.F.R. 
§3.2 provides the following periods of war: 
 

 START DATE END DATE 
WORLD WAR II 12/7/1941 12/31/1946 
KOREAN WAR 6/27/1950 1/31/1955 
VIETNAM WAR 2/28/1961 (if in 

Vietnam) 
5/7/1975 

 8/5/1964 (all other 
cases) 

 

PERSIAN GULF WAR 8/2/1990 Date to be prescribed by 
law or Presidential 
Proclamation 

 
Due to the age of a typical client, elder law attorneys usually find that their 
clients have served during World War II, the Korean War, or the Vietnam 
War. The veteran's service information can be found on his or her 
discharge papers. For those serving in the Korean War and later, the 
discharge papers are often a form called a DD-214. 

 
B. Disability Requirement 
 

Once you know you have a wartime veteran, the next step is to establish 
that the claimant is 100 percent disabled. There is no requirement that the 
veterans’ disability be service-connected, meaning it need not be caused 
or aggravated by the veteran's military service. Again, if the veteran is 
alive, the veteran is the claimant; if the veteran is deceased, the surviving 
spouse is the claimant. 
 
A claimant is presumed to be 100 percent disabled upon attaining the age 
of sixty-five.1  If the claimant is the veteran, his/her discharge papers or 

                                                
1
 See 38 U.S.C.A. §1513. See also VA Policy Manual M21-1MR, Part V, Subpart I, Chapter 1. 

 

https://www.law.cornell.edu/cfr/text/38/3.2
https://www.law.cornell.edu/cfr/text/38/3.2
https://www.law.cornell.edu/uscode/text/38/1513
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DD-214 is all that is needed. If the claimant is a surviving spouse, then 
he/she must submit a birth certificate in addition to the discharge papers. 
A claimant under age sixty-five can still meet the disability requirement by 
obtaining a disability rating from the VA. 
 
For Basic Pension eligibility, the disability must be rated at 60 percent or 
higher, or the individual must suffer from more than one disability with one 
condition rated at 40 percent or higher and all the disabilities combined 
rated at 70 percent or higher.2  Alternatively, the under age sixty-five 
claimant can prove he/she is permanently, totally occupationally disabled. 
A Social Security Disability determination is one way to prove this. 
 
The claimant can obtain a higher benefit, referred to as a "Special 
Monthly Compensation," by proving he/she has a higher disability level. 
There are two additional levels of disability available: the Housebound 
level and the Aid and Attendance level. Thus, if the claimant is the 
veteran and shows he/she is in need of Aid Attendance, the VA will award 
the Improved Pension Benefit with Special Monthly Compensation for Aid 
and Attendance. 
 
The claimant is Housebound if he/she is substantially confined to his/her 
home or premises due to disability.3 The claimant does not have to be 
unable to leave the house at all, but rather unable to leave the house for 
the purpose of earning income. The VA requires any claimant seeking the 
Housebound Allowance to give up driving. Aside from giving up driving, 
another way to prove a claimant is housebound is to show he or she 
cannot leave the house without the assistance of another. 
 
The claimant is in need of Aid and Attendance if he/she needs help from 
another person due to: (1) an inability to perform at least two activities of 
daily living; (2) incapacity which requires care or assistance on a regular 
basis; or (3) being bedridden.4 Claimants who are legally blind or 
permanently reside in a nursing home are automatically presumed to 
require Aid and Attendance. Under VA rules, activities of daily living 
include dressing, feeding, personal hygiene (bathing), toileting, 
transferring (such as from bed to chair), and/or frequently needing 
prosthetic adjustment. The VA used to consider medication management 
as an activity of daily living, but recently changed its position on that topic. 
 
There are two ways to establish entitlement to one of these Special 
Monthly Compensations. If the claimant resides anywhere other than a 
nursing home, the claimant must have any physician of his/her choice 
complete a form called the 21-2680, Examination for Housebound Status 

                                                
2
 See 38 U.S.C.A. §1521(a); 38 C.F.R. §§4.16 to 4.17; VA Policy Manual M21-1MR, Part V, 

Subpart II, Chapter 1. 
 
3
 See 38 U.S.C.A. §§1502(c), 1521(e), and 1541(4); 38 C.F.R. §3.351(d), (f); VA Policy Manual 

M21-1MR, Part V, Subpart II, Chapter 3. 
 
4
 38 C.F.R. §3.352; VA Policy Manual M21-1MR, Part V, Subpart II, Chapter 3. 

https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/cfr/text/38/part-4
https://www.law.cornell.edu/uscode/text/38/1502
https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/uscode/text/38/1541
https://www.law.cornell.edu/cfr/text/38/3.351
https://www.law.cornell.edu/cfr/text/38/3.352
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or Permanent Need for Aid and Attendance. If the claimant resides in a 
nursing home, the nursing home must complete a form called the 21-
0779, Request for Nursing Home Information in Connection with a Claim 
for Aid and Attendance. 

 
C. Income Requirement 
 

To be eligible for the VA benefit, the claimant's income for VA purposes 
(IVAP) must be less than the (MAPR) of the benefit sought.5 To quickly 
review from the MAPR tables above, the MAPR is the maximum benefit 
the claimant can receive, depending on which category of claimant 
he/she falls into and which disability level he/she meets. Once the 
claimant’s IVAP is calculated, the VA will subtract the IVAP from the 
appropriate MAPR to determine the amount of VA benefit the claimant 
can receive. If the claimant's IVAP is more than the MAPR of the benefit 
being sought, the claimant's application will be denied due to excess 
income. If the claimant's IVAP changes, he or she has up to a year to 
appeal the denial. During that appeal the claimant may submit proof of 
the lower IVAP (usually by submitting receipts of higher than expected 
out-of-pocket medical expenses) and receive retroactive benefits. 
 

 Calculating IVAP 
 

IVAP means the claimant's household gross income minus the 
claimant's household unreimbursed medical expenses ("UMEs"). 
It is common to calculate the IVAP using a monthly average. This 
is because most income is received on a monthly basis, and most 
UMEs are paid on a monthly basis. For example, Social Security 
benefits and pensions are received monthly. Assisted living costs 
and Medicare premiums are paid monthly. 

 
a. Household income. 

 
Household income means income of the claimant and the 
claimant's dependent(s). If a claimant is married, the 
income of the claimant's spouse is included in the income 
calculation. If the claimant has a dependent child, that 
child's income is included in the income calculation. Gross 
income means payments of any kind from any source, 
unless specifically exempted. There are three typical types 
of income: 1) regularly recurring income, which is income 
paid at a regular amount on a regular schedule (social 
security benefits or pension income); 2) irregularly 
recurring income, which is income paid in irregular 
amounts or on an irregular schedule (interest income); and 
3) nonrecurring income, which is unexpected income 
(inheritance or money received from a lawsuit).6  All three 

                                                
5
 See 38 U.S.C. §1521; 38 C.F.R. §§3.262, 3.271, 3.23(b), (d). 

 
6
 See 38 C.F.R. §§3.262, 3.271, 3.23(b), (d). 

https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/cfr/text/38/3.262
https://www.law.cornell.edu/cfr/text/38/3.271
https://www.law.cornell.edu/cfr/text/38/3.23
https://www.law.cornell.edu/cfr/text/38/3.262
https://www.law.cornell.edu/cfr/text/38/3.271
https://www.law.cornell.edu/cfr/text/38/3.23
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types are included in the claimant’s IVAP and the 
application requires claimants to disclose all income the 
claimant expects to receive in the upcoming year. 

 
Income exempt from inclusion in the gross income of a 
claimant includes public assistance benefits, both public 
and private. Also exempt are maintenance payments made 
to the claimant or to a third party on behalf of the claimant. 
The most common example of this is children paying for a 
parent's nursing home, assisted living facility, or in-home 
caregiver. The actual pension benefit is not counted as 
income either. Insurance proceeds paid after a loss of the 
insured property is not counted as income. 

 
b. Unreimbursed medical expenses. 

 
Unreimbursed medical expenses ("UME") are medical 
expenses not paid by another source. These expenses are 
combined to obtain a gross UME amount. Next, the VA 
applies a deductible, which is subtracted from the gross 
UME amount to obtain the net UME. This deductible is 5 
percent of the Improved Basic Pension MAPR for 
whichever category under which the claimant falls. For 
example, if a veteran with a spouse and no dependent 
children is applying for the Aid and Attendance Allowance, 
the deductible would be 5 percent of the Improved Basic 
Pension MAPR for a veteran with one dependent.7 Doing 
the math, this would be 5 percent of $16,851, which equals 
approximately $842 per year, or $70 per month. 

 
There are several types of expenses that can count as 
UMEs. The cost of residing in a skilled nursing, personal 
care, memory care, or assisted living facility, payments to 
in-home caregivers, health insurance premiums (Medicare 
and Medicare supplemental insurance deductibles), 
medical and personal care supplies (diabetic and 
incontinence supplies), medical equipment 
(wheelchair/walker, hearing aids, prosthetics, 
telephone/teletype equipment, seeing eye dog), 
medications (prescription and over the counter), 
vitamins/supplements, travel/lodging (for out of state 
treatment), medical treatment or procedures, and final 
burial expenses (funeral, memorial, etc.). 

 
To utilize an UME in the IVAP calculation, the UME must 
be regularly recurring and not reimbursed by another 
source. The most common UMEs that the VA considers 
regularly recurring are medical insurance premiums, 

                                                
7
 See 38 C.F.R. §3.272(g); VA Policy Manual M21-1MR, Part V, Subpart I, Chapter 3, Section D. 

 

https://www.law.cornell.edu/cfr/text/38/3.272
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private caregiver costs, and the cost of skilled nursing, 
personal care, memory care, or assisted living facilities. 
Prescription costs are also routinely reported as an UME 
on the application, but it is the VA's practice not to include 
them during the application process because doctors are 
always switching medications, doses, brands, etc. You 
might have noticed that the cost of independent living 
facilities was not included in the above list. The cost of an 
independent living community, by itself, is not a UME. To 
have the cost of an independent living community count as 
a UME, the claimant must also have a private caregiver 
providing care and the claimant’s doctor must provide a 
statement that the independent living facility is necessary 
in order for that private caregiver to be able to provide 
care. 

 
Here is a good point to provide some examples: 

 
i. Married veteran is over sixty-five and needs aid and 

attendance. Gross household income is $3,500 per 
month.  Gross household medical expenses total 
$3,618 per month ($109 x 2 for Medicare 
premiums, $400 for Medicare supplement 
premiums, and $3,000 per month for in-home 
caregiver).  The claimant’s IVAP is -$118 (enough 
to offset the 5 percent VA deductible) and he will 
qualify for the full $2,127 benefit, which he can use 
to pay for prescription co-pays and non-medical 
living expenses. 

 
b. Married veteran is over sixty-five, but otherwise 

healthy.  The veteran’s wife requires assistance 
with activities of daily living.  Gross household 
income is $3,500 per month.  Gross household 
medical expenses total $3,618 per month ($109 x 2 
for Medicare premiums, $400 for Medicare 
supplement premiums, and $3,000 for in-home 
caregiver).  The claimant’s IVAP is -$118 (enough 
to offset the 5 percent VA deductible) and he will 
qualify for the full $1,409 benefit, which can be 
used to pay for prescription co-pays and non-
medical living expenses. 

 
c. Surviving spouse is over sixty-five and requires 

assistance with activities of daily living. Her gross 
household income is $2,500 per month and her 
gross household medical expenses are $4,500 per 
month (for assisted living facility).  She has an IVAP 
of -$2,000 (enough to offset the 5 percent VA 
deductible) and will qualify for the full $1,154 
benefit.  You might note, even with the VA benefit, 
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she still needs $846 each month to pay for the 
facility. 

 
D. Net Worth Requirement 
 

The VA benefit is only available to financially needy wartime veterans and 
their surviving spouses. Unfortunately, the VA says, "[n]o specific dollar 
amount can be designated as excessive net worth. What constitutes 
excess net worth is a question of fact for resolution after considering the 
facts and circumstances in each case. A number of variables must be 
taken into consideration when making a net worth determination."8 
 
The VA will deny an application, "when the corpus of the estate of the 
veteran, and the veteran’s spouse, are such that under all the 
circumstances, including consideration of the annual income of the 
veteran, the veteran’s spouse, and the veteran’s children, it is reasonable 
that some part of the corpus of such estates be consumed for the 
[claimant’s] maintenance."9 
 
These net worth rules give the VA broad discretion to approve or deny 
claims for the VA Pension under the guise that the claimant has excess 
net worth. There are several factors the VA considers in determining 
whether or not a claimant’s net worth is excessive, including income from 
other sources, the number of dependents (including a spouse) in the 
claimant’s household, family expenses, the claimant’s life expectancy, 
and whether assets can be converted to cash without a substantial loss.10 
As the VA’s policy manual states, "Pension entitlement is based on need 
and the need does not exist if a claimant’s estate is of such a size that 
he/she could use it for living expenses."11 
 
In layman’s terms, "if the claimant’s assets are sufficiently large that the 
claimant could live off these assets for a reasonable period of time…" the 
application is denied.12  It is widely accepted in the VA Planning field that 
a "reasonable period of time" is one year, but that is not written in any 
statute, regulation or policy manual. Every VA practitioner must establish 
their own comfort level in order to advise clients.  Some practitioners are 
comfortable advising clients that they can have a net worth equal to one 
year’s worth of IVAP. Other practitioners are comfortable advising clients 
to have a net worth of $30,000 if they are single and $50,000 if they are 
married. Still others are comfortable with the VA’s $80,000 guideline. 
 

                                                
8
 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.70.a. 

 
9
 38 CFR §3.274(a). 

 
10

 38 C.F.R. §3.275(d) and (e) and M21-1MR, Part V, Subpart iii, Chapter 1, Section J.70.a. 
 
11

 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.68.h. 
 
12

 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.68.g.  
 

https://www.law.cornell.edu/cfr/text/38/3.274
https://www.law.cornell.edu/cfr/text/38/3.275
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This $80,000 guideline creates significant misinformation. Many people, 
including individuals at Veteran Service Organizations, will state that a 
claimant is allowed to have a countable net worth of $80,000. Quite 
simply, there is no such rule. If a claimant’s net worth is below $80,000, a 
more formal administrative review of the claimant’s net worth must be 
performed, but "net worth of substantially less than $80,000 could be a 
bar to benefits in a particular case."13 
 

 Countable Versus Excluded 
 

The VA counts "…the market value, less mortgages or other 
encumbrances, of all real and personal property owned by the 
claimant, except the claimant’s dwelling (single family unit), 
including a reasonable lot area, and personal effects suitable to 
and consistent with the claimant’s reasonable mode of life."14 In 
determining whether an asset is includable in a claimant’s net 
worth, consideration is given to, "…[w]hether the property can be 
readily converted to cash at no substantial sacrifice…."15 

 
As you can see, this is a very broad definition. The claimant’s 
primary residence is not included in the net worth calculation, but 
only including a reasonable lot area. The lot cannot exceed more 
than one parcel of land, even if all the parcels are contiguous. 
Beyond that, there is not much guidance on what is a "reasonable" 
lot area for one parcel. Also, only personal property suitable to 
and consistent with a reasonable mode of life is excluded, not all 
personal property. The VA policy manual explains to claim 
adjudicators that, "…normal household objects and possessions 
are not included in a net worth determination. Likewise, motor 
vehicles used for family transportation are not included…."16 But, 
"…personal property owned primarily as an investment, for 
example, an antique automobile or a coin collection, is 
included…."17 

 
In addition, there are a couple of instances where assets 
transferred by a claimant can still be included in the claimant’s net 
worth. For example, if a claimant transfers property to another 
person but does not relinquish all, "rights to the property and 
income from the property…" the transfer will not reduce the 
claimant’s net worth.18 Also, if a claimant transfers an asset to 

                                                
13

 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.70(c). 
 
14

 38 C.F.R. §3.275(b). 
 
15

 38 C.F.R. §3.275(c). 
 
16

 M21-1MR, Part V, Subpart iii, Chapter 1, Section J.67.b. 
 
17

 Id. 
 
18

 M21-1MR, Part V, Subpart iii, Chapter 1, Section I.65.a. 

https://www.law.cornell.edu/cfr/text/38/3.275
https://www.law.cornell.edu/cfr/text/38/3.275
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another individual living in the claimant’s home the transfer will not 
reduce the claimant’s net worth.19 

 
Let us review, in general, assets that are commonly owned by 
potential claimants and/or their dependents to see whether or not 
the VA includes the assets in a claimant’s net worth: 

 
a. Primary Residence: not included in the claimant’s net 

worth, even if the claimant is living in a facility, such as 
assisted living, so long as the dwelling is attached to a 
reasonable lot size. If the primary residence is sold the 
asset is now converted from a non-countable primary 
residence to countable cash. 

 
b. Vacation Home: the fair market value, less any 

encumbrances, is included in the claimant’s net worth. 
 
c. Rental Property: the fair market value, less any 

encumbrances, is included in the claimant’s net worth. 
 
d. Family Farm: if it is the claimant’s primary residence the 

fair market value of the dwelling and a reasonable lot size, 
minus any encumbrances, is not included in the claimant’s 
net worth, but the rest is countable against the claimant. 
 

e. Life Estate: the fair market value of the full asset (not just 
the value of the life estate), minus any encumbrances, is 
included in the claimant’s net worth because of the, 
"retain[ed] ownership interest in the property during his/her 
lifetime.20 

 
f. Checking, Savings, Money Market, and Certificates of 

Deposit: the balance attributable to the claimant and the 
claimant’s spouse and/or dependents is included in the 
claimant’s net worth. The VA divides the account balance 
by the number of owners to determine the amount 
attributable to each owner, regardless of which owner truly 
contributed the money to the account. 

 
g. Brokerage and Investment Accounts, Mutual Funds, and 

Bond Funds: the balance attributable to the claimant and 
the claimant’s spouse and/or dependents is included in the 
claimant’s net worth. The VA divides the account balance 
by the number of owners to determine the amount 
attributable to each owner, regardless of which owner truly 
contributed the money to the account. 

                                                
19

 38 CFR 3.276(b). 
 
20

 M21-1MR, Part V, Subpart iii, Chapter 1, Section I.65.h. 
 

https://www.law.cornell.edu/cfr/text/38/3.276
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h. Qualified Retirement Accounts, such as IRAs, 401ks, etc.: 
the balance is included in the claimant’s net worth. 

 
i. Annuities: the cash surrender value attributable to the 

claimant and the claimant’s spouse and/or dependents is 
included in the claimant’s net worth. The VA divides the 
cash surrender value by the number of owners to 
determine the amount attributable to each owner, 
regardless of which owner truly contributed the money to 
the account. 

 
j. Promissory Notes, Mortgages, and Other Loans: the fair 

market value attributable to the claimant and the claimant’s 
spouse and/or dependents is included in the claimant’s net 
worth. The VA divides the fair market value by the number 
of owners to determine the amount attributable to each 
owner, regardless of which owner’s money was actually 
loaned. 

 
k. Pre-Paid Funerals: while there is no specific statute, 

regulation or policy on pre-paid funerals it is generally 
accepted that irrevocable, pre-paid funeral arrangements 
are exempt assets, probably because an irrevocable 
arrangement cannot be converted to cash without a 
substantial loss. 

 
l. Life Insurance: the cash surrender value attributable to the 

claimant and the claimant’s spouse and/or dependents is 
included in the claimant’s net worth. The VA divides the 
cash surrender value by the number of owners to 
determine the amount attributable to each owner, 
regardless of which owner truly contributed the money to 
the account. 
 

m. Long-Term Care Insurance: the cash surrender value of 
the policy is included in the claimant’s net worth. 
 

n. Trusts: the full value of all the assets in any trust that is 
revocable is included in the claimant’s net worth. Also, the 
full value of any irrevocable trust established by the 
claimant or his/her dependents and/or with their own funds 
is included. Any portion of trust assets that the claimant or 
claimant’s dependents have access to, whether or not 
through trustee discretion, is included. Lastly, any assets in 
trust upon which a claimant or claimant’s dependent’s right 
to income is based is included in the claimant’s net worth. 

 
Again, with the VA’s rules regarding asset transfers, the full value 
of assets owned with third parties may be included in the 
claimant’s net worth, instead of just a partial value, if: 1) the third 
party owner is a member of the claimant’s household (whether or 
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not a dependent); or 2) the claimant retained an ownership 
interest in the property, including the right to control the asset 
and/or the right to receive income from the asset. 

 
E. Surviving Spouse 
 

There are numerous ways that an individual can be the surviving spouse 
of a veteran and seek the Improved Death Pension. A surviving spouse is 
defined as a person of the opposite sex whose marriage meets the 
requirements of 38 C.F.R. §3.1(j) and:21 
 
(1) Who was married to the veteran for at least one year prior to the 
veteran’s death or who was married to the veteran for less than one year 
and the couple bore a child at any time during their relationship (even pre-
marriage); 
 
(2) Who lived with the veteran continuously from the date of the marriage 
to the veteran's death or, if there was not continuous cohabitation, the 
separation was due to the veteran's misconduct or was obtained by the 
veteran without any fault of the surviving spouse; and 
 
(3) Who has not remarried or lived with and held himself or herself out to 
be the spouse of another person, unless certain requirements are met. 
 
Clearly, the question of who is a surviving spouse is not cut and dried. A 
spouse that leaves the marital home or obtains a divorce due to abuse by 
the veteran may still qualify as a surviving spouse. A spouse that 
remarries may still qualify as a surviving spouse if the marriage is void or 
annulled. If certain dates and timelines are met, a spouse that remarries 
after the death of their veteran spouse may still qualify as a surviving 
spouse if the remarriage ends.22 
 
Many claimants utilize 38 U.S.C.A. §103(c) in order to expand the 
definition of surviving spouse beyond 38 U.S.C.A. §101(3). Initially, the 
statute was used by spouses in common law marriages. With the repeal 
of the Defense of Marriage Act in 2013, it is now being used to include 
same-sex spouses, even though that conflicts with the clear language of 
38 U.S.C.A. §101(31) defining a surviving spouse as "a person of the 
opposite sex." The VA appears to be ignoring the conflict. 
 
To be clear, 38 U.S.C.A. §103(c) does not mean that all marriages, 
particularly same-sex marriages, are treated equally before the VA. For 
the marriage to be recognized, the couple must have resided in a state 
that recognized same-sex marriage at the time they were married 
(regardless of where they live at the time the claim is filed), OR reside in a 
state that recognizes same-sex marriage at the time the application for 

                                                
21

 See 38 U.S.C.A §101(3); 38 C.F.R. §§3.50(b), 3.52, and 3.55. 
 
22

 38 C.F.R. §3.55. 
 

https://www.law.cornell.edu/cfr/text/38/3.1
https://www.law.cornell.edu/uscode/text/38/103
https://www.law.cornell.edu/uscode/text/38/101
https://www.law.cornell.edu/uscode/text/38/101
https://www.law.cornell.edu/uscode/text/38/103
https://www.law.cornell.edu/uscode/text/38/101
https://www.law.cornell.edu/cfr/text/38/3.50
https://www.law.cornell.edu/cfr/text/38/3.52
https://www.law.cornell.edu/cfr/text/38/3.55
https://www.law.cornell.edu/cfr/text/38/3.55
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VA benefits is made (regardless of where they resided when they were 
married). If a surviving spouse can meet one of those criteria, and 
assuming all other eligibility requirements are met, the surviving spouse 
of a same-sex marriage can obtain the VA benefit. If neither are met, the 
marriage is not recognized. For example, the surviving spouse of a same-
sex couple that resided in Kentucky at the time of their marriage and 
continues to reside in Kentucky will not be eligible for the VA benefit. 
 
Accredited attorneys and agents operating in this area of law must be 
cognizant of the law of each state regarding same-sex marriage. If a 
resident of Kentucky wants to file a claim for the Improved Death Pension 
and was in a same-sex marriage, the accredited agent or attorney must 
confirm where the couple resided at the time of their marriage. 

 
II. INCOME PLANNING STRATEGIES 
 

If, after investigating a potential claimant’s gross household income, you 
determine the VA would likely deny the claim due to excess income and/or 
approve a reduced benefit due to a positive IVAP, you should discuss with the 
potential claimant options available to reduce his/her IVAP. There are two ways 
to reduce IVAP: 1) decrease gross household income; and 2) increase gross 
household UMEs. 
 
There are multiple ways to decease the claimant’s gross household income. The 
first step is to determine what is "core" income and what is "flexible" income. 
Core income is income that cannot be shifted to another person and/or income 
that cannot be reduced. Common examples of core income are social security 
retirement benefits and retirement pensions. In contrast, flexible income is 
income that can be transferred to another individual and/or income that can have 
the amount paid to the claimant or claimant’s dependent reduced. Common 
examples of flexible income include dividends, interest, rental income, and IRA 
required minimum distributions ("RMDs"). 
 
The next step is to perform asset planning strategies in order to shift or reduce 
the flexible income. For example, transferring ownership of a brokerage account, 
stocks, rental property, etc. to an individual that lives outside the claimant’s home 
(whether outright or in trust), thereby transferring the income generated by those 
assets. IRA RMDs are a unique type of asset. It is commonly unadvisable to 
transfer ownership of an IRA because a taxable event occurs. Instead, the assets 
inside the IRA can be reinvested to generate less income. Again, this becomes 
an asset planning issue. 
 
There are also multiple ways to increase a claimant’s gross household UMEs. 
This can include hiring in-home caregivers, paying a child as a caregiver, or 
moving to an assisted living or similar facility.  The main concern is making sure 
the claimant increases regularly recurring UMEs. 

 
III. ASSET PLANNING STRATEGIES 
 

If, after investigating a potential claimant’s gross household assets, you 
determine that the VA would likely deny the potential claimant’s application for 
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the VA benefit due to an excessive net worth, you should discuss with the 
potential claimant options available for reducing his/her net worth. There are 
several ways to transfer an asset so that the item is no longer included in the 
potential claimant’s net worth. These materials divide the transfer by type: 
spending, converting, and gifting. It is the job of the VA planner to develop a 
comprehensive plan customized to deal with each asset of the potential claimant. 
This often results in a plan that combines multiple types of transfers. 
 
A word of caution must be included here. A VA planner is working with 
individuals experiencing a reduction in health and independence. These 
individuals, while possibly stable, are permanently in need of long-term care to 
some degree, hence the desire to obtain the VA benefit. Asset planning in order 
to achieve eligibility for the VA benefit cannot be performed without knowledge of 
state- specific Medicaid rules. Transferring assets impacts Medicaid eligibility. A 
potential claimant must be advised how a VA asset protection plan impacts 
Medicaid eligibility and how any negative impact can be remedied and at what 
cost. Cases coming out of the court system show that failure to do so is 
negligence, whether the planner is an attorney, financial advisor, or merely a 
consultant, and possibly malpractice, unethical or even fraudulent. 

 

 The "Spend-Down" 
 

1. Spending in General. 
 

Potential claimants can certainly spend their money until an 
acceptable net worth level is reached and then apply for the VA 
benefit. Many people do this and it is commonly referred to as a 
"spend- down" of the assets. The core concept of the VA benefit is 
that a potential claimant’s assets have been depleted due to 
excessive medical expenses and he/she now needs financial 
assistance in order to continue receiving that care. A claimant that 
spends his/her assets on medical care, housing costs, food, 
transportation and other necessary living expenses will have no 
trouble obtaining the VA benefit once the claimant is down to an 
acceptable net worth level. This is not to say that the potential 
claimant can only spend his/her assets on necessary living 
expenses. The potential claimant can spend the money on any 
goods and services he/she chooses. The only VA rule to bear in 
mind is that purchasing personal property items should not be for 
investment purposes. 

 
2. Strategic Spend-Down: Converting Countable Assets to Exempt 

Assets. 
 

An elder law attorney is in a unique position to help a client and 
the client’s family understand expenses that are likely coming in 
the future and counsel the client to go ahead and spend the 
money on those expenses. The spend-down plan is designed to 
spend the potential claimant’s excess resources in a smart way 
that improves his/her life, or the family’s life, while helping the 
client become asset eligible as quickly as possible. This becomes 
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even more important when the potential claimant has a spouse or 
other dependent. 

 
There are many ways to strategically spend-down a potential 
claimant’s net worth. Generally speaking, the goal of a strategic 
spend down is to either spend the money on personal services 
that result in the client not acquiring new assets, or spend the 
money on personal property items that are exempt from the VA’s 
net worth determination. Following is a discussion of a few main 
concepts: 

 
a. New home. 

 
If a client is determined to age at home as long as 
possible, the client can consider moving into a different 
home, one that would make it easier to live in that home as 
the client’s mobility decreases. This can be a patio home, a 
ranch-style home, etc. For the concept to work as a spend-
down, the new home would need to be more expensive 
than the original home. The client takes countable excess 
money and uses it to purchase a more expensive primary 
residence. The benefit to this option is that the VA 
excludes the primary residence from the net worth 
determination and does not have estate recovery. The 
downside to this is if the house is ever sold then the home 
is converted from an exempt asset to countable cash. 
Medicaid estate recovery issues should also be 
considered. 

 
b. Renovations or repairs to the home. 

 
If the client is determined to stay at home as long as 
possible, but refuses to consider living in any home other 
than the home he/she has owned for the last forty years, 
the client can consider renovating the home to make it 
more handicap accessible. As the client’s mobility 
decreases the client can age into the home. This can 
include a wheelchair ramp, chair lifts, handicap showers, 
widening door frames, etc. This option works as both a 
spending of countable money on services, such as the 
general contractor, as well as converting countable money 
to an exempt asset by increasing the value of the home. It 
should be noted that it is possible to obtain financial 
assistance from the VA to help defray some of these costs, 
although that can be counterintuitive to spending the 
client’s money; 

 
c. Purchase a new vehicle. 

 
Automobiles are not counted in the VA’s net worth 
determination. Using countable excess assets to purchase 
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a new car converts that money into an exempt asset. The 
claimant does not have to be able to drive. The claimant 
does not have to be able to be transported in that vehicle. 

 
d. Pre-paid funeral. 

 
A client can go ahead and purchase his/her funeral 
arrangements, as well those of his/her spouse. There is no 
limit on the amount that can be spent. The purchase would 
have to be irrevocable. This strategy has the effect of 
converting countable excess money into a non-countable 
because, by being irrevocable, the potential claimant 
cannot readily get his/her money back. 

 
e. Needed items. 

 
Purchasing a new wheelchair, new dentures, new hearing 
aids and any other specialty items designed to assist 
individuals that are disabled, hard of hearing, or suffering 
from poor eyesight is an effective way to convert excess 
countable assets into exempt personal property items. 

 
3. Converting Assets to Income. 

 
It is very common for an elder client to strongly disfavor spending 
their money. Many come from the depression era, and saving 
money is just in their blood. This can limit the ability to convert 
excess assets into non-countable assets. The next step to 
consider is converting the money into a carefully calculated 
income stream that allows the client to feel as though the money 
is coming back to them. There are two ways to accomplish this: 
use excess net worth to purchase an immediate annuity and loan 
excess net worth pursuant to a promissory note. 

 

 Use Excess Assets to Purchase an Immediate Annuity. 
 

When a potential claimant has a positive IVAP, the client 
must be advised about reducing his/her income. However, 
when the potential claimant has a negative IVAP, the client 
can be advised about increasing his/her income just 
enough to bring the IVAP to an even $0.00. When the 
IVAP is $0.00, the full VA benefit can be used to pay for 
non-medical expenses. When the IVAP is negative, some 
of the VA benefit is used to pay for the remaining UMEs, 
leaving less to pay for non-medical expenses. 

 
The VA has no specific rules governing whether or not an 
annuity is included in a claimant’s net worth determination. 
The use of an annuity for asset planning utilizes the VA’s 
rule that the cash value of assets is counted in a claimant’s 
net worth. Therefore, only an immediate annuity will work 
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for this technique because immediate annuities have no 
cash surrender value. Deferred annuities have a cash 
surrender value. Also, in order for this technique to work 
the client needs to make a one-time payment to the 
annuity company in order to reduce his/her net worth all at 
one time. Thus, the immediate annuity must be paid for 
with a single premium payment. 

 

Based on these considerations, only a single premium 
immediate annuity ("SPIA") can be used. Your client 
makes a one-time payment to the annuity company and 
the annuity company immediately begins making monthly 
payments back to your client. These monthly payments are 
considered income for VA eligibility purposes and must be 
included when looking at the income requirements for 
eligibility.  Thus, the payments are intentionally small. 

 

There are no other rules regarding the use of annuities for 
obtaining eligibility for the VA benefit. The annuity does not 
have to be actuarially sound. The annuity does not have to 
be non-assignable, although most are. Best of all, the 
potential claimant does not have to name the VA as the 
first beneficiary. But, these annuities must be used with 
caution because they are not Medicaid compliant and, if 
the proper SPIA product is not used, can create significant 
Medicaid eligibility problems down the road. 

 

Generally speaking, this author only utilizes a SPIA for the 
purpose of dealing with qualified retirement accounts, such 
as an IRA. Experience has shown that a SPIA wrapped in 
an IRA does not have to be Medicaid-compliant because 
IRAs are exempt assets under Kentucky Medicaid rules. 
Like everything else, caution should still be used. Try to 
make the SPIA actuarially sound. Try to make the SPIA 
provide equal monthly benefits, or able to convert to equal 
monthly benefits. 

 

4. Making Gifts. 
 

The VA currently has no prohibited transfer rule, no look-back 
period, and no penalty calculation. In other words, gifting is a 
viable technique for obtaining eligibility for the VA benefit. The VA 
has proposed new rules that would penalize gifting, but those 
rules have not yet been implemented. 

 

Having a potential claimant give their money to trusted individuals, 
usually children, is probably the most common asset planning 
technique. Gifting can be done partially or completely. Gifting can 
be done outright or utilizing a trust.  There are pros and cons to 
each, most of which do not specifically relate to VA benefit issues, 
but rather to Medicaid eligibility, taxes, estate settlement, and 
family law issues. 
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As a reminder, gifting to someone who lives in the same 
household as the claimant does not create a reduction in the 
claimant’s net worth. In the eyes of the VA the claimant has not 
given up control of the asset. Also, if the claimant has any rights 
to, control over, or the right to receive income from an asset, that 
asset is included in the claimant’s net worth. This can result in 
assets not even titled in the claimant’s name to be included in the 
claimant’s net worth. This can also result in several common types 
of trusts to be ineffective for VA benefit eligibility purposes. 

 
a. Spending on others. 

 
As discussed above, one way to reduce net worth is to 
spend the excess assets. In the context of VA benefit 
eligibility, the spending does not have to be solely on the 
claimant and the claimant’s spouse. The money can be 
spent purchasing goods and services for others. 

 
b. Partial gifts. 

 
Whether or not the giving of a partial ownership interest to 
a trusted individual is effective asset planning for VA 
benefit eligibility depends on the asset involved. Seniors 
often give their children partial gifts without even realizing 
it, such as adding a child’s name on the deed or to the 
bank account. Adding names to an account does reduce 
the claimant’s net worth under VA rules, so long as the 
child does not live in the claimant’s home. The VA will 
divide the asset equally among all the owners. 

 
Another partial gift is gifting a life estate in real estate. As 
already discussed in these materials, gifting a life estate 
does not reduce the claimant’s net worth. Gifting a life 
estate in the primary residence does not reduce the 
claimant’s net worth because the home was already 
exempt. Gifting a life estate in a second piece of real 
estate does not reduce the claimant’s net worth because 
the claimant retained the right to control the property. 

 
c. Outright gifts. 

 
An outright gift is made when a claimant transfers 
ownership of an asset to an individual or individuals in fee. 
By transferring an asset in fee all control over and interest 
in that asset has been given up. An example would be a 
claimant writing a child a check in order to empty a 
checking account or executing transfer paperwork to 
transfer ownership of stocks to a child. The partial gifts 
explained above are also examples of outright gifts. The 
concept behind giving assets to trusted individuals is that 
those individuals will hold onto the money, even though 
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they are under no legal obligation to do so, and can return 
the money at a later time, if they choose to do so. 

 
Outright gifting has pros and cons. When an outright gift is 
made, Medicaid’s five-year look-back period begins. 
Outright gifting is also simpler and easier for the family to 
understand. Some practitioners think it is also safer than 
gifting to a trust in the event Medicaid is needed in the 
future. Others think outright gifting is risky because the 
assets are now owned by someone else and, therefore 
subject to their deaths, divorces, creditors, etc.  Another 
downside to gifting is the loss of certain tax benefits, such 
as capital gains exemption on the sale of a primary 
residence and the step up in basis at death. Lastly, there 
has been at least one case where an outright gift to a child 
was completely ineffective.23 

 
d. Gifts to a trust. 

 
In contrast to giving an asset away outright, a potential 
claimant can create a trust and transfer his/her excess 
assets to that trust. The trustee, the individual responsible 
for holding on to the assets once transferred, manages the 
assets for the beneficiaries of the trust. As with most every 
other type of asset, the VA does not have any specific 
rules regarding trusts. However, if the trustee, the 
individual in control of the trust assets, can use trust assets 
for the benefit of the potential claimant or his/her 
dependents, or if the trustee can distribute money from the 
trust to the potential claimant or his/her dependents, the 
entire trust will be included in the claimant’s net worth for 
VA benefit purposes. It does not matter whose money is 
used to fund the trust. It does not matter if the trust is a 
special needs trust. 

 
With that rule in mind, the trust must be irrevocable. A 
revocable trust does not work because, by its very name, 
the trust is revocable and the assets can be returned. Next, 
the potential claimant must be the creator ("grantor") of the 
trust if the tax advantages are to be retained. The funding 
of the trust, meaning the transferring of assets to the trust, 
creates an immediate reduction in the potential claimant’s 
net worth under the VA benefit. Also, anyone other than 
the potential claimant or his/her dependents is named as 
beneficiaries of the trust. Typically it is trusted family 
members. Anyone other than the potential claimant or 
his/her dependents is named as trustee. Again, it is 

                                                
23

 Pfeffer v. Arizona Health Care Cost Containment System Admin., No. CV-11-0891-PHX-GMZ, 
2011 WL 4543955 (D. Ariz. Sept. 29, 2011) (not reported in F.Supp.2d). 
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typically trusted family members. The same people can be 
named beneficiary and trustee. 

 
There are many additional aspects to trust design that 
have nothing to do with eligibility for the VA benefit. For 
example, there are income tax issues to consider. Should 
the trust be a grantor trust, and if so, which powers should 
be retained in order to establish grantor trust status? 
Should the trust be a non-grantor trust instead and, if so, 
what about retaining a step-up in basis at death? These 
questions should be asked for each asset going into the 
trust. For some assets, like the primary residence, a 
grantor trust is desired. For other assets a non-grantor 
trust is desired. Because of this, it is very common to see a 
two-trust design, one trust holds certain types of assets 
and the other trust holds other types of assets. 

 
Gifting to trust works just as well as outright gifting 
because the trustee cannot return the assets held in the 
trust to the potential claimant or his/her dependents. The 
claimant and the people in the claimant’s household are 
not named as beneficiaries of the trust. The trustee can 
only distribute assets to the individuals named as a 
beneficiary of the trust, and those individuals have no 
obligation to use any money received from the trust for the 
benefit of the claimant or anyone in the claimant’s 
household. The beneficiary can do whatever he/she 
pleases with the money, but one of the things the 
beneficiary can choose to do (but is under no enforceable 
legal obligation to do) with the money is give it to the 
claimant. If money is returned to the claimant as family 
maintenance payments, it does not count as income under 
VA benefit rules. 

 
Gifting to a trust has pros and cons. Some of the pros 
include starting Medicaid’s five-year look-back period, 
retaining several tax benefits, and protecting the assets 
from the children’s life events (death, divorce, and 
creditors). Some of the cons include the expense involved 
in setting up the trust, learning how the trust works, and 
filing a tax return for the trust each year. 

 
IV. WORKING THE CASE 
 

A VA case starts the minute someone calls your office. Someone at your office 
must conduct at least a perfunctory "intake" to determine if the VA benefit is even 
an option. This means asking the caller if there is a wartime veteran. If there is 
not a wartime veteran it does not mean the caller is not a good client for you, it 
just means they are not a VA client. But, Medicaid planning and updating a 
power of attorney, Will, etc. are still viable services. 
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When you have a potential VA client, the first step in a client process is to 
perform an eligibility assessment. You may not call it an eligibility assessment; 
you might call it the intake. Whatever term you give it, you must gain an 
understanding of the disability level, income, medical expenses, and assets of 
the potential client. Whether you gather this information using an intake form 
(one is included in your materials) that you send to the client before a 
consultation, or you gather this information during the consultation (either using 
the intake form or just through questioning and conversation), even a general 
knowledge is necessary to perform an eligibility assessment. And, performing an 
eligibility assessment at a consultation provides a service to the client that gives 
you a reason to charge for the consultation. The eligibility assessment allows you 
to identify eligibility problems (excess income or net worth) and discuss the most 
common ways these problems can be fixed. It also allows you to quote the 
correct fee for your estate planning services. 
 
Once a client retains your services, you will begin gathering the client’s exact 
information. This contrasts with the consultation where the client may have told 
you he/she generally has about $3,500/month of income and about $300,000 of 
assets plus their home. Now is the time when you obtain the documents that 
support their figures. You should have a document checklist (one is included in 
your materials) available to help the client know what is needed. These 
documents not only help you perform the planning services for which you were 
retained, but are necessary to include in your application for the VA benefit. 
 
Here is where an efficient VA attorney will bifurcate their process. While you 
need to perform the analysis, create the plan, and execute the plan to deal with 
the income and asset problems, you also want to begin preparing for the VA 
claim. This service is provided for free, under a legal services agreement 
separate from your estate planning legal services agreement. This process 
includes obtaining the 21-2680, 21-0779, and/or caregiver affidavits. It can take 
time to get doctors and facilities to complete these forms. Also, if a client does 
not have the DD-214, birth or death certificate, etc., now is the time to request 
them from the appropriate agencies. 
 
It is important to have a process for both services. The process for the estate 
planning services will contain the following steps: 

 
1. Obtain the client’s information and documents. 
 
2. Have the client expressly confirm, in writing, his/her information (perhaps 

put the income, asset, and medical expense information in a spreadsheet 
for the client to sign). 

 
3. Inform the client of his/her planning options. Perhaps this is done through 

a formal report, or perhaps it is an informal conversation. 
 
4. Obtain the client’s instructions on which options to implement. 
 
5. Perform any steps necessary to implement the client’s chosen plan.  This 

can include: 
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a. Draft and execute all necessary documents, including trust 
agreements, deeds, Wills, POAs, caregiver agreements, 
occupancy agreements, etc. 

 
b. Provide the client with funding assistance, including drafting and 

filing deeds, emailing copies of documents to banks and financial 
advisors to transfer assets to a new trust; submitting transfer 
forms to life insurance companies; 

 
c. Obtain SPIA quotes. 

 
6. Educate the client on how the trust works, including explaining how to 

"get money out of the trust," how to ensure gifts to seniors are family 
maintenance, etc. 

 
The process for preparing the VA application will contain the following steps: 

 
1. Prepare all necessary VA application forms and get all necessary 

signatures on those forms; 
 
2. Gather all necessary personal documents (DD-214, birth certificates, 

marriage certificates, death certificate); and 
 
3. Gather all necessary income, asset and medical expense paperwork. 

 
When the asset planning process is completed, the VA application process can 
be completed by getting a copy of the most recent bank statements for the 
assets the client retained, adding any new income information that might have 
come as a result of the asset planning, calculating the claimant’s current income 
and medical expenses, and filing the paperwork. 

 
V. HOW TO FILE A VA CLAIM 
 

First, to help a client file a claim for VA benefits, you must be accredited through 
the VA’s Office of General Counsel ("OGC"). As attorneys, the accreditation 
process is simple, file VA Form 21a with the OGC. The attorney uses this form to 
prove that he or she is of good character and reputation, is qualified to render 
valuable assistance to claimants, and is otherwise qualified to advise and assist 
claimants in the preparation, presentation, and prosecution of their claims. VA 
Form 21a asks for the attorney's state license information, for three character 
witnesses, and for some other information. 
 
Once accredited, the representative has twelve months to obtain at least three 
hours of continuing education on veteran’s benefits. The representative must 
obtain an additional three hours of continuing education no later than three years 
after the date of initial accreditation. After that, the representative must obtain an 
additional three hours of continuing education every two years. All continuing 
education must be approved by the OGC to qualify. 
 



23 
 

Next, if you are going to assist clients with their applications for the VA benefit, 
you must have an understanding of the VA’s forms. There is a VA form for 
everything. VA forms can be found at www.va.gov/forms. 
 
The initial step for officially filing a claim for the VA benefit can occur in three 
different ways: 1) informal application; 2) formal claim; 3) fully developed claim 
("FDC"). If a claimant is eligible but just needs to get his/her paperwork together, 
an informal application can be made. The informal claim is filed by completing 
the 21-4138, in which the claimant states he/she intends to file a claim for the VA 
benefit and including with it the DD-214 of the veteran upon whose service the 
benefit is claimed. This locks in the claimant’s eligibility date, assuming the 
claimant is eligible. The claimant then has up to one year to formalize his/her 
claim using either the formal claim process or the FDC process. The informal 
process takes the longest for the VA to process. The VA essentially puts the 
claim on the "back burner," even when the claimant finally submits all the 
necessary documents. 

 
The formal claim process and the informal claim process are almost identical. 
The actual application form is different, but the same information is needed. With 
the formal claim process, the claimant retains all his due process rights, meaning 
if information is missing, the claimant is afforded every opportunity to provide the 
missing information. 
 
With the FDC process, the claimant waives many of his/her due process rights in 
exchange for a faster processing of the claim. If a claimant files a FDC, he/she is 
telling the VA that all the information necessary to process the claim is contained 
in that one filing. If any information is missing, the VA gives the claimant thirty 
days to provide it. At this point, the claimant can write to the VA within the thirty-
day window and ask for more time. This will transfer the claim from the FDC 
process to the formal process, without a denial of the claim. The claimant will 
have up to one year to provide the information. If the claimant does not respond 
at all within the thirty-day window the VA will deny the claim. Even with a denial, 
the claimant still has up to one year to provide the information and "re-establish" 
the claim. There is no benefit to using the formal claim over the fully developed 
claim process. 

 
An application packet for an FDC (a copy of one is included in your materials) will 
include the following: 

 
1. VA Form 21-4138, Statement in Support of Claim, which is essentially a 

cover letter; 
 
2. VA Form 21-527EZ (if veteran is filing) or VA Form 21-534EZ (if the 

surviving spouse is filing, which is the actual application form). Among 
other things, the claimant provides his/her income and net worth 
information on this form; 

 
3. VA Form 21-22a (if the claimant wants to appoint you as his/her 

representative); 
 

  

http://www.va.gov/forms
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4. VA Form 21-0845 (if the claimant wants the VA to be able to release 
information to you); 

 
5. VA Form 21-4142 (if the claimant wants the VA to be able to collect 

information from third parties, such as a doctor); 
 
6. VA Form 21P-8416, which is where the claimant documents his/her 

UMEs; 
 
7. VA Form 21-2680 or 21-0779, depending on whether the claimant lives in 

a nursing home or not; 
 
8. Facility or Caregiver Affidavit, which is not an official VA form, but this 

supports the expenses listed on the 21P-8416; 
 
9. Ancillary documents to support the VA forms, including: 
 

a. Social Security retirement statement; 
 
b. Retirement pension statement; 
 
c. Health insurance premium statements; 
 
d. Most recent bank statement for any assets identified on the 

application; and 
 
e. Annuity statement for any annuity payments disclosed as income 

on the application. 
 

The application packet can be filed with the VA a few different ways. One way is 
to mail the application packet. It can be mailed to the local VA Regional Office 
("VARO"). The VBA has one VARO in every state. The one for Kentucky is 
located in Louisville. The VBA also has two intake sites in Kentucky, one at Ft. 
Campbell and one at Ft. Knox. Alternatively, it can be mailed to the appropriate 
Pension Management Center ("PMC"). There are three PMCs in the United 
States. The one servicing Kentucky is located in Milwaukee, Wisconsin. If the 
application packet is mailed, it should be mailed via Certified Mail with Return 
Receipt so you can prove when the VA received it.  Eligibility is based on when 
the claim is received by the VA. 

 
Another option is to hand-deliver the application packet to the VARO.  Someone 
at the VARO will stamp it "received" with a date, similar to filing a pleading in a 
district or civil court.  A copy should be taken to have the VARO stamp, so you 
have it for your records. 
 
A third option is to fax the application. The fax numbers can be found on the VA’s 
website (www.va.gov). They are not included in these materials because the VA 
changes the numbers constantly. 
 
Along with filing the application packet with the local VARO or with the PMC, a 
copy of your legal services agreement, showing a $0.00 fee for filing the claim, 

http://www.va.gov/
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should be filed with the OGC. You will need to decide if your legal services 
agreement covering the application process will also cover any appeal. If so, 
clearly specify a $0.00 fee for the application and a separate fee for any appeal 
work. Alternatively, your legal services contract can clearly only cover the 
application process for a fee of $0.00, and state that a new contract will be 
executed if/when appeal services are required. Fee agreements must be 
submitted to the VA's Office of General Counsel (OGC) by mail (Department of 
Veterans Affairs, Office of the General Counsel (022D), 810 Vermont Avenue, 
NW, Washington, D.C. 20420) or via e-mail (mailto:feeagreements.ogc@va.gov), 
within thirty days of the signing of the fee agreement. A copy must also be 
submitted to the VA office deciding the claim if the terms of the agreement 
provide for direct payment of the fee out of any past-due benefits (only applicable 
if the fee agreement covers appeal services). 
 
If the VA needs additional information after the application is submitted, it will 
send out a letter asking for same. This is often referred to as a "Development 
Letter." The letter will acknowledge the claim, but state nothing could be decided 
yet because more information is needed. The letter will tell you what information 
is needed and provide any necessary additional forms. The letter will also include 
a form for the claimant to send back to the VA asking that the claim be decided 
or that the VA wait thirty days before deciding the claim. If the additional 
information is easy to obtain, the new information can be sent in with the form 
asking the VA to go ahead and process the claim. If the additional information is 
not easy to obtain, then it is a good idea to send in the form asking the VA to wait 
an additional thirty days. 
 
One of the most common reasons the VA sends a Development Letter is to ask 
about the claimant’s income and net worth. Practitioners often refer to this as an 
"Income Verification" Development Letter (a copy of one is included in your 
materials). This occurs when the VA checks the claimant’s IRS records and sees 
that the claimant had income reported on his/her most recent tax return that was 
not reported on the application. The VA requires the claimant to confirm whether 
or not that income is still received and, if it is not still received, to provide some 
sort of written verification. The VA will also ask the claimant to verify whether or 
not the asset that produced that income is still owned by the claimant and, if it is 
not, to provide some sort of written verification. A copy of a typical response to 
the Income Verification Development Letter is included in your materials. 
 
Once a claim is decided, the VA will send a Decision Letter. This letter will verify 
which benefit was sought.  The letter will also review the evidence submitted, 
usually in a generic list form. On a pension claim, the VA will also provide a 
calculation of the claimant's income, referred to in these materials as IVAP, and a 
calculation of the amount of pension awarded. 
 
One other possible piece of information that could be included in the Decision 
Letter is a proposed finding of incompetency. The VA defines incompetency as 
one who, because of injury or disease, lacks the mental capacity to contract or to 
manage his or her own affairs. If any of the medical evidence submitted with the 
application, such as Form 21-2680 or Form 21-0779, indicates the claimant might 
be incompetent or unable to manage his or her financial affairs, the VA will 
propose finding the claimant incompetent. If this happens, the VA will begin 
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paying the current monthly benefit, but will withhold the lump sum back-due 
benefits. The Decision Letter includes a form for the claimant to mark whether 
he/she agrees with the proposal or disagrees with the proposal. A copy of a 
Decision Letter with a proposed finding of incompetency is included with your 
materials. 
 
If the claimant indicates that he/she disagrees with the proposal, a hearing will be 
held. The VA has the sole authority to determine if a claimant is incompetent. 
The VA must have clear, convincing evidence that leaves no doubt the claimant 
is incompetent. There is a presumption that the claimant is competent, unless the 
claimant has a guardian already appointed by a court. If the claimant disagrees 
with the outcome of the hearing, he or she can appeal through the normal appeal 
process, discussed later in this section. 
 
Alternatively, if the claimant indicates that he/she agrees to the proposal, then 
the claimant writes to the VA using the 21-4138 indicating that he/she 
understands that the hearing is waived, that he/she won’t be allowed to handle 
firearms, and that he/she understands another person will be handling the 
benefit. The claimant should nominate someone to serve as his/her fiduciary. 
The VA does not have to honor that nomination, but often will. If the claimant has 
a valid power of attorney document in effect, the VA does not technically honor 
that document, although often the person acting as power of attorney will be the 
same person nominated as fiduciary. The fact that the individual is also the 
power of attorney is irrelevant; the fiduciary process will be followed. 

 
The person nominated to be fiduciary should complete VA Form 21-0792, 
Fiduciary Statement in Support of Appointment. That form should be sent in with 
the 21-4138, just for efficiency purposes.  Once the VA receives all this, 
someone called a Field Examiner will set up an appointment to come out and 
meet with the claimant and the person nominated as fiduciary. If the Field 
Examiner agrees with the nomination, the fiduciary is appointed. At that point, the 
fiduciary must establish a VA fiduciary bank account. The VA will deposit all the 
back due benefits to that account. The current benefits will also stop being paid 
to the claimant and will instead be paid to that bank account. 
 
If a claimant disagrees, in whole or in part, with the VA's Decision Letter, the 
claimant has up to one year from the date of the Decision Letter to file a Notice of 
Disagreement (NOD). The filing of an NOD gives claimants three options for 
review or appeal of the Decision Letter. These options, which are not mutually 
exclusive, are: (1) reconsideration; (2) a DRO Review; OR (3) an appeal to the 
BVA. 
 
Reconsideration is exactly how it sounds. The claimant can ask the claim 
adjudicator to reconsider the decision. This is done using VA Form 21-4138, 
Statement in Support of Claim. The claimant can submit new evidence at this 
time or simply ask for a review of certain evidence. This method is particularly 
helpful when there has been a simple miscalculation. 
 
The second avenue, either immediately after filing the NOD or, if a 
reconsideration has failed, is to have a Decision Review Officer (DRO) review the 
application, called a "DRO Review." This is an informal appeal. A DRO is a 
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senior claims adjudicator. The DRO reviews the application de novo. New 
evidence may be submitted during this time. Briefs or memoranda in support of 
the claim may also be submitted. Lastly, the claimant may ask for an informal 
hearing before the DRO, although this is up to the discretion of the DRO. If a 
hearing is held, it is recorded, transcribed, and added to the C-file. If the DRO 
reverses the Decision Letter, the claim is approved. If the DRO upholds the 
Decision Letter, a Statement of the Case (SOC) is issued. This method is 
particularly useful if you believe the claim adjudicator is misapplying the VA 
claims manual or a VA policy. 
 
When an NOD is filed, the VA automatically sends an Appeal Process Request 
Letter to the claimant. If the claimant fails to respond to that letter within sixty 
days, the DRO issues an SOC automatically. A claimant has sixty days from the 
date of the SOC to appeal to the Board of Veterans Appeals (BVA). An appeal to 
the BVA is perfected by filing VA Form 9. The VA Form 9 must be filed within 
sixty days of the SOC or within one year of the initial Decision Letter, whichever 
is longer. 
 
The third avenue available to a claimant is an appeal to the BVA. Again, this can 
be pursued immediately upon the filing of the NOD or after reconsideration 
and/or DRO Review has failed. Again, appeal to the BVA is accomplished by 
filing VA Form 9. The VA Form 9 must set out specific arguments relating to 
errors of fact or law. It must also state whether or not the claimant wants a 
hearing. Once VA Form 9 is submitted, the DRO will certify the appeal. 
 
BVA review is de novo. Upon appeal to the BVA, a claimant may submit new 
evidence, generally within ninety days of the certification of the appeal. When 
submitting new evidence, the claimant must state whether or not he or she wants 
the DRO to review the new evidence. If the claimant wants the DRO to review 
the new evidence, the BVA process is put on hold while the review occurs. The 
DRO will issue a Supplemental Statement of the Case (SSOC). If the SSOC is 
favorable to the claimant, the appeal is over. If the SSOC is not favorable, then 
the BVA appeal continues. 

 
The BVA may obtain its own medical opinion as part of the appeal process. If it 
does so, the claimant must be given time to review the new opinion, respond to 
it, and submit responsive evidence, such as another medical opinion. The BVA 
will also obtain the C-file for review. 
 
A claimant may request a hearing before the BVA and the hearing may be 
conducted in one of the three ways: (1) the hearing can be conducted at the BVA 
in Washington, D.C.; (2) the hearing can be conducted at the VARO by a 
traveling board of the BVA; or (3) the hearing may be held by videoconference 
between the VARO and the BVA. At a hearing before the BVA, a claimant has 
the right to be represented by legal counsel. He or she also has the right to call 
witnesses and to submit new evidence. Again, when submitting new evidence, 
the claimant must either waive DRO review of the new evidence, or have the new 
evidence sent back down to the DRO for review, thereby delaying the hearing 
and BVA decision. 
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The average time for a BVA appeal, from the time of the filing of the VA Form 9 
to the date of the decision, is two and a half years. After the filing of the VA Form 
9 the claimant should verify that the DRO certified the appeal and that the matter 
was docketed to ensure the appeal is not lost. If a claimant is successful at the 
BVA level, the claim is awarded and the appeal is finished; the VA cannot appeal 
the BVA's decision. At that point, the claim is sent back to the Pension 
Management Center for a calculation of benefits, including retroactive benefits. 
 
If the BVA upholds a Decision Letter, an unfavorable decision, the claimant has 
120 days from the date of the BVA decision to appeal to the U.S. Court of 
Appeals for Veterans Claims (CAVC). This is an Article I court. The court's 
jurisdiction is limited to reviewing BVA decisions and the rules and regulations 
underlying the decision. An attorney representing a claimant before the CAVC 
must be admitted to practice before the court. Also, the attorney must file with the 
court a Notice of Appearance and any fee agreement he or she has with the 
claimant. 
 
If a claimant is unsuccessful at the CAVC, appeal is taken to the Court of 
Appeals, Federal Circuit (COA). Again, an attorney representing a claimant at 
this level must be admitted to practice before the court. The COA's jurisdiction 
includes hearing Constitutional issues as a matter of first impression. If a 
claimant is unsuccessful at the COA, appeal is taken to the U.S. Supreme Court. 
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VA CASE STUDY – SINGLE VETERAN 
 
Bob Barker was born January 25, 1930. He served in the Navy from August 9, 1948 to 
June 4, 1952. He recently moved into an assisted living facility that costs $195 per day. 
He has three healthy, non-disabled daughters. All of them are responsible, but one is 
"very poor." Only one daughter is really involved and handles his finances. 
 
Bob receives a Social Security benefit of $1,340.30 per month, a retirement pension of 
$622.65 per month, an IRA RMD of $1,332 per year, and an IRA RMD of $804 per year. 
He owns a LTCI policy that will pay him $90 per day for three years. He has filed the 
claim paperwork to get that benefit started, but it is not paying yet. 
 
Bob pays $109 per month for Medicare Part B coverage, $175 per month for Medicare 
Part B supplemental coverage, $75 per month for Medicare Part D supplemental 
coverage, and $3,367 annually for his LTCI policy. That premium is waived once he 
begins receiving benefits under the policy. 
 
Bob owns a home with a tax assessed value of $131,400. This was his primary 
residence. He owns a second home with a tax assessed value of $95,000. One of his 
daughters lives in that home. It is his primary concern above all else that she inherits 
that home. He owns a 2008 Ford F-150 with a tax assessed value of $12,380. He owns 
two IRAs, one with a balance of $19,000 and one with a balance of $10,600. His 
checking account is owned jointly with one daughter and has a balance of $18,530. He 
owns savings bonds with a current value of $48,000; he paid $24,000 for them. He owns 
eight CDs, worth a combined value of $178,400. Each CD has a payable on death 
designation to a specific individual (one to each of his five granddaughters and one to 
each of his three daughters). 
 
1. Perform an eligibility assessment. 
 
2. Identify any eligibility problems. 
 
3. What strategies would you use to solve each eligibility problem? 
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VA CASE STUDY – MARRIED COUPLE 
 
John Johnson was born July 19, 1925. He served in the Air Force from January 7, 1944 
to January 6, 1948. He has heart disease (has had two heart attacks) and high blood 
pressure, but he lives independently and still drives. He is married to Jane Johnson. She 
was born April 6, 1928. She recently moved into a personal care facility that costs $245 
per day. He could move into the facility with Jane, which he is considering doing. It 
would cost $1,500 per month for him to do so. Continuing to live at home will cost him 
about the same. They have three children, none of whom are disabled; all three are 
involved with their parents’ care. 
 
John receives a Social Security benefit of $1,874.90, a retirement pension of $974.37, 
and an IRA RMD of $25,680 per year. Jane receives a Social Security benefit of $832.80 
and an IRA RMD of $4,080 per year. She has a LTCI policy that will pay $60 per day for 
one year. The paperwork has been filed to get that benefit started. 
 
John pays $116 for Medicare Part B, while Jane pays $109. Their Medicare supplement 
coverage costs $525 per month. Her LTCI policy premium is $1,635 per year, and it is 
waived once benefits begin. 
 
John and Jane own a home with a tax assessed value of $244,000. They also own a 
2012 Toyota Avalon with a tax assessed value of $21,600.  They have a checking 
account with a balance of $15,600, a savings account with a balance of $36,950, and a 
brokerage account with a balance of $582,000.  He owns an IRA with a balance of 
$315,000, and she owns an IRA with a balance of $115,000. 
 
1. Perform an eligibility assessment. 
 
2. Identify any eligibility problems. 
 
3. What strategies would you use to solve each eligibility problem? 
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VA CASE STUDY – SURVIVING SPOUSE 
 
Theresa Thomas was born July 14, 1938. She currently resides in an assisted living 
facility that costs $176 per day. Theresa is the widow of Tom Thomas, who served in the 
Air Force from April 30, 1953 to August 28, 1953. He passed away March 5, 2011 and 
she never remarried. She has two sons, both of which are active in her care and neither 
of whom are disabled. 
 
Theresa receives $1,810.90 in Social Security benefits, $645.90 from a retirement 
pension, $154.33 from another retirement pension, and an IRA RMD of $5,688 per year. 
She also has a LTCI policy that pays $170 per day for five years. She has been 
receiving benefits under that policy for six months now. 
 
Theresa pays a Medicare premium of $109 and a Medicare supplement premium of 
$225. She no longer pays a LTCI premium. 
 
Theresa sold her home three months ago. With both her sons, she owns a checking 
account with a balance of $46,600 and a money market account with a balance of 
$25,700. She owns a CD with a balance of $35,400, a brokerage account with a balance 
of $1,260,200, and an IRA with a balance of $88,900. 
 
1. Perform an eligibility assessment. 
 
2. Identify any eligibility problems. 
 
3. What strategies would you use to solve each eligibility problem? 
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SS FINANCIALS – Beginning 
 
 

ASSET ALLOCATION 

PRE-PLAN POST-PLAN 

ASSETS: VALUE COUNTABLE? TRUST KEEP SPEND 

Primary Residence 131,400.00 No    
2nd Home 95,000.00 Yes    

2008 Ford F-150 12,380.00 No    
IRA #1 19,000.00 Yes    
IRA #2 10,600.00 Yes    

Checking 18,530.00 Yes    
Savings Bonds 48,000.00 Yes    

CDs 178,400.00 Yes    

TOTAL:  $513,310.00 $369,530.00 $0.00 $0.00 $0.00 

 TOTAL: $0.00  

 
 

INCOME  MEDICAL EXPENSES 

SOURCE PRE-PLAN POST-PLAN  Medicare 109.00 

SSA 1340.30   Medicare Supp 175.00 
Pension 622.65   Prescrip Supp 75.00 
RMD #1 111.00   LTCI premium  
RMD #2 67.00   ALF 5931.25 

LTCI 2737.50     

VA Benefit    5% VA DEDUCT. -$54.00 

TOTAL: $4,878.45 $0.00  TOTAL: $6,236.25 

DIFFERENCE OF:      -$4,878.45     

 

IVAP (SHORTFALL) 

Pre-Plan Income $4,878.45 Post-Plan Income 0.00 

Medical Expenses $54.00 Medical Expenses  

IVAP/SHORTFALL: $4,932.45 IVAP/SHORTFALL: $0.00 
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SS FINANCIALS – Ending  
 
 

ASSET ALLOCATION 

PRE-PLAN POST-PLAN 

ASSETS: VALUE COUNTABLE? TRUST GIFT KEEP SPEND 

Primary Residence 131,400.00 No 131,400.00    
2nd Home 95,000.00 Yes 95,000.00    

2008 Ford F-150 12,380.00 No  12,380.00   
IRA #1 19,000.00 Yes   19.000.00  
IRA #2 10,600.00 Yes   10,600.00  

Checking 18,530.00 Yes   8,530.00 10,000.00 
Savings Bonds 48,000.00 Yes 39,500.00   8,500.00 

CDs 178,400.00 Yes 178,400.00    

TOTAL:  $513,310.00 $369,530.00 $444,300.00 $12,380.00 $38,130.00 $18,500.00 

 TOTAL:  $513.310.00  

 
 

INCOME  MEDICAL EXPENSES 

SOURCE PRE-PLAN POST-PLAN  Medicare 109.00 

SSA 1,340.30 1,340.30  Medicare Supp 175.00 
Pension 622.65 622.65  Prescrip Supp 75.00 
RMD #1 111.00 111.00  LTCI premium  
RMD #2 67.00 67.00  ALF 5,931.25 

LTCI 2,737.50 2,737.50    

VA Benefit 0.00 1,794.00  5% VA DEDUCT. -$54.00 

TOTAL: $4,878.45 $6,672.45  TOTAL: $6,236.25 

DIFFERENCE OF:      $1,794.00     

 

IVAP (SHORTFALL) 

Pre-Plan Income $4,878.45 Post-Plan Income $4,878.45 

Medical Expenses $6,236.25 Medical Expenses $6,236.25 

IVAP/SHORTFALL: -$1,357.80 IVAP/SHORTFALL: -$1,357.80 

  w/ VA benefit $436.20 
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JJ FINANCIALS – Beginning 
 
 

ASSET ALLOCATION 

PRE-PLAN POST-PLAN 

ASSETS: VALUE COUNTABLE? TRUST GIFT KEEP SPEND 

Primary Residence 244,000.00 No     
2012 Avalon 21,600.00 No     

Checking 15,600.00 Yes     
Savings 36,950.00 Yes     

Brokerage 582,000.00 Yes     
IRA #1 315,000.00 Yes     
IRA #2 115,000.00 Yes     

TOTAL:  $1,330,150.00 $1,064,550.00 $0.00 $0.00 $0.00 $0.00 

 TOTAL:     $0.00  

 
 

INCOME  MEDICAL EXPENSES 

SOURCE PRE-PLAN POST-PLAN  Medicare 116.00 

SSA 1,874.90   Medicare  109.00 
SSA 832.80   Medicare Supp 525.00 

Pension 974.37   Personal Care 7,452.00 
IRA RMD 2,140.00     

IRA RMD 340.00   5% VA DEDUCT. -$71.00 

LTCI 1,825.00   TOTAL: $8,131.00 

VA Benefit 0.00 1,408.00    

TOTAL: $7,987.07 $1,408.00    

DIFFERENCE OF:      -$6,579.07     

 

IVAP (SHORTFALL) 

Pre-Plan Income $7,987.07 Post-Plan Income 0.00 

Medical Expenses $8,131.00 Medical Expenses $8,131.00 

IVAP/SHORTFALL: -$143.93 IVAP/SHORTFALL: -$8,131.00 

  w/ VA benefit  
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JJ FINANCIALS – Ending 
 
 

ASSET ALLOCATION 

PRE-PLAN POST-PLAN 

ASSETS: VALUE COUNTABLE? TRUST GIFT KEEP SPEND CONVERT 

Primary Residence 244,000.00 No 244,000.00     
2012 Avalon 21,600.00 No   21,600.00   

Checking 15,600.00 Yes   15,600.00   
Savings 36,950.00 Yes   36,950.00   

Brokerage 582,000.00 Yes 573,500.00   8,500.00  
IRA #1 315,000.00 Yes     315,000.00 
IRA #2 115,000.00 Yes     115,000.00 

TOTAL:  $1,330,150.00 $1,064,550.00 $817,500.00 $0.00 $74,150.00 $8,500.00 $430,000.00 

 TOTAL: $1,330,150.00  

 
 

INCOME  MEDICAL EXPENSES 

SOURCE PRE-PLAN POST-PLAN  Medicare 116.00 

SSA 1,874.90 1,874.90  Medicare  109.00 
SSA 832.80 832.80  Medicare Supp 525.00 

Pension 974.37 974.37  Personal Care 7,452.00 
IRA RMD 2,140.00 2,140.00    

IRA RMD 340.00 340.00  5% VA DEDUCT. -$71.00 

LTCI 1,825.00 1,825.00  TOTAL: $8,131.00 

VA Benefit 0.00 1,408.00    

TOTAL: $7,987.07 $9,395.07    

DIFFERENCE OF:      $1,408.00     

 

IVAP (SHORTFALL) 

Pre-Plan Income $7,987.07 Post-Plan Income 7,987.07 

Medical Expenses $8,131.00 Medical Expenses $8,131.00 

IVAP/SHORTFALL: -$143.93 IVAP/SHORTFALL: -$143.93 

  w/ VA benefit $1,264.07 
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TT FINANCIALS – Beginning 
 
 

ASSET ALLOCATION 

PRE-PLAN POST-PLAN 

ASSETS: VALUE COUNTABLE? TRUST GIFT KEEP SPEND CONVERT 

Checking 46,600.00 No      
Money Market 25,700.00 Yes      

CD 35,400.00 Yes      
Brokerage 1,260,200.00 Yes      

IRA 88,900.00 Yes      
        
        

TOTAL:  $1,456,800.00 $1,410,200.00 $0.00 $0.00 $0.00 $0.00 $0.00 

 TOTAL: $0.00  

 
 

INCOME  MEDICAL EXPENSES 

SOURCE PRE-PLAN POST-PLAN  Medicare 109.00 

SSA 1,810.90   Medicare Supp 225.00 
Pension #1 645.90   ALF 5,353.33 
Pension #2 154.33     
IRA RMD 474.00     

LTCI 5,170.83   5% VA DEDUCT. -$36.09 

VA Benefit 0.00 1,153.00  TOTAL: $5,651.24 

      

TOTAL: $8,255.96 $1,153.00    

DIFFERENCE OF:     -$7,102.96     

 

IVAP (SHORTFALL) 

Pre-Plan Income $8,255.96 Post-Plan Income 0.00 

Medical Expenses $5,651.24 Medical Expenses $5,651.24 

IVAP/SHORTFALL: $2,604.72 IVAP/SHORTFALL: -$5,651.24 

  w/ VA benefit  
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TT FINANCIALS – Ending 
 
 

ASSET ALLOCATION 

PRE-PLAN POST-PLAN 

ASSETS: VALUE COUNTABLE? TRUST GIFT KEEP SPEND CONVERT 

Checking 46,600.00 No   28,100.00 18,500.00  
Money Market 25,700.00 Yes 25,700.00     

CD 35,400.00 Yes 35,400.00     
Brokerage 1,260,200.00 Yes 1,260,200.00     

IRA 88,900.00 Yes     88,900.00 
        
        

TOTAL:  $1,456,800.00 $1,410,200.00 $1,321,300.00 $0.00 $28,100.00 $18,500.00 $88,900.00 

 TOTAL: $1,456,800.00  

 
 

INCOME  MEDICAL EXPENSES 

 PRE-PLAN POST-PLAN 

SOURCE PRE-PLAN POST-PLAN  Medicare 109.00 109.00 

SSA 1,810.90 1810.90  Medicare Supp 225.00 225.00 
Pension #1 645.90 645.90  ALF 5,353.33 5,353.33 
Pension #2 154.33 154.33  Caregiver  2,100.00 
IRA RMD 474.00 0.00  Incont. Supplies 150.00 150.00 

LTCI 5,170.83 5,170.83  5% VA DEDUCT. -$36.09 -36.09 

IRA SPIA  35.50  TOTAL: $5,801.24 7,901.24 

VA Benefit 0.00 1,153.00     

TOTAL: $8,255.96 $8,970.46     

DIFFERENCE OF:      $714.50      

 

IVAP (SHORTFALL) 

Pre-Plan Income $8,255.96 Post-Plan Income $7,817.46 

Medical Expenses $5,801.24 Medical Expenses $7,901.24 

IVAP/SHORTFALL: $2,454.72 IVAP/SHORTFALL: -$83.78 

  w/ VA benefit $1,069.22 
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ELDER LAW 
OF LOUISVILLE 

EILEEN WALSH               Phone: (502) 410-5080 
WHITNEY M. WILSON                4500 BOWLING BOULEVARD          Facsimile: (502) 899-9095 
         SUITE 150 
                 LOUISVILLE, KENTUCKY 40207 
 

 
VA CLIENT QUESTIONNAIRE 

 
CLAIMANT INFORMATION: 
 
Full name of Vet: ________________________________________________________   
 
Full name of spouse: _____________________________________________________  
  
Address: __________________________________________________________ 
 
  __________________________________________________________ 
 
Telephone: (_____) ________________________________________    
 
Email: ___________________________________________________    
 
Vet DOB: ____________________  Spouse DOB: _______________________  
  
Vet’s City, State, Country of birth: ___________________________________________   
 
Vet’s SSN: ___________________  Spouse SSN: ________________________ 
 
Date of Current Marriage: ____________________________   
 
Where: ________________________________________________________________  
 
Is spouse a vet? ____ Yes  ____ No Spouse VA file #: __________________________   
 
Dates of death: Veteran: ______________ Spouse: ___________________________  
 
Was the ____ Vet or ____ Spouse previously married? ____ Yes  ____ No 
 
1. Dates of marriage: From ___________________  To_____________________       
City/State of marriage: ____________________________________________________   
City/State where ended: __________________________________________________        
   
2. Dates of marriage: From ___________________  To_____________________       
City/State of marriage: ____________________________________________________          
City/State where ended: __________________________________________________       
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VETERAN'S SERVICE INFORMATION: 
 
Active Duty #1: 
 
Branch of Service: _______________________ Service Number: _______________   
 
Date entered Active Duty: _________________ Place: _______________________   
 
Date left Active Duty: _____________________ Place: _______________________   
 
Rank: ____________________________________________    
 
Active Duty #2: 
 
Branch of Service: _______________________ Service Number: _______________   
 
Date entered Active Duty: _________________ Place: _______________________   
 
Date left Active Duty: _____________________ Place: _______________________   
 
Rank: ____________________________________________    
 
Has the veteran received any of the following: 
 
____  Lump Sum Readjustment Pay in the amount of $_________________________   
____ Separation pay in the amount of $_____________________________________          
____  Special Separation Benefit in the amount of $____________________________   
____ Voluntary Separation Incentive in the amount of $_________________________   
____ Disability Severance Pay in the amount of $_____________________________  
____ Other: ___________________________________________________________   

in the amount of $__________________________________________________  
 
Check all that apply:  
The Veteran is: 
 on Medal of Honor Roll 
 receiving VA compensation for service-connected disability 
 receiving military retirement pay $________________ branch: __________________  
 formerly a POW (please give short description below) 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
SPOUSE’S SERVICE INFORMATION (if applicable):  
 
Active Duty #1: 
 
Branch of Service: _______________________ Service Number: _______________   
 
Date entered Active Duty: _________________ Place: _______________________   
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Date left Active Duty: _____________________ Place: _______________________   
 
Rank: ____________________________________________    
 
Active Duty #2: 
 
Branch of Service: _______________________ Service Number: _______________   
 
Date entered Active Duty: _________________ Place: _______________________   
 
Date left Active Duty: _____________________ Place: _______________________   
 
Rank: ____________________________________________    
 
Has the spouse received any of the following: 
 
____  Lump Sum Readjustment Pay in the amount of $_________________________   
____ Separation pay in the amount of $_____________________________________          
____  Special Separation Benefit in the amount of $____________________________   
____ Voluntary Separation Incentive in the amount of $_________________________   
____ Disability Severance Pay in the amount of $_____________________________  
____ Other: ___________________________________________________________   

in the amount of $__________________________________________________  
 
Check all that apply:  
The Spouse is: 
 on Medal of Honor Roll 
 receiving VA compensation for service-connected disability 
 receiving military retirement pay $________________ branch: __________________  
 formerly a POW (please give short description below) 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
DISABILITY INFORMATION: 
 
Check all that apply: 
 
Veteran Spouse is:  

  Over 65 

  Blind 

  Declared incompetent 

  Has macular degeneration  Extent: _________________________  
  

  Disabled per Social Security Administration 

  Diagnosed with dementia     Stage: Early Mid     Late 
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  Housebound (can’t leave residence w/out assistance) 

  Needs the regular aid and attendance of another person for 
activities of daily living (example: dressing, feeding, bathing, 
toileting, protective environment, mobility) 

  Receives Medicaid or has applied for Medicaid 

  Is in a nursing home or assisted living 
Name of facility(ies): ____________________________________ 

 
Has the claimant been recently hospitalized? 
Began: ___________________  Ended:  _______________________    
Name and address of facility and/or doctor: 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
 
 
Began: ___________________  Ended:  _______________________    
Name and address of facility and/or doctor: 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
 
Please list below the names and addresses of all physicians currently providing care to 
the veteran or spouse. Also list any hospitals where the veteran or spouse recently 
received care: 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
 
________________________________________________ 
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________________________________________________ 
 
________________________________________________ 
 
INCOME AND NET WORTH INFORMATION: 
 
Amount in: Veteran Spouse Dependent(s) 

Checking accounts: $ ____________ 
  

$ ____________  $ ____________  

Savings accounts: $ ____________  $ ____________  $ ____________  

CDs: $ ____________  $ ____________  $ ____________  

IRAs, Keoghs: $ ____________  $ ____________  $ ____________  

Stocks and bonds: $ ____________  $ ____________  $ ____________  

Mutual Funds: $ ____________  $ ____________  $ ____________  

Life Insurance Cash Value $ ____________  $ ____________  $ ____________  

Real Property (not home): $ ____________  $ ____________  $ ____________  

Other property: 
______________________ 
 
______________________ 
 
______________________ 
 
______________________ 

 
$ ____________  
 
$ ____________  
 
$ ____________ 
  
$ ____________ 
    

 
$ ____________  
 
$ ____________  
 
$ ____________ 
  
$ ____________ 

 
$ ____________  
 
$ ____________  
 
$ ____________ 
  
$ ____________ 
  

 
Will the veteran or spouse receive income in the next 12 months from: 
 

 
If so, attach amounts to be received and any documentation. 
 
Regular sources of Monthly Income and amounts: 
 
 Veteran Spouse: 

Social Security: $___________________ 
  

$___________________  

Other pension: $___________________  $___________________  

Other: $___________________  $___________________  

 
  

Business operation or rental property:  ____  No  ____ Yes 

Farm operation:  ____ No  ____ Yes 

Personal injury settlement:  ____ No  ____ Yes 

Anticipated inheritance:  ____ No  ____ Yes 
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Any other one-time or non-regular (coming every month) sources of income upcoming in 
the next 12 months and amounts for: 
 
Veteran: 
 
$___________________  Source:_________________________________ 

$___________________  Source:_________________________________ 

$___________________  Source:_________________________________ 

 
Spouse: 
 
$___________________  Source:_________________________________ 

$___________________  Source:_________________________________ 

$___________________  Source:_________________________________ 

 
Dependents: 
 
$___________________  Source:_________________________________ 

$___________________  Source:_________________________________ 

$___________________  Source:_________________________________ 

 
CLAIMANT'S WORK HISTORY (IF UNDER 65): 
 
Is claimant employed? 
____ No ____ Yes 
Date last worked: _________________________________________________   
 
Was claimant self-employed before becoming disabled? 
____ No ____ Yes 
What kind of work? ________________________________________________    
 
Is claimant still self-employed? 
____ No ____ Yes 
 
Is claimant receiving disability benefits from Social Security? 
____ No ____ Yes 
 
Claimant 's highest level of education completed: __________________________   
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Work History from one year before claimant became disabled to the present: 
 
1st Name of Employer: __________________________________________________   
 
Address: _________________________________________________________ 
 
  _________________________________________________________ 
 
  _________________________________________________________  
  
Job title: _________________  Dates: ___________ to ______________    
 
Annual earnings: $ _________________________________   
 
Number of days lost due to disability: ________________________________________                       
 
2nd Name of Employer: __________________________________________________   
 
Address: _________________________________________________________ 
 
  _________________________________________________________ 
 
  _________________________________________________________  
  
Job title: _________________  Dates: ___________ to ______________    
 
Annual earnings: $ _________________________________   
 
Number of days lost due to disability: ________________________________________  
 
Attach a separate sheet if needed. 
 
DEPENDENT INFORMATION: 
 
Please list the names and information of:  
 
____ Children under 23 
 
____ Children over 23 who are disabled 
 
____ Non-child dependents* of veteran, other than spouse 
         *dependent for tax purposes  
 
Dependent #1: 
 
Name: ___________________________________ DOB:________________________ 
 
Address: _________________________________ SSN: ________________________ 
 
   __________________________________    
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Check any of the following that apply: 
 
____  Full time student  ____  Adopted 
 
____ Stepchild   ____ Married now or previously 
 
____ Disabled At what age:_________ 
  
 Disability:_________________________________________________________ 
 
Dependent #2: 
 
____  Full time student  ____  Adopted 
 
____ Stepchild   ____ Married now or previously 
 
____ Disabled At what age:_________ 
  
 Disability:_________________________________________________________ 
 
Attach a separate sheet if needed. 
 
CHILDREN INFORMATION: 
 
Child #1: 
Name:_______________________________ DOB: ____________ SSN: ___________  
   
Address:  __________________________________________________________ 
 
  __________________________________________________________ 
 
Child #2: 
Name:_______________________________ DOB: ____________ SSN: ___________  
   
Address:  __________________________________________________________ 
 
  __________________________________________________________ 
 
Attach a separate sheet if needed. 
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Checklist of Documents Needed 
 

 
MEDICAL INFORMATION: 

Husband Wife Disabled 
Child 

 

   Cost of Caregiver or Facility 

   Medicare Part B Premium (comes out of Social Security 
Retirement Benefit) 

   Medicare Part B Supplement Premium (might come out of 
pension) 

   Prescription Supplement Premium, if any (might come out 
of pension) 

   Cancer and/or Long Term Care Insurance Premium, if 
any 

   Copy of Long Term Care Insurance Policy, if any 

 
PERSONAL INFORMATION: 

Husband Wife Disabled 
Child 

 

   Marriage certificate (all marriages) 

   Divorce decree(s) (most recent) 

   Death certificate(s) 

   Birth certificate(s) 

   DD214/DISCHARGE PAPERS 

 
FINANCIAL INFORMATION: 

Husband Wife Disabled 
Child 

 

   Most Recent Bank Statement for: 

   Checking Account(s) 

   Savings Account(s) 

   CD(s) 

   Money Market Account(s) 

   Investment/Brokerage Account(s) 

   Stocks/Shares/Bonds NOT held in Investment/ 
Brokerage Acct 

   Mutual Funds 

   Trust fund and/or annuity: Latest statement(s) 

   Trust fund and/or annuity: Trust document and/or annuity 
policy 

   Trust fund and/or annuity: Payment schedule of payments 
from annuity, if any 

Information must include names of Owner(s), Beneficiaries and Annuitant(s), face value, 
death benefit, cash/surrender value 

   Real Estate: Latest Deed 

   Real Estate: Latest Tax Bill 

   Vehicle(s): Latest Title/Registration 

   Vehicle(s): Latest Tax Bill 
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   Life Insurance: Copy of insurance contract/policy 

   Life Insurance: Cash value, face value, death benefit, 
beneficiary designation 

   Other Assets (loans, promissory notes, boats, RVs, time 
shares, etc.): Any documentation you have. 

   Latest Social Security Benefits Statement 

   Latest statement on Pensions 

   Dividend Statement(s) 

   Any other sources of income not listed/Loans being paid 
to you 

   Prepaid Funeral or Burial Plans 

 
ESTATE DOCUMENTS: 

Husband Wife Disabled 
Child 

 

   Will 

   Power of Attorney 

   Guardianship Documents 

   Trust 

   Other Legal Documents 

   Living Will 

 
 



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71 
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Veteran 
Death  
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Marriage  

Certificate 
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Surviving 
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CHANGES TO VA PENSION RULES:  
WHAT TO EXPECT AND WHEN TO EXPECT IT 

Kelly R. Gannott and Kathleen Murphy Jones 
 

 
 
I. INTRODUCTION 
 

The Veterans Benefits Administration administers the VA pension program.  That 
program benefits qualifying wartime veterans or surviving spouses or dependents 
of such veterans. All pension benefits are tax-free dollars that a veteran or 
surviving spouse or dependent can receive to use as he/she sees fit.  This can 
result in a substantial amount of money paid to the veteran or surviving 
dependent each month.  It can be the difference that allows a claimant to receive 
care at home or move into an assisted living facility and maintain some level of 
independence. 
 
To qualify for any pension benefit, a veteran must meet the service, disability and 
income and assets criteria. To qualify for improved pension (e.g., Aid and 
Attendance) there are additional health-related criteria.  
 
The VA has proposed changes to some of the eligibility rules but has not yet 
implemented the changes.  The changes are expected to be announced and take 
effect in April 2017 or later. The proposed changes primarily concern income and 
assets criteria. 
 
Some of the proposed changes will drastically change how applicants may 
qualify for benefits.  We will examine the rules in existence as of the time of this 
writing, and the proposed changes to better learn how they may affect the elder 
law practice. 

 
II. INCOME RULES 
 

A. Current Income Rules 
 

The income and asset requirements are not so clear-cut.  To be eligible 
for pension, the applicant’s countable income must be less than the 
maximum pension rate of the benefit sought.  The countable income that 
the VA considers – known as income for VA purposes (IVAP) – is 
calculated by subtracting the household unreimbursed medical expenses 
from household gross income.  Unreimbursed medical expenses (UMEs) 
are regularly recurring medical expenses not paid by another source.  
They include Medicare premiums, private health insurance premiums, 
home care costs, medical and personal care supplies (such as 
incontinence supplies), medical equipment, and the cost of residing in a 
skilled nursing facility or (in some circumstances) assisted living facility.  
To determine an applicant’s IVAP, the VA deducts the household UMEs 
that exceed 5 percent of the maximum pension rate for the benefit 
sought.  If the result is less than the maximum pension rate, the applicant 
qualifies from an income standpoint.   
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B. Proposed Changes to Income Rules 
 

The VA has not proposed direct changes to the income rules, but has 
proposed a change to the way IVAP would be calculated, by 
implementing a new definition of UMEs. 
 
With the exception of the provisions in 38 CFR §3.262(l) that include 
unreimbursed medical insurance premiums as medical expenses, the 
current VA regulations do not define "unreimbursed medical expenses" 
for needs-based benefit programs. Proposed §3.278 would define 
medical expenses that may be deducted from the claimant’s income as 
only those that are "medically necessary or that improve a disabled 
individual’s functioning." 

 
III. NET WORTH RULES 
 

A. Current Net Worth Rules 
 

There is no law stating a definite asset limit over which an applicant would 
not qualify for VA pension benefits, but, based on experience and 
guidelines, an applicant and his or her spouse should not have more than 
$80,000 in their names outside of his/her home and vehicle.  The one 
proposed change that most practitioners agree is positive is that there 
would be a defined asset limit. However, the VA is also proposing to 
change the way assets are calculated, which would not be a positive 
change for applicants.  

 
B. Proposed Net Worth Rules 
 

1. Net worth limit. 
 

Proposed rule 38 CFR §3.274 seeks to establish a clear net worth 
limit. 38 CFR §3.274(a) would cap net worth at the maximum 
community spouse resource allowance for Medicaid on the 
effective date of the new rule (currently $120,900).  That amount 
would increase at the same rate as the cost-of-living increase for 
Social Security benefits. The proposed change to 38 CFR 
§3.274(e) provides that an applicant’s net worth will be calculated 
as of the date of the original pension claim, or as of the date of a 
new pension claim after the expiration of a penalty period, or after 
receiving information that a claimant’s net worth has increased or 
decreased. 

 
Having a defined asset limit would be an improvement and allow 
for more consistent results with applications. However, another 
asset-related proposed change would be detrimental for 
applicants. 

 
  

https://www.law.cornell.edu/cfr/text/38/3.262
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2. Counting income as assets. 
 

Currently, income counts as income and assets count as assets 
for VA eligibility. Proposed rule 38 CFR §3.274 would count an 
applicant’s income twice:  once as income and also as an asset.  
Thus, if an applicant has $40,000 in income, he could have only 
$80,900 in assets before reaching the asset limit.  The rule would 
permit the applicant to decrease net worth by spending down 
assets on basic necessities such as food, clothing, shelter, or 
health care. 

 
C. Proposed Assets Definitions 
 

Proposed rule 38 CFR §3.275 seeks to modify certain definitions.  
Subsection (a) defines "assets" as the "fair market value of all property 
that an individual owns, including all real and personal property, unless 
excluded under paragraph (b) of this section, less the amount of 
mortgages or other encumbrances specific to the mortgaged or 
encumbered property.  VA will consider the terms of the recorded deed or 
other evidence of title to be proof of ownership of a particular asset."  
Under proposed rule 38 CFR §3.275(a)(3), the "residential lot area" could 
not exceed two acres unless the additional acres are not marketable. 

 

 Exclusions from the definition of "assets" 
 

The veteran’s primary residence will remain excluded. If the 
primary residence is sold, the proceeds will not be counted as an 
asset if they are used to purchase another home in the same 
calendar year as the sale.  To the extent that the sales price 
exceeds the purchase price of the latter residence, the excess 
amount would be included as an asset.  However, because the VA 
excludes the residence as an asset, the VA would not subtract the 
amount of a mortgage from other assets.   
 
The residence is still excluded even if the veteran is not living 
there.  The VA will exclude the residence even when the applicant 
is in a nursing home, in an assisted living or similar residential 
facility, or residing with a family member.   
 
A personal mortgage on the primary residence will not reduce the 
value of any assets. Currently, §3.275(b) provides that the VA 
excludes the applicant’s home and "a reasonable lot area" in 
determining net worth.  Proposed §3.275(a)(3) would define 
"residential lot area" as the lot on which a residence sits that is 
similar in size to other residential lots in the vicinity of the 
residence, but not to exceed two acres, unless the additional 
acreage is not marketable.  The additional land may not be 
marketable if, for example, the land is only slightly more than two 
acres, is not accessible, or zoning laws would prevent selling the 
additional land.   

 

https://www.law.cornell.edu/cfr/text/38/3.275
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IV. TRANSFER RULES 
 

A. Current Transfer Rules 
 

At the time of this writing, the VA did not have a look-back period for 
gifting. Therefore, for instance, a married veteran could transfer his 
assets over the $80,000 guideline out of his name today and apply for VA 
tomorrow. If the proposed changes are implemented, this will no longer 
be the case. 

 
B. Proposed Transfer Rules 
 

The most drastic change to the VA rules is the proposal of a thirty-six-
month look-back period for claimants (defined as claimants, beneficiaries, 
and dependent spouses, as well as dependent or potentially dependent 
children) who transfer "covered assets" in order to reduce net worth and 
qualify for VA Aid & Attendance.  The VA will define a "covered asset" as 
an asset that was part of the claimant’s net worth, was transferred for less 
than "fair market value," and would have caused the claimant’s net worth 
to exceed the limit if the claimant had not transferred the covered asset.  
The "covered asset amount" is the amount by which the net worth would 
have exceeded the limit if the uncompensated value of the asset had 
been included in the net worth calculation.  The "covered asset amount" 
is the amount that the VA would use to calculate the proposed penalty 
period.  "Fair market value" is defined as the price at which an asset 
would change hands between a willing buyer and a willing seller who are 
not compelled to buy or sell and who have reasonable knowledge of 
relevant facts.  The VA proposes to use the best available information to 
determine fair market value, such as inspections, appraisals, public 
records, and the value of similar property. 
 
A "transfer for less than fair market value" would be defined as selling, 
conveying, gifting, or exchanging an asset for an amount less than the fair 
market value. The VA proposes to include any asset transfer to or 
purchase of any financial instrument or investment that reduces net worth 
and would not be in the claimant’s interest if the claimant were not 
attempting to qualify for VA pension.  This includes annuities and trusts of 
any kind. 
 
The proposed look-back period would be the thirty-six months before the 
date on which the VA receives an original pension claim or a new pension 
claim after a period of non-entitlement.  Proposed §3.276(c) establishes a 
presumption, rebuttable by clear and convincing evidence, that the 
transfer during the look-back period was for the purpose of establishing 
eligibility for pension. The claimant could rebut the presumption by 
establishing that he or she transferred an asset as a result of fraud, 
misrepresentation, or unfair business practice in the sale or marketing of 
financial services or products intended to establish eligibility. Such 
evidence may include a contemporaneously filed complaint with local, 
state, or federal authorities.   
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Proposed §3.276(d) provides an exception for assets transferred to a 
trust for the benefit of a veteran’s disabled child whom the VA has rated 
permanently unable to support himself or herself.  The assets transferred 
to such a trust would not be considered covered assets as long as 
distributions from the trust cannot be used for the benefit of the veteran, 
veteran’s spouse, or surviving spouse.   
 
There is no proposed exception for a determination of undue hardship as 
there is in the SSI provisions of 42 U.S.C. §1382b because the statutory 
resource limit in the SSI program is significantly lower than the resource 
limit proposed by the VA. 

 

 Calculating the Penalty 
 

In order to calculate the penalty period for transfers of covered 
assets, the VA proposes a formula that would divide the covered 
asset amount by the applicable maximum annual pension rate to 
which the claimant would otherwise be entitled if not for the 
transfer.  For 2017, the veteran and spouse divisor for Aid and 
Attendance would be $25,524 ($2,127 per month) and the divisor 
for a surviving spouse would be $13,824 ($1,152 per month). The 
VA would use the maximum annual pension rate in effect on the 
date of the pension claim.   

 
The maximum length of the penalty period would be ten years and 
would begin the month following the transfer of the covered 
assets.  As written, the rule would not permit a recalculation of the 
penalty period except in two situations.  First, the VA would 
recalculate if the claimant can show that the original calculation is 
incorrect. Second, the VA would recalculate the penalty period if 
all of the covered assets were returned to the claimant before the 
date of the claim or within thirty days after the date of the claim.  
Once the assets have been returned, the penalty period will be 
removed but the claimant will probably have assets in excess of 
the maximum allowed. 

 
C.  Eligibility Reporting Requirements 
 

Currently, the VA mandates annual eligibility verification reports in some 
situations.  The proposed rule removes the word "shall" and changes it to 
"may" to give the VA some discretionary authority. 

 
V.  WHEN TO EXPECT THE CHANGES 
 

The comment period for these proposed changes ended on March 24, 2015.  
The current rules remain in effect at this time and are being applied to existing 
applications. The new rules, whatever they may be, are not expected until 
sometime after April of 2017.   
 
The Federal Register has a publication called "A Guide to the Rulemaking 
Process" that explains what must occur before, during, and after the rulemaking 

https://www.law.cornell.edu/uscode/text/42/1382b
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process. Before the final rules may be published, the VA must review the 
submitted comments. There were tons of comments submitted on these 
proposed changes.  The VA must base its conclusions on the rulemaking record.  
This includes the submitted comments, scientific data, expert opinions, and any 
other facts developed along the way. 
 
If the record has persuasive data or policy arguments or gives rise to difficult 
questions or criticism, the VA has a few options available.  It can terminate the 
rulemaking process. It can change all or part of the rule to reflect the new 
information.  Or it can publish supplemental rules.  If the changes are minor, the 
VA may elect to go forward with the final rule. 
 
The proposed changes received an unusually high volume of comments.  Not 
surprisingly, most of the comments vehemently opposed the changes.  It seems 
unlikely that the VA will make only minor changes to these proposed rules – 
unlikely but not impossible. 
 
When they were published in January of 2015, the proposed rules did not include 
an effective date.  If the VA publishes a final rule, it must have an effective date.  
Pursuant to Executive Order 12866, a significant rule must include a sixty-day 
delayed effective date.  When the VA released the proposed rules, it stated that it 
had determined the proposed action to be a significant regulatory action.  Thus, 
we should expect a sixty-day delayed effective date. 
 
After a final rule is published, there are three possible courses of action.  First, 
Congress and the General Accountability Office must review the rule before it 
can take effect.  Second, Congress may hold hearings, enact new legislation, or 
choose to restrict funding for the rule.  The third option is litigation challenging the 
final rule. 
 
Any individual or corporate entity who alleges that they have been or will be 
adversely affected by the rule may file suit.  A successful claim could send the 
rule back to the VA to correct deficiencies or begin the process anew. 
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MEDICAID CRISIS CASE STUDY 
SINGLE PERSON 
John Johanboeke 

 
 
 
Many individuals in our country will rely on Medicaid to pay for their long term skilled 
care costs.  To qualify for Medicaid, the applicant must meet certain technical and 
financial eligibility requirements.  In determining an applicant’s eligibility, the Medicaid 
caseworker will refer to the Kentucky Medicaid and State Supplementation, colloquially 
known as the Kentucky Medicaid Manual.   
 
In general, long term care Medicaid eligibility is outlined in Volume IVA of the Kentucky 
Medicaid Manual. This volume can be found at 
http://manuals.chfs.ky.gov/dcbs_manuals/DFS/VOLIVA/OMVOLIVA.pdf.  Volume IVA is 
then broken down into numbered Manual Sections.  Because this is the publication the 
caseworker will refer to when processing an application, most citations will be to the 
relevant Manual Section (MS).          
 
I. TECHNICAL ELIGIBILITY 
  

Eligibility for Medicaid requires the individual to meet certain technical eligibility 
requirements.  The individual must verify citizenship, identity, and residency, as 
well as proof that they are either aged, blind or disabled. 
 
A. Citizenship and Identity 
 

To obtain Medicaid benefits, an applicant must present proof of 
citizenship and identity.  MS 1570 (2017).   Manual Sections 1575 and 
1570 provide acceptable ways to verify citizenship and identity.  The most 
common way to verify citizenship and identity is by submitting a copy of 
the Medicaid applicant’s Social Security card, Medicare card, and state 
identification card.  

  
B. Residency 
 

In addition to citizenship and identity, a Medicaid applicant must also be a 
resident of the state of Kentucky. MS 1580 (2017). Residency is 
established if the individual "lives in Kentucky with intent to remain for an 
indefinite period…" MS 1580(A)(1) (2017).  If the individual is not capable 
of forming intent, they will generally be considered residents of the state 
of Kentucky if they are physically located in the state.  MS 1580(B)(3) 
(2017).   

  
C. Aged, Blind, or Disabled  
 

Finally, the Applicant must be Aged, Blind, or Disabled.  MS 3300(A).  
Most applicants for long term care Medicaid benefits will be classified as 
Aged or Disabled.  An individual who is age sixty-five or older is 
considered Aged for long term care Medicaid benefits eligibility purposes.  
MS 1700(A) (2017).   

http://manuals.chfs.ky.gov/dcbs_manuals/DFS/VOLIVA/OMVOLIVA.pdf
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Under the rules for Medicaid eligibility, disability is defined using the same 
definition used by the Social Security Administration which is the "inability 
to engage in substantial gainful activity by reason of a medically 
determinable physical or mental impairment which can be expected to 
result in death or has lasted or can be expected to last for a continuous 
period of not less than 12 months." MS 1720 (2017). If the Medicaid 
applicant is under age sixty-five but receives Social Security Disability 
Insurance (SSDI), they will meet the disability test.   
 
An applicant who is under age sixty-five and has not received a 
determination of disability by the Social Security Administration may still 
meet the disability test.  MS 1720(B) (2017).  Under this rule, the 
individual will be required to show that he/she has applied for SSDI and 
was denied.  Id.  Once the individual can show he/she was denied for 
SSDI, his/her disability can be evaluated by a Medical Review Team 
(MRT).  Id.  An MRT determination of the disability has the same effect as 
the Social Security Administration’s disability determination. 

 
II. FINANCIAL ELIGIBILITY  
 

In addition to meeting the Technical Eligibility requirements, the applicant must 
meet strict financial eligibility requirements.  Determining financial eligibility 
requires a detailed review of the applicant’s resources, prior transfers for less 
than fair market value, and income. 
  
A. Resources 
 

"Resources are defined as assets an individual or couple own and can 
use, to meet basic needs of food, clothing, and shelter."  MS 1850 (2017).  
"Resources may be available money, real property, personal property or 
other assets…." Id.  During the long-term care, Medicaid application, the 
caseworker will require verification of resources for the month of 
application and the prior three months.  MS 1850(A)(3) (2017).   
 
A single individual may have no more than $2,000 in countable assets to 
qualify for Medicaid.  MS 1860(A) (2017).  In general, a resource is 
countable unless it is specifically excluded.  Manual Section 1880 lists the 
resources which are specifically excluded.  Several examples of excluded 
resources found in Manual Section 1880 include household equipment 
and personal effects, life estate interests in real property, a vehicle used 
by the applicant to obtain medical treatment, a vehicle owned by the 
applicant which is valued at $4,500 or less, term life insurance policies, 
and group life insurance policies which have no cash value.  MS 1880 
(2017).  
 
Kentucky also excludes from resources the value of the applicant’s 
retirement plan, such as his/her IRA, 401K, or 403(b).  MS 1880(R) 
(2017). However, the individual is required to take regular withdrawals 
from the retirement account, so long as they are age fifty-nine and a half 
or older, even if they are not required to do so under the plan or under the 
IRS rules relating to required minimum distributions.  MS 2320(B)(4) 
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(2017). Under MS 2320, the financial institution determines the amount 
and frequency of the distribution, and if the distribution is not monthly, the 
Medicaid agency will prorate the amount over the period the distribution 
covers.  Id.  The distribution from the retirement plan will be countable 
income to the individual.  MS 1880(R) (2017). 
 
An individual’s home is an excluded resource for the first six months of 
institutionalization. MS 1975(A)(2) (2017). After six months, the home 
becomes non-home real property and may be excluded from 
consideration as a countable resource if the individual shows a 
reasonable effort to sell the property or signs a letter stating they intend to 
return home.  MS 1880(C) (2017).  An individual may show a reasonable 
effort to sell by listing the property with a real estate agent, placing a "for 
sale" sign on the property in a location which is clearly visible from the 
nearest road, and advertising the property "in the local newspaper, on 
local television or radio stations, or the internet."  MS 1975(F) (2017).  If 
the individual is selling the property by owner, then Manual Section 
1975(F) requires verification of a combination of two of the following:   
 
1. Advertising the property in the local newspaper, on local television 

or radio stations, or the internet; 
 
2. Placing a "For Sale" sign on the property which is clearly visible 

from the nearest public road; 
 
3. Distributing fliers advertising the property for sale; 
4. Posting notices regarding the availability of the property on 

community bulletin boards; or 
 
5. Showing the property to interested parties on a continuing basis, 

documented on a log with dates. 
 
During a Medicaid Crisis Plan for a single individual who will not be able 
to return home, it is wise to get the house on the market and sold as 
quickly as possible.  If the Medicaid recipient passes away owning the 
home, the home is exposed to estate recovery, which is the process used 
by the state to be reimbursed for payments made on behalf of the 
Medicaid recipient. 
 
Another very common excluded asset is a prearranged funeral contract.  
MS 1880(M) (2017).  Prearranging a funeral involves the selection of 
goods and services that will be provided at the time of need and paying 
for those goods and services ahead of time.  A prearranged funeral 
contract may be funded by existing life insurance policies, cash, the 
purchase of a life insurance policy through the funeral home, or partially 
with cash and partially with life insurance.  MS 2037 (2017).   
 
To exclude the prearranged funeral contract as a resource, certain 
requirements must be met, and those requirements differ depending on 
how the funeral contract is funded.  MS 2037 (2017).  Regardless of how 
the funeral contract is funded, the Medicaid applicant will be required to 
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produce an itemized statement of goods and services signed by the 
funeral home and the Medicaid applicant.  Id.   
 
If a Medicaid applicant funds a prearranged funeral contract with an 
existing whole life insurance policy, he/she must provide verification from 
the insurance company that the policy has been irrevocably assigned to 
the funeral home, an itemized statement of goods and services signed by 
the applicant and the funeral home, a statement of the face value of the 
insurance policy, and some sort of verification showing the source of 
funds for purchasing the policy.  MS 2037(A) (2017).  If possible, the 
applicant should provide a copy of the cancelled check used to purchase 
the life insurance policy as source of funding.   
 
In some circumstances, the applicant will fund his/her prearranged funeral 
contact by depositing cash into an irrevocable funeral trust.  This 
transaction often occurs through the funeral home.  To exclude this 
funeral contract as a resource, the applicant must provide a detailed 
itemized statement of goods and services signed by the funeral home and 
the applicant, a copy of the irrevocable funeral trust agreement signed by 
the applicant and funeral home within thirty days of the application, and if 
possible, a copy of the check.  MS 2037(C) (2017).  If the applicant 
cannot produce a copy of the check, the applicant should get a statement 
from the funeral home showing the amount funded into the trust.   
 
Finally, the applicant may fund his/her prearranged funeral contract by 
purchasing a life insurance policy through the nursing home.  MS 2037(D) 
(2017).  In this situation, the applicant must provide a detailed, itemized 
statement of goods and services; a copy of the insurance policy showing 
it is irrevocably assigned to the funeral home or showing the funeral home 
as owner, the face value of the policy; and a receipt or copy of the check 
used for purchase.  MS 2037(D) (2017).   
 
It should be noted that an over-funded prearranged funeral contract will 
likely result in the determination of a transferred resource and a period of 
ineligibility may be imposed. MS 2037 (2017). An individual has over-
funded his funeral contact if he "has provided funds in excess of the 
selected goods and services."  Id.  However, if the over-funding took 
place more than five years prior to the application, there should be no 
period of ineligibility.  Id. 

  
B. Transferred Resources 
  

After reviewing the applicant’s current resources, it is necessary to review 
any prior transfers made by the applicant during the look back period.  
The look back period begins on a date that is sixty months from the date 
of the application.  907 KAR 20:030 §1(3) (2017). See also 907 KAR 
20:001§1(13) (2017). During the application, the agency will request 
verification of any resources transferred by the applicant for less than fair 
market value and which were made during the look back period.  MS 
2050 (2017).   If it is determined that the individual has transferred 

http://www.lrc.ky.gov/kar/907/020/030.htm
http://www.lrc.ky.gov/kar/907/020/001.htm
http://www.lrc.ky.gov/kar/907/020/001.htm
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resources for less than fair market value, the agency will impose a period 
of ineligibility which is often referred to as a penalty period.  Id. 
  
The penalty period is determined by dividing the value of the transferred 
resource by the transferred resource factor for the year in which the 
agency is made aware of the transfer.  MS 2080(D) (2017).  Currently, the 
transferred resource factor is 199.46.  
  
The penalty period start date is "either the first day of a month during 
which resources have been transferred for less than fair market value 
(FMV) OR the day the individual is eligible for Medicaid vendor payment.  
Use whichever date occurs last."  MS 2080(C) (2017).  An individual is 
eligible for vendor payment when they have met all technical and financial 
eligibility requirements for long term care Medicaid.  MS 3300 (2017).            
  
When reviewing prior transferred resources, it is important to determine 
whether an exception applies to the transfer.  Manual Section 2070 lists 
exceptions to the negative treatment of transferred resources under 
Manual Section 2050.   
  
A penalty period will not be assessed to a transfer made within the look 
back period if the transferred resource was the applicant’s home and the 
transfer was made to the applicant’s spouse, a disabled child regardless 
of age (Disabled Child exception), a sibling who lived with the applicant 
for one year prior to entering the nursing facility and has an equity interest 
in the home, or a child who lived with the applicant for two years 
immediately prior to entering the nursing facility and who provided care to 
the applicant that may have delayed his entry into the facility (Caregiver 
Child exception).  MS 2070(A) (2017).  
  
To qualify for the Caregiver Child exception under MS 2070(A)(4), the 
applicant must verify the parent child relationship.  This is generally done 
by providing a copy of the child’s birth certificate as well as a copy of the 
child’s driver’s license.  Additionally, the applicant must verify that the 
child lived with him for two years immediately prior to his entry into the 
nursing facility and that the child provided care which delayed his entry 
into the facility.  MS 2070(A)(4) (2017).  This is verified by providing two 
statements; one from the applicant’s doctor and one from a neighbor or 
friend who has personal knowledge of the applicant’s circumstances and 
the care provided by the child.  Id.   
  
Transfer of resource policies and penalties are not applied when the 
asset transferred was an exempt asset.  MS 2070(B).  For example, 
Manual Section 2030 provides that a vehicle, regardless of value, is 
excluded as a resource if the applicant uses it to obtain medical 
treatment. This vehicle could be transferred and no penalty would be 
imposed under Manual Section 2070(B).     
 
Other exceptions to the transfer of resource rules include transfers made 
to a community spouse, or to another for the sole benefit of the 
community spouse and transfers made to a blind or permanently disabled 
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child or to a trust established for the sole benefit of a blind or permanently 
disabled child.  MS 2070(D), (E), and (F) (2017).  Additionally, if the 
applicant can present convincing evidence that the transfer was 
"exclusively for a purpose other than establishing [Medicaid] eligibility[]" 
the agency will disregard the transfer and a penalty period will not be 
imposed.  MS 2070(C) (2017).  See also MS 2050 (2017).   

 
In the event a transfer has occurred and a penalty period has been 
assessed, the penalty period can be reduced or eliminated if the applicant 
can verify that the transfer has been cured.  MS 2081(D) (2017).  A 
transfer can be cured if the value of the resource is given back to the 
applicant.  Id.  To determine how much the penalty period will be reduced, 
divide the value of the returned resource by the transfer of resource 
factor.  Id.  The result will be the number of days deducted from the 
original penalty period.  Id.         

  
C. Income 
  

It is possible for an individual to meet all technical eligibility requirements, 
be within the resource limits, and have no transfer of resource issues and 
still be ineligible for Medicaid because they do not meet the income test. 
 
Manual Section 2180 defines income as "money received from any 
source such as statutory benefits, rental property, investments, pension 
plans, non-recurring lump sums, self-employment, child support, 
unemployment benefits, contributions, etc. or wages for labor or 
services."  MS 2180 (2017).  If income is not specifically excluded, then it 
is counted in the eligibility determination process.  Id.  A list of excluded 
income can be found under Manual Section 2470.  Some of the more 
common examples of excluded income under Manual Section 2470 is the 
first $90 dollars of VA pensions and all interest and dividend income of 
the recipient.  MS 2470 (2017).   
  
Kentucky is called an income cap state. This means that in determining 
Medicaid eligibility, the agency will compare the applicant’s gross income 
to a special income standard.  MS 3530 (2017).  Effective January 1, 
2017, the special income standard is $2,205.  SSI and Spousal 
Impoverishment Standards (2017).   
  
If the applicant’s gross income is equal to or less than the special income 
standard, the applicant will be income eligible for Medicaid.  MS 3530(A) 
(2017).  If the applicant’s gross income is greater than the special income 
standard, he will be ineligible for Medicaid unless he establishes a 
Qualifying Income Trust (QIT).  Id.  See also MS 3505 (2017).  An 
individual with income in excess of the special income standard may 
establish a QIT and fund it with that portion of his income that exceeds 
the special income standard.  MS 3505(B) (2017).  A QIT must meet 
certain requirements found under MS 3505(A).  Those requirements are 
as follows: 

 
1. The QIT must be irrevocable. 
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2.   Income must be put into the QIT to bring the individual below the 
special income standard. 

 
3.   No resources may be put into the QIT.   
 
4.   A separate account must be established. 
 
5.   Upon the death of the individual, the Department of Medicaid 

Services must be named beneficiary in the first place up to an 
amount equal to the total medical assistance paid on behalf of the 
individual. 

 
6.   The Trustee must get permission from Medicaid on payments 

from trust unless the payments are specifically authorized. 
 

Manual Section 3505(B) provides pre-approval for certain disbursements 
from the QIT.  For example, the trustee of the QIT may pay the 
individual’s patient liability, which is the individual's share of cost of care, 
to the nursing facility without seeking Medicaid approval first.  MS 
3505(B) (2017).  Additionally, the trustee may pay the cost of health 
insurance out of the QIT without preapproval from the Medicaid office.  Id. 
 
In addition to initial eligibility, income as well as unreimbursed medical 
expenses, become an issue in determining the individual’s share of his 
cost of care in the nursing facility; this is called patient liability.  See MS 
3530 (2017).   
 
Gross income is the starting point to determine an individual’s patient 
liability.  MS 3530(B) (2017).  Every applicant is entitled to deduct a 
personal needs allowance, currently forty dollars, from their monthly 
income.  Id.  Additionally, the rules provide that the individual may deduct 
verified unreimbursed medical expenses such as health insurance 
premiums and long term care insurance premiums.  Id.  The net result is 
the individual’s patient liability which is paid to the nursing home each 
month.  Id.         

 
III. APPLICATION 
 

The following discussion will focus on preparing and implementing a Medicaid 
Crisis Plan for an eighty-year-old widower, Mr. Smith.  Mr. Smith was born in 
Louisville, Kentucky where he continues to reside.  Mr. Smith has early onset 
dementia but has continued to live independently at home alone.  Mr. Smith has 
two non-disabled adult children who are successful and live happily in their own 
homes. 
 
On January 1, 2017, Mr. Smith had an accident which resulted in a week-long 
stay in the hospital.  Mr. Smith was discharged from the hospital to a local 
nursing home for rehabilitation. Unfortunately, the accident has exacerbated his 
dementia and when his rehabilitation is concluded, his doctors feel it is unsafe for 
him to return home and he will require twenty-four-hour nursing home care.  
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Mr. Smith’s family is very happy with the current nursing facility and would like for 
Mr. Smith to remain there.  Mr. Smith has roughly thirty days of Medicare 
coverage remaining, and then he will be responsible for paying the facility $7,500 
per month for his semi private room.  The room Mr. Smith currently occupies is 
certified to accept Medicaid funds. 
 
Mr. Smith is debt free and has the following assets: 
 

Asset Value 

Home $150,000 

Car $3,000 

Checking/Savings $10,000 

Traditional IRA $70,000 

 
Mr. Smith receives income from the following sources each month: 

 

Income Source Gross Monthly Amount 

Social Security $2,110.00 

GE Pension $1,000.00 

IRA Required Minimum Distribution $415.00 

Total Gross Monthly Income $3,525.00 

 
Mr. Smith pays $180.88 per month for his Medicare supplemental insurance, 
$50.00 per month for his prescription drug insurance premium, and $110.00 per 
month for his Medicare Part B premium.  
 
Mr. Smith’s children quickly realize their father has very little money to pay the 
nursing home.  They have contacted a realtor because they believe they are 
going to need to sell the house if they are going to pay for dad’s nursing home 
care.  Based on the condition of the home, the realtor believes it will take several 
months to get it under contract and closed.   

 
Mr. Smith has little savings but was always very adamant that he wanted to leave 
an inheritance to his kids and that he did not want to lose everything he and his 
wife worked for to nursing home costs.  Mr. Smith had met with an attorney and 
made sure his estate planning documents were up to date.  Specifically, he 
ensured his attorney-in-fact had the ability to make gifts of his property so they 
could engage in Medicaid Planning if the need arises.   
 
It is January 10, 2017, and Mr. Smith’s children are seeking legal advice to 
determine if their father is immediately eligible for Medicaid benefits to pay for his 
nursing home costs.  If Mr. Smith is not immediately eligible, his children would 
like to know if there is anything that can be done to protect his savings. 

 
A. Initial Consultation – Case Evaluation 

  
The initial consultation is used to evaluate the prospective client’s 
immediate eligibility for Medicaid and, if appropriate, explain potential 
planning options.  Generally, a potential Medicaid client’s attorney-in-fact 
will be the individual attending the initial consultation.  The initial 
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consultation should begin by taking down the client’s personal 
information, such as name, date of birth, and address.  Besides the 
obvious reasons, this information is important in identifying the client’s 
technical eligibility; specifically, identity, citizenship, residency, and 
disability.   
 
In addition to capturing the client’s information, this is a good time to ask 
questions about the client’s children. Two incredibly important questions 
to ask are whether any of the children are receiving Social Security 
Disability (Disabled Child exception) and have any of the client’s children 
been providing care to the client while living in the client’s home 
(Caregiver Child exception). This is also a good opportunity to learn if any 
of the children have their own legal problems, such as divorce, 
bankruptcy, pending law suits, etc.  If a child has any legal issues such as 
those mentioned, that child will not likely be part of any planning requiring 
gifting.      
  
In this case, Mr. Smith is an eighty-year-old widower who was born in, 
and continues to live in, Louisville, Kentucky.  Based on these facts, Mr. 
Smith meets the residency requirements for Medicaid eligibility because 
he continues to live in Kentucky, and there are no facts to show he 
intends to take up residency in any other state.  Additionally, it appears 
Mr. Smith also meets the citizenship requirement but it will be necessary 
to obtain a copy of his Social Security card or Medicare card as 
conclusive verification.   
  
After obtaining Mr. Smith’s personal information, it is good practice to 
identify his general health and his prognosis as it relates to his nursing 
home stay.  In this case, Mr. Smith is rehabbing in a local nursing facility.  
Due to his accident, Mr. Smith’s dementia has become worse and his 
doctors do not feel he can safely reside in his home any longer.  His 
doctors feel that he requires twenty-four-hour skilled nursing care.  Based 
on this prognosis, Mr. Smith will likely require nursing home care 
indefinitely, and as such, Medicaid eligibility and potential planning 
options should be explored.  
  
Having established that Mr. Smith may require Medicaid benefits to pay 
for his cost of care in the nursing home, the next step is to explore 
immediate eligibility, which is one of the questions Mr. Smith’s son has 
asked.  This requires an analysis of Mr. Smith’s current resources, prior 
transfers for less than fair market value, and his income.   
  
As discussed above, immediate eligibility for Medicaid requires an 
individual to have no more than $2,000 in countable assets, income equal 
to or less than the special income standard of $2,205 (for 2017), and no 
transfers for less than fair market value within the last five years.   
  
In this case, Mr. Smith has a home worth $150,000, a car worth $3,000, 
checking and savings valued at $10,000, and a traditional IRA worth 
$70,000. Mr. Smith’s home will be excluded from consideration for the 
first six months of institutionalization. Mr. Smith’s home may continue to 



136 

 

be excluded after six months if he can show that he is making a 
reasonable effort to sell the home for fair market value or if he signs a 
statement demonstrating his intent to return home. Regarding immediate 
financial eligibility, Mr. Smith’s home does not pose any problems.   
  
Mr. Smith’s traditional IRA is an excluded resource but his required 
minimum distribution will be considered in evaluating his income eligibility 
and will be factored in when determining his share of cost of care (patient 
liability).   
  
Mr. Smith’s car is worth $3,000.  An individual’s vehicle, regardless of 
value, will be an excluded resource if the applicant can use it to obtain 
medical treatment.  Additionally, a vehicle worth $4,500 or less is 
excluded whether used to obtain medical treatment or not.  While the 
facts do not say whether Mr. Smith’s car can be used to obtain medical 
treatment, it will still be excluded because it is worth less than $4,500.   
  
Mr. Smith’s final asset is his checking and savings accounts worth 
$10,000.  This is currently Mr. Smith’s only countable asset and it is worth 
more than $2,000.  Mr. Smith is not immediately eligible for Medicaid 
because he has resources in excess of $2,000.   
  
Not only is Mr. Smith resource ineligible, but he is also income ineligible. 
The facts show that Mr. Smith has gross income from three sources.  He 
receives $2,110 per month from Social Security, $1,000 per month from 
his GE Pension, and he receives $415 per month in RMD from his IRA. 
To be income eligible for Medicaid, Mr. Smith must have gross income 
equal to or less than the special income standard, which for 2017 is 
$2,205.  His income is $3,525 per month.   
  
Even though Mr. Smith is both resource ineligible and income ineligible, it 
is important to ask whether there have been any transfers for less than 
fair market value.  Fortunately for Mr. Smith, there have been none.   
  

B. Planning Recommendations 
  

Having completed the initial evaluation of Mr. Smith’s case and 
concluding that he is not immediately eligible for Medicaid, it is time to 
recommend potential planning strategies.  The two immediate issues 
which prevent Mr. Smith from obtaining Medicaid are his countable 
resources and his income.   
  
Mr. Smith needs to reduce his $10,000 in countable resources below 
$2,000.  The facts state that Mr. Smith’s children are non-disabled.   
Because the amount is relatively small and there are no disabled children 
to transfer to, the recommendation will likely be to spend down the assets 
in a way that is most beneficial to Mr. Smith.  Mr. Smith has not made 
funeral arrangements so a good idea might be to use a large portion of 
his countable resources to purchase a Medicaid compliant prearranged 
funeral contract.  It is very possible that this strategy alone would be 
enough to bring his countable assets below $2,000.   



137 

 

Other spend down options might include purchasing items for his room at 
the nursing facility such as a refrigerator, recliner, or bedding. It may also 
be recommended that a portion of his countable resources be used to 
purchase a stock pile of certain items of clothing which may go missing 
while he is living in the nursing home.     
  
The second issue preventing immediate eligibility is Mr. Smith’s income.  
Mr. Smith’s income is greater than the special income standard and to 
remedy this issue, Mr. Smith will need to create and fund a Qualifying 
Income Trust.  This needs to be done in the month Mr. Smith is seeking 
Medicaid benefits to start.   
  
Assuming Mr. Smith spent his countable resources down below the 
$2,000 limit, and assuming he executed and funded a Qualifying Income 
Trust, Mr. Smith would be eligible for Medicaid benefits for at least the 
first six months of institutionalization.  However, his eligibility would likely 
be jeopardized after six months if no other action is taken.   
  
Mr. Smith’s home will become a countable resource after six months of 
institutionalization. The first option to explore is transferring the home to a 
disabled child or to a caregiver child.  In this case, Mr. Smith has two non-
disabled adult children, neither of whom lived with Mr. Smith prior to 
entering the nursing facility.  Transferring the home to a child is not 
recommended based on these facts. 
  
To continue excluding the home beyond the first six months, Mr. Smith 
will either sign a statement demonstrating his intent to return home or put 
the home up for sale.  In this case, Mr. Smith’s doctors feel that the safest 
place for him to live is in the nursing facility so signing an intent to return 
home would not be recommended.  The recommendation is to put the 
house on the market as soon as possible.     
  
Before listing the home, the children must understand that the home must 
be sold for fair market value.  In general, fair market value is the tax 
assessed value of the home.  MS 1010 (2017).  Many times, the home is 
not worth what the tax assessor says it is worth; primarily due to lack of 
attention as the individual grows older.  If the children believe the home is 
worth less than the tax assessed value, before listing the home the 
children should have it appraised by a licensed appraiser.  Now, it is 
recommended that the children sell the home for at least the lesser of the 
appraised value and the tax assessed value to avoid any transfer of 
resource issues.  It should be noted that the home can always sell for 
more; just not less.   
  
The next issue to address is how to handle the proceeds from the sale of 
the home.  The home will be excluded from consideration for the first six 
months and will continue to be excluded while it is up for sale. As soon as 
the closing takes place, and Mr. Smith receives a check, he is over the 
$2,000 resource limit.   
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In dealing with the proceeds, Mr. Smith has two options.  Option one is to 
take the proceeds and spend down until he has less than $2,000, at 
which time another Medicaid application will need to be made.  The 
second option is to implement a Medicaid Crisis Plan.  In this case, Mr. 
Smith is concerned about leaving his children an inheritance so the 
recommendation is to implement a Medicaid Crisis Plan.   
 
Medicaid Crisis Planning generally requires gifting by the client’s attorney-
in-fact which requires the client’s power of attorney to authorize gifting. In 
this case, Mr. Smith made sure his estate planning documents were up to 
date and that his attorney-in-fact could engage in Medicaid Planning.   
  
There are several strategies which can be implemented in a Medicaid 
Crisis Plan.  While not possible based on the facts of this case, always 
explore whether exempt transfers can be made. The remaining planning 
option is often referred to as "Half a Loaf" planning.  There are three 
methods to carry out this type of plan.  The first two options involve a gift 
of roughly half of the client’s assets while using the other half to purchase 
a Medicaid compliant annuity or Medicaid compliant promissory note.  
The third option, often referred to as a Gift and Giveback, involves a gift 
of all the client’s assets and a return of about one half.  Deciding which 
method to use largely depends on the facts of the case and the 
preference of the client. 
  
Annuities and promissory notes may be treated as a resource or as an 
income stream only, or as both a resource and an income stream.  
Additionally, if not structured properly, the purchase of an annuity or 
promissory note may result in a penalty period.   
 
To avoid triggering a penalty period when purchasing an annuity, the 
annuity must name the State "as the remainder beneficiary in the first 
position for at least the total amount of medical assistance paid on behalf 
of the institutionalized individual…" 42 U.S.C. §1396p(c)(1)(F); see also 
907 KAR 20:030 §1(9)-(10).  For the annuity to be excluded from the 
definition as an asset, the annuity must be irrevocable and non-
assignable, actuarially sound (must pay out the total annuity within the 
individual’s life expectancy) and provide equal monthly payments with no 
deferral or balloon payments.  42 U.S.C. §1396p(c)(1)(G)(ii); 907 KAR 
20:030 §1(9)-(10).  If these requirements are met, the purchase of the 
annuity will not be subject to transfer of resource rules and the annuity will 
not be considered an asset. 
 
To avoid triggering a penalty period when purchasing a promissory note, 
the promissory note must have "(i) a repayment term that is actuarially 
sound….; (ii) provides for payments to be made in equal amounts during 
the term of the loan, with no deferral and no balloon payments made; and 
(iii) prohibits the cancellation of the balance upon the death of the lender."  
42 U.S.C. §1396p(c)(1)(I); MS 2330.  Kentucky, in Manual Section 2330, 
adds a requirement that any amount due on the promissory note after the 
death of the lender must be designated to the applicant’s estate.     
 

https://www.law.cornell.edu/uscode/text/42/1396p
http://www.lrc.ky.gov/kar/907/020/030.htm
https://www.law.cornell.edu/uscode/text/42/1396p
http://www.lrc.ky.gov/kar/907/020/030.htm
http://www.lrc.ky.gov/kar/907/020/030.htm
https://www.law.cornell.edu/uscode/text/42/1396p
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In this case, Mr. Smith’s realtor believes it will take several months to sell 
his house based on its current condition.   Mr. Smith only has $10,000 in 
countable assets which will likely be reduced to an amount less than 
$2,000 after prearranging his funeral and purchasing comfort items for his 
nursing home room.  This means that Mr. Smith will require Medicaid 
before the sale of his home.   
 
Based on these facts, the recommended strategy for the proceeds from 
the sale of his home is a Gift and Giveback.  This is because by the time 
the Medicaid Crisis Plan is put in place, Mr. Smith will already be in debt 
to the state.  If an annuity or promissory note were used as part of the 
plan, they would likely be exposed to the state’s Estate Recovery Claim.  
This is because the promissory note, if not paid in full before the client’s 
death, must be paid to his estate.  Regarding the annuity, to be Medicaid 
compliant, the state must be named primary beneficiary for an amount 
equal to the amount of benefits paid on behalf of the client. The Gift and 
Giveback strategy reduces the exposure of Mr. Smith’s assets to an 
estate recovery claim. 

 
C. Executing the Plan 

 
Mr. Smith’s Medicare will stop on January 31, 2017.  The goal for Mr. 
Smith will be to have him financially eligible for Medicaid by the end of 
January and to have an application made in the beginning of February 
requesting benefits to begin on February 1, 2017.   
 
The Medicaid Application process requires a lot of documentation so Mr. 
Smith’s children are instructed to obtain copies of the following and to 
bring the copies to the next appointment. 
 
1. Social Security card and picture ID. 
 
2. Medicare card and any other health insurance cards. 
 
3. Health insurance premium bills. 
 
4. Statements verifying monthly income sources showing gross 

amount, any deductions, and the net amount. 
 
5. Financial statements for the current month and the three 

preceding months for his checking and savings account. 
 
6. Deed to home and verification of value (tax bill or appraisal).  
 
7. Title and registration to his automobile. 
 
8. A statement verifying the current year’s required minimum 

distribution for Retirement Accounts. 
 
The first step will be to reduce Mr. Smith’s checking and savings to a 
combined total of $1,500.  To that end, Mr. Smith’s children are directed 
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to go to the local funeral home and prearrange their father’s funeral.  
They will bring the detailed itemized statement of goods and services 
signed by the funeral home and Mr. Smith’s attorney-in-fact, a copy of the 
insurance policy enrollment form showing the policy is irrevocably 
assigned to the funeral home, and a copy of the check used to purchase 
the funeral. Sometimes this alone will be sufficient for the Medicaid 
application but other times the caseworker will require a statement from 
the insurance company verifying that what appears on the enrollment 
form has taken place.  Any excess funds will be used to purchase comfort 
items for Mr. Smith to use, and the children are told to bring receipts from 
the purchase.   
 
During the next appointment, Mr. Smith’s file is nearly complete because 
his children accomplished their first assignment.  At this appointment, 
review the QIT with Mr. Smith’s children and have Mr. Smith’s attorney-in-
fact sign on behalf of Mr. Smith.  The attorney-in-fact will likely also be the 
initial trustee, with the other child serving as a successor.  At the 
conclusion of this appointment, the initial trustee of the QIT should go to a 
local bank and set up a checking account in the name of the QIT and will 
provide verification that this has been accomplished at the next 
appointment.   
 
By the third appointment, Mr. Smith is financially eligible for Medicaid 
because he has roughly $1,500 between his checking and savings, his 
home is temporarily excluded, his car and IRA are excluded and he has a 
QIT in place.  Mr. Smith or his attorney-in-fact will need to sign a limited 
power of attorney giving the attorney the ability to make Mr. Smith’s 
Medicaid application.  An alternative to the limited power of attorney is a 
MAP-14.  This is the form used by the Medicaid office to appoint an 
Authorized Representative. 
 
Before concluding the third appointment, it is important to determine Mr. 
Smith’s patient liability.  Patient liability is determined by adding Mr. 
Smith’s gross income and subtracting from it his insurance premiums and 
personal needs allowance.  Mr. Smith’s patient liability is $3,144.12.  In 
Kentucky, the Medicaid office will round this down to $3,144.00.  For 
February, Mr. Smith’s children will be instructed to transfer $3,144 from 
Mr. Smith’s checking account to the QIT account.  When the funds are 
available in the QIT account, the Trustee of the QIT will pay Mr. Smith’s 
patient liability from the QIT.  Mr. Smith’s first application is ready to be 
made.   
 
In some Kentucky counties, local Medicaid offices take applications by 
appointment.  In others, it is first come first serve on a walk-in basis.  In 
Jefferson County, where Mr. Smith’s local Medicaid office is located, it is 
walk-in only.  During the application, the caseworker will generally dictate 
the flow. Simply provide the requested information.  Occasionally, the 
caseworker will request something that is not in the file.  In that instance, 
the caseworker will issue a request for information, or RFI, and a due 
date to respond.  The response may be done via certified mail or by 
delivering the requested verification directly to the local office.  In this 
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case, Mr. Smith’s application goes smoothly and an approval notice is 
received in thirty days with an effective date of February 1, 2017.   
 
On June 1, 2017, Mr. Smith’s home was sold, and Mr. Smith was issued 
a check for $150,000.  His children were instructed to make a copy of the 
check and then to deposit the check to Mr. Smith’s checking account.  For 
the next appointment, Mr. Smith’s children will be expected to bring a 
copy of the closing documents, a copy of the check from closing, the 
deposit slip showing the funds were deposited to Mr. Smith’s checking 
account, a current activity printout of Mr. Smith’s checking account, and 
Mr. Smith’s checkbook.   
 
During the appointment immediately after the sale of the home, prepare 
to report not only the sale of Mr. Smith’s home, but also the gift of the 
proceeds.  The documentation provided to the Medicaid office should 
include the closing documents, a copy of the check from closing, the 
deposit slip and a copy of the current activity printout showing the funds 
were deposited to Mr. Smith’s checking account, and then a copy of the 
gift check.  It is important to note that all of this information needs to be 
reported to the Medicaid office within ten days of the closing date.  MS 
1372(D)(2) (2017) and MS 1975(C) (2017).  Document the file 
accordingly.   
 
In this case, Mr. Smith gifted $150,000 to his son on June 5, 2017.  The 
penalty created from this gift is determined by dividing 150,000 by 199.46, 
which is the transfer of resource factor for 2017.  The result is a penalty of 
752 days.  The penalty start date is either the first day of the month in 
which resources have been transferred or the day the individual is eligible 
for Medicaid vendor payment, which ever date is last.  In this case, the 
penalty should begin June 1, 2017, because Mr. Smith was eligible for 
vendor payment on that date but for the transfer of the $150,000.  
Coincidentally, that is also the first day of the month in which resources 
were transferred.   
 
Once the sale and gift have been reported, the next notice from the 
Medicaid office should be a disqualification notice with a penalty period 
assessed.  Review this notice to ensure the length of the penalty period 
matches up with the figures in the file.  In this case, the Medicaid office 
issued a discontinuance notice and a penalty period of 752 days 
beginning on June 1, 2017 just as expected.   
 
Beginning on June first, Mr. Smith is responsible for paying his nursing 
home bill privately.  Mr. Smith has net income of $3,184.12 per month, 
after deducting his health insurance premiums.  His cost of care is $7,500 
per month.  Therefore, each month his children will need to return at least 
$4,315.88 to cover the cost of care at the nursing home.  Set an 
appointment to review the discontinuance notice and penalty period with 
the children. During this appointment, the children will be instructed to 
return at least $4,500 per month to their father so he can pay his cost of 
care.  They will be instructed to do this each month.  Each time they write 
a check to their father, they should make a copy of the check and the 
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deposit slip from the deposit to his checking account.  This will be 
required to verify the return of funds when making the final application.   
 
Generally, when implementing a Gift and Giveback, about one half of the 
assets will be returned to the client.  As the funds are returned to the 
client, the client’s penalty period will be shortened.  At a certain point in 
time, enough assets will have been returned and the penalty period will 
be expired.  When this has occurred, the final application will be made.  
Below is a spread sheet that can be used to track give backs. 
 

 
 
Notice that each time the give back is made, the gifted amount is reduced 
dollar for dollar and the penalty period is also reduced. This spreadsheet 
is just a way to make tracking the givebacks easier and helps show how 
long the plan will last.   
  
In this case, Mr. Smith’s children return $63,000 over the course of the 
plan.  The final return occurs on July 15, 2018, and Mr. Smith’s penalty 
will expire on August 11, 2018.  Mr. Smith is paid in full with the nursing 
home through July 31, 2018.  At this time, gather the same 
documentation used for Mr. Smith’s first application but update the file 
with current bank statements, 2018 income verification and insurance 
premium verification, and the copies of the checks and deposit slips from 
the give backs. The final application should be made, and Mr. Smith’s 
case should be approved effective August 12, 2018.  Mr. Smith’s children 
will pay the full month’s patient liability for August, and they will also need 
to pay for the first eleven days which were not covered by Medicaid due 
to the penalty period.  This can be done using the remainder of the gifted 
money.   
  
After receiving the final approval notice, set the final appointment with the 
children.  During the final appointment, review the approval notice to 
ensure it is accurate and instruct the children to continue paying Mr. 
Smith’s patient liability each month from his QIT account.  Additionally, 
ensure the children know that if their father’s financial circumstances 
change in a way that would impact his eligibility, they are required to 
report that change to the Medicaid office within ten days.  Finally, make 
sure the children know that Mr. Smith’s Medicaid benefits will need to be 
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recertified the following year.  This information should be included in a 
closing letter to the client’s attorney-in-fact.     
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MEDICAID PLANNING WITH A COMMUNITY SPOUSE 
Emily Korfhage Monarch  

 
 
 
I. BASIC OVERVIEW 
 

With married couples, the Medicaid rules have been designed to protect the 
Community Spouse from becoming impoverished by the high monthly cost of 
nursing care for the Institutionalized Spouse. Therefore, the Community Spouse 
is allowed to keep some of the couple’s resources in order to remain self-
sufficient. In many cases, the Community Spouse is also allowed to keep some 
of the Institutionalized Spouse’s income for the same reason. 
 
Medicaid planning for a married couple requires a completely different analysis 
than planning for a single individual. Many clients that walk into your office will 
understand that a single applicant must have less than $2,000 in resources 
before they are eligible for Medicaid. Fewer clients will understand the rules 
when a married couple is involved. 

 
II. TERMINOLOGY 
 

A. Institutionalized Spouse: The spouse in the nursing facility. 
 
B. Community Spouse: The spouse living at home (or with children, or in 

an assisted living facility). 
 
C. Resource Assessment: The process the Medicaid office uses to 

determine the amount of resources a married couple owns and establish 
the amount of money that the Community Spouse may keep and the 
Institutionalized Spouse must spend down. 

 
D. Spend Down: The process of spending assets to get the Institutionalized 

Spouse below a certain level of resources and eligible for Medicaid. 
 

As with a single individual, a married applicant must meet both income 
requirements and asset requirements. See 907 KAR 20:035. 

 
III. ASSET REQUIREMENTS 
 

When a married applicant applies for Medicaid, the caseworker will follow the 
analysis set forth in Section 2120 of the Medicaid Manual to determine whether 
an applicant with a community spouse is Medicaid eligible. 

 
Volume IVA       OMTL-264      
Medicaid and State Supplementation   R. 5/1/05 
 
MS 2120    SPECIAL RESOURCE CONSIDERATIONS FOR AN 
INSTITUTIONALIZED SPOUSE WITH A COMMUNITY SPOUSE 
 

http://www.lrc.ky.gov/kar/907/020/035.htm
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Resources of an institutionalized spouse who has a spouse living 
at home in the community are treated differently to prevent 
financial hardship which results when one spouse is 
institutionalized. 
 
Provisions of the policy include an assessment of the 
institutionalized and community spouse's combined countable 
resources. [Form PA-22, Resource Assessment, is completed at 
the request of either spouse or the representative acting on behalf 
of the couple for most recent continuous period of 
institutionalization.] This assessment may be completed 
independent of the MA application. 
 
The Resource Assessment provides a prescreening of resource 
eligibility to assist the couple in financial planning and in their 
decision to apply for MA. Included in the provisions is a 
community spouse resource allowance. [This resource allowance 
is determined by the total combined countable resources of a 
couple, regardless of the existence of a prenuptial agreement.] 
The allowance represents the amount of resources necessary for 
the noninstitutionalized spouse to maintain themselves in the 
community. [Form PA-1A, Supplement C, Institutionalized Spouse 
Resource and Income Statement, must be completed prior to 
approval of the application to substantiate intent to transfer 
resources to the community spouse.] 
 
[By law, the community spouse resource allowance cannot 
exceed the maximum allowable amount which is subject to an 
annual change. In giving this allowance as a deduction, the policy 
requires that the amount of the couple's combined countable 
resources deducted in the community spouse resource allowance 
actually be made available to the community spouse for their use. 
This may involve the legal transfer of resources from the 
institutionalized spouse to the community spouse without penalty 
for transfer. Allow six months for the transfer of resources to be 
completed. Spot check the case six months after approval and 
contact the community spouse or representative to verify the 
resources of the institutionalized spouse.] Resource 
considerations for the community spouse who applies for or 
receives MA have not changed. 
 
Apply the policy to spouses admitted on or after 9/30/89 to a long 
term care (LTC) facility, institutionalized Hospice, mental hospital 
and Institutions for Mental Diseases, or who elect HCBS, Supports 
for Community Living, or noninstitutionalized Hospice. 
 
There is no requirement that the institutionalized individual be 
receiving a vendor payment or be vendor payment eligible to 
complete PA-1A, Supplement C and PA-22. 
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EXAMPLE 1: If an institutionalized spouse is eligible for a vendor 
payment and declines the vendor payment, the community spouse 
resource allowance is applied in the institutionalized spouse's 
case. 
 
EXAMPLE 2: If an institutionalized spouse is vendor payment 
ineligible for any reason, but eligible for a spend down, the 
community spouse resource allowance is applied in the 
institutionalized spouse's case. 
 
For spouses institutionalized or receiving HCBS, Supports for 
Community Living or Hospice before 9/30/89, follow previous 
policy for consideration of resources. If the spouse leaves the 
facility, HCBS, Supports for Community Living or Hospice for a 30 
consecutive day period and is readmitted, apply current resource 
policy. If an institutionalized spouse is not likely to be 
institutionalized for at least thirty consecutive days, DO NOT 
APPLY the community spouse resource allowance in the 
institutionalized spouse's case. If a change in circumstance results 
in a couple no longer having an institutionalized/community 
spouse situation, i.e., one spouse dies, community spouse is 
institutionalized, etc., do not apply the special resource 
considerations the month following the month in which the change 
occurs. 

 
A. Step One – Resource Assessment  

 
Gather all necessary documentation and have a resources assessment 
completed by a caseworker at the Medicaid office. 
 
When you go to the Medicaid office, the case worker will complete a 
resource assessment on the Benefind System (this used to be done on a 
form called a PA-22, and the manual and many workers still call them 
this) to determine how many countable resources the married couple has. 
 
Many states use a snapshot date (such as the date the institutionalized 
spouse entered a facility) to conduct a resource assessment. However, 
Kentucky looks at the total countable resources of both the Institutional 
and Community Spouses on the date the applicant or his/her 
representative comes into the Medicaid office. Therefore, it is 
important to have a resource assessment done as soon as possible 
after the institutionalized spouse enters a nursing facility. 
 
It is also important to do your own resource assessment before you go to 
the Medicaid office to know exactly what your client has and to catch any 
mistakes. 
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The Resource Assessment calculation is set forth in MS 2135: 
 

Volume IVA  
Medicaid and State Supplementation  
MS 2135 
 

COMMUNITY SPOUSE RESOURCE ALLOWANCE 
CALCULATION 

 
(1) The community spouse resource allowance is a 
designated amount deducted from the combined countable 
resources of the institutionalized spouse and community 
spouse prior to determining resource eligibility of the 
institutionalized spouse. The allowance represents the 
amount of resources necessary for the non-institutionalized 
spouse to maintain themselves in the community. The 
allowance is calculated based on the couple’s 
circumstances. 
 
A. Community Spouse Resource Allowance 

Calculation 
 
1. The calculation makes a comparison to the 

minimum and maximum community spouse 
resource allowances established by the Centers for 
Medicare and Medicaid Services (CMS). These 
allowances are revised by CMS. For the current 
minimum and maximum community spouse 
resource allowance, see Volume IVA, MS 1750. 
The community spouse resource allowance can be 
no less than the minimum but not greater than the 
maximum. 

 
2. [The community spouse resource allowance is 

equal to one-half of the couple’s combined 
countable resources up to the maximum allowance 
($119,220). If the spousal resource allowance is 
less than the minimum ($23,844), the community 
spouse resource allowance is the minimum 
allowance. 

 
Example 1: The combined countable resources of a 
couple are $250,000. One-half of the couple’s 
resources is $125,000 ($250,000 divided by 2 = 
$125,000). As the amount is greater than the 
maximum amount allowable, the community 
spouse resource allowance is the maximum, 
$119,220. For the institutionalized spouse to be 
resource eligible $128,780 must be spent down. 
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Example 2: The combined countable resources of a 
couple are $128,000. The community spouse 
resource allowance is $64,000 ($128,000 divided 
by 2 = $64,000) which is less than the maximum 
allowance. For the institutionalized spouse to be 
resource eligible $62,000 must be spent down. 
 
Example 3: The combined countable resources of a 
couple are $22,000. One-half of the couple’s 
resources is $11,000 ($22,000 divided by 2 = 
$11,000). The community spouse resource 
allowance is $23,844. As the community spouse is 
allowed the minimum resource allowance, the 
institutionalized spouse can transfer their portion to 
the community spouse.] 

 
B. The community spouse resource allowance may 

exceed the calculated amount or the maximum only 
by court order or a fair hearing decision per MS 
2140. 

 
C. Institutionalized Spouse Resource Eligibility 

Determination 
 

To determine the resource eligibility for the 
institutionalized spouse, subtract the community 
spouse resource allowance from the combined 
countable resources of the couple. If the remainder 
is greater than $2,000, the resource limit for the 
institutionalized spouse, the institutionalized spouse 
is resource ineligible. 
 
[(Using Example 3 in item A2) 

 
Combined resources of the couple           $22,000 
Minus Community Spouse Allowance           -$23,844 
Remainder              $         0  
 
Resource eligible – remainder is less than $2,000  
 

(Using Example 2 in item A2) 
 
Combined resources of the couple           $128,000 
Minus Community Spouse Allowance           -$  64,000 
Remainder              $  64,000 
 
Resource ineligible – remainder exceeds $2,000.]  
 

D. The community spouse resource allowance 
remains constant for the same continuous period of 
institutionalization or waiver services. The 
continuous period ends when there is an absence 
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from institutionalization or waiver services are 
terminated for thirty consecutive days. If the 
institutionalized spouse reapplies following a thirty-
day period of absence from the facility or waiver 
services, a new community spouse resource 
allowance is calculated. 

 
E. To identify cases in the same eligibility period, enter 

an "N" on the KAMES Application General 
Information screen to the question "Has an 
interruption in long term care occurred?" and 
KAMES will use the previously established 
community spouse resource allowance to 
determine resource eligibility. For a new continuous 
period of institutionalization, application, re-
application and program transfer, answer the 
question with a "Y" and complete a new resource 
assessment. 

 
Example 1: An institutionalized spouse applies for 
Medicaid and nursing facility coverage. The 
application is denied due to excess resources. The 
institutionalized spouse remains in the facility as a 
private pay patient. A re-application is filed four 
months later. Because the institutionalized spouse 
is in the same continuous period of 
institutionalization as the first application, enter "N" 
to the above referenced question. KAMES will use 
the same community spouse resource allowance 
calculated for the first application. 
 
Example 2: A worker receives form MAP-24 stating 
the institutionalized spouse had been discharged 
from the nursing facility and the MA case is closed. 
Two weeks later the worker receives a Pro 
Certification notice indicating the individual has 
been approved for HCBS services. Although there 
was a change in the type of care, the interruption in 
services is less than thirty consecutive days. 
Answer "N" to the question. A new community 
spouse resource is not calculated. 
 
Example 3: The institutionalized spouse is 
approved for Medicaid and nursing facility services 
in June. In September, the institutionalized spouse 
is discharged from the facility and returns home. In 
December, the individual is readmitted to the 
nursing facility and reapplies for Medicaid. As the 
individual was out of the facility for more than thirty 
consecutive days, a new community spouse 
resource allowance is calculated. Answer "Y" to the 
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question and complete a new resource 
assessment. 

 
F. For cases determined resource eligible, completion 

of form PA-1A, Supplement C, Institutionalized 
Spouse Resource and Income Statement, is 
required to obtain the institutionalized spouse’s 
declaration of intent to transfer resources in excess 
of $2,000 to the community spouse within six 
months. 

 
B. Step Two – Spend Down 

 
Once the caseworker determines the total assets of the couple, they then 
calculate the amount of resources that the Community Spouse is allowed 
to keep. The Community Spouse can keep one-half of the assets, up to a 
maximum of $119,220. If the spousal resource allowance is less than 
$23,844, the Community Spouse will be able to keep $23,844. The 
Institutionalized Spouse must have less than $2,000. 
 
Any excess resources must be spent down before the Institutionalized 
Spouse will be Medicaid eligible. There is a common misconception that 
all of the money must be spent on the Institutionalized Spouse, but the 
rules do not require this. The assets can be spent on either spouse. 

 
1. Spend excess cash. Possible spend down suggestions include: 
 

a. Prepaid funerals for both spouses. 
 
b. Burial plots for both spouses and immediate family 

members. 
 
c. Make improvements to the home (ramp, roof, windows, 

gutters, paint, carpet, appliances, etc.). 
 
d. Upgrade automobile (the Community Spouse can own a 

vehicle of any value and either can own a second vehicle 
worth less than $4,000). 

 
e. Purchase life chair. 
 
f. Purchase motorized wheel chair. 
 
g. Purchase household items: TV, furniture, lawn mower, 

appliances. 
 
h. Pay elder law attorney’s fee. 
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2. Exempt jointly owned non-homestead property. 
 

If the couple owns property other than the homestead, one option 
for obtaining eligibility is to put the property up for sale at Fair 
Market Value. According to MS 1880 of the Medicaid manual, 
"Non-home real property may be excluded if: It can be 
demonstrated that there is a reasonable effort being made to sell 
the property at FMV. The individual must publicly make known the 
intent of selling the property at FMV by a newspaper ad, contract 
with a realtor, or correspondence with a financial institution." 

 
3.  Purchase a Medicaid compliant annuity for benefit of the 

Community Spouse or sign a Medicaid compliant promissory 
note with the payments made to the Community Spouse. 

 
The Community Spouse will become eligible once the total 
resources of both spouses are below the levels established by the 
Resource Assessment. It is important to watch the calendar. If the 
funds are spent before the end of the month, Medicaid will pay for 
the entire month. If the resources are over the limit, Medicaid will 
pay nothing for that month. 

 
III. INCOME REQUIREMENTS 
 

Because Kentucky is an income cap state, an applicant cannot have a monthly 
income that exceeds $2,199.00. If they do, they will not qualify for Medicaid un- 
less any income above the income cap goes into a trust called a "Miller Trust" or 
a "Qualified Income Trust." 
 
Patient Liability: Medicaid is a cost-sharing program. This means that the 
nursing home resident must pay a portion of his or her income (Social Security 
and pension, if any, less any health insurance premiums and a $40/month 
personal needs allowance) to the nursing home. This is called "Patient Liability." 
The Medicaid approval letter from the Department of Community Based Services 
will tell how much the nursing home resident’s share of cost will be. This amount 
must be paid every month and in a timely manner to the nursing home or the 
resident will be subject to discharge (eviction) from the nursing home. 
 
In order to allow the Community Spouse to remain self-sufficient, the Community 
Spouse is entitled to keep all of his/her income and enough of the 
Institutionalized Spouse’s income to have a minimum of $2,002.50. If the 
Community Spouse can demonstrate that he/she has expenses more than that 
amount each month, they may be entitled to keep up to $2,980.50. 

 

 Step Three – Medicaid Approval 
 

After the Institutionalized Spouse is approved, the Medicaid program will 
pay for his/her nursing home care (room and board and personal care) 
after the Patient Liability is paid each month. 
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The Institutionalized Spouse cannot have more than $2,000.00 in assets 
in his name. The Institutionalized Spouse has six months to transfer all 
additional assets to the Community Spouse. However, for convenience, 
the Community Spouse’s name may remain on the Institutionalized 
Spouse’s bank account. The Institutionalized Spouse’s name must be 
removed from all other accounts and assets including real estate. These 
assets should be in the Community Spouse’s name ONLY. 
 
The Community Spouse’s Last Will should be changed to ensure that the 
Institutionalized Spouse doesn’t inherit the funds in the Community 
Spouse’s name. The Institutionalized Spouse should not be the 
beneficiary of a life insurance policy. 
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THE INTERPLAY BETWEEN MEDICAID AND VA BENEFITS 
Matthew T. Smith 

 
 
 
I. SECTION ONE: IMPORTANT DIFFERENCES AND DISTINCTIONS BETWEEN 

THE VA’S PENSION PROGRAM AND KENTUCKY’S MEDICAID PROGRAM 
FOR THE AGED, BLIND & DISABLED 

 
While both the VA and Medicaid provide benefits for low-income/asset 
individuals, there are major differences between how the two programs are 
administered.  First, and foremost, each program’s regulations are different.  It 
sounds obvious, but when analyzing data, it is very easy to get confused as to 
which set of rules apply to that data, especially if the analysis is jumping back 
and forth between both programs to see which program is best for the client, or 
how to obtain simultaneous eligibility under each program.  The following is a 
short list of some common differences to keep in mind: 
 
A. The VA is federal law, with one set of rules and regulations regardless of 

the applicant’s state of residence. Medicaid rules, and trust/estate 
planning rules for that matter, vary widely from state-to-state.  While you 
can help a resident of another state apply for VA benefits, if planning is 
contemplated you should consider co-counseling with an elder law 
attorney licensed in the applicant’s state to ensure trust/estate planning 
rules are met and how the planning works with the state’s Medicaid rules.  
For example: 

 
1. What are the state’s requirements to create a valid trust?  Do you 

need a witness?  Do you need two witnesses? 
 
2. The VA asset trust you draft might successfully transfer ownership 

of assets under your state’s Medicaid rules, but does it 
successfully transfer ownership of assets under the Medicaid rules 
of the VA applicant’s state? 

 
3. Are there any subtleties (specific grantor trust rules, trust protector 

rules, etc.) you add to your VA asset trust that might have adverse 
consequences under the Medicaid rules of the VA applicant’s 
state? 

 
B. The VA has rules about when an attorney is and is not allowed to charge 

someone for work related to VA benefits. The VA also has rules about 
how much an attorney can charge for certain services.  Medicaid does not 
have any such rules. 

 
C. Eligibility for VA benefits is not dependent on the claimant requiring skilled 

level nursing care.  In other words, a VA claimant does not have to reside 
in a nursing home in order to qualify for the VA Pension benefit.1 

 

                                                
1
 38 U.S.C. §1513.  

https://www.law.cornell.edu/uscode/text/38/1513
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D. The VA currently does not have a look back period or rule against gifting.2 
Medicaid has a five-year look back period and penalizes gifts.3 

 
E. The agencies define the word "income" differently, separate countable 

versus exempt income differently, and apply their respective income tests 
differently.  For example: 

 
1. The VA uses the word IVAP, which means "Income for VA 

Purposes" and defines IVAP as gross household income minus 
gross household medical expenses.  The VA says a claimant’s 
IVAP must be $0.00 or less than $0.00 in order to receive the 
maximum possible benefit.4 

 
2. Medicaid only considers the income of the spouse in the nursing 

home, not household income, for eligibility purposes.  Further, it 
looks at the income for two different purposes: 1) for initial 
eligibility purposes; and 2) for patient responsibility purposes.5 

 
F. The agencies have different net worth limits, separate countable versus 

exempt income differently, and apply their respective income tests 
differently.  For example: 

 
1. The VA does not currently have a set asset limit.  There is a 

general guideline of $80,000, but someone with less than $80,000 
can still be denied benefits due to excess net worth.  The asset 
limit is not different for the applicant and the applicant’s spouse. 

 
2. Medicaid has a set asset limit of $2,000 for the individual in the 

nursing home. If there is a spouse, Medicaid has a method of 
determining a different allowable asset limit for him/her.6 

 
3. The VA includes the full value of any property held as a life estate 

in the claimant’s net worth, whereas Medicaid has a method for 
determining the value of the held life estate and exempts life 
estates (subject to estate recovery).7 

 

                                                
2
 See Attachment 1 for "Effect on Pension Eligibility of Transfer of Assets into a Trust" – OGC 

Prec. 73-91. 
 
3
 907 KAR 20:030 §1. 

 
4
 38 U.S.C. §1521; 38 C.F.R. §§3.262, 3.271, 3.23(b), (d). 

 
5
  907 KAR 20:020. 

 
6
  42 U.S.C. §1382(a), 907 KAR 20:025 §1(a). 

 
7
 38 C.F.R. §3.276(b); VA, Kentucky Medicaid Manual MS 2055 (Volume IVA, 3/1/10). 

 

http://www.lrc.ky.gov/kar/907/020/030.htm
https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/cfr/text/38/3.262
https://www.law.cornell.edu/cfr/text/38/3.271
https://www.law.cornell.edu/cfr/text/38/3.23
http://www.lrc.ky.gov/kar/907/020/020.htm
https://www.law.cornell.edu/uscode/text/42/1382
http://www.lrc.ky.gov/kar/907/020/025.htm
https://www.law.cornell.edu/cfr/text/38/3.276
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4. The VA includes the value of IRAs in the claimant’s net worth, 
whereas Kentucky Medicaid exempts IRAs.8 

 
5. The VA has different rules for different special needs trusts.  It 

includes the value of self-settled special needs trusts (pooled and 
first party) in the claimant’s net worth, but exempts the value of 
third party special needs trusts.9  Medicaid exempts all types of 
special needs trusts. 

 
G. Medicaid has more stringent rules regarding annuities, and treats the 

purchase of an annuity differently. For Medicaid and VA, deferred 
annuities are treated as a countable asset, because there is a cash value.  
The difference between the programs lies in the treatment of immediate 
annuities. For VA planning, annuities do not have to be actuarially sound, 
provide equal monthly payments, nor name the VA as beneficiary; 
annuities do have to be irrevocable, non-assignable, non-transferrable, 
and have $0 cash value.  If any of these are not met, the annuity is a 
countable asset.  For Medicaid planning, annuities have to be actuarially 
sound, provide equal monthly payments, name Medicaid as first or 
second beneficiary (depending), be irrevocable, non-assignable and non-
transferrable, and have $0 cash value.10 If any of these are not met the 
purchase of the annuity is a penalized transfer.   

 
H. Medicaid has estate recovery, and in fact Kentucky is an expanded estate 

recovery state.11  The VA does not have an estate recovery program. 
 

II. SECTION TWO: DETERMINING WHETHER TO APPLY FOR VA, MEDICAID, 
OR BOTH 

 
More importantly than how they are administered is the possibility that planning 
for one of the programs could cause negative implications or even denial for the 
other program. Oversight must be substantial and specific when dealing with dual 
VA and Medicaid benefits.  In general, most of your clients will not be receiving 
both benefits at the same time, especially Improved Basic Pension.  However, it 
is not uncommon for one spouse to receive Medicaid benefits while the other 
spouse is receiving Veterans Basic Pension.  If a Medicaid recipient were to save 
the Aid & Assistance (“A&A”) benefit and thus allow their resources to exceed 
$2,000 in any one month after all bills are paid, they would lose their Medicaid 
benefit. If they gave the money away, that gift would be a recognized as a 
transfer and subject to the same consequences. Therefore, the Medicaid 
recipient must spend their A&A award for their own benefit in the month in which 
they receive it. 

                                                
8
 907 KAR 20:025 §2(16). 

 
9
 See Attachment 2 for OGC Prec. 33-97. 

 
10

 907 KAR 20:030 §§1, 9(a). 
 
11

 907 KAR 1:585. 
 

http://www.lrc.ky.gov/kar/907/020/025.htm
http://www.lrc.ky.gov/kar/907/020/030.htm
http://www.lrc.ky.gov/kar/907/001/585.htm
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A. Marital Status 
 

A single person cannot receive both, but a married couple could receive 
Medicaid and VA A&A. Therefore deciding whether to apply for VA, 
Medicaid, or both is generally straight forward as the ultimate answer is 
the maximization of benefits to cover the "gap" in monthly income to cover 
the required "level" of care.  When a spouse is involved, the additional 
factors of the health of the spouse, income needs, and long term eligibility 
of VA or Medicaid for the Community Spouse need to be taken into 
consideration.  

 
With a married couple the use of Medicaid Planning may be more 
advantageous as the Community Spouse may be able to keep a larger 
amount of assets due to the CSRA as opposed to the VA asset limit.  
Medicaid Planning for married couples may offer more asset-sheltering 
options since there is generally less need to make penalizing transfers, 
which is one of the major advantages of VA planning. 

 
B. Level of Care  
 

If the single person/spouse is already in a nursing home, then Medicaid 
planning is more than likely the approach that should be taken, unless 
there will be a penalty period. In that case doing VA planning to help pay 
through the penalty period with the ultimate goal of Medicaid planning 
should be implemented.  Situations where Medicaid planning may not be 
a viable option: 

 
1. There is enough income with or without VA benefits. 
 
2. The assets are so extensive that with curing, the penalty period 

will exceed the look back period. 
 
3. The health of the institutionalized spouse is such that they will not 

survive the look back period. 
 
4. The facility does not have Medicaid beds or will not have a 

Medicaid bed available for the majority of the look back period. 
 

If the single person/married person is receiving care either at home or in 
an Assisted Living Facility then more than likely VA planning should be 
implemented.  However, if the single person or the Community Spouse 
will require skilled nursing in the near future (one to two years) then a 
combination of VA and Medicaid planning should be implemented. 

 
III. SECTION THREE: CONVERTING A VA PLAN INTO A MEDICAID PLAN 
 

Considering we are dealing with individuals that are in the long term care system, 
it is not uncommon to have a client initially perform VA planning to help pay for 
in-home, assisted living, memory, or personal care only to have the client, or the 
client’s spouse, wind up requiring skilled nursing care.  Once a client’s VA plan 
has been completed and the client’s case is coming to a close, a good elder law 
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attorney will counsel the client to be sure and get in touch with the elder law 
attorney when certain events happen.  One such event is when the client or the 
client’s spouse enters a nursing home for long term care. 
 
At that point, an analysis is necessary to determine the client’s options.  
Sometimes the analysis is simple, and sometimes not.  Here is a step-by-step 
look at the more cut-and-dried analysis steps: 

 

 Is the client single or married? 
 

o Single: compare the duration of the look back period against the 
duration of the penalty that would result if a Medicaid crisis plan 
were implemented. 

 
Whichever expires first tells you whether to wait out the penalty 
period or implement a Medicaid crisis plan. 

 
o Married: the client must decide between two options. 

 
 Keep the VA plan in place through the duration of the look 

back period. 
 

o Pro: maintains the Community Spouse’s progress 
on his/her five-year clock; 

 
o Con: the Institutionalized Spouse does not get on 

Medicaid "immediately," so the nursing home cost 
is out-of-pocket. 

 
 Convert to a Medicaid Crisis Plan for a couple. 
 

o Pro: the Institutionalized Spouse gets on Medicaid 
"immediately." 

 
o Con: the Institutionalized Spouse loses all progress 

on his/her five-year clock. The clock can be re-
started to the Community Spouse Resource 
Assessment (CSRA), but the clock cannot be re-
started on any funds used to purchase a Medicaid-
Compliant annuity or promissory note until those 
annuity/note payments are received by the 
Community Spouse. 

 
Then there are other things to consider that can impact the above analysis: 
 

 What is the asset level? 

 What is the life expectancy of the client and any spouse? 

 Can the client obtain a Medicaid eligible bed from the facility? 

 What impact will Medicaid eligibility have on VA eligibility and does it 
matter? 
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These materials use Case Studies to illustrate the analysis process discussed 
above. Before beginning the Case Study examples the terms used in the 
analysis discussed above should be reviewed.  This presentation is intended for 
more intermediate level elder law practitioners, so these materials do not go into 
the VA and Medicaid eligibility rules. These materials also do not detail the 
specifics of how asset planning is performed.  That was covered in today’s earlier 
presentations and materials.  This portion of the materials is simply to help define 
the terms, specifically: 
 

 Five-Year Clock and/or Five-Year Look back: this term refers to 
Medicaid’s five-year look back period. Anyone applying for Medicaid is 
under a duty to disclose any transfers of resources that were made for 
less than the fair market value of the resource transferred during the five-
Year Look back, i.e. the five years immediately preceding the application 
for Medicaid.12 

 

 Transfer of Resources for Less Than Fair Market Value: this is a fancy 
way of saying, "gifts."  Anyone applying for Medicaid is under a duty to 
disclose any gifts made during the five years immediately preceding the 
application.  Medicaid will also call gifts during the look back period 
"prohibited transfers." 

 

 Penalty Period: the amount of time that an individual is ineligible for 
Medicaid benefits due to a prohibited transfer, or transfers.  When gifts 
are disclosed, Medicaid totals up the value of all the gifts made during the 
look back period. It then divides that amount by a "penalty divisor."  
Medicaid says the penalty divisor is the average cost of a nursing home in 
the Commonwealth of Kentucky. Currently, the penalty divisor is 
$199.46/day, which averages out to $6,066.91 per month.  If gifts totaling 
$60,669.10 are disclosed to Medicaid, the penalty period is ten months. 

 

 Cures/Partial Cures/Curing: Kentucky Medicaid rules allow an individual 
to cure gifts.  To cure a gift, money must be deposited INTO the Medicaid 
applicant’s bank account.  If an applicant gifted $50,000 to a child, the 
child can pay $10,000 back to the applicant and the overall gift amount is 
reduced to $40,000.  This rule, combined with Medicaid’s rule that once a 
penalty begins it cannot be stopped, allows for unique planning 
opportunities referred to as "half a loaf," "reverse half a loaf," "gift and 
loan," "gift and note," etc. 

 

 Medicaid Crisis Plan for a Single Person: while there are several 
techniques that can be used in a Medicaid Crisis Plan for a Single 
Person, this phrase refers to any plan created to help a single individual 
reduce their net worth to meet Medicaid’s asset test. In addition to 
spending down assets, a Medicaid Crisis Plan for a Single Person may 
include transferring assets to a caregiver child or disabled individual.  A 
plan could include gifting all assets away and then having the person who 
received the gift return (or cure) some of the gift.  This is commonly 
referred to as the "gift and return" plan.  A plan could alternatively involve 

                                                
12

 907 KAR 20:030 §1(1), (2), (3). 

http://www.lrc.ky.gov/kar/907/020/030.htm
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gifting a portion of the assets away and then buying a Medicaid-
Compliant annuity or making a Medicaid-Compliant loan with the 
remaining assets.  This is commonly referred to as the "gift and annuity" 
or "gift and loan" plan.  All of these can be phrased as "half a loaf" 
planning. 

 

 Medicaid Crisis Plan for a Married Couple: again, there are several 
techniques that can be used in a Medicaid Crisis Plan for a Married 
Couple. This phrase generally refers to any plan that helps the couple 
spend down the excess resources shown by a Resource Assessment so 
that the couple "immediately" meets Medicaid’s asset rules and can 
obtain eligibility for the benefit. The plans may utilize more straight-
forward spend down techniques only, such as purchasing a prepaid 
funeral, a larger house, a new car, etc., or may also include a Medicaid-
compliant annuity or Medicaid-compliant promissory note. 

 
A. Conversion Case Study – Single Person 

 
Mary, the daughter of your former client, Sam (eighty-one years old), 
comes to see you on March 24, 2017.  Sam is not married.  He recently 
fell and his family has learned he will need to permanently reside in a 
nursing home.  The private pay rate of the nursing home is $225 per day 
(averages out to $6,843.75/month). The facility has a Medicaid bed 
available for Sam.  The family wants to see if Sam can get Medicaid to 
help pay for the nursing home. 
 
Back on March 24, 2013, Sam executed a properly drafted asset 
protection trust and funded that trust with his home ($150,000), CDs 
($60,000), and about $30,000 from his checking account, which was used 
to open a checking account in the name of the trust.  He retained in his 
name a checking account with a balance of $30,000 and a car ($10,000).  
After funding, his income consisted of $1,839 from Social Security 
(gross). He had medical expenses of $104.90 for Medicare, $150 for 
Medicare Supplement, and he was moving into an assisted living facility 
that would cost $3,500 a month because he required assistance with 
bathing, dressing, and medication management.  Funding was completed 
by the end of April 2013, and an application for VA benefits was 
submitted on April 30, 2013. With $1,788/month from the VA, Sam 
anticipated having a monthly shortfall of about $127.90. 
 
As of March 24, 2017, Sam owns a checking account with a balance of 
$25,000.  He gave his car to his granddaughter about two years ago.  He 
now receives $1,846 from Social Security (gross) and $1,794 from the VA 
(his Improved Pension with Special Monthly Compensation for Aid and 
Attendance benefit). He has medical expenses of $109 for Medicare, 
$185 for Medicare Supplement, and $6,846.75 for the nursing home.  The 
trust owns CDs totaling $195,000 and a checking account with a balance 
of $20,000.  During the past four years, the trust had sold the home and 
received net sales proceeds of $155,000. At that time, the trust had 
distributed $10,000 to each of Sam’s kids as a gift.  In addition, the kids 
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had returned about $10,000 to Sam over the past four years to help him 
with his shortfall.  

 
1. What is the best plan to get Sam on Medicaid? 
 

a. Option 1: Apply for Medicaid right away? 
 

i. Sam could spend $10,000 on his funeral, pay you 
an attorney fee of $8,500 and pay the nursing 
home for one month to bring his checking account 
down to $2,000.  In a month he can go apply for 
Medicaid and disclose the trust, the transfers to the 
trust, the $10,000 returned, and the transfer of the 
car to Medicaid.   

 
ii. He originally gifted $240,000 to the trust and it can 

be established that $10,000 of that was returned, 
resulting in a net transfer of $230,000. The 
additional $5,000 in sales proceeds from the home 
is not counted as a gift. The $10,000 to each 
daughter does not have to be disclosed because 
that was paid out of the trust.  The transfer of the 
car to granddaughter is not a penalized transfer 
(MS 2070).  With a penalty divisor of $199.46 per 
day, that would result in an initial penalty period of 
37.91 months. Sam’s monthly shortfall at the 
nursing home is roughly $3,500 ($3,497.75).  If his 
kids give him $3,500 each month to meet the 
shortfall, Sam can be eligible in 24.04 months.  In 
all, the kids will have returned $84,144.29, leaving 
$130,855.71 in the trust ($240,000 original gift plus 
$5,000 sales proceeds, minus $20,000 to 
daughters, minus $10,000 returned, minus 
$84,144.29 returned). 

 
b. Option 2: Wait out the five-year lookback period? 
 

Sam could pay the nursing home for the next twelve 
months and then apply for Medicaid. With a monthly 
shortfall of $3,500, he will need $42,000 to pay for that 
year.  His kids can give him $32,200, bringing his checking 
account balance up to $57,200. He will spend $42,000 
paying for the nursing home, $10,000 prepaying his 
funeral, and $3,500 for you (the attorney) to do the 
Medicaid application for him. That leaves $1,700 in his 
checking account at the time of application.  There remains 
$182,800 in the trust ($240,000 original gift, plus $5,000 
additional home sales proceeds, minus $20,000 distributed 
to daughters, minus $10,000 returned, minus $32,200 
returned).  
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ANSWER: an additional $51,944.29 is saved under option #2. 
 
2. What if Sam had come to you in 2015 instead of 2013, with all 

facts remaining the same except the kids had returned $5,000 to 
Sam instead of $10,000? 

 
a. Option 1: Apply for Medicaid right away? 
 

i. Sam could spend $10,000 on his funeral, pay you 
an attorney fee of $8,500 and pay the nursing 
home for one month to bring his checking account 
down to $2,000.  In a month he can go apply for 
Medicaid and disclose the trust, the transfers to the 
trust, the $10,000 returned, and the transfer of the 
car to Medicaid.   

 
ii. He originally gifted $240,000 to the trust and it can 

be established that $5,000 of that was returned, 
resulting in a net transfer of $235,000. The 
additional $5,000 in sales proceeds from the home 
is not counted as a gift. The $10,000 to each 
daughter does not have to be disclosed because 
that was paid out of the trust.  The transfer of the 
car to granddaughter is not a penalized transfer 
(MS 2070).  With a penalty divisor of $199.46 per 
day, that would result in an initial penalty period of 
38.73 months. Sam’s monthly shortfall at the 
nursing home is roughly $3,500 ($3,497.75).  If his 
kids give him $3,500 each month to meet the 
shortfall, Sam can be eligible in 24.56 months.  The 
kids will have returned $85,973.51, leaving 
$134,026.49 in the trust ($240,000 original gift plus 
$5,000 sales proceeds, minus $20,000 to 
daughters, minus $5,000 returned, minus 
$85,973.51 returned). 

 
b. Option 2: Wait out the five-year lookback? 
 

Sam could pay the nursing home for the next thirty-six 
months and then apply for Medicaid.  With a monthly 
shortfall of $3,500, he will need $126,000 to pay during 
that time. His kids can give him $116,200, bringing his 
checking account balance up to $141,200.  He will spend 
$126,000 paying for the nursing home, $10,000 prepaying 
his funeral, and $3,500 for you (the attorney) to do the 
Medicaid application for him. That leaves $1,700 in his 
checking account at the time of application.  There remains 
$103,800 in the trust ($240,000 original gift, plus $5,000 
additional home sales proceeds, minus $20,000 distributed 
to daughters, minus $5,000 returned, minus $116,200 
returned).  
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ANSWER: an additional $30,226.49 is saved under Option #1. 
  

B. Conversion Case Study – Married Couple 
 

Mary (seventy-five), a former client, comes to see you on March 24, 2017.  
She is married to Sam (eighty-one).  Together they have two daughters.  
Mary and Sam were living at home with in-home care for Sam, but Sam 
recently fell and Mary has learned Sam must now permanently reside in a 
nursing home.  The private pay rate of the nursing home is $225 per day 
(about $6,843.75 per month).  The facility has a Medicaid bed available 
for Sam.  The family wants to see if Sam can get Medicaid to help pay for 
the nursing home. 
 
Back on March 24, 2013, Mary and Sam executed a properly drafted 
asset protection trust and funded that trust with their home ($150,000), 
CDs ($60,000), $30,000 from their checking account, and $10,000 from 
Sam’s IRA.  A checking account in the name of the trust was opened to 
hold the $40,000 ($30,000 from checking and $10,000 from IRA.)  In all, 
$250,000 was transferred to the trust.  They retained a checking account 
with a balance of $10,000, Sam’s IRA with a balance of $50,000 and a 
car ($20,000).  In all, they retained assets totaling $80,000.  After funding, 
his income consisted of $1,839 from Social Security (gross), $750 from a 
retirement pension, and $232.78 from his IRA RMD. Her income 
consisted of $1,178 from Social Security (gross). He had medical 
expenses of $104.90 for Medicare, $150 for Medicare Supplement, and 
$3,500 for in-home care because he required assistance with bathing, 
dressing, and medication management, and Mary was tired of 
shouldering the burden on her own. She had medical expenses of 
$104.90 for Medicare and $150 for Medicare Supplement.  Funding was 
completed by the end of April 2013, and an application for VA benefits 
was submitted on April 30, 2013.  With $2,120/month from the VA, they 
anticipated having monthly household income of $6,119.78, monthly 
medical expenses of about $4,009.80, and about $2,109.98 for non-
medical living expenses.  They anticipated needing about $2,500 for non-
medical living expenses ($1,100 mortgage, $100 for taxes, $100 for 
insurance, $75 for electric, $35 for water, and the rest for groceries, 
phone, cable, newspaper, etc.)  Thus, even with the VA benefit they were 
short about $390.02/month. 
 
As of March 24, 2017, Mary and Sam own a checking account with a 
balance of $10,000, Sam’s IRA with a balance of $50,000, and a car 
($10,000).  All together, these assets total $70,000.  Sam now receives 
$1,846 from Social Security (gross), $750 from a retirement pension, 
$232.78 from his IRA RMD, and $2127 from the VA.  Mary now receives 
$1,181 from Social Security. He has medical expenses of $109 for 
Medicare, $185 for Medicare Supplement, and $6,846.75 for the nursing 
home. She has medical expenses of $109 for Medicare and $185 for 
Medicare Supplement.  The trust owns the home ($150,000), CDs totaling 
$60,000 and a checking account with a balance of $20,800.  In all, the 
trust owns assets that total $230,800.  During the past four years, the kids 
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had returned about $19,200 to Sam and Mary to help them with their 
living expenses.  
 
What is the best plan to get Sam on Medicaid? 

 
1. Option 1: Shut down the trust and apply for Medicaid? 

 
a. The kids could return the home, the CDs, and the $20,800 

to Mary and Sam.  At that point, Mary and Sam would own 
a home ($150,000), a car ($10,000), a checking account 
with a balance of $30,800, CDs totaling $60,000, and 
Sam’s $50,000 IRA.  A resource assessment would show 
$210,000 worth of exempt assets (house, car, and IRA), 
and $90,800 of countable resources (checking and CDs).  
Mary would be allowed to retain $45,400 of those 
countable resources as her CSRA. 13   Sam would be 
allowed to retain $2,000 of those countable resources. 
Total retained assets would value $257,400, none of which 
are in the trust. There would remain $43,400 of excess 
resources.   

 
b. To deal with the excess resources, Mary and Sam could 

spend $10,000 each prepaying their funerals, pay an 
attorney fee of $8,500 to help them through the Medicaid 
process, and purchase a $24,900 new car for Mary using 
the remaining $14,900 of excess resources and the 
$10,000 old car. 

 
c. Sam can apply for Medicaid and is eligible. He will lose the 

$2,127 from the VA. He has gross income of $2,828.78 
and will need a Qualified Income Trust (QIT). Mary has 
gross income of $1,181. She can receive $822 of his 
income to bring her up to the minimum MMNA of $2,003.  
She can also receive shelter expenses of $643 ($1,100 + 
$75 + $35 + $34 = $1,244 - $601 shelter standard).  In all, 
she can receive $1,465 of his income, for a total income of 
$2,646 ($1,181 + $1,465), which is below the maximum 
MMNA of $3,022.50. His patient responsibility will be 
$1,029 ($2,828.78 - $1,465 - $40 - $109 - $185). 

 
2. Option 2: Apply for Medicaid and disclose the trust? 

 
a. Sam and Mary can get a resource assessment.  It would 

show exempt assets totaling $60,000 (the car and IRA) 
and countable assets of $10,000 (the checking account).  
Mary would be allowed to retain all $10,000 of countable 
assets as part of her minimum CSRA. In all, $70,000 would 
be retained by Sam and/or Mary. 

                                                
13

 42 U.S.C. §§1396r-5(c)(1)(A), 1396r-5(f)(2). 
 

https://www.law.cornell.edu/uscode/text/42/1396r
https://www.law.cornell.edu/uscode/text/42/1396r
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b. It can be established that there were gifts totaling 

$250,000 to the trust and $19,200 was returned, for a net 
penalized transfer of $230,800.  This will result in an initial 
penalty period of 38.04 months. Their gross income, 
including the VA benefit, is $6,136.78 (Social Security for 
both, his pension, his IRA, and the VA benefit) and their 
monthly medical and living expenses total $9,931.75 
(Medicare for both, Medicare Supplement for both, nursing 
home for him, and $2,500 for living expenses), giving them 
a shortfall of about $3,800 a month ($3,794.97).  If the kids 
give them $3,800 per month for 23.39 months, they will 
spend $88,887.09 curing the gift. This will leave 
$133,412.90 in the trust ($250,000 gift - $19,200 return - 
$88,887.10 return - $8,500 attorney fee). 

 
c. In roughly twenty-four months, Sam can reapply for 

Medicaid and be eligible.  At that time Sam will lose the VA 
benefit, giving him a gross income of $2,828.78.  He will 
need a QIT.  Mary’s income is $1,181.  She will be able to 
retain $882 of his income, but no shelter expense, bringing 
her income up to $2,063.  His patient responsibility will be 
$1,612.78 ($2,828.78 - $882 - $40 - $109 - $185).  Outside 
of the trust will be the $10,000 checking account, $10,000 
car, and $50,000 IRA, for a total of $70,000. The remaining 
$133,412.90 in the trust will be protected from Mary’s 
nursing home needs because the five-year clock will have 
passed. 

 
3. Option 3: Wait out the five-year look back period? 

 
a. Mary and Sam could pay the nursing home for the next 

twelve months and then apply for Medicaid.  With a 
monthly shortfall of about $3,800 (taken from paragraph 2b 
above), they will need $45,600 to pay for that year.  The 
kids can give them $3,800 per month, which will be spent 
each month to ensure Sam does not exceed the VA’s net 
worth limit. That leaves a balance of $10,000 in the 
checking account after twelve months. 

 
b. When twelve months have passed, they can get a 

Resource Assessment, which will show exempt assets 
totaling $60,000 (the car and IRA) and countable assets of 
$10,000 (the checking account).  Mary would be allowed to 
retain all $10,000 of countable assets as part of her 
minimum CSRA. The trust would hold assets totaling 
$180,700 ($250,000 gift - $19,200 return - $45,600 return - 
$4,500 attorney fee). 

 
c. Sam can apply for Medicaid and is eligible. He will lose the 

$2,127 from the VA, bringing his income to $2,828.78.  He 
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will need a QIT.  Mary’s income is $1,181.  She will be able 
to retain $882 of his income, but no shelter expense, 
bringing her income up to $2,063. His patient responsibility 
will be $1,612.78 ($2,828.78 - $882 - $40 - $109 - $185).  
Outside of the trust will be the $10,000 checking account, 
$10,000 car, and $50,000 IRA, for a total of $70,000.  The 
remaining $180,700 in the trust is protected from Mary’s 
nursing home needs because the five-year clock will have 
passed.  They might consider purchasing prepaid funerals.   

 
ANSWER: Under Option 1, $43,400 is spent and $257,400 is retained, 
but those dollars are no longer protected from Mary’s five-year clock.  
Under Option 2, $97,387.10 is spent and $203,412.90 is retained, with 
only $10,000 being exposed to Mary’s five-year clock.  Under Option 3, 
$50,100 is spent and $250,700 is retained, with only $10,000 being 
exposed to Mary’s five-year clock.  The Client must decide whether or not 
to spend an extra $6,700 to keep $250,700 protected from Mary’s five-
year clock (and not have funerals prepaid, or spend an additional $20,000 
prepaying funerals). 

 
IV. SECTION 4: THE IMPACT MEDICAID ELIGIBILITY HAS ON VA ELIGIBILITY 

AND HOW MEDICAID TREATS VA PENSION BENEFITS 
 

If a client is considering applying for Medicaid benefits, and the client or his/her 
spouse receives a VA Pension benefit, care must be taken to explain to the client 
what impact, if any, Medicaid eligibility will have on eligibility for the VA benefit.  
Care must also be taken to properly calculate whether or not the VA Pension 
benefit counts as income for the Medicaid applicant or his/her spouse.   
 
First, the VA has a rule stating that a VA recipient’s VA Pension benefit will 
reduce to $90.00 per month if the VA recipient is single. It is a bright-line, 
automatic rule with no exceptions.  You might notice the caveat at the end, "if the 
VA recipient is single."  Does that mean that the benefit does not reduce if the VA 
recipient is married?  The answer is…it depends.  If the VA recipient is married, 
there is no bright-line, automatic rule.  An eligibility assessment should be run to 
determine if the VA recipient will meet the VA’s net worth and income tests once 
a Medicaid plan is implemented and/or Medicaid begins paying the nursing home 
bill. 
 
Second, Medicaid rules state that $90 of the VA Pension is exempt.  In addition, 
any portion of VA benefit received by the Medicaid applicant that is considered 
Aid & Attendance is exempt.  To quickly summarize, the VA Improved Pension is 
the actual name of the VA Pension benefit.  VA recipients can receive a larger 
benefit, in the form of a Special Monthly Compensation for Aid and Attendance 
("A&A"), if he/she requires assistance with at least two activities of daily living.  
That extra money for the A&A is the portion of the VA benefit that Medicaid 
exempts, in addition to $90 of the based Improved Pension. Anyone permanently 
residing in a nursing home is automatically eligible for the Special Monthly 
Compensation. 
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In 2017, the maximum base VA Pension benefit for a single veteran is $1,076 per 
month and the maximum A&A benefit is $1,794 per month.  The maximum base 
VA Pension benefit for a married veteran is $1,409 per month and the maximum 
A&A benefit is $2,127 per month.  The maximum base VA Pension benefit for a 
surviving spouse is $721 per month and the maximum A&A benefit is $1,153 per 
month. 
 
To determine which portion of a VA recipient’s benefit is the base pension and 
which portion is the A&A, you simply subtract the maximum base pension benefit 
for the appropriate category from the benefit received by the VA recipient.  The 
remainder is the A&A portion of the benefit. Thus, if the Medicaid applicant 
receives $2,127 per month you know he/she is a married veteran.  The base 
pension portion of the benefit for the appropriate category (married veteran) is 
$1,409 and the A&A portion of the benefit is $718 ($2,127 – 1,409).  The A&A 
portion ($718) is exempt and $90 of the base portion ($1,409) is exempt.  Thus, 
of the $2,127 benefit, $808 is exempt ($718 + 90) and $1,319 is countable. 

 
To break this down: 

 

 Is the Medicaid applicant single?   
 

o Yes: automatic reduction to $90, all of which is considered exempt 
income by Medicaid? 

 
o No: 

 

 Will the VA recipient continue to meet the VA’s income and 
net worth test once Medicaid benefits begin? 

 
o No: no analysis needed.  Notify VA as soon as the 

VA recipient no longer meets the income and net 
worth tests (regardless of whether or not Medicaid 
is already being received); 

 
o Yes: Which Spouse receives the VA benefit? 
 

 Community Spouse: Medicaid allows the 
Community Spouse to retain all his/her 
income; 

 
 Institutionalized Spouse: determine how 

much of the VA benefit is excluded and how 
much is counted. 

 
What happens to the countable income?  It gets included in the Institutionalized 
Spouse’s patient responsibility calculation. What happens to the exempt income?  
The Institutionalized Spouse can gift it to the Community Spouse. 
 
At this point we can pull the Case Studies from Section 3 of these materials and 
analyze what will happen to the VA benefit under each of the planning options. 
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A. Conversion Study – Single Person 
 

Sam is a single wartime veteran.  He did VA planning in 2013 and is 
looking at applying for Medicaid in 2017.  What were Sam’s options and 
what would happen to Sam’s VA benefit under each option? 
 
1. Option 1: Apply for Medicaid right away. 
 

a. Sam could spend $10,000 on his funeral, pay an attorney 
fee of $8,500 and pay the nursing home for one month to 
bring his checking account down to $2,000.  In a month he 
can go apply for Medicaid and disclose the trust, the 
transfers to the trust, the $10,000 returned, and the 
transfer of the car to Medicaid.   

 
b. He originally gifted $240,000 to the trust and it can be 

established that $10,000 of that was returned, resulting in 
a net transfer of $230,000.  The additional $5,000 in sales 
proceeds from the home is not counted as a gift.  The 
$10,000 to each daughter does not have to be disclosed 
because that was paid out of the trust.  The transfer of the 
car to granddaughter is not a penalized transfer (MS 
2070).  With a penalty divisor of $199.46 per day, that 
would result in an initial penalty period of 37.91 months.  
Sam’s monthly shortfall at the nursing home is roughly 
$3,500 ($3,497.75). If his kids give him $3,500 each month 
to meet the shortfall, Sam can be eligible in 24.04 months.  
In all, the kids will have returned $84,144.29, leaving 
$130,855.71 in the trust ($240,000 original gift plus $5,000 
sales proceeds, minus $20,000 to daughters, minus 
$10,000 returned, minus $84,144.29 returned). 

 
c. IMPACT ON VA BENEFIT: Sam would retain VA eligibility 

during the Medicaid penalty, which is why the VA benefit 
was included in the calculation of his $3,500/month 
shortfall.  Once the penalty expired from the curing, Sam 
would go reapply for Medicaid, including the VA benefit in 
his income information.  Medicaid should exempt $808 and 
count $986.  When the Medicaid application is approved, 
Sam notifies the VA.  The VA will eventually reduce the VA 
benefit to $90, all of which is exempt.  What can Sam do 
with the exempted income?  There is no question that he 
can spend it.  Also, while there is nothing in Medicaid to 
support this, elder law attorneys report that Medicaid will 
allow the exempt income to accrue in the bank account, 
even if it causes the bank account balance to grow above 
Medicaid’s $2,000 resource limit. Further, elder law 
attorneys report Medicaid will allow Sam to gift the exempt 
income without penalty.  The VA will not go back and ask 
for that money back, so long as notification of the change 
was provided in a reasonable amount of time.   
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2. Option 2: Wait out the five-year look back period. 
 

a. Sam could pay the nursing home for the next twelve 
months and then apply for Medicaid.  With a monthly 
shortfall of $3,500, he will need $42,000 to pay for that 
year.  His kids can give him $32,200, bringing his checking 
account balance up to $57,200. He will spend $42,000 
paying for the nursing home, $10,000 prepaying his 
funeral, and $3,500 for you (the attorney) to do the 
Medicaid application for him.  That leaves $1,700 in his 
checking account at the time of application.  There remains 
$182,800 in the trust ($240,000 original gift, plus $5,000 
additional home sales proceeds, minus $20,000 distributed 
to daughters, minus $10,000 returned, minus $32,200 
returned). 

 
b. IMPACT ON VA BENEFIT: Sam would retain VA eligibility 

during the twelve months that he pays the nursing home 
bill, which is why the VA benefit was included in the 
calculation of his shortfall amount.  Once the look back 
period has expired, Sam applies for Medicaid with the VA 
benefit included in his income information.  From there, the 
result is the same as paragraph 1(c) above. 

 
B. Conversion Study – Surviving Spouse 

 
What if the single person is the surviving spouse of a Veteran?  Mary is 
Sam’s surviving spouse. Mary's status as Sam’s widow would now qualify 
Mary for her VA Surviving Spouse pension.  Mary’s income is currently 
$1,500 a month but she is living in an ALF (assisted living facility) where 
the monthly expenses total $4,000 a month, leaving her with a $2,500 a 
month shortfall.  Mary would qualify for the maximum Basic Improved 
Pension of $719 since her IVAP falls below $0 due to her Unreimbursed 
Medical Expenses at the ALF.  Since Mary is living in an ALF it is highly 
likely that she will also qualify for Aid & Attendance, bringing Mary’s 
income up to $1,153 from the VA.  With her combined income of $1,500 
and $1,153 from the VA she still has a shortfall of $1,347 a month. Mary 
had been paying this shortfall from her small IRA which is now gone.  
Mary has now become ill and has been transferred from the hospital to a 
SNF (skilled nursing facility) where Medicare is now paying her care for 
rehab.  Mary has come to you to see how she will come up with the 
$7,500 per month cost of the Nursing Facility.  Mary will need to apply for 
Medicaid.   
 
IMPACT ON VA BENEFITS: Mary’s case is much like Sam’s as part of 
Mary’s income from the VA will be countable and part will be exempt.  
The part of Mary’s income that is Aid and Attendance is $430, which will 
not count towards Mary’s income calculation, and then $90 of the $710 
Basic Improved Pension will not count, leaving Mary with a total 
countable income of $2,129.  Her payment of $115 to Medicare and her 
$40 for her personal needs allowance would be exempt and the 
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remaining $2,064 would be her patient liability. She would qualify for 
Medicaid.  Upon becoming eligible for Medicaid she will contact the VA 
who will reduce her benefit to $90 a month making her income $1,590.  
She will then go to Medicaid and have her new patient liability calculated 
which would now be $1,435. 

 
C. Conversion Study – Married Couple 
 

Mary and Sam are married.  Sam receives the VA benefit.  Sam is the 
Institutionalized Spouse.  They did planning in 2013 and are looking at 
applying for Medicaid in 2017.  What were Sam’s options, and what would 
happen to the VA benefit under each option? 

 
1. Option 1: Shut down the trust and apply for Medicaid. 
 

a. The kids could return the home, the CDs, and the $20,800 
to Mary and Sam.  At that point, Mary and Sam would own 
a home ($150,000), a car ($10,000), a checking account 
with a balance of $30,800, CDs totaling $60,000, and 
Sam’s $50,000 IRA.  A resource assessment would show 
$210,000 worth of exempt assets (house, car, and IRA), 
and $90,800 of countable resources (checking and CDs).  
Mary would be allowed to retain $45,400 of those 
countable resources as her CSRA.  Sam would be allowed 
to retain $2,000 of those countable resources. Total 
retained assets would value $257,400, none of which are 
in the trust. There would remain $43,400 of excess 
resources. 

 
IMPACT ON VA: Sam no longer meets the VA’s net worth 
test. He now has a net worth of $140,800 under VA rules 
(checking, CDs, and IRA). The VA must be notified 
immediately.    

 
b. To deal with the excess resources, Mary and Sam could 

spend $10,000 each prepaying their funerals, pay you an 
attorney fee of $8,500 to help them through the Medicaid 
process, and purchase a $24,900 new car for Mary using 
the remaining $14,900 of excess resources and the 
$10,000 old car. 

 
c. Sam can apply for Medicaid and is eligible.  He will have 

lost the $2,127 from the VA, giving him gross income of 
$2,828.78 and will need a QIT.  Mary has gross income of 
$1,181.  She can receive $822 of his income to bring her 
up to the minimum MMNA of $2,003.  She can also receive 
shelter expenses of $643 ($1100 + $75 + $35 + $34 = 
$1,244 - $601 shelter standard).  In all, she can receive 
$1,465 of his income, for a total income of $2,646 ($1,181 
+ $1,465), which is below the maximum MMNA of 
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$3,022.50. His patient responsibility will be $1,029 
($2,828.78 - $1,465 - $40 - $109 - $185). 

 
i. Can Sam reapply for VA benefits after spending 

down?  No, because he still does not meet the VA’s 
net worth test. Even after spending down the 
assets, Sam still has a net worth of $97,400 (Mary’s 
retained $45,400, Sam’s retained $2,000, and 
Sam’s IRA).  Further, Sam does not meet the VA’s 
income test.  Mary’s retained income of $2,646 is 
not offset by medical expenses. 

 
ii. What if Mary required assistance with activities of 

daily living and was paying a caregiver or living in 
assisted living?  Can Sam reapply for VA benefits?  
Maybe.  Let’s assume Mary’s care costs offset all of 
her income, so that the income test is met.  Sam 
still has a net worth problem ($97,400), unless 
something is done to reduce the net worth.  Mary 
can spend or gift some of her retained $45,400, or 
a portion of Sam’s IRA can be reinvested into an 
annuity.  The annuity payment replaces Sam’s IRA 
RMD, and gets included in Sam’s patient 
responsibility calculation. 

 
2. Option 2: Apply for Medicaid and disclose the trust? 
 

a. Sam and Mary can get a resource assessment.  It would 
show exempt assets totaling $60,000 (the car and IRA) 
and countable assets of $10,000 (the checking account).  
Mary would be allowed to retain all $10,000 of countable 
assets as part of her minimum CSRA. In all, $70,000 would 
be retained by Sam and/or Mary. 

 
b. It can be established that there were gifts totaling 

$250,000 to the trust and $19,200 was returned, for a net 
penalized transfer of $230,800.  This will result in an initial 
penalty period of 38.04 months. Their gross income, 
including the VA benefit, is $6,136.78 (Social Security for 
both, his pension, his IRA, and the VA benefit) and their 
monthly medical and living expenses total $9,931.75 
(Medicare for both, Medicare Supplement for both, nursing 
home for him, and $2,500 for living expenses), giving them 
a shortfall of about $3,800 a month ($3,794.97).  If the kids 
give them $3,800 per month for 23.39 months, they will 
spend $88,887.09 curing the gift. This will leave 
$133,412.90 in the trust ($250,000 gift - $19,200 return - 
$88,887.10 return - $8,500 attorney fee). 

 
c. In roughly twenty-four months Sam can reapply for 

Medicaid and be eligible.  At that time Sam will lose the VA 
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benefit, giving him a gross income of $2,828.78.  He will 
need a QIT.  Mary’s income is $1,181.  She will be able to 
retain $882 of his income, but no shelter expense, bringing 
her income up to $2,063.  His patient responsibility will be 
$1,612.78 ($2,828.78 - $882 - $40 - $109 - $185).  Outside 
of the trust will be the $10,000 checking account, $10,000 
car, and $50,000 IRA, for a total of $70,000. The remaining 
$133,412.90 in the trust will be protected from Mary’s 
nursing home needs because the five-year clock will have 
passed. 

 
d. IMPACT ON VA BENEFITS?  Sam retains eligibility for his 

VA benefit during the penalty period, which is why it was 
included in his $3,800/month shortfall calculation.  He still 
has a net worth of $60,000 under VA rules, and he 
continues to meet the VA’s income test because he is 
paying for his nursing home during that time.  Once the 
penalty period expires, Sam will apply for Medicaid and 
include his VA benefit in his income information.  From 
there, it is the same result as in the Conversion Case 
Study – Single Person scenario. 

 
What if Mary required assistance with activities of daily 
living and was paying a caregiver or living in assisted 
living? Can Sam maintain eligibility for the VA benefit?  
Yes, assuming Mary’s care costs offset all of her income, 
so that the income test is met.  Sam meets the net worth 
test ($60,000).  Sam would include the VA benefit in his 
income information when he applies for Medicaid.  
Medicaid will exempt $808 and count $1,319.  Sam’s 
patient responsibility calculation will change, and Mary’s 
shelter expense calculation would change if she receives 
her care somewhere other than in the home. 

 
3. Option 3: Wait out the five-year look back period? 
 

a. Mary and Sam could pay the nursing home for the next 
twelve months and then apply for Medicaid. With a monthly 
shortfall of about $3,800 (taken from paragraph 2b above), 
they will need $45,600 to pay for that year.  The kids can 
give them $3,800 per month, which will be spent each 
month to ensure Sam does not exceed the VA’s net worth 
limit. That leaves a balance of $10,000 in the checking 
account after twelve months. 

 
b. When twelve months have passed, they can get a 

Resource Assessment, which will show exempt assets 
totaling $60,000 (the car and IRA) and countable assets of 
$10,000 (the checking account).  Mary would be allowed to 
retain all $10,000 of countable assets as part of her 
minimum CSRA. The trust would hold assets totaling 
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$180,700 ($250,000 gift - $19,200 return - $45,600 return - 
$4,500 attorney fee). 

 
c. Sam can apply for Medicaid and is eligible. He will lose the 

$2,127 from the VA, bringing his income to $2,828.78.  He 
will need a QIT.  Mary’s income is $1,181.  She will be able 
to retain $882 of his income, but no shelter expense, 
bringing her income up to $2,063. His patient responsibility 
will be $1,612.78 ($2,828.78 - $882 - $40 - $109 - $185).  
Outside of the trust will be the $10,000 checking account, 
$10,000 car, and $50,000 IRA, for a total of $70,000.  The 
remaining $180,700 in the trust is protected from Mary’s 
nursing home needs because the five-year clock will have 
passed.  They might consider purchasing prepaid funerals.   

 
d. IMPACT ON VA: Sam would retain VA eligibility during the 

twelve months that he pays the nursing home bill, which is 
why the VA benefit was included in the calculation of his 
shortfall amount.  Once the look back period has expired, 
Sam applies for Medicaid with the VA benefit included in 
his income information.  From there, it is the same result 
as in the Conversion Case Study – Single Person 
scenario. 

 
What if Mary required assistance with activities of daily 
living and was paying a caregiver or living in assisted 
living?  Can Sam maintain eligibility for the VA benefit?  
Yes, assuming Mary’s care costs offset all of her income, 
so that the income test is met.  Sam meets the net worth 
test ($60,000).  Sam would include the VA benefit in his 
income information when he applies for Medicaid.  
Medicaid will exempt $808 and count $1,319. Sam’s 
patient responsibility calculation will change, and Mary’s 
shelter expense calculation would change if she receives 
her care somewhere other than in the home. 
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DATE: 12-17-91 
 
CITATION: VAOPGCPREC 73-91 
Vet. Aff. Op. Gen. Couns. Prec. 73-91 
 
TEXT: 
 
Subj: Effect on Pension Eligibility of Transfer of Assets into a Trust 
 
QUESTIONS PRESENTED: 
 
(a) Would proceeds from a life-insurance policy received by a veteran and shares of 
stock inherited by a veteran, which are placed into a valid irrevocable trust for the benefit 
of the veteran's grandchildren with the veteran as trustee, be counted as income of the 
veteran for purposes of determining entitlement to improved-pension benefits? 
 
(b) Would these assets be considered in determining the veteran's net worth for 
improved-pension purposes? 
 
COMMENTS: 
 
1. We have received an inquiry on behalf of a veteran who is currently receiving 
improved VA disability pension. The veteran's son, recently deceased, named the 
veteran as the beneficiary of two life-insurance policies, the proceeds of which total 
approximately $80,000. The veteran also inherited from the son shares of stock in the 
corporation in which the son was employed. The veteran contemplates using the entire 
amount of the insurance proceeds and the stock to set up an inter vivos irrevocable trust 
for the maintenance, care, and education of the deceased son's three children. The trust 
would be administered by the veteran as trustee. On the date that each of the three 
grandchildren named in the trust reaches age 21, the trustee would pay and distribute 
one third of the principal and any accumulated income of the trust estate to said child. 
The trustee would be authorized to apply for the benefit of the named grandchildren as 
much of the net income and principal of the trust estate as the trustee shall consider 
necessary or advisable to assure the adequate comfort, care, support, maintenance, 
education, and medical attention of such grandchildren until they attain the age of 21 
years. Payments for these purposes would be authorized directly to the grandchildren, to 
a legal guardian or relative of the grandchildren, or by the trustee, i.e., the veteran, for 
the benefit of the grandchildren. The trust document would further state the intention of 
the veteran that the corpus of the trust estate be kept intact so far as possible. The 
veteran reportedly wishes to know the impact of receipt of the insurance proceeds and 
stock and establishment of the contemplated trust on the veteran's pension eligibility. 
 
2.  Disability pension, a need-based benefit payable under chapter 15 of title 38, United 
States Code, is subject to income limitations as provided by 38 U.S.C. §1521 (formerly 
§521). Section 1503(a) (formerly section 503(a)) of title 38, United States Code, provides 
that in computing annual income for improved-pension purposes, "all payments of any 
kind or from any source" shall be included unless specifically excluded under that 
provision. See also 38 C.F.R. §§3.271(a) and 3.272. No exclusion is allowed under the 
statute or implementing regulations for income received by inheritance or as proceeds of 
life insurance. Under 38 C.F.R. §3.273(c), an inheritance is given as an example of 
nonrecurring countable income to be added to the beneficiary's annual rate of income. 

https://www.law.cornell.edu/uscode/text/38/part-II/chapter-15
https://www.law.cornell.edu/uscode/text/38/1521
https://www.law.cornell.edu/uscode/text/38/1503
https://www.law.cornell.edu/cfr/text/38/3.271
https://www.law.cornell.edu/cfr/text/38/3.272
https://www.law.cornell.edu/cfr/text/38/3.273
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Further, this office has specifically held that inheritances and proceeds of life-insurance 
policies are to be considered as income for improved-pension purposes.  O.G.C. Prec. 
4-89 (inheritance of marketable securities); O.G.C. Prec. 15-89 (lifeinsurance 
proceeds). 
 
3.  Section 3.272 of title 38, Code of Federal Regulations, which provides for exclusion 
of certain classes of income from countable income for improved-pension purposes, 
contains no provision for exclusion from income of sums placed in trust subsequent to 
receipt. Subsequent disposition of income, either through gift or expenditure, has no 
impact under governing statutes and regulations on whether assets are counted as 
income. For income purposes, it is the receipt of the assets, not their subsequent 
disposition which is the operative event. See, e.g., 38 C.F.R. §3.271(a) (referring to 
period in which payments are "received"). 
 
4.  For improved-pension purposes, nonrecurring income, such as proceeds from a life 
insurance policy, would be countable as income for the twelve-month period from the 
last day of the month of its receipt. O.G.C. Prec. 15-89. Where such income causes a 
veteran's pension to be terminated, benefits are terminated effective the end of the 
month in which the excess income was received. 38 C.F.R. §3.660(a)(2); O.G.C. Prec. 
15-89. Since income determinations under the improved-pension program are made on 
a twelve-month basis rather than by calendar year, the veteran could reapply twelve 
months following the termination of pension benefits. 
 
5.  Eligibility for improved-pension benefits is also subject to a net-worth limitation. Under 
section 1522 (formerly section 522) of title 38, United States Code, pension will be 
denied or discontinued when "the corpus of the estate of the veteran ... is such that 
under all the circumstances ... it is reasonable that some part of the corpus of such 
estate be consumed for the veteran's maintenance." Criteria for determining net worth 
for improved-pension purposes are found at 38 C.F.R. §3.275. 
 
6.  Should the veteran lose pension eligibility as a result of nonrecurring income, 
establish the contemplated trust, and subsequently reapply for pension, the question 
would then arise whether the items placed in trust, i.e., the stock and the proceeds from 
the insurance policies, would be counted in evaluating the veteran's net worth. As a 
general rule, this office has held that property and income therefrom, including that held 
in trust, will not, in basic pension-entitlement determinations, be countable as belonging 
to the claimant unless – (1) it is actually owned by the claimant; (2) the claimant 
possesses such control over the property that the claimant may direct it to be used for 
the claimant's benefit; or (3) funds have actually been allocated for the claimant's use. 
O.G.C. Prec. 72-90. This principle, as set out in O.G.C. 72-90, is based on several 
General Counsel opinions, including Op.G.C. 5-62 (3-2-62) (income from trust 
established by veteran for veteran's child, with veteran and spouse as trustees, not 
attributable to veteran for pension purposes); Op.G.C. 30-57 (10-9-57); and several 
unpublished opinions, all of which preceded enactment of the improved-pension law. We 
consider that principle legally sound on the basis that, as explained by the Assistant 
General Counsel in Undigested Opinion, 2-5-63 (Veteran), only property over which the 
veteran has some control to use for the veteran's own benefit can reasonably be 
expected to be consumed for the veteran's maintenance per 38 U.S.C. §1522. 
 
7.  Among the essential elements for the creation of an express trust is the definite and 
complete present disposition of the property. 76 Am. Jur. 2d Trusts §35 (1975). It is 

https://www.law.cornell.edu/cfr/text/38/3.272
https://www.law.cornell.edu/cfr/text/38/3.271
https://www.law.cornell.edu/cfr/text/38/3.660
https://www.law.cornell.edu/uscode/text/38/1522
https://www.law.cornell.edu/cfr/text/38/3.275
https://www.law.cornell.edu/uscode/text/38/1522
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essential to the creation of an express trust that the settlor (creator of the trust) presently 
and unequivocally make a disposition of property by which he divests himself of the full 
legal and equitable ownership. Id. Legal title to the property is vested in the trustee as a 
fiduciary of the trust, Chicago, M & St. P. Ry. Co. v. Des Moines Union Ry. Co., 254 U.S. 
196, 208 (1920), Sun First National Bank of Orlando v. United States, 607 F.2d 1347, 
1357 (Ct. Cl.1979), with an equitable interest held by the beneficiary. 76 Am.Jur.2d 
Trusts §101. Where the settlor is trustee, the equitable interest must rest in another. 76 
Am.Jur.2d Trusts §36. 
 
8.  We are informed that the contemplated trust will name the veteran as trustee, with all 
equitable interest going to the grandchildren. The veteran, as trustee, would be required 
to use the trust estate in accordance with the terms of the trust for the benefit of all 
beneficiaries. 76 Am.Jur.2d Trusts §97. Under the circumstances described, the veteran 
in an individual capacity, as distinguished from a fiduciary capacity, would have no legal 
ownership of the property and no authority or right to use, control, or dispose of the 
property or the income therefrom for the veteran's own benefit after the proposed 
transfer. Under these circumstances, subject to the following discussion, the trust assets 
would not be considered a part of the veteran's estate. Further, income derived by the 
trust from trust assets would not be counted as income of the veteran for pension 
purposes. See O.G.C. Prec. 72-90. 
 
9.  Prior to the enactment of Pub.L. No. 95-588, which established the improved-pension 
program, the General Counsel held that the completeness, but not the intent or purpose, 
of a transfer of property would be considered for pension purposes. Op.G.C. 30-57. The 
General Counsel presumably reasoned that a subjective test of the validity of a transfer 
would be unworkable and not authorized by statute or regulation. Nothing in Pub. L. No. 
95-588 specifically authorized consideration of intent in evaluating transfers. Section 
3.276(b) of title 38, Code of Federal Regulations, implementing the improved-pension 
program, did make use of the Secretary's general rulemaking authority to place certain 
limitations on transfer of assets for pension purposes. That section provides that "a gift 
of property made by an individual to a relative residing in the same household shall not 
be recognized as reducing the corpus of the grantor's estate." However, while this 
regulation serves to limit certain transfers made for the purpose of creating pension 
entitlement, it does not include an element of intent, relying instead on objective criteria. 
 
10.  The possible impact of section 3.276(b) would have to be considered if the veteran's 
grandchildren reside in the veteran's household. Trust principles would be controlling in 
determining whether section 3.276(b) would require the property to be counted as part of 
the veteran's estate. As noted above, the trustee owns the legal title to trust property; an 
equitable interest is vested in the beneficiaries. The contemplated trust agreement would 
provide that trust principal and income may be dispensed at the trustee's discretion to 
the veteran's grandchildren in such amounts as the trustee shall deem necessary or 
advisable for specified purposes, until each grandchild reaches age twenty-one, at which 
time the grandchild would receive a share of the trust property. If any of the 
grandchildren dies before reaching age twenty-one, that grandchild's share would be 
distributed to the surviving grandchildren when they reach that age. These terms 
suggest that the gift to the grandchildren is a future interest in the property. Although the 
trust provides for the possibility that some of the principal and income may be distributed 
to the grandchildren before they reach age twenty-one, such distribution is within the 
discretion of the trustee. The grandchildren would have no power to demand that the 
funds be paid or expended. Further, the share of each grandchild is subject to 

https://supreme.justia.com/cases/federal/us/254/196/
https://www.ssa.gov/OP_Home/comp2/F095-588.html
https://www.ssa.gov/OP_Home/comp2/F095-588.html
https://www.ssa.gov/OP_Home/comp2/F095-588.html
https://www.law.cornell.edu/cfr/text/38/3.276
https://www.law.cornell.edu/cfr/text/38/3.276
https://www.law.cornell.edu/cfr/text/38/3.276
https://www.law.cornell.edu/cfr/text/38/3.276
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defeasance if he or she dies before reaching age twenty-one. Thus, under the 
circumstances described, the gift to the grandchildren would be in the nature of a future 
interest, with no legal title and no definite right to enjoyment of the property passing to 
the grandchildren. See La Fortune v. C.l.R., 263 F.2d 186, 189-192 (10th Cir.1958); 
Gilmore v. C.l.R., 213 F.2d 520, 521 (6th Cir.1954) (comparing meaning of "future 
interest" and "present interest" in trust situations). In O.G.C. Prec. 72-90, we concluded 
that the beneficiary of a discretionary trust had only an expectancy in the trust assets 
and that, despite the existence of an equitable interest, the beneficiary would not be 
considered to have a property interest in the trust assets for purposes of estate 
computation under 38 U.S.C. §5503(b)(1) (formerly §3203(b)(1)) ($1,500 estate 
limitation applicable to certain institutionalized veterans). The legal principles upon which 
that conclusion was reached would be equally applicable in estate valuation under the 
improved-pension program. 
 
11.  An additional issue which would arise if the grandchildren reside in the veteran's 
household is whether the trust is being implemented in such a manner that the veteran is 
deriving benefit from the trust assets. Under the contemplated trust agreement, 
payments would be authorized directly to the grandchildren, to a legal guardian or a 
relative of the grandchildren for the benefit of the grandchildren, or directly by the trustee 
for the benefit of the grandchildren. If the grandchildren were members of the veteran's 
household and trust funds were paid to the veteran as legal guardian or relative, or 
expended directly by the veteran as trustee, such funds could be used for groceries, 
housing, recreational activities, or other items the benefit of which would be shared by 
the veteran. Under the circumstances of the particular case, the veteran could be 
considered to be exercising such control and use of the trust assets that the complete 
disposition necessary for creation of a valid trust could be found lacking. See supra, 
paras. 6 and 7; O.G.C. Prec. 72-90. We also note that a trust may be invalid if its 
purpose is to defraud the government or evade a statute. Restatement (Second) of 
Trusts §63(1) and comments c and d (1969); see also Perkins v. Hilton, 329 Mass. 291, 
107 N.E.2d 822 (1952) (trust void where fraudulent means to obtain GI loan); Faulk v. 
Rosecrans, 264 P.2d 300 (Okla.1953) (trust disregarded to the extent it represented 
fraud against the state to qualify for old-age assistance); G. Bogert & G. Bogert, The 
Law of Trusts & Trustees, §211 (2d rev. ed. 1979). Such an issue could arise if the 
veteran were in fact receiving benefit from the distribution of the trust assets. Resolution 
of these issues would turn on the facts presented. 
 
HELD: 
 
(a) Where a veteran in receipt of improved pension inherits marketable shares of stock 
and receives the proceeds of life-insurance policies, the value of the stock and life 
insurance proceeds must be counted as income of the veteran in the year in which they 
are received, regardless of whether they are subsequently placed in trust for the benefit 
of another. If such income causes termination of pension, the effective day of 
discontinuance is the end of the month in which the income was received. 
 
(b) Generally, where a veteran places assets into a valid irrevocable trust for the benefit 
of the veteran's grandchildren, with the veteran named as trustee, and where the 
veteran, in an individual capacity, has retained no right or interest in the property or the 
income therefrom and cannot exert control over these assets for the veteran's own 
benefit, the trust assets would not be counted in determining the veteran's net worth for 

https://www.law.cornell.edu/uscode/text/38/5503
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improved-pension  purposes, and trust income would not be considered income of the 
veteran. 
 
If the beneficiaries of the trust are residing in the veteran's household and the veteran is 
receiving benefit from expenditures from the trust, a determination must be made under 
the facts of the particular case whether the veteran is exercising such control and use of 
the trust assets that the trust may be considered invalid for purposes of determining 
pension eligibility. 
 
VETERANS ADMINISTRATION  GENERAL COUNSEL 
Vet. Aff. Op. Gen. Couns. Prec. 73-91 
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August 29, 1997      VAOPGCPREC  33-97 
 
                 022 
 
VA Regional Counsel (348/02) 
1220 S.W. Third Avenue, Suite 1224 
Portland, Oregon   97204 
 
SUBJ:  Treatment of Assets Placed in a Special  
  Needs Trust in Determining Eligibility for  
  Improved Pension 

XXXXX, XXXXXX X. XX XX XXX XXX 
 
 
QUESTION PRESENTED: 
 
Are assets which are placed in an irrevocable special needs trust included in the 
claimant's net worth for purposes of determining eligibility for improved pension?  
 
COMMENTS: 
 
1. This matter arose as a result of a question posed by the Portland, Oregon, 
Regional Office to the Portland Regional Counsel concerning the impact of an 
"irrevocable living trust," created on behalf of the surviving spouse of the above-
referenced veteran, on the surviving spouse's eligibility for Department of Veterans 
Affairs (VA) improved pension.1 A review of the surviving spouse's VA claims file reveals 
that the surviving spouse has been determined incompetent by VA but, as of this date, a 
Federal fiduciary has not been appointed by VA, and, to our knowledge, there is no 
court-appointed guardian or conservator. 
 
2. An "Irrevocable Living Trust" dated November 19, 1992, was prepared on the 
surviving spouse's behalf by an Oregon attorney. The trust document names a child of 
the surviving spouse as trustee and authorizes the trustee to "sell, encumber, convey, 
exchange, invest, reinvest, partition, divide, improve, and repair the property constituting 
the trust estate."  Trust document ¶5.1.  The terms of the trust also provide that some or 
all of the income and principal of the trust fund may be paid by the trustee to or for the 
benefit of the surviving spouse only for the surviving spouse's "special needs for health, 
safety and well-being when such requisites are not presently being provided by any 
public entity, office or department of the beneficiary's state of residence, or of any other 
state, or of the United States."  Trust document ¶3.2.1. This subsection of the trust 
further provides: 

 
"Special needs" shall include, but not be limited to, medical and dental 
expenses; equipment; programs of training, education and treatment. 
Trustee shall have no discretion in Trustee's distribution of income and 
principal for special needs. . . . The express purpose of this trust shall be 

                                                
1
 Following a review of the tentative opinion prepared by the Portland Regional Counsel, we 

determined that the complexity of this topic and the potential for repetition in other jurisdictions 
called for issuance of a General Counsel opinion. 
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to provide for beneficiary's extra and supplemental needs for health, 
safety and well-being in addition to and over and above the benefits 
provided by any public entity, office or department of the beneficiary's 
state of residence. . . or of the United States.  It is the express purpose of 
the Trustor to use this trust estate only to supplement other benefit . . . . 
 
Distributions to beneficiary. . . are to be considered as from a 
discretionary, and not a basic support, trust, and the beneficiary's trust 
interest shall not be used to provide basic food, clothing and shelter, nor 
be available to the beneficiary for conversion for such items, unless all 
governmental and nongovernmental benefits for which the beneficiary is 
eligible as the result of disability or handicap have first been fully 
expended for such purposes. 

 
3. Estate planning for the elderly has been used by persons with large estates to 
preserve assets for heirs while taking advantage of Medicaid benefits designed to assist 
the poor.  See Jane Bryant Quinn, "Paring Loopholes that Let the Well-off into 
Medicaid," Wash. Post, Oct. 3, 1993, at H3.  Because of the escalating costs associated 
with the Medicaid program, Congress has enacted various revenue saving provisions, 
including amendments to the Social Security Act, to close some Medicaid-eligibility 
loopholes. See Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, 
§13611, 107 Stat. 312, 622 (OBRA 1993).  The OBRA 1993 amendments specified that 
assets placed in an irrevocable trust will be considered as part of the individual's estate if 
"there are any circumstances under which payment from the trust could be made to or 
for the benefit of the individual."  Id. at §13611(b).  Although the amendments made by 
section 13611 of Pub. L. No. 103-66 do not apply to trusts, such as that at issue here, 
which were established on or before August 10, 1993 (Pub. L. No. 103-66, §13611(e), 
107 Stat. at 627), they demonstrate Congress's concern with the impact of trusts on 
need-based Federal programs. 
 
4. Pursuant to 38 C.F.R. §3.3(b) (4)(iii), a surviving spouse of a veteran may qualify 
for improved death pension if, among other criteria, the surviving spouse "meets the net 
worth requirements of §3.274 and has an annual income not in excess of the applicable 
maximum annual pension rate specified in §§3.23 and 3.24." Section 3.274(c) of title 38, 
Code of Federal Regulations, the VA regulation addressing evaluation of net worth for 
purposes of pension awards to surviving spouses, provides that pension payable to a 
surviving spouse shall be denied or discontinued when "the corpus of the estate of the 
surviving spouse is such that under all the circumstances. . . it is reasonable that some 
part of the corpus of the surviving spouse's estate be consumed for the surviving 
spouse's maintenance." 
 
5. VA regulations do not establish specific criteria governing when trust assets are 
to be considered in net worth determinations. VA regulations do, however, define net 
worth as "the market value, less mortgages or other encumbrances, of all real and 
personal property owned by the claimant."  38 C.F.R. §3.275(b) (emphasis added). The 
question then becomes whether the surviving spouse's transfer of assets to the trust 
effectively resulted in divestiture of ownership of the assets such that they cannot be 
reasonably expected to be used for the surviving spouse's care. Language found in 38 
C.F.R. §3.276(b) reflects the view that certain gifts and transfers to relatives should not, 
for VA pension purposes, be considered to reduce the size of an estate. Although the 
regulation does not address the situation of transfer of assets to a trust, the regulation 

https://www.ssa.gov/OP_Home/comp2/F103-066.html
https://www.ssa.gov/OP_Home/comp2/F103-066.html
https://www.ssa.gov/OP_Home/comp2/F103-066.html
https://www.law.cornell.edu/cfr/text/38/3.3
https://www.law.cornell.edu/cfr/text/38/3.274
https://www.law.cornell.edu/cfr/text/38/3.23
https://www.law.cornell.edu/cfr/text/38/3.24
https://www.law.cornell.edu/cfr/text/38/3.274
https://www.law.cornell.edu/cfr/text/38/3.275
https://www.law.cornell.edu/cfr/text/38/3.276
https://www.law.cornell.edu/cfr/text/38/3.276
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does reflect VA's interpretation of the pension statutes that the circumstances of a 
transfer of property may be considered in determining eligibility for pension. The fact that 
the surviving spouse transferred property to a trust, as opposed to a friend or relative, 
would not be conclusive on the issue of whether the surviving spouse has relinquished 
all rights of ownership in the property. 
 
6. The General Counsel's reasoning in VAOPGCPREC 15-92 (O.G.C. Prec 15-92) 
is helpful in assessing whether the assets in the trust should be included in the 
computation of the surviving spouse 's net worth for purposes of eligibility for improved 
pension.  That opinion concluded that the transfer of three properties in which a 
surviving spouse retained a life estate should be disregarded in determining the 
surviving spouse's net worth.  The trust document at issue here establishes a so-called 
"living trust," an arrangement somewhat analogous to a life estate.2 In VAOPGCPREC 
15-92, the General Counsel, referencing a series of published and unpublished General 
Counsel opinions, including VAOPGCPREC 72-90 (O.G.C. Prec. 72-90), indicated that 
property and income from property may be countable as belonging to a claimant if the 
claimant possesses such control over the property that the claimant may direct that it be 
used for the claimant's benefit.  Such control may be considered a sufficient ownership 
interest to bring the property within the scope of the pension laws. It follows that only 
property over which a claimant, or someone with legal authority to act on the claimant' s 
behalf, has some control to use for the claimant' s benefit can reasonably be expected to 
be consumed for a claimant's maintenance and thus be includable in the claimant' s 
estate. 
 
7. In this case, it appears that the surviving spouse does not have sufficient mental 
faculties at this time to exercise any control over the trust property.  We note however, 
that the surviving spouse could be considered as exercising control over the trust assets 
if the surviving spouse gave the trustee control over the assets while the surviving 
spouse retained sufficient mental faculties and provided specific instructions concerning 
the circumstances under which trust assets would be used for the surviving spouse's 
benefit, or if someone lawfully empowered to act on her behalf established the trust. In 
this manner, the surviving spouse could be considered to exercise "control" over the 
trust assets even though the surviving spouse is now completely incapacitated. The 
circumstances of the creation of the trust should be examined in this regard. 
 
8. As to the degree of control exercised over the property, the trust document 
authorizes the trustee to expand trust assets for various "special needs" of the surviving 
spouse and also states that "special needs" are "not. . . limited to" those specifically 
listed in the trust document.  Trust document ¶3.2.1.  Accordingly, although the trust is 
clearly designed to preserve estate assets by maximizing the use of other available 
resources, the trust does authorize the use of trust assets to benefit the surviving 
spouse.  Indeed, the literal terms of the trust authorize the use of trust assets to provide 
for the surviving spouse's "special needs" and permit the use of trust assets "to provide 

                                                
2
 One of the similarities between the trust at issue here and the life estate which was the subject 

of VAOPGCPREC 15-92 is that, in both instances, persons eligible to receive property or assets 
upon the death of another have no right to possession or enjoyment of the property or the assets 
until after that individual dies. Significantly, both the beneficiary of the trust in this case, i.e., the 
surviving spouse, and the holder of the life estate discussed in VAOPGCPREC 15-92, retained a 
distinct interest in property having an ascertainable value until death. 
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basic food, clothing and shelter" if other resources are not available to meet those 
needs.  Id. 
 
9. In light of the above discussion, VA should include the trust assets in net-worth 
calculations if trust assets are available for use for the claimant's support.  In this case, 
the trust permits the use of trust assets for the surviving spouse's benefit.  Further, if the 
funds available to the surviving spouse from governmental sources other than VA are so 
limited that the surviving spouse meets the income criteria for improved pension, it may 
reasonably be presumed that sufficient resources are not otherwise available to meet 
the surviving spouse's basic needs for food, clothing, and shelter and trust assets may 
be applied to meet the surviving spouse's needs.  In our view, this provides the 
necessary basis to support consideration of the trust assets in calculating the surviving 
spouse's net worth for purposes of determining entitlement to improved pension. 
 
10. We also note that, although the trust document states that "no part of the income 
and principal of the trust estate shall be considered available" to the trust beneficiary for 
purposes of determining eligibility for public benefit programs, trust document ¶3.2.2., 
such a unilateral declaration has no legal effect with respect to VA's determination of 
entitlement to benefits, which is governed by Federal law.  Entitlement must be 
determined based on the statutes and regulations governing improved pension, as 
applied to the circumstances presented with respect to the claim at issue. 
 
HELD: 
 
Assets transferred by a legally competent claimant, or by the fiduciary of a legally 
incompetent one, to an irrevocable "living trust" or an estate-planning vehicle of the 
same nature designed to preserve estate assets by restricting trust expenditures to the 
claimant's "special needs," while maximizing the use of governmental resources in the 
care and maintenance of the claimant, should be considered in calculating the claimant's 
net worth for improvedpension purposes. 
 
 
 
 
Mary Lou Keener 
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