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Winter Meeting seminar book are intended to provide current and accurate information 
about the subject matter covered. The program materials were compiled for you by 
volunteer authors.  No representation or warranty is made concerning the application of 
the legal or other principles discussed by the instructors to any specific fact situation, nor 
is any prediction made concerning how any particular judge or jury will interpret or apply 
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matter for the considered judgment of the individual legal practitioner. The faculty and 
staff of the Kentucky Bar Association disclaim liability therefor. Attorneys using these 
materials or information otherwise conveyed during the program, in dealing with a 
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SPEAKERS 
 

 
Edward Lee Jones 
Jones & Walters, PLLC 
Post Office Box 1167 
Pikeville, Kentucky  41502 
(606) 433-1167 
leej@jwtslaw.com 

 
Lee Jones is a partner with Jones & Walters, PLLC in Pikeville, where he practices 
workers' compensation litigation, federal black lung and civil litigation.  He received his 
B.S. from the University of Kentucky in 1995 and his J.D. from the Salmon P. Chase 
College of Law in 1998.  Mr. Jones has been a member of the Board of Directors for 
Kids Chance of Kentucky since 2003.  He is also a member of Kentucky Defense 
Counsel, Inc., and the American, Kentucky and Pike County Bar Associations, and is a 
Fellow of the Kentucky Bar Foundation.  Mr. Jones currently serves as Chair of the 
Kentucky Bar Association Workers' Compensation Law Section. 
 

 
 
 
 
 

Sara V. A. May 
Jones & Walters, PLLC 

Post Office Box 1167 
Pikeville, Kentucky  41502 

(606) 433-1167 
smay@joneswalters.com 

 
Sara May is an associate with Jones & Walters, PLLC in Pikeville, where she practices 
workers' compensation defense including federal black lung claims.  She received her 
B.A., summa cum laude, from the University of Kentucky in 2004 and her J.D., magna 
cum laude, from the Northern Kentucky University Salmon P. Chase College of Law in 
2009.  Ms. May is a member of the American, Kentucky, Floyd County, and Pike County 
Bar Associations, and is a Kentucky Bar Foundation Fellow. 
  

mailto:leej@jwtslaw.com
mailto:smay@joneswalters.com


iv 
 

G. Christopher Stephens, M.D. 
Orthopedic Consultants, a Division of Ortho Ky., PLLC 
1760 Nicholasville Road, Suite 604 
Lexington, Kentucky  40503 
(859) 255-9059 
kyspine@kyspine.net  
 
A native Kentuckian from Floyd County, Dr. Stephens graduated from Transylvania 
University in Lexington, where he was valedictorian of his graduating class. He earned 
his medical degree at Vanderbilt University in Nashville and also completed his 
internship and his orthopedic residency at Vanderbilt. Dr. Stephens completed a spine 
surgery fellowship with Dr. Henry Bohlman, a world-renowned spine surgeon, at Case 
Western Reserve University in Cleveland, Ohio. He was assistant professor of 
orthopedic surgery at the University of Kentucky College of Medicine from 1994-1996. 
Dr. Stephens is certified by the American Board of Orthopaedic Surgery. He has given 
many presentations at local, regional, national, and international meetings. Dr. Stephens 
also has published multiple articles in peer-reviewed journals such as Spine, the Journal 
of Clinical Pathology, the Journal of Surgical Oncology, and the Journal of Spinal 
Disorders. He is a member of the American Academy of Orthopaedic Surgeons.   
 
 

 
 
 

Timothy J. Wilson 
Wilson & McQueen, PLLC 

309 North Broadway 
Lexington, KY  40508 

(859) 253-2373 
twilson@wmkylaw.com 

 
Tim Wilson is the senior & managing partner at Wilson & McQueen, PLLC, where he 
practices exclusively in the field of workers' compensation.  Mr. Wilson has participated 
at various levels of the workers' compensation system, including his assistance in 
drafting proposed legislation and administrative regulations and litigation of cases 
through the Kentucky system including appeals at the Kentucky Court of Appeals and 
the Supreme Court of Kentucky.  He received his B.A., with distinction, and M.A. from 
Morehead State University, and his J.D. from the University of Kentucky College of Law.  
Mr. Wilson has been listed in Best Lawyers in America annually since 2010 and as a 
Kentucky Super Lawyer annually since 2008.  He currently serves as President of the 
Kentucky Workers' Association (KWA), and is a member of the Kentucky Bar 
Association and its Workers' Compensation Law Section. 
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Ann F. Batterton 
Porter Banks Baldwin & Shaw  
121 Prosperous Place, Suite 6B 
Lexington, Kentucky  40509 
(606) 789-3747 
abatterton@psbb-law.com 
 
Ann Batterton is an associate with Porter Banks Baldwin & Shaw in Lexington, where 
she focuses her practice on insurance defense.  She received her B.A. from the 
University of Kentucky in 1995 and her J.D. from the University of Louisville Louis D. 
Brandeis School of Law in 1999.  Ms. Batterton is a member of the Fayette County Bar 
Association and serves as Chair-Elect of the Kentucky Bar Association's Workers' 
Compensation Law Section. 

 
 
 
 
 

William C. O. Reaves 
William C. O. Reaves, PSC 

Post Office Box 2557 
Ashland, Kentucky  41105-2557 

(606) 325-1154 
reaveslaw@usa.net 

 
William Reaves is president of William C. O. Reaves, PSC in Ashland, where he 
practices in the areas of social security disability, Kentucky workers' compensation law, 
and SSI.  He received his B.S., cum laude, from Murray State University in 1978 and his 
J.D. from the Northern Kentucky University Salmon P. Chase College of Law in 1981. 
Mr. Reaves is a member of the Kentucky Workers' Association, Kentucky Workers’ 
Compensation Education Association, and the National Organization of Social Security 
Claimants’ Representatives.  He is also a member of the Kentucky Bar Association and 
serves as Secretary of the KBA Workers' Compensation Law Section. 
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Russell H. Davis, Jr. 
Baird & Baird, PSC 
Post Office Box 351 
Pikeville, Kentucky  41502-0351 
(606) 437-6276 
rdavis@bairdandbaird.com 
 
Russell Davis is a partner with Baird & Baird, PSC in Pikeville, where he practices 
insurance defense, municipal law, general business and commercial litigation, civil rights 
litigation, and employment law.  He received his B.S. from the University of Kentucky in 
1978, and his J.D. from the Salmon P. Chase College of Law at Northern Kentucky 
University in 1981.  Mr. Davis has served as attorney for the city of Pikeville since 1986.  
He is a member of the Kentucky Bar Association, Pike County Bar Association 
(President, 1991-92), and the Kentucky Defense Council.  Mr. Davis is also a member of 
the Kentucky Bar Foundation and served as a Board Member from 2002-2008.  He is 
admitted to practice before the Kentucky Supreme Court, the United States District Court 
for the Eastern and Western Districts of Kentucky, and the United States Court of 
Appeals for the Sixth Circuit. 

 
 
 

Paul E. Jones 
Jones & Walters, PLLC 

Post Office Box 1167 
Pikeville, Kentucky  41501 

(606) 433-1167 
 

Paul E. Jones is a founder of the firm Jones & Walters, PLLC in Pikeville, where he 
practices workers' compensation law, federal black lung, and medical/legal litigation.  He 
received his B.A. from Eastern Kentucky University in 1976 and his J.D. from the 
Northern Kentucky Salmon P. Chase College of Law in 1979.  Mr. Jones has served as 
an adjunct professor or instructor at each Kentucky law school, the University of 
Cincinnati, Appalachian College of Law in Grundy, West Virginia and Pikeville College. 
In 1999, he was the recipient of the Dean David Short Award for Excellence as an 
Outstanding Member of the Chase Law Community.  Mr. Jones was also inducted into 
the College of Workers' Compensation Lawyers by the American Bar Association.  He is 
a frequent lecturer at seminars and conferences on "best practice" strategies in 
presentation of the employer's defense to workers' compensation and black lung claims, 
including treatment of complex medical issues.  Mr. Jones is a member of the Board of 
Directors of Chase College Foundation and a Life Fellow of the Kentucky Bar 
Foundation.  He is a member of Kentucky Defense Counsel, and the American, 
Kentucky, West Virginia, Georgia, Alaska, Tennessee, and Pike County Bar 
Associations. 
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James Gregory Allen 
Jones & Walters, PLLC 
Post Office Box 1167 
Pikeville, Kentucky  41501 
(606) 433-1167 
Jgallen1@mikrotec.com 

 
Greg Allen practices workers' compensation law with Jones & Walters, PLLC in Pikeville.  
Mr. Allen served as an Administrative Law Judge with the Kentucky Department of 
Workers' Claims from 2013-2016.  He received his B.A. from Eastern Kentucky 
University in 1987 and his J.D., cum laude, from the Northern Kentucky University 
Salmon P. Chase College of Law in 1991.  He is a member of the Kentucky Bar 
Association Workers' Compensation Law Section. 

 
 
 

Lori V. Daniel 
Ferreri Partners, PLLC 

1510 Newtown Pike, Suite 108 
Lexington, Kentucky  40511 

(859) 899-9795 
ldaniel@ferrerilaw.com 

 
Lori Daniel is an attorney with the Lexington office of Ferreri Partners, PLLC.  She has 
defended numerous cases in civil and workers' compensation arenas, including 
premises liability, auto accident litigation, and products liability.  Ms. Daniel has practiced 
in the insurance defense litigation field for seventeen years, and worked as an Assistant 
Commonwealth Attorney for two and a half years. She is admitted to practice in all 
Kentucky state courts, U.S. District Court for the Eastern and Western Districts of 
Kentucky, and the U.S. Court of Appeals for the Sixth Circuit.  Ms. Daniel received her 
B.A. from Georgetown College in 1990 and her J.D. from the University of Kentucky 
College of Law in 1993, where she was a member of the Trial Advocacy Board and 
wrote for the Journal of Natural Resources and Environmental Law. She received the 
Note Award from the Journal in 1993. Ms. Daniel has earned an AV Pre-Eminent Rating 
from Martindale-Hubbell. She is a member of the Kentucky and Fayette County Bar 
Associations, and currently serves as Vice Chair of the Kentucky Bar Association 
Workers' Compensation Law Section.  
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CUMULATIVE TRAUMA 
Sara V. A. May 

 
 
 
I. WHAT IS CUMULATIVE TRAUMA 
 

A. Cumulative trauma or repetitive injury occurs when a body part is called 
on to work harder, stretch farther, impact more directly, or otherwise 
function at a greater level than it is capable of handling. The affecting 
impact may be insignificant, but when it occurs repeatedly the constant 
straining can cause damage.  

 
B. Common types of injuries associated with cumulative trauma (list not 

exclusive): 
 

1. Tendonitis. 
 
2. Bursitis. 
 
3. Carpal Tunnel Syndrome. 
 

a. Compression of the median nerve causing irritation 
resulting in symptoms of the thumb, index, and middle 
finger.  

 
b. Objective evidence: EMG/NCV studies.  

 
4. Cubitial Tunnel Syndrome.  
 

a. Compression of the ulnar nerve causing weakness, 
numbness, and pain of the little and ring fingers.  

 
b. Objective evidence: EMG/NCV studies.  

 
5. Degenerative Disk Disease. 
 

a. Breakdown of the intervertebral discs and also called 
spondylosis.  

 
b. Occurs in the cervical, thoracic, and lumbar areas.  
 
c. The name is misleading as it is not a disease, but is a 

naturally occurring process that occurs with aging.  
 
d. Objective evidence: x-rays, CTs, MRI.  
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II. CUMULATIVE TRAUMA WAS FIRST STATUTORILY RECOGNIZED IN 
KENTUCKY IN 1972 

 
A. KRS 342.0011(1) defines an injury as ". . . any work-related traumatic 

event or series of traumatic events, including cumulative, arising out of 
and in the court of employment which is the proximate cause producing a 
harmful change in the human organism evidenced by objective medical 
findings."  

 
B. The Kentucky Supreme Court first recognized the existence and 

compensability of cumulative trauma injuries in Haycraft v. Corhart 
Refractories Co., 544 S.W.2d 222 (Ky. 1976).    

 
1. The Court stated that a condition that otherwise afflicts the general 

population may be compensable if the nature of the victim’s 
occupation increases the susceptibility.  

 
2. The essential test stated by the Court was whether the "nature 

and duration of the work probably aggravated a degenerative disc 
condition to the degree that it culminated in an active physical 
impairment sooner than would have been the case had the work 
been less strenuous, to that extent the pre-existing condition is 
itself is an injury."  Id. at 225.  

 
3. Mr. Haycraft had at least two specific traumatic events and 

returned to work after each but suffered flare-ups two to three 
times per year. He described back pain at work that would pull him 
to one side and off and on use of a back brace. In finding 
compensability for Mr. Haycraft’s back problems, the Court stated 
as follows: 

 
We agree that not all degenerative diseases or 
conditions are compensable. We agree also that 
it is difficult to assess the degree of relationship 
between this claimant’s work and his disability. But 
difficult or not, that such a relationship does exist 
can hardly be avoided. Not only is it beyond 
question that the nature of the work was such that it 
probably aggravated and accelerated the 
degenerative disc condition, but also there have 
been two incidents of actual injury to the claimant’s 
back arising out of and in the course of his 
employment. 
 

Id. at 228 (emphasis added). 
 
III. NOTICE AND STATUTE OF LIMITATIONS/REPOSE (OR LACK THEREOF) 
 

A. KRS 342.185(1): ". . . no proceeding under this chapter for compensation 
for an injury or death shall be maintained unless a notice of the accident 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32433
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shall have been given to the employer as soon as practicable after the 
happening thereof . . . ." 

 
B. Previously, Hill v. Sextet Mining, Corp., 65 S.W.3d 503 (Ky. 2001), stated 

notice was triggered after a treating physician informed the worker that 
he/she had a gradual injury AND that it was work-related.  

 

 The statute of repose previously was established by Manalapan 
Mining Company, Inc. v. Lunsford, 204 S.W.3d 601 (Ky. 2006). 
The Court held a claim must be filed within two years.  

 
C. However, the statute of limitations was obliterated by the recent Kentucky 

Supreme Court in Consol of Kentucky, Inc. v. Goodgame, 479 S.W.3d 78 
(Ky. 2015). The Court specifically overruled Manalapan Mining and stated 
the statute of limitations in cumulative trauma claims is not triggered until 
the worker is advised by a physician that his condition is work-related, 
regardless of his date of last exposure.  

 

 Essentially, there is not a statute of repose for cumulative trauma 
claims.  

 
IV. MANIFESTATION DATE 
 

A. According to Alcan Foil Products, a Div. of Alcan Aluminum Corp. v. Huff, 
2 S.W.3d 96, 101 (Ky. 1999), a cumulative traumatic injury manifests 
"[w]hen a worker discovers that a physically disabling injury has been 
sustained [and] knows it is caused by work."  

 
B. However, the Kentucky Supreme Court also weighed in on this issue in 

Goodgame. For cumulative trauma claims, the Court interpreted the 
language in KRS 342.185(1) to mean the date of discovery.  

 
1. A worker was laid off from employment on November 13, 2015. 

The Form 101 lists this date as the injury date/date of last 
exposure. However, the worker did not find out that he has a 
work-related condition (accelerated DDD, CTS, etc.) until March 
23, 2016, when the worker’s attorney sent him/her for an 
evaluation.  

 
2. The manifestation date is not November 13, 2015, but March 23, 

2016, when the worker found out he/she has a work-related 
condition.  

 
3. This date can also be before the date of last exposure/before the 

worker stops work.  
 
  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32433
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V. APPORTIONMENT  
 

A. An employee has worked throughout his life performing similar job duties.  
 
B. In some cases, the employee works for the same company for the 

duration of his work life. The question of liability in that situation is simple 
– the one and only employer is liable for any award.  

 
C. However, and more commonly, a worker is employed with multiple 

companies throughout the duration of his work life.  
 

 A worker is employed for Company A for twenty years, but is laid 
off and goes to work for Company B for six months. The worker 
desires a job closer to home and begins working for Company D 
for two years. Companies E and F offer the worker more money, 
and he works for Company E for five years and Company F for 
one week. The worker stops work after his employment with 
Company F and files a cumulative trauma claim. What company is 
liable for any award: Company F, even though the worker was 
only employed with the company for a week and regardless of his 
past employment history. 

 
D. According to Southern Kentucky Concrete Contractors, Inc. v. Campbell, 

662 S.W.2d 221 (Ky. App. 1983), an employer was only responsible for ". 
. . that percentage of disability which is equal to the percentage of worklife 
. . .," with the employer.  

 
1. However, the Kentucky Supreme Court overruled Southern 

Kentucky Concrete and held there is no apportionment required in 
cumulative trauma cases pursuant to Hale v. CDR Operations, 
Inc., 474 S.W.3d 129 (Ky. 2015).  

 
2. The Court compared cumulative trauma claims with hearing loss 

and occupational disease claims as they occur gradually over 
time. Thus, the employer with whom the employee was last 
injuriously exposed is liable for any award.  

 
VI. HOW TO PROVE/DEFEND CUMULATIVE TRAUMA CLAIMS 
 

Does the worker have a viable claim? 
 
A. Notice/Statute of Limitations 
 

1. Has the worker been told by a doctor that they have a work-
related condition?  

 

 Was the claim filed within two years of being informed by a 
doctor of a work-related condition?  
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2. Has the worker given proper notice to the employer? 
 

a. When was notice given? 
 
b. How was notice given? 

 
B. Responsible Parties  
 

1. Has the claim been properly filed against the correct employer?  
 
2. Has the claim been filed against the last employer with whom the 

worker was employed?  
 
C. Was the worker employed in a job where repetitious activities were 

performed?  
 

 Are the worker’s job activities properly detailed in the record?  
 
D. Does the worker have cumulative trauma? 
 

1. Did the worker have any past specific injuries? 
 
2. Did the worker have a past history of medical treatment for the 

areas he/she is alleging injury to? 
 
3. Does the worker have objective medical findings of cumulative 

trauma?  
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EVALUATION OF CUMULATIVE TRAUMATIC INJURY TO THE SPINAL COLUMN 
Dr. G. Christopher Stephens 

 
 
 
I. HISTORICAL PERSPECTIVE 
 

A. Never saw this type of type of claim five years ago with regard to the 
spine. 

 
B. Recent spike in claims coinciding with the decline of the mining industry. 
 
C. Currently the most common reason for spinal evaluations by myself.    
 
D. Required me to come up with a fair/reproducible evaluation protocol. 

 
II. COMPREHENSIVE HISTORY 
 

A. Type of occupation. 
 
B. Years of service. 
 
C. Pattern of treatment prior to termination of employment. 
 

1. Mine closure/downsizing leading to layoff almost universally 
precedes the claims. 

 
2. In many cases no treatment sought until after layoff. 
 
3. Previous history of date specific work injury. 

 
D. Presence of non-occupational risk factors for symptomatic degenerative 

disc disease (DDD).   
 

1. Family history.  
 

a. Gene identified producing altered cross-link in Type II 
collagen. 

 
b. Leads to advanced DDD at a young age. 

 
2. Smoking. 
 

 Universally linked with back pain and accelerated DDD in 
all epidemiologic studies. 

 
3. Obesity. 
 

 BMI > 30 = Increased risk for spinal pain in the adult 
population. 
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4. Type of occupation/functional demands do not correlate with 
spinal pain in adults in any reputable scientific publication of which 
I am aware. 

 
III.   PHYSICAL EXAM 

 
A. Spinal exam.  
 

1. Range of motion testing. 
 
2. Presence of muscle spasm. 
 
3. Presence of discomfort with and without distraction. 

 
B. Gait exam. 
 

1. Pattern. 
 
2. Use of assistive devices. 
 
3. Ability to heel/toe walk. 

 
C. Neuro exam. 
 

 Motor, sensory, reflex testing. 
 
IV. EVALUATION OF DIAGNOSTIC STUDIES 
 

A. X-rays 
 

1. Presence of DDD, spondylosis, and facet arthritis. 
 
2. Changes worse than would be reasonably expected for age 

matched individuals. 
 
3. Normal aging will universally produce these changes. 
 
4. Presence of non-related conditions that are time specific or have 

other etiology.   
 

a. Herniated nucleus pulposus. 
 
b. Isthmic spondylolisthesis. 
 
c. Fracture. 
 
d. Congenital spinal stenosis. 

 
B. MRI  
 

1. More sensitive evaluation of soft tissues (disc, ligament, nerve). 
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2. At age fifty, large proportion of asymptomatic adults will 
demonstrate radiographic evidence of DDD. 

 
3. Key question!  Are changes accelerated for age? 
 

a. No set parameters. 
 
b. Should be evaluated by spinal subspecialist. 
 
c. Determination is somewhat subjective. 

 
V.  DECISION MAKING 
 

A. Significance of symptoms based on pattern of treatment and complaints. 
 
B. Physical findings consistent with symptoms? 
 
C. Presence of genetic/environmental risk factors. 
 

1. Weight. 
 
2. Smoking history. 
 
3. Family history. 

 
D. Diagnostic studies. 
 

1. Severity of degenerative changes. 
 
2. Presence of time specific/congenital/developmental conditions. 
 

a. Fracture. 
 
b. Herniated nucleus pulposus. 
 
c. Congenital stenosis. 
 
d. Isthmic spondylolisthesis. 

 
E. Rating method. 
 

 Same as for date/time specific injury. 
 
VI. CONCLUSIONS 
 

A. Significant occupational exposure and advanced/accelerated 
degenerative changes without multiple risk factors for symptomatic DDD 
not related to occupation = cumulative traumatic injury. 

 
B. If degenerative change is normal for age or less than expected, by 

definition no susceptibility to the repetitive micro-trauma. 
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C. Limited exposure = limited risk. 
 
D. Multiple non-occupational risk factors likely lead to advanced 

degeneration irrespective of occupation and must be taken into account in 
all cases. 

 
1. Smoking history. 
 
2. Family history. 
 
3. Obesity. 
 
4. Type of occupation (heavy labor vs. clerical) NOT associated with 

increased risk of back pain and accelerated DDD. 
 

VII. APPORTIONMENT ON POSITIVE CASES 
 
A. Natural aging always a part of the equation. 
 

 Unless circumstances are unusual, I apportion 50/50 to natural 
aging/cumulative micro-trauma. 

 
B. Example cases. 
 

1. WPI 7 percent, thirty-eight year occ. history, last nineteen with Co. 
A. 

 
2. 1.75 percent WPI due to exposure at Co. A.   
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UPDATE ON PROPOSED CHANGES TO WORKERS' COMPENSATION 
2016 WORKERS' COMPENSATION TASK FORCE 

Timothy J. Wilson 
 

 
 
I. ORIGIN 
 
II. PURPOSE 
 
III. COMPOSITION 
 

A. Co-Chairs 
 

1. Senator Alice Forgy Kerr. 
 
2. Representative Chris Harris. 

 
B. Representative Stakeholders 

 
IV. FORMAT 
 

A. Four Task Force Meetings  
 

1. August 19, 2016. 
 
2. September 16, 2016. 
 
3. October 21, 2016. 
 
4. November 18, 2016. 

 
B. Series of Questionnaires 
 
C. Final Report 

 
V. AUGUST 19, 2016, TASK FORCE MEETING 
 

Discussion of costs of Kentucky programs versus benchmark states and 
regional/national. 
 
A. Dr. John Ruser – CEO & President, Workers' Compensation Research 

Institute 
 
B. Commissioner Dwight T. Lovan 

 
VI. SEPTEMBER 16, 2016, TASK FORCE MEETING 
 

Discussion of perceived issues in the workers' compensation process from view 
of the plaintiff's bar, defense bar & ALJs. 
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A. Terri Smith Walters. 
 
B. Scott Miller. 
 
C. Former Chief ALJ Donna Terry. 

 
VII. OCTOBER 21, 2016, TASK FORCE MEETING 
 

A. Discussion of Medical Issues 
 
B. ODG Guidelines & Formularies 
 

1. Dr. John Guarnaschelli. 
 
2. Dr. James Bean. 
 
3. Dr. Russell Travis. 

 
VIII. NOVEMBER 18, 2016, TASK FORCE MEETING 

 
Discussion of the financial conditions of the Kentucky Workers' Compensation 
System. 
 
A. Jason Bailey, Executive Director, Kentucky Center for Economic Policy  
 
B. Ed O'Daniel  
 
C. Former Chief ALJ J. Landon Overfield 

 
IX. STAKEHOLDERS' RESPONSES TO QUESTIONNAIRES 
 
X. FINAL REPORT 
 

A. Conclusions 
 
B. Recommendations 

 
XI. 2016 TASK FORCE, SUCCESS OR FAILURE 
 

A. Little Interaction among Stakeholders 
 
B. Initiated Too Late for any Substantial Progress 
 
C. Established Kentucky as probably the Premier WC Program in the U.S. 
 
D. Confirmed the Extensive Financial Successes to Insurance Companies 

and Self-insureds 
 
E. Confirmed the Cost Savings Enjoyed by the Kentucky Program 
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F. Other Unintended Consequences of the Task Force – which Stakeholders 
Won or Lost? 

 
G. What Are the Real Issues Confronting Our Program? 
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16 RS HCR 185/GA 
16 REG. SESS. UNOFFICIAL COPY AS OF 3/18/16 

 
 
 

A CONCURRENT RESOLUTION establishing the Kentucky Workers' 
Compensation Task Force. 

 
WHEREAS, workers' compensation was enacted by the 1916 Kentucky General 

Assembly to establish wage replacement and medical benefits for employees who 
sustain injuries arising out of and in the scope of employment, and to grant protections to 
employers against the expense and liability of defending and paying claims of 
negligence associated with work-related injuries; and 

 
WHEREAS, the original Workers' Compensation Act has continuously evolved to 

accommodate changes occurring over time, including provisions enacted by the General 
Assembly establishing professional administration of the Worker's Compensation 
Program in 1987, providing more affordable insurance coverage for high-risk employers 
in 1994, modifying the indemnity benefit structure in 1996, revising some of the changes 
made in 1996 in 2000, and altering the manner in which black lung claims were 
adjudicated in 2002; and 

 
WHEREAS, since no major changes to the workers' compensation system have 

been undertaken since 2002, consideration must now be given to possible changes to 
the workers' compensation system to allow it to continue to evolve to meet the 
challenges of a constantly changing workers' compensation landscape, such as 
increased cost of medical care for injured workers; and 

 
WHEREAS, all aspects of the Kentucky workers' compensation system must be 

studied and potentially realigned to adequately safeguard the rights of both employees 
and employers under the workers' compensation system and to ensure that income, 
medical, and vocational benefits continue to be delivered to injured workers in a timely 
and efficient manner; 

 
NOW, THEREFORE, 

 
Be it resolved by the House of Representatives of the General Assembly of the 
Commonwealth of Kentucky, the Senate concurring therein: 
 

Section 1. The Legislative Research Commission is hereby directed to create 
a Kentucky Workers' Compensation Task Force that shall study and develop consensus 
recommendations concerning possible procedural and substantive changes to the 
workers' compensation system in Kentucky, with particular focus on enhancing the 
system of delivering income, medical, and vocational benefits to injured workers and 
improving the administration of the Kentucky workers' compensation system. 

 
Section 2. The task force shall be composed of the following members, with 

final membership of the task force being subject to the consideration and approval of the 
Legislative Research Commission: 
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(1) Two members of the Senate, to be appointed by the President of the 
Senate, with one member being of the majority party in the Senate and who will serve as 
co-chair, and one member being of the minority party in the Senate; 

 
(2) Two members of the House of Representatives, to be appointed by the 

Speaker of the House, with one member being of the majority party in the House of 
Representatives and who will serve as co-chair, and one member being of the minority 
party in the House of Representatives; 

 
(3) Five representatives of the Kentucky AFL-CIO; 
 
(4) Two representatives of the Kentucky Justice Association; 
 
(5) Two representatives of the Kentucky Workers' Association; 
 
(6) A representative of the Kentucky Chamber of Commerce; 
 
(7) A representative of the Kentucky Association of Manufacturers; 
 
(8) A representative of National Federation of Independent 

Business/Kentucky; 
 
(9) A representative of the Kentucky Employers' Mutual Insurance Authority; 
 
(10) A representative of the Kentucky Retail Federation; 
 
(11) A representative of the Kentucky League of Cities; 
 
(12) A representative of the Kentucky Association of Counties; 
 
(13) A representative of self-insured employers in Kentucky to be selected 

jointly by the Kentucky League of Cities, the Kentucky Association of Counties, and the 
Kentucky Chamber of Commerce; 

 
(14) A representative of Kentucky workers' compensation insurance carriers to 

be selected by the Commissioner of the Department of Insurance; 
 
(15) The Secretary of the Labor Cabinet or his or her designee as an ex officio 

member; and 
 
(16) The Commissioner of the Department of Workers' Claims or his or her 

designee as an ex officio member. 
 
Section 3. The task force shall meet a minimum of three times during the 2016 

Interim of the General Assembly and shall submit a report to the Legislative Research 
Commission for referral to the appropriate committee or committees by December 1, 
2016. The report shall, at a minimum, include a detailed analysis of the current workers' 
compensation system and recommendations regarding proposed legislation, related to 
improving the delivery of workers' compensation benefits to injured workers. 
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Section 4. Provisions of this Resolution to the contrary notwithstanding, the 
Legislative Research Commission shall have the authority to alternatively assign the 
issues identified herein to an interim joint committee or subcommittee thereof, and to 
designate a study completion date. 
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SUPREME COURT CASE LAW UPDATE 
Ann Batterton 

 
 

 
I. REECE V. INTEGRAL STRUCTURES, INC., 2015-SC-000115-WC, 2015 WL 

9243840, (KY. DEC. 17, 2015)  
 

A. Issue:  Application of two multiplier.   
 

Reece, a construction worker, suffered an injury which caused a fractured 
eye socket on 10/25/2006.  Following surgery he was assigned several 
restrictions which prevented him from being assigned the lead or 
supervisory tasks as he had been before; rather, he was assigned the 
position of "helper."  Although he made the same or greater hourly wage 
post-injury, his employer eventually reduced his hours.  The ALJ awarded 
PPD benefits with no multiplier.  On appeal, the Board remanded to the 
ALJ to make a finding regarding the applicability of the two multiplier to 
Reece's PPD award in light of Chrysalis House, Inc. v. Tackett.1 Before 
the ALJ could issue an opinion on remand, Reece filed a petition to 
reopen arguing that he was entitled to the two multiplier because his 
hours had been further reduced and he was ultimately terminated in 
November 2009.  The ALJ found that, pursuant to Chrysalis House, the 
reason for Reece's decreased earnings was not due to the work injury, 
but to a decline in business.  Accordingly, he found that Reece was not 
entitled to the two multiplier. The Board and the Court of Appeals 
affirmed.  

 
B. HOLDING:  In light of Livingood v. Transfreight, LLC,2 which was decided 

after the ALJ's opinion on remand, KRS 342.730(1)(c)2 permits a double 
income benefit during any period that employment at the same or greater 
wages ceases "for any reason, with or without cause," except where the 
reason for termination is due to the employee's conduct which was an 
intentional, deliberate action with reckless disregard of the consequences 
either to himself or another. If there was no such conduct Reece was 
entitled to the two multiplier. It is the employer's burden to prove bad 
conduct as this is an affirmative defense to the two multiplier. 

 
II. FOX V. SAM'S CLUB, 2015-SC-000136-WC, 2015 WL 9243864 (KY. MAR. 17, 

2016)  
 

A. Issue:  Does failure to pay PPD absent a settlement or award toll the 
statute of limitations?   

 
Fox suffered a work-related back injury on August 30, 2011.  The 
employer filed a first report with the DWC on September 7, 2011.  

                                                
1
 283 S.W.3d 671 (Ky. 2009). 

 
2
 467 S.W.3d 249 (Ky. 2015). 

 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
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Although Plaintiff received medical treatment per KRS 342.020, the 
employer did not pay TTD or PPD.   On March 22, 2013, Fox underwent 
an IME and was given a 7 percent impairment rating as a result of the 
injury.  The employer offered to pay PPD based on this rating, and Fox 
did not respond to the offer.  Fox signed and verified a 101 on August 27, 
2013, but did not file it until September 3, 2013, more than two years after 
the date of injury.  The employer filed a special answer asserting that the 
claim was time barred, and the claim was bifurcated on that issue.  Fox 
argued that the employer was estopped from asserting a statute of 
limitations defense because KRS 342.040(1) mandated payment of PPD 
benefits once it received the IME report.  Since they did not pay, Fox 
argued they had to provide notice to the DWC. 

 
B. HOLDING:  There is no duty to pay PPD benefits absent ALJ approval of 

a Form 110 or until liability is dictated by an Opinion and Award.  Because 
there was no settlement or order compelling the employer to pay, there 
was no duty to notify the DWC under KRS 342.040(1).   

 
III. PACE V. KENTUCKY DARBY COAL CO., INC., 2015-SC-000137-WC, 2015 

WL 9243827 (KY. DEC. 17, 2015)  
 

A. Issue:  Is it error for the ALJ to find MMI has been reached if the Plaintiff 
cannot return to work at that time? 

 
Pace sustained a work injury on November 9, 2001.  The employer paid 
TTD benefits from November 15, 2001 through May 9, 2011.  The 
employer filed a 101 on August 10, 2011, admitting that Pace had a work 
injury but was not totally disabled the entire time he was receiving TTD 
benefits.  The employer submitted evidence that Pace worked on and off 
from 2006 through 2011 while also receiving TTD.  As such, the employer 
alleged fraud. The employer also submitted an IME report from Dr. Martin 
Fritzhand wherein Dr. Fritzhand stated that MMI was reached by January 
2006, but he did not state specifically why he believed that.  The ALJ 
made a finding that Pace reached MMI as of January 1, 2006, and that he 
worked in 2006.  As such, the ALJ awarded PPD for 520 weeks starting 
from January 1, 2006, giving the employer credit for the overpayment of 
TTD that occurred after January 1, 2006.  On petition for reconsideration 
the ALJ changed his mind and found that Pace did not return to work in 
2006, but he did not change his mind regarding the date that MMI was 
reached.  Pace argued it was error for the ALJ to find that MMI had been 
reached on January 1, 2006, because he did not return to work and 
therefore the employer should not receive a credit for TTD paid after that 
date. He further argued that Dr. Fritzhand's report was insufficient 
because he did not state why he found Pace reached MMI as of January 
2006.   

 
B. HOLDING:  Citing Square D Co. v. Tipton, 862 S.W.2d 308 (Ky. 1993), 

the Court held that a doctor's failure to provide his reasoning does not 
mandate rejection of his opinion.  The Court stated that it was clear the 
doctor thoroughly reviewed the medical history, and although he thought 
Pace returned to work in January 2006, he did not rely on that in 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32382
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32382
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determining that MMI was reached as of that date.  Thus, since Pace 
reached MMI on January 1, 2006, he was no longer eligible for TTD 
benefits and the ALJ correctly awarded the employer a credit.   

 
IV. TRANE COMMERCIAL SYSTEMS V. TIPTON, 481 S.W.3D 800 (KY. 2016) 
 

A. Issue:  What constitutes a return to employment for purpose of 
terminating TTD benefits? 

 
Tipton suffered a work related knee injury on May 6, 2010.  At that time, 
her job required frequent bending, squatting, crawling and kneeling in 
order to connect electrical components in the units for testing.  Prior to 
that, Tipton had worked in assembling the units.  Tipton was off work due 
to the injury until March 22, 2011, when she was released to sedentary 
work.  She returned to work at a different job, assembling electrical-circuit 
boards, earning the same rate of pay as before the injury, but on an eight 
hour per day restriction.  On July 7, 2011, Tipton was released to regular 
duty, but continued on the eight hour day restriction.  Tipton did not 
believe she could go back to her pre-injury duties so she bid on and was 
permanently placed in the circuit board assembly job.  She eventually 
began working overtime again and her hourly pay rate increased.  Tipton 
argued that she was entitled to TTD benefits through July 7, 2011, when 
she was determined to be at MMI and released to her pre-injury job.  The 
ALJ found that her release and return to "customary, non-minimal work" 
justified termination of TTD as of March 22, 2011.  The Board affirmed.  
The Court of Appeals reversed the Board, citing Bowerman v. Black 
Equipment Co., 297 S.W.3d 858 (Ky. App. 2009), for the proposition that 
an employee who has not reached MMI is entitled to TTD until she 
returns to the type of work she performed at the time of the injury or to 
other customary work.  Bowerman at 876.   

 
B. HOLDING:  Reversed. The Court noted that TTD is tied to an employee's 

ability to "return to employment."  Absent extraordinary circumstances, an 
award of TTD is inappropriate when an employee has been released to 
return to customary employment (i.e., work within her restrictions for 
which she has the experience, training, and education) and the employee 
has actually returned to employment.  As there was no evidence that 
assembling circuit boards required significant additional training and 
Tipton was capable of, and wanted to do, this job, the ALJ's denial of 
additional TTD was appropriate. 

 
V. FUERTES V. FORD MOTOR CO., 481 S.W.3D 808 (KY. 2016) 
 

A. Issue:  Application of the two multiplier. 
 

Fuertes suffered a work injury on October 30, 2003, and filed for workers' 
compensation benefits.  Before the claim was resolved, Fuertes was fired 
for "performance related issues."  The ALJ awarded PPD benefits, but did 
not apply a multiplier because pursuant to Chrysalis House, Inc. v. 
Tackett, 283 S.W.3d 671 (Ky. 2009), he found no evidence that the 
cessation of employment was the result of the work injury. Fuertes argued 
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that that the ALJ erred in finding there was no evidence that the 
termination was related to the injury.  He asserted that he was fired due to 
his work injury which caused him to miss work to undergo rehabilitation 
and/or physical therapy and was under restrictions which limited his ability 
to perform his job.   

 
B. HOLDING:  Pursuant to Livingood v.Transfreight, LLC, 467 S.W.3d 249 

(Ky. 2015), KRS 342.730(1)(c)2 permits a double income benefit during 
any period that employment at the same or greater wages ceases "for 
any reason, with or without cause," except where the reason for 
termination is due to the employee's conduct which was an intentional, 
deliberate action with reckless disregard of the consequences either to 
himself or another.  The Court noted that this is a high standard and 
"basic bad behavior" will not bar application of the two multiplier.  The 
burden of proof is on the employer to show that the termination was due 
to the type of behavior described in Livingood.  Remanded to ALJ. 

 
VI. CORBETT V. MAKER'S MARK DISTILLERY, 2015-SC-000168-WC, 2016 WL 

671800 (KY. FEB. 18, 2016)  
 

A. Issues:  1) Necessity of finding cumulative trauma v. acute injury; 2) 
Sufficiency of impairment rating. 

 
Corbett suffered a work injury in 2006 wherein he injured his low back, 
pelvis and wrist.  He received workers' comp benefits and ultimately 
returned to regular duties.  While removing barrels from a trailer in 
January 2012, he felt a "pulling" in his low back and burning in his left leg, 
which he reported the next day.  As time went on he felt increased pain 
and was taken off work completely by his treating doctor on March 17, 
2012. Corbett filed an IME from Dr. Jerry Morris.  Dr. Morris did not 
believe MMI had been attained.  In answering a questionnaire, he opined 
that Corbett had a pre-existing condition that was brought into disabling 
reality by the work injury.  He further stated that Corbett's resulting degree 
of impairment was "0" (presumably because MMI had not been reached), 
and that he would apportion 10 percent of Corbett's current functional 
impairment to a pre-existing dormant condition.  He found that there was 
no pre-existing active condition.  He also opined that Corbett could not 
return to his pre-injury work duties.  The employer submitted the IME of 
Dr. Thomas Loeb, who found that Corbett had suffered a temporary 
transient strain or lumbar spine sprain, and had no permanent 
impairment. The employer also submitted a report from Dr. Best who 
opined that Corbett reached MMI as of April 5, 2012.  The ALJ found that 
Corbett sustained a cumulative trauma injury that manifested on March 
17, 2012, his last day of work, and that he was permanently and totally 
disabled with no pre-existing active impairment or disability. The ALJ 
found that Corbett sustained a 10 percent impairment rating based on the 
questionnaire filled out by Dr. Morris.  The Board vacated and remanded 
to the ALJ for further proceedings.  The Board found that the ALJ erred by 
finding that Corbett found a cumulative trauma injury and believed instead 
that he sustained a specific trauma while lifting the barrel at work, an 
incident that was promptly reported to the employer, indicating that 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
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Corbett was aware that a single traumatic injury had occurred.  Further, 
the Board found that a PTD award was improper because Dr. Morris did 
not assign a rating because he believed MMI had not been reached.   

 
B. HOLDING: Whether a claimant has sustained a specific or cumulative 

trauma injury affects the date that the injury is deemed to have occurred, 
and, therefore, affects notice and when the statute of limitations runs.  
Here, the Board found there was no evidence that the injury was 
cumulative.  Secondly, Dr. Morris' rating was not a total impairment rating 
upon which the ALJ could rely, but instead only stated that 10 percent of 
any impairment was attributable to a pre-existing dormant condition.  The 
Court stated it was clear that Dr. Morris had not assigned any impairment 
because he believed Corbett had not reached MMI.   

 
VII. WEDDING V. COLLECTIVE BRAND, INC., 2015-SC-000028-WC, 2016 WL 

671703 (KY. FEB. 18, 2016)  
 

A. Issue: Burden of challenging contested benefits on petition for 
reconsideration. 

 
Wedding filed a 101 alleging work related injuries to her bilateral 
shoulders and bilateral wrists.  Dr. Bilkey assessed a 10 percent 
impairment rating – 3 percent for the right shoulder, 4 percent for the right 
wrist, and 3 percent for the left wrist.  The ALJ awarded PPD benefits 
based on a 10 percent rating, but only stated that Wedding sustained a 
right shoulder injury.  The defendant filed a petition for reconsideration 
arguing that since the ALJ only stated Wedding had a right shoulder injury 
she could only have a 3 percent rating.  Plaintiff filed a petition for 
reconsideration asking the ALJ to hold Collective Brand solely 
responsible for her workers' compensation award (as opposed to her prior 
employer, Stride-Rite). Both petitions were denied.   
 
On appeal, the Board reversed the ALJ and held that since the ALJ only 
stated that Wedding had a right shoulder injury, he could only assign a 3 
percent rating.  Wedding appealed to the Court of Appeals, arguing that it 
was the defendant's responsibility to file a petition for reconsideration 
asking the ALJ to specifically state that she suffered injuries to both 
shoulders and wrist.  Because they did not, Wedding argued they had 
waived the right to appeal the impairment rating.   

 
B. HOLDING:  It was Plaintiff's burden to file a petition for reconsideration to 

ask for clarification of what injuries she sustained, particularly since the 
ALJ only stated she suffered a right shoulder injury.   

 
VIII. PERRY COUNTY COAL CORP. V. TAYLOR, 2015-SC-000184-WC, 2016 WL 

1129266 (KY. FEB. 18, 2016)  
 

A. Issue:  Substantial evidence of change in the human organism. 
 

Plaintiff worked as an underground coal miner for thirty-nine years.  He 
filed an IME which assessed neck pain without radiculopathy and low 
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back pain with right lumbar radiculopathy as a result of cumulative 
trauma. Defendant's IME found that Plaintiff had no work-related 
impairment and any pain was the result of age-related degenerative 
changes.  The ALJ awarded permanent total disability based on a 15 
percent impairment rating.  The defendant appealed, arguing that the 
existence of a cumulative trauma injury was not supported by substantial 
evidence.  The Board found that Plaintiff's IME did support a finding of a 
cumulative trauma injury because the doctor diagnosed a harmful change 
based on Plaintiff's treatment records, diagnostic reports and direct 
observation.  Further, the Board held that the ALJ could infer causation 
from the totality of the evidence, including lay and expert testimony.   

 
B. HOLDING:  Although pain does not constitute objective medical findings 

as defined in KRS 342.0011(33), Plaintiff's IME doctor indicated in his 
report that he reviewed the medical records in making his diagnosis and 
did not merely rely on Plaintiff's reports of pain. Any deficiencies in the 
report went to the weight of the evidence, but did not render it unreliable.   

 
IX. HAMPTON V. FLAV-O-RICH DAIRIES, 489 S.W.3D 230 (KY. 2016) 
 

A. Issue:  When is a workers' compensation decision final and appealable?   
 

The ALJ awarded workers' compensation benefits based on a finding that 
Hampton was permanently and totally disabled.  Defendant appealed to 
the Board arguing that there were insufficient findings to justify the award.  
The Board vacated the ALJ's opinion and remanded the case for further 
fact finding.  Hampton appealed to the Court of Appeals arguing that the 
ALJ did make sufficient findings of fact to support an award of PTD 
benefits.  Defendant argued that the Board's opinion was not final and 
appealable and that Plaintiff's appeal should therefore be dismissed.  The 
Court of Appeals agreed and dismissed on that basis, without addressing 
the merits of Plaintiff's argument.   

 
B. HOLDING:  The Board's opinion was final and appealable.  A decision is 

final and appealable if it divests a party of a vested right by setting aside 
an award or by authorizing or requiring the entry of a different award on 
remand.  Since the Board's opinion nullified or cancelled Plaintiff's PTD 
award it was therefore final and appealable.  The case was remanded to 
the Court of Appeals to address the merits of Hampton's argument.   

 
X. CITY OF INDEPENDENCE V. DUNFORD, 2015-SC-000202-WC, 2016 WL 

671826 (KY. FEB. 18, 2016)  
 

A. Issue:  Entitlement to future medical benefits. 
 

The ALJ awarded PPD benefits based on an 8 percent rating enhanced 
by the three multiplier.  On appeal, the Board vacated the opinion and 
award and remanded to the ALJ for further findings of fact on whether 
Plaintiff had a pre-existing active impairment.  The Board specifically 
stated that the ALJ should review certain medical reports which 
referenced the existence of a pre-existing impairment. The ALJ's 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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amended opinion and award was again appealed, and the Board again 
vacated and remanded, holding that the ALJ failed to consider certain 
medical evidence.  It again directed the ALJ to review the evidence 
regarding pre-existing active impairment and specifically pointed to 
certain evidence.  The Defendant appealed, arguing that the Board had 
contradicted itself by pointing out additional evidence for the ALJ to 
consider in its second opinion.  The Court of Appeals affirmed, holding 
that the Board was merely highlighting evidence that the ALJ could 
consider on remand, and was not mandating a finding. The Court of 
Appeals also noted that even if Plaintiff were found to have some pre-
existing impairment he would still be entitled to medical benefits.  The 
Defendant appealed, arguing that the Board had contradicted itself by 
highlighting different evidence in its first and second opinions, and that 
the Court of Appeals erred by stating that Plaintiff would be entitled to 
future medical benefits even if found to have a pre-existing condition.   

 
B. HOLDING:  The Board did not mandate any particular findings on remand 

and the two opinions merely pointed out evidence that the ALJ could rely 
on.  Secondly, while the Plaintiff's impairment may have resulted from 
pre-existing conditions, if he suffered a work-related injury, the ALJ had to 
review the record and determine if future medical benefits were 
appropriate.  The Court noted that pursuant to FEI Installation, Inc. v. 
Williams, 214 S.W.3d 313 (Ky. 2007), disability exists for the purposes of 
KRS 342.020(1) as long as a work related injury causes impairment, 
regardless of whether it rises to the level that warrants a PPD rating. 

 
XI. HANAWALT V. BROWN, 2015-SC-000183-WC, 2016 WL 1068395 (KY. MAR. 

17, 2016)  
 

A. Issue:  Agricultural exemption. 
 

The ALJ found that Plaintiff, who was injured when she fell off a horse 
she was riding, was exempt from the ACT pursuant to KRS 342.650(5).  
Plaintiff was employed by Wild Rose to maintain and train horses.  Her 
job duties included mucking stalls, retrieving hay for horses, breaking 
horses, grooming horses, training horses, maintaining fence lines and 
other miscellaneous tasks involved in the care of horses.  Wild Rose had 
a riding business, and the horses at Wild Rose were not for racing 
purposes. The ALJ found that Plaintiff was employed in agriculture since 
her job involved the care and maintenance of horses.  This finding was 
affirmed by the Board and Court of Appeals.   

 
B. HOLDING:  The feeding, housing, caring for, and training of horses is an 

agricultural activity, and Plaintiff's job involved in all of these activities.  
Although the statutory definition of "agricultural activities" states that the 
livestock must be for "food products" and "racing purposes," the 
legislature did not mean to specifically list all agricultural acts.  While 
Plaintiff was not training a horse for racing purposes at the time, this does 
not mean she was not engaged in agriculture.  In a concurring opinion, 
Justice Noble noted that while the riding business would not be 
considered agricultural, the fact that Plaintiff was training a horse for an 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32374
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32535
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individual pointed to a finding that she was engaged in an agricultural 
activity. 

 
XII. RAHLA V. MEDICAL CENTER AT BOWLING GREEN, 438 S.W.3D 360 (KY. 

2016) 
 

A. Issue:  Entitlement to workers' compensation for injury sustained during 
pre-employment physical. 

 
Rahla was offered a job by the Medical Center, but it was contingent upon 
passing a physical exam.  She suffered a neck injury while taking the 
physical exam, but passed the exam and was hired by the defendant.  
[She did not inform the individual administering the exam that she felt 
pain in her neck while lifting something.]  Three weeks later she reported 
to work, but still had neck pain.  Shortly thereafter, she underwent neck 
surgery to correct the injury she allegedly sustained during the physical 
examination and missed a considerable amount of work.  Because of the 
missed work she was fired, and then filed a Form 101.  Plaintiff's claim 
was denied on the basis that she was not an employee of the defendant 
at the time of the injury.  The Board and the Court of Appeals affirmed.   

 
B. HOLDING:  Rahla was not an employee at the time of the injury and thus 

was not covered by the Act.  The Court held that while other jurisdictions 
differ, Kentucky does not treat pre-employment examinations as 
employment for purposes of workers' compensation coverage.  The Court 
distinguished this from a "trial" work period, which would involve 
employment activities and service to the employer. 

 
XIII. CENGAGE LEARNING, INC. V. CLEMONS, 2015-SC-000286-WC, 2016 WL 

1068431 (KY. MAR. 17, 2016)  
 

A. Issue:  Enforcement of settlement. 
 

After negotiating via correspondence, the parties reached an agreement 
on the terms of a settlement, namely, that Clemons would accept $20,000 
in a lump sum for settlement of all rights.  [Plaintiff initially hired an 
attorney, but terminated his representation at some point during 
settlement negotiations.]  Defendant sent Clemons a Form 110 indicating 
the settlement was for $20,000 full and final.  The cover letter stated that 
Clemons had the right to have an attorney review the agreement and 
explain it to her.  It further stated, "If the Settlement Agreement meets 
with your approval, please immediately sign the settlement agreement . . . 
and return same to my office."   However, Clemons did not sign and hired 
an attorney, who informed the Defendant that Clemons was no longer 
interested in the offer.  [Clemons had become concerned about a back 
surgery that had been recommended.] 
 
Defendant filed a motion to enforce, arguing that Clemons had proposed 
the $20,000 lump sum settlement and Defendant had agreed, which 
constituted a meeting of the minds.  Clemons argued that she became 
concerned with the language of the agreement and that the Form 110 
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included terms that were not included in the letters that had previously 
been exchanged.   

 
B. HOLDING:  The settlement was not enforceable, and there was not a 

meeting of the minds.  Although correspondence can serve as evidence 
that the parties reached an enforceable agreement, the cover letter 
attached to the Form 110 indicated that Plaintiff retained the right to reject 
the settlement agreement after reviewing it.  Furthermore, the Form 110 
had terms not included in the negotiations, and Plaintiff did not have an 
attorney when she proposed the $20,000 for a full and final settlement. 
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SUPREME COURT CASE LAW UPDATE 
William C. O. Reaves 

 
 
 
I. SIZEMORE V. T & T ENERGY, 2015-SC-000406-W3, 2016 WL 1068419 (KY. 

MAR. 17, 2016) 
 

This is a decision involving the question of timely notice. Mr. Sizemore was 
employed as a dump truck operator. He claimed several days before April 2, 
2012, he suffered a work injury to his neck. He said co-workers improperly 
dumped a large rock into the bed of his truck, which violently shook and jarred 
him. He stated that he later woke up with a pain in his neck. A doctor saw him on 
April 11, 2012, and reported that Mr. Sizemore told him that he was at work on 
April 2, 2012, and he thought he "stretched his neck out" when a large rock was 
dropped into his truck. The doctor found physical manifestations of an injury. Mr. 
Sizemore said he complained to supervisors that the bulldozers were not 
properly depositing the rock in the truck, but the record did not clarify whether 
these conversations were before or after the alleged work injury. Sizemore was 
laid off work on April 11, 2012, unrelated to his work injury and filed a claim for 
workers' compensation on March 28, 2013, alleging he gave written notice of the 
injury on January 17, 2013. In his deposition, he said he did not report an injury 
to the company but did frequently report to his supervisor his complaints about 
the big rocks being loaded in his truck and that it was hurting him.  
 
ALJ William Rudloff found him permanently totally disabled and entered an 
award for the neck injury occurring April 2, 2012. An appeal to the Board resulted 
in a remand on the issue of timely notice. The judge stated on remand KRS 
342.200 waived any inaccuracy in complying with the notice requirement unless 
the employer was in fact shown to have been misled as to the injury. On remand, 
the judge stated he found that Sizemore thought he gave due and timely notice 
and that if he failed to give actual notice to his supervisor, this was excusable 
under the mistake or other reasonable cause provision of KRS 342.200. The 
judge said the employer provided no evidence to indicate that it was misled or 
incurred any prejudice due to an inaccuracy in complying with the notice 
requirement. The judge cited the lack of any testimony by the employer from any 
of its supervisors or employees contesting the version of notice given by 
Sizemore. Once again, the judge awarded permanent total disability benefits, 
which was appealed to the Board. The Board reversed the judge with instructions 
to dismiss due to the lack of timely notice. The Board said that the notice from 
Sizemore, provided at the earliest in January of '13 was not "as soon as 
practicable" and was untimely. The Court of Appeals affirmed. 
  
On appeal, the Court noted KRS 342.200 does waive the notice details required 
by KRS 342.190 only if "it is shown that the employer, his agent or representative 
had knowledge of the injury or that the delay or failure to give notice was 
occasioned by mistake or other reasonable cause." The Court rejected 
Sizemore's appeal because he never actually informed T&T about the work 
injury, did not have any alleged conversations with his supervisors after the work 
injury occurred, and there was no evidence pursuant to KRS 342.200 that T&T 
was aware of the alleged injury until Sizemore provided written notice eight 
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months after the injury. Sizemore did not show that this failure was due to a 
reasonable cause or mistake.  

 
II. CROSS MAINTENANCE, LLC V. RIDDLE, 2015-SC-000299-WC, 2016 WL 

1068746 (KY. MAR. 17, 2016) 
 

This claim involved the parties reaching a settlement after the final hearing, but 
neither party realized the judge had made a decision while the negotiations were 
being carried out. The negotiations between the parties took place through 
emails. They reached an agreement and stated that they thought the ALJ had 
been notified of the agreement on November 22, 2013, by email. The judge had 
actually entered the opinion on November 21, 2013. On November 25, 2013, 
Riddle's attorney emailed the employer's attorney to confirm the settlement had 
been reached and a Form 110 agreement was going to be circulated, but stated 
that he had received the opinion that day. Plaintiff's attorney advised that he 
thought a valid settlement had been reached in an email to the other attorney on 
November 22, 2013. That same day, defense counsel replied that he hadn't seen 
the decision, but "I agree that we had a valid settlement." Plaintiff's attorney sent 
the Form 110 agreement to the other attorney. The defense attorney sent an 
email to the plaintiff's attorney stating he was no longer authorized by the 
defendant to sign the Form 110.  
 
It was defense counsel's opinion that he no longer believed an enforceable 
settlement had been reached because the agreement had been partially 
negotiated and finalized after the opinion and award was entered. Plaintiff's 
attorney filed a motion to enforce the settlement, and ALJ Rudluff reopened proof 
with evidence limited to whether there was a meeting of the minds regarding all 
terms of the settlement, enabling the settlement agreement to be enforced. The 
counsel for the defendant testified that although he had stated in the earlier email 
that he thought a valid settlement had been reached and had authority for that, 
he did not believe the authority would have been given if it was known the 
decision had already been entered. He said it was a "conflict between an adjuster 
and a supervisor" as to the settlement of the case, and they did not know a 
decision had already been rendered. The ALJ entered an order enforcing the 
settlement. The employer appealed to the Board arguing, among other things, 
that KRS 342.285(1) barred enforcement of the settlement. The statute states 
"An award or order of the [ALJ]…shall be conclusive and binding as to all 
questions of fact, but either party may... appeal to the [Board] for review of the 
order or award." 
 
The Board vacated the decision and remanded to determine if the parties' 
correspondence memorialized all the terms of the agreement. The ALJ was 
directed to enter specific findings if he believed the parties reached a full and 
completed agreement and if not, provide findings of fact in support of his 
decision. Both parties appealed to the Court of Appeals, which affirmed. The 
Supreme Court cited the case law which said, a settlement not reduced to a final 
form can be enforceable if the correspondence between the parties indicates 
they agreed on the material terms. The Court rejected the idea that KRS 
342.285(1) bound the parties to the ALJ's decision, stating the statute did not 
prevent the parties from entering a settlement agreement after the ALJ has ruled. 
The Court stated that the fact the parties were unaware of the decision while 
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negotiating goes to the merits of the employer's second argument that there was 
a mutual mistake of fact preventing enforcement of the settlement reached. The 
Court next ruled on the defendant's argument that a mutual mistake of fact was 
present because the parties did not know an opinion had been entered and might 
have withdrawn from settlement negotiations if they had known. According to the 
Court, even though both parties were unaware of the ALJ's opinion, it could not 
be said that the employer was being held to terms different than those expressed 
in the correspondence between the parties. However, the Court did remand for 
further findings of fact of whether the parties agreed how long medical benefits 
were to remain open and if the settlement was in exchange for a full waiver. The 
Court stated that failure to set a definite date when weekly benefits were to begin 
did not render the agreement between the parties unenforceable.  

 
III. FORD MOTOR COMPANY (LAP) V. BURT, 2005-SC 000376-WC, 2016 WL 

1068418 (KY. MAR. 17, 2016) 
 

Ford appealed the decision of a judge assigning a 19 percent impairment, 
claiming there was not substantial evidence for the 3 multiplier. Mr. Burt was an 
assembly line worker who had performed a specific position since December 
2001 requiring use of both his right and left hand. He developed problems in the 
left hand in April, 2012, and was told by Ford's medical clinic that the pain was 
not work-related. He continued his job, but his condition worsened, and he began 
to develop problems in his right upper extremity. Because of this, he transferred 
to a different position in July, 2012. In August, 2012, Dr. Christopher Shields 
informed him that his problems were the result of his employment and surgery 
was performed. He testified in his deposition that he continued with right and left 
hand pain and numbness. He thought he could perform his current position but 
did not believe he could return to the physical duties of the original job when he 
was injured. Dr. Bilkey assessed a 19 percent impairment, and Ford introduced a 
5 percent impairment from Dr. Dubou.  
 
The ALJ awarded benefits based upon the 19 percent impairment and used the 3 
multiplier. He did not conduct a Fawbush v. Gwinn1 analysis because he did not 
believe a 2 multiplier applied because Burt did not return to the same or greater 
pay after his work injury. Ford lost on appeals and sought review by the Supreme 
Court. Ford argued that the ALJ should not have relied on Dr. Bilkey's opinion 
because Dr. Dubou's evaluation was more recent and Dr. Bilkey made an error in 
the calculation of the 19 percent impairment. The Court said that there was 
sufficient evidence to support the 19 percent impairment and, besides, Ford did 
not depose Dr. Bilkey on the question on how he arrived at the 19 percent 
impairment rating. Ford argued that the 3 multiplier was not appropriate because 
the records showed Burt could return to the "right-handed speaker job," but he 
voluntarily chose to transfer. The Court found the inability to return to the pre-
injury job was supported by substantial evidence. Last, Ford said since Burt now 
earned a greater hourly rate than before the injury, the 2 multiplier could be 
applied and the Fawbush analysis should have been performed. The Court 
disagreed, stating the question of hourly rate does not show that the injured 

                                                
1
 103 S.W.3d 5 (Ky. 2003). 
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employee has returned to work at the same or greater average weekly wage. 
Therefore, the 3 multiplier was appropriate.  

 
IV. GARCIA V. CENTRAL KENTUCKY PROCESSING INC., 2015-SC-000382-WC, 

2016 WL 2605564 (KY. MAY 5, 2016) 
 

This decision concerned calculation of a return to work average weekly wage 
greater or equal to that at the time of injury. The parties stipulated claimant's 
average weekly wage at the time of injury was $474.28, and she did not retain 
the physical capacity to return to the type of work performed at the time of injury. 
Evidence showed that after she returned to work, she had four quarters of 
average weekly wages of $458.05, $477.92, $445.68 and $431.49. The ALJ 
found the 3 multiplier could apply, but also found she had earned a weekly wage 
same or greater than the pre-injury wage based on the one quarter that she 
averaged $477.92. For that reason, he found the 2 multiplier could apply and 
performed a Fawbush analysis. The 2 multiplier was most appropriate and the 
judge applied it. Appeals to the Board and Court of Appeals led to the Supreme 
Court's opinion on the question of whether the ALJ and the Workers' 
Compensation Board properly relied on Ball v. Big Elk Creek Coal Co., Inc., 25 
S.W.3d 115 (Ky. 2000), for the weekly wage calculation. Ball held the legislature 
intended KRS 342.140 to mandate calculation of the average weekly wage in 
thirteen-week increments, not weekly, as the method to determine return to work 
wage under KRS 342.730(1)(c). The Court stated that the 1996 and 2000 
versions of KRS 342.730(1)(c)(2) called for the average weekly wage to be 
calculated by reference to KRS 342.140, and the decision to use the 2 multiplier 
was not a mistake.  

 
V. BROWN V. THE WILLOWS AT HAMBURG, 2015-SC-000322-WC, 2016 WL 

2604802 (KY. MAY 5, 2016) 
 

The issue on appeal was the plaintiff's claim that the ALJ erred by relying on 
portions of contradictory expert opinions to select an impairment rating. The 
plaintiff's impairment rating report said she had 10 percent impairment, with 7 
percent due to a work related lumbar condition and 3 percent due to a work-
related left hip condition. The defendant filed an IME report stating she had 0 
percent impairment for the lumbar spine and regarding her lower extremities. The 
ALJ found Ms. Brown suffered a work injury and had a permanent partial 
impairment. He decided that Ms. Brown had a 3 percent impairment due to the 
work-related left hip condition, but had no lumbar impairment rating. The Court 
relied upon the old rule that the ALJ "may reject any testimony and believe or 
disbelieve various parts of the evidence, regardless whether it comes from the 
same witness or same adversary party's total proof." See Magic Coal Co. v. Fox, 
19 S.W.3d 88 (Ky. 2000).  

 
VI. UNINSURED EMPLOYER'S FUND V. CROWDER, 2015-SC-000362-WC, 2016 

WL 2605624 (KY. MAY 5, 2016) 
 

This is a factually complicated case involving a franchisor, QFA Royalties, LLC, 
and Davis and Dick who were the owner/operators of a Quiznos sandwich shop. 
Dick owned 55 percent of the business but was not active in management, and 
Davis owned 45 percent and was to participate in the day to day business. The 
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franchise agreement was signed by Davis and Dick in their individual capacities 
with QFA. After the execution of the contracts, Davis and Dick created Pulaski 
Franchise, Inc. for the purpose of owning and operating the Quiznos. The record 
indicated, however, that neither the franchise agreement nor the assets of the 
restaurant were transferred into Pulaski's name. Even so, the restaurant's cash 
flow was placed in Pulaski's account and wages, taxes and royalty payments to 
QFA were paid from the Pulaski account. Davis hired Tyler Hibbard to manage 
the Quiznos, and he hired Crowder as an assistant. Crowder suffered a work 
injury less than two weeks into her employment. 
 
At that time, the workers' compensation insurance in Pulaski's name had lapsed. 
Crowder's claim joined all the parties, including the Uninsured Employer's Fund. 
Testimony from QFA stated that its business was licensing franchises, and it had 
never owned or operated any Quiznos sandwich shop. QFA testified that it did 
have an interest in making sure individual franchises lived up to standards. The 
UEF filed the franchise agreement between QFA, Davis and Dick, which set out 
the various party's rights and obligations concerning operation of the franchise. 
There was great detail regarding QFA's approval for location, equipment, 
signage, the operations manual stating how the Quiznos would be managed 
including number of employees and daily hours of the restaurant, and sandwich 
preparation. 
  
Davis testified that he was initially responsible for day to day operation but hired 
Hibbard to take over all management duties. Dick testified that he was just a 
passive investor, but there was no contract or agreement limiting Dick's 
involvement in the enterprise. Davis and Dick testified Pulaski was set up to own 
Quiznos but could give no reason why the franchise was not transferred to 
Pulaski. Davis and Dick testified that they did not realize the workers' 
compensation coverage for Pulaski had lapsed. An interlocutory opinion was 
entered concerning the bifurcated issues of QFA's up-the-ladder liability; whether 
Pulaski, Dick or Davis was Crowder's employer; and whether QFA could be held 
liable without a written agreement with Crowder's employer. The ALJ found QFA 
was not in the business of selling sandwiches to customers but its regular and 
recurrent business was granting and overseeing franchise agreements. They 
were dismissed from the case. The ALJ found that Pulaski was Crowder's 
employer based on the bank records showing that receipts and payments were 
made from accounts in Pulaski's name and dismissed Davis and Dick. She found 
Pulaski would be responsible for repaying the UEF for any benefits paid to 
Crowder. Following appeals, the Court agreed that QFA would not have up-the-
ladder liability to reimburse the UEF. The Court rejected the UEF's argument that 
QFA was a contractor and that Davis, Dick and Pulaski collectively served as a 
subcontractor as a matter of law. The Court's decision found that QFA did not 
perform work of the kind that was a "regular or recurrent part of the work of the 
trade, business, occupation or profession" of Pulaski, Davis or Dick. The Court 
noted that KRS 342.610(2) does not preclude a franchisor, such as QFA, from 
being considered the statutory employer of its uninsured franchisee's employee. 
However, the Court found QFA did not actually operate any Quiznos restaurant. 
UEF also argued that Davis and Dick were jointly and severally liable for 
Crowder's awarded benefits because they were engaged in a joint venture with 
Pulaski to operate the Quiznos.  
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The Court said the real question was whether Pulaski was Crowder's employer 
despite Davis and Dick never transferring the assets and franchise agreement for 
the Quiznos to Pulaski. If Pulaski was Crowder's employer, then Davis and Dick 
are shielded from being jointly and severally liable. Crowder was not hired by 
Davis or Dick, but instead by Hibbard who was hired to manage the Quiznos. 
The testimony stated Pulaski had been incorporated to operate the Quiznos, and 
Crowder and Hibbard were paid from the Pulaski accounts and would have 
received workers' compensation benefits from the insurance in Pulaski's name if 
it had not lapsed. Therefore, the ALJ's conclusion that Crowder was employed by 
Pulaski was supported by the record. Pulaski is solely responsible to pay the 
UEF for Crowder's workers' compensation.  

 
VII. DANA CORPORATION V. ROBERTS, 2015-SC-000476-WC, 2016 WL 

3371084 (KY. JUN. 16, 2016) 
 

This case involved the proper application of the reopening statute, KRS 
342.125(3), and the proper applicability of time limits for a motion to reopen. The 
employer challenged the holding in Hall v. Hospitality Resources Inc., 276 
S.W.3d 775 (Ky. 2008).  Hall stated that for the purposes of KRS 342.125(3), any 
order which granted or denied benefits tolls the statute of limitations. That 
decision "held that 'original award or order' as used in KRS 342.125(3) indicates 
the statute of limitation runs from either the original award or any order thereafter 
which grants benefits." In this claim, a settlement agreement was approved on 
February 5, 2004, for a September 24, 2001, work injury. On February 11, 2011, 
Roberts filed a motion to reopen under KRS 342.125(3) seeking payment for 
both medical treatment and temporary total disability benefits. The Chief ALJ 
concluded a prima facie case to reopen was set forth and transferred the case for 
a review by another ALJ. ALJ Lawrence Smith reviewed the evidence and 
entered an opinion, order and award on September 19, 2011, which found that 
Dana was still responsible for medical treatment and should pay TTD. In April 
2013, Dana filed a motion to terminate the TTD benefits based on Dr. Ellen 
Ballard's IME. Roberts filed a response to the same. On May 23, 2013, Roberts 
filed a "motion to reopen for increased impairment, changed and worsening of 
condition and total occupational disability." Dana responded that Robert's motion 
should be barred by the statute of limitations in KRS 342.125(3). An ALJ 
sustained Dana's motion to terminate the TTD but overruled the motion to 
dismiss based on Hall. According to the ALJ, since ALJ Smith's order reopening 
the claim and awarding TTD benefits was entered on September 9, 2011, that 
restarted the four-year period in which a motion to reopen the claim could be 
filed. The May 23, 2013 motion to reopen for increased impairment filed by 
Roberts was timely under Hall.  
  
The Supreme Court rejected Dana's request that it overrule the decision in Hall. 
The Court said it declined to reverse Hall at this time. It cited the reasoning of 
Hall2 stated "the conclusion that an 'order granting or denying benefits' was 
tended to encompass an order granting benefits different than an original award 
or settlement is compelling." Thus, the reference in KRS 342.125(3) to the 
original award or order granting or denying benefits must necessarily refer not 

                                                
2
 276 S.W.3d 775, 785 (Ky. 2008). 
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only to the original award but to any subsequent award granting or denying 
benefits.  

 
VIII. HALCOMB V. AMERICAN MINING CO., 2015-SC-000335-WC, 2016 WL 

2605610 (KY. MAY 5, 2016) 
 

This was a medical fee dispute claim. Mr. Halcomb's claim was settled with future 
medical expenses open, and over the years he was treated by Dr. Echeverria for 
chronic back pain, including a prescription for Lortab. American Mining requested 
that the doctor have Mr. Halcomb submit to random drug screens, provide the 
date of the most recent KASPER review, and undertake random pill count 
monitoring. The doctor only complied with the request for drug screens. Three 
different drug screens were submitted over a year, and each test was positive for 
THC. Despite that, the doctor continued to prescribe Lortab. In January 2014, 
American Mining filed a medical fee dispute, motion to reopen and to join Dr. 
Echeverria as a party. The continued use of Lortab was contested, and two UR 
reports were filed to support the medical fee dispute. The UR doctor 
recommended that Dr. Echeverria counsel Halcomb against repeated use of 
marijuana. The UR doctor recommended that if Halcomb tested positive for THC 
(or other illegal substances) he should be tapered off the Lortab and prescribed 
no additional controlled substances. Another UR report recommended Halcomb 
be taken off Lortab and that continued use of narcotics was unnecessary since 
he was "self-medicating." In his defense, Halcomb filed two drug screen reports 
taken after the medical fee dispute was filed, showing he was negative for THC. 
Dr. Echeverria filed an affidavit saying that he was aware of the THC, but there 
were ways a positive test could be rendered although the THC was not 
intentionally inhaled or digested. He recommended the Lortab continue because 
it provided pain relief for Halcomb's work-related injury.  
 
The ALJ found in favor of American Mining, citing 201 KAR 9:260, which 
provides professional standards for prescribing and dispensing controlled 
substances, use of drug screens, and patient noncompliance. The ALJ's decision 
relieved American Mining from any obligation for payment of narcotic medication. 
The decision stated that American Mining remained responsible for any other 
reasonable and necessary medical treatment for the cure and/or relief of the 
work injury. No petition for reconsideration was filed, and the Board and Court of 
Appeals affirmed. The Court noted that American Mining had the burden of proof, 
and since it was successful before the ALJ, the sole issue on appeal was 
whether substantial evidence supported the ALJ's decision. The Supreme Court 
found substantial evidence supporting the ALJ's decision citing the medical 
evidence and 201 KAR 9:260 §5 concerning the long-term prescription and 
dispensing of controlled substances and use of drug screens. 

 
IX. TOYOTA MOTOR MANUFACTURING, KENTUCKY, INC. V. TUDOR, 2015-SC-

000381-WC, 491 S.W.3D 496 (KY. 2016) 
 

Tudor filed a claim for cumulative-trauma back injuries that occurred on three 
separate occasions. The first was March 23, 2010, while working on the Trim II 
line, requiring repetitive bending and twisting, which was treated through the 
Toyota in-house medical facility (IHS). After a period of restricted activity, he 
returned to his regular duties. On December 23, 2010, he reported his back 
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locked up while installing a master cylinder. He underwent treatment again at IHS 
and had a follow up with the same neurosurgeon as the first time, and treatment 
with a chiropractor. He returned to restricted duty for about three months and 
then transferred to the I.P. line because it did not require sitting, which 
aggravated his back. The last injury was April 16, 2012, when he reported to IHS 
before the beginning of his shift that he woke up with pain in his back radiating 
into his legs, along with chest pain. IHS sent him to his chiropractor, and he 
returned to work. However, the back and chest pain became too intense so he 
went to the emergency room. After this last injury, the TPA advised Tudor that his 
claim for WC benefits was denied. The TPA said that any claim for the March, 
2010, injury would be denied based on the statute of limitations, and the 
December, 2010, and April, 2012, injuries were denied on the belief that they 
were not work-related. He filed a formal application. A special answer was filed 
asserting that Tudor had not timely filed his claim. Toyota argued that his present 
condition was the result of the March, 2010, injury, and he had not filed a claim 
within two years of that injury date.  
 
ALJ Stephen Bolton found in favor of Tudor agreeing that Toyota's failure to 
notify the DWC that it did not pay TTD benefits when due extended the statute of 
limitations. The ALJ said that since Tudor argued he was entitled to an award of 
TTD benefits during the periods he was not performing legitimate work, the 
employer should have notified the DWC that it was not paying the TTD benefits. 
He also found that the physician at IHS misled Tudor as to the nature of his 
condition. The ALJ found that the March, 2010, injury was work related, and that 
there were subsequent cumulative exacerbations related to and caused by his 
work. He awarded benefits with a 3 multiplier, finding Tudor could not return to 
his pre-injury work. The Board affirmed the ALJ primarily on Toyota's failure to 
comply with the TTD reporting requirements. The Board rejected Toyota's 
argument that the reporting requirements were not triggered and it was not 
required to file a first report of injury if it chose to keep the employee on restricted 
duty and pay wages more than the TTD benefit amount. The Court of Appeals 
affirmed the Board and the ALJ's finding that Toyota failed to adequately inform 
Tudor of his condition and this deterred him from filing a timely claim, especially 
since an in-house doctor told the employee his injury was not work related. The 
Court of Appeals agreed that since testimony from Toyota and Tudor showed 
that he was not performing work activity during the periods of restricted duty, he 
was entitled to TTD benefits, and Toyota's failure to report the lack of TTD 
benefits to the DWC tolled the statute of limitations. 
  
The Supreme Court said that if an in-house physician incorrectly advises an 
employee that a repetitive trauma injury has resolved, the employer can be 
equitably barred from asserting the statute of limitations as a defense. However, 
the Court said that in this case there was a medical dispute regarding 
Tudor's condition. The idea that Toyota misled him as to the work-
relatedness of his injury was based on an apparent misunderstanding of 
evidence by the ALJ.  As to the failure to pay TTD benefits, the Court noted that 
after the ALJ rendered his opinion, the Court entered Trane Commercial Systems 
v. Tipton, 481 S.W.3d 800 (Ky. 2016). That decision set forth factors for an ALJ 
to consider when determining if an employee who has returned to employment is 
also entitled to TTD benefits. As the Trane decision was entered after the ALJ 
opinion, he could not have considered those factors. The Court remanded the 
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claim to the ALJ for that consideration. If the ALJ determines on remand that 
Toyota should have paid TTD benefits under the Trane decision, he can award 
the benefits and apply the tolling of the statute of limitations. The Court concurred 
with the application of the 3 multiplier for inability to return to the work performed 
at the time of injury, noting all of the medical evidence agreed Tudor could not 
return to the work he performed at the time of injury. However, the Court 
disagreed that there was adequate evidence that Tudor's post-injury wages did 
not equal or exceed his pre-injury wages, so that issue was to be decided on 
remand as well.  

 
X. TWO CHICKS, LLC V. LUNTE, 2015-SC-000407-WC, 2016 WL 3371018 (KY. 

JUN. 16, 2016) 
 

This is a dispute over application of the 3 multiplier. Ms. Lunte's job for Two 
Chicks involved multiple job duties, including pricing items, assisting customers, 
stocking the shelves and generally helping when needed. She testified she 
frequently had to use a step stool or ladder to retrieve merchandise beyond her 
reach. She had concurrent employment as a pre-school teacher. Two Chick's 
owner and manager testified that Lunte was a sales clerk who interacted with 
customers, suggested purchases, ran the cash register, wrapped gifts, re-
organized and restocked the store, ordered items and priced inventory. She 
stated that the climbing was not an essential function of her job because the 
same item was usually available in multiple locations, and if the item was out of 
reach, clerks were not required to climb to retrieve those items. According to the 
owner, an item that was up too high could be obtained by having co-workers get 
it, having the customer retrieve it, calling the handy man or having the owner's 
husband come in the next day to get the item. She says she would accommodate 
any restrictions on Lunte's behalf if she wanted to return to work. Lunte's treating 
doctor said that she should not climb stairs or ladders and could do not repetitive 
deep knee bending, squatting or lifting.  
 
The ALJ said it was clear from the description of the job duties that she could not 
retain the physical capacity for that job. The ALJ said that he was relying on 
Lunte's testimony for the duties, which included squatting or reaching to obtain or 
replace merchandise. The ALJ acknowledged the employer said they could 
accommodate Lunte's restrictions but said his decision was whether she could 
return to the same job duties that she was performing at the time of her work 
injury. He found that she could not and awarded the 3 multiplier. The Board 
vacated the opinion as to the 3 multiplier, finding that the ALJ did not determine 
whether Lunte's restrictions prevented her from "being able to perform all of the 
tasks of a sales clerk." The Court of Appeals disagreed and reinstated the 3 
multiplier. It stated the ALJ applied the correct standard, finding that Lunte could 
not perform "many of the tasks associated with her pre-injury job." The Supreme 
Court ruled the ALJ and Court of Appeals were correct because the proper 
question to answer considers that "the type of work that the employee performed 
at the time of injury" refers broadly to the various jobs or tasks the worker 
performed at the time of the injury rather than narrowly to the job or task being 
performed when the injury occurred. It cited prior case law holding the ability to 
return to the same job classification does not equal being able to perform all the 
tasks of that job. 
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XI. REM COMPANY, INC. V. CUMMINS, 2015-SC-000426-WC, 2016 WL 3371017 
(KY. JUN. 16, 2016) 

 
The appellant argued the ALJ erred by not applying the "direct and natural 
consequences rule" and that Cummins' claim should have been barred for that 
reason. Cummins had two prior back injuries. In 2004, he was struck in the back 
and underwent surgery, was released to work with no restrictions and had no on-
going restrictions. In 2009, he suffered a work injury for REM while lifting. 
Surgery was performed again by Dr. Bean. A settlement was reached and future 
medical benefits were waived. The injury at issue occurred at June 2011, again 
to his back. He was seen for treatment by the doctor who did the 2009 lumbar 
surgery, who diagnosed a recurrent disc herniation. The doctor took Cummins off 
work for surgery, and Cummins filed a claim in November 2011. The ALJ 
bifurcated the claim to decide the question of a work-related injury and whether 
the proposed surgery was compensable.  
 
Cummins testified he began experiencing back pain while travelling for work in 
Nevada and California, during which the work injury occurred. He stated he did 
not experience pain from a particular event or direct trauma, but as he was 
putting in a unit, he felt a "good twitch" and a burning sensation. Cummins' 
evidence from Dr. Bean stated his 2011 injury was not related to the 2009 injury, 
as one was on the left side and one was on the right side. Dr. Bean admitted that 
the 2004 surgery was also on the left, but Mr. Cummins had been symptom free 
from that surgery until 2011. Since Cummins' physical labor on the 2011 trip 
consisted of lifting units, he believed the current herniation was work-related. 
REM claimed that Cummins was symptomatic from the 2009 injury at the time of 
the 2011 injury. REM stated Cummins needed to take work breaks to relieve pain 
on long trips and took ibuprofen for progressive lumbar spine pain. REM filed a 
doctor's report stating there was no new injury, but a report from Dr. Kriss, who 
performed the 2000 surgery, stated he believed the condition was work-related. 
The ALJ found in an interlocutory opinion the 2011 incident was a new work 
injury and ordered REM to pre-certify the surgery, which was performed by Dr. 
Bean. REM filed a petition for reconsideration of the interlocutory opinion, 
submitting testimony from co-workers stating they did not remember Cummins 
exhibiting any pain or discomfort, that one individual saw him bowling and riding 
go-carts, and a new report from Dr. Kriss stating that he changed his mind. Dr. 
Bean provided additional testimony that he still believed the 2011 incident was a 
work injury separate from the 2009 injury. He stated that the degenerative 
changes to Cummins' spine could have contributed to the new injury with 25 
percent of the 2011 injury due to the 2004 surgery, 25 percent to the 2009 
surgery, and 50 percent to the injury itself. He concluded that Cummins had a 10 
percent pre-existing active impairment at the time of the 2011 injury.  
 
The ALJ found that Cummins suffered a new work-related injury in 2011 and 
awarded benefits.  REM filed a petition for reconsideration, requesting the ALJ to 
consider the direct and natural consequence rule. The ALJ stated Dr. Bean's 
testimony was sufficient to show Cummins met his burden of proving he suffered 
a new injury and that it was the cause of the most recent surgeries and disability. 
He stated that while Dr. Bean acknowledged some prior active back problems, 
he did not attribute the current condition to that pre-existing active condition. The 
Board and Court of Appeals confirmed the ALJ's opinion.  
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The Supreme Court stated "[t]he direct and natural consequence rule states that 
'a subsequent injury, whether an aggravation of the original injury or a new and 
distinct injury, is compensable if it is the direct and natural result of a 
compensable primary injury.'" "In other words, '[w]hen the primary injury is shown 
to have arisen out of and in the course of employment, every natural 
consequence that flows from the injury likewise arises out of the employment' 
and is compensable." The Court held the rule did not apply in this case. Even if 
the 2009 injury made Cummins more susceptible to future injuries, because the 
ALJ found the 2011 injury was a new and distinct work-related injury, the prior 
2009 settlement agreement waiving medicals would not apply.  

 
XII. UNITED PARCEL SERVICES V. WOODS, 2015-SC-000647-WC, 2016 WL 

4487508 (KY. AUG. 25, 2016) 
 

UPS appealed an award granting permanent total disability benefits to Woods, 
arguing the award was inappropriate because the ALJ partially based his findings 
on a work-related psychological injury, which UPS said had not reached MMI. 
The claim was bifurcated initially to determine if the lumbar condition was 
causally related to the October 8, 2008, accident. The ALJ found that it was and 
awarded TTD and medical benefits and placed the claim in abeyance until 
Woods reached MMI. When the claim was removed from abeyance, Woods 
amended the original Form 101 to include a psychological injury. Woods testified 
he was treated by Dr. Singleton for depression that began after his lumbar fusion 
surgery. Medication was prescribed that gave him some relief but due to 
insurance issues, Woods had not seen the psychiatrist since December, 2011. 
UPS filed records indicated Woods had been seen for depression in 2002, 2005, 
and 2007. Reports were filed as evidence regarding impairment from the back 
injury. Woods filed the psychiatrist's records diagnosing him with a major 
depressive disorder and a psychiatric report from Dr. Daniel Garst. That doctor 
stated that half of the depressive disorder was due to the work-related accident 
and half to other non-work related stressors. Dr. Garst set a 0 percent psychiatric 
impairment, but recommended Woods receive treatment with medication and 
psychotherapy. 
 
Neither Dr. Singleton nor Dr. Garst believed the psychological injury had reached 
MMI. The AJL awarded PTD benefits and noted no impairment rating was 
assessed for the psychological condition because Woods had not reached MMI. 
Since UPS admitted Woods suffers from psychological problems relating to the 
work injury, the ALJ awarded medical treatment benefits. The ALJ said that 
Woods' present condition showed that he was permanently and totally 
occupationally disabled, but even though he may get better in the future with 
aggressive psychiatric treatment, he did not believe that Woods' present 
condition rendered him able to work in any capacity. The ALJ did not pick an 
impairment rating for the lumbar condition. UPS filed a petition for 
reconsideration for additional facts regarding the ALJ's determination that Woods 
was entitled to PTD benefits. UPS requested the ALJ state whether the PTD 
award was due to the lumbar injury, psychiatric condition, or a combination of the 
two, and if any award was due to the psychiatric condition, the award should be 
withdrawn since that injury had not reached MMI. The ALJ said there was no 
need to place the claim in abeyance and reinstate TTD benefits for more 
treatment because the injury was more than four years ago and had been 
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extensively litigated. He found that Woods was not temporarily and totally 
disabled from the psychological condition and if the appropriate care improved 
his condition, then UPS could move to reopen.  
 
UPS's argument to the Court was that since Woods had not reached MMI for the 
psychological condition, he was ineligible to receive any PTD due to his 
depression and anxiety since his condition may improve with treatment. The 
Court disagreed. The Court set out a five-step analysis to determine if the 
claimant is totally disabled: 1) existence of a work injury; 2) whether an 
impairment rating exists; 3) based on the impairment rating, the ALJ must 
determine the claimant's permanent disability rating; 4) whether the claimant is 
unable to perform any type of work; 5) it must be determined the total disability is 
the result of a work injury. The Court stated the ALJ had not found Woods 
entitled to PTD benefits for the psychological condition, but used that simply as 
an element of the five-step analysis in determining his capacity to work. Since the 
physical injuries limited his ability to "move around and lift items, which would be 
required at work" it was in the ALJ's discretion to award the PTD. 

 
XIII. FLAGSHIP TRANSPORTATION, LLC V. ESTATE OF KEELING, 2015-SC-

000648-WC, 2016 WL 4487509 (KY. AUG. 25, 2016) 
 

This appeal concerned the imposition of interest on past due lump sum death 
benefits. Flagship argued the ALJ erred in finding the interest began accruing 
from the date of death rather than the date the administratrix was appointed for 
the estate. The injury date was April 9, 2013, and the administratrix was 
appointed on May 6, 2014, after Flagship contested the claim. Subsequently, a 
settlement was entered but the parties could not agree on what date the interest 
should begin to accrue for the lump sum death benefit. The ALJ's opinion that the 
interest accrues from the date of death was affirmed by the Board and Court of 
Appeals. The Supreme Court noted it was a matter of statutory interpretation and 
it was not bound by the ALJ's or Board's interpretation of the statute. The Court 
stated the lump sum death benefit in KRS 342.750(6) is an income benefit, and 
as such, interest accrued under KRS 342.040(1) the same as interest accruing 
on past due income benefits awarded under the Act. The Court stated the 
payment to be made to the "deceased's estate" does not begin on the date the 
administratix is appointed. Property which constitutes a "descendant's estate" is 
established on the date of his death.  

 
XIV. UNINSURED EMPLOYERS' FUND V. POPLAR BROOK DEVELOPMENT, 

LLC, 2015-SC-000658-WC, 2016 WL 5247928 (KY. SEP. 22, 2016) 
 

Poplar Brook Development (PBD) was a limited liability company formed by 
Terry, Negroe, and Robert Tobiason to develop a subdivision. PBD purchased 
land and installed infrastructure so that lots could be sold in the subdivision. 
Negroe purchased a lot from PBD at cost since he was a partner, and hired Terry 
to be the project manager for building the home. The project manager agreement 
between Negroe and Terry stated that he was "the signing member of Poplar 
Brook Development, LLC." Terry opened an account with a local lumber store to 
purchase materials under PBD's name. Terry hired workers who included Baker 
to assist with construction, and Baker recruited Hannah to help frame the house 
at an hourly rate. Hannah had worked for PBD previously constructing the 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32550
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32382
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infrastructure for the subdivision. However, no workers' compensation insurance 
was obtained for that project. Negroe then fired Terry as project manager and 
took a more hands-on role regarding the home construction. Hannah fell from a 
ladder working on the deck of Negroe's house and sustained injuries. The Form 
101 he filed named Baker, Terry, PBD and UEF as parties. The claim was 
bifurcated to determine the status of Hannah's employment. The ALJ determined 
that Hannah was an employee and that Terry was acting as his employer, either 
by contract or by favor to Negroe. Since Terry did not have WC insurance, the 
UEF was found responsible for benefits. On December 12, 2004, an agreed 
order was entered between the UEF, Hannah and Terry, which stated Terry was 
in default for paying TTD and medical benefits, the UEF would pay them "until 
terminated by order of the ALJ," and the claim was placed in abeyance until 
Hannah reached MMI. Despite status reports being filed by some of the parties, 
no motion to remove the claim from abeyance was filed. The ALJ ordered the 
parties in July, 2006, to file a report of Hannah's condition and explain why the 
claim should not be returned to the active docket. While the case was in 
abeyance and status reports and medical evidence were being filed, the UEF 
filed a motion in July, 2011, to join Negroe as a party, which was granted. She 
filed a motion to return the claim to the active docket. Negroe argued that UEF 
had a good faith basis to terminate the payment of TTD benefits six years earlier, 
and the UEF filed liens against her property, including her own home. In October, 
2012, Negroe filed a motion to terminate the TTD, relying upon the UEF's 
previously filed medical reports. An order was entered October 19, 2012, 
terminating the TTD. After the hearing, the ALJ found again that Hannah was an 
employee of Terry at the time of the injury and therefore Negroe, Baker and PBD 
were not employers. Since there was no WC insurance, the UEF was 
responsible to pay all benefits. The ALJ found that the TTD should have stopped 
on February 27, 2005, when Dr. Kriss found Hannah had reached MMI. Thus, the 
ALJ awarded the UEF a dollar for dollar credit against Hannah's permanent 
partial disability award for any over payment after that date.  
 
The Board affirmed the ALJ's opinion, award and order but vacated and 
remanded directing the ALJ to award PPD benefits from the date of injury, with 
payment of those benefits suspended during the period when TTD was paid. The 
Board agreed that Negroe, Baker and PBD were not employers and did not have 
up-the-ladder liability. Hannah and UEF appealed to the Court of Appeals. The 
Court of Appeals affirmed in part, vacated in part and remanded the matter to the 
ALJ. The Court of Appeals agreed with the ALJ that Terry was Hannah's 
employer and that PBD and its partners did not have up-the-ladder liability. The 
Court of Appeals agreed with the finding that Hannah reached MMI on February 
27, 2005, but disagreed with the ALJ's finding that the UEF was entitled to a 
dollar for dollar credit for TTD payments after that date. The Court of Appeals 
said that since the agreed order was entered in December, 2004, stating that the 
judge had to enter an order to terminate the UEF's payment of TTD benefits, the 
UEF was not entitled to discontinue benefits until that order was entered. Since 
no such order had been entered earlier, the Court of Appeals said that the dollar 
for dollar credit ran from October 19, 2012, the date of the ALJ order terminating 
TTD.  
  
UEF first argued that Negroe, Baker and PBD should be responsible to pay 
Hannah's compensation as up-the-ladder contractors. The Supreme Court 
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disagreed, saying there was no evidence that PBD was in the regular and 
recurrent business of constructing houses and instead only developed a 
subdivision for the sale of lots. The UEF next argued that KRS 342.700(2) 
attached up-the-ladder liability to the defendants because they acted as 
contractors and subcontractors pursuant to that statute.  The UEF believed PBD, 
Negroe and Baker were bound as up-the-ladder employees because the 
agreement between Negroe and Terry to construct the house bound the 
members of the development group, PBD. The Court, however, said that there 
was little evidence that Terry was authorized by PBD to construct houses on its 
behalf. The Court said the ALJ did not err by finding that Terry was the employer 
and the other defendants did not share up-the-ladder liability for paying his 
benefits. The UEF also argued that Negroe acted as a general contractor for the 
construction of her house, and was therefore liable under KRS 342.700(2) for 
Hannah's benefits. The Court did not agree that the record showed she acted as 
a general contractor. The UEF's final argument concerned the Court of Appeals' 
finding that the UEF was not entitled to a dollar for dollar credit for the TTD paid 
to Hannah after the date he reached MMI on February 27, 2005. The UEF 
admitted the agreed order provided TTD was to be paid until the ALJ entered an 
order ending the payments, but there was no authority for TTD benefits to be 
paid after MMI was reached. The Court disagreed with that argument, holding 
that the party's agreement for Hannah to receive TTD until the ALJ issued an 
order stopping the benefits controlled.  

 
 
 
 
 
 
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32540
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32540
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"I MADE A MISTAKE.  WHAT NOW?  DON’T MAKE IT WORSE!"1 

 
 
  
I. INTRODUCTION 
 

A. When a material mistake does occur, many attorneys make the situation 
worse by mishandling the matter with their client or their professional 
liability insurer. The potential consequences of mishandling a material 
mistake may subject an attorney to significant consequences such as: 

 
1. Disciplinary proceedings at the State Bar; 
 
2. Additional causes of action (beyond mere negligence) and 

damages in a legal malpractice claim; 
 
3. Fee disgorgement; and 
 
4. Potential loss of coverage under malpractice policy. 

 
B. What should an attorney do after discovering that a mistake may 

adversely affect a client? 
 
II. ETHICAL CONSIDERATIONS TO CLIENT 
 

A. A lawyer has an ethical obligation to keep the client apprised of 
information that is material to the representation.2 

 
B. A lawyer should not withhold information from a client to serve the 

lawyer's own interest.3 
 
C. If you know that you have made a material mistake that cannot be fixed, 

you should promptly inform the client of the mistake and tell them that due 
to a conflict of interest you may no longer advise him or her on the subject 
of your representation.4 Confirm the conversation in writing. This will not 
only substantiate and document the existence of the conversation and 
what was disclosed but also serve as a marker relative to the possible 
accrual of the statute of limitations for a malpractice claim. 

 
D. If a mistake is correctable or has no real effect on the client's interests, 

there is no conflict of interest between the lawyer and the client. 
Additionally, a lawyer should be cautioned that when informing clients of 

                                                
1
 Originally produced by Zanda E. Foley, Melody Jolly, Lisa Midkiff and Warren Savage. 

 
2
 See SCR 3.130(1.4). 

 
3
 See SCR 3.130(1.4), Comment 7. 

 
4
 See SCR 3.130(1.7). 

 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.7).pdf
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such correctable mistakes, that the lawyer should do so in a way that 
does not unnecessarily cause alarm or otherwise negatively affect the 
attorney-client relationship. 

 
E. Effective claims repair efforts may remedy the mistake. 
 
F. In determining whether an attorney mistake creates a conflict of interest 

with his client, the attorney should ask himself whether there is a real 
likelihood that the mistake could result in a malpractice claim by the client 
against the attorney. 

 
G. Before undertaking any repair effort, you must obtain the informed 

consent of the client to continue the representation.5 Informed consent 
requires: (1) disclosing the material facts surrounding the error; (2) 
informing the client that he has the right to terminate the representation; 
and (3) informing the client that he has the right to seek other counsel. 
Again, confirm this in writing! 

 
H. If the mistake is one that requires you to withdraw as counsel due to the 

conflict of interest with your client, you should also provide your client with 
their file, keeping a copy for yourself. A separate file should be 
established for attorney-client privileged and work product documents.6 

  
III. MISHANDLING A MISTAKE MAY RESULT IN DISCIPLINARY 

PROCEEDINGS, INCREASED DAMAGES, AND FEE DISGORGEMENT 
 

A. Illustrations and examples of severe disciplinary consequences to an 
attorney who mishandles a mistake in violation of the ethics rule –
Violations relative to trust accounts/client money seem to have the most 
severe penalties. Additionally, withholding attorney work-product and the 
client's file during disputes can result in severe penalties. 

 
B. Beyond the potential for discipline from State Bars, mishandling duties to 

the client after discovery of a mistake may also result in increased 
malpractice exposure for the attorney – intentional concealment of a 
mistake may expose an attorney to claims of fraud and punitive damages, 
or criminal penalties, which will not be covered by most errors and 
omissions policies. 

 
C. Increased damages and theories of liability may be opened up where an 

attorney mishandles his duties after making a mistake. 
 

1. Breach of fiduciary duty may also give rise to a claim for 
disgorgement or forfeiture of fees. 

 
2. Hiding a mistake from your client may also extend the statute of 

limitations applicable to a legal malpractice case against you. 

                                                
5
 See SCR 3.130(1.7)(b)(4). 

 
6
 See SCR 3.130(1.16)(d) and Comments 9 and 10 to the Rule. 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.7).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
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IV. CALL YOUR E&O CARRIER PROMPTLY AND REPORT A POTENTIAL 
CLAIM OR DISCIPLINARY ACTION 

 
A. Do not jeopardize coverage by failing to give prompt notice of a claim to 

your legal malpractice insurer. 
 

1. If something occurs which prompts you to make the disclosures to 
client discussed above, it should also prompt you to notify your 
carrier. 

 
2. Carrier needs to be notified not only of potential claims but also 

disciplinary action proceedings. Disciplinary action defense 
coverage/supplemental benefits might be available under the E&O 
policy. Typically such supplemental benefits are provided because 
a disciplinary proceeding is not an actual "claim." However, the 
benefits are a small amount but are also typically outside the limits 
of liability and exclusive of the deductible. 

 
B. "Professional Liability Claims-Made Policy" 
 

1. As a claims-made policy, only claims that are first made to the 
company during a policy year will be covered. Regardless of when 
an attorney mistake occurs, if a claim is first presented after a 
policy has expired there most likely will be no coverage. This 
emphasizes the importance of reporting potential claims/ 
acts/errors/omissions as soon as an insured realizes there is an 
issue. 

 
2. When you apply for a re-issue of your professional malpractice 

policy you are responsible to report any potential claim of which 
you are aware. Failure to do so may result in loss of coverage. 

 
C. Opportunity for claims repair: 
 

1. Your E&O carrier would rather help you repair the claim before it 
turns into a lawsuit. 

 
2. Many policies contain claims repair coverage, and sometimes this 

does not even require that you pay a deductible (although often 
the amount of coverage is limited). 

 
3. Why claims repair? 

  
Example of successful claims repair situation: 

 
Real estate closing attorney prepares a special warranty deed in 
connection with a foreclosure. Closing Attorney mistakenly 
includes Lots 1 and 2 on the deed, rather than just Lot 1. In 
conducting her title search, Closing Attorney saw "all of that 
property being Lot 1 and Lot 2 ...", but on the top of the next page 
under a binder clip it said "LESS AND EXCEPT Lot 2." While the 
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"less and except" language was atypical in that instance, 
nevertheless, the deed prepared by Closing Attorney purported to 
convey Lot 2, in which HUD had no interest to convey. As soon as 
this was pointed out to Closing Attorney, she put her E&O carrier 
on notice of the mistake. By retaining defense counsel to 
negotiate a resolution of the issue, Closing Attorney was able to 
avoid a lawsuit by the purchasers of the property, who believed 
they were purchasing Lot 1 and Lot 2. Defense counsel involved 
the title company that insured title (and also missed the "less and 
except" language), and the title company paid the owners for Lot 2 
and had them quitclaim Lot 2 to the purchasers, avoiding a claim 
against the Closing Attorney. 

 
4. Subpoena assistance/deposition coverage. 

 
Often an attorney will receive a subpoena for deposition, 
document subpoena or just a general request for documents 
before a claim is made. This can occur in prior proceedings or 
representation but also in ongoing, current proceedings. Examples 
include probate proceedings wherein capacity is challenged 
and/or there is a dispute as to intent, mal pros/anti-SLAPP 
proceedings, proceedings relative to an attorney fee award, or 
dissolution of marriage proceedings wherein modifications are 
requested. The failure to provide notice to the E&O carrier of such 
activity may result in a loss of coverage, especially depending 
upon the nature of the deposition testimony, which may be 
unknown to the insured until sitting at the deposition. Some E&O 
carriers will consider the notice of a deposition as an action which 
places an insured on notice of a claim or at least the potential for a 
claim. Others may not consider a deposition notice of an actual 
claim but may provide a defense. A subpoena that arises out of a 
lawsuit to which the insured is not a party may qualify for defense 
expenses via supplemental payments coverage (i.e. a limited pot 
of money for the defense). 
 
Even further, there may be risk management benefits available 
under the E&O policy to assist. The deposition testimony given 
and/or documents produced could result in additional allegations 
of malpractice, depending upon what was said or given, and to 
whom. Basically, the hole could be made deeper if the insured 
does not tell his or her carrier and get assistance. It is harder for 
the insured and their defense counsel to dig out of the hole after 
the fact, especially if admissions were inadvertently made, etc. 
Further, providing notice to the carrier of these items, even if not 
"covered" at the time can be construed as notice of a 
claim/potential claim. 

 
  



 

47 
 

V. IF IT'S YOU – HOW TO BE A GOOD CLIENT; AS DEFENSE COUNSEL – 
HOW TO HANDLE THE ATTORNEY CLIENT 

 
A. As a client, prepare a written narrative that summarizes the nature of your 

representation of the client and the circumstances of the mistake. As 
defense counsel, have your clients prepare a narrative. 

 
B. Provide a complete copy of your file so that your E&O carrier can conduct 

an investigation and determine whether the claims have merit. As 
defense counsel, obtain a copy of your client's file as soon as possible. 

  
C. As a lawyer, you know what makes a good client and what makes a 

difficult client, so act accordingly. 
 
D. The lawyer-defendant usually knows the former client better than claims 

staff or defense counsel and may also have expertise in the area of law 
for which he or she is being sued. Your client's insight into the substance 
of the claim against you may be very helpful in reaching a determination 
of the validity and value of a claim. 

 
E. The lawyer for a lawyer-client should be cautioned regarding nature of the 

working relationship. Specifically, some lawyer-clients wish to be more 
involved in the defense of the claim than others. The lawyer of the lawyer-
client should ensure that while they are mindful of the client's overall 
wishes and goals for the claim, the lawyer should make sure that he or 
she is in control of the defense of the case. 

 
VI. FOR DEFENSE COUNSEL, THE IMPLICATIONS AND EXPECTATIONS OF 

THE ERODING LIMITS POLICY 
 

A. The majority of lawyers' E&O policies are "eroding limits" policies. This 
means that defense costs are charged against the policy limits. For 
example, if the policy limits are $1,000,000.00 and defense costs and 
fees are $250,000.00, then at that time, only $750,000.00 remains to 
satisfy any judgment or settle the claim or lawsuit. 

 
B. This can open your clients up to personal exposure in instances of low 

policy limits, high damages, or a combination of both. 
 
C. As defense counsel, you have a duty to make your attorney client aware 

of the potential for personal/excess exposure, and the possibility that they 
may want to retain separate counsel to defend their personal exposure. 
There is also a possibility that they may want to continue with your firm's 
representation. As defense counsel, careful consideration should be 
given to how the scope of the representation may be affected once 
defense counsel is not working in conjunction with an insurance carrier. 
Some of these considerations include making sure there is an accurate 
engagement letter in place that specifically details the scope of the 
representation, the fee arrangement, and a process for dealing with any 
disputes, and agreeing upon a reporting protocol in order to keep the 
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client informed. It is also advisable to inform the carrier regarding your 
continued representation in the event there are on-going coverage issues. 

 
1. Practically, this often means that in instances where there is a 

significant chance of excess exposure, personal counsel for the 
attorney client will often step in and demand that the E&O carrier 
pay its remaining policy limits in order to foreclose that possible 
personal exposure to the attorney client. 

 
2. Depending on the liability issues involved in the case, it may also 

become defense counsel's duty to recommend settlement for 
policy limits due to eroding limits. 

 
D. Expectations with defense counsel handling cases with an "eroding limits" 

policy. 
 
E. Defense counsel exposure when handling a case (of any type) with an 

eroding limits policy – don't malpractice yourself while you are defending 
your client against malpractice! 

 
1. Be aware of the policy limit, conscious of budget vis-à-vis limit, 

and amounts billed. 
 
2. Provide client with copy of invoices. 
 
3. Provide budgets and case evaluations addressing liability and 

exposure. 
 
4. Keep clients informed as to developments and update budgets 

and evaluations as needed. 
   
5. Carefully consider if, due to eroding limits, it is appropriate to 

advise client to offer their own money to get case resolved. 
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BLACK LUNG ANALYSIS 
Paul E. Jones & James D. Holliday 

 
 
 
I. HISTORY 
 

A. 1970-1986 – Occupational Disability – 90 percent approval, no doctor 
limit – Board complete discretion. 

 
B. 1986-2002 – Category 1 RIB – Retraining only paid to miner or facility. 
 
C. 2002-2006 – Consensus Panel – Let doctor decide medical condition – 

98 percent of panels reach consensus. 
 
II. BENEFIT LEVEL 
 

A. The Benefit Level is Contained in KRS 342.732 
 

1. If the employee has Category 1/0, 1/1, or 1/2 and spirometric test 
values of 80 percent or more the employee shall be awarded a 
one (1) time only retraining incentive benefit which includes tuition 
and weekly payments. 

 
An employee who is fifty-seven (57) years of age or older, on the 
date of last exposure, and who is awarded a retraining incentive 
benefit may elect to receive a 25 percent disability award for 425 
weeks or until the employee reaches age sixty-five (65), 
whichever occurs first. 

 
2. If the employee has Category 1/0, 1/1, or 1/2 with pulmonary 

function studies between 55 percent and 80 percent or Category 
2/1, 2/2, or 2/3 with pulmonary function studies 80 percent or 
greater, the employee is entitled to a 25 percent award for 425 
weeks. 

 
3. If the employee has Category 1/0, 1/1, or 1/2 with pulmonary 

function values below 55 percent or Category 2/1, 2/2, or 2/3 with 
pulmonary function studies between 55 percent and 80 percent or 
Category 3/2 or 3/3 with pulmonary function studies above 80 
percent the Plaintiff is entitled to a 50 percent award for 425 
weeks. 

 
4. If the employee has Category 2/1, 2/2, or 2/3 with studies below 

55 percent or Category 3/2 or 3/3 with pulmonary values between 
55 percent and 80 percent the employee is entitled to a 75 
percent disability for 525 weeks. 

 
5. If the employee has Category 3/2 or 3/3 and pulmonary function 

studies below 55 percent or complicated Category A, B, or C, the 
employee receives a total disability award. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32546
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B. Further Comments on KRS 342.732 and Respiratory Impairment 
 

1. When valid pulmonary function studies are not provided and a 
physician certifies to the Administrative Law Judge that the testing 
is not medically indicated because of the permanent physical 
condition of the employee, the Administrative Law Judge may 
make his or her own decisions on the basis of evidence submitted 
which shall include one blood gas study.  This could become a 
problem with the blood gas studies currently being submitted from 
physicians in Norton, Virginia and Beckley, West Virginia in 
federal claims. 

 
2. KRS 342.732(2):  The presence of respiratory impairment 

resulting from exposure to coal dust shall be established by using 
the largest forced vital capacity (FVC) value or the largest forced 
expiratory volume in one second (FEV1) value determined from 
the totality of all such spirometric testing performed in compliance 
with accepted medical standards. 

 
3. Fields v. Carbon River Coal Co., 920 S.W.2d 880 (Ky. App. 1996), 

pre- or postbronchodilator. 
 
C. University Evaluations 
 

The University of Kentucky and University of Louisville have not been 
able to handle the volume of backlogged claims since Vision Mining.1  
Because of this, claims are being sent to Dr. Westerfield in Lexington and 
Dr. Chavda in Greenville.  For some reason the x-rays from Dr. Chavda 
(Greenville) are being sent to Dr. Crum (Pikeville) for reading. 

 
Statistics2: 
 
Dr. Crum –    _______% positive 
Dr. Westerfield – _______% positive  
 
Compared to: 
 
Consensus panel – _______% positive 
UK/UL –  _______% positive 

 
D. State and Federal Black Lung Interplay 
 

1. Indemnity benefits – approval rate (See Exhibit 1). 
 
2. Federal – lifetime plus automatic widow for life under PPACA; 

State – ends at age sixty-six. 

                                                
1
 Vision Mining, Inc. v. Gardner, 364 S.W.3d 455 (Ky. 2011). 

 
2
 These statistics will be provided to seminar attendees by the presenters at the Mid-Winter 

Meeting. 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32546
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32546
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3.  Medical benefits – State: fee schedule vs. Federal: wide open. 
 
4.  Plaintiff's attorneys fees.  
 

a. State – capped at $12,000.  
 
b. Federal – $300 to $350 per hour; no cap ($20,000 to 

$30,000). 
 
5. Litigation expense.  
 

a. State – we pay for University Evaluation.  
 
b. Federal – we pay for DOL exam if we lose and all other 

expenses and evaluation fees. *Use film evaluation to get 
state benefits. 

 
6. Offset – State – If total on cumulative trauma, injury, psych, or 

hearing loss then no offset against federal benefits and lifetime 
medical on all. 

 
E. Current Position on Settlement of Claims with Hopeful Participation by the 

Kentucky Coal Workers' Pneumoconiosis Fund (See 803 KAR 25:009 §7 
and Golden Oak Min., Co., L.P. v. Kentucky Coal Workers' 
Pneumoconiosis Fund3) 

 
F. Considerations concerning Settlement of Pending Coal Workers' 

Pneumoconiosis Claims 
 
G. As everyone knows, Roland has been assigned the majority of these 

cases. He has been very active in pushing us to settle and also forcing 
the Coal Fund to kick in a contribution. We have settled approximately 50 
percent of our claims. 

 
III. CONCLUSION 
 

We have gone from everybody has black lung ('70-86) to few have black lung 
('86-2010), to who really has a clue? Where is the medical truth in this?? 

  

                                                
3
 19 S.W.3d 99 (Ky. 2000). 

 

http://www.lrc.ky.gov/kar/803/025/009.htm
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EXHIBIT 1 
INDEMNITY BENEFITS APPROVAL RATES FOR FEDERAL CLAIMS 

 
 

 
All decisions – PDO at D/D level; and ALJ, BRB, COA, etc. 
 

 8,670 decisions were issued in FY 2014; of these, 2,669 were approvals 
(including survivor conversions) – 31 percent 

 

 9,467 decisions were issued in FY 2015; of these, 3,183 were approvals 
(including survivor conversions) – 34 percent 

 
 
 
*Statistics provided by Roger R. Belcher, District Director, U.S. Department of Labor, 
OWCP/DCMWC, 164 Main Street, Suite 508, Pikeville, Kentucky  41501, 
belcher.roger@dol.gov  
  

mailto:belcher.roger@dol.gov
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HEARING LOSS 
 
 

 
Greg's Construction v. Keeton, 2011-CA-000761-WC, WC-09-00242, 2011 WL 4347203 
(Ky. App. Sept. 16, 2011), appealed to Supreme Court October 4, 2011, 2011-SC-
000605* 
 
As a heavy equipment operator, Mr. Keeton had more than thirty (30) years exposure to 
occupational noise.  During his working life, Mr. Keeton had worked for a number of 
employers, last working for Greg's Construction.  The ALJ determined that Mr. Keeton's 
last exposure to occupational noise was with Greg's Construction, where he worked for 
approximately six (6) months.  Furthermore, the ALJ adopted the University evaluator's 
19 percent impairment rating and because Greg's Construction was Mr. Keeton's last 
employer, the ALJ assigned all of the liability to that entity. 
 
On appeal, Greg's Construction argued that Mr. Keeton had not proven that his hearing 
loss occurred or worsened during his employment there.  In support of this argument, 
Greg's Construction noted that the University evaluation, upon which the ALJ relied, pre-
dated Mr. Keeton's employment with Greg's.  Furthermore, Greg's noted that an 
evaluation that took place after Mr. Keeton began working at Greg's indicated that he 
had an 18 percent impairment, 1 percent less than assigned by the University evaluator.  
According to Greg's, this evaluation indicated that, if anything, Mr. Keeton's hearing had 
improved.  However, the Court of Appeals noted that the impairment rating cited by 
Greg's was 3 percent higher than that physician's pre-Greg's employment impairment 
rating and that the 1 percent difference could be explained by the difference in raters.  
The Court of Appeals held that Greg's argument that Mr. Keeton failed to prove that his 
hearing worsened as a result of employment at Greg's was without merit.  In doing so, 
the Court of Appeals noted that, in previous occupational disease opinions, the Supreme 
Court of Kentucky has held that proof of exposure is sufficient to impose liability.  The 
employee is not required to prove actual harm from the exposure.  Mr. Keeton's 
testimony about the noise level at Greg's was sufficient to meet his burden of proving 
that exposure. 
 
 
*Editor's Note: The Kentucky Supreme Court affirmed this decision in Greg's 
Construction v. Keeton, 385 S.W.3d. 420 (Ky. 2012). 
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TTD WHILE WORKING: SIMPLISTIC CONFUSION DEFINED 
J. Gregory Allen 

 
 
 
KRS 342.0011(11)(a) defines temporary total disability as follows: 
 

"Temporary total disability" means the condition of an employee who has 
not reached maximum medical improvement from an injury and has not 
reached a level of improvement that would permit a return to employment. 

      
The above definition has been determined by our courts of justice to be a codification of 
the principles originally espoused in W.L. Harper Const. Co., Inc. v. Baker, 858 S.W.2d 
202, 205 (Ky. App. 1993), wherein the Court of Appeals stated generally:  
 

TTD is payable until the medical evidence establishes the recovery 
process, including any treatment reasonably rendered in an effort to 
improve the claimant's condition, is over, or the underlying condition has 
stabilized such that the claimant is capable of returning to his job, or 
some other employment, of which he is capable, which is available in the 
local labor market. Moreover, . . . the question presented is one of fact no 
matter how TTD is defined. 

  
In Central Kentucky Steel v. Wise, 19 S.W.3d 657 (Ky. 2000), the Supreme Court further 
explained that  
 

[i]t would not be reasonable to terminate the benefits of an employee 
when he is released to perform minimal work but not the type that is 
customary or that he was performing at the time of his injury.  
 

Id. at 659.  
 
In other words, where a claimant has not reached MMI, TTD benefits are payable until 
such time as the claimant's level of improvement permits a return to the type of work she 
was customarily performing at the time of the traumatic event.   
 
In Magellan Behavioral Health v. Helms, 140 S.W.3d 579 (Ky. App. 2004), the Court of 
Appeals instructed that until MMI is achieved, an employee is entitled to a continuation 
of TTD benefits so long as she remains disabled from her customary work or the work 
she was performing at the time of the injury.  The court in Helms, supra, stated: 
 

In order to be entitled to temporary total disability benefits, the claimant 
must not have reached maximum medical improvement and not have 
improved enough to return to work. 

. . . 
 
The second prong of KRS 342.0011(11)(a) operates to deny eligibility to 
TTD to individuals who, though not at maximum medical improvement, 
have improved enough following an injury that they can return to work 
despite not yet being fully recovered.  In Central Kentucky Steel v. Wise, 
[footnote omitted] the statutory phrase "return to employment" was 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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interpreted to mean a return to the type of work which is customary for the 
injured employee or that which the employee had been performing prior 
to being injured.  
 

Id. at 580-581. 
 
In Double L Const., Inc. v. Mitchell, 182 S.W.3d 509, 513-514 (Ky. 2005), the Supreme 
Court further elaborated with regard to the standard for awarding TTD as follows: 
 

As defined by KRS 342.0011(11)(a), there are two requirements for TTD: 
1.) that the worker must not have reached MMI; and 2.) that the worker 
must not have reached a level of improvement that would permit a return 
to employment. See Magellan Behavioral Health v. Helms, 140 S.W.3d 
579, 581 (Ky. App. 2004). In the present case, the employer has made an 
"all or nothing" argument that is based entirely on the second 
requirement. Yet, implicit in the Central Kentucky Steel v. Wise, supra, 
decision is that, unlike the definition of permanent total disability, the 
definition of TTD does not require a temporary inability to perform "any 
type of work." See KRS 342.0011(11)(c). 
 

. . . 
 
Central Kentucky Steel v. Wise, supra, stands for the principle that if a 
worker has not reached MMI, a release to perform minimal work rather 
than "the type that is customary or that he was performing at the time of 
his injury" does not constitute "a level of improvement that would permit a 
return to employment" for the purposes of KRS 342.0011(11)(a).  
 

19 S.W.3d at 659.          
   
Next, the Court of Appeals rendered unpublished cases on the issue: Nesco Resource v. 
Arnold, 2013-CA-001098-WC, 2015 WL 1284630 (Ky. App. Mar. 13, 2015) and Mull v. 
Zappos.com, Inc., 2013-CA-001320-WC, 2014 WL 3406684 (Ky. App. Jul. 11, 2014.). 
 
In Nesco, former ALJ Jones wrote for the Court of Appeals stating: 
 

Having reviewed Wise and its progeny, we are confident that the law in 
Kentucky is well-settled with regard to determining eligibility for TTD.  To 
demonstrate that he is entitled to receive TTD, an injured worker must 
prove both that he is unable to return to his customary, pre-injury 
employment and that he has not reached MMI from his work-related 
injury. 
 

2015 WL 1284630 at *6. 
 
In Zappos.com v. Mull, supra, the ALJ awarded TTD benefits during a period Mull had 
not returned to her regular employment but worked light duty. TTD benefits were 
awarded during the period Mull had not attained MMI and had not reached a level of 
improvement which would permit her to return to her regular customary employment.  
Zappos.com appealed to the Board, and we reversed the award of TTD benefits.  The 
Court of Appeals reversed the Board and reinstated the award of TTD benefits finding,  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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due to her work-related injury, Mull no longer retained the physical ability 
to perform any activities requiring gripping and grabbing with her right 
hand or both hands. Her pre-injury employment was undisputedly and 
largely comprised of such activities. And, her post-injury light duty work 
was not. 
 

2014 WL 3406684 at *11. 
 
Coincidently, the Court cited to the Livingood v. Transfreight, LLC decision that had been 
rendered by the Court of Appeals on January 31, 2014 (but not yet reviewed by the 
Supreme Court) in support of its position. 
 
Then, the Supreme Court decided Livingood on appeal from the Court of Appeals.  In 
Livingood v. Transfreight, LLC, 467 S.W.3d 249, 254 (Ky. 2015), the Supreme Court 
declined to hold a claimant is entitled to TTD benefits so long as he or she is unable to 
perform the work performed at the time of the injury stating as follows: 
 

As the Court explained in Advance Auto Parts v. Mathis, No. 2004-
SC0146-WC, 2005 WL 119750, at *3 (Ky. Jan. 20, 2005), and we 
reiterate today, Wise does not "stand for the principle that workers who 
are unable to perform their customary work after an injury are always 
entitled to TTD." 
 

467 S.W.3d at 254.  
  
Two months after rendering Livingood v. Transfreight, LLC, supra, the Supreme Court 
took up Mull, 2015 WL 6590024 (Ky. Oct. 29, 2015) (Ordered not to be published), 
specifically rejecting the Court of Appeals' interpretation of "a return to employment" as 
set forth in KRS 342.0011(11)(a).  In reversing the Court of Appeals, the Supreme Court 
stated: 
 

The Board held: 
 

Here, Zappos accommodated Mull's restrictions with a 
scanning position, which she testified was a normal part of 
her employment prior to the injury. Zappos correctly notes 
Mull acknowledges she was capable of continuing to 
perform the light duty work but ceased her employment 
with Zappos for personal reasons completely unrelated to 
the work injury. Nothing in the record establishes the light 
duty work constituted "minimal" work and she worked 
regular shifts while under restrictions. She was also 
capable of performing, and continued to perform for more 
than one year post-injury, her primary fulltime employment 
with Travelex. Given Mull was capable of performing work 
for which she had training and experience, and voluntarily 
ceased her employment for reasons unrelated to her injury 
or the job duties, substantial evidence does not support the 
award of TTD benefits and we therefore reverse. 

 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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Mull subsequently appealed to the Court of Appeals, which reversed the 
Board and reinstated the award of TTD benefits. The Court of Appeals 
held that the phrase "return to employment," as found in KRS 
342.0011(11)(a), "was only achieved if the employee can perform the 
entirety of her pre-injury employment duties within the confines of the 
post-injury medical restrictions." Thus, since Mull no longer retained the 
physical ability to perform any activities requiring gripping and grabbing 
with her right hand, and her pre-injury employment required such tasks, 
the Court of Appeals held she was entitled to TTD benefits. We disagree, 
and reverse the Court of Appeals. 
 
The Board's review in this matter was limited to determining whether the 
evidence is sufficient to support the ALJ's findings, or if the evidence 
compels a different result. Western Baptist Hosp. v. Kelly, 827 S.W.2d 
685, 687 (Ky. 1992). Further, the function of the Court of Appeals is to 
"correct the Board only where the Court perceives the Board has 
overlooked or misconstrued controlling statutes or precedent, or 
committed an error in assessing the evidence so flagrant as to cause 
gross injustice." Id. at 687-88. Finally, review by this Court "is to address 
new or novel questions of statutory construction, or to reconsider 
precedent when such appears necessary, or to review a question of 
constitutional magnitude." Id. The ALJ, as fact-finder, has the sole 
discretion to judge the credibility of testimony and weight of evidence. 
Paramount Foods, Inc. v. Burkhardt, 695 S.W.2d 418 (Ky. 1985). 

 
As stated above, pursuant to KRS 342.0011(11)(a), in order for a 
claimant to be entitled to TTD benefits, she must satisfy a two-prong test: 
(1) she must not have reached MMI; and (2) she must not have reached a 
level of improvement that would permit her return to employment. Double 
L Constr., Inc. v. Mitchell, 182 S.W.3d 509, 513 (Ky. 2005). Wise stands 
for the proposition that TTD benefits for a claimant should not be 
terminated just because she is released to perform minimal work if it is 
not the type of work that was customary or that she was performing at the 
time of his injury. 19 S.W.3d at 657. However, "Wise does not 'stand for 
the principle that workers who are unable to perform their customary work 
after an injury are always entitled to TTD.'" Livingood v. Transfreight, LLC, 
__ S.W.3d __ (Ky. 2015). Accordingly, the ALJ must analyze the 
evidence in the record and determine whether the light duty work 
assigned to the claimant is not minimal and is work that she would have 
performed before the work-related injury. 
 
In Livingood, the claimant, a forklift driver, could not drive a forklift due to 
his light duty work restrictions. Instead, while on light duty restrictions he 
changed forklift batteries, monitored bathrooms for vandalism, and 
checked to make sure freight was correctly placed around the facility. The 
ALJ determined that since Livingood had performed those tasks before, 
and the work was not a make-work project, he had returned to 
employment and was not entitled to TTD benefits. Id. at __. The ALJ's 
findings were affirmed by this Court. 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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In this matter, Mull satisfied the first prong of the TTD benefit test 
because she had not reached MMI. But, the ALJ did not perform an in 
depth analysis of the second requirement, whether the light duty work 
Mull performed was a return to her regular and customary employment. 
However, despite the lack of an in depth analysis, the facts of this matter 
are relatively clear, and we must agree with the Board that substantial 
evidence does not support the ALJ's award of TTD. 
 
Prior to her injury, Mull's job tasks included retrieving a product, scanning 
it, and placing it in a shipping box. Mull was trained in all of these tasks. 
After the injury, Mull was restricted to scanning items. Mull testified that 
scanning was a normal part of her pre-injury employment. The light duty 
work is not a significant diversion from her original employment and there 
is no indication the work was minimal. Mull also received the same hourly 
wage. Mull returned to her regular and customary employment at Zappos 
and she does not satisfy the second requirement to receive TTD benefits.   
 

Slip Opinion at 4-7, 2015 WL 6590024 *2-*3. 
 
The Supreme Court noted although the ALJ may not have performed an "in depth 
analysis" of the facts, it was "relatively clear" that Mull's "light duty work is not a 
significant diversion from her original employment and there is no indication the work 
was minimal."  The Court went on to determine that "the purpose of TTD benefits is to 
cover a period of time in which an employee cannot work or can only perform minimal 
work." 
 
More recently, in Trane Commercial Systems v. Tipton, 481 S.W.3d 800 (Ky. 2016), the 
Supreme Court reinforced its decision in Zappos.com v. Mull, supra, and again rejected 
the Court of Appeals' definition of "a return to employment" stating as follows: 
 

The Court of Appeals in this case held that Tipton was entitled to TTD 
while she was working full-time for Trane and earning the same hourly 
rate. This holding by the Court of Appeals was based on a 
misunderstanding of Bowerman and an understandable misinterpretation 
of what "return to employment" means. 

 
Tipton at 806. 
         
The Supreme Court also differentiated the holding in Bowerman v. Black Equipment Co., 
297 S.W.3d 858 (Ky. App. 2009).  The ALJ had relied upon this case in reaching his 
initial determination.  The Court explained, 
 

the Court of Appeals only held that Bowerman was entitled to additional 
TTD for part of the period his claim was in abeyance, a period when he 
was not working. It did not hold that he was entitled to TTD for the period 
before his claim was placed in abeyance and during which he had 
worked."   

 
Tipton at 806. 
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The Supreme Court provided the following clarification regarding the standard to be 
applied in determining when an employee has not reached a level of employment that 
would permit "a return to employment": 
 

We take this opportunity to further delineate our holding in Livingood, and 
to clarify what standards the ALJs should apply to determine if an 
employee "has not reached a level of improvement that would permit a 
return to employment." KRS 342.0011(11)(a). Initially, we reiterate that 
"[t]he purpose for awarding income benefits such as TTD is to 
compensate workers for income that is lost due to an injury, thereby 
enabling them to provide the necessities of life for themselves and their 
dependents." Double L Const., Inc., 182 S.W.3d at 514. Next, we note 
that, once an injured employee reaches MMI that employee is no longer 
entitled to TTD benefits. Therefore, the following only applies to those 
employees who have not reached MMI but who have reached a level of 
improvement sufficient to permit a return to employment. 

 
As we have previously held, "[i]t would not be reasonable to terminate the 
benefits of an employee when he is released to perform minimal work but 
not the type [of work] that is customary or that he was performing at the 
time of his injury." Central Kentucky Steel v. Wise, 19 S.W.3d at 659. 
However, it is also not reasonable, and it does not further the purpose for 
paying income benefits, to pay TTD benefits to an injured employee who 
has returned to employment simply because the work differs from what 
she performed at the time of injury. Therefore, absent extraordinary 
circumstances, an award of TTD benefits is inappropriate if an injured 
employee has been released to return to customary employment, i.e. 
work within her physical restrictions and for which she has the 
experience, training, and education; and the employee has actually 
returned to employment. We do not attempt to foresee what extraordinary 
circumstances might justify an award of TTD benefits to an employee who 
has returned to employment under those circumstances; however, in 
making any such award, an ALJ must take into consideration the purpose 
for paying income benefits and set forth specific evidence-based reasons 
why an award of TTD benefits in addition to the employee's wages would 
forward that purpose. 

  
Tipton at 807. 
 
Based on this standard, the Supreme Court determined the ALJ and this Board had 
correctly decided Tipton was not entitled to additional TTD benefits reasoning as follows: 
 

Applying the preceding to this case, we must agree with the ALJ that 
Tipton was not entitled to TTD during the period in question. Tipton's 
physician released her to perform light and sedentary work, which Trane 
provided for her. Additionally, although Tipton had not previously 
assembled circuit boards, she had assembled the air conditioning units 
and had tested them. Furthermore, she did not produce any evidence that 
assembling circuit boards required significant additional training or that it 
was beyond her intellectual abilities. In fact, it appears that Tipton was 
certainly capable of and wanted to perform the circuit board assembly job 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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because she bid on and was awarded the job after her release to full-duty 
work. Thus, there was ample evidence of substance to support the ALJ's 
denial of Tipton's request for additional TTD benefits, and we reverse the 
Court of Appeals. 

  
Tipton at 807. 
 
  



64 
 

 



65 
 

MEDICAL FEE DISPUTES 
Sara V. A. May 

 
 
 
I. MEDICAL FEE DISPUTES   
 

A. Medical fee disputes can be filed during the pendency of a claim or post-
litigation.  

 
B. Disputes may be filed by an employee, employer, carrier, or medical 

provider.  
 
C. 803 KAR 25:012 §5 defines medical fee disputes as "[a] dispute regarding 

payment, nonpayment, reasonableness, necessity, or work-relatedness of 
a medical expense, treatment procedure, statement, or service which has 
been rendered or will be rendered . . . ."  

 
According to KRS 342.020(1), ". . . the employer shall pay for the cure 
and relief from the effects of an injury or occupational disease the 
medical, surgical, and hospital treatment, including nursing, medical, and 
surgical supplies and appliances, as may reasonably be required at the 
time of the injury and thereafter during disability, or as may be required 
for the cure and treatment of an occupational disease."  

 
1. KRS 324.020(1) requires "[t]he provider of medical services . . . 

[to] submit the statement for services within forty-five (45) days of 
the day treatment is initiated and every forty-five (45) days 
thereafter, if appropriate, as long as medical services are 
rendered."  

 
2. The statute requires "[t]he employer, insurer, or payment obligor 

acting on behalf of the employer . . . [to] make all payments for 
services rendered to an employee directly to the provider of the 
services within thirty (30) days of receipt of a statement of 
services." KRS 342.020(1) (emphasis added) 

 
II. HOW TO FILE A MEDICAL FEE DISPUTE  
 

A. The party filing the dispute must timely file a Motion to Reopen AND Form 
112 post-litigation.  

 
B. Only a Form 112 is required during the pendency of litigation.  
 

1. What is timely? 
 

a. According to 803 KAR 25:012 §5(8), "[i]f the contested 
expense is subject to utilization review, a medical dispute 
shall not be filed prior to exhaustion of the utilization review 
process."  

 

http://www.lrc.ky.gov/kar/803/025/012.htm
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32374
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32374
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32374
http://www.lrc.ky.gov/kar/803/025/012.htm
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 The employer or its medical payment obligor shall 
have thirty (30) days following the final utilization 
review decision to file a medical fee dispute.  

 
b. Is utilization review required?  
 

i. 803 KAR 25:190 §3(a) requires each carrier to ". . . 
fully implement and maintain a utilization review 
and medical bill audit program."  

 
ii. 803 KAR 25:190 §5(1) requires a utilization review 

if: 
 

a) A medical provider requests pre-
authorization of a medical treatment or 
procedure;  

 
b) Notification of a surgical procedure or 

resident placement pursuant to an 803 KAR 
25:096 treatment plan is received; 

 
c) The total medical costs cumulatively exceed 

$3,000.00; 
 
d) The total lost work days cumulatively 

exceed thirty (30) days; or 
 
e) An arbitrator or administrative law judge 

orders a review.  
 
2. Pursuant to 803 KAR 25:012 §1(3)(a), a Form 112 must be filed 

with the following:  
 

a. Copies of all disputed bills; 
 
b. Support affidavit setting forth facts sufficient to show that 

the movant is entitled to the relief sought; 
 
c. Necessary supporting expert testimony; and 
 
d. The final decision from a utilization review or medical bill 

audit with the supporting physician opinion. 
 
e. 803 KAR 25:012 §1(3)(b): "A single Form 112 may 

encompass statements, services, or treatment previously 
rendered as well as future statements, services, or 
treatment of the same nature or for the same condition, if 
specifically stated."  

 
i. In other words, you do not have to file an additional 

Form 112 if the original Form 112 indicates that it 

http://www.lrc.ky.gov/kar/803/025/190.htm
http://www.lrc.ky.gov/kar/803/025/190.htm
http://www.lrc.ky.gov/kar/803/025/096.htm
http://www.lrc.ky.gov/kar/803/025/096.htm
http://www.lrc.ky.gov/kar/803/025/012.htm
http://www.lrc.ky.gov/kar/803/025/012.htm
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covers similar treatment that may occur in the 
future.  

 
ii. For example, monthly office visits, continued 

prescriptions or narcotics, etc.  
 
f. 803 KAR 25:012 §1(4)(b): "An opposing party may, within 

twenty (20) days after service . . . file a response, 
accompanied by affidavit setting forth facts sufficient to 
show that the movant is not entitled to the relief sought."  

 
g. 803 KAR 25:012 §1(4)(d): "The dispute shall be assigned 

to the Frankfort motion docket, where it will be summarily 
decided upon . . . or assigned . . . [to] an administrative law 
judge."  

 
3. The Motion to Reopen must be supported with medical evidence.  
 

 A Utilization Denial is not necessarily medical support – the 
Motion must include a supporting physician opinion.  

 
4. A Motion to Join Provider must also be filed if disputing 

reasonableness and necessity.  
 

 The Kentucky Supreme Court in Ausmus v. Pierce, 894 
S.W.2d 631 (Ky. 1995), stated joining the provider insures that 
they have adequate opportunity to present proof, receive 
prompt notification of the decision, and to pursue appellate 
review.  

 
5. Burden of proof:  

 
a. Plaintiff has the burden of proof in a medical fee dispute 

while litigation is pending.  
 
b. The Defendant/Employer has the burden of proof in a 

medical fee dispute post-litigation.  
 
III. MEDICAL FEE DISPUTE CLAIM PROCEDURE 
 

A. A Scheduling Order 
 

1. The Scheduling Order includes a date for the litigation scheduling 
conference.  

 
2. The Order also provides a proof schedule and encourages the 

medical provider to participate.  
 
3. A letter is sent to the medical provider with the Order.  
 

http://www.lrc.ky.gov/kar/803/025/012.htm
http://www.lrc.ky.gov/kar/803/025/012.htm
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 If an IME has not yet been performed, the Order alerts the 
parties that it should be performed within thirty (30) to forty-five 
(45) days.  

 

B. The Initial Conference  
 

1. The Conference is held via telephone with an access code for all 
parties to participate.  

 

2. The Scheduling Order Following Initial Conference or Medical 
Dispute Reopening details the following:  

 

a. The parties who participate in the conference.  
 

b. The type of challenged or unpaid procedure at issue. 
 

 i.e., prescription medication(s); pain management; 
medical office visits; chiropractic treatment; physical 
therapy; surgery; appliances or prostheses; home 
health/attendant care; diagnostic testing; or mileage 
reimbursement.  

 

c. The basis of the challenge to the bills or treatment. 
 

 i.e., reasonableness/necessity; causation/work-
relatedness; utilization of medical services; utilization of 
prescription medication; Form 113 referral; or refusal to 
authorize or pay for medical/chiropractic services.  

 

d. The amount in dispute.  
 

e. Sets a proof schedule.  
 

f. Lists the date of the telephonic Benefit Review Conference 
with the access information and notes that Briefs are not to 
be filed.  

 

g. The Order also contains an "Other" section for additional 
issues.  

 

C. A telephonic Benefit Review Conference is then held.  
 

1. At that time, the contested issues are again noted as well as any 
additional issues (IE. additional proof needed, etc.).  

 

2. Generally, a Formal Hearing is not held in medical fee disputes; 
however, the BRC Order will note the time and location of said 
Hearing if scheduled.  

 

D. Briefs are generally not required.  
 

E. An Opinion/Decision is rendered by the ALJ.  
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APPLICATION OF MULTIPLIERS: 
I THOUGHT YOU DIDN’T HAVE TO DO MATH IN LAW? 

J. Gregory Allen 
With reproduction permission and special thanks to John B. Coleman, ALJ 

  
 
 
I. BACKGROUND 
  

Prior to the 2000 changes, KRS 342.730(1)(c)1 allowed for an increase in benefits 
by a factor of 1.5 if an employee did not retain the physical capacity to return to the 
type of work he performed at the time of his injury.  KRS 342.730(1)(c)2 provided 
for reducing the benefits by one half for each week during which employment at 
wages equal to or greater than the average weekly wage at the time of the injury 
were earned. Subparagraph 3 provided that a claim can be reopened at any time 
in order to conform the award payments to the requirements of subparagraph 2. 
  
Some of the cases which came up under that prior law have some applicability 
today.  For instance, Whittaker v. Robinson, 981 S.W.2d 118 (Ky. 1998), and Ball 
v. Big Elk Creek Coal Co., Inc., 25 S.W.3d 115 (Ky. 2000), made it clear that when 
referring to wages for the application of multipliers we look to the pre- and 
post-injury average weekly wages.  Highland Heights Volunteer Fire Dept. v. Ellis, 
160 S.W.3d 768 (Ky. 2005), dealt with whether the award could be increased by 
the 1.5X when a claimant could perform his regular job as a retirement counselor 
wherein he derived his average weekly wage, but could not return to volunteer 
firefighting, the job wherein he received his injury. The Court noted that without 
question the ultimate benefits must be reduced by one half under subparagraph 2 
and also determined that in considering whether to increase the benefits by 1.5 
under subparagraph 1, the individual's regular work, the work from which their 
average weekly wage is derived, must be utilized. The Court did make it clear that 
the plaintiff was a volunteer firefighter and considered an employee under KRS 
342.640, but would have no average weekly wage of which to award benefits 
under KRS 342.140 unless the wages from the regular work of the plaintiff were 
considered.  
  
Ford Motor Co. v. Forman, 142 S.W.3d 141 (Ky. 2004), dealt with the situation 
where a union autoworker could not return to the particular job she was performing 
at the time of her injury but, under the collective bargaining agreement, she was 
entitled to remain in the same classification earning the same wages.  The Court 
pointed to KRS 342.277 which provides that a collective bargaining agreement 
provision will not be recognized as valid and binding if it reduces the rights of a 
party. Therefore, while the benefits of a group may be reduced by one half 
pursuant to subsection 2, the Court remanded the matter to the ALJ to analyze 
whether the claimant retained the physical capacity to perform the same type of 
work she performed at the time of her injury, which would allow her to have the 
benefits increased by 1.5X under subparagraph one as well.  Therefore, both 
multipliers could be applied to the claim. 

 
  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43049
http://www.lrc.ky.gov/Statutes/statute.aspx?id=43049
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32423
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32462
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II. POST 2000 
  

The 2000 version of KRS 342.730(1)(c)1 increased the multiplier to 3X when the 
employee does not retain the physical capacity to return to the type of work the 
employee performed at the time of the injury. KRS 342.730(1)(c)2 was revamped 
to not reduce the plaintiff's award during any period of return to equal or greater 
wages.  Instead, the plaintiff becomes entitled to a multiplier of 2X "during any 
period of cessation of that employment, temporary or permanent, for any reason, 
with or without cause, during the period of cessation." Additionally, an "or" was 
inserted between the paragraphs indicating that both modifiers could no longer be 
utilized in combination. Additionally, subparagraph 3 was added to provide for 
additional modifiers on the 3X multiplier to take into consideration age and 
education. The prior version of subparagraph 3 was changed to subparagraph 4. 
  
In Fawbush v. Gwinn, 103 S.W.3d 5 (Ky. 2003), the Court was faced with the 
factual scenario of a claimant who lacked the physical capacity to return to the 
particular job he was performing at the time of his injury but continued earning the 
same or greater wages as he had returned to work as a construction supervisor for 
a different company rather than as a framing helper for the company with whom he 
was injured.  As both provisions could no longer be applied, the Court held that 
the ALJ had to determine which of the modifiers was most applicable. Where the 
evidence indicates that a worker is unlikely to be able to continue earning a wage 
that equals or exceeds the wage at the time of the injury for the indefinite future, 
the application of the 3X multiplier would be appropriate.  The Court upheld the 
ALJ's determination applying the 3X multiplier based upon the plaintiff's testimony 
that the post-injury work was done out of necessity, outside his medical 
restrictions, and was possible only when he took more narcotic pain medication 
than prescribed.  Therefore, the Court noted it was apparent that the plaintiff 
would not likely be able to maintain the employment indefinitely. Shortly thereafter, 
Kentucky River Enterprises, Inc. v. Elkins, 107 S.W.3d 206 (Ky. 2003), reaffirmed 
the standard set forth in Fawbush. 
  
In Adkins v. Pike County Bd. of Educ., 141 S.W.3d 387 (Ky. App. 2004), the Court 
again dealt with the situation wherein the claimant lacked the physical capacity to 
return to his particular job as a school bus mechanic for the defendant.  However, 
he had returned to a job in the parts department earning the same rate of wages 
wherein he no longer had to perform the heavy lifting, bending or tugging 
performed in the job he was performing at the time of his injury. The court 
reaffirmed the Fawbush analysis, remanding the claim for determination of 
whether the plaintiff could continue to earn a wage that equals or exceeds his 
pre-injury wage rather than whether he could continue to perform his current job in 
the parts department.  The court noted that Kentucky is an employment at will 
state, and jobs can and do discontinue at times for various reasons, and wages 
may or may not remain the same upon the acquisition of a new job. The Court 
instructed the ALJ to consider a "broad range of factors," only one of which was the 
ability to perform the current job. 

 
III. APPLICATION OF THE 3X MULTIPLIER 
  

In 2006, the Court decided Adams v. NHC Healthcare, 199 S.W.3d 163 (Ky. 2006) 
which involved a truly unique scenario.  The plaintiff lacked the physical capacity 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
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to return to the job he was performing as a nursing assistant which required him to 
wheel patients from place to place and assist in bathing, dressing, grooming, 
feeding and lifting patients.  Following the plaintiff's injury, he continued to work 
for several months prior to having a lower back surgery, after which he was 
restricted to medium level work. However, the ALJ refused to apply the 3X 
multiplier based upon the finding that the plaintiff could, if he desired, return to his 
former occupation earning the same or greater wages.  The ALJ determined 
plaintiff’s return to his prior position as a medical technician involved only 
dispensing medication. He also noted the defendant had offered the plaintiff a 
sedentary position spoon feeding patients. The ALJ accepted the opinion of Dr. 
Travis that the plaintiff was engaged in overt symptom magnification. In upholding 
the ALJ's finding, the Court held the standard for determining the application of the 
3X multiplier was whether the injury permanently deprived plaintiff of the ability to 
do work in which he could earn a wage equal to or greater than his wage when he 
was injured. Thus the ALJ could look at evidence of symptom magnification, the 
credibility of the plaintiff, youth, education and the ability to learn and train. 
  
The Court also decided Lowes # 0507 v. Greathouse, 182 S.W.3d 524 (Ky. 2006) 
which involved a claimant with concurrent employment.  The claimant was injured 
while working for Lowes but the greater part of his average weekly wage was 
earned operating a printing press for a different employer. The plaintiff lacked the 
physical capacity to return to the concurrent employment, and thus his income was 
reduced by more than one half.  Rather than expanding on the Highland Heights 
case, the Court limited its application to volunteer work and seemed to ignore the 
holding in Adams which indicated the ALJ inquire whether the injury permanently 
deprived the plaintiff of the ability to do work in which he could earn a wage that 
equaled or exceeded his wage when he was injured. The Court held instead that 
the plaintiff was not entitled to the application of the 3X multiplier because he 
maintained the physical capacity to perform the job he was performing with the 
defendant at the time of his injury. 
  
In Miller v. Square D Co., 254 S.W.3d 810 (Ky. 2008), the Court again dealt with 
the physical capacity question finding that it applied to all job duties with the 
employer and not just the particular job the plaintiff was performing when he was 
injured.  In this case the ALJ noted the plaintiff had no post-injury medical 
restrictions, and that he was able to perform the particular job of a mold technician 
which he was performing at the time of his injury.  However, the plaintiff testified 
he could no longer do voluntary overtime work in the assembly department and 
therefore could not earn wages which were equal to or greater than the wages he 
was earning at the time of his injury. The Court gave indication that the 
determination of the physical capacity question could come from the plaintiff’s 
testimony itself, noting that the claimant asserted that he did not maintain the 
physical capacity but also acknowledged that he no longer took prescription 
medications, had not seen a physician for a number of months and was not under 
any written restrictions from a physician.  
 
In Sidney Coal Co., Inc. v. Kirk, 364 S.W.3d 168 (Ky. 2012), the Court dealt with 
the application of the 3X multiplier in hearing loss cases and held the 3X multiplier 
is available.  This determination is not surprising when considering a hearing loss 
can result in total disability under Webster County Coal Corp. v. Lee, 125 S.W.3d 
310 (Ky. App. 2003). 
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In James T. English Trucking v. Beeler, 375 S.W.3d 67 (Ky. 2012), the Court held 
that when the 3X multiplier becomes applicable on reopening, it applies to the 
entire impairment and not just the increased impairment.  The Court explained 
this to be necessary to compensate the whole of the disability. 

 
IV. APPLICATION OF THE 2X MULTIPLIER 
  

In AK Steel Corp. v. Childers, 167 S.W.3d 672 (Ky. App. 2005), the Court dealt with 
another hearing loss case in regards to the application of the 2X multiplier.  The 
Court made it clear that in order for the 2X multiplier to apply, it is incumbent upon 
the plaintiff to first return to work earning the same or greater wages. Thus the 
hearing loss claimant who stopped working prior to the manifestation of his hearing 
loss disability would not be eligible for the 2X multiplier. 
  
In Pendygraft v. Ford Motor Co., 260 S.W.3d 788 (Ky. 2008), the Court dealt with 
the question of whether profit sharing would be included in pre- and post-injury 
wage calculations to determine the application of the 2X multiplier.  The Court 
distinguished profit sharing from wages and found it was not included in pre- and 
post-injury average weekly wage calculations for purposes of determining the 
application of multipliers. 
  
In Toy v. Coca Cola Enterprises, 274 S.W.3d 433 (Ky. 2008), the Court dealt with 
the situation wherein the claim was settled based upon the application of the 2X 
multiplier as the plaintiff was not working earning same or greater wages.  The 
Court allowed a reopening and reduction of the 2X multiplier, holding the plaintiff 
was not entitled to the 2X multiplier when his average weekly wage was equal to or 
exceeded the pre-injury average weekly wage, even where the post-injury wages 
were earned with a different employer.   
  
Practitioners seemed to be comfortable with the standard until the 2009 case of 
Chrysalis House, Inc. v. Tackett, 283 S.W.3d 671 (Ky. 2009). The Court reached 
the right result by not allowing the claimant to profit from wrongdoing after being 
fired for theft.  However, rather than simply excluding the 2X multiplier from 
applicability when the claimant is discharged for an illegal act, the Court reasoned 
that since KRS 342.730(1)(a) provides income benefits for disability, KRS 
342.730(1)(c)2 must be read in context to include the language "by reason of the 
disability." Thereafter, claimants were left in the difficult position of basically having 
to prove entitlement to the 3X multiplier in order to obtain the 2X benefits following 
post-injury determination. 
  
The Court provided some relief for claimants in Hogston v. Bell South 
Telecommunications, 325 S.W.3d 314 (Ky. 2010), when it immediately created an 
exception to the Chrysalis House decision by expanding the work-related disability 
to any work-related disability and not just the subject injury. The Court found that 
the plaintiff was terminated due to work-related disability resulting from a prior 
injury.  This placed the defendants in the dubious position of being required to pay 
disability income benefits for a case which was not even the subject of the 
proceedings or before the ALJ.    
  
Finally, in 2015 the Court saw fit to reverse the decision requiring determination to 
be the result of work-related disability set forth in Chrysalis House and Hogston.  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
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In Livingood v. Transfreight, LLC, 467 S.W.3d 249 (Ky. 2015), the Court 
recognized that it would be an unreasonable result for an employee to benefit from 
his wrongdoing, noting a clear legislative intent as set forth in KRS 342.165(2), 
KRS 342.610(3), KRS 342.035(3), KRS 342.205(3) and KRS 342.710(5).  The 
Court set forth the standard for the application of the 2X multiplier as set forth in 
KRS 342.730(1)(c)2 to be when the employment at same or greater wages ceases 
"'for any reason, with or without cause,' except where the reason is the employee's 
conduct shown to have been an intentional, deliberate action with a reckless 
disregard of the consequences either to himself or to another." 
  
Then in the more recent case of Fuertes v. Ford Motor Co., 481 S.W.3d 808 (Ky. 
2016), the Court explained that the Livingood standard required something more 
than simple bad behavior. The Court noted that since misconduct is a defense to 
the application of the 2X multiplier, the burden to show the termination was caused 
by Livingood type behavior must be on the employer. 
 

  

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32429
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32530
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32379
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32439
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32541
http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
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MEDICAL FEE DISPUTES IN OCCUPATIONAL SPINAL INJURIES 
Dr. G. Christopher Stephens 

 
 
 
I. TYPES OF FEE DISPUTES 
 

A. Long-Term Maintenance/Treatment of Condition 
 
B. Acute/Sub-acute Treatment of Condition 

 
II. ACUTE/SUB-ACUTE TREATMENT DISPUTES 
 

A. Work Relatedness (Relationship to Definable Injury) 
 

1. Critically important to precisely define type of injury and precise 
anatomic location. 

 
2. Must also determine if condition was previously active. 

 
B. Treatment after Establishment of Condition Relative to Injury 
 

1. Not related = no treatment responsibility. 
 
2. Related = responsible for "reasonable" accepted care for 

condition. 
 
3. Worsening or progressive change of pre-existing condition due to 

new injury. 
 

a. "Gray" area. 
 
b. Difficult to define responsibility for care, often dual. 
 
c. Pattern of treatment before/after injury critical to decision 

making. 
 
d. Pre/post injury diagnostic studies most objective/accurate 

means to determine apportionment. 
 

i. Example 1: Previous DDD with new HNP. 
 
ii. Example 2: Exacerbation of condition with no new 

anatomic lesion. 
 
e. Each case is unique. All factors must be taken into account 

to render for opinion. 
 
f. After establishment of cause/effect, treatment instituted.  
 



76 
 

i. Treatment guidelines helpful but not universally 
applicable. 

 
ii. Treatment must be individualized on case by case 

basis within current care standards. 
 
g. Continuum of treatment. 
     

 Conservative, progressing to more invasive.  
 

C. Common Areas of Dispute  
 
1. Timing of diagnostic imaging.  
 

 I advocate early MRI scanning for the purpose of precise 
definition of the injury. 

 
2. Timing of invasive treatment. 
 

a. Variable depending on factors including physical exam, 
diagnostic studies. 

 
b. A significant period of conservatism is preferred by me as 

many conditions will improve without invasive treatment. 
 
3. Ability to work at reduced functional capacity. 
 

a. Should always work if possible at some capacity. 
 
b. Numerous studies reveal long term incapacity = poor 

prognosis. 
 
c. Not possible with all occupations. 

 
4. Necessity of invasive treatment.  
 

a. Each case is unique. 
 
b. In general, treatment is too aggressive in our region. 
 
c. Outside opinion of reputable physician within that specialty 

area should be considered in disputed cases. 
 
d. My experience includes both delay/denial of appropriate 

procedures as well as overly "aggressive" treatment and 
timing of treatment. 
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III. LONG TERM MAINTENANCE/TREATMENT DISPUTES 
 

A. Medical Management 
 

1. What is appropriate long term management? 
 
2. Important to establish a reasonable medication regimen. Types of 

medication? 
 
3. Frequency of visits? 
 
4. Use of topical compounded ointments? 

 
B. Ongoing Diagnostic Imaging 
 

1. Often an area of abuse secondary to conflicts of financial interest. 
 
2. Indicated only for a significant change in symptoms or physical 

exam findings.  
 
3. Rarely necessary in my experience. 

 
C. Adjacent Level Disease in Spinal Injuries 
 

1. No relatable cause in the case of lumbar decompressive 
procedures. 

 

 Example: HNP of a different level 
 
2. Definite established relationship after lumbar/cervical fusion. 
 
3. Common phenomenon in both the cervical and lumbar spine. 
 
4. Reoperation rates at ten years: 
 

a. Lumbar: 10 percent.  
 
b. Cervical depending on number of levels fused: 10-50 

percent  
 
IV. SAMPLE CASES WITH QUESTIONS/DISCUSSION 
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TEMPORARY TOTAL DISABILITY – WHERE ARE WE NOW? 
TRANE COMMERCIAL SYSTEMS V. TIPTON AND BEYOND 

Edward Lee Jones and Lori V. Daniel 
 

  
 
As we are all too well aware, the law governing the circumstances under which TTD 
benefits are to be paid has been the source of a great deal of controversy over the past 
few years.  Let’s take a look at how we got here: 
 
I. HOW DO WE DEFINE TTD? 
 

KRS 342.0011(11)(a) defines temporary total disability as "the condition of an 
employee who has not reached maximum medical improvement from an injury 
and has not reached a level of improvement that would permit a return to 
employment."  If both of these conditions are met, the Plaintiff in a compensable 
claim is entitled to receive TTD benefits.  This standard was originally set forth in 
the case of W.L. Harper Const. Co., Inc. v. Baker, 858 S.W.2d 202 (Ky. App. 
1993), and later codified. 
 
A. Maximum Medical Improvement is defined by the 5th Edition AMA 

Guides as "a condition or state that is well stabilized and unlikely to 
change substantially in the next year, with or without medical treatment."  
In layman’s term, this term typically describes a patient whose condition 
has stabilized. Change over time is always possible, but real 
improvement or deterioration is not anticipated.  Although there may be 
dispute between the parties as to whether or not the Plaintiff in a 
particular case has reached MMI, the definition of the term itself isn’t 
usually the source of controversy. 

 
B. Return to Employment is not defined by statute, nor is there any agreed 

upon outside source to provide guidance.  As a result, there has been a 
great deal of litigation as to what constitutes a "return to employment" 
under a fact-specific set of circumstances.   

 
II. SO WHAT CONSTITUTES A RETURN TO EMPLOYMENT?   
 

The practice of workers’ compensation law continued without any significant 
change regarding TTD after TTD was statutorily defined. Occasional 
controversies arose, but these were mostly confined to fact-specific issues.   

 
A. One of the first cases cited is the Kentucky Supreme Court case of 

Central Kentucky Steel v. Wise, 19 S.W.3d 657 (Ky. 2000).  In Wise, the 
Court held that since the Plaintiff had not reached MMI and had 
restrictions that would prevent a return to the customary work he was 
performing at the time of the injury, TTD benefits were appropriate.  (It 
should be noted that the Plaintiff did not return to work during the period 
for which TTD was awarded).   

 
B. The Court of Appeals addressed this issue in the case of Magellan 

Behavioral Health v. Helms, 140 S.W.3d 579 (Ky. App. 2004).  The Court 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32356
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concluded that an employee is entitled to benefits so long as he remains 
disabled from his "customary work," or the work he was performing at the 
time of the injury.   

 
C. This issue was further addressed by the Kentucky Supreme Court in 

Double L Construction, Inc. v. Mitchell, 182 S.W. 3d 509 (Ky. 2005). In 
Mitchell, the Plaintiff was employed full time as a carpenter for Double L 
and part time as a janitor for a company called Sky Brite.  The Plaintiff 
was injured while working for Double L, and received a light duty release 
that permitted a return to his employment for Sky Brite, but not his 
primary job with Double L.  The Court concluded that the definition of TTD 
did not require temporary inability to perform any type of work, and stated 
that a Plaintiff is entitled to TTD benefits when there is a work-related 
injury that results in a temporary inability to perform the job in which it 
occurred. Therefore, the Plaintiff was entitled to receive TTD benefits until 
he was released to return to work in his job with Double L.  (The Plaintiff 
testified during the litigation that he did not miss any work with Sky Brite, 
but had not returned to his job with Double L).   

 
D. In FEI Installation, Inc. v. Williams, 214 S.W.3d 313 (Ky. 2007), the 

Supreme Court found that when a working foreman injured his elbow and 
was restricted to one-handed duty pending surgery, it was unreasonable 
to conclude that the Plaintiff’s "customary work" fell within his restrictions.   

 
E. The Court of Appeals revisited this issue in the case of Bowerman v. 

Black Equipment Co., 297 S.W.3d 858 (Ky. App. 2009).  Prior to his 
injury, the Plaintiff was employed as a forklift operator.  Following his 
injury, he was placed in a light duty position in the parts room, and it was 
noted that this job was an essential function of the business. The Court 
held that this was not a return to his customary employment (even though 
it clearly wasn’t a "make work" job), and awarded TTD benefits for the 
period during which the Plaintiff was working light duty and being paid to 
do so.   

 
The lower court cases following Bowerman have continued to follow this 
rationale, and a trend toward awarding TTD to Plaintiffs who were unable to 
perform the entirety of their pre-injury jobs developed.  This led to a number of 
employers scaling back or even eliminating their modified duty return to work 
programs in order to avoid paying Plaintiffs twice for the same period.   

 
III. THE SUPREME COURT REVISITS TTD ENTITLEMENT 
 

A. In the case of Livingood v. Transfreight, LLC, 467 S.W.3d 249 (Ky. 2015), 
the Supreme Court was again asked to weigh in on the issue of return to 
employment.  In Livingood, the Plaintiff was originally a forklift operator.  
Following a shoulder injury, he was assigned a light duty job that 
consisted of changing batteries in forklifts approximately 50 percent of the 
time; monitoring bathrooms for graffiti 25 percent of the time and tracking 
down freight that was located in the wrong place 25 percent of the time.  
Of these tasks, the bathroom monitoring was the only thing that he had 
not done as part of his pre-injury job.  This position was not "make work," 
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nor was it minimal work.  The Plaintiff relied on Double L Construction v. 
Mitchell and Central Kentucky Steel v. Wise in support of his position.  
The Court explained that both cases were distinguishable on their facts, 
noting that the Mitchell case involved concurrent employment, and in 
Wise, the Plaintiff was not working during the period when TTD was in 
issue.  The Court further cited to the case of Advance Auto Parts v. 
Mathis, 2004-SC-0146-WC, 2015 WL 119750 at *3 (Ky. Jan. 20, 2005), 
noting that the Wise case does not stand for the principle that workers 
who are unable to perform their customary work after an injury are always 
entitled to TTD.  Unfortunately, the Court left the matter hanging, and did 
not provide any clear guidance as to how this issue should be addressed 
going forward (i.e., how much of the Plaintiff’s pre-injury job must he or 
she be performing on light duty?)   

 
B. The Supreme Court again approached this controversy in the 

unpublished decision of Zappos.com v. Mull, 2014-SC-000462-WC, 2015 
WL 6590024 (Ky. Oct. 29, 2015).  The Mull case was instructive, but very 
fact-specific.  First, Mull was concurrently employed full time with a 
company called Travelex and part time with Zappos.  The Zappos job was 
a ten-hour weekend shift during which she stood to retrieve boxes from a 
conveyor, scanned them, and put them into shipping boxes.  After she 
developed problems with her hands, Zappos placed her in a light duty 
position in which she did nothing but scan the packages.  The Plaintiff quit 
this job about two months later, but stated that she quit because she 
wanted to spend more time with her family rather than due to any issue 
with the light duty work.  The Court held that the Plaintiff was not entitled 
to receive TTD benefits during her light duty job (as she returned to work 
in her customary employment).  The Court further found that the Plaintiff 
was not entitled to TTD benefits after she quit her job with Zappos, as she 
chose not to work for reasons unrelated to her disability.   

 
IV. TRANE COMMERCIAL SYSTEMS V. TIPTON 
 

Having rendered two decisions that muddied the water, the Supreme Court finally 
considered the case of Trane Commercial Systems v. Tipton, 481 S.W.3d 800 
(Ky. 2016), and provided specific guidance to the lower courts.  In doing so, the 
Court also changed the focus of the analysis.  Trane changed the focus, and 
provided ALJs with specific guidelines.   

 
A. Expounds on Central Kentucky Steel v. Wise, 19 S.W.3d at 659.  In Wise, 

the Court commented that it would not be reasonable to terminate the 
benefits of an employee when he is released to perform minimal work but 
not the type that is customary or that he was performing at the time of his 
injury.  The Court indicated in Trane that the converse is also true, and 
that "it is also not reasonable, and does not further the purpose for paying 
income benefits to an injured employee who has returned to employment 
simply because the work differs from what she performed at the time of 
injury."  This distinction is critical, and sets the tone going forward. 

 
B. Purpose of paying income benefits -- instead of focusing exclusively on 

the pre- and post-injury job duties, Trane shifted the focus to the reason 
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behind payment of indemnity, reiterating Double L Construction v. 
Mitchell, 182 S.W.3d at 514 by stating, "[t]he purpose for awarding 
income benefits such as TTD is to compensate workers for income that is 
lost due to an injury, thereby enabling them to provide the necessities of 
life for themselves and their dependents."   

 
C. The Court finally defined customary employment, stating that an award of 

TTD benefits is inappropriate if an injured employee has been released to 
return to work "within her physical restrictions and for which she had the 
experience, training and education." Moreover, the employee must have 
actually returned to employment.   

 
D. The Court makes it clear that an award of TTD benefits to an injured 

employee when he or she has been released to return to customary 
employment and has actually returned to that employment will be an 
"extraordinary circumstance."   

 
E. Under Trane, if an ALJ is considering an award of TTD to such an 

employee, the ALJ is directed to "take into consideration the purpose for 
paying income benefits, and set forth specific evidence-based reasons 
why an award of TTD benefits in addition to the employee’s wages would 
forward that purpose." 

 
V. WHERE ARE WE NOW? 
 

The Board has gone through a historical analysis in each case presented, 
quoting heavily from the Supreme Court’s decision in Trane.  Since the cases 
presented were all considered by the ALJs prior to the Trane decision, in nearly 
every case, there was a remand to the ALJ for consideration and analysis under 
the reasoning set forth in Trane.   
 
The one exception to the string of remands is the case of Powers v. Louisville 
Metro, 2014-64029.  This opinion was issued by the Board on April 1, 2016.  The 
Board affirmed the ALJ’s decision not to award benefits when the Plaintiff had 
returned to light duty work in a "customary job" that was a portion of his pre-injury 
regular work. The Board stated that the Plaintiff provided no evidence of 
"extraordinary circumstances" that would justify an award of TTD during this light 
duty work period.   
 
The Court of Appeals entered the decision in Hauber v. The Kroger Company, 
2015-CA-0001346-WC, 2016 WL 3344238 (Ky. App. May 13, 2016) (not reported 
in S.W.3d), in which it affirmed that a stocker’s return to work on light duty (still 
stocking, but lighter items) did not qualify him to receive TTD benefits.   
 
The trend seems to be that a refusal to award TTD is likely to be affirmed if the 
employee has returned to work, and a remand for further analysis under Trane is 
likely if benefits were awarded.   
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VI. FUTURE ISSUES – UNDER WHAT CIRCUMSTANCES WILL TTD BE 
AWARDED? 

 
The Court seems to have set the bar pretty high to qualify for TTD with a return 
to work.  However, there are still some situations that would appear to justify the 
award: 

 
A. Unless the employee actually returns to work, the analysis in Trane 

doesn’t apply.  So what happens if the employee quits the light duty 
position? Under Zappos.com v. Mull, it is anticipated that the Plaintiff will 
not receive an award of TTD if he or she voluntarily ceases employment 
for reasons unrelated to the work.   

 
B. What if there is an offer of light duty work that the Plaintiff refuses?  This 

isn’t addressed in this line of cases.  However, if an employer has any 
hope of making a successful argument on this issue, it will be necessary 
to carefully document consideration of the restrictions, communication of 
the offer and perceived unreasonableness of the refusal.  If there is full 
information on all of these issues and a lack of a legitimate basis for 
refusal on the Plaintiff’s part, then I would expect the Court to reject the 
Plaintiff’s claim for TTD.  My basis for this is the similarity to the voluntary 
nature of the Plaintiff’s circumstances under Mull. However, in most 
cases, it appears that the specifics of the light duty offer and the refusal 
are not fully fleshed out, and for the past several years, and in the years 
leading up to Trane, there has been very little reason to do so.  I expect 
this to be the source of litigation moving forward. 

 
C. What if the Plaintiff is being asked to sort paperclips, or a similar task?  

Unless the facility is actually a paperclip manufacturer that has paperclip 
sorting as part of their regular work, the Plaintiff is likely to at least be 
considered for an award of TTD. Trane focuses on positions that are not 
"make work" jobs, and clearly, this is not a regular job function in most 
workplaces.  It seems likely in looking at the analysis mandated by Trane 
alone, however, that this may well become a source of argument again. 

 
D. What about one handed duty, or work activity that is severely limited?  

Again, it would seem that the analysis alone might provide an argument 
against awarding TTD under that scenario, provided the Plaintiff has 
actually returned to work.  Such a case would be distinguishable under 
both Mitchell and Wise, since Mitchell involved concurrent employment 
and in Wise, the Plaintiff had not returned to work.    

 
E. The language of Trane suggests that the duties in question should be part 

of a job regularly performed in the Defendant’s workplace.  It seems 
unlikely that benefits will be awarded if the job is a "customary job," and it 
is something that the Plaintiff is qualified to do without additional training 
and education of any significance (even if the Plaintiff has not regularly 
performed that job in the past), but this is certainly open to debate. 

 
F. Something else to consider that might impact this issue is the potential for 

action by the legislature.  Last year, Senate Bill 151 and House Bill 311 

http://www.lrc.ky.gov/record/16RS/SB151.htm
http://www.lrc.ky.gov/record/16RS/HB311.htm
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were both put forward for consideration, and proposed identical language 
to amend KRS 342.730. Specifically, a section was to be added indicating 
that "income benefits otherwise payable pursuant to this chapter for 
temporary total disability during the period the employee has returned to a 
light duty or alternative job position may be offset by the payment of 
wages paid to the employee by his or her employer during the period of 
light duty work performed."  This bill was not taken up by the legislature 
for further consideration, but it is possible that it could be reintroduced 
during this session.   

 
   
  
 
 

http://www.lrc.ky.gov/Statutes/statute.aspx?id=32544
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TEST YOUR ETHICS IQ SCENARIOS 
Originally produced by Professor Grace M. Giesel 

 
 
 
A. Rachel spoke with Ann Attorney for thirty minutes by telephone. Rachel was 

speaking with Ann about whether Ann would represent Rachel in a divorce 
matter. Ultimately, Ann declined Rachel's representation and now would like to 
represent Rachel's husband, Charles, in the divorce matter. 

 
Which of the following is best? 
 
1. Ann may not represent Charles because Rachel, the adverse party, is a 

former client. 
 
2. Ann may represent Charles even if Rachel was a prospective client if 

Rachel did not share with Ann any information that could be significantly 
harmful to Rachel in the divorce matter. 

 
3. Ann may not represent Charles because Rachel was a prospective client. 
 
4. Ann may represent Charles because she never represented Rachel. 

 
B. Ed is an attorney in a solo practice. He would like to rid himself of closed client 

files to reduce his storage costs. 
 

Which of the following is best? 
 
1. Ed may destroy all files that have been closed for five years unless the 

nature of the matter with which the file deals indicates that a longer 
retention period is necessary. 

 
2. Ed may destroy all files that have been closed for five years but must 

ensure that the file contains no original wills or other documents that 
cannot be replaced before destroying the file. 

 
3. Ed may destroy all files that have been closed for five years but must 

ensure that the destruction of client files occurs in a manner that protects 
the confidentiality of the file. 

 
4. Ed may store files in electronic form. 
 
5. All of the above. 

 
C. Two years ago Ron Attorney represented John's solely owned business, a 

plumbing service company, in setting up the business and establishing good 
business practices regarding employment matters and financial issues. John's 
wife, Emma, has now asked Ron to represent her in a divorce action against 
John. 

  
Which of the following is best? 
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1. Ron may represent Emma because the matters are not the same or 
substantially related. 

 
2. Ron may represent Emma because John is no longer a client. 
 
3. Ron may not represent Emma if it is likely that in representing John he 

disclosed confidences to Ron which could be useful in representing 
Emma and detrimental to John. 

 
4. Ron may not represent Emma because John is a current client. 

 
D. Rhonda is an intellectual property attorney. Rhonda has been approached by 

Corporation about establishing a long-term representation relationship with 
Corporation. Corporation has requested that Rhonda draft an engagement 
agreement that binds both Rhonda and Corporation to arbitration of malpractice 
and legal fee disputes. Rhonda does so and in addition has Corporation's 
representative sign, on behalf of Corporation, a disclosure statement which 
outlines the effects of arbitration such as the loss of the right to judicial relief. 

 
Which of the following is best? 
 
1. Rhonda has violated the Rules of Professional Conduct. 
 
2. Rhonda has violated the Rules of Professional Conduct because the 

client requested the arbitration provision. 
 
3. Rhonda has not violated the Rules of Professional Conduct but arbitration 

provisions such as this are unconscionable and thus not enforceable as a 
matter of contract law. 

 
4. Rhonda has not violated the Rules of Professional Conduct if her 

disclosure is sufficient to allow Corporation to make an informed decision 
about the arbitration provision. 

 
E. Alex Attorney represents Pat in a litigation matter against Dan. Dan sold Pat real 

estate, and Pat now claims that the transaction was fraudulent. Alex knows that 
Leo Lawyer represents Dan in this matter. 

 
Which of the following is best? 
 
1. Alex may access Dan's public Facebook information. 
 
2. Alex may instruct his paralegal to communicate with Dan via Facebook 

about the dispute he has with Pat. 
 
3. Alex may communicate with Dan via Facebook about the dispute Dan has 

with Pat. 
  
4. Alex may obtain information about Dan by accessing non-public areas of 

Dan's Facebook site. Alex does this by obtaining permission from Dan 



87 
 

(being designated by Dan as a "friend") by portraying himself as someone 
Dan met in a business meeting. Alex has never met Dan. 

 
F. Sheldon and Donnie want Sydney Attorney to represent them in a matter arising 

from a car collision. Both Sheldon and Donnie were injured when the car Sheldon 
was driving collided with a truck driven by Althea. Althea has filed a complaint 
claiming that Sheldon was negligent and caused the collision. Sheldon and 
Donnie have told Sydney that Althea caused the crash by turning left across their 
lane as Sheldon's car approached. 

 
Which of the following is best? 
 
1. Sydney may represent both Sheldon and Donnie because Donnie and 

Sheldon are not directly adverse. 
 
2. Sydney may represent both Sheldon and Donnie if Sheldon and Donnie 

are not directly adverse to one another and if there is no significant risk 
that Sydney's representation of either Sheldon or Donnie will materially 
limit her representation of the other client. 

 
3. Sydney may represent both Sheldon and Donnie even if there is a conflict 

of interest if Sydney obtains the informed consent, confirmed in writing, of 
both clients. 

 
4. Sydney may represent both Sheldon and Donnie if the two clients do not 

have materially adverse interests. 
 
G. Sam Employee has asked the court to disqualify Patrice, the attorney 

representing Employer in a matter relating to Sam's employment termination. 
Sam claims that Employer, at approximately the time that he was hired, told Sam 
that having a minority ownership interest in a competitor would not violate Sam's 
employment contract. Sam claims that he was terminated for having just such an 
interest. Sam has only recently filed suit so a trial is on the far horizon at best. 
Sam wants Patrice disqualified because Sam plans to call her as a witness at 
trial to testify about the conversations Sam and Employer had about the 
employment contract. 

 
Which of the following is best? 
 
1. Patrice cannot ethically serve as a lawyer in a matter in which she will be 

a witness. 
 
2. Patrice cannot ethically serve as a lawyer in a trial in which she will be a 

witness unless disqualification would work a substantial hardship on the 
client, Employer. 

 
3. If Patrice cannot serve as a lawyer for Employer in the matter, no one in 

Patrice's firm can do so either. 
  
4. Patrice may ethically represent Employer and also testify at the trial of the 

matter if the client, Employer, gives informed consent. 
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H. Tim Lawyer represents Sally in an employment matter. Sally claims that she was 
wrongfully terminated by Employer. To appropriately investigate the matter, Tim 
would like to talk informally with Richard, the Vice President in charge of Human 
Resources for Employer at the time Sally's employment was terminated. Richard 
has changed places of employment and no longer is affiliated in any way with 
Employer. 

 
Which of the following is best? 
 
1. Tim may talk with Richard without giving notice to counsel for Employer 

but should take care not to ask questions that would infringe on the 
Employer's attorney-client privilege. 

 
2. Tim may talk with Richard if Richard was not the agent of Employer who 

terminated Sally. 
 
3. Tim may not talk with Richard without giving notice to Employer's counsel. 
 
4. Tim may not talk with Richard without obtaining permission from 

Employer's counsel. 
 
I. Peter Paralegal leaves Law Firm A and becomes an employee at Law Firm B. 

Law Firm A and B represent opposing parties in a matter that was ongoing when 
Peter was at Law Firm A and continues after Peter joins Law Firm B. Peter 
worked on that matter while at Law Firm A. 

 
Which of the following is best? 
 
1. Law Firm B cannot ethically represent its client in the matter involving 

Law Firm A once Law Firm B employs Peter. 
 
2. Law Firm B cannot ethically represent its client if Peter works on the 

matter at Law Firm B. 
 
3. Law Firm B can ethically represent its client whether or not Peter works 

on the matter involving Law Firm A. 
 
4. Law Firm B can ethically represent its client in the matter involving Law 

Firm A only if Peter is screened. 
 
J. Lew Lawyer terminated his relationship with Law Firm A, his former employer. On 

his first day at Lew's new firm, Law Firm B, Lew called all the clients whose 
matters he had been working on in a significant way while employed by Law Firm 
A. Lew explained to the clients that he had moved from Law Firm A to Law Firm 
B and that the clients had the right to determine whether they would stay with 
Law Firm A or move with Lew to Law Firm B. 

  
Which of the following is best? 
 
1. Lew has not acted ethically because Law Firm A should provide the 

notice to the clients. 
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2. Lew acted ethically in notifying the clients that he had moved but did not 
act ethically in telling them that they could choose to move with him. 

 
3. Lew acted ethically. 
 
4. Lew has not acted ethically because it is Law Firm A's decision whether 

any notice needs to be given to clients. 
 
K. Which of the following statements is false? 
 

1. When a lawyer moves from public employment to private employment 
and has a conflict as a result, other lawyers in the private firm may handle 
the matter involving the conflict if the disqualified lawyer is timely 
screened, receives no part of the fee regarding the matter, and written 
notice is given to the appropriate public entity. 

 
2. The ethical prohibition on sex with a client applies only to the lawyer 

representing the client and does not result in imputed disqualification of 
other members of the firm. 

 
3. A lawyer must disclose to the court published and controlling legal 

authority of which the lawyer is aware that is directly adverse to the 
lawyer's client's position and which has not been disclosed by opposing 
counsel. 

 
4. All conflicts are consentable with informed consent confirmed in writing. 
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TEST YOUR ETHICS IQ! 
 

 
 
I. MATERIALS FOR QUESTION A 
 

A. SCR 3.130(1.18) Duties to prospective client 
 

(a) A person who discusses with a lawyer the possibility of forming a 
client-lawyer relationship with respect to a matter is a prospective 
client. 

 
(b) Even when no client-lawyer relationship ensues, a lawyer who has 

had discussions with a prospective client shall not use or reveal 
information learned in the consultation, except as Rule 1.9 would 
permit with respect to information of a former client. 

 
(c) A lawyer subject to paragraph (b) shall not represent a client with 

interests materially adverse to those of a prospective client in the 
same or a substantially related matter if the lawyer received 
information from the prospective client that could be significantly 
harmful to that person in the matter, except as provided in 
paragraph (d). If a lawyer is disqualified from representation under 
this paragraph, no lawyer in a firm with which that lawyer is 
associated may knowingly undertake or continue representation in 
such a matter, except as provided in paragraph (d). 

 
(d) When the lawyer has received disqualifying information as defined 

in paragraph (c), representation is permissible if: 
 

(1) both the affected client and the prospective client have 
given informed consent, confirmed in writing, or; 

 
(2) the lawyer who received the information took reasonable 

measures to avoid exposure to more disqualifying 
information than was reasonably necessary to determine 
whether to represent the prospective client; and 

 
(i) the disqualified lawyer is timely screened from any 

participation in the matter and is apportioned no 
part of the fee therefrom; and 

 
(ii) written notice is promptly given to the prospective 

client. 
 
B. See also In re Marriage of Perry, 293 P.3d 170 (Mont. 2013) (wife spoke 

with attorneys three times but attorneys were not disqualified by the court 
because wife told attorneys nothing significantly harmful). 

  
  

http://www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.18).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.9).pdf
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II. MATERIALS FOR QUESTION B 
 

KBA Ethics Opinion E-436 (May 17, 2013) 
 
Subject:  Proper Retention of Closed Client Files 
 
Question: How long must a lawyer retain a closed client file, paper or electronic? 
 
Answer: The Kentucky Rules of Professional Conduct provide no set time that a 
lawyer must retain a closed client file. 
 
As a matter of good practice, a lawyer should retain a paper or electronic file for 
at least five years after the file has been closed. Even then, a lawyer should 
carefully evaluate whether the file contains items that the lawyer should retain for 
a longer time or whether special circumstances exist such that the file should be 
retained for a longer time. 
 
References 
 
SCR 3.130 [Kentucky Rules of Professional Conduct] (1.15(a)), (1.16(d)); KBA E-
300 (1985); Az. Eth. Op. 08-02 (2008); W. Va. L.E.I. Op. 2002-01 (2002); III. Adv. 
Op. 12-06 (2012); N.J. Eth. Op. 692 (2001). 
 
Discussion 
 
File Retention Policy 
 
A closed client file may contain items of importance to the client. Yet, a lawyer 
should not be required to bear the expense of storing the closed file forever. The 
question that lawyers often have is how long they must retain paper or electronic 
closed client files. 
 
Kentucky Supreme Court Rule 3.130(1.16(d)) provides: 
 

Upon termination of representation, a lawyer shall take steps to 
the extent reasonably practicable to protect a client's interests, 
such as giving reasonable notice to the client, allowing time for 
employment of other counsel, surrendering papers and property to 
which the client is entitled and refunding any advance payment of 
fee or expense that has not been earned or incurred. The lawyer 
may retain papers relating to the client to the extent permitted by 
other law. 

 
This provision makes clear that the lawyer must provide the client with anything 
in the file to which the client is entitled. Ideally, the lawyer makes the client aware 
of this right in the engagement agreement and again at the conclusion of the 
matter. 
 
The Kentucky Rules of Professional Conduct do not provide a required retention 
time for closed files. If the client does not request the file and the lawyer has not 
provided the file to the client or former client, the lawyer, as a matter of good 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-436.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.15).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
http://www.azbar.org/Ethics/EthicsOpinions/ViewEthicsOpinion?id=698
http://wvodc.org/pdf/lei/LEI%2002-01.pdf
https://www.isba.org/sites/default/files/ethicsopinions/12-06%20pdf.pdf
https://www.isba.org/sites/default/files/ethicsopinions/12-06%20pdf.pdf
http://njlaw.rutgers.edu/collections/ethics/acpe/acp692_2.html
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.16).pdf
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practice, should retain the closed file for five years. See also Az. Eth. Op. 08-02 
(2008) (five-year minimum retention); W. Va. L E.I. Op. 2002-01 (2002) (five-year 
minimum retention); Ill. Adv. Op. 12-06 (2012) (seven-year minimum retention in 
light of seven-year retention requirement for trust account records); N.J. Eth. Op. 
692 (2001) (seven-year minimum retention). 
 
Kentucky Supreme Court Rule 3.130(1.15(a)) provides a five-year retention 
requirement for certain representational records such as trust account records. 
Rule 1.15(a) states: 
 

A lawyer shall hold property of clients or third persons that is in a 
lawyer's possession in connection with a representation separate 
from the lawyer's own property. Funds shall be kept in a separate 
account maintained in the state where the lawyer's office is 
situated, or elsewhere with the consent of the client, third person, 
or both in the event of a claim by each to the property. The 
separate account referred to in the preceding sentence shall be 
maintained in a bank which has agreed to notify the Kentucky Bar 
Association in the event that any overdraft occurs in the account. 
Other property shall be identified as such and appropriately 
safeguarded. Complete records of such account funds and other 
property shall be kept by the lawyer and shall be preserved for a 
period of five years after termination of the representation. 

 
(emphasis added). Since some of the closed file is the property of the client, 
although perhaps not the kind of property contemplated by Rule 1.15(a), a logical 
approach is for a lawyer to retain a closed file for a time equal to or longer than 
the five-year retention requirement for trust account records and such. A lawyer 
who has retained a closed client file for five years has given the client ample time 
to claim the file and, in most situations, has retained the file past any point of 
usefulness or importance. 
 
Some files, however, must be retained longer than five years. The exact retention 
period depends on the nature of the matter and the information and materials 
that make up the file. As West Virginia L.E.I. Opinion 2002-01 (2002) notes, files 
involving claims of minor children should be maintained until the child reaches 
the age of majority and relevant statutes of limitations have run. Files relating to 
tax matters should be maintained as long as client liability is possible. Other 
situations in which a lawyer should retain a file longer than five years 
undoubtedly exist. 
 
A lawyer's own interest may lead a lawyer to apply a longer retention time. For 
example, a lawyer's malpractice insurer may require retention of closed files for a 
longer time. Also, a lawyer may desire to retain files for a longer time to be 
certain that any possible claims against the lawyer have expired. 
 
Though the ethical propriety of destroying closed client files is not dependent on 
notice to the client, as a matter of good practice, lawyers should inform clients of 
their right to the materials in the file in the engagement agreement and at the 
conclusion of the matter. Likewise, as a matter of good practice, lawyers should 
inform clients of their closed file retention policy. Clients should be informed of 

http://www.azbar.org/Ethics/EthicsOpinions/ViewEthicsOpinion?id=698
http://wvodc.org/pdf/lei/LEI%2002-01.pdf
https://www.isba.org/sites/default/files/ethicsopinions/12-06%20pdf.pdf
http://njlaw.rutgers.edu/collections/ethics/acpe/acp692_2.html
http://njlaw.rutgers.edu/collections/ethics/acpe/acp692_2.html
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.15).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.15).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.15).pdf
http://wvodc.org/pdf/lei/LEI%2002-01.pdf
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their right to the materials in the file, that the lawyer will maintain the file only for 
the stated time, and that the lawyer will destroy the file at the end of that time. 
The engagement agreement should be clear that the client is agreeing to the 
five-year retention policy or other mutually agreeable policy when the client signs 
the engagement agreement. Having been so informed, no client can claim a 
reasonable belief that the lawyer would retain the file longer than the lawyer 
stated as the retention policy. 
 
The Disposal of Closed Client Files 
 
Before a file is destroyed, a lawyer must ensure that the file contains no original 
wills, trust documents, deeds, or other documents that cannot be replaced. As a 
matter of good practice, a lawyer should extract such items from the file at the 
time the matter is concluded. At that time the lawyer has knowledge of what is in 
the file and the task of extracting important materials is less burdensome. 
 
The actual disposal of the materials must be done in a manner that protects the 
duty of confidentiality every lawyer owes to every client and former client under 
Rules 1.6 and 1.9. The result must be a complete destruction of the materials in 
the file as would be the case with incineration or shredding. 
 
This Opinion Replaces KBA E-300 (1985) 
 
This opinion replaces KBA E-300 (1985) and that opinion is hereby withdrawn. 
KBA E-300 provided guidance appropriate for its era about the disposition of 
closed files under the Code of Professional Responsibility in effect at the time. 
The Code has been replaced by the Kentucky Rules of Professional Conduct. 
The current opinion relies on the current standards of professional responsibility 
and also provides guidance more suited for and beneficial to lawyers in this day 
and time. 

 
III. MATERIALS FOR QUESTION C 
 

SCR 3.130(1.9) Duties to former clients 
 
(a) A lawyer who has formerly represented a client in a matter shall not 

thereafter represent another person in the same or a substantially related 
matter in which that person's interests are materially adverse to the 
interests of the former client unless the former client gives informed 
consent, confirmed in writing. 

 
(b) A lawyer shall not knowingly represent a person in the same or a 

substantially related matter in which a firm with which the lawyer formerly 
was associated had previously represented a client 

 
(1) whose interests are materially adverse to that person; and 
 
(2) about whom the lawyer had acquired information protected by 

Rules 1.6 and 1.9(c) that is material to the matter; unless the 
former client gives informed consent, confirmed in writing. 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.9).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.9).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.9).pdf
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(c) A lawyer who has formerly represented a client in a matter or whose 
present or former firm has formerly represented a client in a matter shall 
not thereafter: 

 
(1) use information relating to the representation to the disadvantage 

of the former client except as these Rules would permit or require 
with respect to a client, or when the information has become 
generally known; or 

 
(2) reveal information relating to the representation except as these 

Rules would permit or require with respect to a client. 
 
Comment 3 to SCR 3.130(1.9) 
 
(3) Matters are "substantially related" for purposes of this Rule if they involve the 
same transaction or legal dispute or if there otherwise is a substantial risk that 
confidential factual information as would normally have been obtained in the prior 
representation would materially advance the client's position in the subsequent 
matter. For example, a lawyer who has represented a business person and 
learned extensive private financial information about that person may not then 
represent that person's spouse in seeking a divorce. Similarly, a lawyer who has 
previously represented a client in securing environmental permits to build a 
shopping center would be precluded from representing neighbors seeking to 
oppose rezoning of the property on the basis of environmental considerations; 
however, the lawyer would not be precluded, on the grounds of substantial 
relationship, from defending a tenant of the completed shopping center in 
resisting eviction for nonpayment of rent. Information that has been disclosed to 
the public or to other parties adverse to the former client ordinarily will not be 
disqualifying. Information acquired in a prior representation may have been 
rendered obsolete by the passage of time, a circumstance that may be relevant 
in determining whether two representations are substantially related. In the case 
of an organizational client, general knowledge of the client's policies and 
practices ordinarily will not preclude a subsequent representation; on the other 
hand, knowledge of specific facts gained in a prior representation that are 
relevant to the matter in question ordinarily will preclude such a representation. A 
former client is not required to reveal the confidential information learned by the 
lawyer in order to establish a substantial risk that the lawyer has confidential 
information to use in the subsequent matter. A conclusion about the possession 
of such information may be based on the nature of the services the lawyer 
provided the former client and information that would in ordinary practice be 
learned by a lawyer providing such services. 

 
IV. MATERIALS FOR QUESTION D 
 

A. SCR 3.130(1.8) Conflict of interest: current clients; specific rules 
 

(h) A lawyer shall not: 
 

(1) make an agreement prospectively limiting the lawyer's 
liability to a client for malpractice unless the client is 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.9).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.8).pdf
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independently represented in making the agreement; or . . 
. . 

 
Comment 14 to SCR 3.130(1.8) 
 
(14) Agreements prospectively limiting a lawyer's liability for malpractice 
are prohibited unless the client is independently represented in making 
the agreement because they are likely to undermine competent and 
diligent representation. Also, many clients are unable to evaluate the 
desirability of making such an agreement before a dispute has arisen, 
particularly if they are then represented by the lawyer seeking the 
agreement. This paragraph does not, however, prohibit a lawyer from 
entering into an agreement with the client to arbitrate legal malpractice 
claims, provided such agreements are enforceable and the client is fully 
informed of the scope and effect of the agreement. Nor does this 
paragraph limit the ability of lawyers to practice in the form of a limited- 
liability entity, where permitted by law, provided that each lawyer remains 
personally liable to the client for his or her own conduct and the firm 
complies with any conditions required by law, such as provisions requiring 
client notification or maintenance of adequate liability insurance. Nor does 
it prohibit an agreement in accordance with Rule 1.2 that defines the 
scope of the representation, although a definition of scope that makes the 
obligations of representation illusory will amount to an attempt to limit 
liability. 

 
B. SCR 3.130(1.4(b)) Communication 
 

(b)  A lawyer shall explain a matter to the extent reasonably necessary to 
permit the client to make informed decisions regarding the representation. 

 
C. ABA Op. 02-425 (2002) Excerpt  
 

ABA Formal Opinion 02-425 (2002) states: 
 

It is ethically permissible to include in a retainer agreement 
with a client a provision that requires the binding arbitration 
of fee disputes and malpractice claims provided that (1) the 
client has been fully apprised of the advantages and 
disadvantages of arbitration and has been given sufficient 
information to permit her to make an informed decision 
about whether to agree to the inclusion of the arbitration 
provision in the retainer agreement, and (2) the arbitration 
provision does not insulate the lawyer from liability or limit 
the liability to which she would otherwise be exposed 
under common and/or statutory law. 

 
D. Opinions from Other Jurisdictions 
 

See, e.g., Ala. Eth. Op. 2002-04 (2002); Ariz. Eth. Op. 94-05 (1994); Cal. 
Eth. Op. 1989-116 (1989); Me. Eth. Op. 170 (1999); Mich. Eth. Op. RI- 
257 (1996); N.Y. County Lawyers' Ass'n Eth. Op. 723 (1997); N.C. RPC 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.8).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.4).pdf
http://www.azbar.org/Ethics/EthicsOpinions/ViewEthicsOpinion?id=668
http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=liCzGfQvOjQ%3d&tabid=840
http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=liCzGfQvOjQ%3d&tabid=840
http://www.mebaroverseers.org/attorney_services/opinion.html?id=89504
http://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=1127
http://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=1127
http://www.nycla.org/siteFiles/Publications/Publications1344_0.pdf
https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/rpc-107/


97 
 

107 (1991); Okla. Eth. Op. 312 (2000); Tx. Eth. Op. 586 (2008); Vt. Eth. 
Op. 2003-7 (2003); Va. Eth. Op. 1586 (1994). 

 
E. Case Law on the Enforceability of Such Provisions as a Matter of 

Contract Law 
 

See, e.g., Bruszewski v. Motley, Rice, LLC, 2012 WL 6691643 (E.D. Ky. 
Dec. 21, 2012) (conflicting arbitration provisions in two separate engage-
ment agreements were unenforceable because unconscionable; neither 
provision mentioned the waiver of the right to a jury trial; one mentioned 
seeking the advice of independent counsel; the heading of one was 
misleading; the provisions conflicted on the procedure to be followed for 
an arbitration subjecting the client to different proceedings and rules in 
separate locations; the second attorney was brought in late in the original 
representation by the original attorney with no prior knowledge or consent 
by the client); MCA Financial Group, LTD, v. Gardere Wynne Sewell,  
L.L.P., 2007 WL 951959 (D. Ariz. Mar. 27, 2007) (arbitration provision in 
engagement agreement enforced); Royston, Rayzor, Vickery, & Williams,  
L.L.P. v. Lopez, 2013 WL 3226847 (Tex. Ct. App. June 27, 2013)1 
(arbitration provision unconscionable because too one-sided since claims 
of firm relating to the firm's fees and costs were not subject to the 
arbitration provision); Slater-Moore v. Goeldner, 113 So.3d 521 (Miss. 
2013) (arbitration provision regarding fees enforced); Hodges v.  
Reasonover, 103 So.3d 1069 (La. 2012) (court refused to enforce 
arbitration clause because lawyer did not explain and client did not 
understand that the clause was to apply to malpractice claims as well as 
fee disputes). 

 
V. MATERIALS FOR QUESTION E 
 

KBA Ethics Opinion E-434 (November 17, 2012) 
 
Subject: Ethical Considerations Relating to a Lawyer's Use of Social Network 
Sites2 to Benefit a Client3 
 
Question: May a lawyer access or otherwise use the social network site of a 
third-person to benefit a client? 

                                                
1
 Editor's Note: Judgment was reversed by Royston, Rayzor, Vickery & Williams, LLP v. Lopez, 

467 S.W.3d 494 (Tex. 2015). 
 
2
 Social networks, as commonly understood at the time this opinion was written, include web- 

based services that allow individuals to build a public or semi-public bounded system; to identify 
users with whom they share connections and view and traverse their list of connections and those 
made by others in the system. Boyd, D. M. and Ellison, N. B., "Social Network Sites: Definition, 
History, and Scholarship," Journal of Computer-Mediated Communications (2007), 
http://jcmc.indiana.edu/voll 3/issuel /boyd.ellison.html. 
 
3
 This opinion only addresses ethical considerations relating to the lawyer's use of social network 

sites of third persons. It does not address the ethical restrictions on a lawyer's use of his or her 
own social network site for advertising or other purposes. 
 

https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/rpc-107/
http://ethics.okbar.org/EthicsCounsel/EthicsOpinions/Opinion312.aspx
http://legalethicstexas.com/Ethics-Resources/Opinions/Opinion-586
http://www.vsb.org/docs/LEO/1586.pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/Ethics_Opinions_(Part_2)_/kba_e-434.pdf
http://jcmc.indiana.edu/voll%203/issuel%20/boyd.ellison.html
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Answer: A lawyer may access or otherwise use the social network site of a third- 
person to benefit a client, as long as the conduct does not violate the Rules of 
Professional Conduct. 
 
References: SCR 3.130(3.5), (4.1), (4.2), (4.3), (8.4)(a) and (c); Risk Managing 
Internet Social Network Investigations, 23 The Risk Manager (newsletter of 
Lawyers Mutual Ins. Co. of Ky.) (Spring 2012), www.lmick.com/resources/the-
risk-manager-by-year/187-newsletter-2012.html;4 Journal of Computer-Mediated 
Communications (2007); San Diego Co. Bar Op. 2011-12 (2011); N.Y. State Bar 
Assn. Op. 843 (2010). 
 
Introduction 
 
The dramatic changes in information technology and the growth of social network 
sites such as Facebook have significantly changed the way people communicate. 
At the same time, these changes have made a wealth of personal information 
available over the internet. While many use these networks for social purposes, 
connecting with friends and family, they also can be used for business and 
professional purposes and may be a valuable resource for a practicing lawyer. 
Information posted on the social network site of an adverse party, a witness, juror 
or other third person could be very useful to the lawyer investigating a matter on 
behalf of a client. 
 
The Committee has received several inquiries regarding the use of social 
network sites and the extent to which lawyers may go to obtain access to 
information from the site of an opponent or other third person. In addressing 
these issues, the Committee perceived two challenges. First, ethical issues 
raised by modern technology were not even imagined by the drafters of the 
Rules of Professional Conduct. However, after considerable discussion the 
Committee concluded that, despite the advances in technology, the core ethical 
principles upon which the profession has relied for generations – honesty and 
fairness – remain unchanged. In the final analysis, though social networking may 
appear to raise new ethical issues that might require new rules, the current rules 
adequately address those issues that have been brought to the attention of the 
Committee. For example, if the Rules of Professional Conduct prohibit lawyers 
from contacting jurors or communicating with represented parties in the non-
technical world, they prohibit such conduct in the virtual world. The underlying 
principles of fairness and honesty are the same, regardless of context. 
 
The second challenge related to the specific scenarios that the Committee was 
asked to address. We quickly realized that social networking is extraordinarily 
complex and is being modified constantly. In addition, new systems are being 
developed every day and it is beyond the Committee's capacity to imagine what 
might develop in the future. Because of this, it is not possible to draft an opinion 
with specific scenarios that would be comprehensive and enduring. 
Nevertheless, the Committee believes it would be helpful to address the basic 
Rules of Professional Conduct that might be implicated when a lawyer accesses 

                                                
4
 Editor's Note: article may now be found online at http://www.lmick.com/resources/risk-

management-articles/subject-index/item/risk-managing-internet-social-network-investigations.  

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(3.5).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.1).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.3).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://www.nysba.org/CustomTemplates/Content.aspx?id=5162
http://www.nysba.org/CustomTemplates/Content.aspx?id=5162
http://www.lmick.com/resources/risk-management-articles/subject-index/item/risk-managing-internet-social-network-investigations
http://www.lmick.com/resources/risk-management-articles/subject-index/item/risk-managing-internet-social-network-investigations
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or otherwise uses a social network site to benefit a client. Specifically, those rules 
are: 

 

 SCR 3.130(4.1) Truthfulness in Statements to Others 

 SCR 3.130(4.2) Communication with Person Represented by Counsel 

 SCR 3.130(4.3) Dealing with Unrepresented Person 

 SCR 3.130(3.5) Impartiality and Decorum of the Tribunal 

 SCR 3.130(8.4(a)-(c)) Misconduct 
 
Some inquiries have focused on whether a lawyer may access the site of a third 
person. If the site is "public," and accessible to all, then there does not appear to 
be any ethical issue.5 If, however, access is limited, then there may be issues of 
what the lawyer can do to gain access. The Rules of Professional Conduct 
require truthfulness and honesty in dealing with others. Specifically, SCR 
3.130(4.1) prohibits a lawyer from making false statements.6 Also relevant is 
SCR 3.130(8.4), which prohibits the lawyer from engaging in dishonest conduct.7 
 
Social network sites generally permit certain people to send messages to others. 
A lawyer's communication with someone represented by counsel is addressed by 
SCR 3.130(4.2), which generally prohibits direct contact.8 To the extent that 
someone is represented by counsel, it would apply. The Commentary to Rule 4.2 
explains that the rule is to protect against uncounseled disclosures and applies 
even though the represented person initiates or consents to the contact.9 If a 
person with whom the lawyer is communicating is unrepresented, such as a 
witness, then SCR 3.130(4.3) would apply.10 The Rules of Professional 

                                                
5
 See, San Diego Co. Bar Op. 2011-2 (2011). See also, N.Y. Bar Assn. Op. 843 (2010). 

 
6
 SCR 3.130(4.1) provides: "In the course of representing a client a lawyer: (a) shall not knowingly 

make a false statement of material fact or law to a third person; and (b) if a false statement of 
material fact or law has been made, shall take reasonable remedial measures to avoid assisting a 
fraudulent or criminal act by a client including, if necessary, disclosure of a material fact, unless 
prohibited by Rule 1.6. 
 
7
 SCR 3.130(8.4 (a), (b), (c)) provides: "It is professional misconduct for a lawyer to: (a) violate or 

attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, 
or do so through the acts of another; (b) commit a criminal act that reflects adversely on the 
lawyer's honesty, trustworthiness or fitness as a lawyer in other respects; (c) engage in conduct 
involving dishonesty, fraud, deceit or misrepresentation...." 
 
8
 SCR 3.130(4.2) provides: "In representing a client, a lawyer shall not communicate about the 

subject of the representation with a person the lawyer knows to be represented by another lawyer 
in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by 
law or a court order." 
 
9
 See Comments 1 and 3 to Rule 4.2. 

 
10

 SCR 3.130(4.3) provides: "In dealing on behalf of a client with a person who is not represented 
by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer 
knows or reasonably should know that the unrepresented person misunderstands the lawyer's 
role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The 
lawyer shall not give legal advice to an unrepresented person. The lawyer may suggest that the 
unrepresented person secure counsel." 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.1).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.3).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(3.5).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.1).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.1).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.3).pdf
http://www.nysba.org/CustomTemplates/Content.aspx?id=5162
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.1).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.6).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.3).pdf
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Conduct,11 as well as various statutes and court rules, prohibit improper contact 
with jurors. Those prohibitions would apply in the social network context as well. 

 
Finally, questions have arisen as to whether a lawyer may request a third person, 
such as a paraprofessional, investigator or other non-lawyer staff member, to 
obtain information through means that the lawyer could not ethically use. SCR 
3.130(8.4)12 and the Comments13 normally would prohibit such conduct. As a 
general rule, a lawyer cannot use another to do that which the lawyer is 
prohibited from doing. 
 
Conclusion 
 
Social networking and other technological advances have provided, and will 
continue to provide, endless possibilities for obtaining information that may be 
useful in the representation of a client. These systems are extraordinarily 
complicated and constantly changing, and thus it would be impossible to address 
every possible ethical consideration that might arise in conjunction with the use 
of social network sites. Several core principles are clear. Every lawyer is bound 
by the Rules of Professional Conduct. Those rules prohibit a lawyer from 
misrepresenting material facts, or engaging in conduct involving dishonesty, 
fraud, deceit or misrepresentation. They also provide that a lawyer may not 
communicate with persons represented by counsel or state or imply disinterest in 
dealing with unrepresented persons. In addition, the rules prohibit improper 
contact with jurors. Finally, Rule 8.4(a) prohibits a lawyer from using a third 
person to engage in conduct that would violate the Rules of Professional 
Conduct, if done by a lawyer. A lawyer must keep all of these rules in mind when 
deciding the appropriate use of social network sites. 

 
  

                                                
11

 SCR 3.130(3.5) provides: "A lawyer shall not: (a) seek to influence a judge, juror, prospective 
juror or other official by means prohibited by law; (b) communicate ex parte with such a person as 
to the merits of the cause except as permitted by law or court order; (c) communicate with a juror 
or prospective juror after discharge of the jury if: (1) the communication is prohibited by law, local 
rule, or court order; (2) the juror has made known to the lawyer a desire not to communicate; or 
(3) the communication involves misrepresentation, coercion, duress or harassment; or (d) engage 
in conduct intended to disrupt the tribunal." 
 
12

 SCR 3.130(8.4) provides that it is "professional misconduct for a lawyer to assist or induce 
another to engage in conduct that violates the Rules of Professional Conduct." 
 
13

 Comment 1 to Rule 8.4 provides: "Lawyers are subject to discipline when they violate or 
attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so 
or do so through the acts of another, as when they request or instruct an agent to do so on the 
lawyer's behalf." 
 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(3.5).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(8.4).pdf
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VI. MATERIALS FOR QUESTION F 
 

SCR 3.130(1.7) Conflict of interest: current clients 
 
(a) Except as provided in paragraph (b), a lawyer shall not represent a client 

if the representation involves a concurrent conflict of interest. A 
concurrent conflict of interest exists if: 

 
(1) the representation of one client will be directly adverse to another 

client; or 
 
(2) there is a significant risk that the representation of one or more 

clients will be materially limited by the lawyer's responsibilities to 
another client, a former client or a third person or by a personal 
interest of the lawyer. 

 
(b) Notwithstanding paragraph (a), a lawyer may represent a client if: 
 

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected 
client; 

 
(2) the representation is not prohibited by law; 
 
(3) the representation does not involve the assertion of a claim by one 

client against another client represented by the lawyer in the same 
litigation or other proceeding before a tribunal; and 

 
(4) each affected client gives informed consent, confirmed in writing. 

The consultation shall include an explanation of the implications of 
the common representation and the advantages and risks 
involved. 

 
VII. MATERIALS FOR QUESTION G 
 

SCR 3.130(3.7) Lawyer as witness 
 
(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to 

be a necessary witness unless: 
 

(1) the testimony relates to an uncontested issue; 
 
(2) the testimony relates to the nature and value of legal services 

rendered in the case; or 
 
(3) disqualification of the lawyer would work substantial hardship on 

the client. 
 
(b) A lawyer may act as advocate in a trial in which another lawyer in the 

lawyer's firm is likely to be called as a witness unless precluded from 
doing so by Rule 1.7 or Rule 1.9. 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.7).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(3.7).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.7).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.9).pdf
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VIII. MATERIALS FOR QUESTION H 
 

A. SCR 3.130(4.2) Communication with person represented by counsel 
 

In representing a client, a lawyer shall not communicate about the subject 
of the representation with a person the lawyer knows to be represented 
by another lawyer in the matter, unless the lawyer has the consent of the 
other lawyer or is authorized to do so by law or a court order. 

 
Comment 7 to SCR 3.130(4.2) 

 
In the case of a represented organization, this Rule prohibits 
communications to a constituent of the organization who supervises, 
directs or regularly consults with the organization's lawyer concerning the 
matter or has authority to obligate the organization with respect to the 
matter or whose act or omission in connection with the matter may be 
imputed to the organization for purposes of civil or criminal liability. 
Consent of the organization's lawyer is not required for communication 
with a former constituent. If a constituent of the organization is 
represented in the matter by his or her own counsel, the consent by that 
counsel to a communication will be sufficient for purposes of this Rule. 
Compare Rule 3.4(g). In communicating with a current or former 
constituent of an organization, a lawyer must not use methods of 
obtaining evidence that violate the legal rights of the organization. See 
Rule 4.4. 

 
B. SCR 3.130(4.4) Respect for rights of third persons 
 

In representing a client, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay, or burden a third 
person, or use methods of obtaining evidence that violate the legal rights 
of such a person. 
…. 
 
Comment 1 to SCR 3.130(4.4) 
 
Responsibility to a client requires a lawyer to subordinate the interests of 
others to those of the client, but that responsibility does not imply that a 
lawyer may disregard the rights of third persons. It is impractical to 
catalogue all such rights, but they include legal restrictions on methods of 
obtaining evidence from third persons and unwarranted intrusions into 
privileged relationships such as the client-lawyer relationship. 

 
IX. MATERIALS FOR QUESTION I 
 

A. Comment 4 to SCR 3.130(1.10) 
 

The rule in paragraph (a) also does not prohibit representation by others 
in the law firm where the person prohibited from involvement in a matter 
is a nonlawyer, such as a paralegal or legal secretary. Nor does 
paragraph (a) prohibit representation if the lawyer is prohibited from 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.2).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(3.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(4.4).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.10).pdf
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acting because of events before the person became a lawyer, for 
example, work that the person did while a law student. Such persons, 
however, ordinarily must be screened from any personal participation in 
the matter to avoid communication to others in the firm of confidential 
information that both the nonlawyers and the firm have a legal duty to 
protect. See Rules 1.0(k) and 5.3. 

 
B. SCR 3.130(1.0(k)) 
 

"Screened" denotes the isolation of a lawyer from any participation in a 
matter through the timely imposition of procedures within a firm that are 
reasonably adequate under the circumstances to protect information that 
the isolated lawyer is obligated to protect under these Rules or other law. 

 
C. See also KBA E-308 (1985). 

 
X. MATERIALS FOR QUESTION J 
 

A. SCR 3.130(1.4) Communication 
 

(a) A lawyer shall: 
 

(1) promptly inform the client of any decision or circumstance 
with respect to which the client's informed consent, as 
defined in Rule 1.0(e), is required by these Rules; 

 
(2) reasonably consult with the client about the means by 

which the client's objectives are to be accomplished; 
 
(3) keep the client reasonably informed about the status of the 

matter; 
 
(4) promptly comply with reasonable requests for information; 

and 
 
(5) consult with the client about any relevant limitation on the 

lawyer's conduct when the lawyer knows that the client 
expects assistance not permitted by the Rules of 
Professional Conduct or other law. 

 
(b) A lawyer shall explain a matter to the extent reasonably necessary 

to permit the client to make informed decisions regarding the 
representation. 

 
B. Comment 4 to SCR 3.130(1.16) 
 

A client has a right to discharge a lawyer at any time, with or without 
cause, subject to liability for payment for the lawyer's services. Where 
future dispute about the withdrawal may be anticipated, it may be 
advisable to prepare a written statement reciting the circumstances. 

 

http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(1.0).pdf
http://c.ymcdn.com/sites/www.kybar.org/resource/resmgr/SCR3/SCR_3.130_(5.3).pdf
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C. Kentucky Bar Association E-424 (March 2005) 
 

Subject: Departure from a Law Firm 
 
Question I.A.: When a lawyer terminates his or her relationship with a 
private law firm,14 must the departing lawyer, or the firm, communicate 
with current clients regarding the departure? 
 
Answer: Yes. See discussion below. 
 
Question I.B.: When a lawyer terminates his or her relationship with a 
private law firm, may the departing lawyer communicate with individuals 
other than current clients, including former clients and "firm" clients, 
regarding the departure? 
 
Answer: Qualified Yes. See discussion below. 
 
Question II.: When a lawyer terminates his or her relationship with a 
private law firm to continue in private practice, may the departing lawyer 
take the files of current clients whom the departing lawyer is 
representing? 
 
Answer: Qualified Yes. See discussion below. 
 
References: SCR 3.130-1.4, 1.10, 1.16, 5.1, 5.6, and 8.315; ABA Formal 
Opinion 99-414 (1999); S.C. Ethics Op. 02-17 (2002); Ct. Ethics Op. 00-
25 (2000); Pa. Ethics Op. 99-100 (1999); Ohio Op. 98-5 (1998); 
Philadelphia Ethics Op. 92-8 (1992); N.Y. Co. Lawyers' Assn. Op. 679 
(90-4) (1990). 
 
Opinion 
 
Traditions within the legal community have changed dramatically over the 
last fifty years and lawyers no longer join firms with the expectation that 
they will remain with the same firm for their entire career. The lateral 
movement of lawyers, from one practice to another, presents a number of 
ethical and legal issues to be considered by both the departing lawyer 
and those who remain behind. There are essentially three types of ethical 
issues to be addressed in these situations. One relates to the duties owed 
to current client by both the departing lawyer and the private law firm. 
These include the duty to communicate and keep the client informed and 
to otherwise protect the client's interests. Another issue relates to the 

                                                
14

 This opinion is limited to ethical issues arising when a private practitioner terminates his or her 
relationship with a private law firm. Although the issues facing departing government and entity 
lawyers are not addressed, it is noted that all lawyers, irrespective of where they work, have a 
responsibility to protect the interests of their clients upon termination of the relationship. SCR 
3.130-1.16(d). 
 
15

 Editor’s note: see current SCR 3.130(8.4). 
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propriety of the departing lawyer communicating with the public (including 
former and firm clients) about his or her changed affiliation and 
availability. Finally, there are issues related to the possession of client 
files. 
 
While this opinion focuses on a lawyer's ethical duty to a client and 
communication with the public, the Committee acknowledges that there is 
an equally important set of issues relating to the economic and legal 
relationship between the departing lawyer and the former law firm. There 
may be questions as to the allocation of fees, the notice the departing 
lawyer must give to the firm, and entitlement to various firm assets. 
Lawyers who practice together have fiduciary responsibilities to one 
another and they have the duty to conduct themselves ethically, keeping 
in mind the mandates of RPC 8.316 (prohibiting conduct involving 
dishonesty, fraud, deceit or misrepresentation) and 5.6 (prohibiting 
restrictions of the right to practice law). Much has been written about 
lawyers' duties to one another, both from an ethical standpoint and from a 
legal perspective. (See, e.g., Robert W. Hillman, Hillman on Lawyer 
Mobility – The Law and Ethics of Partner Withdrawals and Law Firm  
Breakups (Second Edition 1998) and Robert W. Hillman, "Loyalty in the 
Firm: A Statement Of General Principles on the Duties of Partners 
Withdrawing from Law Firms," 55 Wash. & Lee L. Rev. 997 (1998)). 
Although these economic and fairness issues are significant, they are 
primarily legal questions beyond this Committee's authority and are not 
addressed in this opinion. 
 
I. Communicating with Clients 
 
Although Questions I.A. and I.B. both relate to communication about the 
lawyer's departure, they approach the issue from very different 
perspectives. Question I.A. asks whether a departing lawyer or the firm 
must communicate with current clients17 regarding the departure. 
Although the question is phrased in terms of communication, the 
underlying issue relates to both communication and continued 
representation. 
 
When a lawyer leaves a firm,18 the relationship between the parties will 
change, but both the departing lawyer and the firm must take reasonable 

                                                
16

 Editor’s note: see current SCR 3.130(8.4). 
 
17

 At the time of a break-up, it is very likely that the departing lawyer will view certain current 
clients as "his," and the firm will regard the same clients as "firm clients." Irrespective of how the 
departing lawyer or the firm views a particular client, the client is not property and does not 
"belong" to anyone. 
 
18

 The inquiry assumes that there is a legal relationship between the departing lawyer and the 
firm – i.e., the departing lawyer is a part of the organization as an employee, partner, shareholder, 
member or the like. Lawyers who merely share office space do not normally have the same 
duties as those described in this opinion. Obviously office sharers need to keep their clients 
informed of the office location, but there is no choice to be made by the client when office sharers 
part ways because, unlike the firm, office sharers do not have responsibilities for the clients of 
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steps to ensure that client interests are protected and that the 
requirements of RPC 1.16 are satisfied.19 To that end, each client for 
whom the departing lawyer currently is responsible, or for whom the 
lawyer plays a significant role in the firm's delivery of services, must be 
notified of the departure and of the client's right to determine who will 
represent him or her in the future. (This is not to suggest that notice must 
be given to every client for whom a departing lawyer has done any work. 
Where the departing lawyer's connection with a client is so limited that the 
client will not be affected by the departure – for example where the 
departing lawyer's only involvement with a client was to undertake some 
research at the request of a supervising lawyer – no notice is required). 
 
This duty to notify the client arises from the lawyer's duty to keep the 
client reasonably informed under SCR 3.130-1.420 and the client's right to 
counsel of his or her own choosing, as reflected in SCR 3.130-1.1621 and 
5.6.22 Not only will the departing lawyer have an obligation to make sure 
that the client is informed about the change, but those who remain with 
the firm may have obligations as well. As noted by ABA Formal Opinion 
99-414 (1999), "firm members remaining, and especially those with 
supervisory responsibility, have an obligation under the Rules of 
Professional Conduct,23 and may have obligations as well under other 

                                                                                                                                            
one another. If, however, office sharers give the appearance of a firm, then the same duties 
described above may apply. See SCR 3.130-1.10, Comment [1]. But see, KBA E-396 (1997) and 
KBA E-311 (1986) describing the ethical problems of such associations. 
 
19

 SCR 3.130-1.16(d) provides "(u)pon termination of representation, a lawyer shall take steps to 
the extent reasonably practicable to protect the client's interests, such as giving reasonable 
notice to the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled and refunding any advance payment of fee that has not 
been earned." See also, Barbara Rea, "Breaking Up Is Hard to Do," Ky. Bench & Bar 36 (Spring 
1996) on the lawyer's responsibility upon termination of the relationship with the client. 
 
20

 SCR 3.130-1.4 provides: 
 

(a) A lawyer should keep a client reasonably informed about the status of a matter and 
promptly comply with reasonable requests for information. 
 
(b) A lawyer should explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 

 
21

 SCR 3.130-1.16, Comment [4], provides, in part, "[a] client has a right to discharge a lawyer 
any time, with or without cause, subject to liability for payment of the lawyer's services." 
 
22

 See Comment [1] expressing the view that one of the policy reasons that the rules prohibit 
restrictions on the right to practice law (non-competes) is that it "limits the freedom of clients to 
choose a lawyer." 
 
23

 See SCR 3.130-5.1, which provides, in part: 
 

(a) A partner in a lawyer firm . . . shall make reasonable efforts to ensure that the firm has 
in effect measures giving reasonable assurance that all lawyers in the firm conform to the 
Rules of Professional Conduct. 
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law, to assure to the extent reasonably practicable that the withdrawal 
from the firm is accomplished without material adverse effect on any 
client's interests...." Recognizing this joint responsibility, the ABA Formal 
Opinion states that notice may come from the departing lawyer, from the 
firm, or from both. The Committee agrees with the ABA that joint notice is 
preferable, but recognizes that this is not always practical. The critical 
point is that the client receives notice from someone associated with the 
firm and that the notice impartially and fairly provides the information 
necessary for the client to make an informed decision about future 
representation. 
 
The Committee has reviewed a number of ethics opinions24 from other 
jurisdictions on the subject of the notice's content and method of 
communication and concluded that the following principles should be 
followed where notice to current clients is required: 
 

 Notice may be given in-person or in writing. Although in-person 
communication with current clients is not prohibited under RPC 
7.09(1),25 the Committee believes that all parties will be better 
served by written notice.26 

 

 Communication should not urge the client to terminate his or her 
relationship with the firm, but may indicate the departing lawyer's 
willingness and ability to continue to represent the client.27 

 

 Communication must clearly state that the client has the right to 
decide who shall represent him or her in the future – this includes 
the firm, the departing lawyer or another lawyer. 

 

 All communication with clients (whether initiated by the departing 
lawyer or the firm) should be respectful of the rights and 

                                                                                                                                            
(b) A lawyer having direct supervisory authority over another lawyer shall make 
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional 
Conduct. 

 
24

 See, e.g., ABA Formal Opinion 99-414; S.C. Ethics Op. 02-17 (2002); Ct. Ethics Op. 00-25 
(2000); Pa. Ethics Op. 99-100 (1999); Ohio Op. 98-5 (1998); Philadelphia Ethics Op. 92-8 (1992); 
N.Y. Co. Lawyers' Assn. Op. 679 (90-4) (1990). 
 
25

 Editor’s note: see current SCR 3.130(7.20). 
 
26

 Pennsylvania Bar Association Committee on Legal Ethics and Professional Responsibility 
Opinion 99-100 (1999) acknowledges that there is no prohibition against in-person contact with 
existing clients, but the Committee notes that written communications will provide a record of 
such communications, presumably so there is no basis for dispute as to what the client was told 
regarding the departure. 
 
27

 The departing lawyer must be careful to avoid conflicts of interest occasioned by his or her new 
affiliation. See, SCR 3.130-1.10. 
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professional abilities of all concerned and should not be 
disparaging in any way. 

 
ABA Formal Opinion 99-414 concludes by noting that a lawyer does not 
necessarily violate the Rules of Professional Conduct by advising current 
clients of the departure, even before giving notice to the firm. 
Nevertheless, it reminds lawyers that such pre-notification communi-
cations may violate the lawyer's fiduciary duties or other legal 
responsibilities to the firm and expose the lawyer to potential civil liability. 
The Opinion emphasizes that "[b]efore preparing to leave one firm for 
another, the departing lawyer should inform herself of applicable law 
other than the Model Rules, including the law of fiduciaries, property and 
unfair competition. She also should take care to act lawfully in taking or 
utilizing the firm's information or other property." The Committee concurs 
in those cautions and strongly encourages departing lawyers to notify the 
firm before notifying clients. 
 
The above discussion relates to communications between the departing 
lawyer, or the firm, and current clients. Question I.B. raises issues with 
regard to communications with former clients (those for whom the 
departing lawyer has done significant work in the past), firm clients (those 
who have been or are represented by other lawyers in the firm, but for 
whom the departing lawyer has done no work) and others. The duty to 
communicate under RPC 1.4 would, by its terms, appear to apply only to 
current clients. Thus a departing lawyer has no obligation to communicate 
about his or her departure with former clients or with firm clients. On the 
other hand, the departing lawyer may wish to advise former clients, as 
well as firm clients with whom the lawyer has had no association and 
others, of the change in affiliation. In such cases, the lawyer must consult 
Kentucky's advertising rules, contained in SCR 3.130-7.01-7.5028 and 
SCR 3.130-8.329 (misconduct). Of particular applicability is SCR 3.130-
7.09 (direct contact with prospective clients); SCR 3.130-7.15 
(communications concerning a lawyer's services);30 SCR 3.130-7.20 
(advertising); and SCR 3.130-8.3 (misconduct).31 
 
II. Retention of Client Files 
 
One of the most difficult questions in any departure relates to the 
possession of client files – may the departing lawyer take the files to the 
new firm or does the former firm have the right to retain the files? As a 
general rule, client files and property must be handled in accordance with 
the client's wishes and this is a matter that should be addressed in 

                                                
28

 Editors’ note: see current SCR 3.130(7)-(7.60). 
 
29

 Editor’s note: see current SCR 3.130(8.4). 
 
30

 Editor’s note: see current SCR 3.130(7.10). 
 
31

 Editor’s note: see current SCR 3.130(8.4). 
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conjunction with the client's decision regarding future representation. SCR 
3.130-1.16(d), dealing with termination of representation, provides in part 
that "[u]pon termination of the representation, a lawyer shall take steps to 
the extent reasonably practicable to protect a client's interests, such as ... 
surrendering papers and property to which the client is entitled...." (See, 
KBA E-395 (1997) and KBA E-235 (1980) for examples of items that must 
be returned to the client). Thus, if the client effectively terminates his or 
her relationship with the former firm and elects to be represented by the 
departing lawyer, the departing lawyer may take the client's active file to 
the new firm. Likewise, where the client elects to remain with the former 
firm, the firm is entitled to keep the file. 
 
In order to protect the client, the departing lawyer and the firm, the 
removal of any files from the firm should be authorized by the client in 
writing. The fact that the departing lawyer may have authority to remove a 
file, because the client has authorized it, does not mean that the firm has 
no interest in it. Likewise, the departing lawyer may have an interest in 
the file where the client has elected to be represented by the firm. 
Irrespective of who is entitled to the original file, the other may have a 
legitimate interest in its content, because, among other reasons, it would 
be essential in defending a later malpractice action.32 To safeguard all of 
these interests, the departing lawyer should not remove files without 
giving notice to the firm. This will assist in an orderly transition, permit the 
firm or the departing lawyer to make copies and ensure that the removal 
is properly documented. Moreover, all lawyers must take care to ensure 
that confidential information is protected as required by SCR 3.130-1.6 
and 1.9. 
 
One final issue may arise with respect to client files. Where the client 
elects to follow the departing lawyer in his or her continued private 
practice, the former firm might assert that it is entitled to retain "the file" 
until such time as it has been paid for services previously rendered. 
Although the client has the unfettered right to terminate the relationship 
with the former firm, he or she is still liable for payment for past services. 
See, SCR 3.130-1.16 Comment [4]. This does not mean, however, that 
the former firm may hold the client's file hostage. Comment [9] to SCR 
3.130-1.16 provides that a "lawyer may retain papers as security for a fee 
only to the extent permitted by law." In KBA E-395 (1997), this Committee 
noted that although Kentucky law provided for "charging liens" (a lien on 
funds or property recovered), there was no similar provision for an 
attorney to assert a "retaining lien." The Committee went on to note that 
even in those states where the assertion of a retaining lien is legal, there 
may be ethical limits on its exercise, citing ABA Annotated Model Rules 
pp 257-58. It concluded that "[w]hile the lawyer is entitled to 
reimbursement for costs incurred ... the lawyer should 'surrender' the file 
even if reimbursement is not forthcoming." The one exception noted in 
KBA E-395 relates to "work product." Where a client has not paid the 

                                                
32

 See, e.g., D.C. Bar Legal Ethics Comm. Op. 168 (1986) (concluding that a firm may copy 
transferred files at its own expense). 
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former firm for specific work, the firm is entitled to retain that work product 
for which it has not been paid. All other materials in the file must be 
provided to the client or his or her lawyer upon termination. 
 
Both Question I and Question II frequently involve conflicts between 
departing lawyers and their former firm – both are trying to retain lucrative 
clients, maintain financial stability and protect their professional 
reputations. Although such conflicts may be unavoidable, all lawyers 
involved must remember that their primary obligation is to the client and 
that each has a duty to protect the client's interest. 

 
Xl. MATERIALS FOR QUESTION K 
 

A. SCR 3.130(1.11) Special conflicts of interest for former and current 
government officers and employees 

 
(a) Except as law may otherwise expressly permit, a lawyer who has 

formerly served as a public officer or employee of the government: 
 

(1) is subject to Rule 1.9(c); and 
 
(2) shall not otherwise represent a client in connection with a 

matter in which the lawyer participated personally and 
substantially as a public officer or employee, unless the 
appropriate government agency gives its informed 
consent, confirmed in writing, to the representation. 

  
(b) When a lawyer is disqualified from representation under 

paragraph (a), no lawyer in a firm with which that lawyer is 
associated may knowingly undertake or continue representation in 
such a matter unless: 

 
(1) the disqualified lawyer is timely screened from any 

participation in the matter and is apportioned no part of the 
fee therefrom; and 

 
(2) written notice is promptly given to the appropriate private 

public body or government agency to enable it to ascertain 
compliance with the provisions of this Rule. 

 
…. 

 
B. SCR 3.130(1.8) Conflict of interest: current clients; specific rules 
  
 …. 
 

(j) A lawyer shall not have sexual relations with a client unless a 
consensual sexual relationship existed between them before the client- 
lawyer relationship commenced. 
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(k) While lawyers are associated in a firm, a prohibition in the 
foregoing paragraphs (a) through (i) that applies to any one of them shall 
apply to all of them. 

 
C. SCR 3.130(3.3) Candor toward the tribunal 
 

A lawyer shall not knowingly: 
 
… 
 
(2) fail to disclose to the tribunal published legal authority in the 
controlling jurisdiction known to the lawyer to be directly adverse to the 
position of the client and not disclosed by opposing counsel; or 
 
… 

 
D. SCR 3.130(1.7) Conflict of interest: current clients 
 

See materials for Question F for this rule. 
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