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INDEX
OF CASES REPORTED IN THIS VOLUME

ADOPTION

1.  Mother and stepfather sought to terminate
father’s parental rights so that stepfather could
adopt the child.  Mother and father were never mar-
ried, but a custody order had granted visitation
rights to father and , although in arrears, he had
recently been paying child support.  However,
father admitted that he had no contact with the child
since November of 1999 and had made no
attempts since then to contact her.  The court found
that the explanation given by father is not sufficient
to excuse his failure to maintain contact since he
had mother’s phone number, made no meaningful
attempt to find her address even though his mother
and aunt had visited the child, and furthermore had
not made any attempt to enforce the custody order.
Finally, the court found that the child is happy with
her present living arrangements and had bonded
with the stepfather.  It therefore terminated father’s
parental rights.

-ADOPTION OF: C.T.Q., 108

1.  Maternal grandparents sought to adopt their
grandchildren.  The parents’ rights had been termi-
nated and a third party adoption had also been
filed.  Grandparents had earlier sought custody of
the children, which had been denied and not
appealed, and the children were in foster care for
several years, during which grandparents had seen
little of them.  The court denied the petition of the
grandparents finding that they did not have stand-
ing to pursue the adoption since they never had
custody of the children, had exercised almost no
visitation, and further had not appealed the order
denying their request for physical and legal cus-
tody.

-ADOPTION OF: J.D.T. AND J.T.T., 53

1.  Petitioner’s sought to terminate the parental
rights of the proposed adoptees’ mother and father.
Father did not contest, but mother objected.  While
mother indicated that there were barriers raised
that prevented her from contacting her children,
even though she had opportunities to do so, the
court found that these barriers were erected by her-
self rather than by petitioners, nor could the court
find that mother’s medical condition prevented her
from maintaining a relationship with her children.
Furthermore, both children indicated a desire to be
adopted because petitioners have provided them
with a safe and loving home and have provided
them with the support that they have never received
from their parents, so that it is in their best interest
for the adoption to proceed.  The court, therefore,
granted the petition to proceed.  The court, there-
fore, granted the petition to involuntary terminate
parental rights since neither parent has given a sat-
isfactory explanation of their failure to exercise
them.

-IN RE: ADOPTION OF J.M.L AND M.D.L, MINORS, 32

1.  Mother an stepfather sought to terminate
father’s parental rights so that stepfather could
adopt the children, and father objected.  Father
admitted that he had had no contact with the chil-
dren since 1994, had paid no child support since
1996, and had been incarcerated for most of that
period, but that he had attempted to send the chil-
dren cards and gifts and to telephone them.  He did
not send the cards and gifts directly, but sent them
instead to his mother to hold for the children and
apparently made little or no effort to actually locate
the children.  The court therefore granted the peti-
tion finding that father has not offered a sufficient
explanation  for his failure to maintain a meaningful
relationship with his children and finding further that
termination of his rights would serve the needs and
welfare of the children since they were in a stable
and loving relationship and were not anxious to
resume any relationship with the father.

-ADOPTION OF: T.M.R.H. AND C.D.H., 86

CONTRACTS

1.  Plaintiff hired defendant to repair a chimney
and roof at her home but was dissatisfied with the
work, terminated the agreement, and sued for a
refund of the down payment.  Defendants demurred
to several counts.  The court found that the com-
plaint did not specifically refer to any event of fraud
or misrepresentation by either the corporate defen-
dant or in the individual defendant who was not a
party to the contract, and it therefore dismissed the
fraud counts.  The court further found that plaintiff
had not alleged a violation of the Unfair Trade
Practices and Consumer Protection Law in that the
written contract did not specify that the goods to be
used must be new and further did not allege that
the contract was based upon a call or contract at
her residence nor could the individual defendant
have violated the law since he was not a party to
the contract.  It therefore dismissed these claims as
well.

-SCHMUCK v. MSB CONSTRUCTION AND SCALIA, 91

1.  Defendant had leased an apartment from
plaintiff, which filed an action for lost rent and other
costs five and one-half years had breached the one
year lease.  Defendant moved for summary judg-
ment alleging that the action was barred by the four
- year statute of limitations.  Plaintiff claimed that
the twenty - year statute of limitations applicable to
a contract under seal was the proper one to apply.
The lease contained the word "seal" immediately to
the right of defendant’s signature and included a
provision that the defendant had read and under-
stood the lease.  However, summary judgment is
not proper as there is a factual issue as to whether
the defendant adopted the boilerplate seal by sign-
ing the lease.

-TC YORK COMPANY, t/a TOWN & COUNTRY YORK v.
GORMAN, III, 38



CRIMINAL LAW

1.  After being convicted of homicide, defendant
filed a petition pursuant to the Post Conviction
Relief Act alleging that the District Attorney’s failure
to disclose the victim’s criminal record violated his
constitutional rights and that his counsel was inef-
fective.  The court found that while the victim did
have a criminal record and that the District
Attorney’s Office had failed to disclose the record
when requested by the defendant’s counsel, there
was no constitutional violation as this information
would not have changed the outcome of the trial
since defendant’s counsel had found at least the
defendant’s adult record but had not used it under
the mistaken impression that it was not admissible
unless the defendant had prior knowledge of the
victim’s propensity for violence.  However, since
defendant’s counsel could have used the informa-
tion, but did not, he was ineffective and a new trial
is required because the information if used could
have changed the outcome of the trial as the jury
could reasonably have found that defendant acted
in self defense or might have found a lesser degree
of homicide.

-CMWLTH v. NESBIT, 26

1.  Defendant withdrew a guilty plea and now
files numerous pretrial motions in a homicide case.
The court first held that defendant voluntarily testi-
fied during trials of a co-defendant and was not mis-
led in any way that her testimony would not be used
against her and denied her claim that she had been
granted de facto immunity. The court then held that
the section of the death penalty statute regarding
the aggravating circumstance of committing a
killing while in perpetration of a felony is not vague
or "double dipping" and that it was applicable since
defendant has not shown that she was charged
solely as an accomplice.  Furthermore, defendant
has a significant history of violent crimes at the time
of sentencing whether or not she may have at the
time this crime was committed.  Finally evidence of
other crimes committed by defendant prior to this
crime is admissible to prove motive, intent, identity,
a common scheme or plan, and to compete the
story of the crime by showing its context.  The court
will also permit evidence of a later crime by co-
defendant to show that his motive and intent con-
tinued and were different from that of defendant.

-CMWLTH v. NOLAND, 62

1.  Commonwealth moved to disqualify defen-
dant’s counsel on the grounds that he would be a
material witness and that he had a conflict of inter-
est because he represented another party in a crim-
inal matter who was potential witness for the
Commonwealth, and defendant also moved to dis-
qualify the prosecutors on the ground that they may
be material witnesses.  The court granted the
Commonwealth’s motion, finding that defendant’s
counsel was a material witness since he was the
District Attorney immediately after the crime was
committed and defendant had raised the issue of
delay on the part of the District Attorney’s office in

prosecuting the matter.  Since defendant is repre-
sented by co-counsel, the removal would not work
a substantial hardship on the defendant.
Furthermore, since defendant’s counsel represents
another client being prosecuted for another crime
who is also a Commonwealth witness in defen-
dant’s prosecution, he has a conflict of interest that
requires disqualification.  However, the court
denied defendant’s motion as there is not factual
allegation as to why removal is necessary, espe-
cially since the prosecutor’s potential testimony can
be obtained from other witnesses.

-CMWLTH. OF PA v. RITTER, 96

CUSTODY

1.  Father sought to hold mother in contempt for
violating an interim order.  Mother argued that the
order was no longer in effect since the Court stayed
further proceedings in anticipation of relinquishing
jurisdiction to another state.  The Court disagreed
since the order was entered while it retained juris-
diction and it continues to retain jurisdiction to
enforce its orders until jurisdiction is relinquished.
However, since mother relied on the advice of
counsel in ignoring the order, father cannot sustain
his burden of showing contempt, and the Court
therefore dismissed the petition.

-CORNELIUS v. EHRLINGER, 164

1.  Father objected to the court’s jurisdiction to
hear mother’s complaint for custody, alleging that
the matter was already pending in California.  In
fact, mother had commenced a divorce action in
California in which a custody agreement had been
reached and in which father had later filed a petition
to modify and had been granted custody.  The chil-
dren has resided in York County with mother, but
were now residing in California with father pursuant
to that order.  The court granted the preliminary
objection concluding that it did not have jurisdiction
to hear mother’s complaint.  First, Pennsylvania is
not the home state of the children as defined in the
Uniform Child Custody Jurisdiction Act, nor did
mother ever petition to transfer the California action
to Pennsylvania.  Furthermore, the fact that
California has adopted the Uniform Child Custody
Jurisdiction and Enforcement Act rather than the
UCCJA is not determinative since that law is sub-
stantially in conformity with the provisions of the
UCCJA.

DUKE (N/K/A) STEEPE v. DUKE, 165

1.  Mother filed a petition to relocate from
Dillsburg to Butler County with the children and
father objected.  Although father resides in Luzerne
County, he has business in Harrisburg and visits
with the children two evenings per week and on
alternate weekends and actively participates with
the children in scouting activities.  The court found
that mother would be making a lateral move to be
closer to her family, but the evidence is insufficient
to show that any advantage to the move would sub-
stantially improve the children’s quality of life.
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Since the move would results in a significant
decrease in the amount of time spent with both par-
ents, examination of the motives of the parties is
moot.  The fact that father would be five hours away
from the children would eliminate the weeknight vis-
itations and scouting activities and there is no real-
istic means of making up this lost time.  The court
therefore denied the petition.

-GALLAGHER v. GALLAGHER, 115

1.  After she had moved to the state of
Washington, mother filed a petition to modify the
custody order entered by the York County Court of
Common Pleas, but during the proceeding, object-
ed to the court’s jurisdiction.  Father contested and
sought  counsel fees pursuant to the Custody Act.
The court found that the child had lived in
Washington for over two years, although he had
visited in Pennsylvania, so that Washington was the
home state under the Uniform Child Custody
Jurisdiction Act.  Furthermore, the child had more
significant connections with the state of Washington
in that mother has extensive family there, the child
is in daycare there, and medical and dental care
were provided there.  Even though the initial case
and this petition were filed here, the court, there-
fore, declined to exercise further jurisdiction in the
matter and denied father’s claim for counsel fees as
the filing of the petition was not a clearly inappro-
priate action giving rise to such a claim.

-LUCIER v. LUCIER, 102

1.  Mother and children moved to Tennessee and
father filed a complaint for custody.  Mother later
filed a complaint for custody in Tennessee and filed
preliminary objections to the York County complaint
challenging jurisdiction of the court and service of
the complaint.  Father filed a response and the
court considered these documents without hearing.
The court found that the complaint was personally
served on defendant by plaintiff’s uncle.  Since a
relative of a party is not a "competent adult" to
serve a complaint where personal service is used,
service here was improper, even though personal
service is not required in a custody matter.
Furthermore, the complaint was only reinstated
after service had been made.  The court therefore
dismissed the action.

-MURPHY v. MURPHY, 130

1.  Defendant filed preliminary objections chal-
lenging the court’s jurisdiction to modify a custody
order and also seeking counsel fees for arbitrary,
vexatious and bad faith conduct.  Mother had been
granted custody and relocated to West Virginia with
the children and father had failed to exercise a sub-
stantial amount of the partial custody awarded to
him.  The court found that the children had resided
in West Virginia for more than six months prior to
the filing of the petition and that, while the children
had resided in Pennsylvania for most of their lives,
they currently have significant contacts with West
Virginia.  Since there does not appear to be any
other proper basis for Pennsylvania to exercise

jurisdiction pursuant to the Uniform Child Custody
Jurisdiction Act, the court does not have jurisdiction
to hear the petition.  However, since father has the
right to file a petition to modify a custody order and
has alleged in great detail the grounds for seeking
modification, the court found that filing of the peti-
tion was not arbitrary, vexatious or in bad faith.

-REBERT v. REBERT, 14

1.  Mother sought to relocate to England with the
parties’ children and father objected.  Mother
presently resides in York and indicated that she
desired to move to England to accept employment
in the theater and to be near her family.  Father
resides in a one bedroom apartment in Delaware
and has not had custody of the children.  The court
found that mother’s request for relocation is in the
best interests of the children since it is not based on
a monetary whim and would give her employment
in a field in which she was interested and had expe-
rience and would also give her and the children the
benefit of family support.  Furthermore, father’s fail-
ure to exercise his rights of partial custody and his
present living conditions cause the court to con-
clude that his opposition to the relocation is moti-
vated by something other than a genuine intent to
increase the amount of time spent with the children.
(Ed. Note:  A long and detailed order regarding the
custody and visitation arrangements is not repro-
duced.)

-ROGERS SATTESAHN v. SATTESAHN, 125

DIVORCE

1.  Prior to divorce, the parties entered into a
property settlement agreement that provided for the
payment of child support by father.  The agreement
was not incorporated, merged, or even referred to
in the divorce decree, but did contain a clause that
required any modification to be in writing and
signed by both parties.  Mother initially sought an
increase in child support, but withdrew the action
when the DRO recommended a reduction.  Father
now seeks to modify the agreement pursuant to 23
Pa.C.S. §3105(b), and mother challenged the
court’s jurisdiction.  The court permitted the action
finding that section 3105(b) specifically permits
modification of a support agreement if there are
changed circumstances without reference to
whether a support action is pending or the agree-
ment was incorporated in the decree, particularly
when contrasted with the language of section
3105(a) that specifically references the provisions
of the agreement.

-KIVISILD BAKER v. BAKER, 137

EMPLOYMENT

1.  Defendant hired plaintiff, a former Caterpillar
employee, to work at Caterpillar as a temporary
employee at a rate of $32.00 per hour.  When
defendant started work, he was told that the rate
would be $20.63 per hour because of Caterpillar’s
policy of paying former employees no more than
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they had earned as an employee.  He continued to
work, but later brought this action to enforce the
original agreement, and defendant moved for sum-
mary judgment.  The court granted the motion, find-
ing that plaintiff’s employment was at will and that
his remaining at work ratified the wage change.
Furthermore, there was no misrepresentation by
defendant because the wage was fixed by
Caterpillar, not by defendant.

-HERREN v. SYSTEM ONE TECHNICAL, INC. T/A
BYRNES GROUP, 119

1.  Plaintiffs brought this action after being ter-
minated from employment at the County Home
allegedly in retaliation  for cooperating in investiga-
tions of Medicare and Veterans fraud.  Defendants
filled numerous preliminary objections.  The court
found that plaintiffs had stated a cause of action
under the Whistleblower Law, 43 P.S. §4321, in that
they allege facts demonstrating that their good faith
reports were followed by progressively more severe
consequences and that the complaint was timely in
that it was filed within 180 days after the alleged
violation of the law occurred.  However, the
Whistleblower Law does not provide for a jury trial
so plaintiffs are not entitled to a jury trial on that
count.  The court further dismissed the First
Amendment claim under 42 U.S.C. §1983 as plain-
tiffs do not allege facts on which the court can rely
if the speech is protected and do not specify a
causal connection between the allegedly protected
speech and the adverse employment action.
Finally the court dismissed the common law claim
for wrongful discharge because an individual dis-
charged in violation of public policy cannot bring
such a claim where a specific statutory remedy is
available.

-TYLER, BECK AND SAMPLES v. GREEN ACRES –
ADAMS COUNTY NURSING HOME ET AL, 71

INSURANCE

1.  Plaintiff was seriously injured and received
underinsured coverage through her policy of insur-
ance.  She sought additional underinsured cover-
age through policies issued to her parents by
defendant.  Plaintiff had executed a valid rejection
of stacked underinsured coverage through her pol-
icy and her father had executed a valid rejection of
stacked underinsured coverage through his poli-
cies.  Plaintiff brought this declaratory judgment
action to determine coverage and both parties
moved for summary judgment.  Plaintiff argued
that, although intra policy stacking had been validly
waived by her, it is against public policy to prohibit
inter policy stacking, which is not addressed sepa-
rately by the statute.  The court disagreed and
granted defendant’s motion, finding that valid rejec-
tions of stacked coverage were executed on all poli-
cies and that plaintiff, therefore, is not entitled to
receive underinsured benefits from her parents’
policies.

-BAUMGARDNER V. STATE FARM MUTUAL AUTOMO-
BILE INSURANCE COMPANY, 46

LAND USE

1.  The estate owned two lots, separated by a
road, that had been purchased by decedents at dif-
ferent times.  After selling the lot on which the home
was situated, the estate sought a variance to devel-
op the other lot that was too small to meet the
requirements of the zoning ordinance.  The Board
denied the variance for the reason that the lots
were contiguous and therefore had to be treated as
one under the zoning ordinance and that, therefore,
the hardship was self-created by the sale of the
other lot.  On appeal, the court reversed finding that
the ordinance, by legislatively requiring the lots to
be treated as one, was confiscatory,   The burden is
on the Township to show that a merger has, in fact,
occurred, which burden was not met as the evi-
dence indicated that the lots were purchased sepa-
rately and separate tax bills were always rendered,
so that the mere fact of 34 years of common own-
ership is not sufficient to indicate an intent to merge
the lots.  Therefore, sale of the other lot does not
create the hardship, and the variance should have
been granted since the lot cannot be used without
it.

-ALLFIRST TRUST COMPANY OF PA v. ZHB OF HELLAM
TWP., v. HELLAM TWP. v. HARMS AND HARMS, 140

1.  The Board granted a variance to the School
District to increase the amount of impervious area
on its tract and appellants, as objectors, appealed.
The School District moved to quash the appeal on
the ground that no appellant had standing.  The
court found that appellants Carter owned land adja-
cent to the school property, but while Mr. Carter
attended the hearing, neither offered any oral or
written testimony or entered an appearance before
the Board.  Appellant Eckert did testify at the hear-
ing about his concerns, particularly about storm
water, but the evidence showed that his property
was more than one mile away and 200’ higher than
the school’s property so that he could not be direct-
ly affected by the project.  The court therefore found
that no appellant had standing to pursue the appeal
and granted the motion to quash.

-CARTER, CARTER AND ECKERT v. SPRINGETTS-
BURY TWP ZHB v. SPRINGETTSBURGH TWP AND
CENTRAL YORK SCHOOL DISTRICT, 161

1.  Petitioners, neighbors of applicant’s proposed
project, sought to intervene in the appeal after the
Court of Common Pleas reversed the decision of
the Zoning Hearing Board that had disapproved the
project, for the purpose of appealing to the
Commonwealth Court.  The Borough had inter-
vened by right in the Court of Common Pleas but
chose not to appeal the adverse decision to the
Commonwealth Court.  The court denied the peti-
tion, finding that it was too late to intervene as peti-
tioners had elected not to intervene earlier in the
proceedings and have alleged no extraordinary cir-
cumstances justifying intervention after entry of the
decree.  Petitioners cannot wait to see what the
court decides and for other parties to appeal before
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seeking their own intervention.

-APPEAL OF DIVERSIFIED HEALTH ASSOC., INC., 12

1.  Appellant appealed after being denied a spe-
cial exception to erect a facility to service its buses
in the Agriculture zone.  The regulations permitted
public utility uses in the zone by special exception.
The court found that while appellant is clearly a
public utility, the specific uses for which it applied
were controlling.  The court agreed that the pro-
posed use was an automobile washing facility or
automobile garage as defined in the ordinance.
Since those specific uses are permitted in the
Commercial zone but not in the Agricultural zone,
the Board properly denied the application for a spe-
cial exception.

-H.E. ROHRER, INC. T/A BAILEY COACH INC. v. ZHB OF
JACKSON TWP v. JACKSON TWP, 145

1.  Plaintiff brought this action in mandamus
alleging that the Board had failed to issue a written
decision within 45 days of the last hearing on it
application as required by the Municipalities
Planning Code and moved for peremptory judg-
ment.  The court reviewed the proceedings and
found that the Board held a hearing in September,
at the conclusion of which it asked applicant to sub-
mit a legal memorandum.  The Board then met
again on October 23, 2000, heard argument, asked
if there was any additional testimony, although
none was offered, and denied the application.  The
written decision confirming the denial was issued
on December 5, 2000, within 45 days of the
October 23 proceeding.  Since the record shows
that applicant was offered the opportunity to pro-
vide testimony and there is no other evidence to
indicate that the October 23 proceeding was for the
sole purpose of announcing a decision, the court
refused the motion since it is not clear from the face
of the record that the October 23 proceeding was
not a hearing.

-H.E. ROHRER, INC. T/A BAILEY COACH INC. v. ZHB OF
JACKSON TWP, 50

MUNICIPAL CORPORATIONS

1.  Township petitioned for review of an award of
a Board of Arbitrators alleging that the award
required it to perform an illegal action.  The associ-
ation claimed that the petition was untimely and that
the award was proper.  The court found that the
Notice of the award was served on the Township on
September 25 when the Township appointed arbi-
trator faxed a copy to the Township Manager and
the Township Solicitor rather than when the Notice
signed by the other two arbitrators was served on
the Township’s arbitrator and therefore, the petition
for review filed on October 25 was timely.  The court
further found that the provision of the award award-
ing post retirement medical benefits to officers and
their spouses who retire or leave employment due
to disability was in violation of the Second Class
Township Code, which authorizes the Board of
Supervisors to provide health benefits for "employ-

ees", but retired officers are not employees of the
Township.  Since they are not eligible for the bene-
fit, the court vacated the award of post retirement
benefits.

-FAIRVIEW TWP v. FAIRVIEW TWP POLICE ASSOCIA-
TION, 57

1.  After defendant refused to accept stormwa-
ter ponds in developments constructed by plaintiff
unless plaintiff deposited sufficient funds in escrow
to maintain them, plaintiff brought this action for
declaratory judgment seeking to force the township
to take them and for reimbursement of its cost of
maintaining them.  Township moved for summary
judgment.  The court found that while plaintiff had
offered the facilities to the township, the offer of
dedication had never been accepted by the town-
ship.  All plans showing the ponds required the con-
sent of the township to accept them, and plaintiff
had not challenged that condition on the approval of
the plans.  Furthermore, since the developments
are complete, the township’s refusal  to accept the
ponds without escrow funds does not violate
Section 508 of the Municipalities Planning Code
even though the Stormwater Ordinance was
passed after approval of some of the plans.  The
court therefore granted the motion for summary
judgment.

-MYERS AND J.A. MYERS BUILDING AND DEVELOP-
MENT, INC. v. PENN TWP, 133

NEGLIGENCE

1.  Plaintiffs brought this action after husband
was injured while snow tubing at defendant’s facili-
ty.  Defendant moved for judgment of the pleadings
alleging that the action was barred by a release
executed by plaintiffs prior to tubing.  The court
agreed finding that while assumption of risk is a
defense only to skiing and not to ski resorts gener-
ally, the action is barred by the release signed by
plaintiffs since it clearly covered the risk involved
with particularity and clearly expressed the intent of
the parties.  It therefore granted the motion.

-FORBES, JR. AND FORBES v. SKI ROUNDTOP OPER-
ATING CORP. AND SKI AMERICA, INC., 67

PROTECTION FROM ABUSE

1.  Plaintiff sought a protection from abuse order
against defendant.  The parties did not reside in the
same household together, and plaintiff is the
daughter-in-law of defendant’s wife.  Defendant
challenged the order alleging that the requirements
of the Protection From Abuse Act were not met in
that the Act’s definition of "abuse" and "family or
household members" did not apply.  The court
agreed finding that plaintiff, while related by mar-
riage to defendant’s son, was not a blood relative of
defendant’s wife.  Since the parties do not reside in
the same household, they do not share a relation-
ship enumerated in the act.

-BECK v. LEIK, 113
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REAL ESTATE

1.  Plaintiff brought an action for specific per-
formance to purchase several tracts from defen-
dants.  The standard agreement of sale provided
that time was of the essence and that township
approval must be secured prior to December 10,
1999 or the agreement would become "null and
void."  Defendants refused to execute an extension
agreement when it became clear that the deadline
could not be met and plaintiff brought this action.
The court found that plaintiff could not show that it
was entitled to specific performance since defen-
dants did not breach the duty to act in good faith.
Since the agreement was silent on the necessity for
a subdivision plan, defendants failure to sign a plan
combining all of their properties was not in bad
faith, especially because of the lack of communica-
tion and the dispute over paying for a traffic signal
and because time was of the essence of the agree-
ment.  Furthermore, the doctrine of necessary
implication cannot be invoked since the deadline
could not have been met even if the necessity for a
subdivision plan were implied.  Finally, a judgment
of non pros was proper on the issue of monetary
damage because of plaintiff’s failure to comply with
prior court orders requiring it to provide an enumer-
ation of its damages.

-FRUEHAUF TRAILER SERVICES, INC. v. HOWELL ET
AL, 3

TORT

1.  Plaintiff filed this action after defendants pub-
lished an editorial critical of his closing argument in
a criminal trial and defendant’s demurred.  The
court found that the allegedly defamatory com-
ments were expressions of opinion that cannot be
defamatory, and since they were based on what
plaintiff said in open court, which was disclosed in
the editorial, plaintiff cannot demonstrate that the
expressed opinions may reasonably be understood
to imply the existence of undisclosed defamatory
facts on which they were based.  Furthermore,
plaintiff was not placed in a false light since the
facts published in the editorial were wholly public
and were derived or quoted directly from plaintiff’s
closing argument in a trial, a matter of legitimate
public concern.  It therefore granted the demurrer
and dismissed the complaint.  (Ed. Note:  The
Superior Court affirmed on October 1, 2001 adopt-
ing this opinion.)

-SMITH v. THE YORK DISPATCH AND GARDEN STATE
NEWSPAPER, INC., 121

WILLS AND ESTATES

1.  One of the executors submitted a claim
against the estate for $150,000 for compensation
for 15 years of service to decedent as attorney - in
- fact, and the Commonwealth in its parens patriae
power objected.  The will specifically provided that
the attorney - in - fact be compensated for his serv-
ices and also contained a specific bequest to him.
The court found that it was clearly the decedent’s

intent to compensate him for his services and that
the specific bequest was not a substitute for that
compensation.  Even though the will unusually
granted the attorney - in - fact a veto power over
changes to the will, the testimony of the scrivener
was sufficient to show that this provision was not
procured by undue influence.  In addition, the will
contained a provision that the attorney - in - fact
was competent to testify about the amount of com-
pensation owed to him.  The court found that,
although the requirements of the Dead Man’s Act
would bar his testimony all three factors to consid-
er were present, decedent waived the act by this
provision.  In a case of first impression, the court
analogized this to the statute which gives the dece-
dent’s representative the right to waive its applica-
bility.  Furthermore, if the act were applied, it would
be contrary to decedent’s intent that he be com-
pensated.  Finally, after hearing the testimony of the
attorney - in - fact, the court reduced the amount of
his claim after finding that his method of calculating
it was improper.

-IN RE:  ESTATE OF VIOLA I. PETTIT, DECEASED, 79
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