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INDEX
OF CASES REPORTED IN THIS VOLUME

ADOPTION

1.  Mother and step-father sought to terminate
biological father’s parental rights so that step-father
could adopt the child.  Father had some contact
with the child for three years, but mother then told
him that she did not want him to have any further
contact.  She then changed residences and phone
numbers without informing father, but he made no
attempt to locate the child or contact her even after
becoming aware of the new address at a support
conference initiated by him.  The court granted the
petition to terminate finding that, although mother
had created significant barriers to contact, father
made no attempt whatsoever to locate the child or
take part in her life, even after learning where she
was.  Furthermore, the child is happy in a stable
environment and father admits that step-father and
mother are doing a good job of raising her.

-ADOPTION OF: J.S.O, 80

CHILD SUPPORT

1.  Defendant objected to plaintiff’s complaint for
child support.  At the time of the child’s birth, S.B.
was married to D.B, and D.B.’s name appeared on
the birth certificate as the father; however, D.B. had
disputed paternity in a Georgia Action and genetic
testing ordered by the Georgia court excluded D.B.
as the biological father of the child.  Defendant
seeks to invoke the presumption of paternity, but it
does not apply in this case because there is no
marriage to preserve.  Defendant also alleged that
plaintiff was estopped from raising the issue of
paternity because of her having held out another as
the father, but that doctrine is not applicable her
either because of the prior Georgia action that has
already damaged any parent-child bonding
between the child and D.B.  The court, therefore,
overruled the objection and ordered defendant to
undergo genetic testing.

-S.B./DPW v. L.B., 27

CONTRACTS

1.  Plaintiff submitted the low bid for HVAC work
on a school project, but defendant awarded the
contract to another bidder.  Plaintiff sought to enjoin
the award and defendant filed preliminary objec-
tions, challenging its standing to do so.  Plaintiff is
not a taxpayer in the school district but is a taxpay-
er of the Commonwealth.  The court sustained the
objection and dismissed the complaint, finding that
since plaintiff is not a taxpayer of the district, it does
not have standing to bring the challenge as the pur-
pose of the bidding statutes is to protect taxpayers
and not disappointed bidders.

-RADO ENTERPRISES, INC. v. DOVER AREA SCHOOL
DISTRICT & W.G. TOMKO & SONS, 140

1.  Subcontractors sued the general contractor

and its bonding company alleging that they were
not paid for extra work done at the request of
defendant, and defendant filed a motion for sum-
mary judgment on a number of counts.  The court
found that since there were express written con-
tracts with a change order procedure, plaintiffs
could not maintain an action in quantum meruit.
However the court refused summary judgment on
the estoppel count finding that there was a factual
dispute regarding modifications to the contract and
plaintiffs’ alleged reliance on defendant’s oral
requests.  The court then found that while a con-
tract may contain an implied covenant of good faith
and fair dealing, that does not create substantive
rights independent of the contract nor can it over-
ride the express terms of the contract and granted
summary judgment on this count.  Similarly the
court found that the negligence claims were related
to nonfeasance and were therefore essentially
breach of contract claims and also granted the
motion for summary judgment on this count.

-TRI-M ELECTRICAL CONSTRUCTION CORP., FEL-
LOWS HEATING & PLUMBING, INC., AND STONEY
POINT CONSTRUCTION CO., INC. v. PERINI CON-
STRUCTION, INC. AND UNITED STATES FIDELITY &
GUARANTY COMPANY, 109

CRIMINAL LAW

1.  Defendant Robert Messersmith filed a motion
to reconsider decisions on suppression motions
regarding a search warrant executed in 1969 and
certain statements made by defendant after his
arrest.  Defendant argued that the Commonwealth
cannot establish probable cause for the warrant
since the affiant is deceased.  The court disagreed,
finding that the testimony given by the affiant in a
proceeding shortly after the events in questions
was sufficient to establish the reliability of his
informant and there is no evidence to establish that
the affiant made deliberate misstatements of fact in
the affidavit of probable cause.  Defendant also
argued that statements he made to the police while
he was being returned to York should be sup-
pressed.  The court again disagreed, finding that
there is no evidence that defendant specifically
invoked his right to counsel during the period and a
prior act of hiring counsel prior to testifying before a
grand jury is not an automatic invocation of those
rights.  Furthermore, it is clear that his statements
were made voluntarily and not solicited as a result
of questioning by the police.  Statements given sev-
eral days later at the prison after police initiated dis-
cussion with him would, however, be suppressed
as defendant had clearly indicated his representa-
tion by counsel by that time.

-CMWLTH OF PA v. GLADFELTER, KNOUSE,
LUTZINGER, MESSERSMITH, MESSERSMITH, NEFF,
RITTER, ROBERTSON, SMITH, 37

1.  After being convicted, defendants filed a
motion alleging misconduct by jurors after finding



that one juror had typed up summary notes and dis-
tributed them during deliberations.  The court found
that while Rule 644 of the Rules of Criminal
Procedure prohibits note taking by jurors during
trial, there is no prohibition regarding a juror making
personal notes at home for his own benefit, as here,
so long as they are based on the evidence pre-
sented at trial.  However then presenting the notes
to other jurors during deliberation can be consid-
ered to be an extraneous influence that requires a
determination of whether their use prejudiced
defendants.  As Pennsylvania law precludes testi-
mony from jurors impeaching a verdict, the court
could only review the notes.  It found that they con-
tained only a very limited amount of information not
generated from the witness stand and, as this infor-
mation was of the type one would expect to be dis-
cussed during deliberations, defendants were not
prejudiced by their use.  The court therefore denied
the motion.

-CMWLTH OF PA v. GLADFELTED, KNOUSE,
LUTZINGER, MESSERSMITH, MESSERSMITH, NEFF,
RITTER, ROBERTSON, SMITH, 100

1.  Defendants filed numerous pre-trial motions
including one to recuse the entire York County
bench, based in part upon the judge’s having been
the supervising judge of the grand jury that returned
the indictment and upon the fact that such a recusal
had occurred in a case not directly related but aris-
ing from the same series of incidents.  The court
refused to recuse itself and the other members of
the bench finding that the mere fact of having been
supervising judge of the grand jury did not expose
the court to evidence that was both inadmissible
and highly prejudicial.  The court further found that
defendant failed to assert  any specific facts aside
from assumptions that would force the court to con-
clude that its impartiality might reasonably be ques-
tioned, and that there is no precedent for the court
to recuse itself in one case simply because it had
recused itself in another case that was not directly
related to this matter.  (Note:  The entire order is not
reproduced.)

-CMWLTH OF PA v. FREELAND AND WRIGHT, 118

1.  After being convicted of murder in the second
degree, defendant appealed raising numerous
issues including prosecutorial misconduct and the
withdrawal of a plea agreement.  While the prose-
cutor in his closing argument did say "thou shalt not
kill", defendant only requested an instruction
reminding the jury that the court was not an eccle-
siastical court which was given.  The court then
found that in light of the overall situation and state-
ments made the remark did not specifically mention
the Bible and was innocuous in the overall context
of the proceeding as a whole.  The court further
found that the plea agreement reached by defen-
dant was withdrawn by the District Attorney before
being approved by the court and was merely an
executory agreement.  Since it was not withdrawn
based upon a classification such as race, religion,
or national origin and the court did not reveal that
defendant had breached the agreement, no error

was committed.

-CMWLTH OF PA V. NEFF, 123

1.  Defendant, a juvenile charged with homicide,
filed a Petition for Decertification seeking to have
his case transferred to juvenile court.  The court
found that the law is premised that homicide cases
shall be tried in adult court unless a juvenile defen-
dant can show not only that he is amenable to treat-
ment but also that the transfer will serve the public
interest.  The court then reviewed the factors out-
lined in the statute and denied the petition, finding
that the defendant had an extensive juvenile court
history and was unable to show by a preponder-
ance of the evidence that he is amenable to treat-
ment as testimony was not conclusive that treat-
ment would be useful and further found that the lack
of prior successful treatment while defendant was
in the juvenile justice system combined with a need
for a greater accountability period than four years
show that it would not be in the public interest to
transfer the matter to the juvenile justice system.

-CMWLTH OF PA v. ROSARIO, 145

1.  A prior opinion of the Superior Court was
silent on the issue of whether certain items of cloth-
ing seized from defendant while he was at the hos-
pital, although the lower court had held them inad-
missible.  Nearly two years later, the
Commonwealth again challenged the ruling.  The
court held that the silence of the Superior Court on
the issue was tantamount to consent to the court’s
initial ruling of inadmissibility even though there
was a detailed opinion of the Superior Court.
Furthermore, the Commonwealth did not seek rear-
gument, reconsideration or another appeal when
the Superior Court’s initial opinion was issued and
instead waited until the eve of trail, in violation of
prior orders of the court, to now seek to appeal, and
it therefore waived the issue.

-CMWLTH OF PA v. WITMAN, 1

CUSTODY

1.  Mother, who had been denied custody
because of a conviction of recklessly endangering
the welfare of another of her children, filed a motion
for special relief pursuant to 23 Pa.C.S. Section
5303(c) seeking to be evaluated by a qualified pro-
fessional to determine her fitness to regain custody
and also alleged that she could not afford the cost
of doing so.  The court found that the motion was
premature, interpreting the statute to require moth-
er to rebut the presumption that she posed a grave
threat of harm to the child, which she has not done.
The court further interpreted the statute to require
an evaluation by a qualified professional only after
the court determines that she is no longer preclud-
ed from contact with the child.  The court therefore
directed mother to present evidence to rebut the
presumption that she is no longer a grave threat of
harm to the child and it will then determine what
evaluation is appropriate and who should bear the
cost.
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-BLYMIRE AND BLYMIRE v. CRONE AND BLAIR, 9

1.  All of these matters deal with requests for
medical and psychological records in connection
with a custody proceeding for which privilege is
asserted.  The court analyzed the somewhat dis-
jointed statutes and cases and held that: 1) a par-
ent involved in custody litigation waives his or her
privilege concerning medical and psychological
information, but absent a compelling reason the
information is limited to the observations, conclu-
sions, diagnoses, and prognoses of the treating
professional; 2) the children’s privilege must yield to
the inquiry of a party to develop a complete record
so that the observations, diagnoses and prognoses
of their counselor are similarly available; but 3) the
records of a non-party, such as a new spouse, are
privileged absent a compelling reason why they
should be made available.

-KUNKEL v. KUNKEL, WISE v. WISE, GLATFELTER v.
GLATFELTER, ABRAM v. ABRAM, 129

1.  Parents divorced and a custody action was
instituted in Somerset County.  Father, who resides
in York County with the child, filed this action to
modify custody, and mother and grandparents who
reside in Somerset County objected to jurisdiction.
The court found that, while York County is the home
county of the child and she has significant contacts
here, the custody action in Somerset County is still
pending.  Father cannot ask the York County court
to dismiss or transfer the Somerset County action,
which request must be raised in that county.  The
court, therefore, declined to exercise jurisdiction
over the matter and stayed proceedings pending
action of the Somerset County court.

-MOST, JR. v. HOOVER v. BUTERBAUGH, 13

1.  The parties were divorced in York County and
a custody agreement was included in the York
County decree.  Father and children subsequently
moved to New Jersey and mother now files a com-
plaint for custody in York County.  Father objected
that the court did not have jurisdiction to hear the
complaint.  The court found that the divorce decree
retained Pennsylvania jurisdiction, no custody
determination was made by a Pennsylvania court
so that this is the first custody action and the first
determination of the children’s best interest.  Since
the children have lived in New Jersey for three
years, substantial evidence concerning their care,
protection, training and personal relationships is
more readily available there, and the court found
that exercising its jurisdiction would contravene this
stated purpose of the UCCJA and would not serve
the best interest of the children.  It therefore
declined to act and dismissed the complaint.

-SIMMONS v. SKELNIK, 24

DIVORCE

1.  Wife raised the issue of annulment that was
heard by the master.  The parties had been "mar-
ried" since 1981 and were the parents of two chil-
dren.  Husband was already married to someone

else at the time, and that marriage was still in exis-
tence although a divorce proceeding was underway
in another county.  First wife testified that husband
continued to return to their home on a regular basis
while "married" to the wife in this action.  Since
there is a prior valid marriage and the parties have
not cohabitated since its discovery, the marriage to
this wife is void pursuant to Section 3303 of the
Divorce Code, and the master therefore recom-
mended that a decree of annulment be granted.
(Ed. Note:  This is a master’s report approved for
publication by Judge Renn.  Master’s reports of
interest may occasionally be published in the
future.)

-MCNICHOLS v. MCNICHOLS, JR., 137

1.  Following the parties’ divorce, wife sought
counsel fees.  The post - nuptial agreement provid-
ed that even if court enforcement were necessary,
the parties agreed that counsel fees were appropri-
ate and that the court should not determine whether
they were reasonable nor should it limit attorney’s
fees to be awarded to reasonable attorney’s fees.
The court found that this provision is void as being
against public policy and, after reviewing the billing
records, awarded counsel fees in the amount of
$500.

-ORSIE v. ORSIE, 99

EJECTMENT

1.  Plaintiff sued in ejectment after obtaining the
property at Sheriff’s sale and defendants filed an
answer alleging that they were unable to determine
whether a Sheriff’s sale had occurred, whether
plaintiff was the purchaser and whether the Sheriff
had deeded the property to plaintiffs and a new
matter raising lack of notice of the sale and accord
and satisfaction.  Without filing a reply to new mat-
ter, plaintiff moved for summary judgment.  The
court found numerous procedural irregularities by
both sides and further determined that a reason-
able investigation would have determined the truth
of the matters denied.  It therefore directed defen-
dants to conduct a reasonable investigation and file
an amended answer with or without new matter and
denied the motion for summary judgment since no
reply was filed to the new matter.

-FEDERAL NATIONAL MORTGAGE ASSOC. v. MUNIZ,
MUNIZ F/K/A GILBERT, MILLER, 115

INSURANCE

1.  Plaintiff instituted this action against her insur-
ance carrier after it refused to pay certain medical
bills incurred after the accident in which she was
injured.  Defendant demurred to the count alleging
bad faith on the ground that Section 1797 of the
Motor Vehicle Financial Responsibility Law, 75
Pa.C.S.A. ß1797, is her sole remedy.  The court
disagreed, finding that, while there is a split among
courts considering the issue, in this instance plain-
tiff has alleged that the defendant failed to follow
the provisions of the MVFRL as the peer review
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was not undertaken by a licensed practitioner of a
like specialty as required by law.  As this can be
inferred to be an abuse of the peer review process,
the court overruled the demurrer and allowed the
bad faith claim to proceed.

-PEERY v. NATIONWIDE PROPERTY & CASUALTY
INSURANCE COMPANY, 74

1.  Plaintiff brought this bad faith claim against
his insurer after it refused to settle a claim and ver-
dict in excess of policy limits was rendered.  The
excess verdict was ultimately paid by the insurer,
but plaintiff now alleges that it is bad faith because
defendant engaged in the unauthorized practice of
law by having a staff attorney handle the matter and
further not disclosing that the attorney was an
employee of defendant.  Both parties moved for
summary judgment.  The court granted defendant’s
motion, finding that the use of a staff attorney does
not constitute the unauthorized practice of law.  The
status of the attorney as a staff employee or as an
independent contractor does not of itself increase
the potential conflict of interest between insurer and
insured and does not per se amount to bad faith.
Even assuming that plaintiff did not know of the
relationship between the attorney and defendant,
he was not harmed as a result and the failure to dis-
close it does not rise to the level of bad faith.

-SCHOFFSTALL v. NATIONWIDE INSURANCE COMPA-
NY, 53

JUVENILE LAW

1.  Children and Youth Services sought contin-
ued placement of the juvenile with her aunt and
uncle and termination of juvenile court jurisdiction
while maintaining adjudication of dependency,
which was opposed by father.  The court found that
the child continues to be dependent since place-
ment with either parent is not yet feasible and since
the goal of reunification with a parent established at
the time of dependency has not been changed.  It
is, therefore, the court’s obligation to continue to
monitor the case to insure that the goal is carried
out in a timely fashion.  Since the goal has not been
achieved or changed, the child’s placement is con-
sidered to be "temporary" so that Children and
Youth Services must continue to provide services
until the child is placed permanently in a foster
home or adopted or is no longer determined to be
dependent.

-IN THE INTEREST OF A.D.Z., A MINOR, 152

MUNICIPAL CORPORATIONS

Municipal Corporations - Water System - Hook-up -
Validity - Surcharge No. 2001-SU-3014-01

1.  Plaintiffs brought this declaratory judgment
action questioning the validity of defendant’s
actions in creating a public water system.  Plaintiffs
own a mobile home park with 127 units and chal-
lenged a township ordinance that required connect-
ing the park to the water system, but exempting res-

idential properties from the mandatory connection
requirement.  The court invalidated the ordinance,
finding that the Second Class Township Code only
permit’s a township to mandate that all property
owners to connect or to make it optional for proper-
ty owners to connect, but not to mandate that only
certain property owners connect to the system.
Plaintiffs also challenged the $14.00 per EDU sur-
charge imposed by defendant whether or not con-
nection to the system was made on the ground that
it violated the Code which permits assessment only
by front footage or equal assessments on all prop-
erties benefited.  The court disagreed, finding that
all 127 units on plaintiff’s property benefit and plain-
tiff’s could charge higher rentals since each unit is
benefited, and it therefore upheld the surcharge.

-SHARP AND SHARP v. CONEWAGO TWNSHP, 47

PATERNITY

1.  Plaintiff filed this action to establish paternity
of the child born to defendant T.S. while she was
married to defendant D.E., and defendants filed
preliminary objections.  Defendants were divorced
and a custody order was entered granting shared
legal custody of the child to defendants.  Although
23 Pa.C.S.A. ß4343 is not applicable as the child
was not born out of wedlock and 23 Pa.C.S.A.
ß5104 does not establish a separate cause of
action, the presumption of paternity is not applica-
ble as there is no longer a marriage to preserve.
However, as there is a custody order and a holding
out of that child as defendants’, defendants would
be estopped from raising the issue of paternity.
Plaintiff is, therefore also estopped since he would
have no substantive parental rights even if genetic
testing established his biological parentage.  The
court, therefore, granted the preliminary objections
and dismissed the complaint.

-H.B. v. T.S. AND D.E., 31

PRACTICE OF LAW

1.  Defendant is an accountant who provided
business services to clients including advising them
on the formation of business entities, preparation of
articles of incorporation, and preparation of adver-
tising notices.  Plaintiff brought suit alleging that
these actions constitute  the unauthorized practice
of law.  Defendant admitted doing those things but
denied that they constituted the practice of law.
Although somewhat questioning the result and indi-
cating that it was a matter for the legislature and the
Supreme Court, the court found that under the
present state of the law, defendant’s services clear-
ly do constitute the unauthorized practice of law
and enjoined him from continuing to provide them.

-YORK COUNTY BAR ASSOC. v. KIRK, 126

TRUSTS

1.  Decedent established a trust that was the
beneficiary of life insurance proceeds.  At the time
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of his death, decedent was significantly in arrears in
child support payments and had been held in con-
tempt of court for non-payment.  His former wife
now petitions, inter alia, to have the arrears paid by
the trust.  Several evidentiary matters were raised
in motions in limine.  The court held that the trustee,
who was also decedent’s attorney, could raise the
attorney-client privilege and is therefore barred
from testifying as to any confidential representa-
tions made to him during the course of his repre-
sentation of decedent, but not as to matters outside
that representation or occurring after decedent’s
death.  The court further held that the Dead Man’s
Act does not bar petitioner and decedent’s daugh-
ters from testifying against the designated benefici-
aries of the trust since the estate does not have a
direct interest in the life insurance proceeds paid to
the trust and will not benefit financially from a ver-
dict against any party.

-IN RE: TRUST OF BARRY J. EDELMAN, 69

1.  Decedent committed suicide owing a sub-
stantial amount of child support.  He had previous-
ly established and modified a trust that was funded
on his death by the proceeds of a term life insur-
ance policy.  The trust did not name all of his chil-
dren as beneficiaries.  Wife petitioned the court to
remove the trustee and to recover the back child
support or modify the trust to make all children ben-
eficiaries.  The court denied each request finding
that: (1) the trustee would not be removed because
of hostility between him and petitioner or because
of his failure to provide a copy of the trust to a ben-
eficiary because no financial loss resulted to the
trust; (2) the trust could not be made to pay the
child support arrears because the policy funding the
trust is for the benefit of third parties, not the dece-
dent, and the court lacks statutory authority to
attach life insurance proceeds to pay creditors of
decedent’s estate nor should the court use its equi-
table power to modify the trust when petitioner
made no effort to do so before decedent’s death
after becoming aware of its existence; (3) the trust
should not be modified to provide equally for all chil-
dren because decedent had no obligation to pro-
vide for each or to support them after death; and (4)
since the life insurance proceeds are not an asset
of the decedent and are exempt from attachment
and since decedent was not insolvent at the time of
the transfer, the later change of beneficiaries did
not amount to a fraudulent transfer.

-IN RE:  TRUST OF BARRY J. EDELMAN, KENNETH J.
SPARLER, AS TRUSTEE, 85

1.  Decedent’s will established certain trusts
naming petitioner as successor trustee "if either of
said [trustees] is unable or unwilling to serve".
Twenty years after decedent’s death one of the
trustees died and petitioner brought an action con-
firming his appointment and seeking an accounting.
Respondent trustee and beneficiaries challenged
his standing.  The court interpreted the provisions
of the will and determined that it was the testator’s
intent to always have two trustees, at least one of
whom should be "other than my wife or children", to
exercise independent  judgment over discretionary

distributions of principal, and therefore, found that
petitioner had standing and is a successor trustee.
However, the court further found no need for an
accounting of the twenty years of the prior trustee
since all living beneficiaries had waived the filing of
an accounting, excused potential liability of the orig-
inal trustee, and there are no contingent remain-
dermen, although an accounting since the death of
the prior trustee is required.

-IN RE:  ESTATE OF REYNOLD B. SMITH, DECEASED,
133

WILLS AND ESTATES

1.  Objector’s challenged the final account filed
by decedent’s estate.  Decedent owned a one-half
interest in land and a life estate in the other one-half
pursuant to her late husband’s will.  The issue
before the court is whether negotiations between
objectors and decedent before her death resulted in
an enforceable contract to convert her life estate to
fee simple ownership for a sum of $10,000.
Objectors wrote to decedent’s counsel offering to
do so.  Decedent’s counsel wrote back that he had
the funds in hand but wished to do a title search
before forwarding the deed and consideration.
Decedent then died.  The court held that the initial
letter of objectors was an offer for a unilateral con-
tract since only performance was required to accept
the offer.  However, at the time of her death, the
offer had not been accepted since performance
was not complete, so that there was no binding
agreement and the life estate was extinguished by
her death.

-IN RE:  ESTATE OF MOIRA BENNIS HEISS,
DECEASED, 142

1.  Decedent and his spouse entered into a sec-
ond postnuptial agreement in which she agreed not
to elect to take against his will and also entered into
a later property settlement agreement.  Decedent
died before the divorce was granted and spouse
filed an election to take against the will and certain
trusts, which the estate contested.  The court found
that the surviving spouse is not competent to testi-
fy with regard to the validity and enforceability of the
agreements under the Dead Man’s Act since the
testimony concerns a contractual relationship
between the decedent and the surviving spouse.
Furthermore the burden of proof on the issue of
whether there was full disclosure of decedent’s
assets falls upon the spouse since the agreement
itself gives rise to a presumption of full and fair dis-
closure.  However, the parol evidence rule does not
bar the spouse from presenting testimony, other
than her own, to show that she was fraudulently
induced to enter into the agreement.

-IN RE: ESTATE OF FRANK A. NARDO, SR., A/K/A FRAN-
CIS ANTHONY NARDO, A/K/A FRANK A. NARDO,
DECEASED, 64
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