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OF CASES REPORTED IN THIS VOLUME

ADOPTION

1. Petitioner, aunt of the child, filed a petition in
the juvenile proceeding seeking to be considered
as an adoptive placement resource or partial cus-
tody of the child who had been in foster care since
birth.  Petitioner had visited with the child once with
the father, her brother, and had seen him on a num-
ber of occasions at the store where she worked, but
had never put herself forward as a source for the
child until after the parents’ rights had been termi-
nated. The court denied the petition finding that the
agency was conscientiously pursuing placement
and petitioner never put herself forward as a place-
ment resource and that, since it must give primary
consideration to the best in interests of the child,
considerations of permanency for the child out-
weigh any consideration of the blood ties between
petitioner and the child.

- IN THE INTEREST OF A.T., A MINOR, 77

1. Maternal grandparents sought to terminate
father’s parental rights and adopt the children.
Mother had agreed to the adoption and prior to the
hearing, maternal grandmother died.  Father
objected to the termination and to the adoption by
the maternal grandfather who is 73 years old. The
court granted the petition finding that father’s incar-
ceration for five of the six months prior to filing the
petition did not excuse his lack of effort to maintain
a parental relationship nor are there any parent-
child bonds to be preserved. Despite his age grand-
father is the only real father the children have had,
and while it is possible that his age may prevent
him from fulfilling parental duties, given father’s
record, it is probable that he will be unable or unwill-
ing to do so.

- IN RE: K.H.M., A MINOR and IN RE: B.P.M., A MINOR,
155

1. Petitioners sought to terminate father’s
parental rights so that stepfather could adopt the
child, and father objected.  The court found that
father had performed or tried to perform parental
duties in the six months preceding the petition in
that he paid child support, took the child to a family
picnic and made arrangements for a later visit, and
after mother then refused to allow him to have or
see the child, promptly initiated a child custody peti-
tion.  The court therefore denied the petition.

- ADOPTION OF J.L.P., 128

1. Children and Youth Services was awarded
custody in a dependency proceeding and placed
the children initially with parental grandmother. She
later requested their removal because she could no
longer physically care for them and CYS placed
them with foster parents.  Foster parents and
grandmother now seek to adopt the children. The
court granted the petition of foster parents finding
that the best interests of the children would be

served if they were the adoptive parents. The court
found that the children had bonded with the foster
parents, which would not have happened had
grandmother not voluntarily relinquished them and
there is a strong possibility that she would again be
overburdened by the children in the future.

- ADOPTION OF S.M.T. and S.U.R., 34

CIVIL PROCEDURE

1. Plaintiff brought this action against individual
defendant for defamation, invasion of privacy and
punitive damages against her employer on a theo-
ry of respondeat superior and negligent supervi-
sion.  No certificate of Merit was filed and defen-
dants were granted a judgment of Non-pros pur-
suant to Rule of Civil Procedure 1042.  Plaintiff now
seeks to vacate that judgment. The court vacated
the judgment finding that it was sufficient to refer to
the filed complaint in the petition without attaching
a copy and that the claims of plaintiff do not sound
in professional liability as they are for defamation
and other torts nor was plaintiff a client of defendant
to whom defendant owed any professional duty.
Therefore no certificate of merit pursuant to rule
1042 is required.

- G. EDWARD MUMFORD, Plaintiff vs. STETLER & GRIB-
BIN, Attorneys at Law and JILL A. DIETRICH – GILDEN,
ESQ., Defendants, 28

1. After having to pay its insured because the
property owner’s prior mortgage was not paid off
due to a misrepresentation of the amount owed,
plaintiff brought this action to recover its loss.
Defendant, First Central, filed preliminary objec-
tions to the counts against it claiming that it owes
no duty as a mortgage broker to plaintiff and that
monetary damages are not cognizable in an action
for innocent misrepresentation. The court denied
the objections finding that there is a question as to
whether or not a legal duty can be imputed on the
part of the mortgage broker and to whom a duty is
owed in a mortgage transaction and, therefore, it
cannot also be stated with certainty that the law
permits no monetary recovery for an innocent mis-
representation under the allegations pleaded.
However, the court granted defendant’s objection to
the count alleging a violation of the Unfair Trade
Practices and Consumer Protection Law since
plaintiff did not purchase or lease any goods for
personal, family or household purposes as part of
the transaction. 

- SECURITY TITLE GUARANTEE CORPORATION OF
BALTIMORE, Plaintiff vs. KATHY KIRK, 1ST CENTRAL
MORTGAGE, INC., t/d/b/a FIRST CENTRAL MORT-
GAGE,  ADVANCE SETTLEMENT AGENCY, INC. and
DWAYNE POPE, Defendants, 20

1. Plaintiff sued defendants on a number of the-
ories based upon a failed purchase of real estate
from defendants Gibbs who then sold the property
to defendants Rutter.  Defendants demurred to the



counts for specific performance and violation of the
Unfair Trade Practices and Consumer Protection
Law.  The court granted the demurrer finding that:
1) plaintiff’s Answer to Preliminary Objections and
Brief in support were filed late without good cause;
2) the Answer to Preliminary Objections improperly
raised factual allegations inconsistent with the
Complaint in an attempt to bring the transaction
within the Unfair Trade Practices and Consumer
Protection Law; 3) plaintiff had an adequate reme-
dy at law; and 4) while the Amended Complaint did
not specifically have to use the words “in the alter-
native” to plead alternate theories of recovery, the
verification was deficient because plaintiff could not
verify the averments as inconsistent when only he
knew the facts.

- GARY WESNER, Plaintiff vs. MITCHELL W. GIBBS and
AMY D. GIBBS, husband and wife, and CHAD M. RUTTER
and DEBORAH M. RUTTER, husband and wife,
Defendants, 49

CRIMINAL LAW

1. After defendant pled guilty to several drug
offenses, the Commonwealth filed a petition for for-
feiture of money found near the drugs and para-
phernalia pursuant to the Controlled Substances
Forfeiture Act, 42 Pa.C.S.A.§6801et seq.
Defendant moved to transfer the matter to the
Prothonotary, for arbitration or a jury trial.  The court
found that while the statute is silent on where for-
feiture actions are to be filed, it held that the Clerk
of Courts was the proper office since prior acts pro-
vided that forfeiture actions be brought there and
the action arose out of criminal acts over which the
Clerk of Courts holds jurisdiction.  Since the matter
should not be filed with the Prothonotary, it cannot
be referred to arbitration. However, since the defen-
dant made no mention of the money in his guilty
plea or colloquy and disputes that the money was
involved in drug activity, a material issue of fact
exists that entitles him to a jury trial.

- COMMONWEALTH  vs. $1,155.00 CASH
Re: Robert E. Rohrbaugh, 140

1.  Defendant was charged with DUI and applied
for the ARD program. The District Attorney required
him to pay for and complete certain types of treat-
ment as a prerequisite. Defendant voluntarily
entered a residential treatment program that he
could not completely pay for due to losing his job
and he was denied entry into the ARD program as
a result.  On his motion for reconsideration, the
court found that was a violation of due process to
deny defendant entry into the programs solely due
to his inability to pay for one treatment program
since it is clear that the acceptance rehabilitative
requirements had been fully complied with but for
an inability to pay for one of the programs. The
court was further concerned that defendant was
required to spend six months in treatment prior to
being accepted into the program and found that the
District Attorney has abused his discretion.

- COMMONWEALTH OF PENNSYLVANIA, Petitioner vs.
JOHN DUMPMAN, Defendant 116

1. The victim obtained a temporary protection
from abuse order against defendant and contacted
the police when he continued to harass her.  The
police contacted him and informed him of the order,
which had not yet been served. When defendant
continued the harassment, he was charged with
contempt.  He now challenges the complaint on the
ground that he was charged with contempt of the
order before he was served with it. The court dis-
missed the challenge and found the defendant
guilty of indirect criminal contempt, finding that due
process was not violated since the defendant had
actual notice of the temporary protection from
abuse order prior to being charged with violating it
even though it had not yet been served. (Ed. Note:
This opinion and order was affirmed by the Superior
Court.)

- COMMONWEALTH OF PENNSYLVANIA vs. WILLIAM
PADILLA, Defendant, 80

1. After being charged with driving under the
influence, defendants challenged the constitutional-
ity of the new DUI statute, specifically 75 Pa.C.S.
§3802(a)(1) and (c). The court found that the lan-
guage is not unconstitutional as overbroad because
it declares as criminal driving with any amount of
alcohol exceeds any of the prohibited threshold lev-
els within two hours of driving and does away with
the element of the individual’s BAC at the time of
driving and so does not constrain lawful behavior.
Furthermore the statute is not unconstitutionally
vague because the legislature created minimum
guidelines that place the public on notice of the pro-
hibited conduct and places the onus on the individ-
ual to monitor his or her drinking so that the blood
alcohol content does not rise to .08% during that
period.

- COMMONWEALTH, Petitioner vs. JONATHAN HENRY
THELEN, JOSEPH A. MORRISON, Defendants, 68

1. Defendant filed a pre-trial motion to dismiss
the charges of DUI and related offenses alleging
prosecutorial misconduct. He previously had filed
an omnibus pre-trial motion challenging whether
police had complied with constitutional require-
ments in establishing a sobriety checkpoint.  A day
prior to the scheduled hearing, an assistant district
attorney phoned defense counsel to warn his client
that there would be no guilty plea offer if he persist-
ed with the constitutional challenge to the check-
point. The court found that threatening to withhold a
guilty plea offer to defendant did not amount to
prosecutorial misconduct as an example of the
“give and take” of plea bargaining and further found
that defendant did not establish facts demonstrat-
ing the probability that the assistant district attor-
ney’s statement was motivated by vindictiveness in
retaliation for defendant’s constitutional challenge.

- COMMONWEALTH OF PENNSYLVANIA vs. ROBERT
DOUGLAS WALLICK, 24

CUSTODY

1. After numerous pleadings and correspon-
dence with the court in which plaintiff identified
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defendant as the father of her child.  Plaintiff filed a
petition for special relief seeking blood testing to
determine paternity.  Defendant objected that she
was estopped from challenging paternity.  The
court, after reviewing the state of the law, granted
the petition.  It found that, although its decision
might not be consistent with current appellate law, it
is time to end adjudication by legal fiction that can
lead to inconsistent and conflicting results and pos-
sibly devastating consequences for the child.  The
first step is sorting out the myriad of interpersonal
relationships presented to the court is to know what
relationship the parties are to each other, biologi-
cally, then otherwise.

- HEATHER COLLINS, a minor, by her parent and
guardian, CARLTON W. COLLINS, III, Plaintiffs vs.
ANTHONY CASTIGLIA, Defendant, 41

1. Plaintiff father had requested and paid for a
psychological evaluation of mother in a custody
action to aid his efforts in that action.  Despite his
request that the evaluation remain confidential, the
report was released to mother, and father then
brought this action for malpractice to which defen-
dants demurred. The court granted the demurrer
and dismissed the complaint. It found that mother,
not plaintiff, was that client of defendants to whom
and duty of confidentiality was owed.  Furthermore,
pursuant to the Rules of Civil Procedure in custody
matters, mother would be entitled to receive a copy
of the report.

- MICHAEL DURAKOVICH, Plaintiff vs. PSYCHOLOGI-
CAL ASSOCIATES OF PENNSYLVANIA, P.C., CHRISSI
HART and JOAN L. BITZER, Defendants, 11

1. Mother seeks to modify a custody order and
requested certain psychological records of the child
that were prepared during separate juvenile delin-
quency proceedings before the Juvenile Court. The
court denied the request finding that the parents
were not “parties” in the juvenile action nor did the
child authorize the release of the records and that
the purposes of the Juvenile Act would not be
served by permitting disclosure of evaluations gen-
erated in a juvenile action to play a supporting role
in a new evaluation for a custody action. 

- KEVIN KILISHEK, Plaintiff vs. DEBRA DALRYMPLE
a/k/a DEBRA KILISHEK, Defendant, 1

1. As part of a custody action, father requested
that an evaluation and home study be conducted by
an expert. Father then decided not to call the expert
witness in the trial and mother filed a petition seek-
ing to obtain a copy of the report.  The court grant-
ed the petition finding that father had listed the
expert as a witness which constitutes an expecta-
tion that he will testify so that Rule of Civil
Procedure 4003.5 generally prohibiting discovery of
an expert report where the expert is not expected to
testify does not apply. Furthermore expert opinions
are subject to Rule of Civil Procedure 4010 and are
discoverable by a party as provided therein regard-
less of whether the expert actually testifies.  Finally
there is no privilege since the expert was sought for

litigation purposes and not for treatment. (Note: The
opinion in the Durakovich case cited by Judge
Renn will be published in an upcoming issue). 

- JULIA M. LLOYD, Plaintiff vs. CHARLES JOSEPH
LLOYD, Defendant, 7

1. Mother and father executed a custody agree-
ment giving custody of the child to plaintiff who had
been the primary caretaker with the agreement of
mother for a number of months.  Although she had
no contact with the child after the transfer of cus-
tody, mother filed this petition seeking to regain
custody after learning that father’s child support
and WIC subsidies were transferred to plaintiff. The
court denied the petition after an exhaustive review
of the relevant factors finding that it is in the best
interests of the child to remain in the majority phys-
ical custody of plaintiff even though she is not a par-
ent.  It is apparent that mother only sought to regain
custody upon learning that she would lose support
and WIC subsidies and that plaintiff is able to pro-
vide a more stable environment for the child, is bet-
ter able to provide for its needs, and has been the
primary caretaker.

- CINDY M. MILLER vs. MICHELE HERSHEY and
MATTHEW GLADFELTER, 37

1. Although no prior court order had been
entered, plaintiff and defendant had agreed on a
shared custody arrangement.  Mother now has peti-
tioned for primary physical custody and seeks to
relocate to New Jersey with the children. The court
denied the petition for relocation finding that, while
the move would improve mother’s quality of life and
is not based on a whim and the integrity of both par-
ents cannot be questioned, there are no realistic
substitute visitation arrangements with father.
Considering the relationship that exists between
father and children and the disruption that would
occur if relocation were permitted and balancing
that against the potential benefits to the children by
virtue of a new marriage for their mother, weighed
in the light of the best interests of the children, the
court concluded that this is not a case that merits
relocation. 

- DEBORAH J. ROSS, Petitioner vs. TODD A. ROSS,
Respondent, 58

1. Mother, who lives in Kansas, had custody of
the child under a previous order of the court.  While
the child was visiting father, father received notifi-
cation from authorities in Kansas, that the child had
been a victim of sexual abuse committed by a half-
sibling. Father refused to return the child and
brought this action seeking to modify the prior cus-
tody order.  The court found that, although the half-
sibling was receiving therapy, it would not be in the
interests of the child for him to return to that situa-
tion and therefore awarded custody to father, but
directed that extensive visitation should occur so
that mother could reestablish her relationship with
him. (Ed. Note: This Opinion was dictated from the
bench.) 

- KRIS L. SMITH vs. JULIE L. SMITH, 90
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DAMAGES

1. Defendant’s vehicle rear ended plaintiff’s vehi-
cle and defendant admitted liability. In a trial limited
to whether defendant caused injury and awarded
zero damages.  Plaintiff moved to modify the judg-
ment and for JNOV. The court denied the motion
finding that the evidence supported such an award,
that its instructions to the jury were proper, espe-
cially since plaintiff’s counsel   had agreed to them,
and a reference by defendant’s counsel that there
was no claim for medical bills was not prejudicial. 

- ANNE R. CRONAUER a/k/a ANNE R. CRONAUER
GEORGES, Plaintiff vs. RANDY S. CAMPBELL,
Defendant, 53

DIVORCE

1. Plaintiff filed a petition for contempt and
enforcement of the alimony and child support provi-
sions of the parties’ marriage settlement agreement
that provided that defendant shall be obligated to
pay plaintiff alimony in the same amount that plain-
tiff is ordered to pay defendant child support.
Defendant objected on the ground that the provi-
sion is unenforceable as a bargaining away of the
children’s rights to adequate support.  The court
disagreed as defendant presented no evidence to
show that he is not capable of adequately support-
ing the children or that they will not be adequately
supported if the provision is enforced. (Note: This
opinion was dictated from the bench.)

- IRENA CZAUS vs. STANISLAW A. CZAUS, 132

1. Plaintiff was awarded spousal support which
Defendant challenged, alleging that support was
barred by the parties’ marital settlement agreement.
The court dismissed the petition, finding that the
agreement should be set aside. Defendant’s repre-
sentations that the agreement was a “temporary
interim agreement” that would expire upon divorce
so that he could obtain financing was fraudulent
and misleading.  Furthermore Defendant failed to
fully and fairly disclose all of the values and assets
to Plaintiff as part of the agreement and prevented
Plaintiff from obtaining such knowledge by having
all correspondence sent to a private post office box
to which Plaintiff had no access.

- LISA A. FREDERICK, Plaintiff vs. JOHN A. FREDERICK,
Defendant, 144

1. Plaintiff brought this action for spousal support
and alimony pendente lite claiming that she and
defendant had entered into a common law mar-
riage.  After a hearing, the court dismissed the com-
plaint finding that the plaintiff failed to prove by clear
and convincing evidence that the parties had
entered into a common law marriage.  The only evi-
dence of a common law marriage was plaintiff’s
own testimony that was contradicted by defendant’s
testimony and the testimony of the parties’ children
that plaintiff had talked of wanting to marry defen-
dant but never conveyed that she actually was mar-
ried to defendant. 

- NINA L. STACKHOUSE, Plaintiff vs. JOSEPH E. STACK-
HOUSE, Defendant, 130

LAND USE

1. Appellant operates an auto repair, body shop
and sales business as a nonconforming use in the
AO zone and sought a special exception to
increase the total number of outdoor vehicles that
could be stored on the property form 15 to 30.  His
paved parking lot can accommodate up to 45 vehi-
cles so no physical expansion of the buildings or lot
is necessary. The Board denied the special excep-
tion on the basis that there was no buffer on the
field to the south, that there was no public water or
sewer to the property and that appellant failed to
meet the burden of proof that modifying the non-
conforming use would conform to all the require-
ment of the zoning district. The court reversed find-
ing that appellant has the right to expand the non-
conforming use pursuant to the natural expansion
doctrine.  There is no justification in fact or logic to
the requirement to extend sewer and water to the
property to increase the number of parked vehicles
and it is unreasonable to require a buffer against
vacant land to increase the number of parked vehi-
cles.

- JEFFREY R. BRESSLER, t/d/b/a JEFF’S AUTO SALES,
Appellant vs. ARROLL TOWNSHIP ZONING HEARING
BOARD, Appellee vs. ROBERT L. and JANET L. GRIM,
HELEN L. GULICK, WILLIAM O. HICKOK, IV, and DOUGLAS
B.  and CHERYL R. DOWNS, Intervening Appellees, 31

1. Condemnee challenged a declaration of taking
of property that it was seeking to develop for a
“recreational park”, alleging that the county acted in
bad faith and abused its discretion by condemning
an excessive amount of land with a lack of inde-
pendent planning and solely for the purpose of
stopping development. The court denied the pre-
liminary objections finding that the taking was not
excessive which would have required substituting
its judgment for that of the commissioners, that the
planning for the project was sufficient and did not
amount to an abuse of discretion, and that the tak-
ing was not in bad faith as it was done for recre-
ational purposes and not for the sole purpose of
stopping development.

- NOTICE OF CONDEMNATION OF PROPERTY LOCAT-
ED IN LOWER WINDSOR TOWNSHIP, YORK COUNTY,
PENNSYLVANIA BY COUNTY OF YORK, PENNSYLVA-
NIA FOR THE PURPOSE OF CREATING PUBLIC
RECREATION AREAS PURSUANT TO SECTION 2501
OF THE COUNTY CODE, 83

MANDAMUS

1. Following an inspection, defendant declared a
swelling adjacent to plaintiff’s unsafe and in danger
of collapse.  It also prohibited occupancy of plain-
tiff’s dwelling since the units shared a party wall.
After several months when the city did nothing fur-
ther, plaintiff filed this action in mandamus to force
it to take sufficient corrective measures so that its
dwelling could be reoccupied and the city filed pre-
liminary objections.  The court dismissed the objec-
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tions finding that: 1) plaintiff had no non-statutory
remedy as no bodily injury had occurred; 2) the
owner of the adjacent property is not a necessary
party as the city has the authority to make the nec-
essary repairs; and 3) since the city has committed
itself in the Property Maintenance Code to take
specific action, the requested action of defendant is
not discretionary.

SOUTH END ENTERPRISES, INC., Plaintiff vs. CITY OF
YORK, Defendant, 147 

1. After defendant posted plaintiff’s property as
unsafe because the adjacent structure with which it
shared a common wall, plaintiff’s brought an action
in mandamus to force defendant to stabilize the
structure so plaintiff’s structure could be reoccu-
pied.  The court granted the writ and directed defen-
dant to stabilize the adjacent structure finding that
the Property Management Code requires defendant
to take certain actions to make temporarily safe a
structure that it has determined is dangerous and
plaintiff is therefore left with no other remedy than to
ask defendant to do what it is obligated to do.
Since it is required only to make temporary repairs
to stabilize the structure, the owner is not a neces-
sary party.  Finally, monetary damage may be
awarded for incidental damages and plaintiff is enti-
tled to recover its lost rent.

SOUTH END ENTERPRISES, INC., Plaintiff vs. CITY OF
YORK, Defendant No. (2), 151

NEGLIGENCE

1. The juvenile decedent was drowned while
trespassing on defendants’ land through which a
stream flowed. The estate filed a negligence action
to which defendants demurred alleging that no duty
was owed to decedent. The court denied the
demurrer finding that doubt existed as to whether
the natural condition of the land presented an
unusual danger so as to involve an unreasonable
risk to trespassing children, especially since defen-
dants knew or should have known that children
trespass on their land as a result of playing on the
adjacent playground as evidenced by the prior
death of a child in a similar manner.

- ESTATE OF BA’CIL SEXTON, by BRIDGETTE MURRAY,
ADMINSTRATRIX, Plaintiff vs. JOHN E GEARHART and
JOYCE E. GEARHART, Defendants, 4

UNAUTHORIZED PRACTICE 
OF LAW

1. In a previously published opinion at 116 York
Legal Record 126 (C.P. 2002), defendant account-
ant was permanently enjoined from engaging in the
practice of law regarding the formation r changing
of business entities.  The court has now entered a
supplementary order defining the scope of legal
and accounting services in the formation of new
businesses and/or changing the nature of an exist-
ing business entity.

YORK COUNTY BAR ASSOCIATION, Plaintiff vs.
WILLIAM J. KIRK, C.P.A., Defendant, 134

WILLS AND ESTATES

1. A family dispute resulted in numerous petitions
seeking accountings and removal of one or both
trustees of a family trust. Decedent’s daughters
were named co-trustees of the family trust, but a
dispute resulted in one of the trustees not further
participating in the management of the trust, leav-
ing the other co-trustee to manage the trust on her
own.  Years later, she sought an accounting which
resulted in her mother, the beneficiary, seeking to
have her removed as a trustee.  Then court ulti-
mately found that the differences between the co-
trustees and between mother and one daughter
were irreconcilable.  It therefore removed both
trustees and appointed a substitute neutral trustee
and directed that an accounting be filed.

- IN RE: ESTATE OF GEORGE D. ALWOOD, Deceased, 99

1. The court issued an Order for Adjudication for
distribution of the residuary estate.  The attorneys
for the executrix never received a copy of the order
and did not inquire about it until several months
later after receiving a request for a status report.
Twelve days after finally receiving a copy of the
order, counsel filed this Application to Appeal Nunc
Pro Tunc.  The court granted the application, find-
ing that Non-receipt was not due to counsel’s neg-
ligence, that the application was filed promptly after
discovery of the error and no prejudice would occur
to any party.

IN RE: ESTATE OF HENRY K. SAGEL, Deceased, 96
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