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LOCKING DOWN THE CLAIMS FILE:

Locking Others Out of Your Confidential
Communications with Coverage Counsel
By Dan D. Kohane, Sean Griffin, and John R. Ewell

Today the insurance industry faces a disturbing and growing threat as
courts across the country crack open insurers' claims files, allowing policyholders
and third-parties to gain access to insurers' confidential communications with
coverage counsel. In the name of public policy, these courts are singling out
insurance companies and stripping away their right to attorney–client privilege
and work product1 protection. These recent court decisions have made protecting
an insurer's claims file and its communications with coverage counsel from
discovery more challenging, and are forming an alarming trend.
An insurance company should have the right to seek confidential legal
advice. Like other organizations and individuals, an insurance company must
consult lawyers for advice about legal issues affecting its business. An insurance
company needs to be able to get an honest and candid evaluation of certain
claims, including the worst case scenario, and it can only get this advice if it is
assured that the communication will remain confidential and shielded from
plaintiffs’ counsel.2
Yet in recent years, courts across the country have crafted an exception to
the attorney–client privilege and the work product doctrine, holding that these
protections do not apply in insurance cases alleging bad faith. These courts
consider bad faith insurance cases to be "unworthy" of these protections as a
matter of public policy.
As disturbing as this is, a more significant problem faces claims
professionals. Insurers are finding their right to confidential legal advice
challenged, as some courts also restrict an insurer's work product protection even
in the absence of bad faith. Accordingly, insurers who seek the advice and
assistance of coverage counsel in reviewing first- and third-party coverage issues
face the possibility that what it had assumed was confidential legal advice will
become fodder for discovery by the policyholder and third parties.
Today, insurance companies cannot assume that their communications
with their attorneys will remain confidential. Therefore, insurance companies
need to adopt new strategies to lock down their claims files and lock others out of
their communications with coverage counsel.

This term of art refers to mental impressions, opinions, conclusions and legal theories of an
attorney. Some cases use this term incorrectly, to refer to what is really material prepared for
litigation. Under both federal and New York law, attorney work product is not discoverable.
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See Aetna Cas. & Sur. Co. v. Superior Ct., 153 Cal. App. 3d 467, 474 (Cal. Ct. App. 1984).

I.

STRIPPING AWAY AN INSURER'S RIGHT TO
ATTORNEY–CLIENT
PRIVILEGE
AND
WORK
PROTECTION IN THE NAME OF PUBLIC POLICY
A.

Washington Law

A recent Washington Supreme Court case exemplifies this disturbing
trend. Cedell v. Farmers Ins. Co. of Washington, 295 P.3d 239 (Wash. 2013)
involved a house fire started when Mr. Cedell's girlfriend, Ms. Ackley, was home
with the couple's young child. Farmers Insurance questioned the cause of the fire
and investigated. Ms. Ackley admitted that she and others at the house "might
have consumed" methamphetamine on the day of the fire. Mr. Cedell himself
swore under oath that he had not consumed meth and did not know that Ms.
Ackley had. The fire department investigated and concluded that the fire was
likely accidental.
Farmers hired an attorney to assist in making a coverage determination.
The coverage attorney examined Mr. Cedell and Ms. Ackley under oath and sent
a letter to Mr. Cedell stating that Farmers might deny coverage. The letter
extended to Mr. Cedell a one-time offer of $30,000, good for ten days. Mr. Cedell
tried to contact Farmers regarding the offer, but no one from Farmers returned his
calls.
Cedell sued Farmers alleging bad faith and requested the entire claim file.
When the insurer resisted, Cedell moved to compel disclosure. Farmers opposed
the motion, making the standard and generally accepted argument that the
attorney-client privilege protected the communications. However, the trial court
granted Mr. Cedell's motion to compel Farmers to produce the entire claim file.
The Washington Supreme Court granted review. The Washington Supreme Court
began its analysis noting that "unique considerations arise" in the context of
insurance bad- faith claims. The court said "[t]he insured needs access to the
insurer's file maintained for the insured in order to discover facts to support a
claim of bad faith." Id. at 244–45. Furthermore, allowing a blanket privilege
because lawyers were involved "would unreasonably obstruct discovery of
meritorious claims and conceal unwarranted practices." Id. at 245.
Therefore, the court created a procedure for determining the scope of
attorney-client privilege protection for bad-faith claims that began with the
presumption that insurance companies could claim no attorney-client privilege or
work product protection for first-party bad-faith claims that do not involve

uninsured motorist claims. The insurance company could overcome this adverse
presumption by showing that its attorney was providing legal advice rather than
investigating the claim, but the insurance company’s argument would be subject
to strict evaluation by the trial court.3 The following procedure for determining
the scope of discovery in bad faith claims:
1)

For first-party bad-faith claims that do not
involve uninsured motorist claims, there is a
presumption of no attorney–client privilege or
work product protection. As a matter of law,
"attorney–client and work product privileges
are generally not relevant." Id. at 246.

2)

The insurer can overcome this presumption "by
showing its attorney was not engaged in the
quasi-fiduciary tasks of investigating and
evaluating or processing the claim, but instead
in providing the insurer with counsel as to its
own potential liability; for example, whether or
not coverage exists under law." Id.

3)

If the insurer overcomes the presumption, it is
entitled to an in camera review of the
documents and "redaction of communications
from counsel that reflected the mental
impressions of the attorney to the insurance
company, unless those mental impressions are
directly at issue in its quasi-fiduciary
responsibilities to its insured." Id.

4)

At that point, the insured may assert any
exceptions to the privilege it claims should
apply, such as the civil fraud exception. If the
civil fraud exception is asserted, the court will
conduct a second in camera review to
determine if there is "a showing that a
reasonable person would have a reasonable

See also Stewart Tit. Guar. Co. v. Credit Suisse, Cayman Is. Branch, 1:11-CV-227-BLW, 2013
WL 1385264, *4 (D. Idaho Apr. 3, 2013) (adopting Cedell as "well-reasoned").
3

belief that an act of bad faith tantamount to
civil fraud has occurred." Id. at 246–47.
In other words, the Supreme Court of Washington held that there is a
presumption of no attorney–client privilege in bad faith cases. Where an attorney
is engaged in the tasks of "investigating and evaluating or processing the claim"
during the claims adjustment process, the presumption against the attorney–client
privilege applies and the insurer may not raise the shield of privilege. Id. at 246.
However, where an attorney instead engages in core attorney–client
communications with the insurer, such as "providing the insurer with counsel as
to its own potential liability," there is no presumption against the attorney–client
privilege. Id. Although Cedell was decided in a "bad faith" milieu, the language
used suggested a broader context.
Based on Cedell, when an attorney takes on the role as a claims handler,
courts are suggesting that he or she has a quasi-fiduciary duty to act in good faith
towards the insured. Therefore, the attorney retained to provide coverage advice
must take care not to commingle the claim investigation with the provision of
coverage advice. Cedell drew a distinct line between acting as coverage counsel
and acting as a claims handler, stating that while the attorney "may have advised
[the insured] as to the law and strategy, he also performed the functions of
investigating, evaluating, negotiating, and processing the claim." Cedell, 295 P.3d
at 247. Therefore, the Cedell court advised, "[w]here an attorney is acting in more
than one role, insurers may wish to set up and maintain separate files so as not to
co-mingle different functions." Id. at 246 n.5.
Even in the State of Washington, the courts are divided on how to apply
this presumption against the insurer in bad faith insurance cases, and Cedell is not
applied consistently. In Washington federal courts, each court may decide
whether to review the insurance company’s confidential documents before
deciding whether to order the company to produce them to plaintiffs.
B.

Illinois Law

Illinois law restricts an insurer's right to attorney–client privilege as a
matter of public policy. Illinois has adopted the common interest exception to
attorney–client privilege. Under the common interest exception, "when an
attorney acts for two different parties who each have a common interest,
communications by either party to the attorney are not necessarily privileged in a

subsequent controversy between the two parties."4 In Illinois Emcasco Ins. Co. v.
Nationwide Mutual Ins. Co., communications between an insurer and its coverage
counsel were subject to an in camera review to determine if the communications
were made for the common benefit of the insurer and its insured. 913 N.E.2d
1102, 1108–09 (Ill. App. Ct. 2009). The court held that Illinois law "provides for
the trial court to conduct an in camera inspection to resolve disputes over which
communications are privileged." Id. In other words, if the insurer and insured
shared a common interest in the underlying litigation, then the insured is entitled
to an in camera inspection of the claim file in the declaratory judgment action.
C.

Ohio Law

Ohio goes even further than Illinois and Washington, holding that both
attorney–client privilege and work product are "unworthy" of protection in badfaith cases. Boone v. Vanliner Ins. Co., 91 Ohio St. 3d 209, 212 (2001); Garg v.
State Auto. Mut. Ins. Co., 155 Ohio App. 3d 258, 265 (2003).
In 2001, the Ohio Supreme Court held that in an action alleging bad faith
denial of insurance coverage, "the insured is entitled to discover claims file
materials containing attorney–client communications related to the issue of
coverage that were created prior to the denial of coverage." Boone, supra, 91
Ohio St. at 213–14. In so holding, the court reasoned that bad faith insurance
cases are "unworthy" of these protections as a matter of public policy. Id. at 213.
Simply put, a naked allegation of bad faith eviscerates the insurer's attorney-client
privilege.
Following in the wake of Ohio's curtailment of the attorney-client
privilege in bad faith cases, Ohio's appellate courts took dead aim at an insurer's
work product protection. The work product doctrine generally protects the mental
impressions, opinions, conclusions, and legal theories of an attorney. Hickman v.
Taylor, 329 U.S. 495 (1947). See also Fed. R. Civ. P. 26(b)(3). There is a
distinction between work product and material prepared for litigation, although at
times the boundary between them is not easy to discern. Although an attorney's
mental impressions have absolute protection from discovery, materials prepared
in anticipation of litigation are conditionally protected, becoming discoverable
upon a showing of substantial need by an adverse party. Schaeffler v. United
States, 806 F.3d 34, 43 (2d Cir. 2015).
Nonetheless, an Ohio appellate court determined that work product
materials are "unworthy of protection" in bad faith insurance cases. Garg, 155
4

Waste Mgt., Inc. v. Int'l Surplus Lines Ins. Co., 579 N.E.2d 322, 328 (Ill. 1991).

Ohio App. 3d at 262. After reviewing Boone, 91 Ohio St. 3d 209, the court
concluded that the Supreme Court of Ohio had given "no basis" for
"distinguishing [between] materials that are otherwise protected by attorney–
client privilege and those otherwise protected by the work product doctrine." Id.
at 263. Therefore, the court held that both attorney–client communications and
work product materials are subject to disclosure in bad-faith insurance claims. Id.
Ohio is the minority view, as most jurisdictions have declined to exclude
insurance company’s communications from protection upon nothing more than an
allegation of bad faith. But Ohio is a disturbing exception, as is Florida,
discussed below.
D.

Florida Law

Florida refuses to afford any work product protection to an insurer's claims
file in a bad faith case. In Allstate Indem. Co. v. Ruiz, 899 So.2d 1121, 1129-30
(Fla. 2005), the Florida Supreme Court held that work product protection does not
apply in first- or third-party bad faith cases, and therefore, "all materials,
including documents, memoranda, and letters . . ." contained in the insurer's claim
file are discoverable. Furthermore, any material prepared after the resolution of
the underlying matter and initiation of the bad faith action "may be subject to
production upon a showing of good cause or pursuant to an order of the court
following an in-camera inspection." Id. at 1130.
E.

New York Law

New York courts have stretched this reasoning to a near breaking point,
going as far as restricting an insurer's work product protection regardless of
whether bad faith is alleged. In Bombard v. Amica Mut. Ins. Co., 11 A.D.3d 647,
648 (2d Dep't 2004), the court noted that the party asserting material was prepared
in anticipation of litigation, and thus entitled to the statutory privilege, "bears the
burden of demonstrating that the material it seeks to withhold is immune from
discovery . . . by identifying the particular material with respect to which the
privilege is asserted and establishing with specificity that the material was
prepared exclusively in anticipation of litigation . . ." The appellate court held that
the insurer's conclusory assertions failed to satisfy this burden. Id. Thus, the court
held that reports prepared by attorneys before the decision is made to pay or reject
a claim are not privileged and must be produced to plaintiff’s attorneys.

In Lalka v. ACA Ins. Co., 128 A.D.3d 1508 (4th Dep't 2015), the plaintiff
commenced an action to recover supplementary underinsured motorist coverage
(underinsured motorist benefits) pursuant to an automobile liability insurance
policy issued by an insurer. The plaintiff moved for an order compelling the
insurer to disclose its entire claim file. Citing Bombard, supra, the court held that:
It is well settled that '[t]he payment or rejection of
claims is a part of the regular business of an
insurance company. Consequently, reports which
aid it in the process of deciding which of the two
indicated actions to pursue are made in the
regular course of its business'
Id. at 1508–09 (emphasis added).
Moreover, the court held that:
Reports prepared by . . . attorneys before the
decision is made to pay or reject a claim are thus
not privileged and are discoverable . . . even when
those reports are 'mixed/multi-purpose' reports,
motivated in part by the potential for litigation with
the insured . . . Here, the documents submitted to
the court for in camera review constitute multipurpose reports motivated in part by the potential
for litigation with plaintiff, but also prepared in
the regular course of defendant's business in
deciding whether to pay or reject plaintiff's
claim, and thus plaintiff is entitled to disclosure
of those documents."
Id. at 1509 (emphasis added).
Accordingly, the court ordered that the insurer turn over the
communications between itself and its coverage counsel, even in the absence of
any claim of bad faith, simply because, at the time the communications were
made, the insurer had not yet made a decision on whether or not the claim was
covered. Id.
Under this rule, the insurer would need to deny coverage, then seek a
coverage opinion for the protection afforded to material prepared for litigation to

apply. Thus, the insurer faces a Hobson's choice: either blindly deny a claim and
then seek confidential legal advice or seek legal advice knowing that its
communications will be discoverable. Since coverage opinions are not protected
unless made after coverage is denied, the conditional immunity offered to material
prepared for litigation provides seemingly no protection. Even so, the rationale
that the report is not privileged because it has been prepared in the ordinary
course of business should apply to material prepared for litigation only; it should
not apply to attorney–client privilege.

II.

A Better Rule
A.

Attorney–Client Privilege

Rather than stripping away insurers’ right to attorney-client privilege,
courts should apply the privilege to all businesses and individuals equally. In
2014, for example, the West Virginia Supreme Court of Appeals held that
coverage opinions are protected by attorney–client privilege in bad-faith cases.5 In
reaching this conclusion, the court reasoned that "an insurance company's
retention of legal counsel to interpret the policy, investigate the details
surrounding the damage, and to determine whether the insurance company is
bound for all or some of the damage, is a classic example of a client seeking legal
advice from an attorney." Courts in California, Hawaii, South Dakota, and Indiana
have ruled similarly.6 By preventing a mere allegation of bad faith from
eviscerating the attorney-client privilege, these courts preserve the attorney-client
privilege in the context of insurance litigation.
This position would restore fairness to the litigation process. After all, a
policyholder can take a copy of the insurance policy and meet with a lawyer for
legal advice, and those communications are protected from discovery. An insurer
should have the same right to seek and secure confidential legal advice. When an
insurer consults an attorney, it is seeking confidential and privileged legal advice
5

State ex rel. Montpelier U.S. Ins. Co. v. Bloom, 757 S.E.2d 788, 794–95 (W. Va. 2014).

Aetna Cas. & Sur. Co. v. Superior Ct., 153 Cal. App. 3d 467, 474 (Cal. Ct. App. 1984) (holding
that coverage counsel is performing a legal service when they are given an insurance policy, a
legal document, and are asked to interpret the policy and investigate the claim to determine
whether the insurer is legally bound to provide coverage); Anastasi v. Fid. Nat. Tit. Ins. Co., 341
P.3d 1200, 1221 (Haw. Ct. App. 2014) (same) aff. in part, vacated in part by 137 Hawai'i 104
(2016); Bertelsen v. Allstate Ins. Co., 796 N.W.2d 685, 701 (S.D. 2011) (same); Hartford Fin.
Services Group, Inc. v. Lake County Park & Recreation Bd., 717 N.E.2d 1232, 1236 (Ind. Ct.
App. 1999) (same).
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just like any other business or individual. It makes no sense that some
jurisdictions single out insurance companies to strip them "as a matter of public
policy" of protections normally surrounding the receipt of legal advice.
B.

Work Product

West Virginia's test for work product protection does not strip away an
insurer's right to work product protection, but rather applies work product
protection equally to all businesses and individuals. West Virginia' essentially
adopts the standard in the Federal Rules of Civil Procedure. Compare W. Va. R.
Civ. P. 26(b)(3) with Fed. R. Civ. P 26(b)(3). Under West Virginia’s rule, a party
must at least show a substantial need for the material and establish that the same
material or its equivalent cannot be obtained through other means without undue
hardship. If the material contains the attorney’s mental impressions or ideas, the
plaintiff can practically never obtain it.
This rule affords insurers the same legal protections that all other
businesses and individuals enjoy. It makes no sense that insurance companies are
singled out and denied this protection by the courts.

III.

Practical Pointers

We offer the following eight practical pointers for insurers and their
counsel to lock down their claims file and protect their confidential
communications with coverage counsel.
A.

Know the Law in Your Jurisdiction

Because an insurer's right to attorney–client privilege varies from state to
state, the first step in protecting your coverage communications from disclosure is
knowing the applicable law in your jurisdiction. Where an insurer is not in the
same state as its attorney, the laws may conflict, and the attorney must research
which jurisdictions may apply to the communications. All privileged
communications should be tailored to the law of any applicable jurisdictions to
minimize the risk of discovery.
B.

Keep the Number of Protected Documents to a Minimum

To optimally protect attorney–client privilege, the insurer and its attorney
should try to keep the number of privileged communications to a minimum.
Often, it is best for the insurer and its attorney to discuss the issue over the phone

and make an informed decision before memorializing the communication in a
letter or email. This is especially important to remember in the age of e-discovery
as courts require the production of emails, texts, and other electronic documents.
Although an email may take only seconds to write, it lasts forever, and each email
created increases the risk of disclosure of privileged communications. The more
privileged documents created, the greater the chance of disclosure of privileged
communications.
C.

Clearly Document When Litigation is Anticipated

Work product protection is triggered when the party reasonably anticipates
litigation. Within the context of insurance coverage, the point when litigation is
reasonably anticipated varies from jurisdiction to jurisdiction. When an insurer
anticipates litigation, it is necessary to clearly document when and why the
insurer first anticipated litigation. In this manner, the insurer can prove that
litigation was anticipated from a distinct point in time and offer a good argument
that work product protection should apply from that day forward.
However, in some jurisdictions, the date when the insurer reasonably
anticipates litigation is irrelevant. As detailed above, in New York, the entire
claims file is discoverable as a matter of law until the insurer makes a decision to
pay or reject the claim. An insurer in a jurisdiction that follows such rule must
weigh the benefits and risks of seeking a coverage opinion before making a
decision to pay or reject a claim.
D.

In Federal Court, Emphasize Work Product Doctrine

While the attorney–client privilege is a matter of substantive state law, the
work product doctrine is a matter of federal procedural law. If federal law can
apply, the work product protection offers distinct, and often stronger, protection
than the attorney-client privilege.
The insurer resisting discovery of the claims file in federal court should
argue that, even if the court determines that some of the documents in the claims
file must be disclosed, the Federal Rules still mandate that the mental
impressions, conclusions, opinions, and legal theories of the insurer be redacted or
in some other way protected against disclosure. The attorney may be able to gain
back some or all of the protection that is not available through the attorney-client
privilege.

E.

Keep a Detailed and Accurate Privilege Log

Where an insurance company withholds documents and asserts such
documents are protected, the privilege log must be detailed and accurate. A vague
privilege log runs the risk of causing unnecessary delay or provoking a blanket
disclosure order.
The privilege log should indicate whether the documents were authored or
received by the coverage attorney. The privilege log should also identify:





the type of document (i.e., email, handwritten notes, letter,
memorandum, or report), the number of pages, the author and
recipient(s);
the date (if any);
a general description of the subject matter; and
the type of privilege asserted (i.e. attorney–client privilege, workproduct doctrine, or both).

The privilege log should also be clear whether the document is protected
by attorney–client privilege, work product, or both. Maintaining credibility with
the court is essential, and therefore, attorney–client privilege should not be
asserted when a document is only protected by work product doctrine. For this
reason, the log should avoid employing ambiguous designations such as
"attorney–client privilege and/or the work product doctrine" or "AC/WP."
Moreover, insurers should not attempt to cast a blanket privilege over their claim
investigation activities. If a document has actually been prepared for nonlitigation purposes it must be produced, even where a document can be
characterized as being helpful or important to the coverage litigation.
The privilege log must also be accurate because whether to conduct an in
camera inspection, and what exactly that entails, is left to the trial court's
discretion. Some judges will review and carefully scrutinize each individual
document and determine whether the document is privileged. Other judges will
determine whether the documents are privileged only by reviewing the privilege
log. Accordingly, the privilege log should be sufficiently detailed to permit the
court to determine whether all elements of the privilege are present for each
document. If a privilege log is sufficiently detailed, it may provide enough
information for the court to rule in favor of protection without an in camera
review of the documents themselves.
If a privilege log is not sufficiently detailed, the court may be more likely
to scrutinize each document, or worse, to grant a motion to compel without

reviewing the documents. In some jurisdictions, the failure to timely produce or
the production of an inadequate privilege log may constitute waiver of any
asserted privileges.
F.

Maintain Separate Files for Defense and Coverage Issues

When an attorney provides coverage advice to the insurer, there is no
fiduciary duty to the insured. However, the cases described above suggest when
that attorney investigates the facts of a claim, he or she owes a quasi-fiduciary
duty to the insured. A smart lawyer will keep these two roles separate. When an
attorney is fact gathering, most courts treat the lawyer as a claims adjuster and
hold that there is no blanket attorney–client privilege. To receive the protection of
attorney–client privilege, the insurer must show that the communication had been
made for the purpose of obtaining or rendering legal advice. Therefore, to
optimally protect privileged communications, the insurer should set up and
maintain two separate files: one for coverage issues and one for the defense of the
insured. In Cedell, the Supreme Court of Washington wisely cautioned that
"[w]here an attorney is acting in more than one role, insurers ought to set up and
maintain separate files – with different claims professionals – so as not to comingle different functions." Cedell, supra, 295 P.3d at 246 n.5. Admittedly, this is
easier said than done. However, if an insurance company wants to protect its
privileged communications from discovery, then such effort is necessary.
By keeping privileged communications separate from non-privileged
communications, an insurance company and their attorney decreases the
likelihood that the document will be subject to discovery. Although separate files
may not protect all coverage communications from disclosure, it should help the
court identify and protect "those that have no relevance" to the insured's bad faith
claims.
G.

Keep Facts and Legal Opinions Separate As Much As Possible

When writing a coverage opinion, the coverage attorney should keep facts
and legal opinion separate as much as possible. When a coverage attorney mixes
law and fact, often referred to by the courts as "mixed reports," the attorney risks
the coverage opinion becoming discoverable. The court may require the insurer to
produce a redacted form of the coverage opinion, particularly when the coverage
opinion is heavily fact-specific. Although the legal analysis has been be redacted,
the party seeking discovery typically can discern or at least get a good idea about
the insurer's legal strategy.

A better approach to the coverage opinion is keeping facts and law
separate as much as possible. The coverage lawyer should write separate reports
concerning the factual investigation and the legal advice given. The first
document should objectively state the facts. Legal advice based on the fact
gathering should be offered in a separate document marked "privileged and
confidential." Thus, when the judge reviews the documents in camera, the judge
could simply hand the page concerning the underlying facts to the plaintiff and
hand the coverage opinion to the insurer as protected by attorney–client privilege.
Obviously, it is often necessary to discuss the facts in providing a coverage
opinion; therefore, where the attorney is providing a report combining factual
investigations and legal advice, the attorney should cite to case law as relevant to
establish that the report is legal strategy protected by attorney–client privilege.
H.

Insurance Carriers Should Recognize That When They Assert
Bad Faith Claims Against Other Carriers, They Are Setting
The Stage For Greater Attacks On Privilege

In recent years, there has been a trend of insurance carriers asserting bad
faith claims against other carriers. Typically, this arises where an excess carrier
sues the primary carrier when a verdict went into the excess layer and the primary
carrier could have settled the case in the primary limit. Carrier versus carrier
lawsuits are creating and expanding precedents, not only in the bad faith arena,
but in the creation of law that impinges on privileges.
In Illinois Emcasco Ins. Co. v. Nationwide Mutual Ins. Co., supra, an
insurer sued a second insurer, seeking to apply the second insurer's policies to pay
in part a judgment against their mutual insured. 913 N.E.2d 1102, 1104 (Ill. App.
Ct. 2009). The second insurer asserted bad faith and sought to compel production
of correspondence with coverage counsel, relying on the common interest
doctrine. Id. at 1104, 1108. The Emcasco court held that the common interest
doctrine applied because the two insurance companies and the insured "shared a
common interest in settling or defeating" the underlying claim. Id. at 1106.
Therefore, the primary carrier's communications with its coverage counsel were
subject to an in camera review. See id. at 1108-09. Now insureds and third-parties
in Illinois are routinely using Emcasco to demand an in camera inspection of the
claim file and get access to the insurer's confidential communications with
coverage counsel. Rachael G. Winthrop & Jared K. Clapper, The Aftermath of
Illinois Emcasco v. Nationwide Ins. Co.: Continuing to Protect the Privileged
Communications Between an Insurer and Its Coverage Counsel, 21 IDC
QUARTERLY (No. 1) 26, 27 (2011) ("Policyholders and third-parties seeking
production of an insurer's privileged communications and work product generated

by coverage counsel have frequently seized upon . . . the Emcasco decision and
requested an in camera review").
Although the insurer seeking disclosure of the second insurer's
communications with coverage counsel may have achieved small gains in this
individual case, ultimately this case and cases like it create legal roadmaps and on
ramps a dangerous precedent which policyholders and third-parties have "seized
upon" and are using to crack open the claims file and reach the insurer's
confidential communications with coverage counsel. Carrier versus carrier
lawsuits can inadvertently undermine the insurance industry's right to attorney–
client privilege and work product protection from within.
While we recognize that inter-carrier bad faith claims will never go away
(although we wish they would move to a less public forum), dangerous and
harmful precedent can be an unforeseen side effect of that kind of litigation. Care
must be taken to avoid creating a body of law that may offer short term gains but
long-term precedent. Again, there may be legitimate ECL claims that need to be
pursued, but seeking an alternative, non-precedent-creating forum should be
considered.

IV.

CONCLUSION

Based on the recent trend, insurance companies cannot assume that the
legal advice they receive will remain confidential. In these jurisdictions – and
possibly others – the advice and assistance of coverage counsel in reviewing firstand third-party coverage issues have become fodder for discovery by the
policyholder and third parties.
As courts take it upon themselves to "regulate" the insurance industry by
stripping away insurer's right to attorney-client privilege and work protection,
insurers will need to adopt new strategies to lock down their claims file. These
eight pointers should help to aid insurers and their counsel to lock policyholders
and third-parties out of their confidential communications with coverage counsel.
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PROTECTING THE ATTORNEY-CLIENT PRIVILEGE: ETHICAL
CONSIDERATIONS FOR INSURANCE COVERAGE COUNSEL WHEN
TREATED AS AN ADJUSTER
Edward “Ned” Currie
James D. Boone
Currie Johnson & Myers, P.A.
Jackson MS
INTRODUCTION
The attorney-client privilege is a frequent discovery issue in insurance bad
faith and coverage litigation whenever the policyholder seeks production of the
insurer’s claim file. But the privilege also is an ethical principle. See Rule 1.6,
ABA Model Rules of Professional Conduct. Because the privilege belongs to the
insurer client, coverage counsel must be vigilant to maintain the confidentiality of
his or her communications with the insurer when handling assigned coverage
questions. Courts recently have been chipping away at the privilege claimed by
insurers for communications with coverage counsel. At least one state’s Supreme
Court has gone so far as to declare that in first party bad faith actions based upon
“the handling and processing of claims”, “there is a presumption of no attorneyclient privilege”. Cedell v. Farmers Ins. Co. of Washington, 295 P.3d 239, 247
(Wash. 2013). The burden is shifted to the insurer who must convince the state
trial court that the privilege attaches to such communications, but only after
producing the “privileged” communications to the court in camera. Id. Given the
universal rules establishing an attorney-client relationship, when this presumption
is applied in a discovery dispute there arises a troubling unanswered question: if it
is presumed that the attorney-client privilege does not apply to communications
between coverage counsel and the insurer client, does this presumption logically
mean that the attorney-client relationship vanishes under those circumstances
notwithstanding coverage counsel’s assignment?1 And with respect to coverage
counsel’s ethical obligations to the insurer, what can coverage counsel do to
maintain the privilege at all stages of the assignment, thereby protecting
communications from future discovery when the clam is later litigated in a bad

The privilege attaching to such communications springs forth from the attorney-client
relationship. See Upjohn Co. v. United States, 449 U.S. 383, 396, 101 S. Ct. 677, 686, 66 L. Ed.
2d 584 (1981).
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faith lawsuit?2 Unfortunately, case law has not developed to provide answers to
these questions. In fact, the questions do not appear to have arisen in any reported
decision.
For centuries and beyond, the attorney client privilege has been the
foundation that permits every lawyer to render frank, open and honest legal
counsel to their clients regarding the latter’s legal rights, duties and obligations
under the law. The privilege is at the heart of coverage counsel’s relationship
with the insurer client. Coverage counsel’s ability to communicate with the
insurer, openly discuss the strengths and weaknesses of a claim, and finally render
an opinion or make a recommendation free from concern of discoverability often
can be vital to the insurer’s decision to deny, pay, defend or indemnify the
particular claim.
However, in recent years courts in some states dramatically have eroded
the attorney-client privilege between insurance coverage counsel and their insurer
clients.3 In such states the insurer may be required to re-think the scope of the
assignment of coverage questions to its counsel, and how to best utilize counsel in
such a manner as to preserve the attorney-client privilege. Insurers handling
claims for policyholders in states with no controlling precedent may want to pay
heed to this same consideration. On the other hand, at the outset of a coverage
assignment coverage counsel arguably might be required to expend considerable
effort to ethically protect privileged communications from future discovery
should a claim denial or controversy erupt in a bad faith action filed by the
policyholder. Additionally, should coverage counsel know (or ought to know)
when retained that the nature of the assignment likely will trigger the “No
Privilege Presumption” rule. Are there additional ethical obligations counsel
should consider?

Consider the applicability of Rule 1.6(c), ABA Model Rules of Professional Conduct to coverage
counsel where it states that counsel “shall make reasonable efforts to prevent the
inadvertent…disclosure of…information relating to the representation of a client.”
3
Too aggressively, from the Authors’ viewpoint.
2

2

A.

Erosion of the Attorney-Client Privilege Applicable To Insurer and
Coverage Counsel Communications4

The general rule is that coverage counsel’s communications with the
insurer are privileged so long as the lawyer truly serves his or her position as a
legal advisor. See Aetna Cas. & Sur. Co. v. Superior Court, 153 Cal. App. 3d
467, 476, 200 Cal. Rptr. 471, 476 (Ct. App. 1984).5 In bad faith litigation, the
exceptions to this general rule are well known and fairly uniform. They include
the “advice of counsel” defense to bad faith6 and the “crime fraud exception.”7
However, states such as Washington, New York, Idaho, Louisiana and Ohio have
altered traditional notions of the applicability and even existence of the privilege
in the insurance bad faith and coverage litigation context.
1.

Washington, Idaho and Louisiana

In Cedell, the Washington Supreme Court created a de facto presumption
that the attorney client-privilege does not apply in “first party insurance claims by
insureds claiming bad faith in the handling and processing of claims, other than
[under insured motorist] claims.” Cedell, 295 P.3d at 247. Cedell involved a firstparty bad faith action against an insurer arising out of a fire that destroyed the
insured’s residence. Despite the fact that the Fire Department and the insurer’s
own arson investigation determined that the fire was accidental, the insurer
delayed its coverage determination based on alleged inconsistent statements given
The authors acknowledge as a resource a paper written by ACCEC Fellow Diane L. Polscer,
Gordon & Polscer, LLC, “Recent Assaults on the Most Sacred Privilege of All: Are Insurers
Protected by the Attorney-Client Privilege?” Ms. Polscer’s article was presented October 7-9,
2015 at the Litigation Counsel of America Conference in Charleston, South Carolina.
5
In Aetna Cas., the Court generally discussed the inapplicability of the attorney-client privilege in
circumstances where the attorney acts in a capacity other than as a legal advisor, and held that it
was error to allow the policyholder access to confidential communications where the attorney was
acting as a legal advisor.
6
See Restatement (Third) of the Law Governing Lawyers § 80 (2000); The Bobrick Corp. v.
Dwyer, Schraff, Meyer, Grant & Green, 2008 WL 4173619, *1 (D. Haw. 2008); Computer
Associates Int'l, Inc. v. Simple.com, Inc., 2006 WL 3050883, *2 (E.D.N.Y. 2006); Ropak Corp. v.
Plastican, Inc., 2006 WL 1005406, *6 (N.D. Ill. 2006); Henry v. Quicken Loans, Inc., 263 F.R.D.
458, 468 (E.D. Mich. 2008).
7
Shorter v. State, 33 So. 3d 512, 518 (Miss. Ct. App. 2009); Murphy & Demory, Ltd. v. Murphy,
1994 WL 1031072 (Va. Cir. Ct. 1994); People v. Superior Court (Bauman & Rose), 37 Cal. App.
4th 1757, 44 Cal. Rptr. 2d 734 (2d Dist. 1995).
4
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by the insured’s girlfriend who was not insured under the policy. The insurer
estimated its exposure under the policy and retained coverage counsel to assist in
making a coverage determination. The Court specifically determined that the
insurer “hired [coverage counsel] to do more than give legal opinions.” The Court
noted that the record suggested that coverage counsel “assisted in the
investigation” of the claim by conducting an examination under oath of the
insured and his girlfriend, and corresponding with the insured. Additionally,
coverage counsel “assisted in the adjustment of the claim” by negotiating with
the insured. Id. at 247 (Emphasis added).. Coverage counsel also “assisted in
adjusting the claim” by sending the insured a letter making a “’one-time offer’” in
an amount considerably less than the insurer’s acknowledge exposure 8 and
threatening denial of the claim if the offer was not accepted within 10 days. Id.
at 247. At the time this offer was made, the insured had been out of his house for
seven months.
The insured retained counsel, who sued the insurer for bad faith in
handling the claim. When plaintiff’s counsel requested the insurer to produce its
entire claim file, the insurer responded by producing “a heavily redacted claims
file, asserting that the redacted information was not relevant or was privileged”
under the attorney-client privilege. Id. at 242. The trial court required an in
camera inspection and then ordered the insurer to produce the disputed
documents. The discovery dispute landed at the Washington Supreme Court and
was resolved with draconian results. The Court created an analytical framework
where trial courts in first-party bad faith actions start with the presumption that
the attorney-client privilege does not apply to insurer claim files. The Court
stated:
[I]n first party insurance claims by insured’s [sic] claiming bad
faith in the handling and processing of claims . . . there is a
presumption of no attorney-client privilege. However, the insurer
may assert an attorney-client privilege upon a showing in camera
that the attorney was providing counsel to the insurer and not
engaged in a quasi-fiduciary function.[9] Upon such a showing, the
insured may be entitled to pierce the attorney-client privilege. If
the civil fraud exception is asserted, the court must engage in a
two-step process. First, upon a showing that a reasonable person
8

The offer was for “only a quarter of what the [trial] court eventually found the claims to be
worth.” Id. at 241.
9
The Cedell Court explained that quasi-fiduciary tasks are those associated with “investigating
and evaluating or processing the claim.” In other words, the type of tasks typically reserved for
adjusters or other claims professionals. Cedell at 246.
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would have a reasonable belief that an act of bad faith has
occurred, the trial court will perform an in camera review of the
claimed privileged materials. Second, after in camera review and
upon a finding there is a foundation to permit a claim of bad faith
to proceed, the attorney-client privilege shall be deemed to be
waived.
Id. at 246-247.
In short, the Cedell Court found that there is a presumption that the
attorney client privilege does not exist in a first-party bad faith case when the
claim is based upon claims “handling and processing”. Id. at 246. In order to
rebut the presumption and show that the communications are privileged, the
insurer first must produce the disputed (i.e., “privileged”) documents in camera,
prove that coverage counsel provided legal counsel or advice only, and was not
performing any quasi-fiduciary function similar in nature to those performed by
an insurance adjuster in adjusting the first party claim.10 Even then, however,
should the trial court rule that the communications are privileged, the policyholder
has a second bite at the apple by arguing waiver under the civil fraud exception.
The Court structured a two-step process requiring only that the insured show that
the insurer acted in bad faith and that there is a foundation to permit a bad faith
claim to proceed. See Id.11
Federal courts in the state of Washington have been reluctant to conduct such in camera
reviews. See Ingenco Holdings, LLC v. Ace Am. Ins. Co., 2014 WL 6908512, at *3 (W.D. Wash.
2014), where the court observed that “every federal court to consider the issue has held that the in
camera review mandate of Cedell does not apply in federal court.” See also., MKB Constructors v.
Am. Zurich Ins. Co., No. C13–611JLR, 2014 U.S. Dist. LEXIS 78883, at *18–23, 2014 WL
2526901 (W.D. Wash. 2014); Indus. Sys. & Fabrication, Inc. v. W. Nat'l Assur. Co., No. 2:14–cv–
46–RMP, 2014 U.S. Dist. LEXIS 154021, at *4, 2014 WL 5500381 (E.D.Wash. 2014). In Ingenco
Holdings, the court held that, “[i]nstead, a federal court exercises discretion in deciding whether in
camera review is appropriate . . . [and that] [i]t is difficult to conceive of a circumstance in which
the court would exercise its discretion to conduct an in camera review of more than 800 pages of
documents.” Ingenco Holdings, 2014 WL 6908512, at *3 (citing MKB Constructors, 2014 U.S.
Dist. LEXIS 78883 at *19–20, 2014 WL 2526901; Indus. Sys., 2014 U.S. Dist. LEXIS 154021, at
*4, 2014 WL 5500381).
10

11

Within weeks of being handed down, Cedell was adopted by an Idaho federal court in

Stewart Title Guar. Co. v. Credit Suisse, Cayman Islands Branch, 2013 WL 1385264, at *4-5 (D.
Idaho Apr. 3, 2013). In Stewart Title, the court stated that, “the Washington Supreme Court issued
a well-reasoned decision concerning the extent of the attorney/client privilege in bad faith cases . .
. [and] “if the Idaho Supreme Court were faced with the facts of this case, they would apply the
holding in Cedell.” Similarly, in Shaw Grp., Inc. v. Zurich Am. Ins. Co., WL 199626, at *2 (M.D.
La. Jan. 15, 2014), the United States District Court for the Middle District of Louisiana also
adopted the Cedell framework.
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The holding in Cedell is particularly troublesome for any number of
reasons. First party claims handling, claims practices and claims processing are
at issue in the vast majority of first party bad faith cases. Therefore, whenever
insurance coverage counsel is engaged by the insurer, the ”Presumption” rule
created by the Court automatically assumes that coverage counsel has performed
“quasi-fiduciary” tasks, the same as those performed by the claims adjuster. This
is so even though the scope of coverage counsel’s assignment goes far beyond
that of the adjuster’s. Equally troubling is the Court’s holding that, in undertaking
the in camera review, the trial court’s finding of sufficient facts supporting a bad
faith claim is the equivalent of the crime-fraud exception to the attorney-client
privilege. Now potentially discoverable are coverage counsel’s opinion letters or
portions thereof, notes and work product. Communications between coverage
counsel and the insurer arising out of what the Cedell Court would deem to be
truly and solely legal work nonetheless are not privileged unless and until the
insurer produces them in camera and succeeds in convincing the trial court that
the privilege applies.12
Another troubling aspect of Cedell, from coverage counsel’s standpoint, is
the mere assumption that coverage counsel’s work preparatory to rendering legal
advice to the insurer de facto is the equivalent of claims handling. Before insurer
coverage counsel, or policyholder counsel for that matter, can render a coverage
opinion regarding the claim (and meeting the standard of care imposed on
coverage counsel), counsel often is required to perform legal due diligence by: 1)
investigating and marshalling the relevant and material facts; 2) in first party
claims, take the insured’s statement under oath; 3) where the insured is not
represented, communicate with the insured; and 4) negotiate with the insured.
This does not in and of itself, as reasoned by the Cedell Court, render coverage
counsel to that of an adjuster, for these functions often are merely a part of the
whole of legal services provided by counsel to the insurer. Because of their
knowledge of the law with respect to the specific claim or legal issue, referral to
coverage counsel often is necessary in order for the insurer to act on the claim.
Such might require coverage counsel to undertake tasks similar in nature to
“claims handling” if these are a necessary predicate for counsel to render advice
to the insurer. Simply, this is called the practice of law.
Another troubling aspect of Cedell is that it offers the mischance, or
perhaps the unforeseen consequence, that the trial court determines the existence
It begs the question where there may be voluminous amounts of attorney-client
communications that require an inordinate amount of time for the trial judge to review and analyze
each and every communication separately. This could prove to be a Sisyphean task for any trial
judge with a busy docket.
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of a triable issue of bad faith when making the in camera inspection during the
early phase of document production motion practice. Such things should be left
for substantive motion practice such as summary judgment. But under the
scheme engineered by the Washington Supreme Court, the trial court could make
substantive rulings on the sufficiency of evidence supporting the bad faith claim
long before discovery is finished.
Cedell may – and ought to – be of limited application in other
jurisdictions. The Court’s holding is based upon its finding that in first party
insurance claims, the insurer acts as the policyholder’s quasi-fiduciary. See
Cedell, 176 Wash.2d at 696. The duties a quasi-fiduciary owes to the principal
are of a higher nature, and a quasi-fiduciary has a higher standard of care. Id.
(citing Van Noy v. State Farm Mut. Auto. Ins. Co., 142 Wash. 2d 784, 791 (Wash.
2001)). However, the overwhelming majority rule in this country is that an
insurer does not owe quasi-fiduciary duties to the first party insured.13 As such,
Cedell arguably should have potential appeal or applicability in only those states
recognizing such a quasi-fiduciary relationship in first party claims. Nonetheless,
it is noteworthy that Washington courts have extended Cedell to third-party bad
faith litigation. See Carolina Cas. Ins. Co. v. Omeros Corp., No. C12-287, 2013
U.S. Dist. LEXIS 53225, at *6-7 (W.D. Wash. Apr. 12, 2013).
2.

New York

New York courts also have developed similar restrictions on the attorneyclient privilege where the insured alleges bad faith against the insurer. In Nat’l
Union Fire Ins. Co. of Pittsburgh v. TransCanada Energy USA, Inc., 119 A.D.3d
492, 990 N.Y.S.2d 510, 511-12 (2014), the Supreme Court of New York
determined that the attorney-client privilege offered no protection to insurer
documents that were created prior to the denial of an insured’s claim where the
insured alleged bad faith against the insurer. Specifically, the court stated:
The motion court properly found that the majority of the
documents sought to be withheld are not protected by the attorneySee Metro Renovation, Inc. v. Allied Grp., Inc., 389 F. Supp. 2d 1131, 1135 (D. Neb. 2005)
(holding that “Nebraska would adopt the general rule and not allow a fiduciary-duty claim in this
first-party insurance dispute.”); Crabb v. State Farm Fire & Cas. Co., No. 2:04-CV-00454 PGC,
2006 WL 1214998, at *10 (D. Utah May 4, 2006)(“in a first-party relationship between an insurer
and its insured, the duties and obligations of the parties are contractual rather than fiduciary”);
Gorman v. Se. Fid. Ins. Co., 621 F. Supp. 33, 38 (S.D. Miss.) aff'd, 775 F.2d 655 (5th Cir.
1985)(“[u]nder Mississippi law, there is no fiduciary relationship or duty between an insurance
company and its insured in a first party insurance contract.”)
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client privilege or the work product doctrine or as materials
prepared in anticipation of litigation. Following an in camera
review, the court determined that certain documents were
privileged because they contained legal advice. As for the
remaining documents, the court found that the insurance
companies had not met their burden of demonstrating privilege.
The record shows that the insurance companies retained counsel to
provide a coverage opinion, i.e. an opinion as to whether the
insurance companies should pay or deny the claims. Further, the
record shows that counsel were primarily engaged in claims
handling—an ordinary business activity for an insurance company.
Documents prepared in the ordinary course of an insurer's
investigation of whether to pay or deny a claim are not privileged,
and do not become so “‘merely because [the] investigation was
conducted by an attorney’” (see Brooklyn Union Gas Co. v
American Home Assur. Co., 23 AD3d 190, 191 [1st Dept 2005]).
Id. at 511-12.
Like Cedell, the Court in TransCanada held that certain documents and
communications might fall under the attorney-client privilege where they contain
legal advice. And like Cedell, the TransCanada Court held that the attorneyclient privilege did not exist where coverage counsel’s work was deemed to be
“primarily claims handling.” However, the Court in TransCanada did not specify
whether a coverage opinion falls under the protection of the attorney-client
privilege. Id. at 511. As such, there is an argument that a coverage opinion is
privileged if it contains only legal opinions and advice to the insurer regarding the
interpretation of certain policy provisions. But the precise issue of whether a
coverage opinion constitutes a privileged communication under the attorney-client
privilege was not addressed in TransCanada. Insurers and insurance coverage
attorneys are faced with the potential that a coverage opinion does not constitute a
protected attorney-client communication if it was authored prior to the denial of
coverage and created in the “ordinary course of an insurer’s investigation of
whether to pay or deny a claim.” Id.
3.

Ohio Case Law

In Boone v. Vanliner Insurance Company, 91 Ohio St.3d 209 (Ohio 2001),
the Ohio Supreme Court held that, “in an action alleging bad faith denial of
insurance coverage, the insured is entitled to discover claim file materials
containing attorney-client communications related to the issue of coverage that
were created prior to the denial of coverage.” Id. At 213-214. Arguably, the
8

holding in Boone stands for the proposition that insurance coverage opinions
containing legal advice about policy provisions issued prior to a denial of
coverage are discoverable, and that the attorney-client privilege will not apply.
Under the Boone framework, this arguably would be true regardless of whether
insurance coverage counsel performed the same function of or otherwise acted in
the capacity of a claims adjuster. The Boone Court reasoned that “[a]t that stage
of the claims handling, the claims file materials will not contain work product,
i.e., things prepared in anticipation of litigation, because at that point it has not yet
been determined whether coverage exists.”
Boone was modified by the Ohio legislature in 2007 when the statute
regarding privileged communications was amended as follows:
The following persons shall not testify in certain respects:
***
An attorney, concerning a communication made to the attorney by
a client in that relationship or the attorney's advice to a client,
except that if the client is an insurance company, the attorney may
be compelled to testify, subject to an in camera inspection by a
court, about communications made by the client to the attorney or
by the attorney to the client that are related to the attorney's aiding
or furthering an ongoing or future commission of bad faith by the
client, if the party seeking disclosure of the communications has
made a prima-facie showing of bad faith, fraud, or criminal
misconduct by the client.
Ohio Rev. Code Ann. § 2317.02(A). Under the modified statute, there is now a
presumption that the attorney-client privilege applies—even if the insured alleges
bad faith. In order to compel production of the privileged communication, the
amended statute now requires the insured to make a prima-facie showing of bad
faith and provides for an in camera inspection by the court with respect to the
communications between insurer and attorney.
Some Ohio courts have either refused or paid no heed to the applicability
of the legislative amendment to § 2317.02(A). These courts have reasoned that
the legislative amendment does not apply to written communications or claim
documents.14 Other courts have simply continued to apply Boone without any
See Little Italy Dev., LLC v. Chicago Title Ins. Co., 1:11 CV 112, 2011 WL 4944259, at *2
(N.D. Ohio Oct. 17, 2011)
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recognition of the legislative amendment.15 Thus, there remains uncertainty as to
whether attorney-client communications predating the denial of a claim are
discoverable upon a prima facie showing of bad faith after an in camera review,
or whether such communications are discoverable by simply alleging that the
insurer committed bad faith.
While taking different routes, Washington, New York, Idaho, Louisiana
and, to a limited extent, Ohio courts refuse to recognize the attorney-client
privilege for communications between insurer and its coverage counsel made
prior to the denial. The decisions in these states are a warning shot to insurer
coverage counsel nationwide that courts are showing an increased willingness to
erode the time honored protection of the attorney-client privilege in the insurance
coverage context. Given this increased willingness to minimize application of the
attorney-client privilege in the insurance coverage context, insurance coverage
counsel are being called upon to advise their insurer clients how to preserve the
privilege and protect communications from future discovery. But going further,
with respect to protecting from discovery communications to and from the insurer
client, do coverage counsel have additional considerations arising out of ethical
rules?
B.

Maintaining and Preserving the Attorney-Client Privilege

The Cedell prospect of opening to discovery the insurer’s and coverage
counsel’s communications might prompt a temptation to severely limit written
communications, and most certainly the content. Reducing open discourse to oral
communications between coverage counsel and insurer has drawbacks, for many
states, to one degree or another, require the insurer to maintain a claim file
sufficiently documenting all activities. See Creating Defensible Files and
Avoiding Bad Faith Claims, 16 Andrews Ins. Indus. Litig. Rep. 25
(2000)(“[U]nfair insurance or claims practices regulations and statutes . . . require
that [an] insurer maintain claim files in sufficient detail that pertinent events and
dates of the events can be reconstructed”).16
The attorney-client relationship in a coverage dispute begins when
coverage counsel is consulted and/or retained by the insurer. Coverage counsel
will at that point want to consider how to maintain and protect privileged
communications from future discovery. In light of existing regulatory and
See DeMarco v. Allstate Ins. Co., 2014-Hoio-933, ¶¶ 15-19, 2014 WL 1327846 (Ohio App.
2014); Park-Ohio Holdings Corp. v. Liberty Mut. Fire Ins. Co., No. 1:15-CV-943, 2015 WL
5055947, at *2 (N.D. Ohio Aug. 25, 2015).
16
See also Wash. Admin. Code 284-30-340; N.Y. Comp. Codes R. & Regs. Tit. 11, §216.11.
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statutory requirements requiring insurers to maintain complete claim files, a
suggested approach is for coverage counsel to have a thorough initial discussion
with the insurer regarding responsibilities and tasks, and limit the scope of the
engagement letter or agreement accordingly. For example, if coverage counsel is
retained solely to provide a coverage opinion, the engagement letter or agreement
can be limited to make it clear that coverage counsel is retained only to provide a
coverage opinion, that such opinions are being prepared in anticipation of
litigation, that such opinions are being provided pursuant to the attorney-client
relationship and that the attorney is not retained to perform any tasks associated
with the adjustment of the claim. By memorializing the expectations of the
insurer and coverage counsel, when the policyholder seeks discovery of
communications between insurer and coverage counsel, the insurer can show that
coverage counsel was acting as a legal advisor only and not performing adjuster
functions. This approach is consistent with the Model Rules of Professional
Conduct. For example, Rule 1.2 states:
Rule 1.2 Scope of Representation and Allocation of Authority
between Client and Lawyer
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a
client's decisions concerning the objectives of representation and,
as required by Rule 1.4, shall consult with the client as to the
means by which they are to be pursued. A lawyer may take such
action on behalf of the client as is impliedly authorized to carry out
the representation.
***
(c) A lawyer may limit the scope of the representation if the
limitation is reasonable under the circumstances and the client
gives informed consent.
In regard to limiting the scope of an agreement between insurer and
attorney, comment 6. to Rule 1.2 states:
Agreements Limiting Scope of Representation
[6] The scope of services to be provided by a lawyer may be
limited by agreement with the client or by the terms under which
the lawyer's services are made available to the client. When a
lawyer has been retained by an insurer to represent an insured, for
example, the representation may be limited to matters related to the
11

insurance coverage. A limited representation may be appropriate
because the client has limited objectives for the representation. In
addition, the terms upon which representation is undertaken may
exclude specific means that might otherwise be used to accomplish
the client's objectives. Such limitations may exclude actions that
the client thinks are too costly or that the lawyer regards as
repugnant or imprudent.
In addition to limiting the scope of the engagement letter or agreement,
coverage counsel can label reports and coverage opinions as “attorney-client
protected” documents, and use the subject line in emails to state that coverage
counsel is providing legal advice. Thereafter, coverage counsel should remain
aware of his or her specific responsibilities, stay within the confines of those
responsibilities and promptly advise the insurer whether certain requested tasks
potentially fall outside the scope of representation. Otherwise, the insurer runs
the risk of losing the benefit of the attorney-client privilege.
Unfortunately, despite the insurer’s and coverage counsel’s best efforts,
the modern reality of today’s legal climate is that the attorney-client privilege may
not apply. As noted in the Washington, New York, Idaho, Louisiana and Ohio
decisions, at the outset of a bad faith suit there may be a presumption that the
attorney client privilege does not exist for pre-denial communications and the
insurer must overcome the presumption. In some instances, coverage counsel
tasked with rendering a coverage analysis and advising the insurer may find it
next to impossible to avoid undertaking activities some courts deem to be
ordinary claims handling, thereby potentially affecting the attorney-client
privilege.
Because there are no bright-line guidelines, what can insurance coverage
counsel consider to fulfill his or her ethical obligations to the insurer in
maintaining and preserving the attorney-client privilege in the event a court
determines that he or she was performing “adjuster activities” rather than serving
solely as legal advisor?
C. Implications For Coverage Counsel When Deemed to be Acting as
Claims Adjusters17

The authors acknowledge and credit as a resource a paper co-authored by ACCEC Founding
Regent, Lewis F. Collins, Butler Wehmuller Katz Craig LLP, “Bad Faith: When Attorneys Act in
a Claims Role,” presented at the 2015 CLM Annual Conference.
17
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In the Cedell context, there are implications when insurance coverage
counsel is held by a trial court to have performed claims handling functions
resulting in a ruling that the attorney-client privilege does not exist prior to the
insurer’s denial of a claim. These implications include the question as to what
standard of care and what ethical obligations apply to counsel. For example, with
respect to the policyholder, is counsel to be considered as an adjuster only, or both
adjuster and lawyer? This is a distinction with a difference, for the lawyer
typically must adhere to a professional standard of care while the adjuster
generally has an ordinary standard of care.18 With respect to counsel’s
relationship with the insurer, if a court holds that there is no attorney-client
privilege applicable to pre-denial communications, the existence of the attorneyclient relationship is implicated. In this context, what standard of care applies to
coverage counsel undertaking claims functions—professional or ordinary?
Coverage counsel should become familiar with the ethical obligations, if
any, the client’s adjusters are expected to follow, and consider how such
obligations may impact dealings with both the insurer and the policyholder. It is
beyond the scope of this paper to discuss every potential ethical duty imposed
upon claims adjusters. However, a cursory review of some of the more significant
adjuster ethical considerations may shed light on ethical obligations a court
potentially could apply to coverage counsel if deemed to be performing the same
role as a claim adjuster.
The specifics of adjuster ethics vary from state to state. The following
ethical duties and responsibilities are a compilation gleaned from the Code of
Professional Conduct (“the Code”) issued by the American Institute for Chartered
Property Casualty Underwriters, which is an industry leader in property-casualty
insurance education, research and ethics.19 The Code emphasizes that the adjuster
deal fairly and truthfully with the insured.20 Central to this ethical responsibility
is that the adjuster’s investigation should include an evaluation of all facts
See 3 Modern Tort Law: Liability and Litigation § 26:22 (2d ed.)(discussing the fact that
attorneys are to adhere to a professional standard of care maintained by practicing attorneys in that
particular area); See also Injury at Sea v. Pac. Claims, Inc., 122 Wash. App. 1020 (2004) (noting
that insurance claims adjusters are held to a lower standard of care unless acting in the capacity of
an attorney).
19
See The Canons, Rules, and Guidelines of the CPCU Code of Professional Conduct, The
Institutes, 1st Edition, 3rd Printing, July 2013, http://www.theinstitutes.org/doc/canons.pdf. The
CPCU’s Code, which was introduced in 1976, prescribes a minimum standard by which all
member adjusters are expected to comply, and provides Canons and Rules regarding ethical
conduct, as well as disciplinary rules, procedures and penalties.
18

See Cannon 3 of the Code requiring that the adjuster obey all applicable laws and regulations,
and avoid any conduct that would cause unjust harm.
20
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available, and render a fair result based on applicable policy provisions and the
facts available. In addition, if added facts become available, the adjuster should
consider such facts and reconsider the coverage decision if applicable. In
addition, Cannon Four requires that adjusters diligently and competently
discharge their duties.21 Arguably tied to this ethical responsibility, is the
adjuster’s duty to evaluate and process the claim in a timely manner and ensure
that the claim decision is communicated to the policyholder in a timely manner.
As an additional consideration, Cannons 1 and 6 of the code require that the
adjuster should always avoid the appearance of impropriety,22 and strive to
maintain dignified and honorable relationships.23 Cannons 1 and 6 go to the heart
of avoiding conflict of interest issues that often times arise between policyholder,
adjuster and insurer.
Again, the aim of this paper is not to discuss every potential ethical duty
imposed upon claims adjusters, but to recognize that adjuster ethics can most
certainly influence and shape the efficacy of a defense if the claim goes into
litigation. By way of example, an adjuster’s failure to adhere to applicable ethical
considerations can lead to the policyholder filing a bad faith suit. Under Cannon
4, an adjuster’s ethical failure to competently discharge their duties by evaluating
a claim and communicating a coverage decision in a timely manner might result
in a waiver of applicable policy defenses in certain states.24
At this time, there appear to be no reported decisions imposing ethical
standards of an adjuster on insurance coverage counsel deemed to be acting as a
claims adjuster. Notwithstanding this, a policyholder’s bad faith expert might
attempt to proffer such an opinion. Until case law is developed, insurance
coverage counsel in consideration of the insurer client’s best interests should
adhere to those obligations when the particular tasks and responsibilities
requested by the insurer client could potentially result in a ruling that counsel
performed adjuster functions leading to abrogation of the attorney-client privilege.
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See Cannon 4 of the code.

See Cannon 1, R.1.1 (indicting that an adjuster should avoid even the appearance of
impropriety when performing his or her professional duties and should act in a manner that
ultimately will best serve his or her own professional interests).
23
See Cannon 6.
24
See Yowell v. Seneca Specialty Ins. Co., 2015 WL 4575450, at *4 (E.D. Tex. 2015)(generally
holding that failure of the insurer to provide a timely coverage determination can lead to the
application of waiver); Peavey Co. v. M/V ANPA, 971 F.2d 1168, 1176 (5th Cir. 1992)(holding
that Zurich waived non-coverage defense based on untimely investigation);
22
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CONCLUSION
Insurance coverage counsel cannot assume that every pre-denial attorneyclient communication will be protected under the cloak of privilege—even where
those communications are contained in opinion letters.
With this in mind,
insurance coverage counsel is tasked with determining how ethically to protect
communications with the insurer client. By limiting the scope of their
engagement letters or agreements, coverage counsel can minimize the risk that
courts will deem them to be acting as adjusters rather than as legal advisors and
counsellors.
However, and despite counsel’s best efforts to frame the engagement letter
or agreement so as to only assume tasks and responsibilities of a legal advisor or
counsellor, should more courts adopt the Cedell rule in discovery, there remains
the possibility that a court will remove the attorney-client privilege and deem the
insurance coverage attorney to be acting as a claim adjuster. Facing that
possibility, there is also the risk that a court will impose the same standard of care
involved with the adjustment of claims on the insurance coverage attorney.
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Introduction
3-D printing, also known as additive manufacturing (AM), refers to a
process in which successive layers of material (usually polymers, powered metals
or ceramics) are deposited under computer control to create an object. The 3-D
printing process begins with a 3-D model, which the computer slices into
hundreds of horizontal layers, creating instructions for depositing material to
create each layer which are then provided to the printer. There are a wide
variety of objects that are created through 3-D printing, ranging from aircraft,
automotive and machinery parts to jewelry, toys and food. A new explosion in
the use of 3-D printing is taking place in the dental and medical fields, where
uses include the creation of individualized implants and prosthetics. In
additional to the healthcare industry, other industries utilizing 3-D printing
technology include construction, food production, and aerospace and
transportation. Almost any object – anything that can be designed in a 3-D
model -- can be produced through 3-D printing.
Although 3-D printing has been around for many years, until recently its
use was mostly confined to highly specialized applications. Now, 3-D printing
technology has become affordable enough to have more widespread appeal,
including to smaller businesses and individuals. 3-D printers can be accessed
today in communal spaces such as libraries, schools and workshops, via on-line
3-D printing services, and at home.
With enthusiasm about 3-D printing technology growing, some
commentators suggest it ultimately may replace production-line assembly plants
and set off a new industrial revolution. It is clear that 3-D printing technology
does offer tremendous potential to change how objects are manufactured. For
instance, production via 3-D printing based on computer code more readily
allows for the creation of customized products based on individual
specifications. 3-D printing also offers the prospect of a product being printed
anywhere, at any time, based on the provision of product “blue prints” in the
form of computer code, and the availability of 3-D printers. 3-D printing may
better support just-in-time inventory practices, eliminate waste and reduce
needs for warehouse space. It also creates the opportunity for internet
purchases of code to print objects at the premises of other businesses, at
retailers who personalize and differentiate products on the spot, or even in
private homes.

Emerging liability and insurance coverage issues presented by 3-D
Printing
Risk Identification: Of course, the specific risks posed obviously are
dependent on the precise uses of the technology. However, as discussed below,
commercial risks will arise in relation to intellectual property rights, product
liability risks, risks to employees involved in producing objects, and multijurisdictional exposures since objects can be created via 3-D printing anywhere.
These risks are presented by the final 3-D printed object itself, as well as through
the process of creating and printing the object. Some companies experimenting
with the use of 3-D printing may not have fully evaluated the risks and needs for
insurance coverage as a result of a change in their operations. Similarly, insurers
must be on the lookout for changed risks in their portfolio because of the
introduction of 3-D printing into various business sectors. In addition, the
increasing use of 3-D printers by hobbyists will present coverage issues under
homeowners’ insurance policies.
Intellectual Property: Many commentators have focused on intellectual
property considerations as the greatest risk posed by 3-D printing, including
theft of computer design code utilized to create objects and the potential for
counterfeit products. Given the potential for people to download and share
computer code blueprints easily and the risk of computer code design files being
stolen or hacked, there are serious concerns about the ability to protect
intellectual property and trade secrets that are at the core of creating objects via
3-D technology. Further, given the ability to create a model of a product with a
3-D scanner, it may be extremely difficult to stop others from copying,
manufacturing, selling, and importing an invention or protected design without
permission. And, theft of intellectual property in relation to 3-D printed objects
may have immediate and severe consequences because of the ease of then
creating counterfeit products, given the technology of 3-D printing.
Theft of intellectual property involved in creation of 3-D products will
present interesting insurance issues and challenges for companies seeking
coverage for their losses. Quite simply, there may be a significant coverage gap.
This type of theft involves intangible property, not tangible property covered by
property insurance. Crime and fidelity policies generally focus on theft of
money, security or other tangible property, and not this type of loss. Even most
cyber policies focus on costs associated with theft of personal information,
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although there is growing recognition of the need for protection against theft of
commercially-sensitive data and information.
Product Liability: Product liability and product recall insurance are most
likely to be called upon in relation to 3-D printing exposures. Product risks
arising from accidental injury or damage caused by 3-D printed products and the
risk of defective products will likely impact everyone in the manufacturing chain,
at least until the law develops clear rules to assign liability. The risk of defective
products may be increased by the looser control over the process with multiple
players involved in the steps of creating a final product. This is compounded by
the fact that 3-D printing often will not involve a traditional manufacturing
setting where there are tighter product controls and testing. Further, attempts
to customize or differentiate objects created by 3-D printing also may enhance
product liability risks – particularly where there is inadequate testing and quality
control for customized 3-D printed objects. There is potential liability for the
software designers, the materials supplier, the product manufacturer, the
printer manufacturer, the distributor and even the retailer (particularly if the
product is customized). There are also innovative business models in use such as
online platforms allowing users to customize and then print designs shared by
other users. At this point, there simply isn’t established law assigning
responsibility for losses arising in connection with objects created through 3-D
printing technology. Moreover, it may take some time for the law to develop
since flaws in 3-D printing techniques, materials or products will not necessarily
be immediately evident.
Health Risks to Employees: Workplace risks such as employee exposure
to powders used in 3-D printing and the respiratory issues from inhalation of raw
materials used in 3-D printing may also be a potential concern. Further, to the
extent manufacturing takes place outside of a traditional factory setting, there
may be diminished government oversight and regulation of the production
process. This may point to greater safety concerns for employees, as well.
These issues could pose exposures for Employers’ liability and Workers’
Compensation coverage, as well as possible general liability coverage issues (for
instance, for raw materials suppliers).
Worldwide Risks: Finally, there will be jurisdictional considerations
because the multi-step process of creating an object via 3-D printing may involve
actors from anywhere across the world. This adds complexity because the law is
still developing concerning responsibility among and between the different
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actors in the 3-D printing and manufacturing process, and greater uncertainty is
added when the process may span different legal systems and multiple
jurisdictions may be called upon to resolve those unsettled legal questions.
Conclusion
Commercial and personal use of 3-D printing is rapidly growing,
presenting new challenges for industry and for insurers. Our understanding of
the liability and insurance coverage issues presented by this new technology is
just beginning to develop, and we have no case law applying product liability and
other key legal principles in this new context. While we can predict some of the
exposures that will be presented through the increased use of 3-D printing, there
also remains the potential for unforeseen risks and exposures. The lines of
insurance implicated by the evolution of 3-D printing may include professional
liability, directors & officers, property/business interruption, aviation/marine
insurance, and medical malpractice coverage as well as the coverage lines
highlighted above. Insurance actually can play a role in minimizing risks through
underwriting requirements and loss control services that help to develop and
determine best practices in an industry that is largely unregulated. Among
others, these best practices will include standards for product quality assurance
and safety testing, ventilation and other hazard controls for 3-D printing
activities, and evaluation of the jurisdictional risks and developing legal
environment for liabilities associated with 3-D printing.
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I.

INTRODUCTION

Marijuana has been used both recreationally and medicinally since 2737
B.C. From the writings of Shen Nung, we know that marijuana was believed an
effective treatment for conditions such as rheumatism, gout, malaria and absentmindedness. Fast forward 4,000 years, and the United States grapples with the
efficacy and benefits of recreational and medical marijuana use.
1

As of 2015, twenty-three states and the District of Columbia have
legalized marijuana use and possession in some form.2 Four states and the
District have gone farther, sanctioning recreational use under conditions and
regulations similar to alcohol.3 The movement towards legalization is supported
in the court of public opinion, with 58% of Americans claiming to support full
legalization.4 Americans support legalization with their pocketbooks as well. In
2015, Colorado alone generated nearly $1 billion in revenues.5 2016 estimates are
above $6.5 billion in revenue nationwide.6
The marijuana industry is expanding at exponential rates. Yet, despite
large revenues and consistent growth, the industry as a whole is underserved as an
insurance market. In the first years of the industry, niche insurers offered highly
specialized products geared exclusively to the marijuana industry. Insurers have
been slow to enter the market and, of those that have, some have already packed
and left. Because insurance for the marijuana industry has yet to mature, many of
the potential issues facing insurers and policyholders remained unanswered and
even unknown. This paper will explore some of those issues.

1

Cannabis, Coca & Poppy: Nature’s Addictive Plants, Drug Enforcement Agency Museum and
Visitors Center, located at https://www.deamuseum.org/ccp/cannabis/history.html
2
State Marijuana Laws Map, Governing the States and Localities, available at
http://www.governing.com/gov-data/state-marijuana-laws-map-medical-recreational.html, last
visited April 22, 2016.
3
Id.
4
Liz Rowley, Where is Marijuana Legal in the United States? List of Recreational and Medicinal
States, News.Mic, October 5, 2015, available at http://mic.com/articles/126303/where-ismarijuana-legal-in-the-united-states-list-of-recreational-and-medicinal-states#.tkNNEPccg, last
visited April 22, 2016.
5
Ricardo Baca, Colorado Marijuana Sales Skyrocket to More than $996 Million in 2015, The
Cannabist, Feb. 9, 2016, available at http://www.thecannabist.co/2016/02/09/coloradomarijuana-sales-2015-reach-996-million/47886/, last visited April 22, 2016.
6
Tom Huddleston, Jr., Legal Marijuana Sales Could Hit $6.7 Billion in 2016, Fortune Magazine,
Feb. 1, 2016, available at http://fortune.com/2016/02/01/marijuana-sales-legal/, last visited
April 22, 2016.
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II.

MARIJUANA IS LEGAL IN COLORADO, RIGHT?

In late 2012, the voters of Colorado approved Amendment 64 to the
Colorado Constitution.7 Amendment 64 legalized the recreational use of
marijuana by individuals over the age of 21. For the practical purposes of this
discussion, Colorado regulates marijuana in a manner substantially similar to
alcohol. Colo. Const. Art. XVIII, Section 16. State and local governments are
permitted to tax the sale of marijuana and otherwise regulate the industry as a
whole.8 Individuals are permitted to grow and possess marijuana up to a
prescribed limit.
So that’s it, marijuana is legal in Colorado, right? Yes. And no.
Marijuana is legal in Colorado. Marijuana is illegal, however, in the United
States. Although the voters of Colorado ratified Amendment 64 to the Colorado
Constitution, the amendment has no effect upon federal law. Marijuana is a
Schedule I drug under the federal Controlled Substances Act. 21 U.S.C. § 812.
As a Schedule I drug, marijuana is a substance possessing a high potential for
abuse and absolutely no accepted medicinal use. Possession of a Schedule I drug
is a federal crime, even if such possession is pursuant to a state’s medical
marijuana laws. Gonzales v. Raich, 545 U.S. 2195 (2005). A possessor of a
Schedule I drug faces up to one year imprisonment. 21 U.S.C. § 844. A
conviction for “opening, maintaining, financing or making available a place for
unlawful manufacture, distribution or use of controlled substances” carries a
penalty of up to 20 years imprisonment. 21 U.S.C. § 856. Therefore, a Colorado
resident who buys marijuana at his or her local dispensary, the dispensary who
sells the marijuana, and the producer who grows and manufactures the products
all act in compliance with Colorado law, all are in violation of federal law and are
subject to federal criminal prosecution.

7

Colorado previously enacted regulation legalization medical marijuana. See Colo. Const. Art.
XVIII, Section 14.
8
Matt Ferner, Amendment 64 Passes: Colorado Legalizes Marijuana for Recreational Use,
Huffpost Denver, Nov. 6, 2012, available at
http://www.huffingtonpost.com/2012/11/06/amendment-64-passes-in-co_n_2079899.html, last
visited April 22, 2016.
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III.

ISSUES ARISING BECAUSE OF THE CONFLICT BETWEEN
STATE AND FEDERAL LAW

This conflict between state and federal law has already had significant
effects upon the marijuana industry in Colorado. For instance, dispensaries and
producers have little to no access to banking. Banking in the United States
follows a parallel system, with banks choosing to be chartered either at the state
or federal level.9 In theory, the law applicable to specific banks is dependent upon
which charter a bank chooses. In practice, however, all banks are subject to
federal law and regulation. All banks, whether state or federal, must be insured
through the Federal Deposit Insurance Corporation (“FDIC”). The FDIC,
however, has the authority to revoke any bank’s depository insurance if that bank
violates federal law. Because marijuana is illegal under federal law, acceptance
of deposits from the marijuana industry exposes that bank to criminal charges,
including money laundering, racketeering, and conspiracy, and potential
revocation of its depository insurance. Attempts by Colorado to alleviate this
problem have thus far failed. The establishment of “cannabis co-ops” was to
provide an alternative to traditional banking. Yet, under the law these co-ops are
required to have access to the Federal Reserve’s payment systems, thus again
subjecting the banks to federal regulation.
In contrast to the banking system, the regulation of insurance is largely left
to the individual states. The McCarran-Ferguson Act provides that “[n]o Act of
Congress shall be construed to invalidate, impair, or supersede any law enacted by
any State for the purpose of regulating the business of insurance … unless such
Act specifically relates to the business of insurance.” 15 U.S.C. § 1012(b).
Congress has imposed fewer regulations on the insurance industry, leaving it in a
better position to provide services and products to the marijuana industry.
But, as with the banking system, the conflict between state and federal law
creates problems. Most important, “a court can refuse to enforce a contract that is
illegal or in violation of public policy.” Tracy v. USAA Cas. Ins. Co., 2012 WL
928186 (D. Haw. 2012) (unreported). And, a contract is illegal if it “rests on
illegal consideration consisting of an act or forbearance which is contrary to law
or public policy.” Trees v. Kersey, 138 Idaho 3, 6, 56 P.3d 765 (2002). When a
court invalidates a contract because of illegality, the parties are often returned to
the position they would have occupied had the contract never been formed.
Regardless of which laws Colorado wishes to pass, marijuana remains illegal; a
9

Eric Schlabs, The Marijuana Industry’s Access to Banks, Penn Program on Regulation, Reg Blog,
Sept. 22, 2015, available at http://www.regblog.org/2015/09/22/schlabs-marijuana-industrybanking/, last visited April 22, 2016.
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Schedule I drug under the federal Controlled Substances Act. The illegality of
marijuana, therefore, raises questions regarding potential illegality of insurance
contracts insuring the marijuana industry.
This argument has been made by insurance companies in an attempt to
avoid coverage. In Tracy v. USAA Cas. Ins. Co., the insured legally possessed
marijuana plants pursuant to that state’s medical marijuana law, the
Compassionate Use Act. 2012 WL 928186. Those plants, however, were stolen
from the insured’s property. The insured attempted to recover the full value of
the plants under a homeowners’ policy, and initially received payments from the
insurance company. When the insurer stopped making payments, a coverage
action ensued. The insurer argued that “requiring insurance coverage for
marijuana plants would be against federal public policy because coverage
presupposed that the insured will purchase, sell, and/or distribute marijuana plants
with the proceeds.” The United States District Court, District of Hawaii agreed.
Pointing to the United States Supreme Court’s decision in Gonzales v. Raich,,
holding that possession or distribution of marijuana, even for medical purposes, is
against federal law, the court granted summary judgment in favor of the insurer
because “to require [the insurer] to pay insurance proceeds for the replacement of
medical marijuana plants would be contrary to federal law and public policy, as
reflected in [the Controlled Substances Act], Gonzales, and its progeny.”
The New Mexico Court of Appeals disagreed with the District of Hawaii,
refusing to invalidate the insurance contract because of the illegality of marijuana
under federal law. In Vialpando v. Ben’s Automotive Services, 2014-NMCA-084,
331 P.3d 975 (2014), a workers’ compensation insurer sought to avoid payments
related to an injured worker’s medical marijuana treatment. Again, the insurer
argued that the insurance contract was illegal because the state’s Compassionate
Use Act conflicted with the federal Controlled Substances Act. The court did not
disagree that the two acts were in conflict with one another, and further that the
Controlled Substances Act did not exclude marijuana from its prohibitions and the
Supreme Court’s decision in Gonzalez. But, the court found that an obligation to
pay medical marijuana expenses “would not have required [the insurer] to violate
a federal statute[.]” This appears to be so largely because the insurer failed to
point to a specific statute that it would have been forced to violate, a point that
distinguished this case from Gonzales.
The court in Vialpando referred to a memorandum issued by the United
States Department of Justice, in which the Department of Justice reiterated that
marijuana remained illegal, but that the Department would defer enforcement of
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certain laws relating to marijuana in those states passing legalization legislation.10
Additionally, following New Mexico’s holding in Vialpando, the United States
Congress passed the Consolidated and Further Appropriations Act of 2015,
prohibiting the use of funds appropriated under the Act to be used “to prevent …
[s]tates form implementing their own State laws that authorize the use,
distribution, possession or cultivation of medical marijuana.” H.R.83, Public Law
No: 113-235, 113th Congress.
In 2016, the United States District Court, District of Colorado issued an
opinion suggesting that only the active threat of marijuana enforcement could
invalidate an insurance contract based upon illegality or public policy.
[T]he nominal federal prohibition against possession of
marijuana conceals a far more nuanced (and perhaps
erratic) expression of federal policy. The court will not
attempt to explain nor summarize the conflicting signals
that the federal government has given regarding marijuana
regulation and enforcement since 2009. It is sufficient to
recognize that as early as 2009 … federal authorities had
made public statements that reflected ambivalence towards
enforcement of the Controlled Substances Act in
circumstances where a person or entity’s possession and
distribution of marijuana was consistent with wellregulated state law. [The insurer] offers no evidence that
the application of existing federal public policy statements
would be expected to result in criminal enforcement against
[the insured] for possession or distribution of medical
marijuana[.]11
The Green Earth Wellness Center, LLC v. Atain Specialty Insurance Company,
No. 13-cv-03452-MSK-NYW, --F.Supp.3d--, 2016 WL 632357, *8 (D. Col. Feb.
17, 2016).
The illegality of marijuana under federal law has also arisen under the
context of whether marijuana is an insurable interest. A prerequisite to coverage
under any policy is that the insured must have an insurable interest in the subject

10

James M. Cole, Deputy Attorney General, Guidance Regarding Marijuana Enforcement, (August
29, 2013).
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of the insurance policy.12 In Tracy, the insurer attempted to argue that an insured
cannot have an insurable interest in marijuana. This argument was readily
dismissed. In Tracy, the court found an insurable interest in the marijuana plants
because the insured had the legal right to possess the plants under Hawaii’s
Compassionate Use Act. This insurable interest, however, was not enough to
permit insurance coverage because the court ultimately ruled the insurance
contract violated federal law. The Hawaii court’s analysis on insurable interest is
sound, however, and it is likely other courts will subscribe to its analysis, finding
an insurable interest in marijuana possessed, cultivated, or processed in
accordance with state law.
Marijuana is and likely will remain illegal under federal law. But, federal
public policy is shifting, becoming increasingly accepting and tolerant of state
legalization legislation. Until law and policy agree, insurers will likely continue to
raise illegality of contract as a coverage defense.13
IV.

SPECIFIC POLICY PROVISIONS AS APPLIED TO MARIJUANA

Under many states’ Compassionate Use Acts, the recipient of medical
marijuana is permitted to grow the plant at their residence. Under a typical
homeowners’ policy, an insured is covered for theft, including theft of plants. One
such provision in a typical homeowner’s policy provides:
Trees, Shrubs, and Other Plants. We cover outdoor
trees, shrubs, plants or lawns, on the residence
premises, for direct loss caused by the following:
Fire or lightning, Explosion, Riot or civil
commotion, Aircraft vehicles (not owned or
operated by a resident of the residence premises),
Vandalism or malicious mischief or Theft.
The insured in Tracy sought to recover under her homeowners’ policy the value
of her marijuana plants growing on her property, totaling approximately $45,600.
In so doing, the insured argued that coverage was provided for the theft of the
marijuana plants due to the “Trees, Shrubs, and Other Plants” provision. The
12

See, e.g., Technical Land, Inc. v. Firemen’s Ins. Co. of Washington, D.C., 756 A.2d 439 (D.C. Ct.
App. 2000); Hawkeye Security Ins. Co. v. Reeg, 128 Ill.App.3d 352, 470 N.E.2d 1103 (1984); Tamez
v. Certain Underwriters at Lloyd’s, London Int’l Acc. Facilities, Inc., 999 S.W.2d 12 (Tex. Ct. App.
1998); Ryerson Inc. v. Federal Ins. Co., 676 F.3d 60 (7th Cir. 2012); and Lumbermens Mut. Ins. Co.
v. Edmister, 412 F.2d 351 (8th Cir. 1969).
13
See Lewis v. American General Media, 2015-NMCA-090, 355 P.3d 850 (2015).
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insured argued that the insurance company was aware of the laws of the state of
Hawaii, permitting the possession and cultivation of marijuana and drafted the
policy with full knowledge of that law. Based upon Hawaii law permitting such
possession and cultivation, an insured would reasonably expect marijuana plants
growing on the property to be covered under the “Trees, Shrubs, and Other
Plants” provision. Further, the policy provision, according to the insured, was
unambiguous and did not restrict the types of plants covered under the terms of
the policy.
The court denied coverage on other grounds - based upon the illegality of
marijuana under federal law. But the insured argued the policy did not restrict the
types of plants covered under the policy. Policies often provide coverage for “any
outdoor trees, shrubs, plants or lawns, on the residence premises.” As suggested
by the insured in Tracy, a reasonable insured with the legal right to possess and
grow marijuana on his or her residential property may well expect that the highly
valuable marijuana plants are covered under the policy. The court’s finding of no
coverage in Tracy leaves this question unaddressed and it remains to be seen how
future courts may view the question.
Commercial property policies provide coverage for business personal
property, those items owned, present on the business property, and used in the
course of business. The business personal property coverage grant is limited to
specific types or classifications of business property, deemed “covered property,”
which can be extended to trees, shrubs and plants. The basic coverage grant
includes property that is in, on, or near the insured building, including any
“stock.” One such provision provides coverage for:
Your business or personal property located in or on
the building described in the Declarations or in the
open (or in a vehicle) within 100 feet of the
described premises, consisting of the following
unless otherwise specified in the Declarations or on
the Your Business Personal Property – Separation
of Coverage Form:
...
(3) “Stock”
...
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3. “Stock” means merchandise held in storage or for
sale, raw materials and in-process or finished
goods, including supplies used in their packing
or shipping.14
The policy will typically exclude certain types of property, including “land
(including land on which the property is located), water, growing crops or lawns”
and “grain, hay or other crops” while they are outside of the insured buildings.
The policy will also exclude “contraband, or property in the course of illegal
transportation or trade.”
A federal district court in Colorado reviewed these policy provisions in the
context of marijuana. The Green Earth Wellness Center, LLC was a retail and
commercial marijuana producer, with farms located in Colorado Springs,
Colorado. In 2012, a wildfire in an adjacent canyon spread smoke and ash across
Green Earth’s grow operations, resulting in damage to many of Green Earth’s
marijuana plants. As part of the operation, Green Earth classified plants into one
of four categories: (1) mother plants; (2) flower plants; (3) “veg” plants; and (4)
finished product. Green Earth tendered the loss to its insurer, claiming more than
$200,000 in damage to the grow operation as well as approximately $40,000 in
finished product.
In the resulting coverage action15, the United States District Court, District
of Colorado was tasked to apply the business personal property coverage to the
losses sustained by Green Earth. On summary judgment, the parties conceded
that the classification of plants as “finished product” was covered under the
policy. Addressing the remainder of plants, the court commented that it had
“some difficulty with the notion that growing plants could be considered ‘raw
materials,’” under the policy’s definition of “stock.” Ultimately, the court ducked
the question, leaving open whether growing plants could be considered “stock”
under the policy provision. Instead, the court ruled on other grounds, finding
coverage was precluded by the policy’s exclusion of “growing crops.” Despite
the insured’s assertions that “crops” could not apply to plants grown indoors in
pots, the court refused to draw such a distinction. “The Court sees nothing in the
plain meaning of the word ‘crop’ that would seem to differentiate between ‘crops’
growing naturally in the solid earth and ‘crops’ of plants growing in pots or
otherwise in artificial conditions such as an indoor greenhouse.”

14

ISO Form CP 00 10 0 4 02 (2001).
The Green Earth Wellness Center, LLC v. Atain Specialty Insurance Company, No. 13-cv-03452MSK-NYW, --F.Supp.3d--, 2016 WL 632357 (D. Col. Feb. 17, 2016).
15
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V.

EMERGING MARIJUANA INSURANCE ISSUES

The first marijuana product liability and product recall cases are beginning
to appear, although none to-date has been fully litigated on the merits or
addressed the issue of insurance coverage. In late 2015, a class action lawsuit was
filed against Livwell, Inc., a purveyor and producer of marijuana, in the district
court of Denver County. Flores, et al. v. Livwell, Inc., et al., 2015CV33528
(Dist. Ct. Den. Cty. Oct. 5, 2015). The suit alleged that Livwell, Inc. used Eagle
20, a fungicide, in its growing operations. Combustion of Eagle 20 produces
hydrogen cyanide. Exposure to hydrogen cyanide is detrimental to the central
nervous, cardiovascular, and pulmonary systems and can be fatal at higher
quantities. The Colorado Department of Agriculture, having been informed of
Livwell’s use of Eagle 20, initially held some 60,000 plants for residue testing.
The hold was lifted after testing, however, and the plants entered the market. The
class members claimed only monetary damages, arguing that they would have not
purchased or would have paid less for the marijuana had they been made aware
the product contained Eagle 20. The court disagreed, and dismissed the case
finding that the class members were not damaged. Although it is not clear how a
court would apply a traditional products liability policy to this fact pattern, it is
clear that coverage attorneys need be prepared for the eventuality.
Professionals servicing or associated with the marijuana industry must
also be aware of the scope of coverage afforded under professional liability
policies. For instances, medical malpractice policies often exclude from coverage
“[t]he use, administration or prescription of any drug … disproved or not yet
approved by the United States Food and Drug Administration for treatment of
human beings” unless the use of the drug is pre-approved by the insurer. As of
yet, marijuana has not been approved by the FDA for use in any course of
treatment.16 Although most states do not require a physician to write a
prescription for marijuana, but rather require a physician to make a
recommendation for marijuana treatment, liability potentially could be imposed
upon the physician if that physician counsels or recommends a particular course
of treatment to the patient. Unless the physician specifically seeks out insurance
coverage for medicinal marijuana, a physician is potentially exposed to any
liability that may arise.
Marijuana retail locations currently may not have coverage that would
protect against the functional equivalent of “dram shop liability.” In Colorado,
16

FDA and Marijuana, Federal Drug Administration, available at
http://www.fda.gov/NewsEvents/PublicHealthFocus/ucm421163.htmhttp://www.fda.gov/News
Events/PublicHealthFocus/ucm421163.htm, last visited April 22, 2016.
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marijuana may only be consumed in private spaces.17 Unlike alcohol, “marijuana
bars” in which citizens can purchase and consume the product are illegal. But,
Denver has previously reviewed legislation that could have changed or entirely
done away with such a prohibition.18 If such a prohibition is ever lifted, it is only
a matter of time that such an establishment faces liability arising from overservice of the intoxicating drug.
VI.

THE AVAILABILITY OF MARIJUANA INSURANCE IN THE
MARKET TODAY

Despite the legal headwinds the marijuana insurance market faces,
products are currently on the market specifically tailored for the industry.
Whether a business or person is a dispensary, a cultivation facility, the
manufacturer of infused products, a landlord, or a physician, tailored insurance
coverage exists. Although the number of insurers in the market is limited19, the
rapid growth of the industry is sure to make the market increasingly attractive.
And, as the law changes throughout the nation and more insurers enter the market,
new products are services are sure to follow.
Little is known about the coverages, terms, conditions, and exclusions of
the policies that are currently offered given the relative newness of the industry
and lack of coverage litigation. But, we do know what type of products are
currently being offered. As described in promotional materials, the basic medical
marijuana dispensary insurance coverage is marketed as providing coverages for
general liability, property protection, medicine coverage, business income and
extra expense income, workers’ compensation, transit and delivery, fire and
vandalism, and product liability. Marijuana cultivation facilities can purchase the
same coverage, plus coverage specifically designed to protect the seeds and
growing marijuana, the harvested plants and the ultimate end product.
But, the marijuana industry pays a premium for such insurance coverage.
Some authors attribute this in part to the uncertainty created by the conflict

17

Tyler Anthony, Cannabis Bars and Dram Shop Liability, Canna Law Blog, Canna Law Group, July
8, 2015 available at http://www.cannalawblog.com/cannabis-bars-and-dram-shop-liability/, last
visited April 22, 2016.
18
Denver’s Limited Social Marijuana Consumption Initiative, November 3, 2015.
19
Amy O’Connor, High on Marijuana Insurance, Insurance journal, Sept. 8, 2014, available at
http://www.insurancejournal.com/magazines/features/2014/09/08/339286.htm, last visited
April 22, 2016.
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between state and federal law.20 What coverage is available typically comes in
the form of surplus lines coverage and is often more expensive and may contain
high deductibles.
VII.

CONCLUSION

The interaction of insurance policies and the marijuana industry is new.
Very few cases to date have been decided by courts in the United States. Without
a body of case law to draw from, it is not known just how courts will treat all the
various and complex insurance coverage issues that will undoubtedly arise.

20

Kathleen Lavine, More on the Cover Story: Marijuana Businesses Can Get Insurance, But it’s
Pricey, Denver Business Journal, Dec. 23, 2013,
http://www.bizjournals.com/denver/news/2013/12/23/more-on-the-cover-storyinsurance.html?page=all, last visited April 22, 2016.
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A fundamental precept of insurance is to provide coverage for a wide range of
possible losses; this requires the insurer to evaluate empirical data collected on
various risks in order to attempt to accurately set premiums.1 The insurance industry
sets premiums for insurance policies using a statistical and mathematical process by
which a calculated rate justifies the risk, within defined areas of coverage.2
Calculating such premiums during a time of war presents challenges to the insurance
industry. As such, early insurance policies began including war exclusions to account
for the uncertainties of war.3
While war exclusions did not become a prominent fixture in insurance policies until
World War I and World War II, certain insurance policies included these exclusion
clauses as far back as the Civil War.4 In an effort to mitigate the uncertainties caused
by war, the United States insurance industry created war exclusions to preclude
coverage for loss or damage caused by war in, among others, life, property and
liability policies. Over time, the war exclusion developed to preclude coverage for
“loss or damage caused directly or indirectly by war and military action.”5 This also

1

2
3
4

5

Steven Plitt, The Changing Face of Global Terrorism and A New Look of
War: An Analysis of the War-Risk Exclusion in the Wake of the Anniversary
of September 11, and Beyond, 39 Willamette L. Rev. 31, 39 (2003).
Id.
Id.
George A. Pelletier, Life Insurance – Military Service – Military Exclusion
Clauses and Death from Nonmilitary Causes, 36 Notre Dame Law Rev. 4
(1960), p. 47 (“Military exclusions were used as long ago as the Civil War
where extra premiums were charged on the basis of proximity to the war
zone. World War I brought into existence the modern types of military
clauses. The exclusion clause, as it was developed during these wars, sought
to protect the insurance companies from the added risk of death due to war,
which the companies in their actuarial planning, on the basis of normal
experience, had not taken into consideration.”).
“Acts of War” Exclusions Won’t Apply, Insurers Say, 11 Andrews Ins.
Coverage Litig. Rep. 934 (2001).
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includes undeclared or civil wars and “warlike action by a military force,” as well as
insurrection, rebellion or revolution.6
Today, the Insurance Services Office Inc. (“ISO”) form for commercial general
liability policies offers the following war exclusion:
2.

Exclusions

This insurance does not apply to:
***
i.

War

“Bodily injury” or “property damage,” however caused, arising,
directly or indirectly, out of:
(1)

war, including undeclared or civil war;

(2)

warlike action by a military force, including action in
hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using
military personnel or other agents; or

(3)

insurrection, rebellion, revolution, usurped power, or action
taken by governmental authority in hindering or defending
against any of these.7

Litigation often results when an insurer declines coverage in reliance on exclusions.8
The war exclusion is no different. Courts have been asked to interpret the
application of a war risk exclusion and, on a number of occasions, have recognized
the legality of the war exclusion as well as the insurer’s right to limit its liability.9 In
Stanbery v. Aetna Life Ins. Co., 26 N.J.Super. 498, 507 (Ch. Div. 1953), the court
explained:
The purpose of such a clause is not insidious or difficult to
understand. Military or naval service in time of war, whether in
6
7
8

9

Id.
CG 00 01 (Ed. 12/07) XS.
Jason B. Libby, War Risk Aviation Exclusions, 60 J. Air L. & Com. 609, 622
(1994).
See, e.g., Stanbery v. Aetna Life Ins. Co., 26 N.J.Super. 498, 507 (Ch. Div. 1953).
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training or combat, is admittedly hazardous, fraught with incalculable
danger. It is difficult to determine the scope of risks assumed by
members of the armed forces in view of the methods of warfare,
keeping in mind the possible devastation of present and future
developments. An insurance company has the right to limit its
liability to particular risks. If it will only assume risks which it feels
can be calculated and clearly and plainly so states, this court will not
increase such liability.
Because courts have rejected public policy arguments10 that the war exclusions
should not apply, most coverage disputes revolve around the meaning of the
exclusion. In addressing the war exclusion, courts generally focus on two issues: (1)
whether there was a war, and (2) whether the exclusion precludes coverage only for
the results of a war.11
This article addresses the various meanings of the terms found in the exclusion, as
interpreted by state and federal courts across the country, and highlights the
challenges facing the insurance industry and courts in applying war exclusions.
I.

WHAT CONSTITUTES A “WAR”?

In order to determine whether a loss is covered under an insurance policy, courts
must first determine whether the conflict that caused12 the loss constitutes a “war.”
Pursuant to Article I, Section 8, Clause 11 of the United States Constitution,
Congress has the sole power to declare war.13 Article II, Section 2, which names the
10

11

12

See, e.g., Trimble v. Western & Southern Life Ins. Co., 83 Ohio App. 102, 105
(1948) (finding war clause in life policy excepting liability for accidental death
during service of insured in military forces of a country at war or in time of
war was not void as contravening public policy); Jorgenson v. Metropolitan Life
Ins. Co., 55 A.2d 2, 5 (1947) (explaining that it is also public policy to uphold
the freedom of contract); Selenack v. Prudential Ins. Co., 160 Pa.Super. 242, 244
(1947) (finding the validity of a provision in a life or accident contract,
entirely releasing, or restricting the liability of an insurer under the policy
because of military service of the insured, is almost universally recognized).
Paul H. Rogers, Modern Warfare and Its Effect on Policy Construction, 1952
Ins. L. J. 360.
Courts have been presented with substantial questions as to the extent to
which a “causal connection” is required between the war and the resulting
loss under war exclusions. This issue is beyond the scope of this paper, but
for a more detailed discussion regarding the causation issues relevant to the
application of war exclusions see Plitt, 39 Willamette L. Rev. at 50-63.

3

President Commander-in-Chief of the armed forces, bestows the President with the
power to direct the military after a Congressional declaration of war.14 Congress has
only declared war on five occasions (against eleven countries)15 throughout the
history of the United States, but the country has engaged in numerous other
conflicts16 that beg the question: is a Congressional declaration necessary to establish
that a state of war exists?
In Bas v. Tingy, 4 U.S. 37 (1800), one of the earliest cases to address this issue, the
United States Supreme Court was called upon to decide whether the naval conflict
with France from 1798 to 1800 was in fact a war, despite the absence of a formal
declaration of war by Congress. In particular, the Supreme Court was asked to
determine the meaning of the word “enemy” in a statute regulating prize awards
when vessels are recaptured from an enemy.17 If the naval conflict constituted a
“war,” then France would be considered an “enemy” within the meaning of the prize
statute and, therefore, the prize statute would apply to any recaptured vessels.18 In
finding that Congress need not make a declaration for war to exist, the Supreme
Court recognized two kinds of war: (1) there is solemn war, which is of the perfect
kind, where one nation declares war against another, and (2) there is imperfect war,

13

14
15

16

17
18

U.S. Const. art. I, § 8, cl. 11 (“To declare War, grant Letters of Marque and
Reprisal, and make Rules concerning Captures on Land and Water.”).
U.S. Const. art. II, § 2.
James M. Crain, War Exclusion Clauses and Undeclared War, 39 Tenn. L.
Rev. 328 (1971-72). Congress declared war with Great Britain in 1812 (War
of 1812), Mexico in 1846 (Mexican-American War), Spain in 1898 (SpanishAmerican War), Germany in 1917 (WWI), Austria-Hungary in 1917 (WWI),
Japan in 1941 (WWII), Germany in 1941 (WWII), Italy in 1941(WWII),
Bulgaria in 1942 (WWII), Hungary in 1942 (WWII), and Romania in 1942
(WWII).
For example, in the 1991 Gulf War, the 1999 conflict in Kosovo, the
response to the 2001 terrorist attacks and the 2003 conflict in Iraq, the
President issued a statement publicly and formally announcing that the
United States was entering into an armed struggle, articulating its reasons for
doing so, and describing the conditions upon which peace would be made.
See Michael D. Ramsey, Presidential Declarations of War, 37 U.C. Davis L.
Rev. 321, 324 (2003).
Bas, 4 U.S. at 38.
Id. at 37 (“[T]he argument turned, principally, upon two inquiries: 1st.
Whether the Act of March 1799, applied only to the event of a future general
war? 2d. Whether France was an enemy of the United States, within the
meaning of the law?”).
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or “undeclared war,”19 when “hostilities may subsist between two nations” on a
limited basis.20
In making this determination, the Supreme Court examined both the facts of the
conflict (“the scene of bloodshed, depredation and confiscation, which has
unhappily occurred”)21 and the acts of Congress that had authorized limited military
action:
In March 1799, congress had raised an army; stopped all intercourse
with France; dissolved our treaty; built and equipt ships of war; and
commissioned private armed ships; enjoining the former, and
authorising the latter, to defend themselves against the armed ships
of France, to attack them on the high seas, to subdue and take them
as prize, and to re-capture armed vessels found in their possession.22
Given these events, the Supreme Court found the naval conflict constituted a public
war on the basis that the conflict was an “external contention by force, between
some of the members of the two nations, authorized by the legitimate powers.”23
Following the decision in Bas, several other decisions adopted this reasoning and
even expanded the circumstances in which a war can exist for purposes of triggering
statutory and/or contractual provisions. See, e.g., The Amy Warwick, 67 U.S. 635, 670
(1862) (known as “the Prize Cases”) (finding that a blockade is an act of war); Dole v.
Merchants’ Mut. Marine Ins. Co., 51 Me. 465 (1863) (finding that when subjects of a
civil government have rebelled, established another government, and resorted to
arms to maintain it, the fact that such rebels are robbers on the land and pirates on
the sea does not preclude the conflict from constituting a war); Montoya v. United
States, 180 U.S. 261, 270 (1901) (finding a conflict between the United States and an
Indian tribe to constitute a war); Mitchell v. Laird, 488 F.2d 611, 614 (D.C. Cir. 1973)
(explaining, in dicta, that “[t]here would be no insuperable difficulty in a court
determining whether” the Vietnam conflict constituted a war in the Constitutional
sense); Dellums v. Bush, 752 F.Supp. 1141, 1146 (D.D.C. 1990) (explaining, in dicta,
that the court has no hesitation in concluding that an offensive entry into Iraq by
several hundred thousand United States servicemen could be described as a “war”
within the meaning of the Constitution); Koohi v. United States, 976 F.2d 1328, 1334
(9th Cir. 1992) (noting that, even absent a formal declaration, “no one can doubt that
a state of war existed when our armed forces marched first into Kuwait and then
19
20
21
22
23

Anderson v. Carter, 802 F.3d 4, 8-9 (D.C. Cir. 2015).
Bas, at 40.
Id. at 39.
Id. at 41.
Id.
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into Iraq”); Anderson v. Carter, 802 F.3d 4, 8 (D.C. Cir. 2015) (finding that the conflict
in Afghanistan was a war for purposes of Administrative Procedure Act).
These courts shared the central concept that war is an existing fact and not a
legislative decree.24 While Congress alone may have the power to declare war, it may
also be initiated by other nations, or groups, independent of whether Congress made
any declaration of it or not.25
II.

INTERPRETING THE MEANING OF “WAR”

While the early cases that addressed war exclusions provided some guidance in
interpreting the meaning of “war,” these cases did not provide particular clarity, or
develop set doctrines, that would assist future courts in interpreting, under all types
of insurance policies, whether the nation was in a state of war during times in which
war had not been declared.26 During World War II, courts developed the following
three doctrines27 concerning the interpretation of the term “war” in order to provide
some clarity to the unique situations where the state of war is uncertain: the
technical meaning doctrine, common meaning, and inherently ambiguous.

24
25
26
27

Dole, 51 Me. at 470.
Id.
Id.
In addition to the three doctrines, courts have also classified the variety of
war exclusions that appear in life insurance policies into two categories:
“status” clauses or “result” clauses. A “status” clause will relieve an insurer
from liability merely because the insured at the time of his or her death
occupied the status excepted by the contract. Onze v. Prudential Ins. Co. of
Am., 1 Pa. D. & C.2d 23, 29 (Pa.Com.Pl. 1955). A “result” clause on the
other hand does not relieve the insurer from liability unless the death itself
was caused by the risk which the insurer declined to assume. Id. In the one
type of provision, the status itself is made the basis for nonliability of the
insurance company while in the other type of clause the insurer is not
relieved from liability unless the death is the result of the risk excluded by the
coverage. See Annotation, 168 A. L. R. 685. Courts explain that “[s]uch a
limitation clause has generally been construed as being tied into the doctrine
of causation, so that unless the accident and death resulted, i.e., were caused
by, or flowed from, the military service, (the risk there excepted) the insurer
was held liable. In other words, in the ‘result’ clause cases, mere status is
usually held not to be determinative of liability, the real question being
causation or increased hazard.” Onze v. Prudential Ins. Co. of Am., 1 Pa. D. &
C.2d 23, 29 (Pa.Com.Pl. 1955).
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In the rare instances that Congress has declared war, the question of whether a “war”
exists for purposes of interpreting whether a certain loss is covered under an
insurance policy is straightforward. However, determining the meaning of “war”
becomes challenging in at least these situations:
1.

Where the loss occur prior to the formal declaration of war;

2.

Where the loss occurs after the cessation of hostilities, but prior
to the official termination of the war;

3.

Where the loss occurs in hostilities that are never formalized by
a declaration of war; and

4.

Where the loss occurs after the cessation of hostilities that were
never formalized by a declaration of war.28

The first doctrine used by the courts applies a technical meaning to the term and
explains that “war” means war in the legal sense, wherein it must be formally and
constitutionally declared.29 This doctrine favors providing coverage for an otherwise
insured loss – particularly in light of the fact that Congress has only declared war five
times.30 In Harding v. Pennsylvania Mut. Life Ins. Co.,31 a Pennsylvania court adopted
the technical meaning of the term “war” to a dispute over a loss arising out of the
conflict in Korea in the 1950s, and explained its reasoning as follows:
Since “war” is a word which has been held to import various
meanings, it is incumbent upon the insurer to make clear that it
applies to undeclared war, as well as to declared war, for even if the
action in Korea should be held to be war, it is at most an undeclared
war. In our opinion the insurer has failed to meet the burden cast
upon it.… The phraseology of the policy was chosen by the insurer
and tendered in fixed form to the prospective policyholder, and since

28
29

30
31

Crain, at p. 331.
See, e.g., Beley v. Pennsylvania Mut. Life Ins. Co., 373 Pa. 231 (1953) (adopting the
technical meaning doctrine, the court explained: “[t]he contract presumably
was prepared by competent insurance company attorneys, who, no doubt,
were familiar with the most recent decisions relating to war risk provisions in
insurance contracts; and if the appellee did not intend to assume risks
growing out of hostilities short of war it could have so provided by extending
the phrase ‘in time of war’ to include undeclared war.”).
Everett, 54 Ala. L. Rev. at 184.
171 Pa.Super. 236, 251 (1952), aff’d, 373 Pa. 270 (1953).
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its language is reasonably open to two constructions, we will adopt
that construction which is more favorable to the insured.
The problem with the technical meaning doctrine is that it does not take into
account the original purpose of the war exclusion – that is, for the insurance industry
to protect itself from catastrophic risks, not merely to avoid losses for declared
wars.32 Additionally, the declaration of war is a political determination, and certain
political motivations may prevent Congress from declaring a war, as evidenced by its
limited use throughout history.33 Furthermore, because the “technical” state of war
is irrelevant to the risks insured against, one can argue that it should not be
determinative of liability.34
Colorado expressly followed Pennsylvania in adopting the technical meaning
doctrine. See, e.g., Pyramid Life Ins. Co. v. Masch, 134 Colo. 70, 73 (1956) (“The
existence or nonexistence of a state of war is a political, not a judicial, question and it
is only when a formal declaration of war had been made by the Congress that judicial
cognizance may be taken thereof. Once so declared by the political department, it
becomes binding upon the courts, otherwise not.”). As discussed below, the
doctrine has been recognized by other courts as well.
The second doctrine gives the term “war” an ordinary, or common, meaning.35 The
common meaning doctrine was first formulated in Stankus v. New York Life Ins. Co.,
312 Mass. 366, 368 (1942) (finding that the term applies in general to every situation
that ordinary people would commonly regard as “war”).36 The common meaning
doctrine is the predominant doctrine accepted by contemporary courts because it
provides a much more realistic, risk-based approach as to how “war” should be
defined.37 By approaching a war exclusion clause under the common meaning
doctrine, courts adhere to the generally accepted plain meaning rule of contract
interpretation, which is most likely consistent with the intent of the parties because
“the average man . . . presumably is unfamiliar with the existence of a state of war
from the strictly political, military and/or legal standpoint.”38
32
33
34
35

36
37

38

Everett, 54 Ala. L. Rev. at 183.
Id.
Crain, 39 Tenn. L. Rev. at 338.
See, e.g. Shneiderman v. Metro. Cas. Co. of N.Y., 220 N.Y.S.2d 947, 950 (1961)
(interpreting the word “war” as a common person would and not as a
politician or a lawyer would).
Crain, 39 Tenn. L. Rev. at 334.
John G. Marshall, The War Clause in Life Insurance Contracts, 4 Utah L.
Rev. 120, 120 (1954).
Everett, 54 Ala. L. Rev. at 184.
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Courts did not begin adopting this doctrine with regularity until the Korean War.39
Indeed, four out of the five reported cases arising out of the attack on Pearl Harbor
in 1941 adopted the technical, and not the common meaning, doctrine. See Rosenau v.
Idaho Mut. Ben. Ass’n, 65 Idaho 408 (1944) (“An act of Congress is necessary to the
commencement of a foreign war and is in itself a declaration. It fixes the date of the
war.”) (internal citations omitted); West v. Palmetto State Life Ins. Co., 25 S.E.2d 475,
477 (S.C. 1943) (“[T]he declaration by Congress of war on Japan on December 8th
was the only legal way in which this country could be placed in a state of war with
that aggressor nation.”); Savage v. Sun Life Assur. Co. of Canada, 57 F.Supp. 620
(W.D.La. 1944) (“[W]ar was formally declared by the United States against the
Japanese on December 8, 1941.”); Gladys Ching Pang v. Sun Life Assur. Co. of Canada,
37 Haw. 208 (1945) (“War” does not exist merely because of an armed attack by the
military forces of another nation until it is a condition recognized or accepted by
political authority of the government which is attacked, either through an actual
declaration of war or other acts which recognize the existence of a state of war.).
The movement towards the common meaning doctrine stemmed from courts’
interest in examining the loss in the context of the facts existing at the time.40 As
such, courts focused on evaluating, among other things, the following factors:
whether the combatants wore uniforms, the nature and type of
weaponry used, the actual organization of the operation, the act
causing the loss, whether congressional appropriations were made,
whether combat zone tax exclusions were provided, declarations by
the Judge Advocate General initiating court-martial jurisdiction in
cases arising from the conflict, whether heroism medals were
awarded, an occasion that occurs only during periods of actual
hostilities.41
Furthermore, in Stankus v. New York Life Ins. Co., 312 Mass. 366 (1942), the court
found that, notwithstanding Congress’ lack of a formal declaration of war, President
39

40
41

Crain, 39 Tenn. L. Rev. at 334; see also Samuel J. Goldstein, The War Clause
in Life Insurance Contracts, 1953 Ins. L. J. 458, 459 (recognizing the
conflicting views at the time of the Korean conflict: “[i]t cannot be argued
that the conflict in Korea is, in any sense, an attack upon the sovereignty or
territory of the United States. It is conclusive that the military action …
taking place in Korea is under the authority of the United Nations’ members.
Although it is war in the sense that … soldiers are dying and being wounded
on a large scale, nonetheless it is not war in the legal sense, so that the insurer
might resist the claims under this policy.”).
Everett, 54 Ala. L. Rev. at 185.
Id.
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Roosevelt’s proclamation that a state of war existed, coupled with the surprise attack
on Pearl Harbor and the open hostilities which existed between the United
Kingdom, Germany and Italy, warranted a finding that “war” existed.
This common meaning doctrine also conforms to the general principle of policy
interpretation that the test of coverage is what a reasonable person in the position of
the insured would have believed to be covered, and the reasonable expectations of
coverage of the insured should be honored.42
The third doctrine, which, in application, is essentially the same as the common
meaning doctrine, provides that if the term “war” is inherently ambiguous, and if the
issue is whether a war has ended, then the court must adopt a plain, rather than a
technical, meaning of “war” (i.e., the cessation of actual hostilities), because this
definition most likely will not bar the insured’s recovery.43
III.

THE APPLICATION OF THE WAR EXCLUSION TO
HISTORICAL UNITED STATES CONFLICTS
A.

Korean War

As stated above, the Korean War brought about much scrutiny as to how courts
should interpret war exclusions that were asserted as defenses to coverage for losses
resulting from the conflict. In particular, courts began adopting the common
meaning doctrine as the chosen method for interpreting whether the conflict
constituted a war.
For instance, in Shneiderman v. Metro. Cas. Co. of N.Y., 14 A.D.2d 284 (N.Y. 1961), the
court addressed whether a beneficiary on a life insurance policy covering the life of a
photographer-journalist who was killed while on a journalistic assignment would
receive benefits under the journalist’s life insurance policy. The court found that the
Korean conflict constituted a war under the exclusionary clause, but held that the
beneficiary was entitled to benefits under the policy because the journalist died four
days after the warring nations had agreed to a cease fire and, therefore, the
journalist’s death was not caused by war or any act of war within the scope of the

42

43

Eric M. Larsson, Insured’s “Reasonable Expectations” as to Coverage of
Insurance Policy, 108 Am. Jur. Proof of Facts 3d 351 (originally published in
2009).
Everett, 54 Ala. L. Rev. at 184; see also Onze v. Prudential Ins. Co. of Am., 1 Pa.
D. & C.2d 23, 29 (Pa.Com.Pl. 1955) (Separate from these three doctrines,
courts have also interpreted war exclusions that appear in life insurance
policies as “status” clauses or “result” clauses).
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exclusionary clause of the life insurance policy.44 In making this determination, the
court explained that it must interpret the exclusion under the common meaning
doctrine as follows:
We are to take cognizance of the fact that an insurance policy is
generally a contract with the average man who presumably is
unfamiliar with the existence of a state of war from the strictly
political, military and/or legal standpoint. Such a man would read the
term war in a policy exclusory clause in the sense that the term is
commonly used and understood in the every day expression rather
than as used and understood in international relations or military
affairs.45
The fact that there was no formal declaration of war in Korea did not necessarily
govern the rights of the parties or control the interpretation of the policy clause.46
Instead, the court limited the meaning of the terms “war” and “act of war” as used in
the exclusion clause to the meaning of war in its practical sense, which most
accurately reflected the intention of the parties.47 The court further explained:
The usual purpose of exclusory clauses, such as the one here, is to
protect the insurance company from extraordinary hazardous risks;
and from the insurance company’s standpoint, the risk of loss of life
incident to actual warfare is the risk that it must guard against. The
provision for exclusion of liability from such a risk is necessitated by
the inability to properly gauge premiums to cover such a risk and the
need of protecting the company from financial disaster which could
result from wholesale death occurring from actual warfare. Thus,
reasonably, an insured could be expected to understand that he was
not to be insured against death occurring during such a calamity.
Similarly, the court in Goodrich v. John Hancock Mut. Life Ins. Co. of Boston, 17 A.D.2d
271, 273-274 (N.Y. 1962), applied the common meaning doctrine, but found that a
beneficiary was not entitled to accidental death benefits under a life insurance policy
because the individual died prior to the cease fire.48 The court noted that “[w]e are
not so far removed from reality but to recognize that in the language of the average
person, the conflict in Korea was considered a war, not by declaration, but by the
44
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46
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Shneiderman v. Metro. Cas. Co. of N.Y., 14 A.D.2d 284, 290 (N.Y. 1961).
Id. at 273.
Id.
Id.
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fact that our armed forces were sent there and participated in the fighting and our
soldiers were wounded and died on the battlefields of Korea.”49
Courts were even apt to expand the technicality that war must be officially declared
by Congress, and look to the acts of Congress during the conflict, to find that the
Korean conflict constituted a war. See, e.g., Weissman v. Metro. Life Ins. Co., 112
F.Supp. 420, 421 (S.D.Cal. 1953) (finding that even if a declaration of war was
necessary to find that the Korean conflict was a “war” within the meaning of the
insurance policy, this case met this requirement because of Congress’ retaliatory
actions, e.g. providing the “money necessary to carry on the conflict, furnish arms,
munitions, ships and troops and to proceed in the same manner as if there has been
a formal declaration of war,” and therefore, the war exclusion applied). While courts
were seemingly moving in the direction of finding that the state of war existed in
major conflicts following World War II, there remained a split among jurisdictions
whether a Congressional declaration of war was necessary to trigger the war
exclusion.50 This split was the direct result of whether a court applied the common
meaning doctrine or technical doctrine.
B.

Vietnam War

As a result of the continuing split among jurisdictions, insurance policies began
including clauses that expanded the definition of war to include terms such as
“undeclared war” and “warlike conditions.”51 Expanding the definition of war in
insurance policies was the insurance industry’s attempt to further combat the
uncertainties that were arising from the conflicts that the United States was engaged
in during a more modern age of warfare.
In Cohen v. Monumental Life Ins. Co., 17 N.C.App. 584, 585 (1973), plaintiff brought an
action to recover benefits allegedly due to her under a life insurance policy following
the death of the insured during the Vietnam conflict. The insured’s death occurred
on July 19, 1969 within the boundaries of an air base in Thailand as a result of
49
50
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See, e.g. Beley v. Pennsylvania Mut. Life Ins. Co., 95 A.2d 202, 205 (Pa. 1953) (the
Korean conflict did not constitute a “war” within the meaning of a war
exclusion due to the absence of a formal declaration of war by Congress); but
see Lynch v. Nat’l Life & Accident Ins. Co., 278 S.W.2d 32, 38 (Mo. 1955)
(Korean conflict was a “war” within war clause of insurance policy, although
there was no declaration of war by Congress, and loss of foot resulting from
wound suffered in Korea was not covered by policy).
Patrick McGheehan, To Insurers, Terrorism Is Not Like War, New York
Times, April 23, 1995. http://www.nytimes.com/1995/04/23/business/toinsurers-terrorism-is-not-like-war.html
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injuries he sustained when a U.S. Air Force helicopter in which he was riding
crashed.52 At the time of his death, the insured was serving on active duty in the U.S.
Air Force as a pararescue and survival technician, and was engaged in a rescue
mission involving a U.S. Air Force aircraft that had sustained an accident while
taking off.53 During the rescue mission, the aircraft, which was scheduled for a
combat mission, exploded causing the rescue helicopter to crash.54 The court found
that because Thailand adjoins Vietnam, the aircraft was scheduled for a combat
mission, and the United States of America was engaged in armed hostilities in and
around Vietnam in July 1969, that the rescue helicopter crash was the result of an
“undeclared war” or “act of war” within the meaning of the insurance policy.55 As
such, the insurance policy, which precluded coverage resulting “directly or indirectly,
wholly or partly, from war or any act of war, declared or undeclared,” did not entitle
plaintiff to any benefits.
In Airlift Int’l, Inc. v. United States, 335 F.Supp. 442 (S.D.Fla. 1971), owners of an
aircraft that was destroyed in a mid-air collision with a military aircraft over Vietnam
sued the government to recover benefits under a government “war risk” policy.56
The policy at issue insured against “loss or damage due to or resulting from war or
warlike operations.”57 While this case did not interpret a war exclusion, it still
required the court to conduct the same analysis that courts are confronted with when
determining whether a war exclusion applies, i.e., it needed to determine whether the
mid-air collision was an “act of war,” which, under the “war risk” policy, would
trigger coverage.
The Southern District of Florida held that, because the military aircraft was returning
from a reconnaissance mission and plaintiffs’ aircraft was on a United States Military
Airlift Command contract flight carrying general cargo and three passengers, neither
aircraft was on a warlike operation.58 The court explained that the mid-air collision
and subsequent loss resulted from a peril of the air, not a peril or risk of war, and
therefore, the accident was not caused by a warlike operation.59
Recognizing public policy concerns about excluding coverage – especially in life
insurance policies – for losses sustained by military service personnel during warlike
conflicts, the insurance industry began removing exclusions for acts of war and
52
53
54
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serving in the military following the Vietnam War.60 The war exclusion clause was
originally intended to deny civilian claims for losses sustained during unexpected
conflicts, rather than to exclude claims submitted by military service personnel.61 As
such, war exclusions, mainly those in life insurance policies, started to disappear
following the Vietnam War.
IV.

THE APPLICATION OF THE WAR EXCLUSION IN AN AGE OF
TERRORISM
A.

Specific Industry Responses to Acts of September 11, 2001

The events in the United States on September 11, 2001 renewed the insurance
industry’s focus on the war exclusion. Many of the inherent difficulties in defining
and interpreting the meaning of “war” within an insurance policy resurfaced
following the events of September 11th.
In litigation following the terrorist attacks, the United States District Court for the
Southern District of New York highlighted the fact that the historical questions
regarding the application of the war exclusion remained:
Does an “act of war” require a declaration of war by one nation-state
against another? Can terrorist activities initiated by loosely-formed
and organized groups, engaged in violence and operating in the
interstices of nation-states, qualify as “acts of war”? Does the nature
and extent of an attacked nation’s response make a difference?62
In the aftermath of the attacks, President George W. Bush characterized the attacks
of September 11, 2001, an “act of war,” and declared it as such in executive policies
and orders.63 Additionally, President Bush, speaking to a joint session of Congress
ten days after the attacks, declared, “[o]n September 11th, enemies of freedom
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committed an act of war against our country.”64 Congress passed the Authorization
for Use of Military Force (“AUMF”) on September 14, 2001.65
The AUMF authorized the “the President ... to use all necessary and appropriate
force against those nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that occurred on September 11,
2001, or harbored such organizations or persons, in order to prevent any future acts
of international terrorism against the United States by such nations, organizations or
persons.”66 The AUMF further authorized the President to “exercise[ ]” his powers
“as Commander–in–Chief to introduce United States Armed Forces into hostilities,”
and to engage in such hostilities for longer than sixty days.67 There was concern all
around when the President or other politicians stated that September 11th
constituted an “act of war”: would the insurance industry invoke the war exclusion
to preclude coverage of the losses sustained in the attacks?
The U.S. House Financial Services Committee issued an opinion letter to the
National Association of Insurance Commissioners (“NAIC”), highlighting the
concern that the insurance industry might rely on this exclusion to preclude coverage
for certain losses.68 In its letter, the Committee strongly urged the industry to
oppose taking a position that would limit coverage:
This tragedy will likely result in the greatest loss the insurance
industry has ever faced, both in terms of human life and monetary
losses. The ability and willingness of the industry to fulfill its
obligations to provide compensation for the lost lives and the
rebuilding of our country are absolutely critical. It is a testament to
the good faith of the industry that numerous insurers have already
publicly stepped forward and pledged their full cooperation and
commitment to honoring their contracts. America has the strongest
insurance industry in the world, and we are confident that our
companies will be willing and able to keep the promises they have
made to their policyholders while remaining structurally sound and
solvent.
With that said, there has been some concern expressed that
companies may deny coverage to victims of this tragedy based on
64
65
66
67
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“exclusions for acts of war.” While news releases from individual
companies lead us to believe that this is unlikely, it would be
completely unacceptable if it were to occur. Any attempt to evade
coverage obligations by either primary insurers or reinsurers based on
such legal maneuvering would not only be unsupportable and
unpatriotic – it would tear at the faith of the American people in the
insurance industry.
Understanding the gravity of the situation, the majority of insurance companies
made it clear that they would not assert the war exclusion to preclude coverage.
Within days after the attacks, Metropolitan Life advised that it would pay $300
million in death benefits for survivors of the World Trade Center attacks.69 Chubb
Corporation issued a news release saying that the act-of-war exclusions would not
apply.70 Northwestern Mutual acknowledged that “[n]o life or disability claims for
the events of Sept. 11 will be refused on the basis of a war exclusion.”71 Hartford
Financial Services Group, Inc. also said that it would not deny claims on the basis of
the war exclusion.72
Shortly thereafter, the National Association of Independent Insurers (NAII) stated,
“‘[i]n reference to concerns expressed in Chairman Oxley’s letter, NAII wishes to
confirm that insurers have strongly indicated that they do not intend to invoke the
‘act of war’ exclusion. This is a non-issue and all insurers we have heard from are
treating the losses as covered claims.”73 Similarly, the National Association of
Mutual Insurance Companies advised “that its member companies will honor their
contracts and will proceed to adjust and pay claims in a responsible manner just as
they have done when other disasters have struck this country.”74
B.

Earlier Case Law on Terrorism Incidents

While the terrorist attacks on September 11th were unprecedented, courts have in
fact analyzed the war exclusion in the context of terrorism before.
69
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In Pan American World Airways v. Aetna Casualty and Surety Co., 505 F.2d 989 (2d Cir.
1974), the Second Circuit was tasked with resolving a coverage dispute brought by
Pan American World Airways, Inc. to recover against the various underwriters that
insured an aircraft hijacked over London by members of a Palestinian terrorist group
and destroyed in Egypt in 1970. Pan American sought coverage from its various
underwriters under its all-risk policies.75 Each of the policies included standard war
risk exceptions, which excluded any loss or damage due to or resulting from war.76
After reviewing a multitude of English and American cases, the Second Circuit
concluded that “war is a course of hostility engaged in by entities that have at least
significant attributes of sovereignty.”77 The Second Circuit summarized the
definition of “war” as follows:
“English and American cases dealing with the insurance meaning of
‘war’ have defined it in accordance with the ancient international law
definition: war refers to and includes only hostilities carried on by
entities that constitute governments at least de facto in character.”
For insurance purposes, then, “[w]ar can exist between quasisovereign entities.” It follows that “war” does not include “conflicts
waged by guerrilla groups regardless of such groups’ lack of
sovereignty.”78
The Second Circuit rejected the insurers’ reliance upon the “war” exclusion because
the Popular Front for the Liberation of Palestine (“PFLP”), to which the hijackers
belonged, had not been accorded by Middle Eastern states “the rights of a
government.... [n]o Arab state recognized the PFLP.” The fact that the PFLP
received financial support from several states does not give it the status of a “quasisovereign.”79 Nor could the PFLP’s own exaggerated rhetoric, proclaiming itself to
be “at war with the entire Western World,” change the practical realities.80 The court
held the “war” exclusion inapplicable in Pan Am because the hijackers who
constituted the efficient physical cause of the loss “were the agents of a radical
political group, rather than a sovereign government.”81
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The few cases that have addressed the war exclusion in the context of terrorism since
Pan American have followed its reasoning.82 In Holiday Inns Inc. v. Aetna Ins. Co., 571
F.Supp. 1460 (S.D.N.Y. 1983), the insured brought a declaratory judgment action
against its insurer to recover from loss suffered when the insured’s hotel in Beirut,
Lebanon was severely damaged by events occurring during a period from October
1975 to April 1976. The all-risk insurance policy issued to the insured contained a
war risk exclusion, which precluded coverage for “[w]ar, invasion, act of foreign
enemy, hostilities or warlike operations (whether war be declared or not), civil war,
mutiny, insurrection, revolution, conspiracy, military or usurped power.”83
The insurer argued that the damage was precluded by the war exclusion in the
insurance policy because the damage to the hotel was caused by human forces
constituting the excluded perils of insurrection, civil war, and war.84 Relying heavily
on the decision in Pan American, the district court reiterated the concept formulated
in Pan American that, for insurance purposes, “[w]ar can exist between quasisovereign entities,” and therefore, it follows that “war” does not include “conflicts
waged by guerrilla groups regardless of such groups’ lack of sovereignty.”85
Ultimately, the district court rejected the insurer’s arguments, finding instead that the
insurer failed to sustain its burden of proving that the damage to the hotel was
caused by “war.”86 Instead, the district court held that the Holiday Inn was damaged
by a series of factional “civil commotions,” of increasing violence.87 The court
stressed that the constitutional government existed throughout the conflict, the
requisite intent to overthrow was not proved by the insurer, and, therefore, there was
no “war” in Lebanon between “sovereign or quasi-sovereign states.”88
C.

September 11th Litigation

Based on public policy considerations and the decisions in Pan American and Holiday
Inns, the insurance industry widely concluded that the war exclusion was inapplicable
to the events of September 11th.89 Many commentators thought that these cases
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demonstrated the difficulty that insurers would face in proving a causal link between
terrorist activity and the constituent elements of the exclusion.90
There are no reported cases in which an insurer asserted the war exclusion to
preclude coverage under its policies for any losses connected with the terrorist
attacks of September 11th. However, one case addressed the analogous act-of-war
defense that is provided in the statutory scheme of the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”).91
The act-of-war defense to CERCLA strict liability requires an alleged polluter to
prove by a preponderance of the evidence that the “act of war” was the sole cause of
the “spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping or disposing,” of the subject hazardous substances.92
CERCLA provides no definition of an “act of war.”93 Congress did not define the
term in the text of CERCLA or in its legislative history.94 Consequentially, courts
addressing a CERCLA act-of-war defense are tasked with interpreting the meaning
of “act of war” under the statutory framework, and whether a declaration of war by
one nation-state against another is necessary or if terrorist activities initiated by
loosely-formed and organized groups against the interstices of nation-states qualifies
as an “act of war” under CERCLA.95 This determination calls for essentially the
same analysis of what the meaning of “war” is under a war exclusion found in an
insurance policy. As such, we discuss this case in order to draw parallels into the
type of examination that a court would likely undertake if faced with determining
whether a terrorist attack constitutes a “war” under the war exclusion in an insurance
policy.
In In re Sept. 11 Litig., 931 F.Supp.2d 496 (S.D.N.Y. 2013), aff’d, 751 F.3d 86 (2d Cir.
2014), the owner of the building near the World Trade Center Towers brought an
action under CERCLA, which allows strict liability claims in pollution cases, for
cleanup and abatement expenses for removing pulverized dust that infiltrated into
the subject building after the collapse of the World Trade Center Towers.96
American Airlines, United Airlines and their insurers asserted the CERCLA act-of-
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war defense in arguing that they did not owe the building owner cleanup and
abatement expenses under CERCLA.97
On March 20, 2013, the United States District Court for the Southern District of
New York found that the defendants, including the airlines and their insurers, could
invoke the act-of-war exception to strict liability under CERCLA.98 The court first
explained that CERCLA applies to, in pertinent part, the “owner or operator” of the
hazardous substances or “other responsible person[s] for each release of a hazardous
substance.”99 The court noted that the airlines and their insurers were not sued as
the “owner or operator” of the World Trade Center, or as a “person who ... owned
or operated any facility at which ... hazardous substances were disposed of,” or as a
“person who ... arranged for disposal or treatment ... of hazardous substances,” or as
a “person who ... accepted any hazardous substances for transport to disposal or
treatment facilities.”100 Because the airlines and their insurers did not fall into any of
these categories, the court found that the plaintiff did not have a case against them
under CERCLA.101
However, the court found that – even if the airlines and their insurers could be sued
under CERCLA – the pollution for which plaintiff sued arose from the hijacked
airplanes’ collisions with the World Trade Center, which the court found was an “act
of war.”102 In making this determination, the court relied on the holdings in Hamdi v.
Rumsfeld, 542 U.S. 507 (2004), and Hamdan v. Rumsfeld, 548 U.S. 557 (2006).103 In
Hamdi and Hamdan, the Supreme Court found that the United States government
was permitted to prosecute detainees by a military commission because the
September 11th attacks constituted “acts of war.”104
In Hamdan, the United States Supreme Court explained:
[N]othing in our analysis turns on the admitted absence of either a
formal declaration of war or a declaration of martial law. Our focus
instead is on the September 11, 2001, attacks that the Government
97
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characterizes as the relevant “act[s] of war,” and on the measure that
authorized the President’s deployment of military force—the
AUMF....[W]e do not question the Government’s position that the
war commenced with the events of September 11, 2001....105
Furthermore, in In re Sept. 11th Litig., the Supreme Court distinguished Pan American,
finding that the September 11th attacks far exceeded the terrorist events at issue in
Pan American:
Nothing in the cases approaches the catastrophe of 9/11, nor was the
Popular Front for the Liberation of Palestine equal in organizational
scope or destructive intent to al Qaeda, nor was the destruction of an
airplane at an airport by that group the equivalent of the destruction
of the World Trade Center and the damage to the Pentagon.106 Al
Qaeda launched an attack on the most important commercial and
political symbols of the United States—an attack that Congress and
the President treated as an act of war against the United States. The
events of September 11 were unique, and Congress, the President,
and the American public treated 9/11 as unique.
As a result of the September 11th attacks, the insurance industry began including
new terrorism exclusions as a condition of coverage. The addition of terrorism
exclusions highlights the uncertainty surrounding the war exclusion and whether it
would apply to events such as September 11th. This uncertainty is particularly acute
in the insurance context, where the enforcement of a war exclusion would in fact
limit individual rights (e.g., exclude coverage for victims of the attacks) as opposed to
expand rights (e.g., the finding that the September 11th attacks were “acts of war”
provided the government greater abilities to prosecute the terrorists).
Today, the standard ISO terrorism exclusion for property coverage precludes any
“loss or damage caused directly or indirectly by terrorism, including action in
hindering or defending against an actual or expected incident of terrorism.”107 These
forms define terrorism in a multi-faceted definition that generally includes the “use
or threat of force or violence,” “commission or threat of a dangerous act,” or
“commission or threat of an act that interferes with or disrupts an electronic,
communication information, or mechanical system.”108
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There has not been a case that has interpreted the terrorism exclusion in connection
with a terrorist attack in the United States since its implementation. However, in the
event that such litigation occurs, we would expect to see many of the same issues
arise with the war exclusion, notably contrary arguments on whether the particular
event falls within the definition of terrorism in the policy.
V.

CONCLUSION

It is often a straightforward determination whether a conflict is a “war” or a
particular event constitutes “terrorism” from the eyes of a layperson.109 However, as
noted herein, making a legal determination of these issues can be particularly
difficult, ripe with complications and loaded with public policy concerns. Such
decisions carry heavy social, political and legal implications. The competing interests
of the insurance industry to be able to calculate risk as accurately as possible and the
need for the public to be protected in the event of catastrophic events, makes the
war and terrorism exclusions extremely problematic and laden with coverage issues
that will certainly be at the center of the judicial system’s and country’s attention in
the future.
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Introduction
Are appellate advocates and judges thinking about the same things
heading into oral argument?
format:

Our program examines that question using an unconventional moot-court



Before presenting a mock oral argument, two advocates will privately
share their strategies and concerns.



The judges will then privately share their greatest areas of interest.



The argument follows.



Afterward, the panel will (a) discuss the strategies used and (b) provide
best practices in preparing for oral argument.
This manuscript has two parts.
First, the manuscript offers fifteen specific tips for effective oral advocacy.

Second, the manuscript contains the appellant’s brief for the mock
argument. This brief contains the issues that will be argued during the program.
###
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Fifteen Tips for Effective Oral Advocacy
NUMBER 1

Review the law and facts of your case well in advance of
oral argument.
Preparation is the key to a successful oral argument. Do
not assume that because you were the trial lawyer or
because you wrote the brief you can postpone your
preparations until the night before oral argument. Under
most circumstances, many months will have passed
between the filing of the briefs and oral argument.
Not only will your memory have faded, there may also be
new developments in the law causing you to rethink your
strategy. Re-read the briefs and key portions of the record
with two goals in mind: to master your record and legal
positions; and, to consider your case through the eyes of a
neutral decision maker.

NUMBER 2

Locate and file appropriate supplemental authorities.
Depending on the jurisdiction, the filing of supplemental
authorities may be limited to those which have developed
after the filing of the briefs. In that case, you most likely
will have noted new cases as they were released and filed
them already or held them for filing at this time. Some
jurisdictions permit the filing of directly relevant
authorities that pre-date the briefing. If that option exists, it
permits you to alert the court to additional authorities that
further clarify your points of law. Most appellate courts do
not permit argument in the notice of supplemental
authorities, however, you may include a reference to the
argument and pages in the brief that are impacted. Finally,
you should update the status of all authorities cited in your
brief to insure their continuing validity.
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NUMBER 3

Develop a coherent theme.
Organize your case into a unified theme that will persuade
the court to decide that you should win. Begin by preparing
a basic outline breaking down all the main issues argued in
your brief. From there, develop an oral argument theme
rooted in your best facts, strongest legal arguments, and
most compelling appeal to fairness. Brief writing and oral
argument involve different communication skills so be
prepared to repackage your argument. You will be engaged
in a conversation with individuals who are striving to reach
a correct decision that is both right on the law and provides
a just result. Use your theme to guide them through the
process.

NUMBER 4

Identify weaknesses and anticipate questions.
As you prepare for oral argument, identify any troubling
facts or legal positions. During your conversation with the
court, you should anticipate that you will be asked
questions about any weaknesses in your case. Place
yourself in the position of the judges. Consider in advance
how you plan to respond when confronted with a negative.
Be prepared to pivot and explain why you should prevail
despite a weak point by identifying some fact or legal
proposition that negates the weakness or makes it
irrelevant.
If a concession is unavoidable, you are better off
acknowledging a harmful point and maintaining your
credibility with the court.

NUMBER 5

Consider whether the case warrants a mock oral
argument.
Not every case warrants a formal moot court session, but
all presentations benefit from some rehearsal and
examination by others. In a significant case, arrange to
present a 15-30 minute argument to three other lawyers
who have familiarized themselves with the briefs. You will
gain valuable experience by answering their questions and
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testing your timing and strategy. It is also beneficial to
simply practice making some of your arguments in front of
collogues and a trustworthy non-lawyer friend. These
informal interactions are ideal for identifying the need to
simplify an overly complicated thought. Even if you limit
yourself to practicing your oral argument alone, speaking
out loud will heighten your scrutiny of the presentation.
NUMBER 6

Focus your first 30 seconds of oral argument on
defining the issue on which the battle will be fought and
why you should win.
In an appellate court with a well-prepared, hot bench, the
first 30 seconds may be your only opportunity to speak
uninterrupted to the court. And if you are not a regular in
that court, the opening is your time to create that allimportant first impression.
If you are the appellant, spend some significant time
thinking through thoroughly how you should begin the
argument. If there are multiple issues, you may want to
start with the issue on which your client’s position is
strongest, unless that is a minor issue. You want to try to
take the argument in a direction that favors your view of
the case as a whole and generates interest from the court in
your case and in you as an advocate who will engage them.
It’s often best not to repeat orally points you’ve made in
your brief but rather try to cast them in a new light.
If you are the appellee, you might develop a tentative plan
for those first 30 seconds in a similar fashion, but you will
almost always want to adjust them based on how the
appellant’s arguments went, and where you think, based on
the court’s questions, you have the best chance of winning.
If you have the opportunity, you may want to begin by
answering a key question from the court that your
adversary did not adequately answer.

NUMBER 7

Gauge whether or not appellant should present a brief
or expanded review of the relevant factual record.
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In a well-prepared appellate court, such as most federal
courts of appeals, you generally will not want to review the
facts with the court. They will be familiar with the facts,
and will likely either tell you to move on or view you as a
lawyer with less experience or expertise if you repeat the
facts at length.
However, on a busy intermediate appellate court where the
judges hear many oral arguments and do not have time for
more than a cursory review of briefs, a recitation of the
facts may be what the court is expecting. That is why it’s
important to know your court and the members of your
panel well. If you are an out-of-state lawyer, be sure to get
insight from your local counsel or from other lawyers you
know who appear regularly in the court.
And it’s always helpful to get there early so that, if your
case is not first on the calendar, you can watch some
arguments. If your case is first on the calendar and you are
traveling from out of state, you might want to get there the
day before and watch a few arguments if possible.
NUMBER 8

Don’t waste time on unnecessary formalisms; use time
limits to focus.
In some appellate courts there is a custom for how you
should begin your argument, which can often be found in a
clerk’s guide to oral argument. If you are not sure, consult
with your local counsel or other lawyers in the jurisdiction.
Unless there is a specific custom in the court, simply
introduce yourself and who you represent, and launch right
in. If the presiding judge already has your name and calls
you by name, then just launch right in.
With a hot bench, you may have no time to look down at
your notes to try to remember if there is anything you
wanted to address that you would like to get to before your
time expires. One approach is to come up with no more
than three points that you really want to make, perhaps
because they were not made in the briefs, or not made as
effectively in your briefs as you can make them now. Write
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them down and memorize what they are. Try to prioritize
them as well. Then, if you get a moment when you are not
answering a question and have an opportunity to take the
argument in the direction of your choice, focus on
whichever one of your big three points has not yet been
addressed and is the highest priority.
NUMBER 9

Be direct, be factual, be concise.
In every appellate court, including the U.S. Supreme Court,
lawyers often try to dodge the questions they do not like
because they do not have what they believe is a strong
answer to the question, or the question hurts their client’s
position. Dodging the question hardly ever works and is
likely to highlight your weak points because when a judge
does not get a direct answer, he or she will tend to keep
pressing for one. The better approach is often to answer
questions directly, head on, with the best answer you have,
and then move on quickly.
The best appellate advocates know their record very well
and can answer any factual question that is likely to arise
(albeit not necessarily with the page number of the
appendix, unless you are the next John Roberts). Your
credibility with the court may depend on your ability not
only to know the facts but also to know what is not in the
record. Just like a witness at a deposition, don’t speculate
about what you don’t know.
Short answers to the court’s questions are often better,
except when you can really drive home an important point
that is strongly in your client’s favor, or when there is a
complex issue that requires more explanation. Just like a
witness who gives a long answer at a deposition, if you
give a long answer to a question that is not favorable to
your client’s position, or you just drone on, you might take
things in a direction that is not where you really wanted to
go.
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NUMBER 10

Create sound bites on the controlling issues.
In all likelihood, the panel is going to press you for a clear
articulation of the standards that apply on each issue, and
on how the case comes out when those standards are
applied to the facts in your case. You need not only to be
ready to answer those questions, but also to be ready to
answer them quickly, and with confidence.
The way to achieve those objectives is to have your
answers pre-prepared and memorized. You can deviate
from the scripted answers as circumstances dictate, but if
you fumble for words when asked about the controlling
issues, you will lose—and not be able to recapture—the
Court’s trust in you.

NUMBER 11

Use the record to your advantage when stating your
legal principle, answering questions, distinguishing
adverse case law and developing an emotional theme
(where appropriate) that makes the court feel good
about supporting your position.
Tailoring your argument to your appellate record—and
demonstrating mastery of that record—has several
advantages.
First, an appellate court often wants to make a narrow
ruling—that is, a ruling that applies no further beyond the
facts of the current appeal. The better you know the record,
the more convincingly you can assuage the Court’s
concerns that this appeal will cause jurisdictional tremors
beyond the facts of this case.
Second, the appellate court usually wants to review the key
pages of the appellate record. When you can point to those
pages in a facile manner, you prove yourself as the court’s
helper, and you gain the court’s trust.
Third, appellate courts usually want their decisions to seem,
in some sense, “fair.” You can use the record to show that,
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in the facts of this case, ruling in your client’s favor is the
“fair” outcome.
NUMBER 12

Know the standard of review.
In appellate law, the standard of review is everything.
Appellate courts view every case through that standard. If
there is any question at all about the appropriate standard,
your first question at argument will most likely be about
that standard.
Be especially sensitive of the contours of the applicable
standard of review. The abuse-of-discretion standard, for
example, can be defined in many ways. Its definition might
also differ depending on whether the appellate court is
reviewing a question of fact or a question of law.

NUMBER 13

Welcome judicial questioning; answer directly with
“YES” or “NO” and elaborate.
When a member of the panel asks a question that calls for a
yes-or-no answer, an answer other than “yes” or “no”
creates the perception that you’re dodging the question.
Dodging a question, in turn, creates the perception that
your client’s position has a serious soft spot—and that the
judge who asked the question has found that spot.
To avoid this situation, answer a yes-or-no question with a
“yes” or “no,” but then elaborate as needed. Indeed, the
explanation that follows the “yes” or “no” will have the
legal reasoning that the Court ultimately wants the most.

NUMBER 14

Maintain an appropriate demeanor.
Questions from a hostile panel can stir up all sorts of
emotions—including negative emotions. The panel’s
questions, after all, can reveal which way the Court is
leaning. An appellate judge might well disagree with you
on key points, and show no willingness to temper his or her
view.
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If this happens, raising your voice, sulking, or otherwise
treading on unprofessional conduct will have serious
consequences down the road. You will hurt your own
reputation, as well as your firm’s reputation. Engaging in
rigorous debate is the heart of appellate advocacy.
Appellate advocates should expect and welcome sharp
questioning. Your reaction to those sharp questions will
cement your reputation.
NUMBER 15

Know when to sit down!
If the panel has no questions after you have shared your
key points, you will not advance any objective by standing
at the lectern and filibustering. By the time of argument,
the panel will have studied your briefs and have a good
sense of how it will decide the appeal. The argument, then,
might be short—or, put another way, only as long as the
panel needs to clarify whatever issues and questions were
unresolved after the panel studied the briefs. You respect
the panel, and advance your client’s position, if you end
your argument when the panel is no longer engaged.
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ISSUE PRESENTED FOR REVIEW
The court of appeals certified the following question for this Court’s
review and determination:
Is consideration in addition to continued
employment required to support a covenant not
to compete entered into by an existing at-will
employee?
Petitioner suggests that the following more accurately captures the issue
facing the Court:
Is a restrictive covenant agreement between an
employer and an existing at-will employee
supported by sufficient consideration when the
record shows, without dispute, that: (1) the
employee would have been terminated had he
not signed the agreement; and (2) the employee
was retained for more than two years after
signing?
The circuit court held that the consideration was illusory because the atwill employee could have been terminated immediately after executing the
agreement (although he was not).
STANDARD OF REVIEW
This is an appeal of a summary judgment ruling, which is reviewed de
novo. *Megal v. Green Bay Area Visitor & Convention Bureau, Inc., 2004 WI
98, ¶ 8, 274 Wis. 2d 162, 682 N.W.2d 857.1 The standards governing summary
judgment, in turn, are well established. See, e.g., Swatek v. County of Dane, 192
Wis. 2d 47, 62, 531 N.W.2d 45 (1995). In determining whether these summary
judgment standards have been met, the court should consider which party bears
the burden of proof. See, E-Z Roll Off, LLC v. County of Oneida, 2011 WI 71, ¶
49, 335 Wis. 2d 720, 800 N.W.2d 421. The parties seeking to avoid a contract
(here, Defendants-Appellees) have the burden of proving failure of consideration.
1

Under the Melania Constitution, this Court applies Wisconsin law to
determine questions of first impression in this new state. Mel. Const. art. III, sec.
5.
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NBZ, Inc. v. Pilarski, 185 Wis. 2d 827, 838, 520 N.W.2d 93 (Ct. App. 1994),
(citing Jax v. Jax, 73 Wis. 2d 572, 586, 243 N.W.2d 831 (1976)). See also WIS.
STAT. § 802.02(3) (categorizing “failure or want of consideration” as an
affirmative defense).
NATURE OF THE CASE
This is an action by Plaintiff-Appellant Terminatorz, Inc. (“Terminatorz”)
to enforce a Restrictive Covenant Agreement (the “Agreement”) between
Terminatorz and Defendant-Appellee Tim Ployee (“Ployee”). Ployee was a
twenty-year employee of Terminatorz, working chiefly in sales, with direct access
to confidential and customer information. Upon termination, Ployee went to work
for a direct competitor of Terminatorz, Defendant-Appellee Company
Reimbursement Services, Inc. (“CRS”). Ployee acknowledges taking actions in
breach of the terms of the Agreement, but he and CRS contend that the
Agreement is invalid.
SUMMARY OF FACTS
A.

Terminatorz’s Business

Terminatorz is a Winning, Melania-based company that provides a broad
range of “mobility services” to its clients. (R. 33:3 ¶ 2; 35:3 ¶ 2.) One of
Terminatorz’s core services is the provision of vehicle reimbursement programs,
which allow its clients to reimburse their employees for business use of personal
vehicles in an economically efficient and tax-compliant manner. (R. 41:31-32;
App. 057-58.) The reimbursement programs are based on highly complex
statistical models that account for a large number of geographically sensitive
factors, including market conditions, driver behavior, vehicle depreciation, and
many others. These proprietary models have been developed and fine-tuned by
Terminatorz at considerable time and expense, based on its decades of real-life
experience in the industry. (Id.)
B.

Ployee’s Employment and Access to Customer and Confidential
Information

Tim Ployee worked for Terminatorz for nearly twenty years, mainly in
sales, but also as a director of product management and director of new product
development. (R. 41:5-8; App. 031-34.) He was always an at-will employee,
meaning that he was free to leave Terminatorz at any time, and, likewise,
Terminatorz was free to terminate him at any time. (R. 41:10, 25, 49; App. 036,
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051, 075.) During his employment with Terminatorz, Ployee had access to many
of Terminatorz’s trade secrets in its vehicle services division, including
methodology for reimbursement calculations, as well as pricing strategies,
customer strategies, and product strategies. (R. 41:42; App. 068.) Ployee’s most
recent position at Terminatorz was in sales. In that position, he covered assigned
territories (mainly in the Midwest), in which he was to sell Terminatorz products.
(R. 41:35; App. 061.)
C.

The Restrictive Covenant Agreement and the Consideration
Supporting It

In 2009, Terminatorz asked Ployee (along with all of its other employees)
to sign a Restrictive Covenant Agreement. (R. 22:1-2.) Ployee signed the
Agreement on June 15, 2009. (R. 41:29; App. 055.) The Agreement provided that,
after Ployee’s employment with Terminatorz ended, Ployee would not (among
other things):
(1) use or disclose any of Terminatorz’s trade secrets;
(2) use or disclose any of Terminatorz’s confidential information, for a
period of 24 months;
(3) sell or attempt to sell to certain “restricted customers” any products or
services similar to what Ployee had sold for Terminatorz, for a period of
24 months; or
(4) provide to any competitor of Terminatorz certain “restricted services”
within the geographic area that Ployee covered for Terminatorz for a
period of 24 months.
(R. 41:27-29; App. 053-55.)
By its express terms, the Agreement was a condition of Ployee’s
continued employment at Terminatorz and his participation in Terminatorz’s
FY09/10 Incentive Plan. (Id.) Terminatorz’s management also separately
informed Ployee (and all other employees) in writing that the Agreement was a
condition of both continued employment and participation in the FY09/10
incentive plan. (R. 41:51; App. 077.) Ployee himself had “no doubt” that, had he
not signed the agreement, he would have been terminated. (R. 41:18; App. 044.)
Ployee was employed by Terminatorz for more than two years after he
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signed the Agreement. (R. 22:1-2.) During that time, he accepted not only his
basic salary and benefits, but also more than $20,000 under Terminatorz’s
Incentive Plan, in which his participation was also conditioned on signing the
Agreement. (Id. at 2.)
D.

Ployee Joins a Competitor and Breaches the Agreement’s Terms

Ployee’s employment with Terminatorz was terminated on November 16,
2011. (Id.) Ployee does not dispute Terminatorz’s right to terminate him, or assert
that the termination was pretextual, discriminatory, or otherwise wrongful. (R.
35:2, 5-7.)
In January 2012, Ployee joined Company Reimbursement Services, Inc.
(“CRS”), a Terminatorz competitor, in a sales position. (R. 41:20; App. 046.)
Ployee admits that he has solicited Terminatorz’s customers or
prospective customers in his former Terminatorz territories and that he has shared
information with CRS about Terminatorz’s plans with respect to prospective and
current customers; he also acknowledges that his actions are all in clear breach of
his obligations under the Agreement. (R. 41:13-17, 22-23; App. 039-43, 048-49.)
However, Ployee testified that he does not consider the Agreement to be binding,
and that he has received no instruction from CRS to comply with the Agreement.
(R. 41:12; App. 038.)
COURSE OF PROCEEDINGS AND DISPOSITION LEADING TO REVIEW
In its complaint, Terminatorz alleged, among other things, that Ployee had
breached the restrictive covenant agreement. (R. 33:6.) The circuit court denied
Defendants’ motion to dismiss and initial motion for summary judgment on this
claim (R. 25:11), but granted Defendants’ later motion for summary judgment on
the breach of contract claim (R. 45:15; App. 015.)
In granting summary judgment, the circuit court ruled that the Agreement
was invalid because the consideration Ployee received was illusory. (R. 45:11;
App. 011.) The court reasoned that because Ployee could have been terminated
immediately after he signed the Agreement, continued at-will employment and
qualification for the benefits such employment entailed were “illusory” forms of
consideration. (R. 45:4-11; App. 004-11.) The court did, however, acknowledge
that Wisconsin case law had not previously addressed the issue. (Id.) Although
Defendants also had challenged the reasonableness of the restrictions, the circuit
court did not address that issue.
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All other claims in the case were dismissed with prejudice.
Terminatorz appealed. On April 15, 2014, after the matter had been fully
briefed, the Court of Appeals, concluding that the state of the law was “seemingly
unsettled” on the issue, certified the question to this Court. On June 12, 2014, this
Court granted certification and accepted the appeal for consideration of all issues
raised before the Court of Appeals.
ARGUMENT
A.

Summary of Argument

Wisconsin law has long recognized that a promise of at-will employment
is sufficient (not illusory) consideration for a restrictive covenant, even though
such “at-will” employment could be terminated at any time after the covenant’s
execution. See Wisconsin Ice & Coal Co. v. Lueth, 213 Wis. 42, 819-820, 250
N.W. 819 (1933). Yet, the circuit court invalidated the covenant at issue here for
that very reason, holding that Terminatorz’s undisputed conditioning of Ployee’s
at-will employment - and all of the benefits Ployee received as a result of more
than two-years of employment following his execution of the covenant - was
“illusory” because Ployee could have been terminated at any point after executing
the covenant. The circuit court’s ruling is patently inconsistent with Lueth.
The Wisconsin Supreme Court has never created an exception to this rule
simply because the at-will employee had previously been employed on an at-will
basis prior to executing the covenant, and there is no reasoned basis for creating
such an exception. The fact that an employer has the legal right to terminate the
employee at any time (a circumstance that is true both of offers of initial at-will
employment and continued at-will employment) does not render the contract
illusory, because the employer is assuming a binding obligation to pay the
employee for however long the employment extends. And, in fact, Terminatorz
continued to employ and compensate Ployee for over two years after he signed
the Agreement.
The circuit court was obviously concerned about the possibility that
Terminatorz could have terminated Ployee the moment after he signed, depriving
him of any further compensation while restricting the range of his employment.
That concern suffers from two fundamental flaws: (1) the Wisconsin Supreme
Court already rejected that argument in Lueth; and (2) that situation did not occur
here, as Ployee received over two years of employment after signing the
Agreement. And, if this situation had occurred, contract law could have provided
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a remedy - rescission - that would have relieved Ployee of the restrictions. But,
the mere possibility that some deceitful employer might fraudulently induce its
employees to sign restrictive covenants should not deprive all honest employers
of the benefits of protection entered into freely and at arm’s length when, as here,
they deliver the promised consideration.
Moreover, even if a promise of continued at-will employment is illusory
at the time it is given, that does not end the inquiry. Using a variety of analytical
frameworks, courts have examined whether a restrictive covenant is supported by
a substantial period of employment after the restrictive covenant was executed. In
essence, substantial employment following the promise provides the missing
consideration (as well as dispels any notion of bad faith or fraud on the part of the
employer). And, here, not only was Ployee employed for over two years after
executing the Agreement, but there is neither allegation nor evidence that his
eventual termination was pretextual, discriminatory, or otherwise wrongful.
For all these reasons, this Court should reverse the circuit court’s summary
judgment ruling, declare that continued at-will employment is sufficient
consideration for a restrictive covenant, and remand for further proceedings.
I.

A COVENANT NOT TO COMPETE GIVEN BY AN EXISTING, ATWILL EMPLOYEE IN EXCHANGE FOR A PROMISE OF
CONTINUED EMPLOYMENT IS SUPPORTED BY SUFFICIENT
CONSIDERATION.

Reasoning that “Terminatorz had the unfettered right to discharge Ployee
at any time, including seconds after Ployee signed the Agreement,” the circuit
court concluded that Terminatorz’s promise of continued employment was
“illusory,” (R. 45:7; App. 007) - apparently implying that Terminatorz’s promise
of continued employment was not actually worth anything. (Id.) As a result, the
circuit court concluded, Ployee received no consideration for his covenant not to
compete and, hence, it was unenforceable as a matter of law. (R. 45:8; App. 008.)
For the reasons set forth below, the circuit court’s analysis was deeply
flawed and contrary to both the undisputed facts and fundamental principles of
Wisconsin law.
A.

Under Established Wisconsin Law, a Promise of Initial At-Will
Employment Is Sufficient Consideration for a Restrictive
Covenant.
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Under long-standing Wisconsin law, a promise of at-will employment
constitutes valid consideration for a restrictive covenant. Lueth, 213 Wis. at 44;
Eureka Laundry Co. v. Long, 146 Wis. 205, 208-09, 131 N.W. 412 (1911). This is
true despite the fact that the employer can terminate the employee immediately
thereafter. Lueth, at 43-44.
In Lueth, an at-will employee entered into a written restrictive covenant
“in consideration of [his] employment.” Id. at 43. When he later left the company,
the employer attempted to enforce the restrictive covenant against him. Id. at 4243. The employee argued that the agreement was unenforceable due to lack of
consideration “for the reason that [the company] was not obligated to continue the
employment for any definite period, but could terminate it at pleasure” - that is,
because the employment relationship was at-will, it could be terminated at any
time after he signed the agreement. Id. at 44. The court firmly rejected this
argument as inconsistent with Wisconsin law, and held that the restrictive
covenant was supported by valid consideration. Id. at 44.
The result in Lueth, in turn, is amply supported by even more
fundamental principles of contract law. It is well established that forbearance
from exercising a legal right (such as terminating an employment relationship)
constitutes valid consideration. See, e.g., Lovett v. Mt. Senario College, Inc., 154
Wis. 2d 831, 837, 454 N.W.2d 356 (Ct. App. 1990); RESTATEMENT (2D)
CONTRACTS § 71 (1981). It is likewise established that, as long as a promise is
supported by some lawful consideration, courts will not inquire into its adequacy,
i.e., will not balance the relative worth of the promises or other value given in
exchange for a contract. See, e.g., Town of Waukesha v. 164 of Waukesha Ltd.
P’ship, 2009 WI App 147, ¶ 21, 321 Wis. 2d 656, 774 N.W.2d 814. To do so
would require that courts substitute their own judgment for the judgment of the
parties, which is something Wisconsin courts have traditionally refused to do. See,
e.g., id.
Here, Ployee admitted he would have been terminated had he not signed
the Agreement. Not only did Terminatorz forbear from exercising its right to
terminate him had he not signed the Agreement, but it employed him for more
than two years after he did so. (R. 41:18; App. 044; R. 22:1-2.) Application of
established contract principles to these facts would seem to permit only one
conclusion: because Terminatorz refrained from terminating him, Ployee’s
promise was supported by adequate consideration.
B.

There Is No Material Distinction Between A Promise For Initial
At-Will Employment And A Promise For Continued At-Will
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Employment.
The only distinction between this case and Lueth is that Ployee had been
employed for some time before he was asked to sign a non-compete; thus, Ployee
was promised continued at-will employment as consideration for the restrictive
covenant, as opposed to the initial at-will employment promised to the employee
in Lueth. This, we submit, is a distinction without a difference.
Why any consideration is necessary to support a covenant imposed upon
and agreed to in the middle of an employment relationship is unclear. The
general, long-standing and apparently unquestioned rule is that no new
consideration is required to support a modification of an executory contract. See,
e.g., Murray v. Hamilton Beach Mfg. Co., 178 Wis. 624, 628, 190 N.W. 460
(1922); Smith v. Osborn, 66 Wis. 2d 264, 279-80, 223 N.W.2d 913 (1974);
Fritsch v. Premiere Investors LLC, 2006 WI App 130, ¶ 9, 294 Wis. 2d 699, 717
N.W.2d 854 (unpublished). Requiring any additional consideration would be
inconsistent with this principle.
But assuming that some additional consideration is necessary, the promise
of continued employment (or, put otherwise, the employer’s forbearance from
exercising its right to immediately terminate the employee) is sufficient under
Lueth. An employer who has just hired a new employee to an at-will position is
just as free to terminate the relationship as an employer who has retained an atwill employee for years, and likewise, new employees are just as free to leave the
job as are long-time workers. See, e.g., Brockmeyer v. Dun & Bradstreet, 113
Wis. 2d 561, 567, 335 N.W.2d 834 (1983). Thus, many courts in other
jurisdictions have declined to differentiate between covenants given at the
inception of the employment relationship from those given well into that
relationship. See, e.g., Lucht’s Concrete Pumping, Inc. v. Horner, 255 P.3d 1058,
1062 (Colo. 2011) (“At initial employment and during existing employment, both
the employer and the employee must decide whether an employment relationship
will exist.”); Copeco, Inc. v. Caley, 632 N.E.2d 1299, 1301 (Ohio Ct. App. 1992)
(“As a practical matter every day is a new day for both employer and employee in
an at-will relationship”); Zellner v. Conrad, 183 A.D.2d 250, 256 (N.Y. App. Div.
1992) (forbearance of right to discharge at-will employee “is a legal detriment
which can stand as consideration for a restrictive covenant”); Bleil v. Williams
Prod. RMT Co., 911 F. Supp. 2d 1141, 1151 (D. Colo. 2012) (“An employer’s
forbearance of the right to terminate an existing at-will employee constitutes
adequate consideration to support a noncompetition agreement”), quoting Lucht’s;
Summits 7, Inc. v. Kelly, 886 A.2d 365, 373 (Vt. 2005) (same); Ackerman v.
Kimball Int’l, 652 N.E.2d 507, 509 (Ind. 1995); Brignull v. Albert, 666 A.2d 82,
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84 (Me. 1995) (continued employment during three-year period constitutes
consideration to support the noncompetition agreement); Camco Inc. v. Baker,
936 P.2d 829, 831-32 (Nev. 1997); Lake Land Emp’t Grp. of Akron LLC v.
Columber, 804 N.E.2d 27, 31-32 (Ohio 2004).
Indeed, as Judge Posner of the Seventh Circuit Court of Appeals observed,
drawing a distinction between restrictive covenants signed at the onset of
employment from those signed after employment has begun would create
perverse incentives for employers:
In the case of employment at will, continued
employment for a substantial period is good
consideration for the covenant and the only effect of
drawing a distinction between pre-hire and post-hire
covenants would be to induce employers whose
employees had signed such a covenant after they
started working to fire those employees and rehire
them the following day with a fresh covenant not to
compete.
Curtis 1000, Inc. v. Suess, 24 F.3d 941, 947 (7th Cir. 1994) (Posner, J.)
(discussing Illinois law); see also Lucht’s Concrete, 255 P.3d at 1063.
Thus, if initial at-will employment is sufficient consideration for a noncompete (as it clearly is under Wisconsin law), so too should continued at-will
employment be deemed sufficient consideration. See Lucht’s Concrete, 255 P.3d
at 1062 (“[W]e find no distinction between a decision to agree to a
noncompetition agreement offered at the initial hiring period and a decision to
agree to such an agreement subsequent to that period”).
C.

Neither the Decision in NBZ Nor the Wisconsin Supreme Court’s
Passing Reference to It Signals a Departure from These Principles.

The circuit court supported its conclusion by citing to NBZ, Inc. v.
Pilarski, 185 Wis. 2d 827, 520 N.W.2d 93 (Ct. App. 1994), a decision of the
Wisconsin Court of Appeals that has been cited at least once by the Wisconsin
Supreme Court. See Star Direct, Inc. v. Dal Pra, 2009 WI 76, 319 Wis. 2d 274,
767 N.W.2d 898. In NBZ, the Wisconsin Court of Appeals held that the covenant
not to compete signed by an at-will employee who had been at work for over a
month failed for a lack of consideration. This result, we submit, does not control
this case and may not be good law.
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First, it is clear that the result in NBZ was driven by the fact that the
employee’s continued at-will employment was not conditioned on her signing the
covenant. NBZ, 185 Wis. 2d at 839. As the Wisconsin Court of Appeals
explained, “[t]he trial court found that continued employment was not conditioned
on signing the covenant,” and, indeed, the employer did not testify that it would
have terminated the employee if she refused to sign. Id. The absence of any link
between signing the non-compete and continued employment has been recognized
as the critical fact driving the holding of NBZ. See Tinder v. Pinkerton Sec., 305
F.3d 728, 734-35 (7th Cir. 2002).
Second, and just as important, NBZ never considered the rule of Murray
v. Hamilton Beach, even though it acknowledged that common law contract
principles applied to the covenant. NBZ, 185 Wis. 2d at 837.
Nor was NBZ made any more pertinent by the Wisconsin Supreme
Court’s passing reference to it in Star Direct, 2009 WI 76. In Star Direct, the
Wisconsin Supreme Court cited NBZ for the proposition that “employers may not
compel their existing employees to sign restrictive covenants without additional
consideration.” Id. ¶ 50. But the issue in Star Direct was not whether at-will
employment constituted consideration; the issue was whether it was reasonable
for the employer to impose covenants on new employees but not existing ones. In
concluding that it was reasonable, the Wisconsin Supreme Court simply cited the
employer’s desire to avoid the risk that pre-existing employees would leave rather
than sign the non-compete, along with the possible cost of procuring their
agreement. The court did not address, much less distinguish or overrule, either
Lueth or Murray, nor did it suggest that a promise of continuing at-will
employment would not be sufficient consideration to support a restrictive
covenant imposed after the employment relationship had begun where the
employer was willing to terminate that relationship if the employee refused to
sign.
D.

A Promise of Continued At-Will Employment Is Not “Illusory.”

The circuit court’s conclusion that Terminatorz’s promise of employment
was illusory was predicated on the assumption that its right to terminate him was
literally unfettered, i.e., that the instant after Ployee executed the Agreement
Terminatorz could have yelled “gotcha,” fired him, and kept him from making a
living for the entire duration of the Agreement, all without incurring any
countervailing obligation to him.
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The circuit court was not correct, even from a technical standpoint. By
reason of the Agreement and by law, Terminatorz would be bound to pay him all
benefits that had accrued between Ployee’s execution of the Agreement and his
subsequent termination, no matter how little time had elapsed. This could include
salary, benefits, bonuses, worker’s compensation, or any other obligations
imposed by law. There is nothing “illusory” about a promise that imposes such
obligations.
In addition to these benefits, the fact is that, by agreeing to the restrictive
covenant, Ployee received something else - the opportunity to continue to receive
yet more benefits. In essence, by executing the Agreement, Ployee was
forestalling his immediate termination and purchasing a chance that his services
would continue to be valued by Terminatorz. It is possible, of course, that
Terminatorz’s assessment of its needs or his value could have changed quickly;
that was a decision to be made solely from its perspective and according to its
standards, and the demands of business can turn on the proverbial dime. But it
was nevertheless a reasoned allocation of business risk between two competent
parties. This is not materially different than any “requirements” contract; although
the obligations of the purchaser are measured exclusively by its own needs, there
is no question that such a contract is valid. See WIS. STAT. sec. 402.306(1)
(recognizing validity of requirements contracts but imposing obligation of good
faith on the purchaser). Is it possible that Terminatorz’s needs would have
changed rapidly and the bargain would not have been proved profitable for
Ployee? Yes ... but that is a possibility inherent in any contract, and which courts
do not evaluate in retrospect.
E.

The Circuit Court Confused Fraud or Other Basis for Contract
Avoidance with the Absence of Consideration.

In reaching its conclusion, the circuit court was clearly impelled by the
desire to avoid the possibility that some employer may extract a covenant not to
compete with a promise of continued at-will employment it has no intention to
fulfill. Of course, there is no evidence that Terminatorz was guilty of this sort of
behavior - it employed Ployee for over two years before terminating him - or that
it is even common with other employers. But, just as important, there is no need
to jigger the rules of contract law to protect against this possibility. Were an
employer to procure a covenant from an employee under such false pretenses, the
employee could seek rescission of the Agreement and relief from the burdens of
the covenant. Rescission as a contract remedy for fraud is well established. See,
e.g., First Nat’l Bank & Trust Co. of Racine v. Notte, 97 Wis. 2d 207, 225, 293
N.W.2d 530 (1980); Digicorp, Inc. v. Ameritech Corp., 2003 WI 54, ¶¶ 76-77,
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262 Wis. 2d 32, 662 N.W.2d 652 (Sykes, J., concurring in part.) Moreover, it is
undisputed that, in Wisconsin, there is a covenant of good faith and fair dealing
implied in every contract, which prevents one contracting party from taking
opportunistic advantage of the other. See, e.g., Foseid v. State Bank, 197 Wis. 2d
772, 794-796, 541 N.W.2d 203 (Ct. App. 1995).
Not surprisingly, other courts have recognized the availability of contract
remedies for covenants induced by fraud or bad faith. See Curtis 1000, 24 F.3d at
946 (noting that such a situation may be evidence of fraud, unconscionability, or
other grounds to set aside the contract); see also Lucht’s Concrete, 255 P.3d at
1063 (“the agreement may fail for lack of consideration” if the employer intends
to terminate the employee immediately after signing); Simko, Inc. v. Graymar
Co., 464 A.2d 1104, 1107 (Md. Ct. App. 1983). Indeed, an employee who is
terminated hours, days, or weeks after signing a lengthy covenant not to compete
should have no difficulty proving fraudulent intent on the part of the employer,
particularly if the employer cannot point to any material change in circumstances
occurring between the time of signing and termination.
Thus, existing contract principles are more than adequate to address the
danger that drove the circuit court’s conclusion.
F.

Holding that a Promise of At-Will Employment Is “Illusory”
Would Have Significant Adverse Implications Stretching Well
Beyond Covenants not to Compete.

If a promise of at-will employment is not sufficient to support a promise
by an employee to refrain from damaging the employer’s legitimate interests for a
specified period of time after the employee’s employment ends, what other
employee promises are not enforceable? A promise to refrain from abusing
confidential information? A promise to refrain from aiding competitors during the
period of employment? A promise to discharge the duties of the job competently
and diligently? Clearly, in an at-will relationship the promise to do any of these
things is supported by no more consideration than was given in exchange for
Ployee’s covenant not to compete. Is this Court willing to say that none of these
promises are enforceable, even after the employer has paid several years of
compensation in reliance on those promises? The consequences would be difficult
to limit. For this reason, too, it is better to rely upon existing principles of law to
address the concerns of the trial court. These include not only established contract
remedies relating to the formation of the contract, but the significant restrictions
imposed on the substantive terms of any restrictive covenant by the statute - an
issue that has yet to be litigated. See WIS. STAT. § 103.465.
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G.

“Illusory” Consideration: Conclusion

It is undisputed that Terminatorz had every right to fire Ployee and would
have done so had he not signed the Agreement with the non-compete in it. There
is no evidence that Terminatorz harbored any secret intent to terminate Ployee; he
worked for over two more years until he was fired for reasons about which Ployee
does not complain. If this involved any subject matter other than restrictive
covenants, there would simply be no question that Ployee’s promise was
supported by adequate consideration. This Court should not permit the distortion
of established contract principles for this one instance, particularly where the
reasonableness of the restrictions themselves will always be subject to judicial
scrutiny.
II.

EVEN ASSUMING THAT TERMINATORZ’S PROMISE OF
CONTINUED EMPLOYMENT WAS ITSELF ILLUSORY, THE
COMPENSATION AND BENEFITS PLOYEE RECEIVED FROM
TERMINATORZ OVER THE NEXT TWO YEARS SUPPLIED
CONSIDERATION.

Even assuming that Terminatorz’s promise was illusory when given, that
does not mean Ployee’s promise was unenforceable. Long ago the Wisconsin
Supreme Court crafted the tools by which a promise unsupported by consideration
at the time given would nevertheless be enforced if the promisee subsequently
acted in reasonable reliance on that promise. This, of course, is the doctrine of
“promissory estoppel,” first established in Hoffman v. Red Owl Stores, Inc., 26
Wis. 2d 683, 697-98, 133 N.W.2d 267 (1965) and reflected in the
RESTATEMENT (2D) OF CONTRACTS § 90 (1981). Here, Terminatorz paid
Ployee substantial compensation and benefits for over two years. There is no
reason in law or equity why this promise should not now be enforced.
Indeed, while not necessarily relying upon the language of promissory
estoppel, “there are a number of courts which have recognized continued
employment as consideration sufficient to support a covenant not to compete
where discharge was the alternative or where the employee remained with the
employer for a substantial time after the covenant was signed.” Zellner v. Conrad,
183 A.D.2d 250, 256 (N. Y. App. Div. 1992), and cases cited therein.
Moreover, even courts that regard a promise of at-will employment as
illusory do not necessarily end the inquiry there. For example, while the courts of
Illinois hold that a promise of at-will employment does not support a restrictive
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covenant in and of itself, they will nevertheless enforce such covenants if, by the
time of termination, the employment has lasted long enough to ensure that
substantial consideration (in the form of compensation and benefits) has been
received in exchange for that promise. See, e.g., Corroon & Black of Illinois, Inc.
v. Magner, 494 N.E.2d 785, 791 (1986). This approach appears intended to
obviate a more difficult inquiry into the employer’s bona fides at the time the
agreement was first entered into:
The judicially devised requirement of a “substantial
period” of post covenant employment avoids the
need to investigate the employer’s intentions; it
does this by in effect creating an irrebuttable
presumption that if the employee was fired shortly
after he signed the covenant the consideration for
the covenant was illusory.
Curtis 1000, 24 F.3d at 946 (7th Cir. 1994) (construing Illinois law). See also
Montel Aetnastak, Inc. v. Niessen, No. 13 C 3801, 2014 WL 702322, at *15 (N.D.
Ill. Jan. 28, 2014) (same).
We do not believe that the potential difficulty of determining whether a
basis for rescission exists under traditional principles of contract law is a
sufficient reason to forego those principles (which, as discussed above, are robust
in Wisconsin). Nevertheless, it seems far preferable to inquire into the sufficiency
of the consideration actually received by the employee post-agreement than to
relieve that employee of its promises altogether, especially after the employer has
paid years of compensation and benefits in at least partial reliance on those
promises. At a minimum, an employer ought to be able to demonstrate the
sufficiency of the consideration actually received by the employee (and,
indirectly, the employer’s own bona fides) by proving substantial post-promise
employment. This appears to be the de facto approach taken by many other
courts. See, e.g., n.4, supra.
Here, it is undisputed that Ployee stayed employed with Terminatorz and
enjoyed the benefits of that employment for over two years after he signed the
Agreement. Using the body of Illinois law as an example, this should suffice. Cf.
Diederich Ins. Agency, LLC v. Smith, 952 N.E.2d 165, 169 (“in general, there
must be at least two years or more of continued employment to constitute
adequate consideration”), with Woodfield Group, Inc. v. DeLisle, 693 N.E.2d 464,
469 (1st Dist. 1998) (“we do not believe case law limits the courts’ review to a
numerical formula for determining what constitutes substantial continued
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employed”). Under either approach, the compensation actually received by Ployee
is adequate.
This approach is not without support in Wisconsin law. As noted above, it
has long been the law of Wisconsin that a promise not initially supported by
adequate consideration may become enforceable through the subsequent
performance of the promisee in reliance on the promise. See, e.g., Hoffman v. Red
Owl Stores, Inc., 26 Wis. 2d at 697-98; RESTATEMENT (2D) OF CONTRACTS
§ 90 (1981). The Wisconsin Supreme Court has on occasion held that the
adequacy of consideration should be measured at the time of enforcement rather
than making. See First Wis. Nat’l Bank v. Oby, 52 Wis. 2d 1, 8, 188 N.W.2d 454
(1971); see also Ferraro v. Koelsch, 124 Wis. 2d 154, 368 N.W.2d 666 (1985)
(noting that the question of whether an employee handbook was contractually
binding should be examined not at the time of hiring but at the time of the
employee’s discharge, and that the employee’s six months of work under the
terms of the handbook constituted acceptance of its terms). And that court
evaluates the reasonableness of liquidated damages from both perspectives prospectively, at the time of execution, and retrospectively, at the time of breach.
See, e.g., Wassenaar v. Panos, 111 Wis. 2d 518, 531-32, 331 N.W.2d 357 (1983).
But whatever analytical framework is utilized, it seems clear that the
inquiry is not ended by a conclusion that a promise of at-will employment is
“illusory.” A court should then ask whether sufficient consideration was
nevertheless received by the time of the employee’s termination, to support the
covenant in question.
Here, Ployee enjoyed more than two years of salary, bonuses, and
benefits after he signed the Agreement containing the covenant not to compete.
This not only negates any notion of fraudulent intent on the part of Terminatorz,
but constitutes substantial consideration - consideration that, under the undisputed
facts, Ployee never would have received had he refused to sign the Agreement.
Whether the restrictions themselves are reasonable is an inquiry for another day.
But under Wisconsin law, they were supported by adequate consideration.
CONCLUSION
For the foregoing reasons, Terminatorz respectfully requests that this
Court reverse the decision of the circuit court and remand for further proceedings.
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Introduction
Cities, counties and other governmental entities looking to hire, and then
promote, officers in their community’s police or sheriff departments currently
face immense public pressure to have a highly diverse police force. Citizens want
a police force, both on the streets and in the police department’s leadership (as
sergeants, lieutenants and captains), which are representative of the diversity in
the community that they serve. Especially in a post-Ferguson age, in which the
use of force by white police officers on minority citizens has become a major
national civil rights issue, based in large part on the “Black Lives Matter”
movement, people are becoming increasing unwilling to accept an overwhelming
white police force as being appropriate in a highly diverse community.
On the other hand, communities nationwide face substantial and often
insurmountable legal restrictions on their ability to hire a diverse police
department and to promote rapidly the minority police officers that are hired.
Well-meaning state civil service statutes and procedures in most states require
communities to hire and promote police officers only to qualified applicants with
the highest scores on knowledge-based examinations. See, e.g., Lopez v.
Commonwealth of Massachusetts, 588 F.3d 69, 74 (1st Cir. 2009) (the purpose of
the Massachusetts civil service law (which applies to police departments) “is to
ensure that employees in civil service positions are recruited, chosen, and
promoted based on principles of merit, not on political affiliation … or other
factors unrelated to individual ability.”)
In addition, the Supreme Court’s Title VII disparate impact decision in
Ricci v. DeStefano, 557 U.S. 557 (2009), at its core stands for the principle that a
community violates Title VII when it refuses to use civil service public safety
hiring or promotion examination results simply because the use of these results
will result in less diversity.
This article addresses recent civil service examination Title VII disparate
impact decisions which restrict a community’s ability to hire and then promote a
highly diverse police force. Although the members of a community may want a
more diverse police force, Title VII’s prohibition on discrimination based on race
may make achieving this goal difficult to achieve particularly when the
jurisdiction has civil service requirements mandating merit selection which use
tests to differentiate between candidates.
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I. Title VII Disparate Impact Law
II.
Title VII contains prohibitions on two different kinds of discrimination –
disparate treatment and disparate impact. Disparate treatment discrimination
occurs when an employer intentionally treats an employee or applicant for
employment adversely based on a protected status – such as race, gender, and
national origin. In contrast, disparate impact discrimination does not require any
showing of intentional discrimination, but instead occurs when an employer
adversely subjects an employee or applicant for employment to a selection
procedure or other job requirement that is neutral on its face but
disproportionately impacts that person based on their membership in a protected
status.
A claim for disparate impact discrimination under Title VII was first
recognized by the Supreme Court in Griggs v. Duke Power Co., 401 U.S. 424
(1971). In that case, the Supreme Court held that Duke Power Company’s
requirement that employees in higher paying positions must have a high school
diploma violated Title VII as is disproportionately impacted black employees and
was not job related or consistent with business necessity.
In 1978, the EEOC, Civil Service Commission, Department of Labor, and
the Department of Justice jointly adopted the Uniform Guidelines on Employee
Selection Procedures (the “Uniform Guidelines”), 29 C.F.R. § 1607, which were
an attempt to provide standards for evaluating whether a selection procedure had
an illegal disparate impact. Court have generally deferred to the Uniform
Guidelines, although they do not have the force of law, have been subject to
challenge, are felt by many experts in the field to be out of date, and may not be
applicable in certain circumstances.
In the Civil Rights Act of 1991, Congress added explicit disparate impact
provisions to Title VII. In 2005, a plurality of the Supreme Court in Smith v. City
of Jackson, 544 U.S. 228 (2005), extended disparate impact claims under the Age
Discrimination in Employment Act (the “ADEA”).
A.

The Plaintiff’s Initial Burden To Show Statistical Significance.

A plaintiff has the initial (or “prima facie”) burden of proving that an
employer “uses a particular employment practice that causes a disparate impact
on the basis of race, color, religion, sex or national origin.” 42 U.S.C. § 2000e2(k)(1)(A)(i). A plaintiff’s initial burden of proof is one of first identifying the
employment practice at issue (such as a promotional examination or a job hiring
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requirement) and then making a “showing of a significant statistical disparity”
with respect to that particular employment practice. Ricci v. DeStefano, 557 U.S.
557, 587 (2009) (emphasis added); accord Jones v. City of Boston, 752 F.3d 38,
43-44 (1st Cir. 2014).
To establish “statistical significance” a statistical expert reviews the
results of the test or other selection procedure to determine “whether the outcomes
of an employment practice are correlated with a specific characteristic, such as
race, and, if so, whether the correlation can reasonably be attributed to random
chance.” Jones, 752 F.3d at 43. This analysis is performed by means of
calculating the “p-value” (or probability value) for the outcomes by race and then
finding “statistical significance” to exist only when the “p-value” is less than five
percent (or 0.05). The p-value is used because:
Statisticians are well aware that this assumption of equal opportunity, even
if true, does not mean that the two groups will experience exactly equal
outcomes: random variations will often create differences. To assess the
likelihood that an observed difference in outcomes resulted from mere
chance, statisticians calculate the probability of observing a difference
equal or greater than that actually occurred, assuming equal opportunity.
They call thus probability the ‘p-value.’ Statisticians usually apply the
label ‘statistically significant’ to the observed differential outcomes if the
p-value is less than five percent, although they sometimes use a different
cut-off, such as one-percent.
Jones, 752 F.3d at 43 (footnote and citations omitted).
A plaintiff fails to meet the initial burden of proof when the p-value for the
alleged disparate impact by race is five percent (0.05) or less (which corresponds
to a “standard deviation” value of 1.96 or greater). Jones, 752 F.3d at 43-44 &
46-47 & n. 9 (citing Castaneda v. Partida, 430 U.S. 482, 496 n. 17 (1977) and the
Federal Judicial Center’s Reference Manual on Scientific Evidence (2011) at 752
F.3d at 43-44, and then Circuit Court decisions from six different Circuits at 752
F.3d at 47 n 9). In other words, to establish “statistical significance” in a racial or
other disparate impact case, a plaintiff must prove that the probability that any
seeming racial or other disparity in test results was achieved by chance is less than
five-percent (or has a standard deviation greater than 1.96). Jones, 752 F.3d at
43-44 & 46-47 & n. 9; accord Palmer v. Schultz, 815 F.2d 84, 96 n. 9 (DC Cir.
1987).

4

The First Circuit has admonished that it is “unhelpful” (and therefore not
worthy of judicial consideration) when a party uses “characterizations of the
numbers” by race of an examination’s results that do not reflect sophisticated
statistical calculations such as “p-value” or “standard deviation.” Jones, 752 F.3d
at 43-44 (rejecting the plaintiffs’ argument in that matter that “black officers and
cadets were five times more likely to test positive” for cocaine than white officers
and cadets); accord Fudge v. City of Providence, 766 F.2d 650, 657 (1st Cir.
1985) (“an intuitive response to substantiality is an insufficient basis for a finding
of disparate impact” as even with “an apparently substantial differential, the
discrepancy may be due to chance.”)2/
It is important to remember that this initial showing by a plaintiff is simply
a prima facie showing and “is far from” a showing of a violation of Title VII.
Ricci, 557 US at 587.
B.

The Defendant’s Responsive Burden To Show Job Relatedness
and Business Necessity

If a plaintiff meets the initial burden of proof, then the defendant employer
has the responsive burden of demonstrating that “the challenged practice is job
related for the position in question and consistent with business necessity.” 42
U.S.C. § 2000e-2(k)(1)(A)(i); accord Ricci, 557 US at 578 & 587. This is
commonly called the burden of showing that the employment practice is “valid.”
In the hiring or promotional examination context, this is almost always shown
through the testimony of an industrial psychologist expert witness.
Thus, the employer through its expert must show: “[f]irst … that its [test
or other selection procedure] aims to measure a characteristic that constitutes an
‘important element of work behavior.’ Second, …that the outcomes of the [test]
are ‘predictive of or significantly correlated with’ the characteristic described
above. ” Jones, 752 F.3d at 54, citing Albemarle Paper Co v. Moody, 422 U.S.
405, 431 (1975); accord Ricci, 557 U.S. at 587.
Whether a defendant has met their responsive burden in the context of a
promotional examination has traditionally been determined in the context of, and
2/

Historically, many disparate impact plaintiffs have been allowed to show
statistical significance through an analysis of the data using the “four-fifths rule”
contained in the Uniform Guidelines. However, at least in the First Circuit, the
courts currently reject the use of the “four-fifths rule” as a method of proving or
disproving disparate impact. See Jones, 752 F.3d at 51-52 & n. 16.
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with reference to, the “validity” standards contained in the Uniform Guidelines.
However, employer compliance with these Uniform Guidelines in designing and
then validating employee tests or examinations is not required since “‘Congress,
in enacting Title VII, did not confer upon the EEOC authority to promulgate rules
or regulations,’ the agency’s guidelines receive weight only to the extent of their
‘power to persuade.’” Jones, 752 F.3d at 50 n. 14, quoting EEOC v. Arabian
Am. Oil Co., 499 U.S. 244, 257 (1991). Thus, validity is determined through the
use of “professionally accepted methods” rather than by strict compliance with
the Uniform Guidelines. See Johnson v. City of Memphis, 770 F.3d 464, 478 (6th
Cir. 2014), quoting Black Law Enforcement Officers Ass’n v. City of Akron, 824
F.2d 475, 480 (6th Cir. 1987).
An employer can pick any one of three possible methods of proving
validity – content, construct or criterion validity. See Banos v. City of Chicago,
398 F.3d 889, 892 (7th Cir. 2005). “Neither the case law nor the Uniform
Guidelines purports to require that an employer must demonstrate validity using
more than one method.” Hearn v. City of Jackson, 340 F.Supp2d 728, 736, aff’d
110 Fed. Appx. 424 (5th Cir. 2004), quoting Williams v. Ford Motor Co., 187
F.3d 533, 544-545 (6th Cir. 1999), citing 29 C.F.R. § 1607.5(A) (“For the
purposes of satisfying these guidelines, users may rely upon criterion-related
studies, content validity studies, or construct validity studies.”), and citing
Washington v. Davis, 426 U.S. 229, 248 n. 13 (1976) (stating that “[i]t appears
beyond doubt by now that there is no single method for appropriately validating
employment tests for their relationship to job performance,” and that any of the
three recognized basic methods of validation may be used.)
“Most employment tests in both the public and private sector are content
validated.” See Stewart v. City of St. Louis, 2007 WL 6211634 *15 (E.D. MO.
2007), aff’d 532 F.3d 939 (8th Cir. 2008). “The purpose of content validity is to
show that the test measures the job or adequately reflects the skills or knowledge
required by the job.” Hearn, 340 F.Supp2d at 733. In other words, “a selection
procedure may be used ‘if it represents a critical work behavior (i.e., a behavior
which is necessary for performance of the job) or work behaviors which constitute
most of the important parts of the job.’” Hearn, 340 F.Supp2d at 733-734,
quoting 29 CFR § 1607.14(C)(8)
Content validity “does not require empirical evidence, but instead ‘should
consist of data showing that the content of the selection procedure is
representative of important aspects of performance on the job.’” Banos, 398 F.3d
at 893 (quoting 29 CFR § 1607.5). Indeed, in a decision issued less than two
years ago upholding a police promotional examination as valid, the Sixth Circuit
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held that - in determining if there was a “representative sample of the content of
the job” - “a police department’s selection of testing criteria ‘is largely a matter
within the professional judgment of the test writer based upon the particular
attributes of the job in question.’” Johnson v. City of Memphis, 770 F.3d 464,
478 (6th Cir. 2014), quoting Police Officers for Equal Rights v. City of
Columbus, 916 F.2d 1092, 1099-1100 (6th Cir. 1990) (affirming the district
court’s conclusion that job-relatedness “does not require precise proportionality”
between the exam content and the relative importance of the job tasks). In
addition, “[w]hen the employment position involves public safety, we accord
greater latitude to the employer’s showing of job-relatedness and business
necessity.” Johnson, 770 F.3d at 478.
Quite simply, “the dispositive issue is whether the challenged practice
serves, in a significant way, the legitimate goals of the employer.” Hearn, 340
F.Supp2d at 732, quoting Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 659
(1989). This is shown when the examination “measures traits that are
significantly related to the applicant’s ability to perform the job.” Hearn, 340
F.Supp2d at 732-733, quoting Gillespie v. State of Wisconsin, 771 F. 2d 1035,
1040 (7th Cir. 1985).
In order to satisfy their responsive burden, the defendant simply must
show by a preponderance of the evidence that the examination that it gave or job
requirement that it imposed was content valid; there is no burden placed on the
defendant in a disparate impact case, to show that it chose the most valid or least
impactful testing alternative. See Johnson, 770 F.3d at 473-475; Jones, 752 F.3d
at 53-55; Banos, 398 F.3d at 892.
In addition the Uniform Guidelines provide that when a selection
procedure will be used for rank order promotions then the employer must “show,
by a job analysis or otherwise, that a higher score is likely to result in better job
performance, the results may be used to rank persons who score above minimum
levels.” 29 C.F.R. § 1607.14(C)(9); accord Johnson, 770 F.3d at 482. There is no
single standard or manner to make such a likelihood showing. Johnson, 770 F.3d
at 482.
Finally, and as discussed below, the Supreme Court in Texas Department
of Housing appears to have added an important nuance to the defendant’s
responsive burden – that a court cannot find that there is actionable disparate
impact discrimination unless the plaintiff has shown that there is an available
alternative that has less adverse impact and serves the defendant employer’s
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legitimate needs. See Texas Department of Housing and Community Affairs v.
Inclusive Communities Project, 576 U.S. __, 135 S.Ct. 2507, 2518 (2015).
C.

A Plaintiff’s Final Burden To Show That The Defendant
Refused To Give Another Form Of Examination That Was
Equally Or More Valid, And Had Less Adverse Impact.

Once a defendant meets its responsive burden of proof, a plaintiff can
meet its final burden of making “the demonstration described [in the first two
burdens] with respect to an alternative employment practice and the [defendant]
refuses to adopt such alternative employment practice.” 42 U.S.C. § 2000e2(k)(1)(A)(ii) and (C). In other words, a plaintiff has the final burden of
demonstrating that “there existed an equally valid, less-discriminatory alterative
that served the City’s needs but that the City refused to adopt.” Ricci, 557 US at
587. As this final burden is inherently so difficult to meet in the context of a
public safety promotional examination case, especially since Ricci, many such
plaintiffs do not even try to meet this burden. E.g., M.O.C.H.A. Society, Inc. v.
City of Buffalo, 689 F.3d 263, 274 (2nd Cir. 2012).
The final burden has been described as follows:
If the employer makes such a showing [of validity], a plaintiff has one
final path to success, by proving the existence of an alternative
employment practice, defined in case law as a different test or selection
devise, without a similarly undesirable racial effect, which also serves the
employers legitimate interest. If the plaintiff makes such a showing, and
the employer refuses to adopt such alternative employment practice, then
the plaintiff prevails.
Jones, 752 F.3d at 54 (citations and internal quotation marks omitted).
First of all, a plaintiff has the burden of unambiguously identifying and
detailing what is their suggested “alternative employment practice.” Johnson, 770
F.3d at 472, citing Allen v. City of Chicago, 351 F.3d 306, 316-317 (7th Cir.
2003) (finding insufficient “vague or fluctuating alternatives, and finding that the
plaintiffs failed to substantiate their “bare assertions” of valid, less discriminatory
alternatives); Shollenbarger v. Planes Moving Storage, 297 Fed. Appx 483, 487
(6th Cir. 2008) (emphasizing that “[t]he plaintiffs [a]re obligated to prove equally
effective alternatives,” and that “[t]he purpose of [the final burden] is not to
second guess the employer’s business decision.”) Thus, the proposed alternative
practice cannot be “vague or fluctuating.” See Allen, 351 F.3d at 316-317. Nor
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can a plaintiff’s proposed alternative practices be “broad suggestions.” Johnson,
770 F.3d at 477.
Moreover, Congress expressly required in a disparate impact case that a
plaintiff has the burden of showing that the employer “refuses to adopt such
alternative employment practice.” 42 U.S.C. § 2000e-2(k)(1)(A)(ii). Or, as the
Supreme Court described this same requirement, a plaintiff must show that the
employer “refused to adopt” the alternative employment practice. Ricci, 557 U.S.
at 587. Thus, “the statutory scheme requires plaintiffs to demonstrate a viable
alternative and give the employer an opportunity to adopt it.” Adams v. City of
Chicago, 469 F.3d 609, 613 (7th Cir. 2006), cert. denied, 550 U.S. 919 (2007)
(citations omitted).
It is also settled law that a plaintiff’s final burden in a disparate impact
case requires much more than speculation or hope. “As with Title VII claims of
intentional discrimination, disparate impact plaintiffs bear the burdens of
production and persuasion at this step. Consequently, plaintiffs may not rest on
speculation regarding the availability, validity, or less discriminatory nature of
their proffered alternatives.” Johnson, 770 F.3d at 472. “This broadest of Title
VII remedies – which requires no showing of discriminatory motive, see Griggs,
401 U.S. at 431 – demands evidence that plaintiffs’ preferred alternative would
have improved upon the challenged practice.” Johnson, 770 F.3d at 477, citing
Allen, 351 F.3d at 315 (“We cannot require the City to [incorporate plaintiffs’
alternative testing proposal based] on mere speculation.”); Zamlen v. City of
Cleveland, 906 F.2d 209, 220 (6th Cir. 1990) (rejecting test-rescoring proposal,
where plaintiffs offered only speculation of a less discriminatory impact).
“[F]actors such as cost or other burdens of proposed alternative selection
devices are relevant in determining whether they would be equally as effective as
the challenged practice in serving the employer’s legitimate business goals.”
Watson v. Fort Worth Bank and Trust, 487 U.S. 977, 998 (1988) (plurality
decision); accord Johnson, 770 F.3d at 474-474 (citing and quoting Watson for
the proposition that a court should account for a city’s “legitimate interests in test
security and practicability in assessing plaintiffs’ proffered alternatives”), citing
Allen, 351 F.3d at 314-315 (considering proposal’s effect on the city-employer’s
financial interests); Clady v. County of Los Angeles, 770 F.2d 1421, 1432 (9th
Cir. 1985) (“Financial concerns are legitimate needs of the employer.”); Chrisner
v. Complete Auto Transit, Inc., 645 F.2d 1251, 1263 (6th Cir. 1981) (“Of course,
the marginal cost of another hiring policy and its implications for public safety are
factors which should not be omitted from consideration.”)
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III. Ricci v. DeStefano (2009) – Whites Have Civil Rights Too!
In 2009, the Supreme Court issued its decision in Ricci v. DeStefano, 557
U.S. 557 (2009), upholding (by a 5-4 vote) the legality under Title VII of a rank
order civil service public safety promotional examination even though the results
of that examination had a large adverse impact on minority candidates.
Ricci arose in the context of the 2003 City of New Haven, Connecticut,
civil service promotional examinations for the positions of fire lieutenant and fire
captain. It was a rank order examination and was given every two years, meaning
that its “results would determine which firefighters would be considered for
promotions during the next two years, and the order in which they would be
considered.” Ricci, 557 U.S. at 562. One of the components of each of the
examinations was a 100 question multiple choice written “job related knowledge”
examination, as required by Connecticut civil service law, based on a reading list
of materials given in advance to the candidates. Id. at 565. The other component
was an oral examination in which candidates were asked to respond to
hypothetical situations. Id. at 565.
When the examination’s results showed that white and Hispanic
candidates outperformed black candidates, some black candidates claimed that the
examination was discriminatory under Title VII and threatened litigation. Id. at
562. In response, some white and Hispanic candidates threatened their own
“discrimination lawsuit if the City, relying on the statistical racial disparity,
ignored the test results and denied promotions to the candidates who had
performed well.” Id. When the City “took the side of those [black firefighters]
who protested the test results” and therefore “threw out the examinations,” the
white and Hispanic firefighters filed suit under Title VII. The District Court (at
summary judgment) and the Second Circuit (on appeal) both ruled in favor of the
City. Id. at 562-563.
The Supreme Court reversed, and in a decision authored by Justice
Kennedy held that as a matter of law summary judgment should have entered in
favor of the white and Hispanic firefighters, who wanted the City to make
promotions based on the results of this rank order promotional examination, as the
examination was lawful because there was not “a strong basis in evidence that, if
[the City] had not taken the action, it would have been liable under the disparate
impact statute [of Title VII].” Id at 562-563.
The acquiescence of New Haven to the black firefighters’ concerns - the
racial adverse impact of the test and the lack of black firefighters in the fire
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department - by throwing out the test results was the action found illegal in Ricci.
To that end, and as noted by the Supreme Court in Ricci:
Examinations like those administered by the City create legitimate
expectations on the part of those who took the test. As in the case with
any promotional exam, some of the firefighters here invested substantial
time, money and personal commitment in preparing for the tests.
Employment tests can be an important part of a neutral selection system
that safeguards against the very racial animosities that Title VII was
intended to prevent.
Ricci, 557 U.S. at 583-584. Thus, the Supreme Court in Ricci held that an
employer cannot:
discard test results … with the intent of obtaining the employer’s preferred
racial balance. That operational principle could not be justified, for Title
VII is express in disclaiming any interpretation of its requirements as
calling for outright racial balancing. The purpose of Title VII is to
promote hiring on the basis of job qualifications, rather than on the basis
of race or color.
Id. at 582 (internal citations and quotation marks omitted), citing 42 U.S.C. §
2000e-2(j) and Griggs v. Duke Power, 401 U.S. 424, 434 (1971).
Ricci makes it clear that rank order civil service public safety promotional
examinations, even ones with high adverse racial impact and based on multiple
choice job knowledge tests, are lawful and not subject to attack under Title VII
simply because (as repeatedly noted in Ricci) the undisputed witness testimony in
Ricci was that black candidates always do poorly on such examinations. See Id.
at 570-572. To put it simply, Ricci makes it clear that white (and Hispanic)
candidates have important rights under Title VII as well, including the right to
benefit from doing well on a promotional examination that they took and did well
on even when the type of examination administered is one in which black
candidates historically do poorly.
III.

Texas Department of Housing and Community Affairs v. Inclusive
Communities Project (2015) – There Is No Disparate Impact
Discrimination Unless There Is A Less Discriminatory Alternative
That Meets The Defendant’s Needs.
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In June 2015, the Supreme Court issued a disparate impact decision in
Texas Department of Housing and Community Affairs v. Inclusive Communities
Project, 576 U.S. __, 135 S.Ct. 2507 (2015). In that case, the Supreme Court
initially was faced with the narrow issue of whether disparate impact claims are
cognizable under the Federal Fair Housing Act (“FHA”). In holding that
disparate impact claims are cognizable under the FHA, the Supreme Court
repeatedly cited to Ricci regarding disparate impact burdens of proof and also
expounded on how such burdens should be applied in public sector disparate
impact cases in a way that strongly supports applying these principles to Title VII
disparate impact litigation, including claims against police departments.
Even more importantly, the Supreme Court’s in its Texas Department of
Housing decision stated, in the context of discussing their Title VII holding in
Griggs v. Duke Power Co., 401 U.S. 424 (1971) and related plurality ADEA
holding in Smith v. City of Jackson, 544 U.S. 228 (2005) on disparate impact,
that:
These cases also teach that disparate-impact liability must be limited so
that employers and other regulated entities are able to make the practical
business choices and profit-related decisions that sustain a vibrant and
dynamic free-enterprise system. And before rejecting a business
justification – or, in the case of a governmental entity, an analogous public
interest – a court must determine that a plaintiff has shown that there is ‘an
available alternative … practice that has less disparate impact and serves
the [entity’s] legitimate needs.’ Ricci, supra, at 578, 129 S.Ct. 2658.
Texas Department of Housing, 135 S.Ct. at 2518 (emphasis added). This
statement sent shockwaves through the disparate impact bar, since it appears to
say that a public or private defendant cannot be liable for disparate impact
discrimination, even if its selection procedure is invalid, unless the plaintiff has
shown that there is an alternative that has less disparate impact and serves the
defendant’s business needs.
The Supreme Court also used the decision in Texas Department of
Housing to further explain that “valid governmental policies” should not be the
subject to invalidation under disparate impact unless a less discriminatory
alternative is available.
Disparate-impact liability mandates the ‘removal of artificial, arbitrary and
unnecessary barriers,’ not the displacement of valid governmental policies.
Griggs, supra, at 431, 91 S.Ct. 849.

12

Texas Department of Housing, 135 S.Ct. at 2522.
Of additional note is the Supreme Court’s statement requiring a robust
initial showing of adverse impact by a plaintiff:
Without adequate safeguards at the prima facie stage, disparate-impact
liability might cause race to be used and considered in a pervasive way
and ‘would almost inexorably lead’ governmental and other entities to use
‘numerical quotas,’ and serious constitutional question then could arise.
[Wards Cove Packing Co. Antonio, 490 U.S. 642, 653, 109 S.Ct. 2115
(1989)].
Texas Department of Housing, 135 S.Ct. at 2523.
The applicability of these statements in Texas Department of Housing to
Title VII was demonstrated by the First Circuit recently quoting and applying
these Texas Department of Housing statement in a Title VII disparate impact
discrimination context. See, e.g., Abril-Rivera v. Johnson, 806 F.3d 599, 606-607
(1st Cir. 2015).3/
Thus, based on Texas Department of Housing, Title VII disparate impact
burdens are to be applied by the court in a manner that does not strike down
governmental actions that have a “legitimate rationale” (i.e., are not “artificial,
arbitrary, and unnecessary”) unless there is shown to be an equally valid and less
discriminatory alternative that meets the government’s needs. This is, of course,
totally logical, since a governmental entity should not be punished for using a
selection test or procedure with disparate impact unless there actually exists
another test or procedure that (i) is equally or more valid than the disputed test or
procedure and (ii) will produce less adverse impact.
In most contexts, a governmental entity’s reliance on a civil service
examination to hire or promote people will have a “legitimate rationale” in that it
fosters transparency and confidence in the hiring or promotional process by
3/

However, one District Court judge, in the context of a Title VII racial
disparate impact decision finding the City of Boston liable for a 2008 police
promotional examination, held that Texas Department of Housing did not change
any longstanding Title VII burdens, while acknowledging that a portion of the
Supreme Court’s decision “in dictum, read in isolation, does indeed appear to
state [otherwise].” See Smith v. City of Boston, 2015WL7194554, *28 at n. 43
(D. Mass. 2015) (Young, J.).
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providing an objective standard based on the score achieved on a job related
examination.
IV.

What Is The Future For Title VII Disparate Impact Claims After
Ricci And Texas Department Of Housing?

Prior to Ricci, it was common for disparate impact claims brought against
police departments to resolve by a consent decree providing affirmative action
type relief often long into the future. E.g., Rutherford c, City of Cleveland, 179
Fed. Appx. 366 (6th Cir. 2006); Massachusetts Ass’n. of Afro-Am. Police, Inc. v.
Boston Police Dept., 780 F.2d 5 (1st Cir. 1985). However, the Supreme Court in
Ricci found that a seemingly valid test’s selection results could not be rejected by
a governmental employer simply because these results had a high racial adverse
impact. Thus, it raises serious questions about whether such consent decrees, or
other formal or informal programs to hire or promote people based on their
minority racial status, currently will withstand legal attack under Title VII by
white applicants or employees who are denied positions or promotions.
In addition, under Texas Department of Housing it appears that even if the
employer has difficulty or fails to meet its burden, the lack of a viable alternative
may result in a disparate impact situation without a remedy. The burden of
establishing a less discriminatory alternative in advance of a test’s use may be an
impossible burden for a plaintiff to meet. Even the most sophisticated and
expensive selection tests (such as ones with oral components and other
assessment exercises) do not consistently result in less adverse impact than more
traditional written selection tests.
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I.

INTRODUCTION

For clients doing business in California, the seventh largest economy in the world,
requires awareness and preparation to be in compliance with its many unique
statutes. It is a highly regulated and litigious state and enforcement of its statutes
include actions by various California state agencies, private citizens and attorneys.
This paper will address key regulations and ensuing litigation relating to
Proposition 65, California Safer Consumer Products Act, non-functional slack-fill
and packaging, supply chain transparency, regulated plastic packaging, Made-inUSA claims, and VOC emissions in consumer products. The goal of this paper is
not to make the reader an expert in these regulatory areas, but rather to ensure that
your clients know what needs to be done to be in compliance, and specifically
how to handle notices of violation, recent settlement trends and how to prepare for
recent or proposed changes to these regulations. Additionally, it is hoped that the
reader will take necessary steps to avoid litigation for their clients, but if in
litigation, understands the unique burdens of proof that are included in many of
the statutes and regulations.
II.

PROPOSITION 65

California Safe Drinking Water Toxic Enforcement Act (Prop 65) was passed by
California voters in 1986 via the state ballot initiative process. Prop 65 requires
the Governor to publish a list of chemicals that are known to the State of
California to cause cancer, birth defects or other reproductive harm. The 1986 list
included 30 chemicals. Today, over 900 chemicals have been listed. (The most
current list of chemicals known to the State of California to cause cancer and
reproductive toxicity can be found at
http://www.oehha.ca.gov/prop65/prop65_list/Newlist.html)
There are four ways for a chemical to be added to the Proposition 65 list. A
chemical can be listed if either of two independent committees of scientists and
health professionals finds that the chemical has been clearly shown to cause
cancer or birth defects or other reproductive harm. These two committees-the
Carcinogen Identification Committee (CIC) and the Developmental and
Reproductive Toxicant (DART) Identification Committee-are part of Office of
Environmental Health Hazard Assessment’s (OEHHA) Science Advisory Board.
The committee members are appointed by the Governor and are designated as the
"State's Qualified Experts" for evaluating chemicals under Proposition 65. When
determining whether a chemical should be placed on the list, the committees base
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their decisions on the most current scientific information available. OEHHA staff
scientists compile all relevant scientific evidence on various chemicals for the
committees to review. The committees also consider comments from the public
before making their decisions.
A second way for a chemical to be listed is if an organization designated as an
"authoritative body" by the CIC or DART Identification Committee has identified
a chemical as causing cancer or birth defects or other reproductive harm. The
following organizations have been designated as authoritative bodies: the U.S.
Environmental Protection Agency, U.S. Food and Drug Administration (U.S.
FDA), National Institute for Occupational Safety and Health, National
Toxicology Program, and International Agency for Research on Cancer.
A third way for a chemical to be listed is if an agency of the state or federal
government requires that it be labeled or identified as causing cancer or birth
defects or other reproductive harm. Most chemicals listed in this manner are
prescription drugs that are required by the U.S. FDA to contain warnings relating
to cancer or birth defects or other reproductive harm.
A fourth way requires the listing of chemicals meeting certain scientific criteria
and identified in the California Labor Code as causing cancer or birth defects or
other reproductive harm. This method established the initial chemical list
following voter approval of Proposition 65 in 1986 and continues to be used as a
basis for listing as appropriate.
Proposition 65 further requires businesses to notify Californians about significant
amounts of chemicals in the products they purchase, in their homes or
workplaces, or that are released into the environment. By providing this
information, Proposition 65 enables Californians to make informed decisions
about protecting themselves from exposure to these chemicals. Proposition 65
also prohibits California businesses from knowingly discharging significant
amounts of listed chemicals into sources of drinking water.
Prop 65 applies to: Any person in the course of doing business in California;
businesses which employ 10 or more employees and environments and products
that contain listed chemicals. Businesses are exempt from the warning
requirement and discharge prohibition if the exposures they cause are so low as to
create no significant risk of cancer or birth defects or other reproductive harm.
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Warnings
Businesses are required to provide a "clear and reasonable" warning before
knowingly and intentionally exposing anyone to a listed chemical. This warning
can be given by a variety of means, such as by labeling a consumer product,
posting signs at the workplace, distributing notices at a rental housing complex, or
publishing notices in a newspaper. Once a chemical is listed, businesses have 12
months to comply with warning requirements.
Any person (business with 10 or more employees) who knowingly and
intentionally exposes any individual to carcinogens and reproductive toxins listed
pursuant to Prop 65 must give a clear and reasonable warning to that individual.
Warnings must be given prior to sale (on product, shelf or signage; on selling
websites that sell and ship to California residents). Warnings are not required on
websites that don’t sell the product or are outside of the state of California. Some
retailers only show warnings to shoppers whose website IP addresses are in
California zip codes.
Typical warnings:
WARNING
Chemicals known to the state to cause cancer, birth
defects or reproductive harm are found in and
around this facility.
WARNING
This Product contains a chemical known to the state
of California to cause cancer.
WARNING
Drinking distilled spirits, beer, coolers, wine and
other alcoholic beverages may increase cancer risk,
and, during pregnancy, can cause birth defects.
A.

Private Enforcers & Enforcement

Private enforcers are required to send a 60-day notice regarding the alleged
violation to the alleged violator and to the government entities in the jurisdiction
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where the alleged violation has occurred. 60-day notice must include a Certificate
of Merit. The Certificate of Merit states that the person/s executing the certificate
has:
1) Consulted with one or more persons with relevant and appropriate
experience or expertise;
2) Reviewed facts and studies or other data regarding the exposure to the
listed chemical; and
3) Believes that there is a reasonable and meritorious case for a private
action (must comply with the requirements specified in CA Code of
Regulations, Title 27, Section 25903, and Title 11, Sections 31003102).
After the 60-day notice period expires, the private enforcer can initiate litigation.
To properly respond to the 60-day notice it is suggested that companies:
1) Examine potential defenses (i.e., no warning is required for exposure
that takes place less than 12 months after chemical that is subject of
exposure is first listed); and
2) Determine if product falls under “safe harbor provisions”: no
significant risk level (“NSRL”) for cancer and maximum allowable
daily limit (“MADL”) for reproductive toxicity.
No warning is required for exposure where federal law governs the warning (e.g.,
nicotine patch).
Failure to comply is enforceable by penalties up to $2500 per day, per violation
and a request for injunctive relief (e.g., product reformulation to remove/reduce
the offending chemicals). There are cases where warnings are not feasible (e.g.,
personal care products), and therefore, though not required by statute, a
reformulation of the product is often undertaken.
B.

Proposition 65 Litigation Has Been Increasing and There Is No
Indication it Will Be Otherwise

Proposition 65 litigation has been steadily increasing with no indication that the
trend will be otherwise. This is true for several reasons. First, the money
involved. Total settlement payments have increased from $17.5 million in 2013
to $29.5 million in 2015. Of these settlement monies, in 2015, attorneys’ fees and
costs accounted for $21 million of the total settlements. Civil penalties, the
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amount going to the State of California, was $5 million of the total settlements,
and what is called “payment in lieu of penalty,” the amount of money to the
private citizen/enforcer entity, was $3.5 million.1
C.

Litigation Issues
1.

Burden of Proof
a)

Plaintiffs

A citizen enforcer or plaintiff has a relatively easy pathway under the structure of
Proposition 65 because the burden of proof is on the defendant once a prima facie
case is made by the plaintiff. A prima facie case, however, must demonstrate (a)
the presence of the listed chemical and (b) exposure pathway. Consumer Cause,
Inc. v. Smilecare, 91 Cal. App. 4th 454 (2001). It is the latter element that is often
missing, not only from mention in the Certificates of Merit described above, but
also from plaintiffs’ cases.
Generally, a plaintiff demonstrates exposure by virtue of lab tests that take a piece
(or pieces) of the consumer product, dissolves them in an acid strong enough to
extract a listed chemical from vitrified glass, and then measures the presence of
the listed chemical. Plaintiffs claim that there is an association between the
quantity of the listed chemical in a product and the exposure. Issues exist as to
whether this claim is factually accurate. The matrix of substances composing the
product or its relevant parts within which the listed chemical is present determines
whether the listed chemical can be “liberated” by consumer activities or not.
Rarely is this fact of science addressed in Proposition 65 cases. If challenged,
plaintiffs will often respond with a “NIOSH wipe test” and allege it mimics the
handling of a product by a consumer, a claim allegedly supported by work done
by the Federal Trade Commission. This test can be challenged, however, as
research has shown that the FTC studies have often found no correlation between
wipe tests and what is removed by actual consumer handling.
Under Proposition 65, the warning requirement shall not apply if “exposure poses
no significant risk”:
(1) Assuming lifetime exposure at the level in question for substances
known to the State to cause cancer; or
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(2) No observable effect assuming exposure at 1000 times the level in
question for substances known to the State to cause reproductive
toxicity. See CA Health & Safety Code section 25249.10.
b)

Defendants

In enforcement actions, the burden of showing that an exposure meets this
criterion is on the defendant. The defendant must show that the concentration of
chemicals is within the safe harbor provisions: (a) no significant risk level
(NSRL) for cancer; (b) maximum allowable dose level (MADL) for reproductive
toxicity. If there is no mandated State level (NSRL or MADL), the defendant
must present evidence to the court establishing what a reasonable NSRL and/or
MADL should be.
The requirement to meet safe harbor levels has been the subject of recent
litigation. In Environmental Law Foundation v. Beech-Nut Nutrition Corp.
(Alameda County Superior Court case no. RG11597384) (“ELF”), the ELF
alleged that certain of the defendant’s products contained toxic amounts of lead
sufficient to trigger the duty to provide warnings to customers. After a bench
trial, the trial court entered a judgment in favor of defendants, concluding they
had no duty to warn because they satisfactorily demonstrated that the average
consumers’ reasonably anticipated rate of exposure to lead from their products
falls below relevant regulatory thresholds. The appellate court affirmed the
decision (1st Appellate District Division One, A139821 (March 17, 2015)). The
court agreed that it was appropriate to average consumption over time in
determining whether exposure fell below the so-called safe harbor limits. The
appellate court adopted the trial court’s acceptance of averaging to determine
whether safe harbor limits are satisfied.
Other defenses raised by the defendants in ELF did not fare as well.
Specifically, the federal preemption claim that the California Proposition 65
warnings conflicted with federal law was unsuccessful. The preemption argument
has also been unsuccessful in sunscreen cases. In the sunscreen cases, the
defendants’ counsel (including the author) argued that the FDA highly regulates
sunscreen products that protect the public from cancerous melanomas. The claim
in the sunscreen cases was that the listed chemical, benzophenone, was the cause
of the cancer. The court held that because different types of cancer were at issue,
there was no federal preemption. See Held v. Levlad, Marin County Superior
Court (Lead Case No. CIV1402798) (Dec. 18, 2015).
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A defense that is often raised in food cases is the “naturally occurring defense.”
Under the naturally occurring defense, there would be no “exposure” to a listed
chemical under Proposition 65 as long as the person responsible for the exposure
could show that the chemical is naturally occurring in the food. This defense is
only available if the presence of the chemical is not avoidable by good
agricultural and manufacturing practices and by the use of quality control
measures to reduce the chemical to the “lowest level currently feasible.” A
chemical is considered “naturally occurring” if it is a natural constituent of a food
or if it is present in a food solely as a result of absorption or accumulation of the
chemical that is naturally present in the environment in which the food is raised,
grown or obtained, and the presence of the chemical is not the result of any
known human activity. In ELF, defendants presented evidence that the vast
majority of the lead taken up by the roots of the plants and transmitted to the fruit
is naturally present in the soil. They justified this conclusion by claiming that
almost no anthropogenic lead exists in soil below the depth of 30 cm, where most
of plant roots are located.
From this, the court concluded that although a predominant amount of the lead in
the products may in fact be due to the natural levels in the soil, the defendants
could not establish that the naturally occurring lead was the sole source of the lead
present. The court reasoned that the requirement that the naturally occurring
source be the sole contributor is not ambiguous and thus must be strictly adhered
to.
The court recognized that an alternative to establishing a chemical’s presence is
solely the result of the environment is to demonstrate the portion of the products
that are geogenic (i.e., naturally occurring in the soil) and not count that portion
toward the exposure analysis under the Act. In ELF, the defendants were unable
to present any proof of differentiating the proportions of lead in the products that
were geogenic to those that were anthropogenic.
Nonetheless, while defendants were unable to prevail in their naturally occurring
defense in ELF, the decision provides substantial guidance to defendants who
may need to rely on it in the future.
2.

Litigation Developments

The chemicals involved in the most enforcement actions were lead and lead
components, DEHP, and DINP. Recent notices have been issued regarding the
following chemical/product combinations:
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•
DINP in Vinyl/PVC Gloves, Ponchos, Hoses, and other PVC or Vinyl
coated products
•
DEHP in Earphone/Headphone Components
•
DEHP in Vinyl products (tape, envelopes, cords, etc.)
•
Lead and lead compounds in dietary supplements
•
Lead in brass and metal polishing products
•
Lead and lead compounds in various brass objects (brass locks, fittings,
screws, etc.)
Lead and lead compounds in spices (ground ginger, turmeric, curry
•
powder, etc.)
•
Lead and lead compounds in seafood (seaweed, dried shrimp, crabmeat,
etc.)
•
Lead and lead compounds in wallets, handbags, purses, clutches, belts, etc.
made with leather, vinyl or imitation
•
Lead and lead compounds in ceramic mugs with exterior decorations and
other ceramic products
Nicotine, Formaldehyde (gas), and Acetaldehyde in Electronic Cigarette
•
Devices or related accessory liquids
•
Cadmium in various Cacao-based foodstuffs
•
Tris (1,3-dichloro-2-propyl) phosphate (TDCPP) in tents
Coconut oil diethanolamine condensate (coamide diethanolamine) in
•
cosmetics and shampoos
•
Benzophenone in lotions, sunscreens, etc.
D.

Proposed Revisions to the Prop 65 Regulations

In November 2015, the OEHHA announced that it would not proceed with its
January 16, 2015 proposal to rewrite Article 6 of Prop 65 Clear and Reasonable
warning requirements, but would instead proceed with an updated proposal. If
enacted, the updated proposed regulations would have an impact on the method of
transmission, the content of the warning, and responsibilities of manufacturers
and retail sellers. The regulations would be effective two years after date of
approval by the California Office of Administrative Law. During the interim twoyear period, businesses would have the option of using either the old or the new
warning language.
OEHHA’s updated proposal specifies the following warning methods (one or
more may be appropriate, depending in part on the method of sale of the product):
1) A product-specific warning provided on a shelf tag or sign be in a type size no
smaller than one half the largest type size used for other consumer information
provided on a shelf tag or sign; 2) The type size of the warning label affixed to a
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product or product packaging be no smaller than the largest type size used for
other consumer information; 3) The warnings provided in an on-product label be
no smaller than 6 point font; 4) All other warning methods (i.e., shelf signs,
warnings provided electronically and labels) be given in no smaller than 8 point
font; 5) If labeling or signage is provided in languages other than English, the
warning also be provided in those languages; 6) The word “WARNING” be
provided by a clearly marked hyperlink, which must be prominently displayed
prior to purchase, for internet purchases; and 7) The warning be provided in a
manner that clearly associates it with the item being purchased, and must be in a
type size that is no smaller than largest type size used for other consumer
information, for catalog purchases.
The updated proposal specifies the following warning language content that is
deemed clear and reasonable: 1) Inclusion of a warning symbol, described as an
exclamation point in a triangle, which is no smaller than the height of the signal
word WARNING and the background of which is either yellow or white; 2)
Modification of the warning language from “contains” to “can expose”; and 3)
warnings after effective date will require a hyperlink to a revised OEHHA Prop
65 website (effective 4/1/16) (this hyperlink will include warning in additional
non-English languages - where product labeling contains information in
alternative languages); and 4) Use of the following language on packaging or
signage:






For exposures to listed carcinogens, the words, “This product can expose
you to [name of one or more chemicals], a chemical [or chemicals] known
to the State of California to cause cancer. For more information go to
www.P65Warnings.ca.gov/product.
For exposures to listed reproductive toxicants, the words, “This product
can expose you to [name of one or more chemicals], a chemical [or
chemicals] known to the State of California to cause birth defects or other
reproductive harm. For more information go to
www.P65Warnings.ca.gov/product.
For exposures to listed carcinogens and reproductive toxicants, the words,
“This product can expose you to [name of one or more chemicals] a
chemical [or chemicals] known to the State of California to cause cancer
and birth defects or other reproductive harm. For more information go to
www.P65Warnings.ca.gov/product.”

5) Use of the following language in an on-product label:
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For consumer products that cause exposure to a listed carcinogen, the
words, “Cancer - www.P65Warnings.ca.gov/product.”
For consumer products that cause exposures to a listed reproductive
toxicant, the words, “Reproductive Harm www.P65Warnings.ca.gov/product.”

The specifics of the proposed changes are as follows: 1) proposed lower lead
maximum allowable dose level in consumer products (Proposal to lower MADL
by 60% from 0.5 µg to 0.2 µg); 2) the use of arithmetic mean to calculate safe
harbor levels (the significance is that geometric means are routinely used to log
normal distribution of food intake and exposure assessments (FDA) – the
proposal would counter California appellate courts’ ruling in
Environmental Law Foundation v. Beechnut Nutrition Corp., supra, which held
that the geometric mean is more appropriate than the arithmetic mean; and 3) The
CA Attorney General wants to limit “in lieu of penalties” payments paid by
business so greater share goes to OEHHA - this will require private enforcers of
the law to better define and report how they will spend settlement payments.
On September 25, 2015, the California Office of the Attorney General published a
proposed rulemaking (AG Proposal) that would affect settlement terms, attorney’s
fees and penalty amounts in civil actions filed by private plaintiffs under Prop 65
and would aim to provide increased transparency and judicial oversight of
settlement agreements. A subsequent amendment to the proposed rulemaking was
issued on February 4, 2016.
The proposed rulemaking would have the following effects: 1) The guidelines
regarding the recovery of plaintiffs’ attorney’s fees would be modified to: call for
a showing that the public benefits derived from the settlement are “significant”;
make the presumption that a public benefit is conferred by reformulation of a
product, rebuttable; and require contemporaneous record-keeping for
investigation costs sought to be recouped in the settlement. 2) The regulations
regarding civil penalties would be amended to add new requirements where the
terms of a settlement waive civil penalties in favor of conduct by the defendant by
requiring that a defendant’s conduct be related to the purpose of the litigation and
provide environmental and significant public health benefits to California. 3) The
regulations related to settlements and additional settlement payments would be
modified in the following ways: a) Private enforcers who enter into a settlement
in the absence of a filed complaint, would be required to serve the Attorney
General with the settlement and a Report of Settlement within five days after any
violation alleged in the notice is subject to a settlement; b) Parties to settlements
that include additional settlement payments would be encouraged to submit their
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settlements for judicial approval; and c) The Attorney General would establish a
list of criteria to determine whether it will object to the inclusion of additional
settlement payments.
Over the past year, California has seen a significant amount of activity under Prop
65. The State has proposed regulations that would update consumer warning
requirements and that would affect settlement terms, attorney’s fees, and penalty
amounts resulting from private enforcement. The State also finalized regulations
that will guide the development of a website providing supplemental information
to consumers and finalized regulations that will result in the automatic listing of
chemicals that are given certain designations by an international cancer research
organization.
The proposed revisions have been the subject of much debate in California. No
constituency seems to be happy with many of the provisions.
One proposed revision to this proposal requires warnings to include the name of
one or more chemicals for each alleged exposure, this proposal could result in the
development of new categories of claims. Specifically, virtually all litigation or
threatened litigation under Proposition 65 relates to the absence of a warning, not
whether a warning that has already been provided is adequate. Under the
proposed requirement of naming one or more chemicals, a new category of “bad
warning” litigation could arise due to businesses not specifying a particular
chemical in their warning, even if they maintain that the exposure to that chemical
did not warrant a Proposition 65 warning. For example, a company whose
product contains both a listed phthalate and lead determines that it should provide
a warning for lead but that no warning needs to be provided for exposure for the
phthalate. Thus, it provides a compliant Proposition 65 warning identifying lead
only. Notwithstanding that compliant warning, the company may still be sued for
failing to identify the phthalate, leaving the company to settle or engage in
prolonged and expensive litigation.
Another example wherein the “bad warning” claim could arise is when a company
determines that its product contains listed chemical X (a carcinogen) and listed
chemical Y (a reproductive toxicant). The company determines that it should
provide a warning for exposure to chemical X, but that no warning needs to be
provided for exposure to chemical Y because the chemical is present in
infinitesimal levels. Thus, the company provides a compliant Proposition 65
warning identifying chemical X, using the “safe harbor” warning. Specifically
the warning would say “this product can expose you to chemicals such as X,
which is known to the State of California to cause cancer. For more information,
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go to www.p65warnings.ca.gov/product.” Notwithstanding its compliant
warning, the company can still be sued for failing to identifying chemical Y
leaving the company to settle or defend itself in prolonged litigation, the cost of
which would far exceed the cost of settlement.
Recent trends in private enforcement actions include actions in which plaintiffs
are pursuing claims not as to the listed chemicals present in the products sold, but
rather as to the alleged chemicals released during the course of the use of the
product in combination with other products not sold by that company.
A consortium of numerous businesses in California led by the California Chamber
of Commerce is making the arguments that these proposed revisions need to be
re-evaluated. How the revisions interact with the continuing filing of lawsuits
remains to be seen.
E.

Proposition 65 Website Regulations

On January 25, 2016, OEHHA adopted a regulation regarding the establishment
of a website, operated by OEHHA, which would provide supplemental
information to the public regarding exposures to listed chemicals. The regulation
was initially proposed on January 16, 2015, alongside a proposal to repeal and
revise the Article 6: Clear and Reasonable Warning regulations. The proposal to
repeal and revise Article 6 would require that a warning label include a link to the
lead agency website.
Content for the website will be developed through responses to OEHHA
information requests, which will be issued to businesses affixing a warning label
to their products. In response to a request, a business “must provide … when
reasonably available” a range of information about the relevant exposure to
OEHHA. However, a business that receives a request for information would not
be required to develop new information.
It is anticipated that the OEHHA may request the following types of information:
1) Concentrations of the chemical for which a warning is provided; 2) The
location of the chemical in the product; 3) The estimated level of exposure to the
chemical or chemicals in the products; 4) The anticipated routes and pathways of
exposure; and 5) "Any other related information.” The regulation becomes
effective on April 1, 2016, although the timing for the website to come online is
not clear. Further, OEHHA has not asserted a time frame during which businesses
could anticipate requests for information.
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F.

Developments for Individual Chemicals

Diisononyl Phthalate (DINP) Developments
On December 20, 2014, the warning requirements for the phthalate DINP went
into effect without a No Significant Risk Level (NSRL), prompting a significant
number of notices from citizen enforcers. In response, industry requested from the
state multiple Safe Use Determinations (SUDs) for DINP, including vinyl
flooring, vinyl carpet tile, fabric in outdoor furniture, and PVC roofing products.
In November 2015, an SUD was granted to Chemical Fabrics & Film Association,
Inc. for the use of DINP in certain single-ply polyvinyl chloride roofing
membrane products. On April 1, 2016, an NSRL of 146 mg/day will go into effect
for DINP, meaning that no labeling requirement will apply to a product if the
product would expose consumers to less than that amount of DINP.
Bisphenol A (BPA) Developments
On May 11, 2015, OEHHA listed BPA as a substance known to the state to cause
reproductive toxicity (female endpoint) without establishing a maximum
allowable dose level (MADL). Under the listing, as of May 11, 2016, Prop 65
warnings will be required for all exposures to BPA unless the person causing the
exposure can show that the exposure is 1,000 times below the no overserved
effect level for the chemical. OEHHA has not defined such a level.
Given the implications of requiring warning labels and the perceived widespread
use of BPA, OEHHA proposed two regulations on March 17, 2016: 1) Emergency
Regulation for Exposures to BPA from Canned and Bottled Foods and Beverages.
This emergency regulation would allow manufacturers and retail sellers to comply
with Prop 65 by providing retail sellers with point-of-sale warnings for exposures
to BPA from canned and bottled food, in lieu of a label affixed to the product
itself. Upon approval by the California Office of Administrative Law, the
regulation will be effective immediately, for 180 days. During this time period,
OEHHA intends to commence a regular rulemaking process to adopt the
regulation as an interim measure for a one year period from the date of adoption,
to allow for an orderly transition to providing warnings for BPA exposures; and
2) Proposed Adoption of an MADL for Dermal Exposures to Bisphenol A from
Solid Materials. The proposed regulation would establish an MADL of 3
micrograms per day for dermal exposures to BPA in solid materials, which the
regulation defines as “materials in solid form [which] include, but are not limited
to items such as paper and plastics.” Comments on the proposed regulation are
due on May 16, 2016; which is after the warning requirements for BPA go into
effect. The adoption of this MADL by OEHHA would eliminate the uncertainty
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about the presumptively safe dose level. However, any manufacturers seeking to
take advantage of an adopted MADL would need to conduct an exposure
assessment that would take into consideration multiple factors, including
consumer use patterns and rate of transfer, all of which are subject to challenge.
Nevertheless, an assessment showing that the exposure associated with a
particular product is below the proposed MADL may provide the business selling
the product a level of comfort in deciding not to provide a warning. This proposed
MADL is two orders of magnitude below the MADL proposed for the 2013
listing for BPA. The 2013 listing of BPA was related to developmental toxicity,
and therefore, studies used as the basis for the MADL were focused on fetal
development and prenatal exposures. The 2015 listing of BPA was for female
reproductive toxicity and the proposed MADL is therefore based on different
studies.
Styrene Developments
OEHHA issued a Notice of Intent to list styrene on February 27, 2015. Due to an
impending California Administrative Procedures Act deadline, OEHHA listed this
chemical under Prop 65 on April 22, 2016.
III.
CALIFORNIA SAFER CONSUMER PRODUCTS (A.K.A “GREEN
CHEMISTRY LAW”)
California Department of Toxic Substances Control (DTSC) mandate to enact
regulations to impose a multi-step process to phase out certain toxic chemicals,
develop alternatives and to regulate and specifically identify products’ chemical
combinations and resulted in the California Safer Consumer Products Act.
Priority Products are product-chemical combinations identified under the program
as posing a substantial harmful threat to public health or the environment. An
item named must go through a life-cycle alternative analysis to determine how
products can be made safer. The Draft initial Priority Products list consists of:1)
Paint and varnish strippers containing methylene chloride; 2) 2-part, stray
polyurethane foam installation systems with unredacted diisocyanates; and 3)
Children’s foam sleeping mats and pillows containing a flame retardant: 1, 3dichloroisopropyl-phosphate (DCPP) and 2-chloroethylphosphate (TCEP). The
current DTSC’s “candidate chemical list” contains 23 individual chemicals.
To date, there have been no filed lawsuits alleging a violation of this Act.
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IV.

NON-FUNCTIONAL SLACK-FILL

Slack-fill is the void space in packaging resulting in the difference between the
volume of packaging and the volume of product. Not all slack-fill is proscribed.
“Functional” slack-fill is permissible, while undisclosed nonfunctional slack-fill is
often prohibited. There are Federal slack-fill regulations. Federal Regulatory
Regime: Secretary of HHS regulates food, cosmetics, devices and drugs, and the
FTC regulates all other consumer commodities. There have been no slack-fill
regulations enacted by the FTC to date. Federal slack-fill regulations include:
Food, misbranded, if container is made, formed or filled to be misleading
meaning that it a) does not allow consumers to fully view the contents; b) it
contains non-functional slack-fill; and/or c) “Non-functional slack-fill” is empty
space in a package that is filled to less than capacity for reasons other than safeharbors.
Federal Safe Harbors: 1) protect the contents of a package; 2) requirements of the
machines used to package the products; 3) unavoidable product settling during
shipping and handling; 4) require extra packaging needed to perform a specific
function, such as preparing the food; 5) the container has a value and use
independent of the food it contains; or 6) some minimum package size is
necessary to accommodate food labeling, to discourage pilfering, facilitate
handling or to accommodate tamper-resistant devices.
California Business & Professions Code § 12606.2 governs non-functional slackfill regarding food packaging and § 12606 governs other commodities (non-food).
Federal and California law have mostly the same requirements, but California
adds the word “substantially” to the phrase “non-functional slack-fill is the empty
space in a package that is filled to substantially less than capacity”. Section
12606(b)(1)-(6) mirrors the federal safe harbors for food packaging. Additional
Safe Harbors are added in § 12606(b)(7)-(15): 7) the product container bears a
“reasonable relationship” to the actual amount of product contained; 8) the
dimensions of product are visible or the actual size of the product is clearly
depicted on the packaging with the notation that the product is “actual size”; 9)
head space is necessary to facilitate the mixing, adding, shaking or dispensing
liquids or powders by consumers prior to use; 10) exterior packaging contains
product delivery or dosing device; 11) kit designed to produce a particular result
that is not dependent upon the quantity of the contents; 12) exterior packaging is
routinely displayed using testing on units or demonstrations to consumers in retail
stores; 13) exterior packaging consists of holiday or gift packages and purchaser
can determine quantity and sizes of immediate product or container at point of
sale 14) exterior packaging is larger due to the inclusion of a free sample or gift;
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15) packaging encloses computer hardware or software designed to serve a
particular function that is clearly and conspicuously disclosed on the surface of
the packaging.
The best practices: clear communication of actual product dimensions; disclose
reasons for any slack-fill on the product packaging; review packaging to assure
compliance with any safe harbors; monitor and react to consumer complaints
regarding alleged non-functional slack-fill; and maintain documentation
demonstrating functional (i.e., non-deceptive reasons) for existence of slack-fill
on packaging.
Litigation in the past was in the baliwick of fraud divisions of the California
County and large-city (population 750,000 or above) DA offices. Now, it has
expanded to private enforcers bringing actions pursuant to the unfair trade
practice acts, primarily in New York and California. Thus far, these cases have
had mixed results. In Bimont et al. v. Unilever United States, Inc., Case No. 1:14cv- 0749 (SDNY), the plaintiffs contended that Degree and Axe deodorants are
sold in containers that have nearly 3 inches of slack-fill in height and are designed
to give the false impression that there is more product than actually packaged.
In September 2015, the trial court held that the claims were preempted as the US
FDA had the authority to regulate alleged “slack-fill” in foods, drugs and
cosmetics. The court found that though the FDA has chosen to regulate only
foods, despite invitations to regulate other products, the FDA has made a
conscious decision to permit slack-fill in non-food products. The court held that
the “FDA’s failure to regulate in this area constitutes strong evidence that the
FDA considered the issue of slack-fill in drugs and cosmetics and decided that
slack-fill in those products was insufficiently misleading to warrant regulation.”
The court denied the plaintiff’s leave to amend the complaint saying it would be
“futile to try.”
Additional claims have been brought regarding the packaging of eye drops, pill
bottles and slack-fill in potato chip containers and other food packaging.
A recent decision in the Ninth Circuit, Ebner v. Fresh, Inc., 9th Cir. No. 13-56644
(March 17, 2016), rejected the plaintiff’s claim that the alleged label, tube design
and packaging of a cosmetic product were deceptive. The plaintiff’s challenge to
the accurate net weight statement was barred by the California Safe Harbor
doctrine, which precludes claims based on conduct permitted by statute. The
Ninth Circuit also held that federal and state law require cosmetic labels to state
their net weight and therefore any such claims are preempted. Interestingly, in the
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Ebner matter, the plaintiff failed to allege a violation of the California Fair
Packaging and Labeling Act which bars non-functional slack-fill and therefore the
defense’s preemption argument prevailed.
This has not deterred the plaintiffs bar, as most recently as April 26, 2016, a class
action was filed claiming that the MusclePharm Corp. deceptively bulked up the
packaging of several protein products. This case is currently venued in Southern
District of California. MusclePharm packages its Arnold Schwarzenegger Series
Iron Way Powder and other products in large containers that have more than 45%
empty space. The plaintiffs allege that they paid a premium price for products
that came in nearly half-empty containers. Interestingly, several years ago this
author defended a protein powder case that was prosecuted by two district
attorneys’ offices in California, making a similar argument despite the net weight
amount and the packaging being accurate. The district attorneys did not address
the premium price issue.
The significance of private enforcers bringing these claims is that the actions are
filed as class action claims which result in much larger potential exposure to the
allege violators of the slack-fill regulations.
V.

MADE IN USA CLAIMS

New rules regarding how California approaches “Made in the USA” claims came
into effect on January 1, 2016. The previous rule was a strict standard requiring
100% of the product to be manufactured in the United States. Now, under
amended California Business & Professions Code §1733.7 there is a new
baseline: Foreign materials or parts cannot exceed 5% of the final wholesale value
of the merchandise; or if a manufacturer of the merchandise can show it cannot
obtain materials or parts in the US, than total foreign content cannot exceed 10%
of final wholesale value of the item. This law does not apply to goods for resale
outside of California. A major issue with the amended code is that the term
“wholesale value” is not defined and there is no acceptable calculation
methodology for 5% and 10% tests. The draft regulations define “wholesale
value” as summation of direct and indirect material and direct and indirect labor
costs.
The FTC requires the manufacturer to be able to substantiate a product as “all” or
“virtually all” Made in the U.S. The FTC, however, has declined to define the
standard in terms of percentages or set a safe harbor threshold. The FTC considers
each claim on a “case by case basis.” FTC criteria is also different. The FTC
looks at whether the final assembly or processing occurs in the United States,
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what portion of the total manufacturing costs of the product is attributable to U.S.
parts or processing, and how far removed any foreign content is from the final
product.
It is too early to tell the impact of the new California revisions. The new
California law does not harmonize California’s rules with the federal standards
and it also does not provide certainty regarding implied or qualified U.S. origin
claims. It is recommended that manufacturers, retailers and distributors should
continue to comply with both California and FTC standards in selling products in
California.
Lawsuits are continuing to be filed. The trend appears to be that plaintiffs are
alleging violations of both the federal and California law.
VI.

CALIFORNIA TRANSPARENCY IN SUPPLY-CHAIN ACT

California Transparency in Supply-Chain Act passed in 2010. The purpose of the
Act is to provide consumers with information about steps, if any, companies are
taking and what information they are demanding from their suppliers about the
use of forced or slave labor in sourcing raw materials. The Act requires
companies that have worldwide sales in excess of $100 million to
“conspicuously” disclose on their website the efforts to eradicate human
trafficking and slavery from [their] direct supply chain for tangible goods offered
for sale. The act does not require businesses to adopt any specific measures.
Additional information on California Transparency in Supply-Chain Act can be
found at: https://oag.ca.gov/sites/all/files/agweb/pdfs/sb657/resource-guide.pdf
The necessary disclosures required by the California Transparency in SupplyChain Act are:
1) Verification
a) Whether a company conducts verifications of entities in the supply
chain for
slavery and human trafficking risks.
b) Whether the company uses a third-party verifier.
2. Audits
a) Whether a company audits its suppliers in evaluating compliance
with slavery
and human trafficking standards.
b) Whether audits are independent and unannounced.
3. Certification
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a) Whether a company requires its direct suppliers to certify that their
materials
comply with human trafficking and slavery proscriptions in their
home countries.
4. Internal accountability
a) Whether a company has internal procedures to determine whether
employees
or contractors are complying.
5. Training
a) Whether a company trains its employees and management to
mitigate the
risks of human trafficking and slavery in the supply chain.
Companies that identify themselves as retail sellers or manufacturers under
California tax returns and which have more than $100 million in annual gross
receipts worldwide are subject to this Act.
The Act does not give private individuals the right to sue for damages for
inadequate disclosures.
The California AG has exclusive authority to enforce the Act to file civil suits to
enforce disclosures (to date, there are no such suits). Plaintiffs, however, are using
violations of the Act as predicates for class-action friendly California statutes
such as, unfair competition law (Business and Professions Code § 17200) and
false advertising law (Business and Professions Code § 17500). Typical language
used in the complaint:




Defendant has deceived and misled consumers because, contrary to the
disclosure statements on its website, actors in its supply chain use slave
labor or otherwise violate the company’s standards for its suppliers.
Through “disclosures that are allegedly false, the company has engaged in
unlawful conduct” itself a basis for liability under the unfair competition
law.
Company is liable to all consumers within class who purchased its
products without realizing the underlying supply chain involved slave
labor or human rights violations.

In these cases, the Plaintiffs’ demanded remedies that include restitution of the
purchase price and requesting an injunction prohibiting the company from selling
the product/s until its disclosures are revised. The first wave of these cases has
been won by the industry. In Barber v. Nestle USA (case number 8:15-cv-01364,
U.S.D.C. CD Cal.), the Barber plaintiffs alleged that the Nestle defendants
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violated California’s Consumer Protection statutes by failing to disclose that
“some proportion of its cat food products may include seafood that was sourced
from slave labor.” The Court dismissed the complaint reasoning that: neither side
disputed that “some proportion of the small fishing ships used forced labor” and
“virtually impossible to say how pervasive problem was.”
Nestle’s argument emphasized the limited scope of the disclosure requirement. As
long as company truthfully discloses the compliance efforts it is taking, there is no
need to disclose every potential risk of forced labor (no matter how removed) in
its supply chains. The key question of the Nestle’s case was whether a company
has a broad duty to disclose this difficult-to-quantify risk to all consumers of their
products. The trial court held it did not.
The second and third round has also gone to industry. In Hodson v. Mars, Inc.,
S.D. Cal. No. 3:15-cv-04450, Mars’ argument was that the law imposed a duty to
disclose only if the safety or defect of the product was at issue. Additionally,
Mars argued that it disclosed the potential legal labor practices on its website.
The plaintiff argued that the packaging should have disclosed that some of its
cocoa beans may have been sourced from forced and slave labor. The plaintiffs
further argued that they would not have purchased chocolate or would have paid
less for it if they were aware of the illegal labor practices.
The court dismissed the complaint reasoning that the law does not impose a duty
to disclose such issues at the point of sale on the packaging and there is no duty to
disclose if the information required relates only to a consumer-purchasing
decision.
In Dana v. The Hershey Company, S.D. Cal. No. 3:15-cv-04453, the trial judge
acknowledged there were certain ethical questions being raised in the complaint.
The judge identified the issue to be “does the law require disclosure of a
supplier’s child slave labor on product labels?” Judge Spero held it did not.
It appears that the Ninth Circuit will weigh in on this issue as the Hodson
plaintiffs filed a notice of appeal on March 16, 2016 and the Dana plaintiffs filed
a notice of appeal on April 29, 2016.
It is recommended that companies be proactive and disclose all of their efforts on
their website towards compliance with the California Supply Chain Act.
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VII.

CALIFORNIA AIR RESOURCES BOARD

California’s Air Resources Board (ARB) Consumer Products Regulations (Title
17, California Code of Regulations (CCRM), Sections 94507-49517, limit volatile
organic compounds (VOCs) content. California ARB enforcement activity
includes ARB inspectors purchasing consumer products and testing them. For
current regulations and additional information see
http://www.arb.ca.gov/consprod/regs/regs.htm Permissible VOC levels are
expected to drop substantially in 2017/2018. This will affect aerosol mist & web
spray adhesives, screen printing adhesive and multipurpose lubricants.
Investigation includes requests for the following data:







Formulation data for the listed VOC products
o MSDS does not suffice; state requests all VOC chemicals
All Low-Vapor Pressure (LVP) VOC chemicals if applicable
o Including MSDS showing boiling point and vapor pressure
Liquid density of a product in grams per millimeter or pounds per gallon
Name of manufacturer and supplier/retailer
California units and dollar sales for the listed VOC products
Note:
o State provides confidentiality statement
o ARB often requests data for a period beyond a one-year statute of
limitations

During an investigation, ARB will also note other alleged violations including e.g.
product-dating. (Title 17, CCR section 94512(b)).
The California State enforcement action state baseline: $20,000 per metric ton of
excess VOC’s emitted into the air. The State uses its calculation to determine
emissions amounts unless they have been proven otherwise.
Regulation 93120 is to reduce formaldehyde emissions from composite wood.
This applies to certain types of manufactured wood, commonly used in furniture
and home building including: hardwood plywood, medium density fiberboard,
thin medium density fiberboard, and particleboard. Phase II Formaldehyde
emission levels are now in effect. Another option is to use formaldehyde-free
adhesives. Wood suppliers need 3rd party certification. Disclosure stickers can
be either placed on furniture (or other wooden item) itself, or outside the
packaging. More information on certification of low formaldehyde limits in
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composite wood can be found at:
http://www.arg.ca.gov/toxics/compwood/compwood.pdf
It has been this author’s experience that the ARB wishes to negotiate a resolution
of any notices that it issues. Should settlement discussions stall, the ARB
personnel will threaten to get the California attorney General’s office involved.
To date, the author is not aware of any private enforcement actions being brought
under this statutory regimen.
VIII.

PACKAGING REGULATIONS

Rigid plastics are defined as a rigid plastic container is an inflexible packing
container which can hold at least 8 fluid ounces without compromising its shape.
A regulation set forth specific requirements for the containers and has a
certification process which is monitored by the California Department of
Resources Recycling and Recovery.
The Toxics in Packing Prevention Act limits the use of mercury, lead, cadmium
and chromium in packaging to 100 ppm or less. This act applies to containers
made of any material in California. (E.g.: Recycled materials used to produce
new containers, cardboard boxes which ship computers and plastic clamshell
packaging and plastic wrapping designed to hold produce and other food).
Businesses can request an annual certificate from their suppliers and should test
regularly to verify that there are no violations.
To date, there is no evidence of private enforcement litigation being brought
under these regulations.
IX.

CONCLUSION

Should a business operate or sell its products in an economy such as Italy or
Brazil, it would be expected that there would be a myriad of different regulations
and rules from those in the U.S. Businesses have to realize that doing business in
California, the Golden State, also requires knowledge of different and sometimes
confusing regulations especially in the area of toxic torts and consumer
protection.
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Ensuring that one is at least aware that these issues exist is the first step in
providing value to one’s clients, especially clients who do business and wish to
thrive in the seventh largest economy in the world.2

2

https://en.wikipedia.org/wiki/Comparison_between_U.S._states_and_countries_b
y_GDP_(no
minal).
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TINDERELLAS AND OTHER TERRORS:
THE LEGAL PERILS OF PARENTING
“The song goes, 'Morning has broken,' and I'm pretty sure my children broke it.
Like everything else they break, if they did break it, they'll never admit it.”
- Jim Gaffigan, Dad is Fat 192 (2013).
I.

CHILDREN ARE EXPEN$IVE
A.

A child is a $250,000 investment

According to the USDA, a middle-income family with a child born in
2013 can expect to spend on average about $245,340 ($304,480 adjusted for
projected inflation) for food, housing, childcare and education, and other childrearing expenses through age 17. See Mark Lino, Expenditures on Children by
Families, 2013, U.S. Dept. of Agric., Ctr. for Nutrition Policy and Promotion,
Misc.
Publ.
No.
1528-2013
(available
at
http://www.cnpp.usda.gov/sites/default/files/
Expenditures_on_children_by_families/crc2013.pd). The spending breaks down
as follows:






$107,970 for housing and transportation
$44,000 for child care and education (which does not include higher
education!)
$39,060 for food
$33,780 for clothing and miscellaneous items
$20,130 for health care

These estimates vary significantly by family income and geography. In
2013, for example, a family with a before-tax income less than $61,530 spent
between $9,130 and $10,400 annually, depending on the age of the child. See id.
at 10. For a family with a before-tax income between $61,530 and $106,540, that
range increased to $12,800 to $14,970. Id. And for a family with a before-tax
income more than $106,540, the spending totaled from $21,330 to $25,700. Id.
For a child born in 2013, and assuming annual inflation of 2.4 percent, that
translates into between $218,680 and $506,610 to reach age 17.
Higher education, of course, pushes spending much higher. In 2013-2014,
the College Board estimated that the annual average for in-state tuition and fees at
a 4-year public college was $8,893, and $30,094 at a 4-year private college. Id. at
22. Room and board added another $9,498 and $10,823, respectively. Id.
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Another source took the USDA’s information and used it to illustrate the
huge disparity in child rearing expenses depending on where parents live. See
Divya Raghavan, The Trust Cost of Raising a Child, NerdWallet,
https://www.nerdwallet.com/blog/cities/cost-raising-child/ (Aug. 19, 2014).
Raising a child in Manhattan will set parents back $540,514 and in San Francisco
$402,112, versus $199,298 in Norman, Oklahoma and $208,322 in Memphis,
Tennessee. See id.
These figures represent average costs for child rearing. They do not
include exposure costs for parents created by their children’s poor decision
making and actions/inactions.
II.

PARENTAL LIABILITY GENERALLY
A.

Historically children were responsible for their own actions

In the nineteenth century, children were viewed as “autonomous actors in
society” and responsible for their own actions, with limited exceptions. See
Elizabeth G. Porter, Tort Liability in the Age of the Helicopter Parent, 64 Ala. L.
Rev. 533, 555 (2013). Parents (fathers, as “all the early cases were against fathers
as head of household”) were held liable for their children’s tortious actions only
when the father’s independent negligence caused the harm. Id. at 555–56. For
example, in 1872, a father was not liable when his minor sons shot the plaintiff’s
mules. See Chandler v. Deaton, 37 Tex. 406, 407 (1873) (“There is no
presumption growing out of the domestic relation of parent and child, which
would hold the father responsible for a crime or a tort committed by his minor
child, unless it be shown that the father is himself in some way implicated as
principal or accessory[.]”).
Therefore, in the early lawsuits about negligent parental supervision,
fathers could be liable for directing, authorizing, or ratifying their children’s
tortious conduct, or if their children committed torts when they worked for their
father. See, e.g., Teagarden v. McLaughlin, 86 Ind. 476, 479 (1882) (father liable
when son he paid to clear land negligently set fire); Altoonian v. Muldonian, 277
Mass. 53, 55 (1931) (father liable when son he employed to deliver groceries by
bicycle injured girl walking to school).
If they negligently entrusted their children with a gun or other dangerous
instrumentality, fathers could also be liable. See, e.g., Meers v. McDowell, 110
Ky. 926 (1901) (father liable when he negligently permitted his minor son to

3

possess a loaded rifle and consume liquor and his son shot another minor);
Johnson v. Glidden, 11 S.D. 237 (1898) (father liable when his minor son fired a
gun and frightened a horse, causing plaintiff to be dragged for a long distance and
severely injured).
In all other situations, children remained responsible for their own actions.
See Restatement (First) of Torts § 316 (1934):
A parent is under a duty to exercise reasonable care so to control his minor
child as to prevent it from intentionally harming others or from so
conducting itself as to create an unreasonable risk of bodily harm to them,
if the parent
(a) knows or has reason to know that he has the ability to control
his child, and
(b) knows or should know of the necessity and opportunity for
exercising such control.
B.

Parental liability evolves for “dangerous propensities”

The common law for determining parents’ liability for negligently
supervising their children has changed little over the last century. In 1965, the
second Restatement republished § 316 verbatim. See Restatement (Second) of
Torts § 316 (1965). Since then, foreseeability has primarily determined the scope
of parental duty for supervising their children, probably due to a sentence in the
Reporter's Notes to the Restatement (Second): “[t]here must . . . be some specific
propensity of the child, of which the parent has notice.” As a result of this
sentence, many courts have found no parental duty to supervise without notice of
their child’s “dangerous propensity.” Porter, 64 Ala. L. Rev. at 558–59.
For example, in Fuller v. Studer, the Supreme Court of Idaho held that a
father owed no duty to a third party when a three-year-old climbed onto a
snowmobile her father left running, pulled the throttle, and caused it to go over an
embankment and run over a seven-year old girl, severely injuring her. 122 Idaho
251, 252 (1992). The court found that as a matter of law, the father owed no duty
because he was unaware of any propensity by the three-year-old to climb and play
on snowmobiles. Id. at 255.
And to find notice of their child’s dangerous propensity, courts have
required plaintiffs to prove a precise correlation between past misconduct and the
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child’s misconduct at issue. Porter, 64 Ala. L. Rev. at 559; and see, e.g., Saenz v.
Andrus, 195 Ga. App. 431, 433 (Ga. App. 1990) (no duty when mother was on
notice of her son’s propensity to throw pocketknives against wall of her house,
but was not on notice that her son had any propensity to throw a butcher knife at
his friend’s head, injuring him); Polizzotti v. Gomes, 2006 Mass. App. Div. 40
(Mass. Dist. App. Div. 2006) (even if parents of a minor had known of two traffic
citations he received during two weeks preceding a motorcycle accident he
caused, resulting in injuries to his passenger, “those citations alone would not
have been enough to establish a “dangerous tendency” or “propensity” on the
minor’s part).
C.

Modern parental liability: opportunity to control

Many courts now rely on the Restatement to hold that parents have no
duty to supervise their children, despite knowledge of their children’s dangerous
propensities, when they had no “opportunity for exercising such control” at the
time of their children’s misconduct. Porter, 64 Ala. L. Rev. at 558–59 (quoting
Restatement (Second) of Torts § 316(b) (1965)).
For instance, Barth v. Massa
involved a fifteen-year-old boy who shot a police officer in the leg while fleeing
from a sporting goods store he had burgled at night. 558 N.E.2d 528 (Ill. App.
5th Dist. 1990). The testimony addressed multiple incidents preceding the
burglary in which the boy shot at other children in the neighborhood with BB or
pellet guns, after which the police contacted the parents, but the parents did not
take away the guns or send their son to counselling, as suggested by the police.
Id. at 531–32. The evidence also included that the boy’s father had secretly
removed guns from his son’s room following the son’s arrest. Id. at 532. The
appellate court overturned a jury verdict against the parents, holding that the
evidence was not sufficient to establish that the parents had any knowledge or
opportunity to prevent their son from shooting the police officer. Id. at 534–35.
On the other hand, courts have also held parents liable for failing to
supervise their children when their opportunity to control preceded, rather than
coincided with, the incident. In Nieuwendorp v. Am. Fam. Ins. Co., 529 N.W.2d
594 (Wis. 1995), the Supreme Court of Wisconsin upheld a jury’s verdict that
held parents liable when their fourth-grade son pulled his special aid teacher to
the ground by her hair. Id. Because the parents discontinued their son’s
medication for ADHD without informing his teachers, the court found that the
parents had failed to use their opportunity to control their son and exposed others
to harm. Id.
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D.

Statutory parental liability
1.

Automobiles

Many states hold parents or guardians strictly liable for the negligence or
intentional misconduct of their minor children while driving. In Florida, for
example, the legislature imposes strict liability and holds jointly and severally
liable with the minor the adult who signs a minor’s application for a drivers
license. See Fla. Stat. § 322.09(2); accord Del. Code tit. 21, § 6104(a); N.M. Stat.
Ann. § 66-5-11(C).
2.

Intentional destruction of property

Several states hold parents or guardians strictly liable for their minor
children’s intentional destruction of property, willful misconduct causing personal
injury, or both. See, e.g., Ala. Code § 6-5-380; Colo. Rev. Stat. § 13-21-107;
Minn. Stat. § 540.18; S.C. Code § 63-5-60. Vt. Stat. tit. 15, § 901.
3.

Bullying and cyberbullying
i.

Bullying laws at the state level

Every state and nearly every federal territory penalizes bullying. See State
Anti-Bullying Laws & Policies, http://www.stopbullying.gov/laws/ (content last
updated May 27, 2015). As far as civil penalties, the same statutes that hold
parents liable for their minor children’s willful misconduct that results in personal
injury may be used to hold parents liable for their children’s bullying and
cyberbullying of others, when it results in injuries or it involves the intentional
destruction of property.
However, in the wake of high-profile cyberbullying tragedies, calls have
been made in some states to enact specific laws to hold parents liable, either
civilly, criminally, or both, for bullying and cyberbullying.
In the tragic case of Rebecca Sedwick, the twelve-year-old girl leapt to her
death from a tower at an abandoned concrete plant in Lakeland, Florida after she
was allegedly cyberbullied. See Stephanie Allen and Matthew Pleasant, Lakeland
Girl Commits Suicide After 1 ½ Years of Being Bullied, The Ledger, Sept. 10,
2013,
available
at
http://www.theledger.com/article/20130910/news/130919963?p=1&tc=pg. The
Polk County Sheriff arrested the two girls for felony stalking, but the state
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attorney’s office decided to drop the charges when an investigation did not turn
up sufficient evidence. See Lizette Alvarez, Charges Dropped in Cyberbullying
Death, but Sheriff Isn’t Backing Down, N.Y. Times, Nov. 21, 2013, available at
http://www.nytimes.com/2013/11/22/us/charges-dropped-against-florida-girlsaccused-in-cyberbullying-death.html?_r=0. Several commentators, including
Mark O’Mara, an attorney involved in defending George Zimmerman, called for
legislation to hold the parents of cyberbullyers criminally liable. See Mark
O’Mara, Should parents be criminally liable for kids’ cyberbullying?,
http://www.cnn.com/2013/10/18/opinion/omara-parents-cyberbullying/
(last
updated, Oct. 20, 2013, 10:49 AM). To date, no such legislation has passed.
In part because of the suicide of a Sioux City, Iowa teen whose classmates
harassed him after he told them he was gay, in 2013 a law was drafted, proposed,
but not passed in the Iowa legislature. See Mike Wiser, Branstad Sees Hope in
Another Anti-Bullying Summit, Sioux City Journal (July 7, 2013, 9:00 AM),
http://siouxcityjournal.com/news/local/a1/branstad-sees-hope-in-another-antibullying-summit/article_69a59e21-8b70-573d-b5fc-95773d8dc003.html;
H.F.
143,
2013
Gen.
Assemb.
(Iowa
2013), available
at http://coolice.legis.iowa.gov/CoolICE/default.asp?Category=billinfo&Service=Billbook&menu=false&hbill=hf143.
The law would have held parents liable if their children bullied on and off school
campuses. Id.
ii.

Bullying laws at the city level

Instead of waiting on slow-moving state legislatures, some cities have
enacted their own ordinances to hold parents liable for their children’s bullying.
Monona, Wisconsin passed a city ordinance in 2013 that imposes a fine between
$50 and $1000, plus the costs of prosecution, for a first offense. Sarah Swan,
Home Rules, 64 Duke L.J. 823, 841 (2015). The fines double for subsequent
violations. Id. The ordinance holds parents or guardians of minors liable when
the minors engage in bullying or induce another person to engage in bullying. See
Eugene Volokh, Ban on Behavior That “Emotionally Abuse[s]” or “Is Likely to
Create an Offensive Environment” and “Which Serves No Legitimate Purpose” +
Liability for Parents Who “Allow” Such Speech, VOLOKH CONSPIRACY (((June
3, 2013, 2:30 PM), http://www.volokh.com/2013/06/03/ban-on-behavior-that-emotionallyabuses-or-is-likely-to-create-an-offensive-environment-and-which-serves-no-legitimate-purposeliability-for-parents-who-allow-such-speech. Kansas City, Missouri passed a similar
ordinance:
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It shall be unlawful for the parent, guardian or other person having
custody or control of a minor to permit, or by insufficient control
to allow, such minor to bully or cyber-bully another minor. Upon
conviction of a violation of this subsection, a parent, guardian or
other person having custody or control of the minor shall be
subject to a fine not to exceed $1,000.00 and costs. In lieu of a
fine, the court may impose probation provided that a condition of
probation is attendance in an available anti-bullying program either
provided by the school district wherein resides the convicted
parent, guardian or other person having custody or control of the
minor or provided by a group or entity approved by the court.
Kansas City, MO., Code of Ordinances § 50-244 (2013).
4.

Social host liability (minors drinking at home)

In many states, parents are criminally liable for: 1) allowing an “open
house party” at which a minor consumes alcohol or drugs; and 2) for any injuries
or death to the minor or caused by the minor. See, e.g., § 856.015, Fla. Stat.; §215608, Kan. Stat.; Okla. Stat. Ann. tit. 37, § 8.2. For a state-by-state listing, see
National Conference of State Legislatures, Social Host Liability for Underage
Drinking
Statutes,
http://www.ncsl.org/research/financial-services-andcommerce/social-host-liability-for-underage-drinking-statutes.aspx, last updated
Mar. 27, 2104.
III.

HOW DO PARENTS PROTECT THEIR CHILDREN AND
THEMSELVES?
Be aware of the risks!!!
A.

Existing laws apply to new technologies

For example, if a minor causes property damage or injuries because of
distracted driving—talking on the phone, texting and driving, etc.—most state’s
strict liability statutes will apply. See, e.g., Fla. Stat. Ann. § 322.09(2):
Any negligence or willful misconduct of a minor under the
age of 18 years when driving a motor vehicle upon a highway shall
be imputed to the person who has signed the application of such
minor for a permit or license, which person shall be jointly and
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severally liable with such minor for any damages caused by such
negligence or willful misconduct.
Similarly, if a minor uses, for example, a drone, to intentionally destroy property
or injure someone, the minor’s parents or guardians are strictly liable. As
discussed above, see, e.g., Ala. Code § 6-5-380; Colo. Rev. Stat. § 13-21-107;
Minn. Stat. § 540.18; S.C. Code § 63-5-60. Vt. Stat. tit. 15, § 901.
What about self-driving cars? Google, for example, says it would be
responsible. See Alexis C. Madrigal, Google's Self-Driving Cars Have Never
Gotten a Ticket: But if they do, Google hopes the fine gets handed to their
corporate person, not the human in the driver seat, The Atlantic, May 19, 2014, available
at
http://www.theatlantic.com/technology/archive/2014/05/googles-self-driving-carshave-never-gotten-a-ticket/371172/. So perhaps one way for parents to protect
themselves and their children with drivers licenses is to buy a self-driving car!
After all, like Google, Volvo’s president has already said his company would
accept full liability whenever its cars are in autonomous mode. See Mark Harris,
Why You Shouldn’t Worry about Liability for Self-Driving Car Accidents, IIIE
Spectrum (Oct. 12, 2015), http://spectrum.ieee.org/cars-that-think/transportation/selfdriving/why-you-shouldnt-worry-about-liability-for-selfdriving-car-accidents. And even more
interestingly, as automobile technology continues to advance, the law may one
day evolve to hold the car itself liable! See Alexis C. Madrigal, If a Self-Driving
Car Gets in an Accident, Who—or What—Is Liable?, The Atlantic, Aug. 13,
2014, available at http://www.theatlantic.com/technology/archive/2014/08/if-aself-driving-car-gets-in-an-accident-who-is-legally-liable/375569/.
B.

Will your homeowner’s insurance policy cover a lawsuit for
your child’s cyberbullying?

The best answer is maybe. For a detailed explanation, see Rina Carmel,
Barbora Pulmanova, Sherilyn Pastor, and Nina Golden, Will Cyberbullying
Claims Be Covered under Homeowner’s Policies?, ABA Litigation Section (Dec.
12,
20120),
http://apps.americanbar.org/litigation/committees/insurance/articles/novdec2012cyberbullying-homeowner-policies.html:
The existence and scope of available insurance coverage
will depend on a number of factors, among them the unique facts
of the case, the causes of action asserted, the controlling law, the
intentions of the involved parties, and the terms of the applicable
insurance policy. Not all homeowners’ policies are the same.
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C.

Revenge Porn – don’t do it!

Over half the states now have laws that criminalize “revenge porn” – the
public posting of sexually explicit content of another person without that person’s
consent. For a listing, see Cyber Civil Rights Initiative, 27 States Have Revenge
Porn Laws, http://www.cybercivilrights.org/revenge-porn-laws/. In Florida, for
example, a first offense is a first degree misdemeanor; a repeat offense constitutes
a third degree felony. See §784.049, Fla. Stat.
D.

Tinder

The “swipe right if you like, swipe left if you don’t” dating/hookup app is
increasingly popular among minors. As of the second quarter 2015, 39% of
Tinder users worldwide were aged 16-24. See The Statistics Portal, Distribution
of Tinder users worldwide as of 2nd quarter 2015, by age group,
http://www.statista.com/statistics/426066/tinder-age-distribution/. And a year
before that, Tinder disclosed that more than 7% of its users were between 13 and
17, a “significant chunk” since at that time, “35-to-44-year-olds constitute[d] just
6.5 percent.” See Alexis Manrodt, Teens on Tinder: Why High Schoolers Have
Invaded the Social Dating App, Teen Vogue (May 7, 2014), available at
http://www.teenvogue.com/story/teens-on-tinder.
Not everyone is looking for love though. Sixteen-year-old
Giofenley has used Tinder to prank people with her friends: "We
just mess around and create fake profiles." Ashley, a high school
junior from Texas, agrees. "It's like a game," she admits. "We just
say the weirdest, dumbest, most outrageous stuff we
would never say to guys we know and see if they'll respond."
Id. What if a minor uses Tinder to meet someone in person and is subsequently
accused of sexually assaulting that person? Could the parents be held liable?
Would the “opportunity to control” analysis discussed above apply?
E.

Uber

To create an Uber account, the user “must be at least 18 years of age” and
Uber’s service “is not available for use by persons under the age of 18.” See
Uber’s Terms and Conditions, https://www.uber.com/legal/terms/us/ (last updated
Jan. 2, 2016). So Uber drivers are not supposed to give minor’s rides. But they
do. All the time. See Brigid Schulter and Lori Aratani, Harried parents
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embracing Uber to move kids around town, Wash. Post, Mar. 10, 2015, available
at https://www.washingtonpost.com/local/trafficandcommuting/harried-parentsembracing-uber-to-move-kids-around-town/2015/03/10/5ab34ffe-c12e-11e4-ad5c3b8ce89f1b89_story.html; Maya Kosoff, Parents are using Uber to shuttle their kids
home, even though it’s not allowed, Bus. Insider, Mar. 13, 2015,
http://www.businessinsider.com/parents-using-uber-to-shuttle-kids-home-2015-3.
So what if a minor nevertheless uses his parent’s Uber account to get a ride? And
what if the minor somehow causes an accident during the ride? Uber says “You
are responsible for all activity that occurs under your Account.” Id. Could you,
as a parent, be liable?
IV.

CONCLUDING THOUGHTS

For most parents, raising a child born in America today through high
school graduation will cost over a quarter-million dollars. To prevent that cost
from increasing—perhaps exponentially—it is critical that parents understand the
potential liabilities their children may create. While some historical risks may be
obvious and straightforward to most parents, such as strict liability for teen
drivers, emerging technologies present complicated and often puzzling questions
today to parents trying to protect themselves and their children. The best (if not
the most comforting) advice may to be stay informed. And to look on the bright
side. After all, “Raising kids may be a thankless job with ridiculous hours, but at
least the pay sucks.” Jim Gaffigan, Dad is Fat at 46.
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I.

Introduction

The Fair Labor Standards Act ("FLSA") has, for nearly 8 decades, provided
for payment of employee minimum wages and overtime. Certain employees
are exempt from these requirements, including executive, administrative,
and managerial employees. In 2015, the U.S. Department of Labor (“DOL”
or the “Department”) proposed new regulations for these exemptions. In
announcing the proposed new regulations, the Department noted that the
regulations have the potential to “extend overtime protections to nearly 5
million white collar workers within the first year of its implementation.”
http://www.dol.gov/whd/overtime/nprm2015/. In May, 2016, the final rule
updating the overtime regulations was published, announcing an effective
date for the final rule of December 1, 2016.
The Wage and Hour Division of the Department of Labor has also
promulgated recent interpretive guidance regarding the statute. Two
significant pieces of interpretive guidance relate to the Department’s view
of joint employment under the FLSA, and the test for establishing
employee status under the FLSA. The proposed regulations and the
guidance present a clear message: enforcement of FLSA is a priority.
Not only must employers face increased scrutiny by regulators, but also,
over the past two decades, the number of lawsuits asserting claims under
the FLSA has risen exponentially. http://www.seyfarth.com/news/FLSASuits-Skyrocket. For example, for the fiscal year ended September 30,
2000, fewer than 2000 lawsuits alleging FLSA claims were filed in federal
court. By September 30, 2015, that number had risen to nearly 9000. Id.
What accounts for the dramatic increase? As a depression-era law, the
reach of the FLSA is broad, while the language of the statute itself is poorly
defined, and somewhat circular. Moreover, the statute's broad remedial
purpose, the availability of class-wide relief through the use of collective
actions, and the remedies available under the statute (including liquidated
damages and attorneys' fees) make fertile grounds for the plaintiff's bar. In
many (if not most) states, state laws also address the issues, often providing
additional protections for employees.
From a client's perspective, the failure to understand the reach of the FLSA,
the impact of regulatory changes, and the dramatic explosion of FLSA and
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similar state lawsuits can be extremely costly. This paper addresses a
number issues relating to employee classification under the FLSA and
parallel state laws before turning to DOL’s Proposed Rulemaking and the
potential impact of the new regulations.
II.

Employee Misclassification as Independent Contractors

Since the mid-1990s, it has been widely reported that the “contingent
workforce” is rapidly expanding. Government Accountability Office
Report, April 20, 2015, “Contingent Workforce: Size, Characteristics,
Earnings,
and
Benefits,”
available
at:
http://www.gao.gov/assets/670/669899.pdf. The discussion below first
focuses upon the issue of employee classification under the FLSA from a
regulatory perspective, addressing the standard for determining
employment status in light of regulatory trends. The second section
addresses the misclassification issue from a state law perspective.1
A.

Economic Realities Test: Regulatory Developments

The FLSA contains a broad definition of employment: to "suffer or permit
to work." 29 U.S.C. § 203(g). To apply that definition and determine
whether a worker is an employee under the FLSA, courts generally utilize
the “economic realities” test. Goldberg v. Whitaker House Coop., Inc., 366
U.S. 28 (1961); 29 U.S.C. §§ 206, 207.
In July, 2015, the U.S. Wage and Hour Administrator issued an
Administrator's Interpretation addressing the issue of misclassification of
workers as independent contractors, noting that "most workers are
employees under the FLSA," and discussing the economic realities test at
length. U.S. Department of Labor, Wage and Hour Division, of the Fair
Labor Standards Act's 'Suffer or Permit' Standard in the Identification of
Employees Who Are Misclassified as Independent Con-tractors," (the
"Misclassification
AI"),
available
at:
http://www.dol.gov/WHD/opinion/adminIntrprtnFLSA.htm at 2. It should
be noted that the Supreme Court has recently held that the Administrator's
1

Although a state-by-state survey of the law is beyond the scope of this
paper, the discussion below provides highlights from a few of the higher
profile cases in this arena.
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Interpretations applying the FLSA have, in effect, the force of law. See
Perez v. Mortgage Bankers Ass'n, ___ U.S. ___, 135 S. Ct. 1199 (2015).
The Misclassification AI addressed the economic realities test in detail,
summarizing prior decisions and providing a number of examples. Under
the economic realities test, the focus is on whether the worker is
economically dependent on the company, or truly in business for herself.
Solis v. Laurelbrook Sanitarium and School, Inc., 642 F.3d 518, 523 (6th
Cir. 2011); Hopkins v. Cornerstone Am., 545 F.3d 338, 343 (5th Cir. 2008).
No one factor will be determinative of whether the individual should be
appropriately classified as an employee. Boucher v. Shaw, 572 F.3d 1087,
1091 (9th Cir. 2009); Rather, the determination depends upon all of the
facts and circumstances involved. Barfield v. New York City Health and
Hospitals Corp., 537 F.3d 132, 141-42 ("employment for FLSA purposes
[is] a flexible concept to be determined on a case-by-case basis by review
of the totality of the circumstances"); see also Real v. Driscoll Strawberry
Associates, Inc., 603 F.2d 748, 754 (9th Cir. 1979). A list of non-exhaustive
factors are applied to determine the degree to which the individual worker
is economically dependent upon the putative employer. The following six
factors are commonly addressed by the courts:
 The degree of the potential employer's right to control the manner in
which the work is to be performed;
 The alleged employee's opportunity for profit or loss depending on
his managerial skill;
 The potential employee's investment in materials, equipment, or the
assistance of others to perform the services;
 The degree of skill required to perform the services;
 The longevity and permanence of the working relationship; and
 Whether the service is an integral part of the alleged employer's
business.
E.g., Hopkins, 545 F.3d at 343; see also Baker v. Flint Eng'g & Contstr.
Co., 137 F.3d 1436, 1440 (10th Cir. 1998); Scantland v. Jeffry Knight, Inc.,
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721 F.3d 1308, 1312 (11th Cir. 2013). The Misclassification AI also notes
that the final factor, the "integral to the employer's business" factor, "should
always be analyzed" in misclassification cases, and asserts that courts have
found this factor to be "compelling." Misclassification AI at 6, citing Dole
v. Snell, 875 F.2d 801, 811 (10th Cir. 1989) and Sec'y of Labor v. Lauritzen,
835 F.2d 1529, 1537-38 (7th Cir. 1987). The Misclassification AI also
provides an example of services "integral" to the employer's business with
reference to a construction company that frames residential homes. The AI
notes that the workers who actually perform the framing services are
integral to the employer's business, but that the software developer who
creates a program to assist with tracking bids and scheduling may not be
integral to the business.
B.

Employee vs. Independent Contractor: Recent FLSA
Cases

In several recent cases, federal courts have addressed whether particular
groups of workers should be appropriately classified as employees or
independent contractors under the FLSA. Several decisions are summarized
below.
Eberline v. Media Net, L.L.C., 2016 WL 279092, 5th Cir., Jan. 21, 2016. In
this collective action, a class of satellite TV installers sued Media Net, a
company that provides installation services for DirecTV satellites, alleging
they were improperly classified as independent contractors. The case
proceeded to jury trial, and the jury found in favor of the company - i.e.,
that the installers were appropriately classified as independent contractors.
On appeal, the Fifth Circuit affirmed, applying the economic realities test.
The factors that the court found supported the verdict were that installers
could:
(1) control the days and hours they worked; (2) perform
custom work or additional services for customers to earn
extra profits; and (3) hire assistants to help with the
installation assignments.
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Id.; see also Keller v. Miri Microsystems LLC, 781 F.3d 799 (6th Cir. 2015)
(holding that employer was not entitled to summary judgment as to satellite
television installer's employee status).
Randolph v. PowerComm Const. Inc., 309 F.R.D. 349 (D. Md. 2015).
Collective action was brought by a group of "flaggers" for an electrical
utility contracting company. Summary judgment was granted in favor of
the individuals, and the court found employee status.
Perez v. Super Maid, LLC, 55 F. Supp. 3d 1065 (N.D. Ill. 2014). In this
enforcement action, the Secretary of Labor brought suit against a company
providing cleaning services to households and businesses. The court found
that the individuals were misclassified, granting summary judgment in
favor of the Department of Labor. The court noted that, with respect to the
"integral part of the business" fact, the individuals performed the primary
work of the alleged employer. 55 F. Supp. 3d at 1078.
Several courts have found exotic dancers to be employees of the clubs that
employ them, applying the economic realities test. Mason v. Fantasy, LLC,
13-CV-02020-RM-KLM, 2015 WL 4512327 (D. Colo. July 27, 2015);
Clincy v. Galardi S. Enterprises, Inc., 808 F. Supp. 2d 1326 (N.D. Ga.
2011) (collecting cases and noting the weight of authority finding such
dancers to be employees).
C.

State Law Implications: Beyond the FLSA

It is important to understand that there are other statutory and common law
implications when employers classify workers as either employees or
independent contractors. A few of these include: federal taxation issues,
state overtime issues, state minimum wage issues, state worker’s
compensation compliance, state unemployment compensation, and state tax
laws. Other statutory schemes may also need to be address (such as
contractor licensing statutes which require work to be completed by
licensed subcontractors). In addition, the common law doctrine of
respondeat superior applies to employees, but not independent contractors.
Addressing each one of these in a comprehensive manner is beyond the
scope of this discussion, but a few important cases decided under state law
are noted below.
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Gray v. FedEx Ground Package Sys., Inc., 799 F.3d 995, 997 (8th Cir.
2015); Carlson v. FedEx Ground Package Sys., Inc., 787 F.3d 1313, 1327
(11th Cir. 2015); Alexander v. FedEx Ground Package System, Inc., 765
F.3d 981 (9th Cir. 2014); Slayman v. FedEx Ground Package System, Inc.,
765 F.3d 1033 (2014); Craig v. FedEx Ground Package Sys., Inc., 300
Kan. 788, 335 P.3d 66 (2014). These are but a few of several reported
cases decided involving a multi-district class action by FedEx Ground
drivers against FedEx. In Craig, the Kansas Court noted that “the question
is close by design.” 335 P.3d at 72-73. In Gray, the court summarized the
results of the various decisions as follows:
Some courts, in various legal and procedural postures, have
found employee status. See Slayman v. FedEx Ground
Package Sys., Inc., 765 F.3d 1033 (9th Cir.2014); Alexander
v. FedEx Ground Package Sys., Inc., 765 F.3d 981 (9th
Cir.2014); Schwann v. FedEx Ground Package Sys., Inc., No.
11–11094, 2013 WL 3353776 (D.Mass. July 3, 2013),
withdrawn in relevant part, 2015 WL 501512 (D.Mass. Feb.
5, 2015); Craig, 335 P.3d 66; Estrada v. FedEx Ground
Package Sys., Inc., 154 Cal.App.4th 1, 64 Cal.Rptr.3d 327
(2007). Other courts, again in various postures, have found
independent-contractor status. See FedEx Home Delivery v.
NLRB, 563 F.3d 492 (D.C.Cir.2009); Johnson v. FedEx Home
Delivery, No. 04–CV–4935, 2011 WL 6153425 (E.D.N.Y.
Dec. 12, 2011). Another certified the question. See Craig v.
FedEx Ground Package Sys., Inc., 686 F.3d 423 (7th
Cir.2012) (per curiam). Still others have concluded simply
that summary judgment was inappropriate. Carlson v. FedEx
Ground Package Sys., Inc., 787 F.3d 1313 (11th Cir.2015);
Mailhot v. FedEx Ground Package Sys., Inc., No. 02–00257,
2003 WL 22037314 (D.N.H. Aug. 29, 2003). And a
multidistrict-litigation proceeding has come to mixed results
under the relevant laws of dozens of states. In re FedEx, 758
F.Supp.2d at 734. The multidistrict-litigation court has been
partially reversed in some of the cases cited above.
Gray, 799 F.3d at 997 n.1.

7

O'Connor v. Uber Techs., Inc., 82 F. Supp. 3d 1133, 1153 (N.D. Cal.
2015). A class of Uber drivers brought claims alleging misclassification
against the ride sharing company, and Uber sought summary judgment. The
court's summary of the issue noted that the traditional tests for employment
status appear to be outmoded, as follows:
The application of the traditional test of employment—a test
which evolved under an economic model very different from
the new “sharing economy”—to Uber's business model
creates significant challenges. Arguably, many of the factors
in that test appear outmoded in this context. Other factors,
which might arguably be reflective of the current economic
realities (such as the proportion of revenues generated and
shared by the respective parties, their relative bargaining
power, and the range of alternatives available to each), are
not expressly encompassed by the Borello test. It may be that
the legislature or appellate courts may eventually refine or
revise that test in the context of the new economy. It is
conceivable that the legislature would enact rules particular
to the new so-called “sharing economy.” Until then, this
Court is tasked with applying the traditional multifactor test
of Borello and its progeny to the facts at hand. For the
reasons stated above, apart from the preliminary finding that
Uber drivers are presumptive employees, the Borello test
does not yield an unambiguous result.
Id. at 1153. See also Cotter v. Lyft, Inc., 60 F. Supp. 3d 1059, 1060 (N.D.
Cal. 2014) (putative class action of Lyft drivers). In April, 2016, the parties
sought to settle the litigation for nearly $100 million, as well as significant
non-monetary terms. Under the proposed settlement, Uber would continue
to classify drivers as independent contractors. It was unknown at the time
this paper was submitted whether the proposed settlement would be
approved.
Terry v. Sapphire Gentlemen's Club, 336 P.3d 951, 960 (2014). This case
involved a class of exotic dancers in Nevada. The Nevada Supreme Court
applied the economic realities test to the Nevada minimum wage statute,
even though the court noted that Nevada authority suggested that the
common law “right to control” test might apply. The court in Terry referred
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to a “national pattern of laws that have emerged to deal with common
problems in the minimum wage context” as support for the use of the
economic realities test.
III.

Interns

Another area that has seen growth in the number of claims alleged involves
unpaid interns or trainee programs. Courts as well as regulators have
struggled to define when internships or trainee programs are appropriately
unpaid, and when such programs are subject to the minimum wage and
overtime requirements of the FLSA. The Second Circuit addressed this
issue in Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528 (2d Cir.
2016). In Glatt, a class of unpaid student interns brought suit against Fox,
arguing that they were employees under FLSA and therefore entitled to
compensation. The students had worked on a movie set, doing productionrelated work, for no pay. Fox argued that the individuals were not
employees, and instead should be classified as unpaid interns, or trainees.
Both the company and the individuals argued that the Supreme Court's
decision in Walling v. Portland Terminal Co., 330 U.S. 148 (1947)
provided the appropriate guidance, but disagreed about the application of
that decision. The Second Circuit note that the “proper question” when
determining whether individuals are appropriate classified as unpaid interns
is “whether the intern or the employer is the primary beneficiary of the
relationship. 811 F.3d at 536. The court identified a non-exhaustive list of
considerations, as follows:
1. The extent to which the intern and the employer clearly
understand that there is no expectation of compensation. Any
promise of compensation, express or implied, suggests that
the intern is an employee—and vice versa.
2. The extent to which the internship provides training that
would be similar to that which would be given in an
educational environment, including the clinical and other
hands-on training provided by educational institutions.
3. The extent to which the internship is tied to the intern's
formal education program by integrated coursework or the
receipt of academic credit.
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4. The extent to which the internship accommodates the
intern's academic commitments by corresponding to the
academic calendar.
5. The extent to which the internship's duration is limited to
the period in which the internship provides the intern with
beneficial learning.
6. The extent to which the intern's work complements, rather
than displaces, the work of paid employees while providing
significant educational benefits to the intern.
7. The extent to which the intern and the employer understand
that the internship is conducted without entitlement to a paid
job at the conclusion of the internship.
811 F.3d at 536-37.
Other courts have applied a similar approach to modern internships and
training programs. One example is Schumann v. Collier Anesthesia, P.A.,
803 F.3d 1199 (11th Cir. 2015), in which the court discussed student
registered nurse anesthetists who sought pay for clinical hours during
professional certification program. The court noted that the factors
identified by the Second Circuit “effectively tweak the Supreme Court's
considerations in evaluating the training program in Portland Terminal to
make them applicable to modern-day internships like the type at issue
here.” 803 F.3d at 1212.
IV.

Joint Employment

The FLSA provides for broad reach over employment relationships,
defining an employer (perhaps circuitously) as "any person acting directly
or indirectly in the interest of an employer in relation to an employee." 29
U.S.C. § 203(d). As with the definition of an employee, the concept of who
is an employer is defined "expansively" under FLSA. Chao v. A-One Med.
Servs. Inc., 346 F.3d 908, 917 (9th Cir. 2003). Accordingly, employees
may have more than one employer under the statute, each of whom may be
held jointly and severally liable for FLSA violations. Baystate Alt. Staffing,
Inc. v. Herman, 163 F.3d 668, 675 (1st Cir. 1998).
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The Wage and Hour Division of the Department of Labor ("WHD") has
addressed joint employment in two separate Administrator's Interpretations
in the past few years. In June 2014, WHD issued an Administrator's
Interpretation addressing joint employment in the context of home care
workers, No. 2014-2, "Joint Employment of Home Care Workers in
Consumer-Directed, Medicaid Funded Programs by Public Entities under
the Fair Labor Standards Act," (the "Home Care AI"), available at:
http://www.dol.gov/whd/opinion/adminIntrprtn/FLSA/2014/FLSAAI2014_
2.pdf. In January 2016, WHD issued Administrator' Interpretation No
2016-1, "Joint employment under the Fair Labor Standards Act and
Migrant and Seasonal Agricultural Worker Protection Act," available at:
http://www.dol.gov/whd/flsa/Joint_Employment_AI.pdf (the "Joint Employment AI").
The Joint Employment AI discussed, and distinguished between,
"horizontal" and "vertical" joint employment, noting that the two concepts
are different. The AI defined horizontal joint employment as the
circumstance in which "the employee has employment relationships with
two or more employers and the employers are sufficiently associated or
related with respect to the employee that they jointly employ the
employee." Joint Employment AI at 2-3. It defined vertical joint
employment as the circumstance in which "the employee has an
employment relationship with one employer (typically a staffing agency,
subcontractor, labor provider, or other intermediary employer) and the
economic realities show that he or she is economically dependent on, and
thus employed by, another entity involved in the work." Joint Employment
AI at 3.
With respect to horizontal joint employment, the AI noted the following
factors should be considered in assessing whether joint employment exists:
 who owns the potential joint employers (i.e., does one employer
own part or all of the other or do they have any common
owners);
 do the potential joint employers have any overlapping officers,
directors, executives, or managers;
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 do the potential joint employers share control over operations
(e.g., hiring, firing, payroll, advertising, overhead costs);
 are the potential joint employers’ operations inter-mingled (for
example, is there one administrative operation for both
employers, or does the same person schedule and pay the
employees regardless of which employer they work for);
 does one potential joint employer supervise the work of the
other;
 do the potential joint employers share supervisory authority for
the employee;
 do the potential joint employers treat the employees as a pool of
employees available to both of them;
 do the potential joint employers share clients or customers; and
 are there any agreements between the potential joint employers.
Joint Employment AI at 8.
With respect to vertical joint employment, the AI discussed seven
economic realities factors to be addressed, noting that they should be
"applied in a manner that does not lose sight of [the] ultimate inquiry or the
expansive definition of employment under the FLSA." Joint Employment
AI at 11. These factors are:
 whether the potential joint employer directs, controls, or supervises
the work beyond a reasonable degree of control;
 whether the potential joint employer controls employment conditions
such as hiring and firing;
 the permanency and duration of the relationship;
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 the repetitive nature of the work;
 whether the work is integral to the business of the joint employer;
 whether the work is performed on the premises of the joint T
 whether the worker is performing administrative functions
Joint Employment AI at 11-12. The AI concludes that "WHD will continue
to consider the possibility of joint employment to ensure that all responsible
employers are aware of their obligations." Id. at 15.
V.

Exemptions from Minimum Wage and Overtime

The FLSA contains certain statutory exemptions from its overtime and
minimum wage requirements. Among the most common of these
exemptions is for those employees working "in a bona fide executive,
administrative, or professional capacity." 29 U.S.C. § 213(a)(1) (the “EAP
Exemptions”). The EAP Exemptions are further defined by regulations
promulgated by the Secretary of Labor. Id. To qualify for the exemption,
the employees must primarily be engaged in performing certain duties, be
paid on a salary basis, and be paid at least the threshold amount. As of
April, 2016, this amount is $455 per week. 29 C.F.R. § 541.600.
Employees performing office or non-manual work may also be treated as
exempt from overtime if the employee “regularly performs any one or more
of the exempt duties” and is “highly compensated.” 29 C.F.R. § 541.601.
Currently, an employee who meets this definition and is paid total annual
compensation of at least $100,000 is deemed highly compensated. Id.
In June, 2015, the Department of Labor published a Notice of Proposed
Rulemaking (“NPRM”) to amend regulations relating to the exemption
regulations, found here: http://www.dol.gov/whd/overtime/nprm2015/otnprm.pdf. Among the most significant changes was an increase in the
minimum weekly salary to the 40th percentile of weekly earnings for fulltime salaried workers, based on Bureau of Labor Statistics (BLS) data. The
threshold amount for highly compensated employees was also proposed to
increase; the Department proposal was to set the annual compensation level
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for highly compensated employees to an amount equal to the 90th
percentile of earnings for full-time salaried workers.
The initial proposed changes also provided that the threshold amount of
salary under either the standard EAP exemptions or for highly compensated
employees would automatically adjust each year. For example, when the
proposed regulations were published, DOL noted that based on 2013 data,
the proposed threshold salary amount would equal $921 per week. For
2016, this amount is $970. For the highly compensated employees, this
amount would be $122,148 annually.
Along with the NPRM, the Department published a list of Frequently
Asked Questions about the changes. (The FAQ’s are found here:
http://www.dol.gov/whd/overtime/NPRM2015/faq.htm#s2.) In the FAQ,
DOL noted:
The Department believes that the 40th percentile of weekly
earnings for full-time salaried workers represents the most
appropriate line of demarcation between exempt and
nonexempt employees. This amount effectively distinguishes
between employees who may meet the duties requirements of
the white collar exemptions and those who likely do not,
without necessitating a return to the more detailed "long"
duties test that existed before 2004. This salary level
minimizes the risk that employees legally entitled to overtime
will be subject to misclassification based solely on the
salaries they receive, without excluding from exemption an
unacceptably high number of employees who meet the duties
test.
The NPRM did not contain a change in the duties portion of the exemption
rules, and, although it was widely speculated that the final rule might
nonetheless contain such a change, none was proposed in the final
rulemaking.
Nearly 300,000 comments were received on the proposed rules, and in
March, 2016, the final rules went to the Office of Management and Budget.
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On May 18, 2016, the final rule was announced, with an effective date of
December 1, 2016.
The Final Rule provided for the following major changes:
1)
The standard salary level will now be set to the 40th
percentile of earnings of full-time salaried workers in the lowest-wage
Census region, which is currently the South. This amount is now set at
$913 per week, or $47,476 annually.
2)
The total annual compensation requirement for highly
compensated employees subject to the minimal duties test will now be set
at the equivalent of the 90th percentile of full-time salaried workers on an
annual basis. This amount is now $134,004.
3)
A mechanism was established to automatically update the
salary and compensation levels every three years.
4)
The salary basis test was amended to allow employers to use
nondiscretionary bonuses and incentive payments (not including
commissions) to satisfy up to 10 percent of the new standard salary level.
Given the over 100% increase in the salary basis threshold, the new
regulations may have a significant impact on the bottom line for employers.
In Frequently Asked Questions published with the final rule, DOL noted
that “an estimated 4.2 million white collar workers will become newly
entitled to overtime protection because of the increase in the salary level.”
https://www.dol.gov/whd/overtime/final2016/faq.htm#6. This compares
with the estimate in the original DOL FAQs that “4.6 million workers
exempt under the current regulations who earn at least the current weekly
salary level of $455 but less than the proposed salary level of $921 [for
2015] would, without some intervening action by their employers, become
newly entitled to overtime protection under the FLSA.”
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VI.

Is the $15 Kids Meal on the horizon?

Faced with robust enforcement efforts, increased regulation, and everincreasing litigation by the plaintiff’s bar, Employers must be proactive. A
number of steps are recommended.
Employers should carefully review any independent contractor
relationships, particularly those in which services are provided that are
“integral to” the company’s business. Given the potential for joint
employment liability, employers should also take steps to ensure that other
companies it works with are compliant in their classification of employees
and independent contractors. Likewise, internship programs should be
reviewed to ensure compliance with applicable standards.
Employers must also address the impact of the proposed salary basis
regulations, by first reviewing the salary paid to any employees they
classify as exempt from overtime. If they do not meet the threshold salary
basis amount, after the regulations take place, those employees will be
eligible for overtime for hours worked in excess of 40 in a week. For
managers that do not meet the new threshold salary, employers can either:
i) raise the salary level of the employees; or ii) prepare to pay overtime to a
large group of employees. If employees’ classification is changed to nonexempt and eligible for overtime, employers may face a significantly
increased burden in record-keeping, as they are obligated to maintain
accurate records of hours worked for these employees. This challenge is
significant, and employers may need to make other changes in policies or
practices, such as providing for electronic timekeeping, or limiting
employee access to email during nonworking hours. The changes may also
have significant non-economic consequences relating to employees’
subjective perceptions around the changed practices.
No matter the path chosen, one thing is certain: the cost to the employer
will likely increase. The $15 fast food meal presaged in the title of this
paper is just around the corner.
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Introduction
Under EU data protection law,1 ("Directive") companies are prohibited from
shifting Europeans' data to countries without adequate data protection/privacy
safeguards. According to the authorities' assessment of the U.S. legal system,
the U.S. did not meet European data protection requirements. For several
reasons based on culture, history and law, Europeans and Americans often have
very different views on data privacy and protection. The U.S. and EU negotiators
developed a work-around. Approved in 2000, the U.S. – EU Safe Harbor Privacy
Principles2 ("Safe Harbor") allows data transfers by binding EU member states to
the EU Commission's finding of data protection 'adequacy' based on a
company's certification under the Safe Harbor framework. U.S. companies could
demonstrate an adequate level of protection by signing up to the Safe Harbor
being a self-certification standard operated by the U.S. Department of Commerce
and enforced by the Federal Trade Commission ("FTC"). In essence, individual
companies obtain EU certification to transfer data even though the U.S. itself
does not meet European data protection requirements.
The U.S. – EU Safe Harbor has been controversial on the European side since
its inception. Among the Safe Harbor's more controversial features was selfcertification, meaning U.S. companies seeking to be Safe Harbor certified could
merely state that they were in compliance. Other issues were the lack of judicial
redress afforded to EU citizens in the U.S. for misuse of their personal data and
the lack of transparency over the data gathering activities of U.S. intelligence
agencies in relation to EU data. Revelations two years ago from former U.S.
National Security Agency ("NSA") contractor, Edward Snowden, about mass U.S.
surveillance programs caused a political backlash in Europe and played a key
role in convincing the European Court of Justice to strike down the fifteen year
old Safe Harbor transatlantic data transfer agreement.

The Schrems Case
One of those Safe Harbor opponents was Maximilian Schrems, a law student
from Austria. He had suspected that Facebook was not following EU privacy
rules and demanded copies of his data in Facebook's possession. He filed
numerous suits against Facebook3, including a complaint with Ireland's Data
Established in Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the Protection of Individuals with regard to the Processing of Personal
Data and on the Free Movement of Such Data, known commonly as the 1995 EU Data
Protection Directive (OJ 1995 L 281, p. 31).
2 See Wikipedia for a summary:
https://en.wikipedia.org/wiki/International_Safe_Harbor_Privacy_Principles
3 Preliminary hearing in Vienna: http://www.europe-v-facebook.org/sk/PR_vbTS_en.pdf
1

2

Protection Commissioner ("DPC") as Facebook's European operations are
headquartered in Ireland, alleging the social media giant violated the EU Data
Protection Directive when it shared EU citizen data with the U.S. NSA ("PRISM"
program)4. Over 25'000 European Facebook users from more than 100 countries
signed up to join the class action, with another 60'000 on a waiting list, making it
one of the largest privacy class action suits in history.
The DPC, in charge of enforcing EU data protection laws in Ireland, had refused
to investigate the complaint calling them "unfounded" on two grounds5. First,
Schrems presented no evidence that any of his data was improperly acquired or
possessed by Facebook. Secondly, the DPC opined that it was "absolutely
bound" by the Safe Harbor and as Facebook had properly complied with the Safe
Harbor by self-certifying its privacy compliance with the Department of
Commerce, the DPC was prohibited from conducting a further investigation.
Schrems challenged the refusal of the DPC at the Irish High Court.
The Irish High Court held that while the electronic surveillance of the data, once it
reached America, served "necessary and indispensable objectives in the public
interest," Snowden's revelations demonstrated significant overreach existed in
the unfettered acquisition of the data by the NSA6. Moreover, the High Court
found that although transfer of personal data to a third country is permissible,
such activity satisfies the rights to privacy guaranteed by the Irish Constitution
only if adequate constraints kept the infringement "proportionate and in
accordance with the law." In contrast, however, the "mass and undifferentiated"
access to Schrems' personal data was contrary to these principles.
Despite the apparent violations of Ireland's privacy laws, the High Court ruled its
decision would also impact important issues of EU law and referred the matter to
the EU Court of Justice ("EUCJ") for its "preliminary review". On October 6, 2015,
Schrems prevailed and the EUCJ held7 that no EU Commissioner's provision had
the outright authority to divest a member states' DPC of the ability to investigate
a citizen's complaint. The court held that as the Safe Harbor precluded the case
from being heard by the Irish DPC, it violated EU citizen rights and hence ruled
For a breakdown of the details of this case see The Fact Sheet at http://www.europe-vfacebook.org/pa_vbs_en.pdf
5 Commission Decision 2000/520/EC of 26 July 2000 pursuant to Directive 95/46/EC of
the European Parliament and of the Council on the adequacy of the protection provided
by the safe harbor privacy principles and related frequently asked questions issued by
the US Department of Commerce (OJ 2000 L 215, p. 7).
6 http://www.europe-v-facebook.org/EN/Complaints/PRISM/prism.html and the decision
of the European Court of Justice pages I-19&20, JUDGMENT OF 6. 10. 2015 — CASE
C-362/14
7 Maximillian Schrems v. Data Protection Commissioner Case C-362/14,
https://cdt.org/files/2015/10/schrems.pdf
4
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the Safe Harbor as permanently invalid. In doing so, the court gave individual
member states the ability to apply their interpretation of "reasonable" security
measures in governing how data moves in and out of their borders. This ruling
resulted in the Irish High Court referring the Schrems case back to the Irish DPC
for review.

What's the development since the Schrems case?
Within 10 days of the Schrems decision, the Article 29 Working Party ("WP"), a
group established by the Directive comprising of European data protection
regulators from the 28 member states and a privacy supervisory personnel
representing the EU Commission, demanded that a revised and acceptable
version of a Safe Harbor be concluded by January 31, 2016. On February 2,
2016, the EU Commission and the U.S. Department of Commerce agreed on a
new framework to govern the cross-border transfer of digital data called the EUU.S. Privacy Shield8. The initial draft of the proposed Privacy Shield was publicly
released on February 29, 20169. It is expected that by April/May 2016 the WP will
issue a non-binding opinion prior to the Privacy Shield being formally submitted
to the EU Parliament and the representatives from each of the member states
(called the Article 31 Committee) for review, with final adoption requiring approval
of the College of EU Commissioners. It should be noted that the finalizing of the
text will in fact ultimately fall to the Article 31 Committee who will vote by qualified
majority, meaning weighted by population so for example Germany's vote counts
more than Estonia's. One of the tasks of the WP is to analyse the Privacy Shield
in the context of whether the powers of the data protection authorities under
Article 28 of the Data Protection Directive are sufficiently respected, the concerns
raised by the EUCJ in the Schrems decision are addressed and the requirements
of the EU law are satisfied.
In the meantime, there are still other valid transfer mechanisms for EU data
flowing to the U.S. which exist independently of the Privacy Shield. One option
would be to use the Model Contract Clauses10, which contain EU-approved
language already in use by companies such as Salesforce, Google and Microsoft
but these are rather inflexible and hence are not suitable for most companies.
The second option would be to use the Binding Corporate Rules11, which are
8
9

http://europa.eu/rapid/press-release_IP-16-216_en.htm.

https://www.commerce.gov/sites/commerce.gov/files/media/files/2016/eu_us_privacy_shi
eld_full_text.pdf
10

https://ico.org.uk/media/1571/model_contract_clauses_international_transfers_of_person
al_data.pdf
11 http://ec.europa.eu/justice/data-protection/article-29/bcr/index_en.htm
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probably even more difficult to implement. Although they have the advantage of
already meeting EU data protection standards, they can take up to two years to
implement and require the approval of each member state's data protection
authority. The last option, which is also not ideal, would be to obtain the consent
of the citizen who owns the private data sought to be used. For a large company
dealing with vast amounts of data, this is potentially an extremely cumbersome
task. The consent must be unambiguous, freely given and informed. Additionally,
it must be specifically suited to each individual transaction.

Privacy Shield
The goal of the Privacy Shield is to protect the fundamental rights of Europeans
where their data is transferred to the U.S. and ensure legal certainty for
businesses. U.S. companies that handle the data of European citizens will have
to meet reporting obligations and will be subject to oversight by the U.S.
Department of Commerce and the FTC. The Privacy Shield regulations are
binding even after a company leaves the regulatory framework, meaning that
these Principles under the Privacy Shield will continue to apply to data for as long
as the company stores, uses or discloses them even if the company leaves the
Privacy Shield register for any reason.
The European Commission in its press release dated February 2, 201612, stated:
"The EU-US Privacy Shield reflects the requirements set out by the European
Court of Justice in its ruling on 6 October 2015, which declared the old Safe
Harbour framework invalid. The new arrangement will provide stronger
obligations on companies in the U.S. to protect the personal data of Europeans
and stronger monitoring and enforcement by the U.S. Department of Commerce
and Federal Trade Commission (FTC), including through increased cooperation
with European Data Protection Authorities. The new arrangement includes
commitments by the U.S. that possibilities under U.S. law for public authorities to
access personal data transferred under the new arrangement will be subject to
clear conditions, limitations and oversight, preventing generalized access.
Europeans will have the possibility to raise any enquiry or complaint in this
context with a dedicated new Ombudsperson."
The general framework and protections offered by the Privacy Shield are:


Self-reporting
Companies will need to register on the Commerce Department's Privacy
Shield register and certify compliance with these principles on an annual

12

http://europa.eu/rapid/press-release_IP-16-216_en.htm
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basis. This means that companies would need to make publicly
available their data safety standards and privacy policies.


Review by Commerce Department
The Commerce Department has committed to reviewing selfcertifications for compliance and to maintaining two registries – one for
self-certifying companies in good standing (i.e., eligible for the Privacy
Shield) and one for those entities no longer eligible whether they have
voluntarily withdrawn or have been removed for non-compliance. It
should be noted that companies removed from the list for noncompliance must return or delete information they have obtained.



Principles under the Privacy Shield
There are seven main Principles covering:
1. Notice (including 13 different aspects of data collection, storage and
use)
2. Choice (opt-out procedures regarding disclosure to third parties or
for uses different than what the data was originally collected for)
3. Accountability for onward transfer (collecting entity remains liable
when utilizing third parties as agents and must oversee agents'
adherence to the Principles)
4. Security (reasonable and appropriate measures to protect data)
5. Data Integrity and Purpose Limitation (use and process consistent
with the reason it was collected)
6. Access (individuals must have access to information that is
collected)
7. Recourse, Enforcement and Liability (several redress possibilities,
companies have 45 days to respond to consumer complaints,
European DPAs can refer complaints to the Department of
Commerce and the FTC and sanctions for failure to comply with the
Principles)

For the first time, the U.S. has given the EU written assurances that the access
of public authorities for law enforcement and national security will be subject to
clear limitations, safeguards and oversight mechanisms. These exceptions must
be used only to the extent necessary and proportionate. The U.S. has ruled out
indiscriminate mass surveillance on the personal data transferred to the US
under the new arrangement. Mass surveillance or bulk data collection will be
allowed for six specific purposes: detecting and countering certain activities of
foreign powers; counterterrorism; counter proliferation; cybersecurity; detecting
and countering threats to United States or allied armed forces; and combating
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transnational criminal threats, including sanctions evasion. To regularly monitor
the functioning of the arrangement there will be an annual joint review, which will
also include the issue of national security access. The European Commission
and the U.S. Department of Commerce will conduct the review and invite national
intelligence experts from the U.S. and European Data Protection Authorities to it.
Consumers are to be encouraged to raise complaints directly with the company
before exercising their rights under the independent recourse mechanisms, such
as filing a complaint with the DPA. Companies not opting to cooperate with DPAs
must create and maintain alternative recourse mechanisms which are readily
available and free to consumers. These dispute resolution bodies must look into
any complaint that is not obviously frivolous or unfounded and provide readily
available information about how the procedure works. Annual data must also be
provided about how the process is actually working. The Privacy Shield also
establishes a binding arbitration procedure for complaints incapable of being
resolved by any of the previously mentioned methods, paid from a fund to be
established intended to minimize or eliminate any cost to complaining citizens.
Complaints on possible access to data by national intelligence authorities will be
referable to a new Ombudsperson.
One note in respect of the European Commission press release, it does not
mention the Judicial Redress Act of 201513, which has recently been agreed and
gives EU citizens the right to seek judicial redress for infringement of certain
privacy rights subject to certain conditions. These include the complainant's
country of origin permitting transfers of commercial data and doing nothing to
impede national security.
It will be very interesting to see whether the Privacy Shield leads us to quieter
waters. One of the Privacy Shield's biggest challenges is the fundamental
problem raised in Schrems' basic argument. His fundamental complaint was not
about business practices with personal data, it was what the government does
with personal data. The government mass surveillance was Schrems' big issue.
The Privacy Shield may not bring closure to the matter in the near future as
Schrems and others have expressed skepticism and would be prepared to again
file suit challenging this new data privacy regime14.

General Data Protection Regulation
The main law governing EU data and transfer is the Data Protection Directive of
1995 with each member state having its own regulations as well. This is the main
underlying reason for the complexity that exits around data protection - which
13
14

https://www.govtrack.us/congress/bills/114/hr1428/text
https://twitter.com/maxschrems/status/694564283552759808
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rules apply, where one is trying to collect data from or where the individual is
from. The Directive from 1995 will be changed by the new General Data
Protection Regulation ("GDPR") which was passed by the EU Parliament on April
15, 2016, and should be implemented in 2016 or by early 2017. According to
Paul Schwartz (a law professor at UC-Berkeley15) the Privacy Shield when taken
together with the GDPR signals a new mode of thinking for European
enforcement. Companies will be exposed to high fines for violations, e.g. a
company could be fined either 2 million EURO or 4% of its global revenue.
The main goal of the GDPR is to harmonize regulations across the EU by
creating a so-called "Digital Single Market" to simplify operations for businesses
selling services in Europe and to strengthen the individuals' data protection rights,
giving Europeans a greater say in how their data is used. The new rules will
apply to any company who has customers in the region regardless of whether the
company itself is based outside Europe.
Some key provisions in the GDPR include16:












15
16

significant fines of up to 4 per cent of a company's global turnover for
breaching data protection rules — which could mean billions of dollars for
big tech companies like Google
liability for data breaches extending to any data processors a data
controller uses — this would encompass any third party entities involved in
processing data to provide a particular service, which potentially would
have far reaching implications for cloud-based business models
sanctifying a so-called 'right to be forgotten' in law, meaning that when an
individual no longer wants their data to be processed by a company, and
"provided that there are no legitimate grounds for retaining it", the data
must be deleted.
companies are required to appoint a data protection officer if they process
sensitive data on a large scale or collect information on many consumers,
with an exemption for SMEs (small medium enterprises) if data
processing is not their core business activity
companies and organizations are obliged to notify the relevant national
supervisory authority of serious data breaches as soon as possible
the use of various social media by children will require parental consent
and in particular individual EU member states will be required to set up
rules for children in the age group of 13 to 16 year old
complaints over data breaches are to be streamlined by the setting up of
a single supervisory authority

http://paulschwartz.net/media/
http://techcrunch.com/2015/12/16/gdpr-agreed/
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enabling individuals to own their data and fully exercise their right to
transfer their personal data between services. This will result in data
becoming more portable

Challenges and Best Practices
The Directive of 1995 is still in effect until the GDPR is finalized. As with any new
law, the devil will be in the interpretative detail around specific clauses and
exemptions. Given that 28 member states will all need to interpret and transpose
the regulation into their own national law, there is inevitably going to be variations
in how the GDPR is applied across the region. Globally, countries are enacting
data privacy laws. Graham Greenleaf, professor of law and information systems
at the University of New South Wales Australia, found that as of January 2015,
109 countries had enacted privacy laws and over 51% of the laws were enacted
outside of Europe.
In the U.S there is currently no overall national law covering data collection and
use. The U.S. legal system's approach to the issue functions via a patchwork of
state and federal laws, which at times contradict one another. An additional
challenge is discovery in U.S. litigation. U.S. e-discovery vendors have often
touted their Safe Harbor compliance but the Safe Harbor was not designed for
litigation given the risk that personal data could become evidence in open court.
When data ends up as evidence at trial, there is no protection there.
Notwithstanding all the uncertainty surrounding the Privacy Shield and GDPR,
companies which have taken the time to re-evaluate their data transfer practices
will be better prepared to continue with business as usual when the decisions are
finalized. The key for businesses will be to balance their interest with ethical
imperatives. It is important for companies to recognize that privacy and business
objectives are not mutually exclusive. Some examples of the steps taken by
various companies in re-evaluating their data transfer practices are:






Instituted effective information governance measures by knowing what
data they create, where they store it, how they maintain it and when to
dispose of it.
Limit collection – reduce the volume of data transfers. In litigation, have
counsel try to narrow the scope of discovery and when opposing counsel
refuse, seek limiting orders asserting proportionality concerns (e.g. the
burden of compliance and potential risks of fines or sanctions based on
foreign privacy law).
Reviewed the Directive for potential exceptions. The Directive provides a
short list of derogations to its prohibition of cross-border transfers.
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Process and host locally – if you cannot transfer data out of a country,
why not process and host it in the country in which it was gathered?
Restrict access – by using software from companies such as Citrix, the
data can be viewed in the U.S. but is actually hosted on a local machine
and not transferred outside of EU bounds.
Filtered data – filtering through data so only the most pertinent
information is transferred and using redaction software to filter out
personal information.

At the end of the day, it boils down to a change of mindset. U.S. companies must
become more sensitive to the challenges posed by globalization, the Internet and
services being available everywhere in respect of data privacy.i

Author:
Ann Lapping, Esq
Claims Knowledge Expert
Key Case Management
Swiss Reinsurance Company
i
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INTRODUCTION:
Utilizing the latest decision-making psychology, plaintiff attorneys, in
cases involving low value or modest medical bills, are dropping their claims for
past medical benefits to avoid drawing the jury’s attention to the low amount,
opting instead to anchor their decision-making to the higher value pain and
suffering, non-economic damages. The result could be a verdict disproportionate
to the actual medical damages of the case.
The session will discuss how this emerging trend is being utilized and
ways it can be countered before and during trial.
ANCHORS AWEIGH:
Anchors matter and have a strong effect on decisions reached by juries.
The following two studies illustrate the impact of anchoring on jurors.
The first study exposed mock jurors to six different sets of damage
arguments. The plaintiff demanded either $250,000 or $5 million in noneconomic damages. The plaintiff responded in one of three ways: (1) offering the
counter anchor, that if any damages are awarded, they should only be $50,000; (2)
ignoring the plaintiff’s damages demand; or (3) attacking the plaintiff’s demand
as outrageous and using characterizations to argue that the plaintiff’s entire case is
therefore not credible. Jurors were asked to render a decision on liability and
damages. The full results of the study are attached hereto in the article titled
Countering the Plaintiff’s Anchor: Various Simulations to Evaluate Damage
Awards 101, Iowa L. Review 543 Jan. 2016.
The results of the study found that anchoring had an extremely powerful
effect on the jury’s decision-making. The plaintiffs were able to dramatically
increase its potential recovery by demanding more money. This study also found
that the tactic had a small negative effect on whether the plaintiff won at all. In
other words, asking for an outrageously large amount did very little to damage the
plaintiff’s credibility.
As an interesting aside, this creates an interesting dilemma for plaintiffs’
counsel and their clients. Demanding an outrageously large amount creates a
small chance that the plaintiff may not win at all, whereas the plaintiff’s overall
odds of winning went up when they made a more reasonable demand ($250,000).
This could present an interesting ethical dilemma about whether they ask for the
most money, thereby slightly lessening the chance of winning at all, or keeping
the number reasonable and increasing the overall chance of winning, but making
less money.

A larger question is if anchoring has an overwhelming impact on the
decision-making in the case, should it be prohibited. New Jersey and
Pennsylvania are two states which have prohibited attorneys from asking for a
specific sum.
Here is where the study gets really interesting. The age-old question of
whether the defense should offer a counter alternative anchor for the amount of
damages. The big fear is that the jury will perceive this tactic as a concession of
liability. The study found there was basically no concession effect when
defendants responded to the plaintiff’s $250,000 anchor by suggesting a lower
$50,000 amount. The study found that defendants actually won more cases on
liability. The defense prevailed 81.7% when counter-anchoring, but when it
presented no alternative number, i.e., when it ignored the ad damnum, its win rate
decreased by 19.4%. When the defendant attacked the anchor, the defendant’s win
rate decreased by another 15.8%. What is strange is that offering a lower amount
of damages actually helped the defense win on liability but had little impact, if
any, on the actual damages awarded.
The second study looked at transcripts from deliberations in 31 actual jury
trials in Arizona. The focus of the study was jurors’ reactions to attorneys’
damages. As a result of the findings, the examiners found that jurors do focus on
what attorneys say about the damages and that this is often a starting point for
discussions of an appropriate damages level. The true impact, however, of
anchoring could not be discerned from the sample data observed. The jurors
rarely just accepted an amount that the plaintiffs presented without at least some
discussion regarding its reasonableness and support for the amount. The full
results of the study are attached hereto in the article titled Damage Anchors on
Real Jurors. Journal of Empirical Legal Studies (8J Empirical Legal Stud. 148
(Dec. 2011)).
The interesting aside in this study is that, on the whole, the awards in these
31 cases were not extreme. The median pain and suffering was nowhere near the
three times specials conventional wisdom. The multiplier was more like 1.08.
Another general conclusion from the study was not that jurors were more inclined
to reject plaintiffs’ ad damnum than defenses’ alternative offer and were more
likely to accept defenses’ suggestion than plaintiffs’ suggestion, especially for
non-economic damages.
Anchoring is a real concept that social scientists have proven has a
subconscious impact when dealing with numbers. These two studies illustrate that
what the attorneys say about damages plays a role. It is discussed by juries during
deliberations. It is unclear its real impact on the amount of money that is actually
awarded in a given case. More importantly, however, is the plaintiff’s bar
collectively believes that anchoring has an impact on the case and demanding

extremely high ad damnums to the jury does not adversely impact their ability to
recover said sums or recover anything at all.
In recent years, plaintiffs’ attorneys, in cases involving modest and/or low
value medical specials, are choosing not to seek recovery for those damages and
fight to keep evidence pertaining to the low medical bills out of the jury. Their
goal is to keep the focus on the non-economic damages where they can ultimately
demand and anchor the jury to an extremely high number, which is
disproportionate to the actual damages sustained in the case. The hope is to obtain
an award that is disproportionate to the medical specials that could have been
proven, had they been permitted. Plaintiffs are even resisting any attempts from
the defense to introduce evidence of medical bills, claiming it is irrelevant or
otherwise not appropriate. Several courts have considered this issue and
determined that medical bills were relevant to plaintiff’s case and showed, in
addition to the cost of the past medical benefits, the full extent of plaintiff’s
injuries. See, Bryce v. Nat’l RR Passenger Corp., 664 F.Supp. 220 (D. Md. 1987);
Chapman v. Mazda Motor of America, Inc., 7 F.Supp. 2d, 123 (Dist. Mt. 1998);
McGee v. River Region Med. Ctr., 59 So. 3d 575 (Miss. 2011). However, a Judge
more often than not will defer to the plaintiff’s choice and exclude evidence of
medical bills, especially when the plaintiff is not seeking recovery for the medical
expenses, suggesting that the medical bills and proof thereof is exclusively in the
purview of the plaintiff and are free to choose how they present their case to the
jury.
There are many different ways in which this issue can be responded to
prior to and during trial. Most of the potential options are dependent upon the
jurisdiction, applicable law and the circumstances of the case. However, it is
important not to be lulled into a false sense of security when the plaintiff closes
his/her proof without putting on any proof of medical damages. At this point, it
may be too late to get the value of the medical bills into evidence and before the
jury during deliberations. It is important to be aware of these situations in cases
where it presents itself and be prepared to discuss, through the course of
discovery, depositions, pretrial, and trial, to make sure that you have the ability to
bring in medicals and get that evidence before the jury as an effort to provide a
countervailing anchor.

