Strategy and the Fat Smoker
by David Maister

Chapter One Preview
Much of what individuals and firms do in the name of strategic planning is a complete
waste of time and about as effective as making New Year’s resolutions. The reasons are
the same in both situations. Personally and professionally, we already know that we
should do: lose weight, give up smoking, and exercise more. In business, strategic plans
are also stuffed with familiar goals: build client relationships, act like team players, and
provide fulfilling, motivating careers.
We want the benefits of these things. We know what to do, we know why we should do it,
and we know how to do it. Yet most businesses and individuals don’t do what’s good for
them.
The problem is that many change efforts are based on the assumption that all you have to
do is explain to people that their lives could be better, convince them that the goals are
worth going for, and show them how to do it.
But this assumption is patently false. If it were true, there would be no drug addicts, no
alcoholics, or bad marriages in the world. “Oh, I see, this behavior’s not good for me? Ah
well then, I’ll stop, of course!” What nonsense!
And yet strategic plans and annual speeches by CEOs, managing partners, management
consultants, and others continue to adopt this same useless structure: “Look at how
fabulous it would be if you were a fit, nonsmoking exerciser, David!” My usual response?
“True, but please shut up and go away.”
And that’s the response of most audiences to the manager’s or consultant’s latest vision
or strategy: “We knew all this a long time ago. Why don’t you ask us why we don’t do it?”
Now there’s an interesting question!

Why We Don’t Do It
The primary reason we do not work at behaviors which we know we need to improve is
that the rewards (and pleasure) are in the future; the disruption, discomfort and discipline
needed to get there are immediate.
To reach our goals, we must first change our lifestyle and our daily habits now. Then we
must summon the courage to keep up the new habits and not yield to all the old familiar

temptations. Then, and only then, we get the benefits later. As human beings, we are not
good at delayed gratification. We start self-improvement programs with good intentions,
but if they don’t pay off immediately, or if a temptation to depart from the program arises,
we abandon our efforts completely—until the next time we pretend to be on the program.
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Do You Really Want Relationships?
by David Maister 2005
In The Trusted Advisor (Free Press, 2000), my coauthors and I pointed out that building
trusting relationships with clients leads to many benefits: less fee resistance, more future
work, more referrals to new clients, and more effective and harmonious work relationships
with the clients.
However, many people have built their past success on having a transactional view of
their clients, not a relationship one, and it is not clear that they really want to change.
Stated bluntly, professionals say that they want the benefits of romance, yet they still act
in ways that suggest that what they are really interested in is a one-night stand.
In romance, both sides work at building a mutually supportive, mutually beneficial
relationship. They work hard to create a sense of togetherness, a feeling of “US.”
Each tries to truly listen to what the other is saying and feeling. The emphasis in
discussions is less on the immediate topic at hand, and more about preserving the
emotional bond and the mutual commitment.
Rather than seeking immediate short-term gratification and reward, romance relies on
making investments in the relationship in order to obtain long-term, future benefits.
This is all seemingly attractive, but it is not an accurate description of the way most
professionals deal with their clients, nor how many clients deal with their professional
providers.
Most professional-to-client interactions involve little if any commitment to each other
beyond the current deal. The prevailing principle is “buyer beware.” Mutual guardedness
and suspicion exist, and the interaction is full of negotiation, bargaining, and adversarial
activity. Both sides focus on the terms, conditions, and costs of temporary contact. Each
side treats THEM as “different,” as “other.”
This is the way many professionals and their clients want it to be. They want a
transaction, and may not yet (if ever) be ready for relationships. Rather than acting to
build relationships, both sides might initially have the brakes on.
After all, relationships require making a commitment and incurring obligations. They also
mean focusing and being selective: you can’t chase after every opportunity if you want to
build relationships. To be good at relationships, you must have patience and know how to
trust others.

Moving from a one-night-stand (transactional) mentality to a romance (relationship)
mindset is not about incremental actions, but requires a complete reversal of attitudes
and behaviors. One approach is not necessarily “better” than another, but there is a real
choice to be made.

Expert versus Advisor
Although it is not an identical concept, the difference between transactions and
relationships is similar to the distinction between being an expert to one’s client versus
being an advisor.
An expert’s job is to be right—to solve the client’s problems through the application of
technical and professional skill. In order to do this, the expert takes responsibility for the
work away from the client and acts as if he or she is “in charge” until the project is done.
The advisor behaves differently. Rather than being in the right, the advisor’s job is to be
helpful, providing guidance, input, and counseling to the client’s own thought and
decision-making processes. The client retains control and responsibility at all times; the
advisor’s role is subordinate to this, not that of a prime mover.
Viewed this way, it is easy to see why many professionals, while they may pretend to the
virtues of being their client’s advisor, actually do not want to be one. They do not want to
advise; they want to take charge.
The asset manager does not want merely to recommend investments to the client; he or
she wants to control the client’s funds. The trial litigator, similarly, does not want to
provide input on trial strategy. He or she wants the client to cede authority to the warrior
to do battle as she or he sees fit.
Naturally, there is nothing wrong with either role. There are many times when the client is
best served by selecting the true expert and putting his or her affairs in their hands. On
other occasions, the client may truly want and need an advisor.
The only mistake, on either side, is to pretend. A practitioner who is wedded to expert
ways (“Leave this to me, I’ll get you the result you want”) has every right to practice that
way. He or she has no right to complain if some (or many) clients prefer a different
approach.
Of course, what would be foolish would be for someone who really prefers being an
expert to pretend that he or she is an advisor. The mentality is different. The personality
required is different. The skills required are different. The work experience and the
fulfillments are different.
An expert who wants to be an expert is going to be miserably poor at pretending to be an
advisor, and is going to resent the client throughout the entire project. (Which apparently
happens a lot!)

Managing as a Relationship or as a Transaction
The issue of choosing between transactional and relationship approaches exists not only
in dealings with clients but also in dealings with people inside the firm.
When I conduct seminars and workshops on managerial topics, those who pose
questions want to know how to get other people (partners, subordinates, employees) to
change their behavior.
The very questions suggest a transactional viewpoint with the implication that we are just
fine, it’s THEM who need to change. When I suggest solutions based on building
relationships with these other people, my questioners are often frustrated.
“Are you saying,” they ask me, “that I need to show an interest in my subordinates as
people and care about their career ambitions?”
“Only if you want them to respond to you,” I reply. “If your subordinates feel that you are
prepared to work at a relationship with them, ensuring that both sides benefit, then they
will give you more of what you want. That’s human nature, not a political or religious point.
“But if they think that you, their superior, are just trying to get out of the deal more of what
you want from them — harder work, more billable hours, whatever — then they will
respond in kind. They will view you as you are viewing them — useful only to the extent
that they can get out of it what they want in the short run.
“There will be no long-term loyalty and no commitment to the larger interests of the firm,
because you have set the pattern that this is truly a temporary transaction, not a
relationship. If you treat people as THEM, as objects, or as ‘others,’ they in turn will treat
you instrumentally. It’s completely predictable and unavoidable.”
This analysis is not always received well. Managers are always trying to get more from
THEM (the subordinates) without having to build relationships with THEM. The reasons
are often the same as in the client situation. Developing relationships means creating
commitments and obligations that people do not want to create.
In spite of what they say their goals are, many individuals are just not prepared to do what
relationships require—in any context. It’s not just about their views of clients, but also
about their entire life choices in dealing with people. It is their beliefs that must change,
not just their daily habits.

The Attractions of Transactions
We must be wary of romanticizing romance (or the advisory role.) Relationships are not
the best answer for all people at all times. There are benefits to both parties in
transactions.

Relationships can be scary, particularly if they rush too quickly into creating obligations
that neither side is yet ready to accept. Both client and provider may be reluctant to
commit to each other for future activity until significant experience with each other is
developed.
Growing relationships is very personal and intimate. You actually have to be interested in
others, listen to what they say and care about, and pay attention to their moods and
needs.
Little of this is required in a transaction. Where it is required, it is only needed for a short
period of time, usually during the initial seduction (i.e., negotiating the deal) when people
play games pretending to care about each other.
After that, the transactional approach (focus on the getting the job done, not on the other
person) allows you to remain detached and unengaged, which is very attractive to some
people. You can emphasize the technical skills in which you trained, and not be stressed
by the need for interpersonal, psychological, emotional, or political nuances. For many
professionals, this is a great blessing.
Relationships, by their very nature, are not as clear-cut as the negotiated contract terms
of a transaction. On both commercial and psychological grounds, it is easy to see why
some individuals might prefer the clarity (and short-term gratification) of a “propose, get
hired, deliver, get paid” transaction.
Transaction skills are very “scalable”: expertise at winning and delivering transactions can
be codified and disseminated quickly across an organization. It is less clear that the
interpersonal skill of relationship building can be developed as quickly in a business that
wants to grow rapidly.
Transactions are also very appealing to those who find comfort in the rational, the logical,
or the analytical approach, which description covers people in most professional and
technical businesses. Little in professional training prepares one for the psychological
complexities of dealing with clients (or liking it).
An analysis of just how different transactions and relationships can be (and their relative
appeals) is given in the following table.
Transactions
One-night stand
Them
Opponents
Short-term benefit
Suspicion
Goal is to make yourself look attractive
Negotiate and bargain

Relationships
Romance
Us
On the same side
Long-term benefit
Trust
Goal is to understand the other party
Give and be helpful

Preserve options, avoid obligations
Focus on the present
Develop a detailed contract
Main goal is to prevail
Style can be impersonal, detached
Preparation and rehearsal of what we’re
going to say and do
Listen to what they’re saying
Usual feeling during the interaction is
tense, enervated
Interactive style is defensive, protective

Make a commitment
Focus on the future
Be comfortable with ambiguous understandings
about future reciprocity
Main goal is to preserve the relationship
Style must be personal, engaged, intimate
Adaptability and flexibility to the responses of the
other party
Listen to what they’re feeling, why they’re saying
it
Usual feeling is relaxed, comfortable
Interactive style is open, inquisitive

Additional differences exist between the two approaches. In pursuing a one-night stand, a
small degree of exaggeration, misrepresentation, and manufactured appearance is
normal and even expected. Perhaps people rarely lie, but they rarely tell the whole truth
either.
Clients hide the true objectives and budgets for their projects for fear of giving too much
away and being at a disadvantage in the negotiations. Professionals try to create the
appearance of greater experience, competence, and capabilities than they truly have.
In creating a trusting relationship, however, complete integrity is required. Even the
smallest example of lying to your spouse will destroy years of relationship building.
Switching from a transactional to a relationship approach to business requires a
revolution of attitudes and behaviors. Gradual change will not take hold, because
everything people have learned through their successes in transactions may work against
them in learning how to be good at relationships. The most successful Don Juans and
Donna Juanitas are unlikely to make the best spouses.

Which Approach Do People Want?
It is interesting to speculate what percentage of clients are seeking relationship advisors
versus transactional experts, and what percentage of providers want to be relationship
advisors rather than transactional experts.
I don’t have hard data on this point, but I regularly poll my seminar audiences about what
they look for when they are trying to buy professional services.
Fully eighty percent of the typical audience reports that they would prefer to hire a true
advisor and, if they could find someone skilled in taking that approach, would be willing to

pay a premium for it. Twenty percent would not, preferring to seek out either the best
technical expert or the low-cost provider.
When I ask the same audience which approach they and their firms are currently taking,
the numbers are reversed. Eighty percent report that they mostly market themselves as
experts (or are currently perceived as such) although many have dreams of changing this
and becoming a “trusted advisor firm.”
These results are not, of course, scientific. But the difference between what people say
when they are buyers and what they say when they are providers is striking.

The Client as Enemy
While viewing dealings with clients (or employees) as a transaction is normal (and may be
the most common form of professional service interaction), there is a danger that
continuing to view clients as THEM can degenerate into viewing the client as the enemy.
This can breed reactions that spiral into self-defeating behavior for both parties involved.
All too often, the client becomes a competitor for things the professional wants (money,
challenge, or control), not a partner in getting them.
All this can lead to behavior that worsens the situation. Professionals act in ways that are
pompous, patronizing, condescending, or arrogant, and the clients react to that by being
(in turn) defensive, more guarded, and even less “relational.” Things begin to spiral.
As Charles Green (coauthor of The Trusted Advisor) points out in his new book, TrustBased Selling (McGraw-Hill, 2005), you can tell a professional provider is treating the
client as the enemy when he or she prefers to work back at the office rather than at the
client’s location. Each side, jealous and insecure about its control of THEM, competes for
control of the agenda or outcome of a meeting or phone call.
Unlike healthy relationships, which surface and deal with problematic issues early,
transaction players develop an inability to confront THEM on difficult issues.
As a result of all this, exaggeration, misrepresentation, selective disclosure of key
information, and careful management of appearances are common on both sides. Both
sides fight to be right and to prevail, rather than collaborate on finding a solution.
This all ends up being against the best interests of all parties concerned. By treating
providers with suspicion, buyers create an atmosphere that makes providers more
reluctant to show a sincere interest in any client need or requirement beyond the terms of
the contract.
In turn, this unresponsive behavior reinforces the buyer’s perception that the provider is
not worthy of trust and must be kept at arm’s length, watched like a hawk in case they
take advantage of the client.

Like some ancient rivalry, or a bad marriage, the origins of the dispute are lost in the
mists of time. It is impossible to discover who was first responsible for treating the other
badly.
All that can be observed now is a set of resentments and accusations of being treated
poorly by the other side. Each side can point to specific behaviors that show that THEY
(the other side) are unfair, unreasonable, and untrustworthy. Each side has concrete
evidence of behavior by THEM that proves that “we are justified” in our thinking poorly
about THEM.
As a result, clients become more demanding and controlling in their buying behavior and
providers become more insincere and less responsive in their dealings with clients. Both
sides end up actively encouraging the adverse reactions from THEM that they are trying
to avoid.
Other examples of dysfunctional “client as enemy” behaviors include:
•

Focus on rehearsing what you are going to say to the client in proposals and
presentations rather than how you plan to get a true conversation going.
•
Avoiding conversations with clients because you want either to remain in
control or avoid having to treat the client as a person.
•
Avoiding contact with clients unless there is something concrete to talk about.
•
Too obviously trying to sell more work to get what you want rather than serve
the client.
•

Requiring that all agreements and decisions be documented and formally
approved, rather than trusting each other’s word.
The most important agenda for most professionals is to ensure that they do not allow their
transaction business to spin out of control into “client as enemy” behavior. Among all the
outcomes, this is the worst, with no winners.
Transactions are inevitable. Clients increasingly treat professionals as vendors; they audit
bills, they use purchasing departments and consultants in their selection processes, they
bargain hard, and they emphasize contractual terms. Once this has begun to happen, it is
clear that the client organization has categorized you as THEM and what follows, with
immensely high probability, is going to be a transaction.
That’s not necessarily a tragedy. As long as enmity does not build up, great success can
be achieved with this approach. Once you are working with the client on the transaction,
you have the opportunity to then take advantage of the client contact to build a
relationship for the next time.
However, firms must be vigilant in identifying where they are engaging in “client as
enemy” activities, and discuss ways to eliminate them. In addition, they must identify and

eliminate anything they might be doing that causes the clients to view the firm as the
enemy.
As Patrick McKenna, my coauthor on First Among Equals, observes: “The first tangible
acknowledgment that many clients get from their professional service provider is a
standard retainer agreement that lays out in no uncertain terms ‘what we are going to do
for you — and to you — if you don’t pay our bill in a timely fashion.’”
“How’s that for a terrible way to start?” Patrick asks. “Why not make sure that the firm’s
first communication with the client is a letter of thanks for having been chosen, providing a
note of reassurance to the client that they have chosen someone with some human
sensitivity?”
If relationships are not always possible, the very least a firm can do is to ensure that it
handles its transactions professionally, and does not play the transaction game in such a
way as to alienate the very clients it seeks to win and serve.

Making the Transition to Romance
Many people believe that individuals, by the time they reach positions of influence in their
careers, cannot readily change and that if firms want to build relationships, they must
recruit, develop, and retain people who have a predisposition for romance rather than
seeking to change transactional people in the middle of their careers.
There is a great deal of truth to this. In Managing the Professional Service Firm, I wrote
about two types of firms: hunters (based on opportunistic individualism) and farmers
(based on collaborative teamwork). Many firms have tried to make the transition from the
former to the latter, only to discover that it has been extremely difficult to turn
individualists into team players.
Few have pulled it off as institutions and those that did accomplished it not by changing
people, but by replacing them. Only when the collaborative team players achieved
positions of power and could insist on their approach did firms begin to change.
Another approach to changes of this kind has been to complement “old style” players with
people who have the “new” attitudes and skills. This has been done in firms where
technical experts have been explicitly teamed up with “client-friendly” salespeople who
work together to win and serve clients, melding their skills.
The real challenge, however, is for all of us as individuals, not as firms. Transactions are
common because they involve less hard work and demand fewer skills. Ultimately,
however, they are not in the best long-term interests of either professional or client.
Mutual trust will allow both sides to get more of what they seek than continued mutual
suspicion. Relationships are not more “noble” than transactions, but where they can be
created they are much more profitable.

Accordingly, many professionals will want to make the terrifying and difficult transition
from skilled seducers to relationship-minded collaborators.
Clients can be successfully led into a mutually supportive relationship and away from
treating us with suspicion, but only if we throw away the bad habits of viewing them as
THEM, and throw ourselves whole-heartedly into developing the new skills of
relationships.
The key first step is to recognize that romance and relationships work by earning and
deserving what you want to get back from the other party.
Whenever a trade-off occurs, the rules of romance require that, instead of acting
defensively to protect your own interests, you put the client’s interest first and keep the
faith that this relationship-building act will be repaid through future reciprocity. As The
Trusted Advisor tried to show, this is not idealism since it leads to higher returns, but it
does require an act of faith.
Accordingly, the course of wisdom for those new to the approach is to be highly selective
in choosing a first relationship to experiment with. As in all change efforts, a small-scale
first experiment that has a high chance of yielding an early success is the wisest
approach, rather than beginning with the most important relationships. If you are going to
learn a new skill, it is better to do so in a situation where any initial fumbles will not be
costly.
If they are to capture market premiums, professionals cannot, in the long run, afford to
have clients continue to view them as THEM. Professionals need clients (and employees)
to think of them as US. And the only way to achieve that is to start thinking of them the
same way.
We must each decide whether, if we truly want the benefits of romance, we have the
courage and patience to shake off old ways of viewing other people and are willing to
learn new ways of dealing with them.
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Background
According to recent reports, many insurers have experienced an
increase in the number of fire claims since the onset of the sub-prime
mortgage crisis. Allegedly, many of these fires were intentionally set by
homeowners facing foreclosure.
Not surprisingly, when many
homeowners’ monthly mortgage payments increase after their low
introductory rates expire; when falling home values and stricter lending
practices reduce the possibility of restructuring a loan or refinancing; the
natural result is an increase in the number of foreclosures and an increase
in homeowner fires.
That’s not the only problem facing the insurance industry, i.e.,
insurers are also experiencing an increase in fires associated with the rise
in mortgage fraud which is also running rampant across the United States.
Mortgage Fraud is generally defined as the intentional misstatement,
misrepresentation, or omission by an applicant or other interested parties,
relied on by a lender or underwriter to provide funding for a mortgage loan.
Mortgage fraud is a relatively low-risk, high-yield criminal activity
which is accessible to many. However, according to a Financial Crimes
Enforcement Network report, finance-related occupations, such as
accountants, mortgage brokers, and lenders were the most common
suspect occupations associated with mortgage fraud. Thus, perpetrators
employed within the mortgage industry are familiar with the mortgage loan
process and, therefore, know how to exploit vulnerabilities in the system.
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Victims of mortgage fraud may include borrowers, mortgage
industry entities, and those living in the neighborhoods affected by
mortgage fraud. As properties affected by mortgage fraud are sold at
artificially inflated prices, properties in surrounding neighborhoods also
become artificially inflated. When property values are inflated, property
taxes increase as well. Legitimate homeowners also find it difficult to sell
their homes as surrounding properties affected by fraud deteriorate. When
properties foreclose as a result of mortgage fraud, neighborhoods
deteriorate and surrounding properties depreciate.

Categories of Mortgage Fraud
–
Fraud for Property and Housing – This type of fraud entails
misrepresentations by the applicant for the purpose of purchasing a
property for a primary residence. This scheme usually involves a single
loan. Although applicants may embellish income and conceal debt, usually
their intent is to repay the loan.
–
Fraud for Profit – This type of fraud involves multiple loans and
elaborate schemes perpetrated to gain illicit proceeds from property sales.
It is this second category that is generally of most concern to law
enforcement and the mortgage industry.
Gross misrepresentations
concerning appraisals and loan documents are common in fraud for profit
schemes, and participants are usually well paid for their participation.
While there are many variations on mortgage fraud for profit schemes,
these are among the most common affecting insurers:
–
Property Flipping – Property is falsely appraised and
purchased at an inflated sales price. Property is then insured at an
inflated value which exposes the insurer to the potential of an arson
for profit claim.
–
Straw Buyers – The identity of the true purchaser/investor is
hidden and substituted by a “straw purchaser” who agrees to use
their name and credit history to secure the loan. Insurance is
procured and the policyholders for the property is then able to
extract otherwise unattainable proceeds and profits through the
filing of false insurance claims. Questions of insurable interest by
the insured often arise under this scenario.
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–
Appraisal Fraud – An appraiser works in collusion with the
borrower, inflates the value of the property and, thereby, justifying
inflated limits of liability under the policy of insurance.
–
Equity Skimming – An investor may use a straw buyer,
false income documents, and false credit reports, to obtain a
mortgage loan in the straw buyer’s name. After the sale, the straw
buyer signs the property over to the investor in a quit claim deed
that relinquishes all rights to the property and provides no guaranty
to title. The investor does not make any mortgage payments and
rents the property until a foreclosure takes place. In the meantime,
both parties obtain property insurance policies that expose the
insurer to the potential of an arson for profit claim.

LEGAL ISSUES AND DEVELOPING LAW
Insurable Interest by the Insured
The threshold question in many cases involving mortgage fraud is
whether the insured has an insurable interest in the property at the time of
a loss. An insurable interest at the time of loss is essential to the validity
of an insurance policy. Hawkeye Security Ins. Co. v. Reeg, 128 Ill.App.3d
352, 470 N.E.2d 1103 (5th Dist, 1984). Generally speaking, a person has
an insurable interest in property whenever she would profit by or gain
some advantage by a property’s continued existence, and suffer loss or
disadvantage by its destruction. Lieberman v. Hartford Fire Ins. Co., 6 Ill.
App. 3d, 948, 287 N.E.2d 38 (1st Dist., 1972).
To determine whether an individual has an insurable interest in
property, a court will examine whether any economic benefit or detriment
inures to the named insured under any set of circumstances. In cases
involving a straw man, a close examination of the facts might reveal that in
every conceivable manner an insured did not contribute a single cent
towards the purchase of the insured property or its maintenance. That is,
an investigation might reveal that every payment towards the purchase or
maintenance of the insured premises was made by a straw man, i.e., the
property’s unidentified buyer-in-fact (BIF).
Therefore, a proper investigation would seek to determine whether
the BIF paid for the insurance, the initial down payment; the mortgage
payments, for all upkeep and necessary expenses, and whether he paid
for every attendant cost for the property. In such cases, the insured will
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possibly incur no economic loss by any damage to the insured premises,
nor any economic gain by the payment of any insurance proceeds.
Simply put, the primary question is whether there was an actual
relationship between the insured and the insured premises, or whether the
insured’s relationship to the insured premises is illusory at best?

Judicial Estoppel “Trumps” Insurable Interest
A bankruptcy petition generally requires that a person disclose any
valuable assets that they own at the time of filing. These petitions are
usually signed under a penalty of perjury and are relied upon by the court
and creditors for their truthfulness and accuracy. In some cases, a
bankruptcy petition can be used to verify or discredit a person’s ownership
interest in the property.
For example, what are the legal consequences when an insured
fails to disclose his ownership of a home in a bankruptcy petition, but later
claims to have an ownership interest in that property and seeks coverage
for a fire loss? The Court of Appeals of Georgia recently addressed the
issue in the case of Le’Roy B attle v . Li berty M utual F ire I nsurance
Company and t he G eorgia U nderwriting A ssociation, 276 Ga.App. 434;
623 S.E. 2d 541, 2005 Ga.App. LEXIS 1207.
In that case, Le’Roy Battle allegedly received a house from his
mother by warranty deed dated June 1985. A certified copy of his Chapter
7 bankruptcy petition reveals that this property was not listed on his
schedule of assets, although two other pieces of real property were
reflected, both of which were secured by mortgages. He also listed more
than $118,000 in unsecured debts.
The bankruptcy court allowed the mortgagor to foreclose on and
sell one piece of property, and Mr. Battle reaffirmed the mortgage on the
other real property. After a thorough investigation, the bankruptcy trustee
reported to the court that “there is no property available for distribution
from the estate over and above that exempted by law.” Thereupon, the
bankruptcy court released Mr. Battle from all dischargeable debts and
closed the estate in October 1995.
On January 31, 2002, a fire damaged the house that Mr. Battle had
received from his mother. An investigator with the Columbus Fire
Department concluded that the fire was intentionally set. At the time of
loss, Mr. Battle held policies of insurance covering the house and contents
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with Liberty Mutual and with the Georgia Underwriting Association (GUA).
GUA retained a fire analysis specialist who examined the insured’s house
and concluded that the fire was caused by “an intentional human act.”
The insured submitted a proof of loss, was examined under oath
and he ultimately filed suit against both carriers. The insurers moved for
summary judgment arguing, among other things, that they were not liable
because Mr. Battle was judicially es topped from claiming an ownership
interest in the house because he failed to list it as an asset in a successful
and earlier bankruptcy. The trial court granted summary judgment to the
insurers holding that:
The Plaintiff [Mr. Battle] successfully pled to the U.S.
Bankruptcy Court…that he did not own the subject property.
This position is clearly inconsistent with his current claim that
he owns the subject property…. The discharge of Plaintiff’s
debts yielded a substantial and unfair advantage to the
Plaintiff, who was able to thereby shield the house from his
creditors and maintain the insurable interest he is asserting
here. Plaintiff has put himself in an untenable position
through his efforts to manipulate the courts to his advantage.
The doctrine of judicial estoppel clearly applies to this case,
barring all of Plaintiff’s claims.

On appeal, Mr. Battle argued that the insurers were required but
unable to show that he received an unfair advantage, unable to show that
he imposed an unfair detriment on them, and could not show that they
relied on the 1995 bankruptcy petition. He further argued that the trial
court should have only considered the interest of the parties to the
litigation. The appellate court disagreed noting that:
[t]he Georgia Supreme Court has held to the contrary that
“[t]he doctrine [of judicial estoppel] does not require reliance
or prejudice before a party may invoke it.” …. The primary
purpose of judicial estoppel being to protect the integrity of
the judicial process, we agree that when a debtor fails to list
a property in a bankruptcy proceeding that results in no
money being paid to his unsecured creditors, he cannot
subsequently obtain reimbursement of a damage claim for
that same property.
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It is important to note at this point that the appellate court cautioned
that if an earlier bankruptcy petition was dismissed, than a petitioner did
not effectively persuade a court to accept his earlier inconsistent position
and, therefore, judicial estoppel would not apply in such cases. Moreover,
if a petitioner left no unpaid claims in an earlier bankruptcy then he derived
no unfair advantage and judicial estoppel would not apply in that case
either.

Insurable Interest by Mortgagee
Although a mortgagee’s right to recover under a first-party policy
ultimately depends upon the wording of that particular policy, court
decisions reflect that a mortgagee’s recovery is largely determined by
which of two main types of mortgage clauses the mortgagee’s claims fall
under. The first type of provision is the “simple loss payable” or “open”
mortgage clause, which provides that losses will be payable to the
mortgagee as its interests may appear. 19 A LR 4th 7 78. This clause
does not create a separate contract of insurance between the insurance
company and the mortgagee, allowing the mortgagee to recover
regardless of the mortgagor’s conduct.
Under the open mortgage clause, the courts have held that the
acquisition of title to the mortgaged premises by the mortgagee, either by
voluntary conveyance or through involuntary proceedings, breaches the
condition in the policy against change of title. Hence, the courts have
reasoned that a mortgagee’s insurable interests as a mortgagee
terminates when it becomes the owner of the property and, therefore,
have denied the mortgagee recovery under an open mortgage clause for a
loss which occurred after the mortgagee acquired title to the property in
satisfaction of the mortgage. Id.
The second type of clause that’s intended to protect a mortgagee’s
interests is the “standard” or “New York” mortgage clause, which provides
that the mortgagee’s interests in the insurance funds will not be
invalidated by any act or neglect of the mortgagor. Id. This clause is
generally regarded as creating a separate and independent contract of
insurance between the insurer and the mortgagee, whereby the
mortgagee’s right of recovery under the policy is not affected by any act or
omission of the mortgagor. Lenart v. Ocwen Financial Corp., 869 So. 2d
588 (Fla. Dist. Ct. App. 3d Dist. 2004). But, unlike the open mortgage
clause, many courts have held that a mortgagee may recover under a
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standard mortgage clause for a loss that occurred subsequent to the
mortgagee’s acquisition of title.

Foreclosures and their Affect on Mortgagees
In a “foreclosure prior to loss” situation, the foreclosure occurs in
the context of the insured property existing in its undamaged condition,
and the satisfaction of debt takes into account the value of the property in
its undamaged condition prior to the loss, as well as, the need for
insurance to follow the property. Accordingly, when a loss occurs after the
mortgagee has foreclosed on the property, the mortgagee is essentially
the owner of the property and has an insurable interest. Under these
circumstances, the mortgagee has a right to insurance funds
notwithstanding the existence of the mortgage. See, generally, Secured
Realty I nvestment F und, Lt d., v . H ighland’s I ns. C o., 678 So.2d 852
(F.La.3d) (D.C.A. 1996).
However, foreclosure prior to loss cases and the principles
enunciated in same should not be applied to circumstances where
foreclosure occurs after the loss. The reason for this distinction was
explained in the Alabama Supreme Court’s seminal decision - Nationwide
Mut. Fire Ins. Co. v. Wilborn, 291 Ala. 193, 279 So.2d 463 (1973). In that
case, the Wilborn Court explained that when foreclosure precedes the
loss, the mortgagee occupies the status of “owner” at the time of the loss
and has an insurable interest in protecting his property from a loss. Id. at
463.
On the other hand, where the loss precedes the foreclosure, the
mortgagee is the creditor of the owner at the time of the loss and has an
election as to how to satisfy the debt. Id. The mortgagee can elect to turn
to the insurance company for payment under a standard mortgage clause
and recover up to the lesser of the limits of the policy or the mortgage
debt. Alternatively, the mortgagee may elect to foreclose on the property.
If the mortgagee successfully pursues the insurance company for payment
of the debt, then the debt is fully satisfied and the mortgagee does not
have any additional recourse against the mortgagor. If the mortgagee
elects to foreclose on the property and the foreclosure sale does not bring
the full amount of the mortgage debt, then the mortgagee may recover the
deficiency under the insurance policy as owner. Id. at 464. However, in
no event is the mortgagee allowed to collect more than the debt secured.
Id. The majority of courts that have addressed this issue have followed
the Wilborn Rule. See, e.g., Fireman’s F und M ortgage C orp. v . A llstate
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Ins. C o., 838 P.2d 790 (Alaska 1992); Arkansas T eacher R etirement
System v . C orranado P roperties, Lt d., 33 Ark.App. 17, 801 S.W.2d 50
(1990); Lutheran Brotherhood v. Hooten, 237 So.2d 23, cert. denied, 240
So.2d 641 (F.La. 1970); Georgia F arm B ureau M ut. I ns. C o. v . Brewer,
202 Ga.App. 127, 413 S.E.2d 770 (1991) (cert. de nied, April 9, 1992);
Western E mployers I ns. v . B ank of R avenswood, 159 Ill.App.2d 22, 512
N.E.2d 9 (1987), appeal de nied, 117 Ill.2d 555 (1987); Farmers &
Merchants S av. B ank v . F arm B ureau M ut. I ns. C o., 405 N.W.2d 834
(Iowa 1987).
The Alabama Supreme Court rule as enunciated in Wilborn was
first adopted again in Western E mployers I ns. v . B ank of R avenswood,
159 Ill.App.3d 22, 512 N.E.2d 9 (1987). In Western Employers, an insurer
issued a fire insurance policy on an apartment building. The savings and
loan association, the original mortgagee, was named in the policy. In July
1985, the mortgagee obtained a judgment of foreclosure against the
mortgagors. Later that year, the building was substantially damaged by
fire. After the fire, the mortgagee sold the property and its right to the
insurance proceeds to two purchasers at a sheriff’s sale. Subsequently,
the purchasers and the mortgagors both filed claims with the insurer. The
insurer filed an action for interpleader, and the Circuit Court awarded
judgment to the mortgagors.
On appeal, the Western Employers Court stated that if, subsequent
to the fire, the mortgagee had its debt satisfied by purchase at a
foreclosure, the mortgagee’s rights are terminated. Since the mortgagee’s
debt was satisfied at the foreclosure sale, its mortgage was extinguished
and so were the rights to the insurance proceeds. Accordingly, its
assignees, the purchasers, had no right to the insurance proceeds either.
Id. at 27.
The Western Employees Court also reiterated that the recovery of
mortgagee insurance proceeds depends upon the sequence of two
events: the foreclosure sale and the loss. Id. at 9. Where the foreclosure
sale precedes the fire loss, the amount bid at the foreclosure sale was for
the property in an undamaged condition. Therefore, the mortgagee
required the insurance proceeds to restore the property to its prior
condition. However, where the loss to the property precedes the
foreclosure sale, the mortgagee has an election as to how it may satisfy
the mortgage indebtedness. Id. First, the mortgagee may look to the
insurance company for payment as mortgagee and may recover up to the
lesser of the limits of the policy, or the full amount of the mortgage debt at
the time of the loss.
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The second alternative available to the mortgagee in satisfaction of
the mortgage debt is by foreclosure. If the mortgagee elects to pursue this
later option and the foreclosure sale does not bring the full amount of the
mortgagee debt at the time of loss, it may recover the balance due under
the policy as owner. If the foreclosure does fully satisfy the mortgage debt
the mortgagee, of course, has no additional recourse against the
insurance company, as the debt has been fully satisfied.

Mortgagee’s Duty to Notify Insurer of Foreclosure Proceedings
An insurer is often unaware of a pending foreclosure on property
they insure until after a fire has occurred. The question becomes whether
a mortgagee must, as a condition precedent to receiving coverage, give
notice to the insurer when they initiate foreclosure? A recent case in
Tennessee is instructive in analyzing this issue.
In this case, a homeowner/insured fell behind on her monthly
mortgage payments, and the mortgagee, U. S. Bank, N.A., initiated
foreclosure. The bank sent a letter to the homeowner stating that they
started foreclosure; but the bank neglected to give notice of the
foreclosure to the insurer of the property, Texas Farmers Mutual
Insurance Company. Before the foreclosure process was completed, the
homeowner and her husband filed for bankruptcy, which caused the
foreclosure proceedings to be stayed. Shortly thereafter, the house was
destroyed by fire.
U.S. Bank filed a claim with Texas Farmers for the fire loss, but the
insurer denied their claim because the bank failed to notify them that a
foreclosure had been initiated. The insurer stated that the filing of
foreclosure constituted an increase i n h azard of which the bank was
required to notify the insurance company and that the bank's failure to
provide such notice was a breach of the policy’s mortgage clause which
stated:
We will:
(a) protect the mortgagee's interest in the insured building.
This protection will not be invalidated by any act or neglect of
any insured person, breach of warranty, increase in hazard,
change of ownership, or foreclosure if the mortgagee has no
knowledge of these conditions.
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U. S. Bank filed suit against the insurance company for breach of
contract, bad faith, and for violation of the Tennessee Consumer
Protection Act. Subsequently, the bank filed a motion for summary
judgment asking the court to declare that they were not required to notify
the insurer of the foreclosure proceedings as a condition precedent to
coverage. Texas Farmers also filed a motion for summary judgment
arguing that notice of foreclosure was required by the policy.
The trial court denied Tennessee Farmer’s motion for summary
judgment and granted summary judgment to the bank. The insurance
company then filed an appeal. On appeal, Tennessee Farmers argued
that the foreclosure proceedings was an "increase in hazard" under the
terms of the policy of insurance, and contended that the bank's bad faith
claim was unfounded.

Courts Differ on Whether a Notice of Foreclosure Increases a “Risk
of Loss”
The term "increase in hazard," in the context of insurance law, is
generally considered to be synonymous with the term "increase of risk of
loss." Thus, according to Couch On Insurance, any change in the insured
or the insured property that will increase the moral hazard--the risk,
danger, or probability that the insured will destroy, or permit to be
destroyed, the insured property for the purpose of collecting the
insurance--may also trigger an increase of risk provision:
It is generally conceded that foreclosure proceedings increase the
insured's temptation to realize upon the property by destroying it and using
the funds obtained to pay off the encumbrance, so that commencement of
such proceedings makes the moral hazard an important consideration.
Notwithstanding, courts that have considered this issue have
reached differing opinions. Moreover, their decisions have generally
turned on whether the insurance policy at issue is clear regarding the
mortgage company’s obligations. For example, in one case where the
court ruled against the insurer, the court stated that if the insurer had a
desire to be notified of the commencement of foreclosure proceedings, or
if the carrier felt that the commencement of such proceedings increased
the hazard or the risk, it should have written its policy in a manner that
clearly stated those terms. In another case, where the court ruled in favor
of the insurer, the policy’s mortgage clause did, in fact, contain language
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that expressly required notice to the insurer upon the "commencement of
foreclosure proceedings."

Foreclosure Proceedings Create an Incentive to Destroy Property
In the Tennessee Farmer’s case, U.S. Bank argued that the
commencement of foreclosure does not constitute an increase in hazard,
and asked the court to adopt the Kentucky’s Court’s opinion in Anderson
v. Kentucky Growers Ins. Co., Inc., 105 S.W.3d 462 (Ky. Ct. App. 2003).
In Anderson, the policy’s mortgage clause stated that the insurance
company's denial of the insured's claim would not apply to a claim of the
mortgagee if the mortgagee had notified the insurer of a "substantial
change in risk of which the mortgagee becomes aware. In that case, the
house was destroyed by fire, and the insurance company argued that the
filing of foreclosure proceedings constituted a "substantial change in risk
of which the mortgagee became aware."
The court in Anderson ruled against the insurer noting that
insurance contracts are to be liberally construed in favor of the insured:
"While we agree that the filing of foreclosure proceedings constitutes a
'change of risk,' we do not agree that such a change is necessarily
'substantial." The court then concluded that the policy did not "clearly and
unambiguously" require the mortgagee to give the insurer notice when
foreclosure was initiated. The court in Anderson further held that the
commencement of foreclosure proceedings, while certainly a "change of
risk," did not constitute a "substantial change of risk" within the meaning of
the mortgage clause.
However, the Tennessee Farmer’s court rejected the Anderson
court’s analysis by noting that the mortgage clause in the Tennessee
Farmer’s policy requires notification of "any" increases in hazard, not just
a "substantial" increase in hazard.
The court aptly noted that a
homeowner's motive to destroy their home in order to collect insurance
proceeds is what creates the substantial change of risk. According to the
court, this risk begins with the initiation of foreclosure and ends when the
foreclosure process is completed.
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Thereupon, the court ruled in favor of Tennessee Farmers by
holding that:
… the initiation of foreclosure proceedings creates a
substantial increase in the risk of fire loss because it gives
the financially delinquent insured "incentive to destroy the
house intentionally to receive the proceeds of the insurance
policy" to apply against his debt. Certainly an increased risk
of fire arises at "such time as the insured has knowledge that
the foreclosure proceedings have actually been commenced,
and that he is about to lose his property." Under the
mortgage clause, the Bank had a duty to notify Tennessee
Farmers of the "increase in hazard" when it informed [the
insured] that it was initiating foreclosure proceedings.

Mortgage Fraud and the Insurer’s Right of Rescission
By its very nature, mortgage fraud involves the intentional
misstatement and misrepresentation of material information to a
mortgagee. Often, the same misrepresentations made to the mortgagee
are also made to an insurer on an application for insurance. Such
misrepresentations may give rise to a right of rescission by the insurer. In
that regard, the Illinois Insurance Code provides:
§ 215 ILCS 5/154. Misrepresentations and false warranties
Sec. 154. Misrepresentations and false warranties. No
misrepresentation or false warranty made by the insured or
in his behalf in the negotiation for a policy of insurance, or
breach of a condition of such policy shall defeat or avoid the
policy
or
prevent
its
attaching
unless
such
misrepresentation, false warranty or condition shall have
been stated in the policy or endorsement or rider attached
thereto, or in the written application therefore. No such
misrepresentation or false warranty shall defeat or avoid the
policy unless it shall have been made with actual intent to
deceive or materially affects either the acceptance of the risk
or the hazard assumed by the company. With respect to a
policy of insurance as defined in subsection (a), (b), or (c) of
Section 143.13 [215 ILCS 5/143.13], except life, accident
and health, fidelity and surety, and ocean marine policies, a
policy or policy renewal shall not be rescinded after the
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policy has been in effect for one year or one policy term,
whichever is less. This Section shall not apply to policies of
marine or transportation insurance.

As noted, Section 154 of the Illinois Insurance Code requires that
for a policy to be rescinded due to misrepresentation, the statement must
be false and the false statement must have been made with the intent to
deceive or materially affect the acceptance of the risk or hazard assumed
by the insurer. Illinois S tate Bar A ssn. Mut. Ins. Co. v. Coregis Ins. Co.,
335 Ill.App.156, 821 N.E.2d 706 (1st Dist., 2004). In such circumstances,
an insurance policy is rendered voidable, not void ab initio, and an insurer
can waive this right to void if it does not invoke it promptly. Id.
Notwithstanding, an insurer has no general duty to investigate the
truthfulness of answers given to questions asked on an application for
insurance. See Bageanis v. American Bankers Life Insurance Co., 783 F.
Supp. 1141, 1146 (N. D. Ill. 1992). See also Apolskis v . C oncord Li fe
Insurance C o., 445 F.2d 31, 36 (7th Cir. 1971); Metropolitan Li fe
Insurance Co. v. Moravec, 214 Ill. 186, 188, 73 N.E. 415 (1905); National
Blvd. B ank v . G eorgetown Li fe I nsurance C o., 129 Ill. App. 3d 73, 472
N.E.2d 80, 84 Ill. Dec. 330 (1984). Our courts have recognized that "an
insurance company has the right to rely on the truthfulness of the answers
given by an insurance applicant, and the insured has the corresponding
duty to supply complete and accurate information to the insurer."
Commercial Life Insurance v. Lone Star Life Insurance, 727 F. Supp. 467,
471 (N.D. Ill. 1989).
However, an insurer is estopped from avoiding a policy for untrue
representations in the application where the insured discloses facts to the
agent and the agent, in filling out the application, does not state the facts
as they are disclosed to him but instead inserts conclusions of his own or
answers inconsistent with the facts. See Boyles v . F reeman, 21 Ill. App.
3d 535, 539, 315 N.E.2d 899 (1974). The insurer cannot rely on incorrectly
recorded answers, even when the insured knows that the agent has
entered answers different from the ones he gave, where the incorrect
answers are entered pursuant to the agent's advice, suggestion, or
interpretation. Logan v . Allstate Li fe I nsurance Co., 19 Ill. App. 3d 656,
660, 312 N.E.2d 416 (1974). The agent's knowledge of the truthfulness of
the statements is imputed to the insurer. Logan, 19 Ill. App. 3d at 660-61.
It is only where the applicant has acted in bad faith, either on his own or in
collusion with the insurer's agent, that a court will refuse to impute the
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knowledge of the agent to the insurance company. Logan, 19 Ill. App. 3d
at 661.
Thus, Section 154 of the Illinois Insurance Code was designed to
ensure that insurance companies be prevented from rescinding policies
based upon cursory or unintended misstatements by an insured.
However, in cases involving straw men, an argument can be made that
the buyer in fact (BIF) acts as a puppet master and typically arranges to
have the insured’s name placed on both the mortgage and the insurance
policy as a means by which to shield himself from exposure, while still
enjoying any potential profit from any sale or insurance proceeds. In such
cases, it is anticipated that a court will recognize this farcical arrangement,
and recognize that the BIF elicited an insurance policy simply by using the
purported insured as a front. Arguably, a court should order rescission of
the insurance policy based on these fundamental untruths.

Rescission of the Mortgagee’s Right of Recovery
A typical insurance policy’s mortgage clause states:
The word “mortgagee” includes trustee. If a mortgagee is
named in the policy, any loss payable under Coverage A or
B shall be paid to the mortgagee and you, as interests
appear. If more than one mortgagee is named, the order of
payment shall be the same as the order or precedence of
the mortgages.
If we deny your claim, that denial shall not apply to a valid
claim of the mortgagee, if the mortgagee […]
If the policy is cancelled by us, the mortgagee shall be
notified at least 20 days before the date cancellation takes
effect.
If we pay the mortgagee for any loss and deny payment to
you[…]

As noted, the above-described Mortgage Clause does not address
rescission of the contract, nor does it describe the mortgagee’s rights in
the context of rescission, arguably because any such rights are, in fact,
extinguished by rescission. Therefore, a novel approach in cases of fraud
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in the application is to file a declaratory judgment action seeking
rescission and a voiding of the policy that will render the mortgage clause
inapplicable, and asking that the mortgagee to be barred from receiving
any benefits of that clause. Thus, the rescission would wipe the entire
policy away, and the insurer would owe no contractual duties to either the
insured or the mortgagee. Assuming rescission is granted, the policy will
have been considered to have never legally existed, and all parties with
any putative rights under that policy would lose those rights.
It is important to note that some courts have held that an insurer's
right to rescind or deny coverage on the basis of fraud only applies to the
claims of the insured, i.e., not to the claims of innocent third-parties that
are injured by the tortuous acts of the insured. However, such an
argument is not applicable here, because the mortgagee is not a thirdparty but is tantamount to a first-party insured. Moreover, the alleged
wrongful acts of the insured are based on contract not tort.

Interpleader
As a general rule, rescission requires the return of the parties to
their proper pre-contract positions, i.e., a return of all premiums. Thus,
rescission is an equitable doctrine, and a party seeking rescission must
restore the other party to the status quo existing at the time the contract
was made. International Ins. Co. v. Sargent & Lundy, 242 Ill.App.3d 619,
609 N.E.2d 842 (1st Dist., 1993). Pursuant to Section 2-409 of the Illinois
Code of Civil Procedure, an interpleader action is filed when a party
admits owing a certain amount of money arising out of the same or related
claim, but is uncertain how the money should be divided among the
possible beneficiaries.
In cases where the insurance premiums are paid by a straw man
and not by the named insured, there is a question as to who is rightfully
entitled to a return of premiums when rescission is sought. Therefore, it is
advisable to incorporate an action for interpleader in the type of
declaratory judgment actions described above. By filing an interpleader,
the carrier simply deposits the money with the court and allows the court
to decide who is entitled to the return of premiums. It should be noted that
although an interpleader is a lawsuit, typically the insurer is dismissed
from the suit once the monies are deposited with the court.
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Increasing the Effectiveness of an Insurance Claims Investigation
In order to conduct a more effective investigation when faced with
mortgage fraud and foreclosure issues, insurers are encouraged, as part
of their investigation, to check the sales history of the insured premises,
i.e., several sales within a short period of time could indicate false inflated
values. Also, it is advisable to conduct a title search and check with the
local tax assessment office or recorder of deeds to analyze the property’s
history of ownership and to ensure that the insured owns the property.
Interviews and background checks of the appraisers and real estate
brokers that were involved in a transaction are also advisable.
Also, look at written information regarding recent comparable sales
in the area, and other documents such as tax assessments to verify the
value of the property. It is also recommended that insurers review the title
history to determine if the property has been sold multiple times within a
short period. That could mean that the property has been “flipped” and
the value is falsely inflated.
Finally, a good question to consider in an insured’s recorded
statement and/or examination under oath would be "do you rent a storage
facility?" Thus, in tandem with the increase in the number of foreclosures
has been an increase in the storage rental business, i.e., some property
may be being moved to storage facilities prior to the setting of a fire.
Thus, scrutiny of a contents claims would probably be worthwhile during
the course of an investigation of this type.
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I.

INTRODUCTION

In these di fficult f inancial times, pr operty i nsurers hav e w itnessed
creative c laims br ought by i nsureds at tempting t o r ecoup l osses due t o
financial fraud schemes. Of course, everyone is familiar with the Bernard
Madoff case, which is believed to be the largest financial fraud scheme in
history. H owever, a n umber of other large scale financial fraud schemes
have been ex posed in the last few years stemming from the downturn in
the stock and credit markets. I n addition, there has been an increase in
other creative claims that have been made to seek compensation for bad
business deals or simply relating to debts owed to insureds by third parties
which the insureds label as fraud or theft.
This p aper will des cribe a v ariety of r ecent fraud c ases l eading t o
insurance claims, provide examples of policy language cited by insureds,
and analyze the issues and case law applicable to such claims. It should
be noted that there is very l ittle case law de aling with f irst-party pr operty
coverage f or f inancial f raud c laims un der t raditional h omeowners’ and
commercial f irst-party pr operty pol icies ( outside o f t he fidelity and surety
world), so this paper will refer to other traditional property case law which
may shed light on future court decisions. This paper does not endeavor to
raise or addr ess t he num erous issues t hat m ay ar ise i n a c overage
analysis, but r ather a ddresses s ome o f t he bas ic t hreshold c overage
issues we have seen to date.
II.

RECENT FRAUD SCHEMES

In D ecember, 20 08, t he U nited S tates S ecurities and E xchange
Commission ( “SEC”) f iled a c omplaint for financial fraud ag ainst B ernard
Madoff ( “Madoff”) a nd hi s c ompany, B ernard L. M adoff I nvestment
Securities, L LC. ( “BMIS”). R eports es timate t hat M adoff’s s cheme
defrauded hi s c lients o f $65 billion dol lars, m aking hi s c rime t he largest
financial f raud case i n Wall S treet history. T he s cheme e mployed by
Madoff i s o ften r eferred t o as a “ Ponzi S cheme.” A P onzi S cheme ha s
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been de fined as a fraudulent i nvestment operation t hat pays r eturns t o
investors out of the money paid by subsequent investors rather than from
legitimate r ealized pr ofit. The P onzi S cheme us ually of fers ab normally
high short-term returns in order to entice new investors. The perpetuation
of the high returns that a P onzi Scheme advertises and pays requires an
ever-increasing flow of money from investors in order to keep the scheme
going. T he s ystem i s des tined t o c ollapse bec ause t he c umulative
earnings ow ed t o ex isting i nvestors, i f any , ar e l ess t han t he pay ments
received from new investors. U sually, the scheme is interrupted by legal
authorities be fore i t c ollapses b ecause a P onzi S cheme i s s uspected o r
because t he pr omoter i s s elling unr egistered s ecurities. A s m ore
investors bec ome i nvolved, t he l ikelihood of t he s cheme c oming t o the
attention of authorities i ncreases. A s w e k now, the a uthorities did no t
discover t he M adoff s cheme for t he m any y ears i t oper ated, despite i ts
massive s cale a nd even t ips to t he SEC from i ndividuals s uspicious o f
Madoff’s dealings. I n fact, M adoff’s s cheme w as r evealed by M adoff’s
own family only once Madoff admitted the scheme because he was unable
to meet t he hi gh demand for i nvestment withdrawals o f funds due t o the
recent recession.
The following ar e ex cerpts from t he Plea A llocution of B ernard L .
Madoff:
As I eng aged i n m y fraud, I k new what I w as
doing w as wrong, i ndeed c riminal….The
essence of my scheme was that I represented
to c lients a nd pr ospective c lients who w ished
to op en i nvestment advisory and i ndividual
trading ac counts w ith m e t hat I w ould i nvest
their m oney i n s hares o f c ommon s tock,
options an d o ther s ecurities o f l arge w ellknown c orporations, a nd up on r equest, w ould
return to them their profits and principal. Those
representations were f alse because f or m any
years up and until I was arrested on December
11, 20 08, I n ever i nvested t hose funds i n t he
securities, as I had promised. Instead, t hose
funds w ere dep osited i n a bank ac count at
Chase Manhattan Bank. When clients wished
to receive the profits they believed they had
earned with me or to redeem their principal,
I us ed t he m oney i n t he C hase M anhattan
bank a ccount t hat be longed t o t hem or
other c lients t o pa y t he r equested
funds….To t he bes t of my recollection, m y
fraud b egan i n t he e arly 1990s ….To further
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cover-up the fact that I had not executed trades
on beh alf o f m y investment advisory c lients, I
knowingly c aused false t rading c onfirmations
and client account statements that reflected the
bogus t ransactions….In m ore r ecent y ears, I
used yet another method to conceal my fraud. I
wired m oney bet ween t he U nited S tates and
the U nited K ingdom t o m ake i t appear as
though t here w ere ac tual s ecurities
transactions ex ecuted on
behalf o f my
investment advisory c lients. S pecifically, I had
money transferred from the U.S. bank account
of m y i nvestment ad visory bus iness t o t he
London b ank ac count o f M adoff Securities
International Lt d., a U
nited K ingdom
corporation that was an affiliate of my business
in New York.
A similar Ponzi Scheme operated by R. Allen Stanford (“Stanford”)
and his company, Stanford Group Company was also recently discovered.
In F ebruary, 2009 , t he S EC c harged S tanford w ith oper ating a Ponzi
Scheme involving $8 billion in funds. Stanford’s scheme also involved the
promise of r eturns t hat w ere unr ealistic an d nearly i mpossible g iven r eal
market conditions.
The recent cases of large scale fraud are not limited to investments
on Wall S treet. I n D ecember, 20 08, t he U nited S tates g overnment filed
charges ag ainst Thomas J oseph Petters ( “Petters”) an d hi s c ompanies,
Petters C ompany, I nc. and Petters G roup Worldwide, I nc., for f raud
related to a s cheme involving the purchase and resale of merchandise to
retailers. P etters a nd hi s c ompanies al legedly t ook i n bi llions of dollars
from i nvestors t o p urchase a nd r esell m erchandise, an d pr epared fake
documentation i ncluding i nvoices, purchase or ders, bills o f s ale, w ire
transfer c onfirmations, s hipping doc uments and financial s tatements t o
support t heir f raud. I n f act, P etters w as not eng aging i n any s uch
merchandise business and instead was stealing the investments.
The recent decline in the real estate market has also exposed fraud
by r eal es tate i nvestment c ompanies. I n November, 20 08, mortgage
company P NC F inancial f iled a federal l awsuit s eeking t o r ecover $12. 3
million from M BS C ompanies, a c ompany ow ned by M ichael Smuck
(“Smuck”) t hat managed a l arge por tfolio o f a partment c omplexes
throughout Texas. S muck allegedly misrepresented the fair market value
of his properties in order to gain investments and paying himself sizeable
property acquistion fees.
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Insurers have also seen a surge in claims that have been made to
seek c ompensation for bus iness deals “gone ba d” or s imply f or
outstanding debt. F or ex ample, w e ar e aw are o f r ecent c laims by
insureds s eeking r ecovery f or l osses from t heir pr operty m anagement
companies f or f ailure to pay r ental i ncome r eceived on t he i nsureds’
property. We ar e al so aw are of c laims by an i nsured t o r ecover m oney
owed on loans, claiming theft and fraud.
Commercial i nsurance c arriers hav e al so s een s ome c laims
attempting t o r ecover for f inancial fraud. F inancial fraud c laims a gainst
commercial i nsurers ar e m ore r are bec ause m ost c ommercial pol icies
contain c lear ex clusions for l osses o f s ecurities and money. H owever,
creative i nsureds ar e now al leging t hat f unds h eld by f raudulent
investment f irms like the o ne r an by M adoff t hat w ere l ost w hen t he
schemes c ollapsed ar e no t s ecurities or m oney, but i nstead q ualify as
other types of property such as intangible property that are not excluded
under commercial policies. While such claims appear to be without merit,
insurers will nonetheless have to address and resolve these claims.

III. TYPICAL POLICY LANGUAGE
The following is an excerpt from ISO form HO 00 03 10 00 included
in a homeowners’ p olicy t hat h as been used t o s upport c laims for
coverage for financial fraud and theft:
A.

ISO Form

HO-3 HOMEOWNER
* * *
SECTION I DEDUCTIBLE: $5,000.00
* * *
DEFINITIONS
A. In t his p olicy, “ you” and “ your” r efer t o t he
“named insured” shown in the Declarations
and t he s pouse i f a r esident o f t he s ame
household. “We”, “us” and “our” refer to the
Company providing this insurance.
B. In addi tion, c ertain w ords and phr ases ar e
defined as follows:
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* * *
8. “Occurrence” means an accident,
including c ontinuous or r epeated
exposure t o s ubstantially t he
same general harmful conditions,
which r esults, dur ing t he pol icy
period, in:
a. “Bodily injury”; or
b. “Property damage”
9. “Property dam
age” m
eans
physical i njury t o, des truction o f,
or l oss o f us e o f t angible
property.
* * *
SECTION I — PROPERTY COVERAGES
* * *
C. Coverage C — Personal Property
1. Covered Property
We cover per sonal property ow ned or
used by an “insured” while it is anywhere
in the world.
* * *
3. Special Limits Of Liability
The special limit for each category shown
below is the total limit for each loss for all
property i n t hat c ategory. T hese s pecial
limits do not increase the Coverage C limit
of liability.
a. $200 on m oney, ban k not es, b ullion,
gold ot her t han g oldware, s ilver ot her
than s ilverware, pl atinum other t han
platinumware, c oins, medals, scr ip,
stored value cards and smart cards.
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b. $1,500 on se curities, a ccounts,
deeds, ev idences o f debt , letters o f
credit, not es ot her t han bank n otes,
manuscripts, p ersonal r ecords,
passports, t ickets an d s tamps. This
dollar l imit applies t o t hese
categories regardless of the medium
(such as pa per or c omputer
software) on w hich t he m aterial
exists.
This l imit i ncludes t he c ost t o
research, r eplace or r estore t he
information from the lost or damaged
material.
* * *
B. Coverage C — Personal Property
We insure for di rect physical l oss t o t he
property des cribed i n C overage C c aused
by any of the following perils unless the loss
is excluded in Section I — Exclusions.
* * *
9. Theft
a. This per il i ncludes a ttempted t heft
and l oss o f pr operty f rom a k nown
place w hen i t i s l ikely t hat t he
property has been stolen.
b. This p eril does not i nclude l oss
caused by theft:
(1) Committed by an “insured”;
(2) In or t o a dw
elling under
construction, or o f materials and
supplies f or us e
in
the
construction un til t he dwelling is
finished and occupied;
(3) From t hat par t o f a “ residence
premises” r ented by a n “ insured”
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to s omeone other t han a nother
“insured”; or
(4) That oc curs o ff t he “ residence
premises” of:
(a) Trailers, s
campers;

emitrailers and

(b) Watercraft o f a ll ty pes, a nd
their f urnishings, equipment
and o utboard eng ines or
motors; or
(c) Property w hile at an y ot her
residence ow ned by, r ented
to, or oc cupied by an
“insured”, ex cept w hile an
“insured” i s t emporarily l iving
there. Property of an “insured”
who i s a s tudent i s covered
while at t he r esidence t he
student occupies t o at tend
school as l ong as t he student
has b een there at a ny t ime
during t
he 6
0 day
s
immediately before the loss.
* * *
SECTION I — CONDITIONS
B. Duties After Loss
* * *
1. Give pr ompt notice to us or our
agent
2. Notify t he pol icy i n c ase o f l oss
by theft.
* * *
P. Policy Period
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This pol icy appl ies onl y t o l oss which
occurs during the policy period.
* * *
B.

Manuscript Form

In ad dition, t he following i s an ex ample of another f orm f rom a
homeowners’ pol icy t hat do es n ot us e ISO forms t hat h as be en c ited i n
support of claims for financial fraud and theft:
PART I — DEFINITIONS
* * *
Contents means personal property owned by,
or i n t he pos session o f, y ou or a family
member.
For any residence listed i n t he D eclarations
Page t hat i s a c ondominium or c ooperative,
contents includes additions, al terations, i tems
of r eal pr operty, i nstallations or fixtures t hat
you paid for or acquired at your expense along
with the residence. The property must be your
insurance r esponsibility under t he g overning
rules o f t he c ondominium or c ooperative
association.
* * *
Family me mber means a per son r elated to
you by blood, marriage or adoption that lives in
your household including a ward or foster child.
* * *
Occurrence means:
a. A loss or an accident, including continuous
or r epeated ex posure t o s ubstantially t he
same g eneral har mful c onditions, w hich
occurs during the Policy Period and r esults
in personal injury or property damage; or
b. An o ffense, i ncluding a s eries o f r elated
offenses, c ommitted dur ing t he P olicy
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Period t hat r esults i n personal i njury or
property damage.
* * *
Property D amage means phy sical i njury t o,
destruction o f, or l oss of us e o f t angible
property and resulting loss of its use.
* * *
PART II — PROPERTY
* * *
A. Insuring Agreement
This p olicy c overs you ag ainst al l r isks of
physical l oss or d amage t o y ou house,
contents and other permanent structures
unless an exclusion applies.
* * *
2. Amount of Coverage For Your Contents
The coverage amount for your contents for
each c overed residence is l isted on y our
Declarations Page. The amount we will pay
for a covered loss will depend on where the
covered loss occurs:
At a Residence;
a. If a loss o ccurs t o contents
located at a
residence with
contents coverage:
i.

Listed o n t he D eclarations
Page of this policy:
We w ill pay up t
o t he
coverage l imit f or contents
for t hat l ocation, for eac h
occurrence; or
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ii. Under a nother H omeowners
policy in force with us:
We w ill not pay any amount
under this policy.
* * *
Away From a Residence;
c. If a l oss o ccurs t o contents
located away from any residence
you own or live at:
We w ill p ay up t o t he highest
coverage l imit f or contents for
any s ingle l ocation l isted i n t his
policy, for each occurrence.
* * *
5. Special Limits of Liability
a. The limit shown for each of the following
categories i s t he m aximum w e will pay
for a c overed l oss t o that t ype of
contents. These s pecial l imits d o n ot
increase the amount of coverage of your
contents.
i.

Money, bank not es, money or ders,
$1,500 dr afts, c hecks or g old, s ilver
or platinum bullion or ingots
* * *

b. The limit shown for each of the following
categories i s t he m aximum w e will pay
for a c overed l oss t o that type o f
contents unless t hey ar e s tored i n a
bank v ault or ba nk s afe de posit b ox, i n
which c ase w e w ill p ay up t o t he total
amount f or contents coverage l isted i n
the pol icy f or eac h occurrence. T hese
special l imits do not i ncrease t he
amount of coverage of your contents.
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i.

Stamps, Coins & Medals

ii. Negotiable pa
pers, s
ecurities,
accounts, de eds, ev idences o f d ebt,
letters o f c redit, n otes ( other t han
bank n otes) m anuscripts, pas sports,
tickets.
PART IV — CONDITIONS
* * *
B. Policy Period and Territory
The P olicy P eriod i s s tated o n t he
Declarations Page. This policy applies to an
occurrence w hich t akes pl ace a nywhere i n
the w orld u nless otherwise l imited by t he
policy.
* * *
By Endorsement: PART II — PROPERTY
* * *
2. Amount of coverage for your contents
Wording was a dded t o t he pr ovision t o
reinforce our i ntent t hat c ontents
coverage can not be st acked with
another hom eowner policy i n f orce with
us.

IV. ISSUES AND CASE LAW
A.

Threshold Questions: Is Fraud A Covered Theft Under HO3?
Direct Physical Loss?

There ar e a nu mber o f t hreshold q uestions i ncluding whether a
fraud s cheme i s a “ theft” o f “ contents” un der a hom eowners’ pol icy and
whether there is direct physical loss to covered property?
As with any claim under a first-party property insurance policy, the
insured must d emonstrate a di rect physical l oss or da mage t o c overed
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property during the policy period from a covered peril or insured event not
otherwise excluded under the policy.
Applying t he I SO form’s l anguage r eferenced a bove, t he f orm
clearly contemplates money as contents, but up to a stated limit. The ISO
form also expressly covers theft, and excludes circumstances where theft
is not covered.
Arguments have been raised that a v oluntary departure with funds
as part of an investment which subsequently results in fraud is not “theft of
contents” under a policy. It is noteworthy that the IRS treats the defrauded
Madoff i nvestors’ l oss of c apital c ontributions as t heft l osses for t ax
reporting purposes.
Whether a fraud c laim i s c overed under a ho meowners’ pol icy
depends upon t he i ndividual c ircumstances underlying t he c laim, and of
course, i ts appl ication t o t he p olicy language. T he f ollowing c ases
demonstrate various circumstances.
In Kristo v . GR E In s. Gr oup, 211
Wis.2d 8 90, 1 997
Wisc.App.LEXIS 500 ( Wis. A pp. C t. 199 7), t he i nsureds a ppealed a
summary judgment granting them an $8,000 recovery on a ho meowner’s
policy but denying any addi tional r ecovery f or l osses t hey i ncurred when
they w ere de frauded i n a r eal es tate i nvestment s cheme. The i nsureds
made investments in “second deeds of trust” (second mortgages) through
Century Loan C orporation a nd C harles H erpick. T hey s ent money t o
Century and r eceived i n ex change a pac ket o f pap ers pur porting t o be
copies of promissory notes, a second deed of trust, and an assignment of
the s econd mortgages an d pr omissory not es s igned by H erpick. They
received r egular m onthly c hecks r epresenting t he r equired monthly
payments from C entury t hrough N ovember 1994. I n D ecember o f 1994,
they l earned that n one o f t he p eople to whom t hey had l ent m oney
actually received the money and that Century and H erpick had defrauded
them. Id. at *2.
The insureds sought to recover under their homeowner’s insurance
policy which pr ovided c overage f or “ direct phy sical l oss” t o per sonal
property, w ith a $200 l imit on l osses of money and a $2 ,000 l imit o n
“securities, ac counts, deeds, ev idences of debt, l etters o f c redit, not es
other than bank notes.” T he trial court concluded that the insureds were
entitled t o r ecovery f or f orty oc currences w hen they l ost money by t he
fraudulent i nvestment s cheme an d aw arded $ 8,000 d amages. T he
insureds argued that they were ent itled to forty t imes t he $2 ,000 l imit o n
loss of s ecurities. T he app ellate c ourt s tated: “ We c onclude t hat the
policy pr ovides no c overage f or t his t ype of l oss, but affirm t he
$8,000 j udgment be cause t he i nsurance c ompanies di d not f ile a
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notice of c ross-appeal c hallenging t he j udgment.” T he c ourt noted
that t he i nsured’s l oss ar ose from C entury’s and H erpick’s f ailure t o
continue m aking t he m onthly pay ments, a nd t hat t his l oss w as not a
“direct phy sical l oss” o f t he K ristos’ p ersonal property. The not es,
mortgages and assignments they received in return for their money were
not l ost or s tolen; r ather, t he v alue o f those p apers w as r educed or
eliminated by t he c onduct o f ot hers. The c ourt found t hat
misrepresentations about the value of property do not constitute physical
damage t o t he pr operty, and t hat t he per sonal pr operty c overed by t he
homeowner’s i nsurance (the not es, dee ds, m ortgages and assignments)
were s till i n t he i nsured’s p ossession. The court stated that the
insurance policy did “not provide coverage for the indirect losses
incurred in bad business deals.” The i nsureds ar gued that t he
insurance policy provided coverage for their “loss to securities” and that if
it did not, coverage was illusory. The court rejected those arguments,
finding that the policy provided coverage for direct physical loss and
would have provided coverage for loss of securities that were stolen
from the home or destroyed by fire or natural disaster. Id. At *4.
The Kristo court c ited t o Katze v . R andolph & S cott M ut. F ire I ns.
Co., 116 Wis.2d 206, 341 N.W.2d 689 ( 1984), where the insured brought
an ac tion t o r ecover under a farmowners’ pol icy. T he c ourt hel d t hat,
although t he fraudulent t ransfer o f c attle w as a t heft un der ambiguous
terms of the policy, the direct loss to the insured was money, not cattle, as
result o f poor c ommercial t ransaction, a nd t herefore, w as not c overed
under policy. The court noted that the insurer, when it enumerated in the
policy what “ theft” di d not i nclude, di d n ot exclude t he ac t o f fraudulent
scheme. Though the court found that the fraudulent transfer was a theft, it
found that the direct loss to the farmer was money, not cattle, as a result
of a poor commercial transaction:
The i nsurance pol icy i nsures ‘ against di rect
loss t o t he pr operty c overed.’ The direct l oss
which K atze s ustained w as not o f t he c attle
that h e s old a nd d elivered t o L aeseke, but
rather of the money that Laeseke had
promised to pay him for the cattle. To hold
otherwise would in effect hold that the
policy insures the consideration in
business transactions or that Katze was
insured against a lack of prudence in
making a bad bargain. It is not reasonable
nor
would
a
reasonable
insured
contemplate that the theft coverage
provided by this farmowner’s policy
extended to the very substantial credit and
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business loss risks so obviously inherent
in Katze’s $800,000 per year livestock
dealer operations. Id. at 21 5 ( emphasis
added).
The ab ove c ase l aw i s anal ogous t o s ituations w here a bus iness
arrangement g oes ba d and l eads t o t he f ailure of t he i nsured t o realize
money due an d ow ing t o i t pur suant t o t hat bus iness ar rangement.
Though an i nsured may ar gue t hat t his c onstitutes da mage t o money
because t hey hav e e xperienced t he l oss of use of t heir m oney, s uch
reasoning w ould pr ovide i nsured’s w ith c overage f or any bus iness
arrangement t hat g oes bad w here t he d efaulting par ty o wes and f ails t o
pay m oney t o t he i nsured. This i s n ot t he i ntent of a pr operty or
commercial insurance policy and is not the law.
In a c ase di rectly on poi nt ( except i nterpreting a C GL pol icy), a
Utah c ourt found that withholding r ental money i s a f ailure to p ay a de bt
and i s not pr operty dam age. See Mullin v . T ravelers I ndem. C o. of
Connecticut, 541 F.3d 1219 (10th Cir. 2008). In the Mullin case, Travelers
insured H igh M ountain, LLC , w hich m anaged t wo c ondominium units i n
Utah owned by the Mullins. The Mullins sued High Mountain for failure to
forward r ental i ncome. T hey obt ained a de fault j udgment ag ainst H igh
Mountain, w hich t hen dec lared bankruptcy. T he b ankruptcy l ed t he
Mullins t o br ing a d irect ac tion against Travelers f or a d eclaratory
judgment that they were entitled to recover from Travelers the full amount
owed on their judgment against High Mountain. Id. at *1220.
Travelers ar gued t hat i t w as not o bligated t o pay t he default
judgment because the judgment against High Mountain was for losses not
covered by the Travelers insurance policy. T he court held that the failure
to forward r ental i ncome w as not a l oss i ncluded w ithin t he pol icy
coverage for loss of use of tangible property. Id. at *1221.
The Travelers pol icy c overed onl y “ those sums that t he i nsured
becomes legally obligated to pay as damages because of ‘bodily injury’ or
‘property damage’ to w hich this insurance appl ies.” T he pol icy defined
“property damage” as:
a. Physical i njury t o t angible property,
including al l r esulting l oss of us e o f that
property. A ll s uch l oss o f us e s hall be
deemed to occur at the time of the physical
injury that caused it; or
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b. Loss o f us e o f t angible pr operty t hat i s not
physically injured. All such loss of use shall
be dee med t o oc cur at t he t ime o f t he
“occurrence” that caused it. Id. at 1223-24.
The M ullins did not a ssert t hat p aragraph (a) pr ovided c overage.
The issue, therefore, was whether the Mullins suffered a “[l]oss of use of
tangible property that [was] not physically injured” when High Mountain did
not forward the rental payments to them. The Mullins contended that the
rental dollars due t hem c onstituted t angible pr operty.
The c ourt
disagreed, stating:
The M ullins’ R ental Management A greement
with High Mountain states: ‘[High Mountain] will
provide a monthly ac counting t o the [ Mullins]
which reflects all adjusted gross rental revenue,
adjustments thereto and expenses earned and
incurred by t he i ndividual U NIT. T his
accounting w ill be pr ovided no l ater t han 30
days af ter t he end o f e ach month. T he n et
rental i ncome s hall b e m ailed t o t he [ Mullins]
with t he m onthly ac counting. [High M ountain]
may use advance deposit funds obtained in
connection with any unit as working capital
for i ts ope rations a nd t o pa y a ll e xpenses
incurred with regard to the UNIT(S)’….
Thus, H igh M ountain was not s upposed t o
send t he M ullins an y t angible i tems ( cash,
checks, or t he l ike) t hat i t r eceived. R ather, i t
would c ollect ( and pr esumably depos it) r ental
income and s end t he M ullins t he net r ental
income ( presumably a c heck) af ter H igh
Mountain’s fees and expenses were deducted.
High M ountain’s misconduct was not a r efusal
to deliver tangible property, but simply a failure
to pay a de bt. There was no ‘ property
damage’ within t he meaning of t he pol icy,
because t he ‘money’ not f orwarded t o t he
Mullins was not tangible property.
* * *
It seem s o bvious t o u s t hat f ailure t o p ay
money ow ed as a de bt i s not t he
deprivation of use of tangible property. And
in l ight o f t he a uthority s upporting t hat
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proposition, w e ar e c omfortable t hat the U tah
Supreme C ourt w ould adopt t he s ame v iew.
See P ompa, 52 0 F .3d at 1 142 ( in di versity
case we must predict how state’s highest court
would r ule). A ccordingly, High M ountain’s
liability to the Mullins for failure to forward rent
payments w as not c overed by t he T ravelers
policy, and T ravelers i s ent itled t o s ummary
judgment on t his c laim. Id. at * 1223-24
(emphasis added).
On the other hand, in Crunk v. State Farm Fire & Casualty Co., 106
Wash.2d 2 3, 71 9 P .2d 133 8 ( 1986), t he c ourt he ld t hat, w here t he
insured’s c ontractor abs conded w ith a n $ 18,884 c heck a nd t he
homeowner’s pol icy c overed t he per il o f t heft, t he i nsured w as l imited t o
the $100 money limit of policy. A ccording to the contractor, he u sed the
money from one job for another job in hopes of catching up. Id. at 133839. The insured presented a claim to the insurer under Coverage B of the
homeowner’s policy which read in pertinent part:
Coverage B-UNSCHEDULED
PERSONAL PROPERTY.
This
policy c overs uns cheduled
personal pr operty us ual or i ncidental t o
the oc cupancy of the premises as a
dwelling and ow ned or us ed by an
Insured, while…
* * *
SPECIAL LIMITS OF LIABILITY
b. UNDE R CO VERAGE B , THIS
COMPANY SH ALL NOT BE L IABLE
FOR L
OSS IN
A
NY ON
E
OCCURRENCE W ITH RESPECT TO
THE F OLLOWING PROPERTY F OR
MORE THAN:
(1) $100 I N T HE A GGREGATE
ON M
ONEY, B
ULLION,
NUMISTATIC P ROPERTY A ND
BANK NOTES;
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(2) $500 I N T HE A GGREGATE
ON S ECURITIES, A CCOUNTS,
BILLS, DEEDS, EVIDENCES OF
DEBT, LETTERS O F CRE DIT,
NOTES OTHER… Id. at 1339.
* * *
The court described the issues before it as (1) whether the acts of
the contractor constituted theft as defined in the policy, and ( 2) whether a
cashier’s check was money, a bank note or an evidence of debt under the
special limits of liability clause contained in the policy. The court held that
the cashier’s check was covered to the same extent money was covered:
As w e read t he p olicy, i t insured per sonal
property on or o ff t he pr emises w ith c ertain
restrictions ag ainst t heft but w ith t he l imitation
of l iability t o $100 w ith r espect t o money and
bank not es….The f unds were surrendered t o
the c ontractor for a l egitimate pur pose. U nder
the l aw, t he s urrender of t he c ashier’s c heck
was the same as if the insured had handed the
contractor $18,884.91 in cash. Under the policy
provisions t he m aximum l iability f or l oss to
such property is limited to $100. The insured is
entitled to $100. Id. at 1341.
Based o n t he a bove, t he s pecific f acts o f eac h c laim m ust be
analyzed under the policy in effect to determine whether coverage exists.
B.

Date of Loss

One of the m ore i nteresting i ssues i n financial fraud c ases, a part
from threshold coverage issues, is determining the date of loss. I nsurers
may take the position that the date of loss is the inception date of the first
investment. In the case of Madoff, some insureds began investing over a
decade ago. This argument r aises t he d efense o f l ate n otice and s uit
limitations a nd t he insureds r esponse of l ack o f k nowledge a nd
implications of the discovery rule.
This a uthor b elieves t hat the b etter analysis und er t he M adoff
scheme i s t hat the d ate o f l oss was D ecember, 20 08 when t he i nsureds
could n o l onger w ithdraw f unds from their ac counts. I t has bee n
determined t hat M adoff i nvestors had t he abi lity t o, and m any di d,
withdraw f unds from t heir ac counts up t o a nd i ncluding N ovember 200 8,
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including am ounts i n excess of t heir or iginal c apital c ontributions. A s
stated in his Plea Allocution, Madoff repaid clients who wished to receive
the profits they believed they had earned or to redeem their principal with
money f rom t he C hase M anhattan b ank a ccount w here t he i nvestors’
money was depos ited i n t he first pl ace. A P onzi S cheme by i ts v ery
nature pays investors richly from new investors’ money until the scheme is
uncovered or ot herwise c ollapses, at w hich time the l oss oc curs. A s n o
loss occurred in the prior policy years, there is no coverage under Policies
in e ffect i n previous y ears. S aid anot her w ay, t he I nsureds did not
experience a l oss i n t he pr ior pol icy per iods because i t w as a m ere
contingency at m ost, and t he I nsureds h ad not s uffered a c ompensable
loss. T he Insureds were not deprived of access to the funds during past
policy y ears as i s d emonstrated by w ithdrawals up t o and i ncluding
November, 200 8 and t he f act t hat no c laims w ere m ade u ntil D ecember
2008. When a f irst-party pr operty pol icy e xpires, an d no l oss ha s bee n
reported, an Insured cannot then “back-date” a l oss to a p ast Policy. T o
allow otherwise would make assessment of risk and underwriting practice
unpredictable, i f not impossible. F or t his r eason, first-party pr operty
policies require that direct physical loss or damage occur during the policy
period and further require that such damage be promptly reported.
Courts have not specifically addressed delayed discovery in cases
involving l oss of m oney or s ecurities or fraudulent s chemes w hich br ing
claims w ithin t he policy per iod ( outside o f fidelity and s urety l aw). O ne
Washington c ourt r efused t o ap ply a di scovery r ule i n a c ase i nvolving
theft at a s torage unit. I n Johnson v. A llstate Insurance Company, 1997
Wash.App.LEXIS 372 ( Wash. A pp. C t), A llstate i ssued t o J ohnson a
homeowner’s pol icy i n F ebruary of 19 92 providing per sonal property
coverage. T he policy s tated t hat i t ap plied “ only t o l osses w hich o ccur
during the policy period.” On November 17, 1993, Johnson made her first
visit to her storage unit. Her belongings were not in the unit. Instead, she
found empty boxes containing paper and things that did not belong to her.
Allstate m oved f or s ummary j udgment on t he g round t hat t here w as no
proof t hat the theft o ccurred dur ing t he p olicy per iod. T he t rial c ourt
granted the motion, stating:
…Johnson c ontends summary j udgment w as
improper bec ause h er hom eowner’s pol icy
provided coverage f or any l oss occurring
during t he p olicy per iod, a nd i t i s u ndisputed
that s he di scovered t he l oss during t he pol icy
period. S he c oncludes t hat ‘ the c ourt c an not
determine that the plaintiff[’]s loss took place at
any time other than when it was discovered....’
We disagree. Johnson’s homeowner’s policy is
an ‘ occurrence’ policy appl ying onl y t o “ losses
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which oc cur dur ing t he pol icy per iod....’
Although t he w ord ‘ loss’ i s not def ined i n t he
policy, i ts m eaning i s pl ain. The pol icy
repeatedly r efers t o ‘ loss t o t he pr operty’, and
in the ‘theft’ section speaks of ‘loss of property
from a k nown place....’ Thus, the word ‘loss’
means damage, injury, or deprivation, not
the discovery of the same. Under the policy’s
‘occurrence’ l anguage, t he de privation s he
insured ag ainst h ad t o oc cur dur ing t he pol icy
period before coverage was triggered. The fact
that J ohnson di scovered her l oss dur ing t he
policy per iod di d n ot t rigger c overage and d id
not preclude summary judgment. Id. at *4.
Arguments relating to date of loss will likely result in a d ebate over
multiple occurrences as an ongoing loss and the potential application of a
discovery r ule f irst articulated i n Prudential-LMI C ommercial Ins. v .
Superior C ourt, 798 P .2d 12 30 ( Cal. 19 90)(the l oss i s s till a c ontingency
under t he pol icy and t he i nsured has n ot s uffered a c ompensable l oss).
Consistent w ith t hat c ase, at l east i n t he Madoff s cheme c ontext, an y
claimed l oss w as a m ere c ontingency unt il D ecember 200 8, w hen t he
insureds could not withdraw their money after the scheme was uncovered.
C.

Number Of Occurrences

An insured may seek to recover for fraud claims under each policy
period t he fraud existed ( as opp osed t o m ultiple l imits within eac h pol icy
period b ased on an argument r elating t o multiple occurrences i n eac h
policy per iod). H owever, ev en i f t he i nsured w ere t o ar gue multiple
occurrences w ithin e ach pol icy per iod, t here i s l aw t hat s upports t he
argument t hat t he i nsured’s l oss du e t o a f inancial fraud scheme
constitutes one occurrence under one policy.
The ISO form defines “occurrence” as:
Occurrence means:
a. A l oss or an ac cident, t o w hich t his
insurance appl ies, including continuous or
repeated exposure t o s ubstantially t he
same g eneral har mful c onditions, w hich
occurs during the Policy Period and results
in personal injury or property damage; or
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b. An offense, to which this insurance applies,
including a s eries of r elated o ffenses,
committed d uring t he P olicy P eriod t hat
results i n personal i njury or property
damage.
Under t hese d efinitions, t he loss must oc cur dur ing t he policy
period and t he M adoff Scheme i s on e oc currence. C onsistent with t he
occurrence l anguage, c ontinuous ex posure t o t he s ame fraud w ould b e
considered on e oc currence un der t he P olicy in ef fect on D ecember 11,
2008, subject to its terms, conditions, limitations and exclusions.
Courts have considered claims involving alleged multiple acts such
as multiple thefts or multiple acts of arson in determining whether the acts
are one or more “occurrences” under a policy. T hese courts tend to find
one occurrence where the losses are part of a c ommon plan or scheme;
where a series of losses are attributable to one cause or related cause; or
where l osses ar e par t o f an or ganized or s ystematic s cheme o r
conspiracy. Madoff’s Ponzi Scheme fits within these definitions.
Regarding t he m ultiple-year-recovery ar gument, t here ar e v arying
court decisions from ar ound t he c ountry on s ingle v ersus multiple
occurrences. For example, the court in Slater v. United States Fidelity and
Guaranty C o, 4 00 N.E.2d 12 56 ( Mass. 1 980), c oncluded t hat t he w ords
“one occurrence” used in an insurance policy which provided no “definition
or other aid to help determine the sense in which those words were used,
[gave] r ise t o an a mbiguity which m ust be c onstrued ag ainst t he
insurer….” Id. at 1259. There, the policy covered “money…for an amount
not ex ceeding $25 0 i n any one oc currence.” T he i nsured s ought t o
recover f or l oss i ncurred w hen hi s em ployee e mbezzled f unds t otaling
$9,000 pur suant t o a s cheme ov er a f ifteen m onth p eriod w here no
individual t heft exceeded $2 50. B ecause t he p olicy di d not define
occurrence, t he court f ound that each theft c onstituted one oc currence,
and the insurer was liable for the total amount of $9,000. Id. at 1262. This
author bel ieves Slater is di stinguishable be cause t he I SO form defines
occurrence t o i nclude r epeated harmful c onditions and r elated o ffenses.
See also Waltham P recision I nstruments, I nc. v . F ederal Ins. C o., 1988
WL 22499 ( D. M ass. F ebruary 26, 198 8)($100,000 ag gregate lim it o f
liability f or l osses i ncurred due t o di shonest ac ts o f one e mployee ov er
several years applied where policy stated that such limit applied for loss or
losses c aused by any em ployee ei ther r esulting f rom a s ingle ac t or any
number of acts and policy contained a non-cumulation clause).
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Under N ew Y ork l aw, i n OTC In ternational, L td. v . A ll those
Underwriters at Lloyds, 2004 WL 235191 (N.Y. S up. Ct. 2004), the court
found t hat a s eries of t hefts by on e e mployee c ould c onstitute on e
occurrence u nder a j eweler’s bl ock i nsurance p olicy w here the damage
was at tributable t o a s ingle c ause, t he e mployee’s s cheme t o s teal
property. The p olicy did n ot d efine oc currence, and t he c ourt found that
construing t he term t o i nclude a s eries o f thefts by one e mployee w as
reasonable. The court al so f ound t hat t he i nsurer’s c onstruction treating
each theft as a single occurrence was unreasonable where the policy had
a $100,000 deductible for each loss and the insurer’s interpretation would
therefore afford the insured little coverage given the nature of its business.
Id. a t * 2-3; see al so Simplexdiam, I nc., v . Brockbank, 7 27 N .Y.S.2d 64
(N.Y. S up. C t. 20 01)(unexplained or m ysterious l oss o f i nventory over a
nine month period was single loss and each item of m issing jewelry was
not a s eparate loss for the purposes of determining whether the value of
the loss reached the threshold to trigger excess coverage).
In EOTT E nergy Corp. v. S torebrand Int’l Ins. Co., 45 C al.App.4th
565 ( Cal. A pp. C t. 19 96), t he i nsured m ade a c laim for 65 3 t hefts o f i ts
diesel fuel over an 11 month period by tanker truck drivers. T he insured
suffered t he l oss of 2 .5 m illion g allons o f i ts di esel fuel d uring t he 1 1
month period. Though the policy did not define “occurrence,” it stated the
following with r egard t o t he d eductible: “ As r espects R eal an d P ersonal
Property, al l c laims for l oss, da mage or ex pense arising out o f any one
occurrence…shall be adjusted as one claim, and from the amount of each
such adjusted claim there shall be deducted the sum of USD 100,000 for
Property Physical Damage….” Id. at 569. The insurer argued that courts
interpreting t he t erm have hel d t hat t he pl ain m eaning o f “ occurrence” i s
an “ event” or “ incident,” and s uch a d efinition c ould n ot e mbrace 65 3
separate thefts. Id. at 575. However, the court, noting that the deductible
clause provided that “all claims” for loss, damage or expense arising out of
any one oc currence s hall be adj usted as one c laim, found t hat
“occurrence” as used in the deductible clause could reasonably embrace
more than one claim. Id. at 575. The court stated:
As us ed i n t he p olicy, t he t erm ‘ occurrence’
reasonably c ontemplates t hat multiple c laims
could, i n at l east s ome c ircumstances, be
treated as a s ingle oc currence or l oss. I t
appears r easonable t o us
that t he t erm
‘occurrence’ as used in the deductible clause is
effectively r eferring t o a l oss. In o ur v iew
EOTT’s objectively reasonable ex pectation
would em brace t he conclusion t hat multiple
claims, all due to the same cause or a related
cause, w ould be c onsidered a s ingle l oss t o
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which a s ingle deduc tible w ould appl y. Id. at
575-76.
Therefore, t he c ourt found t hat i f E OTT c ould es tablish t hat there
was a s ystematic a nd or ganized s cheme to s teal i ts diesel fuel products
and that such scheme was the cause of its loss, then there would only be
a single occurrence subject to a single deductible. Id. at 578. It should be
noted t hat t he EOTT court es sentially anal yzed c ase l aw i nterpreting
liability policies—not property policies.
Peco E nergy C ompany v . B orden, 64 F .3d 8 52 ( 3d C ir. 1995)
involved multiple thefts of fuel oil over a s ix year period. A n independent
trucking c ompany t hat c ontracted t o h aul fuel t o v arious P ECO f acilities
began a s ystematic program o f t hievery f rom s hipments of f uel, s tealing
approximately 6. 1% of t he fuel t hat w as t ransported. I n ar riving at i ts
conclusion, t he Peco court a nalyzed c ase l aw i nterpreting l iability
policies—not property pol icies. S ince t he j ury f ound t hat each t heft w as
part o f a l arger s cheme t o s teal, t he c ourt hel d t hat “ when a s cheme to
steal pr operty i s t he pr oximate and c ontinuing c ause o f a s eries or
combination of thefts, the losses for liability insurance purposes constitute
part of a single occurrence.” Although the court found one occurrence, it
nonetheless found that the appropriate manner of applying the deductible
was to calculate the percentage of loss sustained in each of the six policy
years to the total loss to ascertain the deductible for each policy year. Id.
at 857.
In B.H.D., In c. v. Nippon In s. Co., 46 C al.App.4th 1137 (Cal. A pp.
Ct. 1996), the insured sought coverage under its jewelers block policy for
the $1 17,280 ag gregate v alue o f a s eries of t hefts, no on e o f which
exceeded the $10,000 de ductible. The c laim a rose o ut o f th e theft of
several pieces of jewelry from the insured jewelry store during many visits
over a t hree-month period by the same person. The deductible provision
in t he policy s tated t hat “ each c laim for l oss or da mages ( separately
occurring)…shall be a djusted s eparately an d from t he amount o f eac h
adjusted claim or the applicable limit of liability, whichever is less, the sum
of $10 ,000 s hall be deducted.” Id. at 1 139. T he c ourt hel d t hat t he
deductible pr ovision t hat s pecifically s ubjected e ach l oss “ separately
occurring” t o a $10, 000 ded uctible a pplied separately t o eac h c ompleted
theft. Id. at 114 2. T he c ourt r ejected t he i nsured’s ar gument t hat t here
was one occurrence based on the fact that all the thefts were of the same
kind, committed in the same way and by the same person. Id. at 1141-42.
The c ourt r easoned that, w hile t he t hefts w ere s imilar, e ach was a
completed crime that would have supported a separate count in a criminal
proceeding, and t he thief had no g eneral overall plan to steal a par ticular
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item or a mount, or t o embezzle an ag gregate a mount over an ex tended
period. Id. at 1142.
In Goose C reek Consolidated I .S.D. v . C ontinental C asualty C o.,
658 S.W.2d 338 (Ct. App. Tex. Houston 1 D ist. 1983), two separate fires
were set to two different school buildings located four blocks apart. T he
cause o f eac h fire w as ar son. The i nsured argued t hat s ince i n al l
likelihood t he fires w ere s et by t he s ame i ndividual or g roup, on ly one
deductible s hould be t aken. T he t rial c ourt f ound t hat r egardless o f
whether the same arsonist set both fires, each fire constituted a s eparate
occurrence. I n u pholding t he l ower c ourt, the Texas C ourt o f A ppeals
stated that the “subject fires were not part of a pr ocess of continuum, but
were set at different places and at different times. Whether they were set
by one or di fferent i ndividuals or g roups o f i ndividuals i s o f no
consequence.” Id. a t 34 0. The c ourt w ent o n t o r eject t he i nsured’s
argument that the events were the work of a single arsonist dismissing the
theory as immaterial, stating “[e]ven if this proof is made, it could have no
bearing on t he fact t hat t wo fires di stinguishable i n s pace and t ime
occurred an d t hat one di d not c ause t he o ther.” Id. at 34 1. S ee al so,
Newmont M ines v . H anover I nsurance, 784 F .2d 1 27 ( 2nd C ir.
1986)(where t he c ourt hel d t hat the i ntent of t he policy w as t o provide
coverage f or pr operty dam age eac h t ime i t oc curred un expectedly and
without des ign, u nless t he damage oc curring at on e p oint i n t ime w as
merely p art o f a s ingle, c ontinuous event t hat al ready had c aused ot her
damage); Mohawk M ountain S ki A rea v. American H ome I nsurance C o.,
1995 WL 43696 (Conn. Super., January 30, 1995)(damage from separate
tornados s pawned from s ame h urricane are s eparate “ occurrences”);
Puerto Rico Electric Power Authority v. Phillips, 645 F.Supp. 770 (D.P.R.
1986)(238 s eparate a cts o f v andalism ar e separate “ occurrences” ev en
though all relate to the same labor dispute).
The Newmont M ines case i nvolved dam age t o a r oof o f a c opper
concentrator mill. T he concentrator in question consisted of two adjacent
structures, e ach c apable o f s upporting s eparate v ertical and h orizontal
loads. The two structures were separated in the middle by a double set of
columns. I n 19 79, one s ection of the r oof c ollapsed s ometime b etween
March 1 and M arch 14. The c ollapse w as due t o the w eight o f i ce a nd
snow. O n M arch 17, 1979, a s econd s ection o f the r oof al so c ollapsed
from the weight o f i ce and s now. The i nsurance companies ar gued that
two collapses constituted one occurrence for the purpose of application of
the limits of liability of the respective policies, asserting that the legal test
for determining whether there is one or more occurrence depends on the
cause of the damage and not the items damaged. The term “occurrence”
was not defined in the policy. Id. at 129-132.
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The jury found the losses to be two separate occurrences within the
meaning o f t he pol icies. O n app eal, t he U nited S tates C ourt o f Appeals
for the Second Circuit found that the evidence supported a finding of two
occurrences. The C ourt r ecognized t hat t he c haracterization o f t he t wo
collapses as ei ther one or
two occurrences was significant t o the
assessment o f t he i nsurer’s t otal ex posure un der t he pol icies, as t he
liability was l imited t o a d ollar a mount per occurrence. The c ourt t hen
made a di stinction between t he i ntent of l iability pol icies and pr operty
policies. With liability policies, the court observed, the intent is to protect
an i ndividual or bus iness from l iability f or t heir t ortious c onduct and,
therefore, “it is eminently reasonable to look to the underlying conduct or
cause o f t hat l iability.” T he c ourt w ent on t o s tate: “ On t he ot her hand,
when construing a property damage policy, as we are here, the business
purpose s ought t o be ac hieved by t he par ties i s c onsiderably di fferent.
The goal of such a policy, simply stated, is to provide financial protection
against damage to property. I n accordance with this purpose, the parties
here m ust have intended t o provide c overage f or pr operty dam age eac h
time i t oc curred un expectedly and w ithout des ign, unl ess t he d amage
occurring at one poi nt i n t ime w as m erely part o f a s ingle, c ontinuous
event that already had caused other damage.” Id. at 136-137
The n umber of o ccurrences w as al so at i ssue i n t he i nsurance
litigation s urrounding the September 11 , 2 001 t errorist a ttacks on t he
World Trade Center. Occurrence was defined in the form at issue as “[a]ll
losses or damages that are attributable directly or indirectly to one cause
or to one series of similar causes. A ll such losses will be added together
and t he t otal a mount of s uch l osses w ill be t reated as o ne oc currence
irrespective o f t he period o f t ime or ar ea ov er w hich s uch l osses occur.”
World Trade Center Properties, et. al. v. Hartford Fire Ins., et. al, 345 F.3d
154, 180 ( 2nd C ir. 20 03). The U nited S tates C ourt o f A ppeals for t he
Second C ircuit ag reed w ith t he N ew Y ork District C ourt and held “ [n]o
finder of fact could reasonably fail to find that the intentional crashes into
the WTC of two hijacked airplanes sixteen minutes apart as a r esult of a
single, c oordinated pl an o f a ttack w as, at t he l east, a “ series o f similar
causes.” Id. Therefore, t he S econd C ircuit hel d t hat t he at tacks on t he
WTC c onstituted o ne occurrence as d efined i n t he r elevant f orm. Id. at
180.
In th e Kristo decision di scussed above, t he t rial c ourt c oncluded
that the insureds were entitled to recovery for forty occurrences when they
lost m oney by a f raudulent i nvestment s cheme and aw arded $ 8,000 i n
damages, or 40 times the $200 limit for money. H owever, the reviewing
court found that the loss should not have even been covered, although it
could no t r everse t he $8, 000 j udgment b ecause t he i nsurer h ad no t
appealed it. See Kristo v. GRE Insurance Group, 211 Wis.2d 890, 1997
Wisc.App.LEXIS 500 (Wis. App. Ct. 1997).
Coverage Issues For Financial Fraud Claims Under
First-Party Property Insurance Policies

Page 24

In Reliance I ns. C o. v. T reasure C oast T ravel A gency, I nc., 6 00
So.2d 11 36 ( Fla. App. C t. 199 5), t he c ourt r eversed a finding t hat t here
was c overage under eac h of four c onsecutive pol icies f or l oss r esulting
from on e em ployee’s em bezzlement w hich beg an i n 198 6 an d w as
discovered in March of 1991. T he policy had a discovery provision which
stated that the insurer would pay for only covered loss discovered no later
than one year from the end of the policy period. The court found that this
provision limited the loss to the two policies issued in February 1990 and
1991. T he court also found that other provisions of the policy limited the
loss to only one of those policies. The policy contained a provision which
stated that, if a loss was covered by this insurance and partly by any prior
insurance issued by the insurer, the most the insured would pay would be
the l arger o f t he a mount r ecoverable under ei ther o f t he p olicies. T he
policy al so had a N on-Cumulation o f Li mit of I nsurance c lause which
stated that, regardless of the number of years the policy remained in force,
no l imit c umulates from y ear t o y ear. F inally, t he pol icy defined
occurrence as a l oss c aused by or i nvolving o ne or m ore e mployees
whether t he r esult o f a s ingle ac t or s eries o f acts. B ased on t hese
provisions, the court found that, although the employee’s embezzlements
occurred over a four year period, they constituted a single occurrence. Id.
At 1138.
Though the insured in Reliance relied upon City of Miami Springs v.
Travelers Indem. Co., 365 So.2d 1030 (Fla. 1979), where the court did not
give effect t o a non-cumulation c lause a nd found t hat the i nsured c ould
recover t he $10, 000 l imit for eac h o f t wo c onsecutive pol icy per iods for
misappropriations by the s ame e mployee, the c ourt di stinguished t his
decision based upon the fact that the policy in Miami Springs did not have
the clause relating to losses partly covered by prior policies. I t should be
noted that the Reliance court did state that, if the policy at issue contained
only t he non -cumulation c lause an d not t he pr ovision r elating t o l osses
partly c overed by pr ior pol icies, i t “ might well be i nclined t o follow t he
courts w hich hav e hel d i t i nsufficient t o r estrict c overage t o one of t he
policies.” Id. at 1137 -38. T hough t he Miami S prings decision does no t
reference any de finition o f t he t erm “ occurrence,” t he p olicy i n Reliance
did, a nd y et t he c ourt s till i ntimated that i t m ight al low t he i nsured t o
recover under each policy period if it were not for the provision relating to
losses covered by prior policies. Thus, the policy language on coverage
of pr ior pol icies s hould be r eviewed w hen det ermining t he nu mber o f
applicable policy periods.
As det ailed a bove, t he c ourts have di ffering views r egarding
number of occurrences. The policy language must be carefully analyzed,
including any definition of occurrence, as well as the facts of each case to
determine how the term occurrence will be applied.
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V.

CONCLUDING COMMENTS

Whether an d t o w hat ex tent an i nsured i s ent itled t o r ecover f or
financial fraud claims under a homeowners’ or commercial property policy
will depen d o n t he facts o f the c laim as applied to t he l anguage o f t he
insurance policy. T here m ust a t hreshold coverage analysis as with any
claim under a f irst-party pr operty i nsurance pol icy. T he i nsured m ust
demonstrate a direct physical loss or damage to covered property during
the pol icy per iod f rom a c overed per il or i nsured ev ent not ot herwise
excluded under the policy.
Please d o no t hes itate t o c ontact t he a uthor for ad ditional or
updated information.

Coverage Issues For Financial Fraud Claims Under
First-Party Property Insurance Policies

Page 26

Dennis D . F itzpatrick i s a par tner and s hareholder w ith C lausen M iller
P.C., handling f irst-party pr operty i nsurance, env ironmental l itigation,
professional l iability de fense, c onstruction l aw and s ubrogation matters.
Mr. F itzpatrick has t ried j ury c ases i nvolving c omplex i nsurance l itigation
(including ba d faith de fense) a nd c onstruction c ases ( including
subrogation and des ign pr ofessional defense), w ith t rials i n F lorida,
Tennessee, Oklahoma, Wisconsin and Illinois. He has also been admitted
pro hac vice in many courts around the United States, handling litigation,
arbitrations and mediations. He joined the Firm in 1988 and is licensed to
practice in Illinois, Washington, D.C. and Minnesota. He is admitted to the
U.S. D istrict C ourts for t he N orthern D istrict o f I llinois w here h e i s a
Member o f t he Trial B ar, the E astern D istrict o f Wisconsin and t he
Northern District of Florida. M r. Fitzpatrick was elected to membership in
the Federation of Defense and Corporate Counsel (“FDCC”) and is also a
member of the Property Loss Research Bureau (“PLRB”) 2009 Large Loss
Planning C ommittee. He has s poken at n umerous i ndustry c onferences
and has pr ovided di rect c lient presentations ov er t he l ast decade. H e
would l ike t o ac knowledge t he c ontributions o f C lausen M iller P .C.
Associate C raig A . J acobson i n t he pr eparation of this p aper. T he
analysis, c onclusions and/or opi nions ex pressed i n t his pap er are t he
author’s ow n and d o not n ecessarily r epresent t he o pinions o f C lausen
Miller P.C. or any of its clients.

Coverage Issues For Financial Fraud Claims Under
First-Party Property Insurance Policies

Page 27

AND THE HITS JUST KEEP ON COMING:
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“SUPPLEMENTAL” HURRICANE CLAIMS
W. Douglas Berry
Butler Pappas Weihmuller Katz Craig LLP
777 S. Harbour Island Boulevard, Suite 500
Tampa, FL 33603
(813) 281-1900

I.

INTRODUCTION

Consider: Hurricane Wilma made landfall on the Southwest Coast
of Florida on Oct 24, 2005, as a Category 3 storm, moving eastward, and
exited the state from Palm Beach County.
Case #1: Glass insurer pays condominium association $100,000
after approving prices and contractor. Three and ½ years later, Public
Adjuster submits supplemental claim without specifying amount of
increased claim. Gives insurer 20 days to evaluate and sues carrier on
ninth day for breach of contract.
Case #2:
March, 2009, condominium association files its first
notice of loss. Files sworn statement in proof of loss for in excess of $2
million in November, 2009. Files Civil Remedy Notice (“bad faith” notice
under Florida statutes) nine days after filing proof of loss and before EUO
contending “insurer delay” in paying claim.
As if the hurricane seasons of 2004 and 2005 were not enough to
decimate the insurance companies and provide additional income to
plaintiffs’ lawyers and public adjusters, in an apparent effort to make up for
the calmer weather seasons and economic hard times of the last few
years, a storm of supplemental and newly-discovered hurricane claims are
being presented.
Plaintiffs lawyers are jumping on the supplemental claims
opportunities. For example, the website of an organization that calls itself
“The Hurricane Firm,” located in Casselberry, Florida, advises: “It is not
too late. . . . Even if you have already received a check from the insurance
company, you may still be able to additionally recover benefits.”
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http://aimlawgroup.com/thf/ (11-11-09).
Lawyer” declares on his site:

Similarly, the “Hurricane Ike

Hurricane Ike Underpaid Insurance Claims
Do you feel that your Hurricane Ike Insurance
claim was underpaid?
***
The common result since Hurricane Ike is that
these insurance adjusters will underpay your
claims and you pay the difference when you
discover it will costs [sic] more than they paid
you to make you whole. You may not discover
the true value of your claim until the
contractors begin their work.
When you
supplement your claim with the estimates and
receipts from contractors, your insurance
company may delay or attempt to underpay
your supplemental claim.
We can help. . . .
http://www.http://hurricaneclaimlawyer.com/underpaid-insuranceclaims.html (11/10/09).
Reopening claims or filing supplemental claims may also be
financially beneficial for public adjusters. For example, under Florida law,
when a “public adjuster enters into a contract with an insured to reopen a
claim or to file a supplemental claim for additional payments for a claim
that has been previously paid in part or in full or settled by the insurer,” the
public adjuster is not subject to the same limitation of ten percent for
claims based on events which involved a declaration of a state of
emergency by the Governor, and for the one year period following. Fla.
Stat. §626.854(11)(a).
Within the insurance industry, statistics reflect the following
numbers regarding reopened and new claims submitted to Citizens
Property Insurance during the period from June 18, 2007 - Jan. 31, 2008,
for hurricanes from the 2004 - 05 season:
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Hurricane
Charley
Frances
Ivan
Jeanne
Dennis
Katrina
Rita
Wilma

Total New
8
27
16
15
13
67
1
1,136

Total Reopen
187
485
267
231
90
600
20
5,037

http.//www.taskforceoncitizensclaimshandling.org/presentations.htm
(2-26-08 presentation)(11-11-09).
One Miami defense attorney reports that during the year ending
mid-October 2009, from one carrier alone, she had fifty-two newly
assigned Hurricane Wilma claims, some of which are reopened and some
new. From other carriers during that same period, she had ten to twenty
reopened claims arising out of Hurricanes Wilma and Katrina. Each
matter involves a public adjuster coming back three to four years after the
loss, and the insureds retaining an attorney if they did not have one
previously. The majority of these insureds take the position that the
carrier “did not pay enough” in 2004 - 05, and others received “below
deductible” letters.
Clearly, the floodgates are open and a storm of supplemental
claims and requests to reopen claims is coming through. The balance of
this article discusses the issue of appraisal in connection with these claims
and the various defenses available.
II.

APPRAISAL ISSUES

The filing of supplemental claims and requests to reopen settled
claims after catastrophic losses is not a new phenomenon. Following
Hurricane Andrew, insureds sought to recoup additional losses after
insurers considered the claims satisfied and closed. As a result of those
refilings, the law surrounding appraisal of such claims evolved and was
essentially rewritten in Florida. Prior to the decision of the Third District
Court of Appeal in United S tates F idelity & Guaranty C o. v . R omay, 744
So. 2d 467 (Fla. App. 1999), Florida courts held that an insured only
needed to submit a sworn proof of loss to secure the right to seek
appraisal. See Allstate Ins. Co. v. Sierra, 705 S. 2d 119 (Fla. App. 1998);
Perez v. Allstate Ins. Co, 709 So. 2d 591 (Fla. App. 1998); Llaguno v. Ari
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Mut. Ins. Co., 719 So. 2d 311 (Fla. App. 1998); Harrah v. Allstate Ins. Co.,
721 So. 2d 1266 (Fla. App. 1999). In Romay, the court overruled existing
precedent and held the insureds were required to satisfy all post loss
obligations mandated by their insurance policies in order to seek
appraisal. See also Galindo v. ARI Mut. Ins. Co., 203 F.3d 771 (11th Cir.
2000).
Unfortunately, this reversal came too late for most carriers
confronted with the then-existing unfavorable case law surrounding
supplemental claims.
An insurer generally does not waive its right to assert coverage
defenses by agreeing to participate in an appraisal demanded by the
insured. In Liberty A merican I ns. C o. v . K ennedy, 890 So. 2d 539 (Fla.
App. 2005), the court held that an insurer may contest the appraisal award
and findings even if the process has been completed. In doing so, the
Kennedy court disagreed with the ruling of the Eleventh Circuit Court of
Appeals in Three Palms Pointe, Inc. v. State Farm Fire & Cas. Co., 362 F.
3d 1317 (11th Cir. 2004), in which the court required that the insurer
completely deny the claim and refrain from appraisal to preserve its
coverage defenses. In Mackenfuss v. H anover I ns. Co., 2007 WL
1174098 (M.D. Fla., 2007), the court held that “once an [appraisal] award
has been made, the only defenses that remain for the insurer to assert are
lack of coverage for the entire claim, or violation of one of the standard
policy conditions (fraud, lack of notice, failure to cooperate, etc.).” Id.,
citing Three Palms Pointe, supra, at 1319. Thus, it appears that in federal
court (in Florida), the insurer may raise lack of coverage for the entire
claim, but not for part of the claim, if it goes forward with appraisal. This
is, however, contrary to the state court decision, holding the submission of
a claim to appraisal does not preclude the insurer from asserting coverage
defenses for part of the claim. Kennedy, supra.
III.

DEFENDING AGAINST THE SUPPLEMENTAL CLAIMS

This section discusses available defenses arising out of the policy
from which the claim arises, as well as general contract defenses which
have been used in litigation to defend against supplemental claims or
those claims that are reopened after resolution, either by settlement or a
determination they are below the deductible.
A.

Policy Defenses

1.

Late Notice / Proof of Loss
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The threshold inquiry in response to the supplemental or reopened
claim is to determine whether notice of the claim and the proof of loss, if
any, were submitted in a timely manner. Typical policy conditions include
the following (HO 00 03 10 00):
B.

Duties After Loss

In case of a loss to covered property, we have
no duty to provide coverage under this policy if
the failure to comply with the following duties is
prejudicial to us.
These duties must be
performed either by you, an “insured” seeking
coverage, or a representative of either:
1.
...

Give prompt notice to us or our agent;

***
8.
Send to us, within 60 days after our
request, your signed, sworn proof of loss which
sets forth, to the best of your knowledge and
belief: . . .
Various cases have addressed this issue, and they generally result in a
finding in favor of the insurer.
The case of 1231 Euclid Homeowners Ass’n v. State Farm Fire and
Casualty C o., 135 Cal. App. 4th 1008 (Cal. App. 2006) arose out of
damage to a 10-unit residential condominium following the January 17,
1994, Northridge earthquake. Ten days after the earthquake, the
homeowners’ association submitted a claim to State Farm, but a
determination was made that the damage to the structure was mostly
cosmetic and would cost an amount well below the deductible to repair.
Accordingly, on or about February 18, 1994, the homeowners’ association
withdrew its claim and State Farm closed its file. Nearly eight years later,
however, in December 2001, the homeowners’ association filed an action
against State Farm for breach of contract and breach of the implied
covenant of good faith and fair dealing.
Subsequent to the earthquake, the California legislature enacted
Section 340.9 of the Code of Civil Procedure which extended the filing
period for Northridge Earthquake claims, otherwise time barred, for one
year from the date of the legislation, as long as the insured had contacted
its insurer before January 1, 2000, regarding the possible claim.
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The trial court ruled in State Farm’s favor on the grounds the
insured’s 1994 withdrawal of its claim excused State Farm from any
further performance of any obligation under the policy and precluded any
claim for breach of contract or bad faith The appellate court affirmed
holding, in part, that the insured, in effect, never submitted a claim to
which State Farm was required to respond. The court declared:
[T]he voluntary withdrawal of a damage claim
by an insured arguably has the same legal
consequence as the failure to file any claim at
all or, after filing a claim, the failure or refusal
to provide to the insurer the information
necessary to adjust the claim. . . .
Id. at 1018. In addition, the court advised that the insured’s withdrawal of
its claim constituted a resolution of the claim, to the satisfaction of both
parties, in accordance with the terms of the policy.
Courts interpret policies issued as part of the National Flood
Insurance Program (NFIP) to require strict compliance with the terms and
conditions of the Standard Fire Insurance Policy (SFIP). In Stanton v .
State F arm F ire and Cas. C o., 169 F.Supp. 2d 1109 (D. S.D. 2001), the
insured’s bad faith claim was barred by the insureds’ failure to timely
submit their sworn statement in proof of loss regarding their supplemental
claim. The fact that the supplemental proof of loss was not requested by
the insurer did not overcome the insureds’ duty to provide it. In Stanton,
State Farm paid the insureds $20,639.12 based on their original signed
and notarized proof of loss for flood damage. The insureds advised State
Farm that they sustained additional flood damage that was “inadvertently
missed” during the original claim adjustment. Id. at 1111. Although no
sworn statement was submitted at that time, State Farm paid an additional
$33,371.51 twenty-one months after the loss. When the insureds sued
State Farm for the delay, the court held the SFIP required strict
compliance, and the insureds’ own delays precluded their claim.
In Sodi II, LLC v. Selective Ins. Co., 2008 WL 141204 (D. N.J.), the
insured submitted a claim for flood damage to its basement on April 2,
2005, under its SFIP issued by Selective. The proof of loss was submitted
on May 17, 2005 seeking $7,344.52. On June 29, 2005, Selective paid
the claim in full. In March of 2006, however, the insured discovered
damage to the footings, foundation, floors and walls of the building and its
expert submitted an estimate that the cost of the repairs would be
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$109,165.60. In response to the public adjuster’s request that the claim
be reopened, Selective advised by letters in March and April 2006 that it
had not received documentation to support the claim for additional
damages and that the claim would not be reopened unless the documents
were provided. On April 17, 2006, the insured filed a complaint for breach
of contract, bad faith, and unfair practices. Approximately one year later,
on April 24, 2007, the insured sent a proof of loss for $99,165.60, which
Selective rejected since the documentation still had not been provided. In
granting the insurer’s motion for summary judgment, the court held the
insureds failed to file their proof of loss within the time required under the
policy. It rejected the insureds’ arguments that the proof of loss was
timely because it related back to the first proof of loss which was timely
filed and for which the insurer paid, or that the second proof of loss was
not necessary since it as only amending its prior claim, not asserting a
second claim.
In Dawkins v. Witt, 318 F.3d 606 (4th Cir. 2003), the court granted
summary judgment in favor of FEMA for a suit arising out of a policy
issued under the NFIP, notwithstanding the facts that: (1) the first proof of
loss which was filed after the 60 day period expired was accepted; (2) the
adjuster stated the 60 day period would not be enforced; and (3) the
insurer continued to handle the claim after the deadline had passed.
Bergeron v . A merican N at’l P rop & C as. C o., 2009 WL 1969247
(E.D. La.), involved a Hurricane Katrina flood claim under a SFIP. The
insurer paid the full amount sought by the insureds and closed the claim in
March 2006. In May 2007, the insureds hired a public adjuster and
forwarded a proof of loss for the remainder of flood proceeds available
under the policy. The insurer advised the insured he had not filed the
requisite proof of loss and was precluded from recovery under the policy.
The insured sued. Finding the insured failed to strictly comply with the
requirements, summary judgment was granted in favor of the insurer.
In Prestige Care, L.L.C. v. Certain Underwriters at Lloyd’s London,
2009 WL 1941290 (E.D. La.), the insured’s claim for supplemental
damages from Hurricane Katrina was dismissed because the proof of loss
was filed long after the one year time period required under the NFIP. See
also Lewis v. Allstate Ins. Co., 2009 WL 498509 (E.D. La.) which held that
NFIP policies require strict compliance. A sworn proof of loss which was
submitted without supporting documentation was deficient.
The Florida Supreme Court addressed the issue of “late notice” of
claims in Tiedtke v . F idelity & C asualty C omp. O f N ew Y ork, 222 So.2d
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206 (Fla. 1969). In that case, the insured’s vehicle struck a pedestrian
and injured him. Approximately four months later, the insured provided
the insurer with written notice of the claim and a copy of the complaint,
seeking a defense in the action brought against him by the injured party.
The insurance policy in that case provided that written notice “as soon as
practicable” was necessary for coverage to be afforded to the insured. Id.
at 207.
The court adopted the view that the effect of prejudice in a
delayed notice case is that “while prejudice to the insurer is presumed, if
the insured can demonstrate that the insurer has not been prejudiced
thereby, then the insurer will not be relieved of liability merely by a
showing that notice was not given ‘as soon as practicable’.” Id. at 209. 1
There is no strict formula for determining whether notice was given
in a timely manner by the insured. The court in Renuart-Bailey-Cheely
Lumber & Supply Co. v. Phoenix of Hartford Insurance Co., 474 F.2d 555
(5th Cir.1972) stated that under a policy requiring notice “as soon as
practicable,” the time in which to give notice does not commence until
such time as the insured knows or should have known that a loss
potentially covered under the policy occurred. Several courts have
interpreted notice less than six months after the loss under policies that
require notice “as soon as practicable” as late notice. See generally
Miami National Bank v. Pennsylvania Insurance Company, 240 So.2d 832
(Fla. 3d DCA 1970). The issue of what constitutes “late notice” has been
held by at least one court to be a question for the jury. See Ideal Mutual
Insurance Company v. Waldrep, 400 So.2d 782 (Fla. 3d DCA 1981).

1

The language in HO 00 03 may have the effect of shifting the burden of
proving prejudice back to the insurer, thereby negating the presumption. The
operative terms state:
B.
Duties After Loss
In case of a loss to covered property, we have
no duty to provide coverage under this policy if
the failure to comply with the following duties is
prejudicial to us. . . .
In New York C entral Mut. F ire I ns. C o. v . W ard, 833 N.Y.S. 2d 182
(N.Y. App. Div. 2007), the same language in an automobile insurance policy
was a factor in the court’s decision to require the insurer to show prejudice
resulting from the insured’s breach of notice and proof of loss conditions.
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2.

Failure to Mitigate / Protect the Property

The property insurance policy typically requires the insured to
protect the property as a condition of coverage. For example, HO 00 02
10 00 states:
B.

Duties After Loss

In case of loss to covered property, we have no
duty to provide coverage under this policy if the
failure to comply with the following duties is
prejudicial to us.
These duties must be
performed either by you, an “insured” seeking
coverage, or a representative of either:
***
4.
Protect the property from further
damage.
If repairs to the property are
required, you must:
a.
Make reasonable and necessary repairs
to protect the property; . . .
In Bennett v. Home Ins. Co., 1993 WL 261982 (C.A. 4 (S.C.)), an
action for claims arising out of Hurricane Hugo, the appellate court upheld
the jury’s finding for the insurer based, in part, on the insured’s failure to
mitigate its damages. The insurer had offered an advance to the insureds
to facilitate temporary repairs which would have prevented future damage,
but the insureds did not accept the advance. They later settled the claim,
but a supplemental claim for additional damages was rejected based on
failure to mitigate (and accord and satisfaction- see section II.B. infra).
In Carrizales v . S tate Farm Ll oyds, 518 F. 3d 343 (5th Cir. 2008),
the court opined that, under Texas law, decisions involving conditions
precedent generally required a showing of prejudice to avoid coverage. It
held that the duty to mitigate damages was not a condition precedent to
recovery under the policy; rather it was “an offset to damages.”
Accordingly, prejudice was not an issue.
3.

Limitations on Legal Action Against the Insurer

Property policies typically make the right of the insured to sue the
insurer contingent upon the insured’s having complied with all of the
conditions of the policy and filing within a certain time period, as follows
(CP 00 90 07 88):
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D.

LEGAL ACTION AGAINST US

No one may bring a legal action against us under this
Coverage Part unless:
1.

There has been full compliance with all of the
terms of this Coverage Part; and

2.

The action is brought within 2 years
after the date on which the direct
physical loss or damage occurred.

If an insured has breached any of the policy conditions, such as
those discussed above, a court could bar a suit based on the “Legal
Action Against Us” provision of the policy. The purpose of the “Legal
Action Against Us” provision is to ensure that the insurer is given an
opportunity after the insured has complied with all its post loss contractual
obligations to reach a knowledgeable decision on the claim before having
to defend itself in litigation. It also ensures that the insured cannot adjust
its claims in a court of law before the insurer has even had an opportunity
to decide whether to pay or deny the claim. Goldman v. State Farm Fire
Gen. Ins. Co., 660 So. 2d 300 (Fla. 4th DCA 1995); Bowers v. Safeco Ins.
Co. of American; 369 S.E.2d 547 (1988); Horton v. Allstate Ins. Co., 467
N.E.2d 284 (1984); Lentini B rothers M oving & S torage C o. v . N ew Y ork
Property Ins. Underwriting Assoc., 76 A.D.2d 759 (1980).
In Lewis v. A llstate I ns. Co., 2009 WL 498509 (E.D. La.), the
insureds submitted a claim under a policy issued through the NFIP for
property damage related to Hurricane Katrina. Allstate paid $28,699.53
for the building and $11,600.00 for contents on December 20, 2005. The
plaintiffs made repairs, and sold the property in April 2006. In August
2006, the plaintiffs submitted a proof of loss but provided no supporting
documentation for the additional damage claimed. Allstate rejected the
supplemental proof of loss since it did not meet the SFIP deadline. The
court found the suit was filed more than one year after the supplemental
proof of loss was rejected, and dismissed the case.
In Balkcom v. USAA Cas. In s. Co., 2006 WL 2567915 (N.D. Ga.),
the insured filed a claim for water damage caused by a washing machine
in May 1999. The insurer consented to all of the insured’s repair requests
except with regard to replacement of the upstairs carpet, which the insurer
had cleaned and re-laid. The insured was satisfied with the repairs and
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the file was closed. An inspection of the house by an industrial hygienist
in May 2003 found high concentrations of mold near the laundry room and
the upstairs carpet. The facts indicated there were three incidents other
than the washing machine leak that could have caused the moisture. The
insured submitted a supplemental claim for the mold which it claimed was
caused by the May 1999 leak. The insurer denied the claim based on the
policy exclusions for mold and for faulty workmanship, materials, and
maintenance. After the insurer formally denied the claim, the insured filed
suit on August 12, 2004. The insurer argued even if the exclusions did not
apply, the claim was barred by the one-year suit limitation provision. The
court held the suit limitation period begins to run on the date of the
incident or loss, not the date the insurer receives the proof of loss. Id. at
*2. (Caveat: the insurer may be held to have waived the suit limitation
provision through investigation, negotiation, etc.)
4.

Policy Exclusions

Policy exclusions that did not apply to preclude an initial claim may
provide grounds on which to reject a supplemental claim. For example, in
the case of G.L. Harris v. American Protection Ins. Co., 158 S.W. 3d 614
(Tex. App. 2005), a hail storm damaged the roof of the insured’s vacant
mall property. The claim was settled and paid, other than the retention for
replacement cost holdback, in October of 1995. The insured sold the
building and assigned its rights to the insurance claim to the buyer. In
February 1997, the buyer submitted a supplemental proof of loss seeking
more than $1.8 million for the roofer’s faulty work replacing the roof. The
supplemental claim was rejected on the grounds of faulty workmanship
and 60-day vacancy exclusions. In addition, the policy at issue had
expired in August 1996, before the supplemental claim was made.
The insureds in Hayley v. Allstate Ins. Co., 686 N.W. 2d 273 (Mich
App. 2004), submitted a claim for water damage to their roof which was
caused by ice damming, which Allstate paid in 1999. Repairs were made,
but in 2000 the insureds discovered mold which they claimed was caused
by the 1999 water damage. The insured asked Allstate to reopen the
claim, but Allstate refused to pay. The insured filed suit and the insurer
appealed after its motion for summary disposition was denied. On appeal,
Allstate conceded causation, but argued the claim was not covered based
on the policy’s mod exclusion. The appellate court agreed and reversed
the trial court’s decision.
B.

Standard Contract Defenses
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When a release is executed, it constitutes an agreement or contract
between the parties whereby one party surrenders a legal right or
obligation owed by the other party. The release should extinguish the
claim and bar any further action on the matter released. A valid release
may include unknown claims and further damages. Barth v . R oyal I ns.
Co., 2004 WL 2904306 at *2 (Tex. App.)(citations omitted). The releases
accompanying settlement of claims should bar any supplemental claims or
requests for reopening.
A release may be set aside if it is procured by fraud, duress, undue
influence, misrepresentation, or concealment by the insurer. The insurer’s
breach of fiduciary duty as well as the insured’s ignorance of the contents
of the release, mistake, either mutual or unilateral, and lack of
consideration 2 also constitute grounds to avoid a release. 15 Couch on
Insurance §§ 216:50, 216:55 - 61 (3d ed. 2009).
In the absence of fraud, error or duress, however, a release will
preclude further litigation on a claim for which the release was provided.
In Hicks v. Fidelity-Southern Fire Ins. Co., 251 So. 2d 526 (La. App. 1971),
the court enforced a release issued with payment for damages arising out
of Hurricane Betsy, even though the insured claimed he did not know the
full extent of the coverage or the loss when he executed the release.
Since the insured did not claim fraud, error or duress, the appellate court
held the release barred the insured’s further claims.
The insured’s acceptance of a check which stated it was a full
settlement and release of all claims was considered an accord and
satisfaction 3 of a claim for property damage arising out of a fire and
additional living expenses in Fidelity-Southern F ire I ns. C o. v . Whitman,
422 S.W. 2d 552 (Tex. App. 1967) even though the insurer’s agent had
represented it was only a partial payment. The insured was permitted,
2

To constitute adequate consideration for a valid release, there
must have been a bona fide dispute between the insurer and the
insured as to the amount due. See Morris v. Reed, 510 S.W. 2d 234
(Mo. App. 1974) disagreed w ith o n ot her gr ounds, Brown v . State
Farm Mut. Auto. Ins. Co., 776 S.W. 2d 384 (Mo. 1989).
3

An accord and satisfaction differs from a release in that it is an
agreement to discharge a contract or claim by giving or accepting
something other than what was originally due. It is also an affirmative
defense. 66 Am. Jur. 2d Release § 5 (2d ed. 2009).
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however, to pursue claims for lost property that was stolen or mysteriously
disappeared after the fire.
In Barth v . R oyal I ns. C o., 2004 WL 2904306 (Tex. App.), the
insured filed four separate claims under his homeowner’s policy for: (1) a
leaking sewer pipe; (2) a leaking shower pan; (3) foundation damage
caused by a leaking water line; and (4) leaking water drain lines and
pressure lines. On May 23,1995, the insured executed four releases,
each of which included the following language: “‘[i]t is understood and
agreed that this Release applies not only to settlement of my/our claim for
payment under the above-mentioned policy but also all claims by me/us
relating to the handling by the Company of the aforementioned claim.” . . .
“This Release contains the entire agreement between us and the
Company. . . . .Id. at *2. When the insured asked that his claims be
reopened on the grounds that the problems recurred, the insurer declined
to do so. In affirming summary judgment in favor of the insurer, the court
held, inter alia, that the terms of the releases covered any claims for
damages relating to the plumbing leaks as well as Royal’s conduct in
handling the claims. Id.
In Watson v . S tate F arm F ire and C as. C o., 2008 WL 3287135
(S.D. Miss.), State Farm paid $2,045.01 to the insured under its
homeowners policy for wind damage and took the position most of the
insured’s damage was caused by water, which was excluded. At
mediation on August 10, 2006, State Farm paid $40,500 which the
insureds accepted. The insureds later claimed they did not know the
agreement at mediation was a complete settlement of their claim, and
asked State Farm to reopen it, which State Farm declined to do in May,
2007. Finding “[t]he settlement is a compromise payment made on a
disputed claim,” the court declared it “a valid contract, supported by
consideration and legally biding on the parties.” Id. at *2. The fact that the
insureds had financial difficulties did not obviate this position since there
was no showing of compulsion or incapacity when the settlement
agreement was signed, or that they did not have a chance to determine
the value of their property or obtain expert advice.
The case of Bennett v. The Home Ins. Co., 1993 WL 261982 (C.A.
4 (S.C.)), arose out of damages caused by Hurricane Hugo on September
21, 1989. The insured executed a sworn statement in proof of loss in the
amount of $1,654,967, and upon receipt of payment in that amount, the
insureds accepted and deposited the check without comment or objection
in early April 1990. The insureds sold the property two months later and
assigned their rights to any insurance to the new buyer. The buyer
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submitted a supplemental claim of $1,000,000, and sued Home Insurance
Company when it refused to pay. At trial, the jury found in favor of the
insurer on a theory of accord and satisfaction based on the facts, which
finding was affirmed on appeal.
IV.

CONCLUSION

As the numbers and value of supplemental claims continue to
increase, the defense practitioner and the insurer must be prepared to
address the issues presented by zealous plaintiffs’ counsel and public
adjusters. The foregoing information is provided as an overview and
starting point from which insurers and their attorneys can respond with the
goal of prompt and just resolution of these claims.

And The Hits Just Keep on Coming:
The Proliferation and Handling of
“Supplemental” Hurricane Claims
Page 14

W. Douglas "Doug" Berry, managing partner of the firm, practices in
the coverage department of Butler Pappas, where he is extensively
involved in the analysis and litigation of first and third party coverage
disputes with policyholders. Mr. Berry is a graduate of the United States
Naval Academy, Annapolis, Maryland (B.S., 1969) and the Stetson
College of Law (J.D., 1977). He also holds a Master of Science degree
from the University of Southern California (1974) and a Master of Laws
degree from George Washington University (1989).
Mr. Berry joined the firm in 1989 after completing twenty years of
service in the United States Marine Corps. While in the Marine Corps,
Doug served as infantry officer in the Republic of Vietnam before
attending law school on a Marine Corps scholarship. After graduating law
school, among other assignments, he served as a defense counsel, chief
prosecutor and as a special assistant to the Assistant Secretary of the
Navy. He is a graduate of the National College of District Attorneys Career
Prosecutor Course at the University of Houston, the National Institute of
Trial Advocacy's national course at the University of Colorado and its Trial
Advocacy Instructor course at Harvard University.
Mr. Berry is active in the Insurance Coverage Litigation and
Property Insurance (Chair, 2004-2005) Committees of the Tort Trial and
Insurance Practice Section of the American Bar Association and has
lectured on coverage topics on several occasions for the American Bar
Association, the Defense Research Institute and the Florida Windstorm
Network. He is a member of The Florida Bar, the Bar of the District of
Columbia, the Bars of the Courts of Military and Veterans Appeals, the
Loss Executives Association, the Defense Research Institute, the
Federation of Defense and Corporate Counsel, and the Hillsborough
County Bar Association.

And The Hits Just Keep on Coming:
The Proliferation and Handling of
“Supplemental” Hurricane Claims
Page 15

The Pitfalls, Opportunities and Potential Landmines
Presented by Federal Rule 30(b)(6)
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Partridge Snow & Hahn LLP
Providence RI
I.

INTRODUCTION
When faced with the need to obtain information from a corporation, governmental

organization or other entity, Rule 30(b)(6) is one of the most powerful tools available to counsel.
Pursuant to Federal Rule of Civil Procedure 30(b)(6), a party may depose “a public or private
corporation, a partnership, an association, a governmental agency or other entity” on matters
identified “with reasonable particularity” in a notice or subpoena to that organization. The
organization must then designate, in writing, the “officers, directors, or managing agents, or
designated other persons who consent to testify on its behalf.” The designated persons are to
testify on matters not only known to the corporation or other entity but also as to matters
reasonably available to it. Fed. R. Civ. P. 30(b)(6). Pursuant to Rule 32, a Rule 30(b)(6)
deposition of a party may be used by an adverse party at a hearing or trial for “any purpose.”
Federal Rule 30(b)(6) was enacted in 1970 to: (1) reduce the difficulty in
determining whether a particular employee or agent is a “managing agent” (one whose
statements could be imputed to the organization); (2) curb the practice of bandying “by which
officers or managing agents of a corporation are deposed in turn but each disclaims knowledge
of facts that are clearly known to persons in the organization and thereby to it”; and (3) assist
organizations which “find that an unnecessarily large number of their officers and agents are

being deposed by a party uncertain of who in the organization has knowledge.” Advisory
Committee Notes to Fed. R. Civ. P. 30(b)(6).
The cases interpreting Fed. R. Civ. P. 30(b)(6) highlight potential traps for the
unwary and this articles seeks to serve three purposes: (1) provide an overview of Rule 30(b)(6);
(2) analyze the ways in which the federal courts have interpreted Rule 30(b)(6); and (3) identify
strategies that, in light of the rule and its application in the federal courts, should be considered.
II.

TEXT OF RULE 30(b)(6)
Federal Rule of Civil Procedure 30(b)(6) states:
In its notice or subpoena, a party may name as the deponent a public or private
corporation, a partnership, an association, a governmental agency, or other entity
and must describe with reasonable particularity the matters for examination. The
named organization must then designate one or more officers, directors, or
managing agents, or designate other persons who consent to testify on its behalf;
and it may set out the matters on which each person designated will testify. A
subpoena must advise a nonparty organization of its duty to make this
designation. The persons designated testify about information known or
reasonably available to the organization. This paragraph (6) does not preclude a
deposition by any other procedure allowed by these rules.
The following requirements can be derived from the rule:

III.



A notice of deposition pursuant to Rule 30(b)(6) can be served naming a
corporation or other entity as the witness to be deposed;



That notice must describe with reasonable particularity the matters on
which the examination is requested;



A subpoena to a non-party organization must advise that non-party of its
duty to designate the individuals who will testify on its behalf and as to
which matters.

DUTY TO PREPARE WITNESS PROPERLY
Rule 30(b)(6) requires designated representative(s) of a noticed organization

testify with respect to designated matters “known or reasonably available to the organization.”
When a 30(b)(6) designee speaks, he/she speaks, not for him/herself, but for the entity noticed
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itself. As such, “the law is well established that a [Rule] 30(b)(6) deponent [has] an affirmative
obligation to educate himself as to the matters regarding the corporation.” Calzaturficio
S.C.A.R.P.A., S.P.A. v. Fabiano Shoe Co., 201 F.R.D 33, 36 (D. Mass. 2001). If the person or
persons designated by the organization “do not possess personal knowledge of the matters set out
in the deposition notice, the [organization] is obligated to prepare the designees so that they may
give knowledgeable and binding answers for the [organization].” Id. at 36 (internal citation
omitted). “[T]he duty to present and prepare a Rule 30(b)(6) designee goes beyond matters
personally known to that designee or to matters in which that designee was personally involved.”
Id. (internal citation omitted). Moreover, “the designee must not only testify about facts within
the corporation‟s knowledge, but also its subjective beliefs and opinions” as well as the
corporation‟s “interpretation of documents and events.” United States v. Taylor, 166 F.R.D. 356,
360 (M.D.N.C. 1996) (internal citation omitted). Succinctly, “the designee, in essence,
represents the corporation just as an individual represents him or herself at a deposition.” Id.
Given that corporate or organizational knowledge may be located in many
documents and across multiple individuals, counsel must take an active role in ensuring that the
designated witness is prepared to testify as to what the organization knows about the designated
matters and other information reasonably available to it. “Rule 30(b)(6) explicitly requires [an
organization] to have persons testify as to all matters known or reasonably available to it and,
therefore, implicitly requires persons to review all matters known or reasonably available to it in
preparation for the 30(b)(6) deposition.” 166 F.R.D. at 362. Put another way, if the person
designated for a matter does not possess all of the corporate information (and the information
available to it) on that matter, Rule 30(b)(6) imposes a duty on the corporation to educate its
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designee so that the designee “may give knowledgeable and binding answers for the
corporation.” Id. at 360
In order to comply with this requirement, counsel will often have to prepare the
Rule 30(b)(6) designee through the review of reasonably available sources of organizational
information like documents, past and current employees, prior witness deposition testimony,
deposition exhibits and other sources. See Calzaturficio, 201 F.R.D. at 37-39. This type of
thorough review and preparation is required given Rule 30(b)(6)‟s mandate that a designee be
prepared so that they can “answer fully, completely, and unevasively.” Briddel v. St. Gobain
Abrasives, Inc., 233 F.R.D. 57, 59 (D. Mass. 2005) (quoting from Mitsui & Co v. Puerto Rico
Water Resources Authoirty, 93 F.R.D. 62, 67 (D.P.R. 1981).
The designation of a witness who is unprepared to testify and meet the
requirements of the Rule may amount to a “failure to appear” under Rule 37 and warrant
sanctions. See Resolution Trust Corp. v. Southern Union Co., 985 F.2d 196, 197 (5th Cir. 1993)
(“When a corporation or association designates a person to testify on its behalf, the corporation
appears vicariously through that agent. If that agent is not knowledgeable about relevant facts,
and the principal has failed to designate an available, knowledgeable, and readily identifiable
witness, then the appearance is, for all practical purposes, no appearance at all”).
The practical effect of the duty to prepare a Rule 30(b)(6) witness (and the
potential sanctions for failing to do so) is that a deposing attorney need not settle for non-answers
(e.g. “I don‟t know”) to questions in that deposition. Such non-answers, of course, may be
accurate when the organization as a whole does not know the answer or when the answer is not
reasonably available to it. A deposing attorney should follow up such non-answers with
questions to determine whether the lack of information is truly reflective of the organization‟s
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lack of available knowledge. If so, such lack of knowledge would not constitute a sanctionable
offense. However, if the deponent did not undertake reasonable efforts to ascertain the facts
available to the organization (e.g., in a document or known by an agent or employee of the
organization), such failure may be sanctionable. Counsel dissatisfied with the adequacy of
preparation of a particular designee should seek relief from the court diligently. Failure to do so
may prompt the court to deny relief. Gutierrez v. AT&T Broadband, LLC, 382 F.3d 725, 733
(7th Cir. 2004). In turn, the organization‟s counsel should consider proffering an alternative
witness if the deposition reveals problems with the scope of knowledge of the original designee.
IV.

THE IDENTIFICATION AND PRODUCTION OF THE DOCUMENTS USED TO
PREPARE A RULE 30(B)(6) WITNESS
When preparing a fact witness or expert, there is always a concern that pursuant

to Fed. R. Evid. 612, the documents used to prepare that witness may have to be produced to the
other side. The same danger exists with respect to Rule 30(b)(6) depositions. Fed. R. Evid. 612
provides that if a witness uses a writing to refresh his/her memory before testifying the Court
may, in its discretion, order the production of that writing if it determines the production is
necessary in the interests of justice. Fed. R. Evid. 612.
In interpreting Fed. R. Evid. 612 and attempting to reconcile it with the
protections of the work product doctrine, federal courts have reached inconsistent results as to
whether work product materials (or the very arrangement of already produced materials) shown
to a witness prior to a deposition must be disclosed. In Sporck v. Peil, the Third Circuit made
two important determinations.
First, it held that “the selection and compilation of documents by counsel in the
case in preparation of pretrial discovery falls within the highly protected category of opinion
work product.” 759 F.2d 312, 316 (3d Cir. 1985). Other courts have disagreed that the
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arrangement of documents (not privileged themselves) are protected as work product. See In re
San Juan Dupont Plaza Hotel Fire Litig., 859 F.2d 1007, 1018 (1st Cir. 1988) (characterizing the
reasoning in Sporck as “flawed because it assumes that the revelatory nature of the sought-after
information is, in itself, sufficient to cloak the information with heightened protection of opinion
work product”).
Second, it reversed the trial court‟s order requiring the identification of the
documents selected by counsel because of their privileged nature and because there was
insufficient foundation showing actual reliance by the witness on the documents during the
deposition. Id. at 319. Other courts have similarly refused to order the disclosure of documents
shown to a witness. E.g., Berkey Photo v. Eastman Kodak Co., 74 F.R.D. 613, 617 (S.D.N.Y.
1977) (holding notebooks collecting information about company given to testifying experts were
attorney work product, in line with Sporck, and did not have to be turned over to opposing
counsel).
The contrary review has been expressed in cases like Wheeling-Pittsburg Steel
Corp. v. Underwriters Laboratories, 81 F.R.D. 8 (N.D. Ill. 1978). In that case, the Court held
that the witness‟ use of privileged documents to refresh recollection prior to the deposition
served as a waiver of the privilege. Id. at 9. As such, there was no barrier to their production.
Similar conclusions have been reached by other federal courts. E.g., Redvanly v. Nynex Corp.,
152 F.R.D. 460, 469 (S.D.N.Y. 1993) (even if notes taken by attorney were work product, Rule
612 of Evidence “provides wholly independent basis for the necessity of disclosure of . . . the
notes”).
At least one court has drawn a distinction as to the treatment of documents
reviewed during deposition preparation by Rule 30(b)(6) designees or testifying experts on the
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one hand and ordinary fact witnesses on the other. As to the former, the court reasoned that
“there is a greater need to know what materials were reviewed . . . in preparation for deposition
since the substance of their testimony may be based on sources beyond personal knowledge.”
Nutramax Laboratories, Inc. v. Twin Laboratories, Inc., 183 F.R.D. 458, 469 (D. Md. 1998)
(citing Musselman v. Phillips, 176 F.R.D. 194 (D. Md. 1997) (court ordered disclosure of
attorney work product sent to testifying expert witness and considered by that expert in forming
opinions).
Counsel should keep in mind that whatever they show to a Rule 30(b)(6) designee
in preparation for a deposition or to testify at trial may end up in the hands of the adversary.
Privileged documents should be shown sparingly, and indeed, only when absolutely necessary.
The expectation in such circumstances should be that they will ultimately be turned over to the
other side. Selecting a small set of key documents may be more manageable for the witness, but
it risks exposing counsel‟s thought process too directly and leaves the witness subject to attack
based upon lack of preparedness should other documents be relevant to the designated deposition
topics. Selecting too large a set of documents risks overwhelming the witness, who faces
substantial work beyond his/her normal job when preparing for such a deposition. On balance,
defending counsel and their client may be better served by working with a wider selection of
documents. A broad approach may be needed to comply with the Rule‟s diligent preparation
requirement in any event. Also, it will help protect disclosing counsel‟s strategy and thought
process to opposing counsel. A frank discussion with the witness and the client about the critical
nature of the 30(b)(6) deposition paired with adequate preparation of the witness, can help
ameliorate the downsides of reviewing a substantial number of documents with a witness.
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Counsel should consider keeping a segregated record of which documents the
witness reviewed. It is often helpful to give the witness a binder (or binders) of the documents in
order to help that witness prepare. Such binders can be brought to the deposition so that they are
available to the witness during the deposition. This is particularly important if the 30(b)(6)
witness needs to be educated on, and ultimately offer appropriate testimony on, a number of
different or complicated topics. The cautionary advice often given to witnesses that they should
consider answering, “I don‟t know” or “I can‟t recall,” to questions where they might be unsure
of their answers must be used sparingly in the 30(b)(6) context. Such answers raise problems for
a corporate client beyond those raised in a normal deposition. Whether to provide binders and/or
bring them to a deposition is ultimately a tactical decision counsel must make based upon a
number of factors, including the complexity of the case, the number of documents involved, the
intelligence and dedication of the witness, the ability of opposing counsel, etc. At a minimum,
however, deponent‟s counsel should keep a record of what is shown to a 30(b)(6) deponent in the
event a discovery dispute arises.
V.

DESIGNATING THE ORGANIZATIONAL REPRESENTATIVE
It is the duty and prerogative of the noticed party to designate the witness or

witnesses responsive to the matters identified in a Rule 30(b)(6) notice. If a party wants to
depose particular officers or employees, it must use Rule 30(b)(1). Any person who is willing to
testify on behalf of the organization may do so (including, but not limited to employees or agents
of the organization). Moreover, as the designee is testifying on behalf of the organization as to
its knowledge, the witness need not have personal knowledge of the facts related to the case.
FCC v. Mizuho Medy Co., 07cv189 MMA (NLS), 2009 U.S. Dist. LEXIS 54032, at **6-7 (S.D.
Cal. June 15, 2009) (citing Bd. of Trs. of the Leland Stanford Junior Univ. v. Tyco Int‟l Ltd., 253
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F.R.D. 524, 526 (C.D. Cal. 2008)). The witness likewise need not be a current employee or
officer of the corporation. Finally, an organization may designate more than one representative
to respond to a 30(b)(6) deposition. Different witnesses may be designated for different
categories in the notice.
On occasion, counsel may contemplate or propose multiple designees for the
same topic. Such designation should be avoided and may well be improper. Recall that one of
the purposes behind Rule 30(b)(6) was to avoid “bandying” between multiple witnesses who
deny knowledge of information known by the organization. Multiple designees on the same
topic pose this risk. Such designations may also run afoul of the requirement that a responding
party prepare designees "in order that they can answer fully, completely and unevasively, the
questions posed as to the relevant subject-matter." Calzaturfico S.C.A.R.P.A., S.P.A., v. Fabiano
Shoe Co., 201 F.R.D. 33, 36 (D. Mass. 2001) (internal quotation omitted).
The selection of a 30(b)(6) witness is one of the key responsibilities of counsel.
Numerous factors must be considered, including:
1.

the appearance, presentation, intelligence and savvy of potential designee;

2.

the scope of potential designee‟s existing knowledge, and whether that is
helpful or harmful;

3.

Whether the designee has had access to privileged information;

4.

the designee‟s availability and willingness to prepare, review documents,
meet and listen to counsel;

5.

the potential designee‟s testimonial experience and record;

6.

the likelihood that the potential designee will be deposed whether or not
designated as a corporate representative, and further whether that
individual‟s testimony would bind the corporation as a practical matter
anyway; and

7.

the paper trail connected to that witness.
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Most critically, as the designee speaks for the organization, the witness must be
intelligent and capable. He or she must understand his or her role and the stakes involved.
Usually this points counsel to a more senior member of the relevant management team. Be
careful, however, that the person selected has the time available and the commitment to prepare
for the deposition. At the outset, counsel should have a specific and frank discussion with the
designee and get a commitment from the individual to do the necessary work involved. If
necessary, higher-ups in the organization should be enlisted to ensure this commitment is real
and supported by the organization.
VI.

MATTERS ON WHICH EXAMINATION IS REQUESTED
A.

Reasonable Particularity
The matters on which an organization is to respond in a Rule 30(b)(6) deposition

must be designated with “reasonable particularity” so that the organization can adequately
prepare its witness(es) to testify on those matters. See Mitsui & Co (U.S.A.) v. P.R. Water Res.
Authority, 93 F.R.D. 62, 66 (D.P.R. 1981) (notices are reasonably particular when they are
“sufficient to inform [the noticed organization] of the matters which will be inquired into at the
depositions so that [the organization] can determine the identity and number of persons whose
presence will be necessary to provide an adequate response to any of [the noticing party‟s]
potential questions”).
The designated matters must also be tied to claims at issue in the case and
structured to address questions related to those claims. See Doe v. Yorkville Plaza Assocs., C.A.
No. 92 Civ. 8250, 1996 U.S. Dist. LEXIS 8683, at **19-20 (S.D.N.Y. June 21, 1996) (noting
that designated matters not limited in time or scope to facts relevant to the case at issue were
overly broad, irrelevant and improper); see also Kent Sinclair & Roger P. Fendrich, Discovering
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Corporate Knowledge and Contentions: Rethinking Rule 30(B)(6) and Alternative Mechanisms,
50 Ala. L. Rev. 651, 662-63 (Spring 1999).
Though the parameters of “reasonable particularity” are difficult to determine
with exactness and turn on the particulars of a specific case, the standard is not toothless: “to
allow [Rule 30(b)(6)] to effectively function, the requesting party must take care to designate,
with painstaking specificity, the particular subject areas that are intended to be questioned, and
that are relevant to the issues in dispute.” Prokosch v. Catalina Lighting, Inc. 193 F.R.D. 633,
638 (D. Minn. 2000). Some courts have held that a corporation is under no duty to designate
corporate representatives when the notice fails to adequately describe the matters on which
examination is to be conducted. E.g., Hi-Plains Elevator Mach., Inc. v. Mo. Cereal Processors,
Inc., 571 S.W.2d 273, 276 (Mo. Ct. App. 1978) (interpreting an analogous rule and holding a
deposing party needed to comply with the requirement that it describe the matters on which it
seeks to depose a corporate entity in order to trigger the entity‟s responsibility to designate
persons to testify on those matters).
“Courts interpret what constitutes „reasonable particularity‟ in the context of the
case at issue.” James C. Winton, Corporate Representative Depositions In Texas-Often Used
But Rarely Appreciated, 55 Baylor L. Rev. 651, 675 (Spring 2003). Broad or generic deposition
notices do not satisfy the reasonable particularity requirement. See Kalis v. Colgate-Palmolive
Co., 231 F.3d 1049, 1057 n.5 (7th Cir. 2000). For example, a designation calling for all
information supporting a denial or an averment in a complaint or answer has been deemed too
broad and insufficient under the Rule. Skladzien v. St. Francis Regional Med. Ctr., C.A. No. 951518-MLB, 1996 U.S. Dist. LEXIS 20621, at * 2 (D. Kan. Dec. 19, 1996) (a designation that a
30(b)(6) representative testify as to “any statement of fact set forth in the Amended Complaint
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filed in this action to which defendant has made a denial in its Answer to the Amended
Complaint” was too broad and “does not provide with reasonable particularity the matters on
which examination is requested”); see also SmithKline Beecham Corp. v. Apotex Corp., C.A.
No. 98C3952, 2000 U.S. Dist. LEXIS 667, at *26-28 (N.D. Ill. Jan. 24, 2000) (holding that
inquiry into company‟s “responses to Defendants‟ Interrogatories and requests for production,
along with subject identified therein” was not only unduly burdensome but also impermissibly
trespassed into areas of work product and attorney-client privilege); Sinclair & Fendrich, 50 Ala.
L. Rev. at 662. A notice requesting testimony as to a broad swath of documents already
produced may also be problematic. See Michilin Prosperity Co. v. Fellowes Mfg. Co., C.A. No.
04-1025, 2006 U.S. Dist. LEXIS 32064, at **5-6 (D.D.C. May 23, 2006) (A matter of inquiry
seeking testimony with respect to approximately 2000 pages of documents produced by the
organization deemed not reasonably particular).
The designation of the matters upon which testimony is sought is critical to both
the deposing and defending party. As the deposing party, counsel must take care to designate
topics that are specific enough to elicit the needed testimony and to withstand objection or
obfuscation with regard to the scope of required preparation of the witness.
Deposing counsel should also carefully consider all matters upon which it may
ultimately seek testimony via Rule 30(b)(6) before noticing such a deposition. Pursuant to Fed.
R. Civ. P. 30(a)(2)(A) leave of court is required to depose a deponent who has already been
deposed. There is a split in authority whether that rule applies to Rule 30(b)(6)
depositions. Compare Ameristar Jet Charter, Inc v. Signal Composites, Inc., 244 F.3d 189 (1st
Cir. 2001) (affirming a district court decision holding that Rule 30(a)(2) requires leave before a
corporation can be deposed a second time under Rule 30(b)(6)) with Quality Aero Tech., Inc. v.
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Telemetrie Elektronik, 212 F.R.D. 313, 319 (E.D.N.C. 2002) (holding that at least where the
topics covered in the notices were different, leave was not required for a second Rule 30(b)(6)
deposition as "Rule 30(b)(6) depositions are different from depositions of individuals" and
nothing in the rule which "restricts a party to a single 30(b)(6) deposition").
In certain circumstances, taking a series of 30(b)(6) depositions makes sense. For
example, it has become increasingly common for counsel to use a 30(b)(6) deposition early in a
case to explore e-discovery issues and gain an understanding of where and how such records are
kept. Similarly, a Rule 30(b)(6) deposition can be an efficient and effective way to explore other
preliminary and discrete issues, such as the location or identity of documents or witnesses,
damages, specific technical issues or the like. Counsel, however, should not assume that
adversary counsel will agree with this procedure. Consequently, the best practice would be,
in cases which warrant it, to either: (1) reach an agreement with opposing counsel as to the
number and scope of multiple Rule 30(b)(6) depositions of the same entity; and/or (2) raise the
issue by motion or at a conference with the judge and get approval for a phased discovery
process (for example, allowing a deposition regarding the storage, retrieval and nature of
electronic documents and, thereafter, a deposition for the same organization on substantive topics
after electronic documents have been produced and reviewed). In the right context, even if a
Court agrees that leave is required, it will grant it. Foreclosure Management Co. v. Asset
Management Holdings, LLC., C.A. 07-2388, 2008 U.S. Dist. LEXIS 75489 (D. Kan., Aug. 21,
2008).
From the perspective of deponent‟s counsel, the areas of expected testimony are
equally critical. It is these topics that define both the scope of necessary preparation and the
binding effect of any testimony on the corporation. Counsel should ensure that the categories
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reflect discrete, understandable and manageable areas of inquiry. If counsel does not understand
the scope of the expected inquiry, it is a sure bet that opposing counsel and the witness will have
differing views as well. Vague or overbroad terms should be clarified or defined. Avoiding
confusion helps the witness and the process. In fact, the American Bar Association recommends
that if one is “unclear about the meaning and intent of any designated area of inquiry [one]
should communicate in a timely manner with the requesting party to clarify the matter so that the
deposition may go forward as scheduled.” ABA Civil Discovery Standards, § 19(e), available at
http://www.abanet.org/litigation/discoverystandards/2004civildiscoverystandards.pdf.
B.

What To Do If The Topics Designated Fail To Provide Reasonable
Particularity
If the matters designated in the 30(b)(6) notice fail to provide reasonable

particularity (i.e., the designations make it difficult or impossible to know how to prepare the
representative for the deposition), then the best practice is to object to the notice and to
communicate that objection to opposing counsel prior to the deposition. Proposing alternative
formulations of the noticed matters designed to address the concerns behind the objection and
reaching agreement with the deposing counsel is also helpful and may avoid the cost and
expense of motion practice. It also shows good faith in the event the matter comes before the
Court. If any agreements or clarifications are reached or if any objections are made as to the
scope of the depositions, it is important that they be reduced to writing and made part of the
record of the deposition. Correspondence of counsel should be made exhibits at the outset of the
deposition.
Not only is an attempt to resolve any dispute regarding the scope of the
designated matters good practice, it is required by rule before any motion for protective order can
be filed in Federal court. Before seeking a motion for protective order, the movant must confer
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or attempt to confer with the affected parties and must include a certification of their efforts in
any motion filed with the Court: “[t]he motion [for protective order] must include a certification
that the movant has in good faith conferred or attempted to confer with other affected parties in
an effort to resolve the dispute without court action.” Fed. R. Civ. P. 26(c)(1).
It is worth noting that in some instances, Courts have relied on their broad power
to regulate discovery to lay out a framework (in complicated cases) as to the scope of discovery
and the extent to which a designee will have to prepare to respond in a Rule 30(b)(6) deposition.
See, e.g., Gray v. Derderian, C.A. 04-312, 03-483, 2007 U.S. Dist. LEXIS 94870, at **73-77
(D.R.I. Dec. 28, 2007) (limiting scope of examination with respect to particular Rule 30(b)(6)
topics and specifying, specifically, what the witness would and would not have to do to prepare
for testifying on those topics).
VII.

THE DEPOSITION
A.

Examination Beyond The Scope Of The Notice
As discussed supra, the deposing party has a duty to describe with reasonable

particularity the matters on which examination is requested. The question logically follows -can deposing counsel go beyond the scope of the noticed areas of inquiry and ask the Rule
30(b)(6) deponent questions (and compel answers) unrelated to those areas on the notice?
Federal courts have split on this issue.
1.

Take One -- The Deposing Party May Not Inquire As To Matters Outside
The Scope Of The Notice

In Paparelli v. Prudential Insurance Company of America, plaintiff‟s counsel
asked questions of a corporate designee in a Rule 30(b)(6) deposition which were beyond the
scope of the subject matter set forth in the Notice of Deposition. 108 F.R.D. 727, 729 (D. Mass.
1985). Defense counsel objected to the questions and instructed the witness not to answer and
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the opposing counsel moved for sanctions. Id. Plaintiff‟s counsel admitted that the questions
were beyond the scope of the subject matter of the Rule 30(b)(6) notice, but maintained that “the
subject matter stated in the Rule 30(b)(6) notice does not limit the scope of the deposition and
that counsel for the plaintiff can ask a witness produced pursuant [thereto] any question and the
witness must answer on behalf of the corporation to the extent that the witness is able.” Id.
The Court, in reviewing the text of Rule 30(b)(6) and the notes of the Advisory
Committee, observed that “there is nothing which indicates that the „matters upon which the
examination is requested‟ which are listed in a 30(b)(6) deposition notice limit the scope of the
examination.” Id. Despite that observation, the Court concluded that “such a limitation is
implied by the procedure set forth in the rule and the reasons for the rules‟ adoption as noted by
the Advisory Committee.” Id.
The Court held that a corporate representative was under no obligation to respond
to questions beyond the scope of the notice. Id. at 730 (“I rule that if a party opts to employ the
procedures of Rule 30(b)(6) . . . to depose the representative of a corporation, that party must
confine the examination to the matters stated „with reasonable particularity‟ which are contained
in the Notice of Deposition.”) Id. The Court based its decision on the following:


In light of the purpose of the rule to allow a deposing party to obtain information
on certain matters from a corporation without having to name the individual
within the corporation to be deposed, “it makes no sense for a party to state in a
notice that it wishes to examine a representative of a corporation on certain
matters, have the corporation designate the person most knowledgeable with
respect to those matters, and then to ask the representative about matters totally
different from the ones listed in the notice.” Id. at 729-30.



The Rule obligates the noticed corporation to prepare a designee to respond to
questions on those certain matters in the notice on behalf of the corporation and
was designed to “avoid the problem which arose when a party noticed a particular
officer of the corporation and the corporation had no way of knowing what
matters were going to be the subject of the inquiry and whether the particular
officer . . . knew anything about those matters.” Id. at 730. “[T]his purpose of the
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rule would be effectively thwarted, if a party could ask a representative of a
corporation produced pursuant [to Rule 30(b)(6)] to testify as to matters which are
totally unrelated to the matters listed in the notice and upon which the
representative is prepared to testify.” Id.


“[T]he fact that the notice must list the matters upon which examination is
requested „with reasonable particularity‟ also lends weight to the notion that a
limitation on the scope of the deposition to the maters specified in the notice is
implied in the rule.” Id. If one were to allow a deposing party to ask questions
beyond that notice, “the requirement that the matters be listed „with reasonable
particularity‟ would make no sense.” Id. The “matters known or reasonably
available to the organization” which the Rule requires a corporate representative
to testify about is limited the by those “matters upon which examination is
requested.” Id.
a.

The Proper Way To Prevent Such Inquiry Is To Object And
Pursuant to Rule 30(d) Suspend The Deposition And Seek A
Protective Order, Instructions Not To Answer Are Inappropriate

Though the Paparelli Court agreed that such inquiry was precluded by the Rule,
the Court found that counsel‟s instructions to the witnesses not to answer were improper. Id. at
731. Rule 30(c) requires that “evidence objected to shall be taken subject to objections.” Id. at
730. Instructions not to answer are appropriate only to protect privilege or trade secrets. Id. The
Court held that the defendant‟s counsel should have utilized Rule 30(d) and moved immediately
with the Court to limit the scope of the deposition. Id. at 731. It is unclear if Fed. R. 30(c)(2)‟s
provision which allows for instructions not to answer not only to assert a privilege but to present
a motion under Rule 30(d)(3) undermines the Court‟s analysis that an instruction not to answer is
improper (as the Court recommended suspending the deposition and asserting a Rule 30(d)
motion).
2.

Take Two -- The Scope of A Rule 30(b)(6) Deposition Is Not Limited To
Noticed Matters

In King v. Pratt & Whitney, the Court was similarly faced with the issue of
whether a deponent produced pursuant to Rule 30(b)(6) may only be questioned regarding the
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topics described in the notice or more broadly as any other deponent. 161 F.R.D. 475, 475 (S.D.
Fla. 1995). The King Court specifically considered the decision in Paparelli and rejected it. Id.
at 476. In its eyes, to limit the scope of the deposition to those matters contained in the notice
would be impractical as the deposing party could simply re-notice a deponent under the regular
notice provisions and ask him/her the same questions as to which objections were lodged. Id.
The Court held that Rule 30(b)(6) is best read as follows:
1) Rule 30(b)(6) obligates the responding corporation to provide a witness who
can answer questions regarding the subject matters listed in the notice.
2) If the designated deponent cannot answer those questions, then the corporation
has failed to comply with its Rule 30(b)(6) obligations and may be subject to
sanctions, etc. The corporation has an affirmative duty to produce a
representative who can answer questions that are both within the scope of the
matters described in the notice and are “known or reasonably available” to the
corporation. Rule 30(b)(6) delineates this affirmative duty.
3) If the examining party asks questions outside the scope of the matters described
in the notice, the general deposition rules govern (i.e. Fed. R. Civ. P. 26(b)(1)), so
that relevant questions may be asked and no special protection is conferred on a
deponent by virtue of the fact that the deposition was noticed under 30(b)(6).
4) However, if the deponent does not know the answer to questions outside the
scope of the matters described in the notice, then that is the examining party‟s
problem.
Id. at 176. Addressing the concerns raised by Paparelli, the Court concluded that the above
interpretation did not render the “„describe with reasonable particularity‟ language „superfluous‟;
rather, it imposes an obligation on a corporation to provide someone who can indeed answer the
particular questions presaged by the notice. Rule 30(b)(6) does not limit what can be asked at
deposition.” Id.
The approach taken in King has been adopted by most courts which have
addressed this issue. Philbrick v. eNom, Inc., 593 F. Supp. 2d 352, 363 n.16 (D.N.H. 2009). To
be safe, counsel should prepare witnesses not only for those areas designated in the 30(b)(6)
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notice, but for all other areas on which they might likely be questioned given their position in the
organization and knowledge of underlying facts. There often is not a bright line between the
deponent‟s knowledge and the corporation‟s knowledge. Often, the 30(b)(6) deponent is chosen
because that individual knows the most about the issues involved. Put simply, it is best that a
witness be prepared for any foreseeable questions before the witness is under oath and being
deposed.
Importantly, counsel for the deponent should take care to maintain an accurate
record as to what questions relate to designated and un-designated matters. In preparing the
witness, counsel should advise the witness to keep that distinction in mind as well. If questions
are posed beyond the scope of topics set forth in the deposition notice, the witness can indicate
that he or she was not asked to prepare to respond to such questions on behalf of the organization
and therefore his/her knowledge on that topic is limited to personal knowledge. In these
circumstances, the witness should feel free to respond that, based upon his/her own knowledge,
he/she does not know the answers to such questions, should that be appropriate and accurate.
Deponent‟s counsel should object to those questions and “note on the record that answers to
questions beyond the scope of the Rule 30(b)(6) designation are not intended as answers of the
designating party and do not bind the designating party.” Detoy v. San Francisco, 196 F.R.D.
362, 367 (N.D. Cal. 2000). That way “[p]rior to trial, counsel may request from the trial judge
jury instructions that such answers were merely the answers or opinions of individual fact
witnesses, not admissions of the party.” Id. at 367. This is especially important as at least one
court has excluded testimony. procured during a Rule 30(b)(6) deposition, regarding matters on
which the witness was not designated to testify. McLellan Highway Corp v. United States, 95 F.
Supp. 2d 1, 25-26 (D. Mass. 2000) (excluding Rule 30(b)(6) deposition testimony during
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consideration of motion for summary judgment as it concerned topics on which the particular
witness was not the designated corporate representative).
B.

Questions About Legal Positions Or Contentions And The Facts Supporting
Them
Is it appropriate to ask a Rule 30(b)(6) representative to identify all facts the

representative asserts support a given contention or legal position? Not so surprisingly, this is
another area of some disagreement within the Federal Courts. “Lower courts seem to agree that
the attorney-client privilege does not preclude a Rule 30(b)(6) deposition concerning the facts
underlying a party‟s allegations.” Taylor v. Shaw, C.A. No. 2:04-cv-01668-LDG-LRL, 2007
U.S. Dist. LEXIS 16305, at *8 (D. Nev. Mar. 7, 2007) (quoting from United States Equal
Employment Opportunity Comm‟n v. Caesars Entm‟t, Inc., 237 F.R.D. 428, 433 (D. Nev.
2006)). The courts are split, however, over whether the work product privilege protects Rule
30(b)(6) designees from answering questions pertaining to the facts supporting a party‟s
contentions. Id. at *9.
In American National Red Cross v. Travelers Indemnity Company of Rhode
Island, the Court was faced with the question of whether it was proper for counsel to instruct a
Rule 30(b)(6) witness to refuse to answer questions about “„the facts and documents which [the
party] contends supports‟ its affirmative defenses.” 896 F. Supp. 8, 12 (D.D.C. 1995). In that
case more than 200,000 pages of documents had been exchanged during discovery and the Court
held that the effort in selecting and compiling facts and documents relevant to each separate
affirmative defense constituted work product which was shielded from discovery under the work
product doctrine: “[i]n cases that involve reams of documents and extensive document discovery,
the selection and compilation of documents is often more crucial than legal research.” Id. at *
3(citing Shelton v. Am. Motors Corp., 805 F.2d 1323 (8th Cir. 1986). The Court in American
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National Red Cross held that when counsel requested a description of the “facts and documents
which [the party] contends supports” each of its affirmative defenses, deposing counsel “was
asking questions that intruded upon protected work product; in effect, what [deposing counsel]
was requesting was insight into [the opposing side‟s] defense plan.” Id.
The Court in Protective National Insurance Co. v. Commonwealth Insurance, took
the contrary position and held that a deponent was obligated to provide the factual basis for its
allegations as questions related thereto did not elicit the mental impressions of the party‟s
lawyers. 137 F.R.D. 267, 281 (D. Neb. 1989). So long as the deposing counsel is seeking only
the facts that support the allegations, the work product doctrine was not implicated. Id. at 282.
The Court also declined ordering the use of contention interrogatories to discover the facts
concerning the allegations as the designated witness was an accountant with sufficient familiarity
with the issues implicated in the case and the allegations on which the deposing counsel sought
information were not purely legal. Id.; see also Canal Barge Company v. Commonwealth Edison
Company, C.A. No. 98 C 0509, 2001 U.S. Dist. LEXIS 10097 at *6 (N.D. Ill. July 19, 2001)
(Court rejected objections that questions in Rule 30(b)(6) deposition sought impermissible legal
conclusions and stated that “inquiry regarding a corporation‟s legal position is appropriate in a
Rule 30(b)(6) deposition” and that only when the questions involve complicated legal issues
would contention interrogatories be more appropriate); but see J.P. Morgan Chase Bank v.
Liberty Mut. Ins. Co., 207 F.R.D. 361, 362 (S.D.N.Y. 2002) (“In a nutshell, depositions,
including 30(b)(6) depositions, are designed to discover facts, not contentions or legal theories,
which to the extent discoverable at all prior to trial, must be discovered by other means”);
Wilson v. Lakner, 228 F.R.D. 524, (D. Md. 2005) (“[w]hereas the facts of a relevant incident or
incidents are proper for 30(b)(6) inquiry, the contentions, i.e., theories and legal positions, of an
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organizational party may be more suitably explored by way of interrogatories and the Court may
properly order (as the Magistrate did here) that contentions only be inquired into in this
fashion”).
Interestingly, a court siding with the view articulated in Protective National
Insurance noted that if the inquiry into facts supporting a legal conclusion would be appropriate
with a contention interrogatory, “it is not apparent how the same information would be otherwise
unavailable through questions posed to a deponent in the course of a deposition.” Security Ins.
Co. of Hartford v. Trustmark Ins. Co., 218 F.R.D. 29, 34 (D. Conn. 2003). While this may have
apparent facial consistency, anyone who has drafted interrogatory answers and also prepared a
witness and defended a deposition knows that the two are completely differences processes
entirely. The authors would submit that to the extent an opponent seeks to bind an organization
to a definitive delineation of the facts that support a particular contention, such an inquiry is
complicated and requires the exercise of legal judgment (e.g., taking into account legal and
forensic issues). Interrogatories may indeed be the appropriate and best procedure for such
discovery.
Counsel for deponents should carefully review the areas of proposed inquiry with
the issue of work product in mind. If, in counsel‟s estimation, a proposed area of inquiry seeks
work product or legal conclusions, this may be a proper basis to seek clarification from opposing
counsel or, ultimately, instructions from the court prior to the commencement of the deposition.
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VIII. THE BINDING EFFECT OF RULE 30(B)(6) DEPOSITIONS
As discussed supra, a Rule 30(b)(6) deposition notice requires that an
organization produce one or more persons to testify with respect to the matters set out in the
notice and to adequately prepare the designees to testify as to the organization‟s knowledge or
information reasonably available to it: the designees must be prepared “so that they may give,
complete, knowledgeable and binding answers on behalf of the corporation.” Marker v. Union
Fidelity Life Ins. Co., 125 F.R.D. 121, 126 (M.D.N.C. 1989) (emphasis added) (internal citations
omitted). There is some confusion in the law about how the answers obtained in a Rule 30(b)(6)
deposition “bind” the organization. Does it mean more than what Rule 32 provides, i.e., that the
deposition can be used against the organization for any purpose? Is it a judicial admission,
precluding any attempt to contradict or further elaborate after the deposition is taken?
In other words, what does “binding” mean? Most courts appear to hold that the
answers are not judicial admissions and that evidence at trial may explain or contradict a
statement or position taken at a Rule 30(b)(6) deposition by a designee:
It is true that a corporation is bound by its Rule 30(b)(6) testimony, in the same
sense that any individual deposed under Rule 30(b)(1) would be “bound” by his
or her testimony. All this means is that the witness has committed to a position at
a particular point in time. It does not mean that the witness has made a judicial
admission that formally and finally decides an issue . . . . Evidence may be
explained or contradicted. Judicial admissions, on the other hand, may not be
contradicted.
W.R. Grace & Co. v. Viskase Corp., C.A. No. 90 C 5383, 1991 U.S. Dist. LEXIS 14651, at **56 (S.D.N.Y. Oct. 15, 1991) (emphasis added).
In Otis Engineering Corporation v. Trade & Development Corporation, which
involved improper installation of a natural gas well, Plaintiff‟s 30(b)(6) designee testified that the
“lower C-ring slip” broke permanently and Defendant‟s counsel attempted to preclude the
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Plaintiff from testifying at trial that the upper slips, as opposed to the lower slip, was an issue in
the case. C.A. No. 92-1574, 1994 U.S. Dist. LEXIS 3132, at *2 (E.D. La. 1994). The Court
concluded that if any party “attempts to materially alter a Rule 30(b)(6) deposition, the opposing
party has the ability and the responsibility to cross-examine and impeach the witness using the
different, but sworn to, prior testimony. The trier of fact then determines, which, if any, of the
testimony to credit.” Id. If there were any prejudice by the attempt to change the testimony, the
Court said it would be willing to consider extending discovery to allow the prejudiced party to
investigate the new claim. See id.
However, other courts have taken a far more draconian view of the term
“binding” and have precluded parties from proffering new or different facts or positions than
those taken in a Rule 30(b)(6) deposition and have refused to consider affidavits in opposition to
a motion for summary judgment that differ from the deposition testimony unless the party “can
prove that the information was not known or was inaccessible” at the time of the deposition. See
Rainey v. Am. Forest & Paper Assoc., 26 F. Supp. 2d 82, 94 (D.D.C. 1998). Put another way,
these courts appear to treat Rule 30(b)(6) statements as judicial admissions as opposed to
evidentiary, factual admissions.
In Rainey, the Court agreed with a plaintiff who argued that Rule 30(b)(6)
precluded the defendant from asserting facts in an affidavit (by another individual who was not
the designee) that differed from those articulated by the designated representatives in the
deposition. Id. The Court stated that the plaintiff‟s theory is consistent with both the letter and
spirit of Rule 30(b)(6) because (1) the Rule states that the corporate representative shall testify as
to matters known or reasonably available to the organization, (2) that as such, the designee is
speaking for the corporation about matters to which it has reasonable access, and (3) the Rule
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requires that a designee be prepared to give “binding answers.” Id. (internal citations omitted).
The Court refused to consider the affidavit and granted summary judgment in favor of the
plaintiff. Moreover, the Court refused to consider allowing the plaintiff to depose the affiant
instead of refusing to consider the affidavit: “[i]f such were the remedy, corporate parties would
have every incentive to „bandy‟ or attempt „trial by ambush‟ as the only downside to their
strategy would be that their adversary might eventually procure access to their theretoforeconcealed witness. This incentive structure would eviscerate the force of Rule 30(b)(6) . . . .”
Id. at 96.
Analyzing this split, the Seventh Circuit has rejected the Rainey position. See
A.I. Credit Corp. v. Legion Ins. Co., 265 F.3d 630 (7th Cir. 2001). In a case on summary
judgment, the party moving for summary judgment asserted that A.I. Credit could not rely on
testimony that differed from that in a Rule 30(b)(6) deposition. Id. at 637. The Court concluded
that Rule 30(b)(6) and its express language that a corporate designee “testify as to matters known
or reasonably available to the organization” does not support the argument that the Rule “binds”
a corporate party unless the “corporation shows that contrary information was not known to it or
available.” Id. “Nothing in the advisory committee notes indicates that the Rules go so far.” Id.
The Court specifically rejected the reasoning of Rainey and cited two other district court cases
which had taken the different view. Id. (citing Indus. Hard Chrome, Ltd. v. Hetran, Inc., 92 F.
Supp. 786, 791 (N.D. Ill. 2000) (“testimony given at a Rule 30(b)(6) deposition is evidence
which, like, any other deposition testimony, can be contradicted and used for impeachment
purposes”) and United States. v. Taylor, 166 F.R.D. 356, 362 n.6) (Rule 30(b)(6) deposition
testimony does not bind corporation in sense of judicial admission)).
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Given this split in authority, there exists the potential for Rainey preclusion of
later contrary or additional evidence. As a result, should an answer be incomplete or incorrect,
the best practice is to seek to supplement the information provided at the deposition as soon as
practicable. See Ierardi v. Lorrilard, Inc., C.A. No. 90-7049, 1991 U.S. Dist. LEXIS 11887, at
**8-9 (E.D. Pa. Aug. 23, 1991) (finding that a claim of ignorance at a Rule 30(b)(6) deposition
by a designee would preclude the presentation of evidence on the same subject at trial and noting
that pursuant to Fed. R. Civ. P. 26(e)(2) there is a duty placed upon parties to amend a discovery
response if incorrect when made or if no longer true); see also James C. Winton, Corporate
Representative Depositions in Texas-Often Used But Rarely Appreciated, 55 Baylor L. Rev. 651,
731 (Spring 2003) (“Whether or not the wording of Rule 26(e)(2) in fact applies to corporate
representative depositions of its own force, the extension of the duty (and right) timely to
supplement prior responses during a corporate representative deposition works in favor of the
corporate party, allowing it to provide additional information as discovery progresses, additional
facts are revealed and theories develop”).
This dispute as to the “binding” effect of Rule 30(b)(6) deposition testimony has
spilled over into the amending of deposition testimony through errata pursuant to Fed. R. Civ. P.
30(e). Fed. R. Civ. P. 30(e) provides that on request a party or witness shall have thirty days
after the transcript becomes available to review it and “if there are changes in form or substance,
to sign a statement listing the changes and the reasons for making them.” Literally read the rule
would appear to allow amendment to form or substance of depositions within thirty days of the
transcript being available. However, the Federal courts have split as to whether a party or
witness may substantively change deposition testimony via errata. Some courts have held that if
the procedural requirements of Rule 30(e) are met, a deponent may change any and all of the
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substance of the deposition testimony. See, e.g., Foutz v. Town of Vinton, 211 F.R.D. 293, 295
(W.D. Va. 2002). Others have read the rule as precluding changes that materially alter or
contradict the testimony. See, e.g., Rios v. Bigler, 847 F. Supp. 1538, 1546-47 (D. Kan. 1994).
Those courts that have precluded material changes do so on the basis that a deposition “is not a
take home exam” and that errata sheets cannot be used to alter what has been testified to under
oath. Wyeth v. Lupin, 252. F.R.D 295, 296 (D. Md. 2008) (citing Garcia v. Pueblo Country
Club, 299 F.3d 1233, 1242 (10th Cir. 2002).
In jurisdictions where the courts do not approve of material changes to sworn
testimony through use of errata, they have noted that the rule has particular application when
parties attempt to change Rule 30(b)(6) testimony. In Wyeth v. Lupin, a Rule 30(b)(6) witness
for Lupin made certain party admissions concerning a critical issue in the case during that
witness‟s deposition. Id. at 296. The Court noted that Lupin‟s witness had “an affirmative
obligation to be prepared on the noticed topics so that she could give complete, knowledgeable,
and binding answers on behalf of the party.” Id. Given that obligation, the Court deemed
Lupin‟s proposed changes to the testimony as an impermissible attempt to “exert ultimate control
over its 30(b)(6) testimony” which would “undermine the Rule 30(b)(6) deposition.” Id. at 297;
see also Trinity Homes LLC v. Ohio Casualty Ins. Co., C.A. No. 1:04-cv-1920-SEB-DML, 2009
U.S. Dist. LEXIS 88697, at *28-30 (S.D. Ind. Sept. 25, 2009) (holding the use of errata sheets to
attempt to undo testimony of Rule 30(b)(6) witnesses impermissible and deeming it “a tactic
which as been rejected by numerous courts”).
Consequently, it is important to consider rehabilitating a Rule 30(b)(6) designee‟s
testimony during the deposition on direct examination rather than waiting until its conclusion to
submit errata sheets. In fact, the Wyeth court, in striking errata sheets attempting to materially
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change Rule 30(b)(6) testimony, observed that counsel for the designee was present during the
deposition, that there was no apparent witness intimidation or badgering, and that counsel had
the opportunity to complete the record or clear up now asserted ambiguities. 252 F.R.D. at 297.
If changes, by errata, are to be attempted, then it must be done as soon as possible and all of the
requirements of Rule 30(e) should be followed to the letter, including, the provision of the
statement of reasons for the changes.

Some portions of these materials have been submitted for publication to the MCLE for inclusion in a
volume on discovery practice in Rhode Island.
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I. Introduction
Since I originally authored and presented this paper approximately five years ago,
nanotechnology has gained significantly more attention from the public at large, the scientific
community, and the insurance industry. This paper will provide an update on what has recently
occurred in these various venues. While there is no silver bullet that provides the answer to the
utility of nanotechnology products versus the environmental and human harm, there are cautions
that must be heeded from all perspectives.1
II. Nanotechnology - What Is It?
Nanotechnology has been around for decades2; however, it has recently emerged as a
major manufacturing force and is consistently referred to as the new industrial revolution or the
nanotechnology revolution.3 It has been stated:
“Every nation in the world is looking at nanotechnology as
a future technology that will drive its competitive position
in the world economy.”4
A significant number of Fortune 500 companies, as well as smaller companies
worldwide, have been scrambling to create new products and grab a corner of the existing
market.
While nanotechnology has many definitions, the term is derived from the Greek word
“nanos” which means “dwarf.” Within that context, the following definitions have been used in
an attempt to conceptualize the process:5

1

For an excellent update discussion on these issues, see Orlyn “Skip” Lockard, III, Nano Torts – Small Science
Raises Big Liability Questions, DRI-Annual Meeting, October, 2009.
2
The earliest known use was by the Abassid Dynasty in the glaze for their pottery. CNRS Institute des Sciences
Chimique Seine-Amont, New Materials International, The Oldest Known Nanotechnology Dates Back To The 9 th
Century <http://www.newmaterials.com/news/680.asp> (March 22, 2004).
3
John C. Monica, Jr., Patrick T. Lewis & John C. Monica, Preparing for Future Health Litigation: The Application
of Products Liability Law to Nanotechnology, 3 Nanotechnology L. & Bus. 54 (February/March 2006) (referring to
nanotechnology as one of the foremost innovations of the 21 st Century).
4
Ann M. Thayer, Nanotech Meets Market Realities, 80 Chemical & Engineering News 17 (July 22, 2002) quoting
Neal Lane, Professor of Physics, Rice University. Businesses in the United States, Australia, Canada, China,
Denmark, Finland, France, Germany, Israel, Italy, Japan, Korea, Malaysia, Mexico, Netherlands, New Zealand,
Norway, Philippines, Singapore, Sweden, Switzerland, Taiwan, Thailand, and the United Kingdom manufacture
nano-type products. See generally, Project on Emerging Nanotechnologies, Consumer Products Liability,
http:/www.nanotechproject.org/inventories/consumer/.
5
Joseph A. Ziemianski, Bryan P. Vezey, Amber Akers, Emerging Property and CGL Insurance Claims Trends, 742
PLI/Lit. 251, 306 (May 2006).
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III.



It is a process of molecular manufacturing.



It describes a range of technologies performed on a nanometal scale6 with
extensive applications in various industries.



It involves manipulating an atom or molecule to a desired configuration.



It differs from traditional industrial technologies because it builds things from the
bottom up.

What Are Its Uses?

The chemical, cosmetic, pharmaceutical, technology, and textile industries have targeted
nanotechnology as a phenomenon that will transform their markets. It has been estimated by the
National Science Foundation that “[t]he market for nanotechnology is expected to grow around
$200 billion in 2010 from about $50 billion in 2006 … and could exceed $1 trillion within 15
years.”7 Other published reports state that nanotechnology will be responsible for $3 trillion of
the U.S. economy by 2015, and the U.S. Government is investing $4 billion in nanotechnology
over the next five years.8 Even though these projections are futuristic, over 200 consumer
products are presently being marketed having used the nanoscale process, including the
following:9


Sunscreens and other cosmetics, including UV protection and anti-wrinkle cream



Sunglasses—use of protective and anti-reflective coatings



Textiles—increase wind proofing, waterproofing, and reduction of wrinkling and
staining



Sport Equipment—ski wax, tennis rackets, and tennis balls



Televisions—use of nanotubes which utilize less energy

6

A nanometer is one thousand millionth of a meter or, in other words, one millimeter equals a million nanometer
Swiss Re & Annabelle Hett, Nanotechnology: Small Matter, Many Unknowns 5 (2004).
7
Michael Fitzpatrick, Risk & Insurance, Technology:
Size Matters http://www.riskandinsurance.com/
041001_feature_2.asp (last accessed Oct. 31, 2006) citing National Science Foundation, National Science
Foundation Has Predicted A (USD) 1 Trillion Market By 2015 for Nano Products, 252 Industry Week 41 (2003).
8
Rodd Zolkos, The Next Asbestos Thing?, Industry Focus 18 (January 2006).
9
For an excellent discussion of existing products see Allianz, Small Sizes That Matter: Opportunities and Risks of
Nanotechnologies (Christopher Lauterwasser ed. n.d.).
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It is projected that the future uses of nanotechnology are limitless. The following
“domains” have been referenced as those that will benefit from nanotechnology changes: 10


Electronics and communications—flat panel displays, data storage, and power
efficiencies



Chemicals and material—energy efficiency that lowers pollution in automobiles,
stronger drill bits and cutting tools, and magnetic fluids for vacuum seals and
lubricants



Pharmaceuticals, health care and life—structured drugs, delivery systems,
replacement parts for the body, and bone and tissue regeneration



Manufacturing—precision engineering, new processes and tools, chemical
mechanical polishing, etc.



Engineering technologies—batteries, solar cells, clean fuel, lighter materials, and
small circuits



Space exploration—lighter vehicles, robotic systems, energy generation, and
management



Pollution control—materials to reduce pollution and recycling opportunities



National Security—detector and detoxifiers and surveillance systems

As with any revolutionary technology, however, there are significant risks that are
attributed to the “unknown.”
According to Government Policy and Initiatives in Nanotechnology Worldwide 2007, the
United States invested $1.05 billion in fiscal year 2006 and $1.3 billion in fiscal 2007 in
nanotechnology.11 That compares to an estimated $5.2 billion that Japan intends to spend on
nanotechnology between 2006 and 2010 as part of its $208 billion Science and Technology Basic
Plan.12

10

For an excellent discussion of potential products see id.
Pat Rizzuto, Report Lists Government Agencies Working on Applications of Nanotechnologies, Products Safety
and Liability 795 (Aug. 27, 2007).
12
Id.
11
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IV.

What Are the Risks?

Nanotechnology holds a great deal of promise for developing new products. However,
many individuals in the insurance industry view nanotechnology as an emerging risk because of
its possible harmful impact on human health and the environment.13
Much insight and foresight goes into the development and marketing of any new
invention or product. All too often, however, hindsight reveals that appropriate risk assessments
were not undertaken. There is little information on the health and environmental impact of this
new technology. Early studies do indicate that nanoparticles may have significant health
consequences, including lung and heart disease.14
The National Science and Technology Counsel has issued a report through its
Nanotechnology Environmental and Health Implications Working Group Technology
Subcommittee that identifies “the research and information needed in order to enable sound risk
assessment and risk management of nanoscale materials and the products that incorporate
them.”15 The report further recognizes the need to understand the potential health and
environmental effects of nanoscale materials and noted:
Risks posed by nanomaterials, like risks posed by
chemicals, cannot be easily generalized. Both hazard and
exposure potential will vary for different nanomaterials and
for different products or applications that incorporate
nanomaterials.16
A recent study by the National Academy of Science noted that: “. . . the increasing use of
engineered nanoscale materials in industrial and consumer products will result in greater
exposure of workers and the general public to these materials.”17
If this phenomenon sounds familiar, it has been reported that “nanoparticles could be the
„asbestos of the future‟ because, like asbestos, by infiltrating lung cells nanoparticles can enter

13

Gloria Gonzalez, Nanotechnology Poses Potential Risks to Environment, Health, Business Insurance, p. 21
(Dec. 3, 2007).
14
Walter J. Andrews, Amy K. Savage & Michael S. Levine, Nanotechnology: Tiny Technology, Big Risk?, 15
Andrews Ins. Coverage Litig. Rep. 9 (Dec. 17, 2004); see also, Monica, Lewis & Monica, supra at n.2.
15
Letter from John H. Marburger, III (Sept. 20, 2006), in Nanoscale Science, Engineering, and Technology
Subcommittee, Committee on Technology, National Science and Technology Counsel, National Nanotechnology
Initiative Environmental, Health, and Safety Research Needs for Engineered Nanoscale Materials (2006).
16
Id. at 4.
17
Nat‟l Academy of Science, Review the Federal Strategy for Nanotechnology – Related Environmental, Health,
and Safety Research, 3 (2009).
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human cells.”18 Whether this is a fair comparison remains to be seen; however, the physical
properties of nanomaterials have been recognized as creating potential harmful exposures, and
are the subject of health studies.19
A May 2008 New York Times article stated that nanotubes, one of the wonder materials
of the new age of nanotechnology, may carry a health risk similar to that of asbestos.20
An article published in the journal Nature Nanotechnology reported that a team of
researchers injected nanotubes into the abdomens of mice which induced lesions similar to those
that appear on the outer lining of the lungs after the inhalation of asbestos.21 The researchers,
though, portrayed their results as good news by providing people who work with nanotubes with
knowledge of how to minimize the damages.22 “In a sense, we‟re forewarned and forearmed
now with respect to nanotubes” said Anthony Seaton, a professor of environmental and
occupational medicine at the University of Aberdeen in Scotland.23
A recent article in the Journal of Molecular Cell Biology24 raised similar concerns about
the safety of nanoparticles and noted that there was experimental evidence that polyamidoamine
(nanocarriers for drug delivery) can induce autophagic cell death in culture and in vivo in an
acute lung injury in mice and contributes to mortality. 25 Of significance, there has been a recent
report of an industrial accident that occurred in China in a factory that processed polystyrene
boards for use in the printing and decorating industry. Nanoparticles were being sprayed on the
boards which resulted in a smoky work environment. As a result of a defective ventilation
system, the smoke was not being removed. The workers were exposed to the nanoparticles,
which allegedly caused shortness of breath, pleural effusion, and pericardial effusion. Two of
the workers reportedly died of respiratory failure.26

18

Andrews, supra at n.9.
Guy Carpenter, Nanotechnology: The Plastics of the 21st Century? , p. 12 (2006).
20
Kenneth Chang, In Study, Researchers Find Nanotube May Pose Health Risk Similar to Asbestos, New York
Times, Section A22, May 21, 2008.
21
Poland, Craig, Rodger Duffin, Ian Kinloch, Carbon Nanotubes Introduced Into The Abdominal Cavity of Mice
Show Asbestos – Like Pathogenicity In A Pilot Study, 423-428 Nature Nanotechnology 3 (May 20, 2008).
22
Chang, supra.
23
Chang, supra.
24
M. Lui, T.J. Zhang, A.S. Stutsky, Acute Lung Injury: A Yellow Card for Engineered Nanoparticles, Chinese
Academy of Science and Oxford University Press, Li et al. (2009), http://jmcb.oxfordjournals.org/cgi/content/
full/1/1/6.
25
Id.
26
Song, Y., Li X., Du X., Exposure to nanoparticles is related to pleural effusion, pulmonary fibrosis, and
granuloma, Eur. Respir. J. 2009 Sep:34:559-67. See also, Marion Palmer, “Nanotechnology. The importance of
monitoring research into the potential health and safety implication of nanotechnology,” Cauopian Product Liability
Review, 36 (September, 2009), p. 2-3.
19
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Vicki Colvin, a professor of chemistry at Rice University in Houston, who was not
involved in the Nature Nanotechnology study, said that she saw no need to restrict the use of
nanotubes in products, but that their use should be better labeled.27 “I‟m not alarmed,” Professor
Colvin said, “but it seems we should have better information about where it is and how it‟s being
used.”28
In 2007, Rep. Jim Saxton (R-N.J.), the ranking House Republican on the Joint Economic
Committee, issued a report stating that products made with nanotechnology should be labeled,
and private companies should be required to disclose safety tests they conduct on
nanomaterials.29
Further, Congress should make it easier for companies to collaborate on research into the
general environmental, health and safety effects of nanotechnology.30 The potential adverse
effects of nano-products has not gone unrecognized by various regulators.31 For example:


21st Century Nanotechnology Research and Development Act, 15 U.S.C. § 7501
et. seq.



National Nanotechnology Initiative Amendment Act of 2009 (H.R. 554, 111th
Cong. (2009))



Toxic Substance Control Act, 15 U.S.C. § 2601 et. seq.



Federal Fungicide, Insecticide, and Rodenticide Act (FFIRA), 7 U.S.C. § 136a
et seq.



NIOSH, Strategic Plan for NIOSH Nanotechnology Research and Guidance:
Filling the Knowledge Gaps (Feb. 28, 2008)



California Department of Toxic Substances Control, Chemical Information
Call-In: Carbon Nanotubes

In addition to human health risks, there is speculation that nanotechnology also possesses
the potential to cause property damage from fires and explosions, pollution to the water supply,

27

Chang, supra.
Chang, supra.
29
Rep. Jim Saxton, Nanotechnology: The Future is Coming Sooner Than You Think,
http://www.house.gov./jec/publications/110/nanotechnology_03-22-97.pdf (last accessed December 29, 2008).
30
Id.
31
See, Lockard, supra at 703-709 for a discussion of current regulation. See also, Maksim Rakhlin, Regulating
Nanotechnology: A Private-Public-Insurance Solution, 2008 Duke L. & Tech. Rev. 0002.
28
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air and soil, and even engineering and product safety risks.32 Where such exposure exists,
corporate America and the insurance industry must assess the potential liability and associated
future litigation.
V.

What Are The Liabilities?

As with asbestos, benzene, welding fumes, and silica, liability claims against the
manufacturers and distributors of nanomaterials will come from those individuals who are
exposed in the workplace and those individuals exposed as a result of the use of such products.
It is axiomatic that manufacturers and distributors will face litigation that is based primarily on
traditional product liability principles.
Indeed, the Washington Post reported the first known recall of a nanotechnology based
product because of reports of personal injury. German regulators reported at least 77 cases of
severe respiratory complaints in a period of one week arising from the use of a bathroom
cleansing produce known as Magic Nano. Six of the complainants were hospitalized with
pulmonary edema.33 While a complete discussion of products liability is beyond the scope of
this paper, claims against manufacturers and distributors will allege design defects,
manufacturing defects and defects as a result of inadequate warnings or instructions.34 In
addition to this type of litigation, there undoubtedly will be various regulatory challenges. For
example, the International Center for Technology Assessment has filed a petition with the United
States Food and Drug Administration (“FDA”), requesting that the FDC take immediate
regulatory action with respect to products composed of engineered nanoparticles35 The petition
is based upon a comprehensive report36 issued by the Friends of the Earth and seeks a recall of
nano-suncreens.37
As discussed below, such potential liabilities will obviously result in insurance claims
which will implicate various insurance coverage issues. The clear impact of such liability claims
and coverage disputes have only just begun to be understood.

32

Id.
Nanotechnology Cleanser Recalled for Chest Pains, Hospitalizations, 15 Mealey‟s Emerg. Toxic Torts 21 (April
7, 2006).
34
For a general discussion of the implications of products liability and its application to Nanotechnology, see
Monica, supra at n.2.
35
International Center for Technology Assessment, Legal Actions: Nanotechnology, CTA Legal Petition on FDA’s
Failure to Regulate Health Threats from Nanomaterials <http://www.icta.org/global/actions.ctm?
page_id=15&section_title=Nanotechnology> (May 16, 2006).
36
Friends of the Earth & Georgia Miller, Nanomaterials, Sunscreens and Cosmetics: Small Ingredients Big Risks
(May 2006).
37
For a general discussion of the petition, see Sonia E. Miller, Converging Technologies: Sunscreen Risk?, 235
N.Y.L.J. 5 (May 30, 2006).
33
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VI.

What Are The Insurance Coverage Implications?38

With new technology comes new risk, and the risks associated with nanotechnology pose
new challenges for the insurance industry. As one industry leader observed:
The insurance industry is concerned, not so much because
experience shows that new technology developments tend
to give rise to new loss scenarios, as because the extent of
these potential claims can either be difficult or impossible
to assess correctly.39
The risks are viewed as a function of the rapid growth and pervasiveness of
nanotechnology, and of medical and scientific uncertainty concerning its impact on human
health, safety and the environment, which is attributed to the very characteristics of nanoparticles
that make the technology revolutionary—their size (incapable of measurement using normal
techniques); reactivity and conductivity (more reactive and conductive than larger particles); and
routes of exposure (dermal, inhalation and ingestion).40
The property and casualty insurance risks encompass occupational and environmental
exposures, and consumer product engineering and safety. Thus, from an insurance coverage
perspective, the risks will implicate many common coverage forms:41


General Liability



Products Liability



Product Recall



Workers‟ Compensation



Environmental Liability



Property

38

See generally, Nano Insurance Issues: Nanotechnology Law Report, http://www.nanolawreport.com/articles/
nano-insurance-issues-1/.
39
Supra at n.5, 39.
40
Supra n.13.
41
Gen Re & Charlie Kingdollar, Nanotechnology – Will Minute Items Have a Huge Impact on the P/C Industry?
Hazardous Times (Sept. 2004) and supra at n.7.
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Lloyd‟s of London has noted that the following types of policies may be impacted by
risks related to nanotechnology: professional indemnity, medical malpractice, director‟s and
officer‟s liability, general liability, employee‟s liability, and products liability.42
Though it is assumed that claims are inevitable, insurance industry leaders agree that the
industry will not be able to quantify potential losses related to nanotechnology risks, and that it is
too soon to tailor policy forms to nanotechnology risks.43 This is because the technology
occupies a broad field with non-uniform risk characteristics; there is a lack of common language
or set of definitions for the technology; and there is presently a low exposure of risks to the
general population.44
Nevertheless, several risk management concerns have emerged from early industry
discussions. For example, the industry has acknowledged that long-term loss accumulation
generated by long latency periods for human health and environmental impact will result in a
“stacking of limits” problem, caused by occurrence policies that have trigger obligations (e.g.,
manifestation, injury-in-fact, exposure, and continuous trigger theories) under multiple policies
over several years.45 To solve this problem, several industry leaders advocate for “claims made”
coverage for nanotechnology risks.46
The industry is also mindful of current trends in judicial interpretation of pollution
exclusions, which require traditional environmental damage to invoke this defense to coverage.
Thus, questions abound whether the exclusion will afford protection in many loss scenarios,
including consumer product, occupational exposure, product recall, and other contexts.47 Among
the questions raised are whether nanoparticles will qualify as “pollutants,” and whether the loss
results from a “discharge, dispersal or release.”48
Lloyd‟s of London, in assessing the impact of the potential risks, suggested the following
coverage options:49


Monitor and research emerging risks which would help account for unforeseen
and unanticipated risks.

42

D. Baxter, “Nanotechnology: An Insurer‟s Perspective,” Emerging Risks, Lloyd‟s of London (Mar. 11, 2008).
Supra nn. 7, 13 & 21
44
Supra n. 4
45
Supra n. 7
46
Supra nn. 5, 7 & 21
47
Supra n. 21
48
Supra n.9
49
See D. Baxter, supra n.42
43
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Price policies adequately and hold additional capital to take into consideration
new risks and capital reserves.



Totally exclude coverage for nanotechnology businesses.



Exclude and write back into the policy with limited cover.



Only accept claims within a fixed period.

Continental Western Insurance Group, in 2008, issued the first nano-specific commercial
insurance exclusions in the United States which provided that this:
. . . endorsement excludes bodily injury, property damage, and personal
and advertising injury related to the exposure of nanotubes and
nanotechnology in any form. This includes the use of, contact with,
existence of, presence of, proliferation of, discharge of, dispersal of,
seepage of, migration of, release of, escape of, or exposure to nanotubes
or nanotechnology. 50
Other companies, such as Lloyds of London and Swiss Re, have recommended that
insurers issue short term coverage, which is a way of avoiding risks associated with latent
claims. The concept of fortuity is also implicated by nanotechnology claims. The known loss
doctrine (which bars coverage for losses of which the insured was aware before policy inception
and the loss-in-progress doctrine (which bars coverage for losses in progress at policy inception)
may also be implicated by nanotechnology claims.51 Studies of the health effects related to
exposure to nanoparticles are ongoing; however, some studies already suggest that nanoparticles
can be toxic. The extent to which the nanotechnology industry proceeds in spite of known risks
to human health certainly may give rise to policy defenses based upon these doctrines.52
It is generally recognized, however, that the best approach to insurance related issues and
risk exposure is an upfront understanding of the potential risks. This is best achieved through
defined underwriting and risk management protocol. For example, Zurich Insurance has
established a Nanotechnology Exposure Protocol (“ZNEP”) and explained:
By working closely with corporate customers, collecting data on the
specific nanoparticles they were using, learning about the specific
applications where they‟re employed, and then by combining this
50

For a discussion of the basis for this exclusion, see http://www.nanolawreport.com/articles/nano-insurance-issues1/(10/29/09).
51
Supra n. 9
52
Id.
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information, Zurich could form a global overview of nanotechnology and
its various facets of risk. Such an activity would not only be a very good
way to protect its business, but could form a basis for providing risk
management advice to its customers going forward. 53
In fact, Lloyd‟s of London has made recommendations that the following questions be
asked by the insurer of its nano-insureds:


What nanotechnologies does the company use?



What are the known hazards of those materials?



What are potential hazards of those materials?



Has the material‟s toxicity been studied?



Has its environmental impact been studied?



Does the company follow any voluntary nano-specific EHS guidelines?



Has the company performed a life cycle assessment related to its use of nanomaterials?



Does the insured advise its customers about its use of nanotechnologies?

While insurance companies are certainly sensitive to the impact of the risks associated with
insured‟s that are involved in nanotechnology, it is generally recognized that insureds must
take a proactive approach to protect against liability and adverse financial impact. The
following are recognized as inquiries that insureds need to consider:54
1.

Determine the nature of the nano-materials being manufactured.

2.

Is an expert needed?

3.

What regulations are applicable and unique to the business.

4.

Do a cost benefit analysis concerning applicable disclosure.

53

For discussion of Zurich‟s assessment of nano issues, see http://www.nanolawreport.com/articles/nano-insuranceissues-1/(10/29/09).
54
See generally, J.R. Mitchell, C.S. Mendelsohn and M.D. Bogie, Nanotechnology Litigation: Factors to Consider
when Addressing Your Clients, Nanotechnology & Life Cycle Analysis Workshop, Chicago, IL. November 5-6,
2009.
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5.

Consider the internal impact of the manufacturing process on employees and on
the work environment.

6.

Understand insurance coverage issues.

7.

Consider professional involvement in trade associations and governmental
groups.

Such questions and relevant answers should be used by both insurance companies and
insureds in assessing insurance related questions and potential covered and non-covered claims.
VII.

Conclusions

With emerging technologies come new risks. Studies of the human health effects and the
effects on the environment will be needed to appropriately assess these risks. The insurance
industry has learned from its experience with other emerging technologies that the coverage
implications can be wide-ranging. While changes in policy forms may be premature, the
insurance industry will need to continue to closely monitor the implications of this new
technology.
© COPYRIGHT 2009 Goldberg Segalla LLP, ALL RIGHTS RESERVED
543345.1

14

POST-LEVINE: WHAT REMAINS OF PREEMPTION
OF PRESCRIPTION DRUG FAILURE-TO-WARN CLAIMS?
BY JEFFREY R. PILKINGTON AND HOWARD M. CYR, III
(NOVEMBER 30, 2009) 1

INTRODUCTION
In March 2009, the Supreme Court issued one of the most anticipated decisions in
the field of prescription drug litigation. In Wyeth v. Levine, 2 the Court articulated basic
preemption principles that courts and litigants will follow for years to come. This article
addresses the viability of two forms of preemption for prescription drug failure-to-warn
claims in the post-Levine era.
Part I examines “broad preemption” of failure-to-warn claims such as those at
issue in Levine. Despite the Court’s rejection of preemption under the specific facts of
Levine, impossibility preemption may still be available where the manufacturer presents
“clear evidence” that the Food and Drug Association (“FDA”) would have rejected a
stronger label.
Part II evaluates “generic preemption,” a preemption defense available only to
generic drug manufacturers. According to this defense, state law failure-to-warn claims
are preempted because: (1) federal law prohibits generic manufacturers from revising
their labels which, in turn, means that it is “impossible” to comply with both federal and
state law; or (2) they pose an “obstacle” to the objectives of the Hatch-Waxman
Amendments to increase the availability of low-cost generic drugs. Although generic

1

The authors would like to recognize and thank Geoffrey C. Klingsporn, Jeffrey S. Vail and Deborah
Werth of Davis Graham & Stubbs LLP for their significant contributions to this article.

2

__ U.S. __, 129 S. Ct. 1187 (2009).

manufacturers had some success with this defense before Levine, the vast majority of
courts since, including Mensing v. Wyeth, Inc., 3 have rejected generic preemption.
BROAD PREEMPTION AFTER LEVINE – PREEMPTION OF FAILURE-TO-WARN
CLAIMS AGAINST PHARMACEUTICAL MANUFACTURERS

I.

A.

Basic Preemption Principles Revisited.
Under the Constitution’s “Supremacy Clause,” federal law is the law of the land,

fully enforceable in state as well as federal courts; and when federal and state law
conflict, federal law wins. 4 It has long been settled that the Supremacy Clause gives
Congress the power to explicitly nullify or displace state law in areas that it decides
should be exclusively regulated by federal power. 5 In practice, this has meant that
federal agencies, promulgating regulations that have the full force of law, can (and do)
trump any attempt by a state to legislate or regulate in the fields they occupy. This is
known as “preemption.”
The doctrine of federal preemption, as it has been articulated by the Supreme
Court, is complex and “infamous for its vagueness and unpredictability.” 6 To
oversimplify, there are three types of preemption – express, field and conflict
preemption. 7 Express preemption derives from explicit statutory language preempting
state law (and defining the scope of that preemption). For instance, the Medical Device
Amendments to the Federal Food, Drug, and Cosmetic Act (“FDCA”) include a provision
3

__ F.3d. __, No. 08-3850, Slip Op. (8th Cir. Nov. 27, 2009).

4

“This Constitution, and the Laws of the United States which shall be made in Pursuance thereof … shall
be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary notwithstanding.” U.S. Const., Art. VI, cl. 2.

5

Ashutosh Bhadgwat, Wyeth v. Levine and Agency Preemption: More Muddle, or Creeping to Clarity?
(2009), available at http://ssrn.com/abstract=1474470, at 2-3.
6

Id. at 1; see also id. at 3 (citing Caleb Nelson, Preemption, 86 Va. L. Rev. 225 (2000)).

7

Id. at 5.
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explicitly preempting any state “requirement … which relates to the safety or
effectiveness of the device.” 8 The other two types of preemption are by definition forms
of implied preemption. Field preemption occurs when a federal regulatory scheme is so
broad and pervasive that a court will infer that Congress intended to preempt all state
action in that area. A classic example of field preemption is nuclear safety regulation. 9
Conflict preemption occurs when it is physically impossible to simultaneously comply
with federal and state law – such as conflicting regulations on the size and location of
mud flaps 10 – or when state law “‘stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.’” 11 These two varieties of
conflict preemption are often referred to, respectively, as “impossibility preemption” and
“obstacle preemption.” 12
In the past few decades, courts have steadily expanded the scope and reach of
federal preemption, to the point where the doctrine is now understood broadly to prohibit
any state action that conflicts with important federal policies. 13 For example, in the past
nine years the Supreme Court has held that:
•

agency regulations generally preempt any conflicting requirements
imposed by state tort lawsuits; 14

8

21 U.S.C. § 360k(a).

9

See Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 240-41 (1984) (the federal government occupies the
entire field of nuclear safety); Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev.
Comm’n., 461 U.S. 190, 208 (1983) (“the safety of nuclear technology [is] the exclusive business of the
Federal Government”).

10

Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520 (1959).

11

English v. General Elec. Co., 496 U.S. 72, 79 (1990) (citation omitted).

12

Levine, 129 S. Ct at 1208 (Breyer, J., concurring).

13

Douglas G. Smith, Preemption after Wyeth v. Levine (2009), available at
http://ssrn.com/abstract=1409678, at 1.
14

Geier v. American Honda Motor Co., Inc., 529 U.S. 861 (2000).
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•

federal pesticide regulations preempt any requirement for additional or
different warnings imposed by state legislation or litigation; 15

•

all so-called “fraud on the FDA” claims are preempted as conflicting with
the FDA’s enforcement of its own regulations; 16 and

•

FDA approval of a medical device preempts most state law tort claims
against the manufacturers of that device. 17

At the same time, lower courts were deciding an even broader range of
preemption issues, within a political context that combined a general emphasis on
deregulation with the increasing tendency of agencies (particularly the FDA) to assert the
preemptive effect of their regulations. 18 This context dramatically changed with the
election of a new administration only days after the oral arguments in Levine. Levine was
thus widely anticipated as determining the future course not only of FDA preemption in
the pharmaceutical context, but of the doctrine of federal preemption itself. 19
B.

Basic Preemption Principles Established by Levine.
1.

Background Facts.

Into this larger context of legal and political trends came a very sympathetic
plaintiff with a compelling set of facts. 20 Diana Levine, a professional musician
15

Bates v. Dow Agrosciences LLC, 544 U.S. 431 (2005).

16

Buckman Co. v. Plaintiffs’ Legal Committee, 531 U.S. 341 (2001).

17

Riegel v. Medtronic, Inc., 552 U.S. 312 (2008).

18

See generally THOMAS O. MCGARITY, THE PREEMPTION WAR (2008); David C. Vladeck & David A.
Kessler, A Critical Examination of the FDA’s Effort to Preempt Failure-to-Warn Claims, 96 Geo. L.J. 461495 (2008).

19

See, e.g., Terry Carter, THE PRE-EMPTION PRESCRIPTION, 94 ABA Journal 42, 47 (Nov. 2008) (“If the
Supreme Court takes an expansive view either way in Levine, it could be game-set-match for the winning
side in the pre-emption.”).

20

The facts of the case are described in the majority opinion, Levine, 129 S. Ct. at 1191-92, and the dissent,
id. at 1218-19, 1225-27.
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specializing in music for children, went to the doctor to receive treatment for a headache
and nausea. When a shot of Wyeth’s anti-nausea drug Phenergan failed to relieve her
symptoms, a physician’s assistant administered a second dose intravenously via a riskier
method known as “IV-push.” Phenergan’s label at the time contained six separate
warnings that IV-push could result in gangrene. Indeed, complications ensued, and a few
weeks later Ms. Levine’s right arm was amputated above the elbow.
Ms. Levine sued her doctor, the physician’s assistant, and the hospital for
malpractice – all of whom settled. She then brought a products liability suit against
Wyeth, alleging that Phenergan’s label should have had stronger warnings against IVpush administration. Wyeth unsuccessfully argued that Ms. Levine’s state law tort claims
were preempted by FDA approval of the label, and a Vermont jury awarded her nearly
$7,000,000 in damages. On appeal, the Vermont Supreme Court affirmed. Wyeth
successfully petitioned the Supreme Court for certiorari on the issue of preemption.
The Supreme Court rejected Wyeth’s preemption arguments of both impossibility
and obstacle preemption, and affirmed the state-court judgment. Although the Court
suggested that its holding was narrow, limited to the specific facts and to the question of
“whether federal law pre-empts Levine’s claim that Phenergan’s label did not contain an
adequate warning about using the IV-push method of administration,” 21 the Court
nevertheless answered some longstanding broader questions about the preemption
defense.

21

Id. at 1194; Smith, supra, at 21.
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2.

The Two Cornerstones of Preemption Jurisprudence – the Purpose of
Congress and the Presumption Against Preemption.

Before addressing the specifics of impossibility and obstacle preemption, the
Court articulated two “cornerstones” of preemption jurisprudence. 22 The first
cornerstone is the purpose of Congress. The Court explained that “‘the purpose of
Congress is the ultimate touchstone in every pre-emption case.’” 23
The second cornerstone is the presumption against preemption. In any
preemption analysis, particularly in which Congress has legislated in a field which the
states have traditionally occupied, courts must start with the presumption against
preemption. 24 The Court specifically rejected Wyeth’s argument that the presumption
should not apply in light of the Federal Government’s regulation of drug labels for more
than a century. 25 Thus, any preemption analysis should consider both a presumption
against preemption and a focus on the purpose of the federal statute or regulation at issue.
3.

Impossibility Preemption Requires “Clear Evidence” that the FDA
Would Not Have Approved the Proposed Labeling Change.

Starting from these two cornerstones, the Court addressed the merits of
impossibility preemption and the proof necessary to prove such a defense.
Wyeth argued that Plaintiff’s state law failure-to-warn claims were preempted
because it was impossible for it to comply with both the state law duties underlying those
claims and its federal labeling duties. 26 In particular, Wyeth argued that it could not
22

129 S. Ct. at 1194.

23

Id. at 1194 (emphasis added), quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (internal
quotation marks omitted).

24

Id. at 1194-95, and 1195 n.3.

25

Id. at 1195 n.3.

26

Id. at 1196.
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change the Phenergan label (through the Changes Being Effected process (“CBE”)) as
suggested by Plaintiff, rather:
[I]t could have changed Phenergan’s label only in response to new
information that the FDA had not considered. And it maintains that
Levine has not pointed to any such information concerning the risks of IVpush administration. Thus, Wyeth insists, it was impossible for it to
discharge its state-law obligation to provide a stronger warning about IVpush administration without violating federal law. 27
The Court rejected this argument as a misapprehension of “both the federal drug
regulatory scheme and [Wyeth’s] burden in establishing a pre-emption defense.” 28
The Court found that the federal regulatory scheme, specifically the CBE process,
allowed Wyeth to strengthened Phenergan’s label without prior FDA approval. 29 The
Court remarked that “the very idea that the FDA would bring an enforcement action
against a manufacturer for strengthening a warning pursuant to the CBE regulation is
difficult to accept – neither Wyeth nor the United States has identified a case in which the
FDA has done so.” 30 Moreover, the Court found that the manufacturer, not the FDA,
bears primary responsibility for drug labeling: 31
Thus, when the risk of gangrene from IV-push injection of Phenergan
became apparent, Wyeth had a duty to provide a warning that adequately
described that risk, and the CBE regulation permitted it to provide such a
warning before receiving the FDA’s approval.32

27

Id.

28

Id.

29

Id. at 1197.

30

Id.

31

Id. at 1197-98.

32

Id. at 1198
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The FDA, of course, retains the authority to reject any labeling revisions, whether
by a CBE or other supplemental applications. 33
Once the Court determined that Wyeth could, in fact, make a labeling
revision, the Court turned to the burden required to establish impossibility
preemption. The defendant must present “clear evidence that the FDA would not
have approved” the labeling change at issue: 34 “absent clear evidence that the
FDA would not have approved a change to Phenergan’s label, we will not
conclude that it was impossible for Wyeth to comply with both federal and state
requirements.” 35 The Court found that Wyeth failed to meet its burden because it
failed to present evidence that it attempted to provide the type of warning required
by the Vermont jury, but was prohibited from doing so by the FDA. 36
In short, “‘[i]mpossibility pre-emption is a demanding defense.’” 37 To establish
this defense in the future, a manufacturer must present “clear evidence” that the FDA
would not have approved the kind of label suggested by plaintiffs and required by the
jury. Such evidence would demonstrate that FDA considered and rejected the stronger
label – or, more broadly, that the agency considered whatever risk is at issue in the case

33

Id.

34

Id.

35

Id. (emphasis added).

36

Significantly, the Court’s application of its holding was highly fact-intensive and circumstantial. In order
to reach its conclusion, the majority relied heavily on the lower courts’ findings that there was “‘no
evidence … that either the FDA or the manufacturer gave more than passing attention to the issue of’ IVpush versus IV-drip administration.” Id. at 1199 (citation omitted). Conversely, the dissent argued that
Levine’s claims were preempted specifically because “the record contains ample evidence that the FDA
specifically considered and reconsidered the strength of Phenergan’s IV-push-related warnings in light of
new scientific and medical data.” Id. at 1222.
37

Id. at 1199.
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and came to a decision. It appears that mere FDA approval of the label will not normally
be enough to establish that the FDA would have prohibited such a change. 38
4.

Obstacle Preemption for Failure-to-Warn Claims.

The Court then turned to Wyeth’s obstacle preemption argument that requiring
stronger IV-push administration warnings would obstruct the purposes and objectives of
federal drug regulation warnings. Wyeth argued that:
Levine’s tort claims . . . are pre-empted because they interfere with
“Congress’s purpose to entrust an expert agency to make drug labeling
decisions that strike a balance between competing objectives.” . . . .
[T]he FDCA establishes both a floor and a ceiling for drug regulation:
Once the FDA has approved a drug’s label, a state-law verdict may not
deem the label inadequate, regardless of whether there is any evidence that
the FDA has considered the stronger warning at issue. 39
The Court rejected this argument as contrary to Congress’s purpose. “If Congress
thought state law suits posed an obstacle to its objectives, it surely would have enacted an
express pre-emption provision at some point during the FDCA’s 70-year history.” 40
Although it has done so with medical devices, Congress has not enacted such a provision
for prescription drugs. 41
The majority also settled a fierce debate regarding one particular piece of the
regulatory record: the so-called “preemption preamble” promulgated by FDA in 2006.
In the preamble, the FDA announced that its labeling regulations establish “both a ‘floor’
and a ‘ceiling,’” such that FDA approval of a label necessarily preempts state law failure-

38

Id.

39

Id.

40

Id. at 1200.

41

Id.
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to-warn claims. 42 The majority found that the “preemption preamble,” which was issued
by FDA outside of notice-and-comment rulemaking, “does not merit deference.” 43 The
Court refused to give any weight to the FDA’s preamble because: (1) it offered no notice
or opportunity to comment, a fatal “procedural failure”; 44 (2) it is at odds with Congress’s
purposes and it reverses the FDA’s own long standing position without providing a
reasoned explanation; 45 and (3) it does not present an agency regulation bearing the force
of law such as that considered in Geier. 46 However, the Court’s decision left open the
question of how much deference it would give “an agency’s explanation of how state law
affects the regulatory scheme” if that explanation was promulgated under notice-andcomment rulemaking and/or with more extensive or persuasive reasoning. 47
In sum, the Court held that failure-to-warn claims like Levine’s do not “obstruct
the federal regulation of drug labeling.” 48 The Court, however, declined to rule more
broadly, leaving open the possibility that, on a different record, obstacle preemption can
remain a viable defense: “we recognize that some state-law claims might well frustrate
the achievement of congressional objectives, [but] this is not such a case.” 49

42

Requirements on Content and Format of Labeling for Human Prescription Drug and Biological Products,
71 Fed. Reg. 3922, 3935 (Jan. 24, 2006); see also Levine, 129 S. Ct. at 1200-01.
43

Levine, 129 S. Ct. at 1200-03.

44

Id. at 1201.

45

Id. at 1201-02.

46

Id. at 1203.

47

Id. at 1201.

48

Id. at 1204.

49

Id.
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C.

Conclusion.
In the post-Levine era, a drug manufacturer will have to overcome the

presumption against preemption by presenting “clear evidence that the FDA would not
have approved a change to [the] label.” 50 There should be evidence that the FDA
considered and rejected a stronger or different label as alleged by plaintiff – or, at least
that the agency considered whatever risk is at issue in the case and came to a decision. In
such cases, there should be a strong argument that the state law claim is preempted. As
previously noted, this is by definition a fact-intensive analysis, one that will depend
heavily on the circumstances of each case. 51
The future of federal preemption depends upon how broadly subsequent courts
apply the holdings of Levine. For example, the Northern District of Ohio refused to
apply Levine to “diet drug” claims relating to pre-FDA-approval or fraud-on-the-FDA
allegations, reaffirming that such claims were preempted. 52 Similarly, the Eastern
District of New York found that Levine did not apply outside the pharmaceutical
context. 53 However, Levine’s discussion of preemption “cornerstones” has been cited in
support of the preemption of tort claims against private military contractors for their

50

Id. at 1198.

51

This is precisely the issue, for instance, in “SSRI preemption” cases currently pending before numerous
federal courts. See, e.g., Colacicco v. Apotex, Inc., 432 F. Supp. 2d 514, 539-43 (E.D. Pa. 2006), aff’d, 521
F.3d 253 (3d Cir. 2008), vacated and remanded on other grounds, 129 S. Ct. 1578 (2009); Dobbs v. Wyeth
Pharms., 530 F. Supp. 2d 1275 (W.D. Okla. 2008), appeal docketed, No. 08-6018 (10th Cir. 2008).
52

Longs v. Wyeth, 621 F. Supp. 2d 504, 508-09 (N.D. Ohio 2009) (“The instant case is distinguishable
from Wyeth as this case does not involve a failure to warn claim, which served as the basis for the Supreme
Court's determination.”); see also In re Aredia and Zometa Prods. Liab. Litig., No. 3:06-MD-1760, 2009
WL 2497229, at *2, n.1 (M.D. Tenn., Aug. 13, 2009) (fraud-on-the-FDA claims are preempted, and
“[n]othing in Wyeth v. Levine… which is distinguishable from this action, changes this result”).

53

McAnaney v. Astoria Fin. Corp. __ F. Supp. 2d. __, No. 04-cv-1101 JFB/WDW, 2009 WL 3150430, at
*21 (E.D.N.Y. Sept. 29, 2009) (“In Wyeth, the Supreme Court addressed the preemptive effect of the Food,
Drug and Cosmetics Act (‘FDCA’) on state law failure to warn claims, and had nothing to do with the
regulation of federal savings associations, or even the banking industry generally.”).
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actions at Abu Ghraib, 54 and even to deny preemption of state law tort claims against a
medical device manufacturer (where the manufacturer had somehow failed to argue
express preemption). 55
But in the realm of pharmaceutical failure-to-warn claims, where Levine has
undoubtedly altered the landscape, the breadth of the Supreme Court’s holding will be –
and is already being – tested by its application to the generic drug manufacturers’
preemption defense.
II.

GENERIC PREEMPTION AFTER LEVINE – PREEMPTION OF
FAILURE-TO-WARN CLAIMS AGAINST GENERIC MANUFACTURERS

Over the last few years, generic manufacturers have diligently pursued the
defense of generic preemption. They have argued that state law failure-to-warn claims
are preempted by the specific and unique FDA statutes and regulations that govern
generic drugs. Before Levine, courts were split on this defense. Levine, however, has
cast considerable doubt on this once often successful defense. Following the teachings of
Levine, the Eighth Circuit and other courts have overwhelmingly rejected generic
preemption.
A.

The Generic Preemption Defense.
Before turning to the Eighth Circuit’s decision in Mensing, it is important to

understand some of the basic arguments for and against generic preemption.
1.

Arguments for Generic Preemption.

54

Saleh v. Titan Corp., 580 F.3d 1, 10-11 (D.C. Cir. 2009) (“We think that these ‘cornerstones’ of
preemption secure the foundation of our holding.”).

55

Codonics, Inc. v. DatCard Sys., Inc., No. 1:08cv1885, 2009 WL 2382567, at *2-3 (N.D. Ohio July 31,
2009).
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The heart of the generic preemption defense is that generic manufacturers are
different than brand name manufacturers. They are governed by a different set of
statutes, regulations, and guidelines than those at issue in Levine. Generic manufacturers
argue that, unlike brand name manufacturers, they are not required to: complete safety,
efficacy or clinical studies; conduct basic pharmacovigilance and safety assessments;
review, analyze and report published literature; or monitor the adequacy of or propose
revisions to their label. To do so would increase the cost of generic drugs and frustrate
Congress’s intent to increase the availability of low-cost generic drugs. 56 Generic
manufacturers use these differences to assert two types of preemption – impossibility and
obstacle preemption.
Impossibility preemption primarily is premised on the assertion that, unlike brand
name drug manufacturers, generic manufacturers cannot change their labels without
prior FDA approval. They argue that the CBE provision, 57 which allows brand name
manufacturers to make labeling revisions without prior FDA approval, is not available to
generic manufacturers. They cite a variety of regulations and FDA commentary to
support this assertion. 58 To change the label without prior FDA approval would violate
regulations and subject their generic drug to immediate withdrawal by the FDA. 59 In
short, since the generic manufacturers cannot change their label without prior FDA
56

The approval procedure for generic drugs was relaxed and abbreviated by the Drug Price Competition
and Patent Term Restoration Act of 1984, commonly known as the “Hatch-Waxman Amendments.” Pub.
L. No. 98-417, 98 Stat. 1584 (1984). Before 1984, a generic manufacturer was required to submit its own
New Drug Application (“NDA”) to the FDA. Since the adoption of Hatch-Waxman, a generic
manufacturer is only required to file an Abbreviated New Drug Application (“ANDA”) with the FDA –
demonstrating that its generic version is the bioequivalent of the innovator drug and that their label is
identical to that of the innovator. 21 U.S.C. § 355(j)(2)(A)(ii), (iv), (v).
57

See 21 C.F.R. § 314.70(c).

58

See Supplemental Applications Proposing Labeling Changes for Approved Drugs, Biologics, and
Medical Devices, 73 Fed. Reg. 2848, 2849 n.1 (Jan. 16, 2008), citing 21 C.F.R. § 314.150(b)(10).

59

See 21 C.F.R. § 314.150(b)(10).
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approval, it would be impossible to comply with any state law requirement to provide a
different label. 60
Generic manufacturers also assert obstacle preemption because state law failureto-warn claims would frustrate the objectives and purposes of the Hatch-Waxman
Amendments: specifically, to provide less expensive generic drugs to the American
public and ensure uniformity of drug labels. Any requirement for generic manufacturers
to acquire the scientific information that supported the original NDA, conduct further
pharmacovigilance, and determine whether a different or stronger warning is required,
would dramatically increase the cost of generic drugs. Imposition of such a duty,
implicitly withheld by the Hatch-Waxman Amendments, would stand as an obstacle to
the objectives of the legislation.
2.

Arguments Against Generic Preemption.

Plaintiffs oppose both impossibility and obstacle preemption by challenging the
fundamental premise of both arguments. They contend that generic manufacturers are
not different from the brand name manufacturers. Once generic manufacturers enter the
marketplace, both federal and state law requires them to manufacture generic drugs that
are safe, effective and appropriately labeled. Generic manufacturers are required to
maintain an adequate label, conduct fundamental pharmacovigilance, review and report
ADEs and published literature, and submit detailed periodic and annual reports. 61
Congress could not have intended through the Hatch-Waxman Amendments absolute
immunity for generic manufacturers to manufacture cheaper and unsafe drugs.

60

As explained in Mensing, generic manufacturers have failed to address the fact that they can effect a
labeling revision through the prior approval process. Slip op. at 9.
61

See 21 C.F.R. §§ 314.97, 314.98.
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As to impossibility preemption, Plaintiffs argue that both brand name and generic
manufacturers are expressly authorized by the FDA to revise their label in one of two
ways. First, manufacturers can submit proposed labeling changes to the FDA for prior
approval. 62 As the FDA has explained, “[a]fter approval of an ANDA, if an ANDA
holder believes that new safety information should be added, it should provide adequate
supporting information to FDA, and FDA will determine whether the label for the generic
and listed drugs should be revised.” 63 At a minimum, generic manufacturers have the
ability to submit proposed labeling changes to the FDA for prior approval, meaning that
compliance with both federal and state law is not impossible. Second, manufacturers are
authorized to change their label without prior FDA approval through the CBE process
whereby manufacturers can strengthen their label at the time they submit the proposed
change, rather than waiting for FDA approval. 64 Plaintiffs argue that the plain language
of the regulations, 21 C.F.R. §§ 314.97 and 314.70, requires generic manufacturers to
submit CBE label revisions. Little, if any, deference should be afforded to FDA
commentary suggesting that the CBE is not available to generic manufacturers. Whether
through the prior approval or CBE process, generic manufacturers can effectuate labeling
revisions so as to comply with both federal and state law.
Plaintiffs oppose obstacle preemption because the Congressional objectives of the
Hatch-Waxman Amendments are not frustrated by state law failure-to-warn claims.
Indeed, the fundamental purpose of the FDCA – to provide safe and effective drugs – is
advanced by state law claims. Contrary to the very narrow public policy argument
62

21 C.F.R. § 314.70(b)(2)(v).

63

Abbreviated New Drug Application Regulations, 57 Fed. Reg. 17,950, 17,961 (Apr. 28, 1992); see also
21 C.F.R. § 314.70(c)(6)(iii).

64

21 C.F.R. § 314.70(c)(6)(iii).
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advanced by generic manufacturers, Congress intended for Americans to have access to
less expensive and safe generic drugs, not less expensive and unsafe generic drugs.
B.

Decisions For and Against Generic Preemption.
Levine dramatically altered the landscape of generic preemption. After Levine

and the Eighth Circuit’s decision in Mensing, the generic preemption defense will be very
demanding, indeed.
1.

Pre-Levine Decisions Were Split.

Prior to Levine, there was a split in generic preemption decisions. Six decisions in
favor of 65 and seven decisions against 66 generic preemption.
The decisions in favor of generic preemption found that there were important
differences between brand name and generic manufacturers. Many of these decisions
reasoned that generic manufacturers were prohibited from unilaterally changing their
label without prior FDA approval. To do so would violate the regulations and FDA
commentary that require the generic label to be the same as the brand name label at all
times. Further, these decisions refused to recognize the prior approval process as a means
to effect a label revision because whether the FDA would approve the proposed revision
was speculative. Finally, some of these courts found that imposition of liability on the
65

Mensing v. Wyeth, Inc., 562 F. Supp. 2d 1056 (D. Minn. 2008), rev’d in part, __ F.3d.__ No. 08-3850,
Slip Op. (8th Cir. Nov 27, 2009); Bolin ex rel. v. Smithkline Beecham Corp., No. 08-60523-CIV, 2008 WL
3286973 (S.D. Fla. Aug. 7, 2008); Masterson v. Apotex Corp., No. 07-61665-CIV, 2008 WL 3262690
(S.D. Fla. Aug. 7, 2008); Valerio ex rel. Valerio v. Smithkline Beecham Corp., No. 08-60522-CIV, 2008
WL 3286976 (S.D. Fla. Aug. 7, 2008); Conte v. Wyeth, Inc., No. CGC-04-437382, 2006 WL 2692469 (Cal.
Sup., County of San Francisco, Sept. 14, 2006), rev’d on other grounds, 168 Cal. App. 4th 89 (Cal. App. 2d
Dist. 2008); Colacicco, 432 F. Supp. 2d 514.
66

Demahy v. Wyeth, Inc., 586 F. Supp. 2d. 642 (E.D. La. 2008), appeal docketed, No. 08-31204 (5th Cir.
Dec. 16, 2008); Pustejovsky v. Wyeth, Action No. 4:07-cv-103-Y, Slip Op. (N.D. Tex. Nov. 29, 2007);
Barnhill v. Teva Pharm. USA, Inc., Civil Action No. 06-0282-CB-M, 2007 U.S. Dist. LEXIS 44718 (S.D.
Ala. Apr. 24, 2007); Laisure-Radke v. Par Pharm., Inc., No. C03-365RSM, 2006 WL 901657 (W.D. Wash.
Mar. 29, 2006); McKenney v. Purepac Pharm. Co., 83 Cal. Rptr. 3d 810 (Cal. App. 5th Dist. 2008); Kelly
v. Wyeth, 22 Mass. L. Rep. 384 (Mass. Sup. Ct. 2007); Sheeks v. American Home Prods., Case No.
02CV337, Slip Op. (Colo. Dist. Ct., El Paso County, June 17, 2005).
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generic manufacturers would frustrate the fundamental purpose of the Hatch-Waxman
Amendments to provide less-expensive prescription drugs.
The decisions that rejected generic preemption did so with varying degrees of
analysis. Many of these courts found that generic manufacturers could change the label
though a CBE and/or a prior approval supplement. Accordingly, it was not impossible to
comply with both federal and state law. Further, they rejected obstacle preemption
because Congress could not have intended to shield manufacturers of the majority of
drugs used in the United States from liability.
2.

The Eighth Circuit Rejected Generic Preemption in Mensing.

Although Levine did not directly address the issue of generic preemption, nearly
every court since has rejected generic preemption. 67 On November 27, 2009, the Eighth
Circuit became the first Court of Appeals to address the merits of the generic preemption
defense since Levine. In a sweeping and carefully reasoned decision, the Court rejected
both impossibility and obstacle preemption.

67

Couick v.Wyeth, Inc., No. 3:09cv210-RJC-DSC, Memorandum and Recommendation (W.D. N.C. Sept.
30, 2009); Munroe v. Barr Labs., Inc., __ F. Supp. 2d __, No. 4:07-cv-395, 2009 WL 4047949 (N.D. Fla.,
Oct. 15, 2009); Bartlett v. Mutual Pharm. Co., Inc., __ F. Supp. 2d __, No. 1:2008cv358, 2009 WL
3126305 (D.N.H. Sept. 30, 2009); Kellogg v. Wyeth, 612 F. Supp. 2d 421 (D.Vt. 2008), motion for
reconsideration denied, 612 F. Supp. 2d 437 (D. Vt. 2009) (denying motion for reconsideration); Stacel v.
Teva Pharms., USA, 620 F. Supp. 2d 899 (N.D. Ill. 2009); Schrock v. Wyeth, Inc., 601 F. Supp. 2d 1262
(W.D. Okla. 2009); but see Gaeta v. Perrigo Pharms. Co., 562 F. Supp. 2d 1091 (N.D. Cal. 2008), motion
to reconsider denied, No. C 05-04115 JW, Slip Op. (N.D. Cal. Nov. 24, 2009); Morris v. Wyeth, No. 1:07cv-176-R, 2009 WL 736200 (W.D. Ky. Mar. 4, 2009) (finding preemption despite Wyeth v. Levine, but
recommending review by Sixth Circuit), appeal docketed, No. 09-5509 (6th Cir. Apr. 27, 2009); Smith v.
Wyeth., No. 5:07-cv-18-R, 2009 WL 425032 (W.D. Ky. Feb. 20, 2009) (companion case to Morris), appeal
docketed, No. 09-5460 (6th Cir. Apr. 16, 2009); Wilson v. PLIVA, Inc., 640 F. Supp. 2d 879 (W.D. Ky.
2009) (companion case to Morris), appeal docketed, No. 09-5466 (6th Cir. Apr. 20, 2009).
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a.

Background.

Ms. Mensing brought failure-to-warn and misrepresentation claims against a
number of manufacturers of Reglan® and its generic form, metoclopramide. 68 She
allegedly developed tardive dyskinesia as the result of ingesting only the generic product.
Despite proffered evidence that long-term metoclopramide use carries a risk of tardive
dyskinesia greater than indicated on the label, Ms. Mensing alleged that no
metoclopramide manufacturer took any steps to strengthen the warnings. Instead, she
alleged that the FDA on its own initiative in February 2009 implemented labeling
revisions, including a black box, based on published literature.
The generic manufacturers moved to dismiss or for summary judgment on the
grounds of federal preemption. They argued that Plaintiff’s state law failure-to-warn
claims were preempted by both impossibility and obstacle preemption. The trial court
agreed. In particular, Ms. Mensing’s failure-to-warn claims created an impossible
conflict with federal law because they required generic manufacturers’ labels to deviate
from the brand name label. Under federal regulations and commentary, generic
manufacturers could not change their labels without prior FDA approval. Further,
although the generic manufacturers could propose labeling revisions, it was speculative
as to what action the FDA would take. The trial court also found obstacle preemption.
Plaintiff appealed to the Eighth Circuit.
b.

The Two Cornerstones of Preemption – Nothing in the HatchWaxman Amendments Supported Preemption.

As required by Levine, the Court began by focusing on the two cornerstones of
any preemption analysis – Congressional intent and the presumption against
68

The facts of the case are described at Mensing, Slip Op. at 2-4.
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preemption. 69 The Court found that there was nothing in the Hatch-Waxman
Amendments that reflected any Congressional intent to preempt claims against generic
manufacturers:
The Hatch-Waxman Amendments are part of this 70 year history and they
do not explicitly preempt suits against generic manufacturers. Congress
could have crafted a preemption provision for generic drugs in its 1984
amendments, having done so for medical devices less than 10 years
earlier. It chose not to do that. . . . After Wyeth, we must view with a
questioning mind the generic defendants’ argument that Congress silently
intended to grant the manufacturers of most prescription drugs blanket
immunity from state tort liability when they market inadequately labeled
products. 70
The Court also rejected the generic manufacturers’ argument that Levine was
distinguishable because it concerned only claims against brand name manufacturers.
Instead, the Court found that Levine has “important implications” for generic
manufacturers as well, explaining that each manufacturer “bears responsibility for the
content of its label at all times.” 71 With these cornerstones in mind, the Court turned to
both impossibility and obstacle preemption.
c.

Impossibility Preemption – Rejected Because Generic
Manufacturers Could Propose a Stronger Label and They
Failed to Present Clear Evidence that the FDA Would Have
Rejected the Stronger Label.

“‘[I]mpossibility pre-emption [is] a demanding defense.’” 72 To establish
impossibility preemption, generic manufacturers must show that compliance with both
federal and state law “is not merely difficult, but ‘a physical impossibility.’” 73

69

Id. at 6.

70

Id. at 7 (emphasis added).

71

Id.

72

Id. at 8, quoting Levine, 129 S. Ct. at 1199.

73

Id. at 8, quoting Fidelity Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 153 (1982).
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To establish impossibility preemption, the generic manufacturers argued that they
are subject to a statutory and regulatory framework that is different from the framework
for brand name manufacturers. The generic label must be substantially identical to the
brand label at all times. According to the generic manufacturers, they could not
unilaterally change the label without prior FDA approval (through a CBE), and therefore
it was impossible to comply with both federal and state law.
Although the Court expressed doubt as to whether generic manufacturers were
prohibited from unilaterally changing their label through a CBE, 74 it rejected
impossibility preemption on the grounds that the generic manufacturers had an
affirmative obligation to propose a labeling change:
In this case we need not decide whether generic manufacturers may
unilaterally enhance a label warning through the CBE procedure because
the generic defendants could have at least proposed a label change that the
FDA could [have] receive[d] and impose[d] uniformly on all
metoclopramide manufacturers if approved. 75
In particular, generic manufacturers could have used the prior approval process to make
necessary labeling revisions. 76 Indeed, “[t]he regulatory framework makes clear that a
generic manufacturer must take steps to warn its customers when it learns it may be
marketing an unsafe drug.” 77 For example, 21 C.F.R. Section 201.57 requires generic
manufacturers to revise their label to reflect serious hazards associated with their drug. 78
It “does not permit generic manufacturers passively to accept the inadequacy of their
74

Id. at 13.

75

Id. at 9 (first emphasis added; footnote omitted).

76

Id. at 10-11 (“The availability of one particular procedure [the CBE process]… is immaterial to the
preemption analysis in light of this clear directive to generic manufacturers and the availability of the prior
approval process.”).

77

Id. at 9.

78

Id.
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drug’s label as they market and profit from it.” 79 Further, 21 C.F.R. Section 314.70
requires manufacturers “to use the prior approval process for ‘labeling changes.’”80 FDA
commentary and pharmacovigilance regulations further supported the proposition that all
manufacturers, brand name and generic, must propose labeling changes where
indicated. 81 There is “nothing in the FDCA or Hatch-Waxman Amendments that
explicitly forbids them from proposing a label change through the prior approval
process.” 82 The Court also rejected the generic manufacturers’ argument that they had no
duty under the FDCA to propose stronger warnings because “the issue here is whether
they have such a duty under state law. 83
After concluding that it was possible to make a labeling change, the Court focused
on what the FDA would have done with the proposed change. Specifically, the Court
used Levine’s “clear evidence” standard – “‘absent clear evidence that the FDA would
not have approved a change to [the drug’s] label, we will not conclude that it was
impossible for [the manufacturer] to comply with both federal and state requirements.’” 84
Further, the Court stated that “[u]ncertainty about the FDA’s response to such measures
makes federal preemption less likely.” 85 The generic manufacturers failed to satisfy the
clear evidence standard:
To support preemption the generic defendants must show the likelihood of
FDA inaction. The record contains nothing, let alone “clear evidence,” to
suggest the FDA would have rejected a labeling proposal from any of
79

Id. (emphasis added).

80

Id. at 11.

81

Id. at 9-11.

82

Id. at 11.

83

Id. at 12 (emphasis added).

84

Id. (citation omitted; alteration in original).

85

Id.
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them. In fact, earlier this year the FDA mandated that metoclopramide
manufacturers enhance the label's warning of the risks of tardive
dyskinesia. 86
In sum, the Court held that generic manufacturers could have an affirmative
obligation to propose a stronger label if such an obligation was warranted and where
there was no evidence that the FDA would have rejected such a label.
d.

Obstacle Preemption – Rejected Because State Law Failureto-Warn Claims Do Not Stand as an Obstacle to the Purposes
of the FDCA, Including the Hatch Waxman Amendments.

The Court then turned to the generic manufacturers’ arguments for obstacle
preemption. They argued that to burden them with labeling responsibilities would
require expensive clinical studies, research and pharmacovigilance which would stand as
an obstacle to the goals of the Hatch-Waxman Amendments to bring less expensive
generic drugs to market quickly.
The Court rejected this argument for three reasons. First, the Court questioned
the factual predicate of this argument because labeling changes can be supported by
published studies, adverse event reports and other information separate and apart from
clinical trials. 87 Indeed, the label change at issue required by the FDA was premised on
published studies, not clinical trials. 88 Second, the obligation to propose a labeling
revision “does not obstruct the purposes and objectives of the Hatch-Waxman
Amendments in any way.” 89 Failure-to-warn claims support the notion that
manufacturers, not the FDA, bear primary responsibility for drug labeling. 90 The Hatch86

Id. at 13 (emphasis in original).

87

Id. at 14-15.

88

Id. at 14.

89

Id. at 15

90

Id.
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Waxman Amendments, which are part and parcel of the FDCA, “provided for cheaper,
expedited approval of generic drugs, not from relief from the fundamental requirement of
the FDCA that all marketed drugs remain safe.” 91 Finally, Congress surely did not intend
to “shield from tort liability the manufacturers of the majority of the prescription drugs
consumed in this country and leave injured parties like Mensing no legal remedy.” 92
C.

The Future of Generic Preemption.
At this time, the issue of generic preemption is currently pending before the

Fifth 93 and Sixth 94 Circuits. These decisions – and in particular how they apply Levine to
the issue of generic preemption – will either solidify the rejection of generic preemption
or renew the uncertainty surrounding the issue.
If Mensing and the other post-Levine opinions are any indication, the future of the
generic preemption defense is bleak at best. As the Eighth Circuit explained:
The generic defendants were not compelled to market
metoclopramide. If they realized their label was insufficient but did not
believe they could even propose a label change, they could have simply
stopped selling the product. Instead, they are alleged to have placed a
drug with inadequate labeling on the market and profited from its sales. If
Mensing's injuries resulted from their failure to take steps to warn their
customers sufficiently of the risks from taking their drugs, they may be
held liable. 95
CONCLUSION
In the aftermath of Levine, impossibility preemption continues to be a viable
defense where clear evidence establishes that the FDA has considered and rejected the
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Id.
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Id.
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Demahy v. Wyeth, Inc., No. 08-31204 (5th Cir. Dec. 16, 2008).
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Morris v. Wyeth, Inc., No. 09-5509 (6th Cir. Apr. 27, 2009); Smith v. Wyeth, Inc., No. 09-5460 (6th Cir.
Apr. 16, 2009); Wilson v. PLIVA, Inc., No. 09-5466 (6th Cir. Apr. 20, 2009).
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Id. at 14.
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label at issue. Litigants and courts will grapple with what constitutes “clear evidence.”
One thing is certain – mere FDA approval of a label is no longer sufficient to pursue the
preemption defense. Finally, both Levine and Mensing have laid significant road-blocks
for the generic preemption defense. Decisions by the Fifth and Sixth Circuits expected in
the near future will cast light on the future success of this defense.

- 24 -

A Lawyer’s Risk Management Program: 60 Tips in 59
Minutes
There are matters of common interest to firms that are particularly relevant during
these times of uncertainty. We will provide insight on how firms can be proactive in heading off risk rather than reacting to risk.
Moderator: Craig S. Neckers, Smith Haughey Rice & Roegge, Grand Rapids,
Michigan
Panelists:
Charles J. Baker III, Buist Moore Smythe McGee PA, Charleston, South Carolina
Brett J. Preston, Hill Ward & Henderson, Tampa, Florida
John S. Wilkerson III, Turner Padgett Graham & Laney PA, Charleston, South
Carolina
Linda S. Woolf, Goodell DeVries Leech & Dann LLP, Baltimore, Maryland
A joint presentation of the Management, Economics & Technology of Practice
and the Professional Liability Sections
FDCC Winter Meeting Orlando, Florida March 3, 2010.

LAW FIRM RISK MANAGEMENT
60 TIPS IN 59 MINUTES
Every firm, whether it consists of a solo practitioner sharing space in a strip mall on the
edge of town, or has thousands of lawyers in locations around the country or the world,
confronts issues of risk every day. Every day, before the first client call is fielded, every
firm has risk issues should be addressed.
Formation of the attorney client relationship.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

Establish criteria against which any new matter must be measured.
Confirm procedures for assessing whether a new matter will be undertaken.
Acknowledge that in tough economic times every lawyer wants to take every case
that comes along.
Listen to your instincts, and do sufficient due diligence to allow you to decide in
an informed way whether you will take the case in the first instance.
Acknowledge that every case requires attention to how the fees will be handled.
Rules for established clients are likely different from those for a new client.
There must be an engagement letter in every new matter.
Insure the engagement letter spells out not only the fee arrangement, but the scope
of the engagement and properly identifies the client.
Engagement letters must confirm file retention policies.
Engagement letters must confirm end of representation file handling.
Engagement letters must confirm details of the cost of copying the file.
Create a definitive record of when the representation started.
Create a definitive record of what the representation entails.
Conflict checks are a matter of routine, but make sure the inquiry is complete.
Establish a conflicts waiver policy.
Establish a business conflicts policy.
Establish a policy concerning the use of non-engagement letters.
The non-engagement letter must verify no information was received that would be
harmful to the client.
Establish a policy on end of engagement letters.
Insure the end of the engagement letter is specific in its advice to the client that no
further efforts will be undertaken on the client’s behalf.
Use the termination letter as a marketing tool to thank the client and ask for more
business.

Conflicts – Waiver.
.
If a conflict is identified and waiver sought memorialize the conversation and
advice that led to client decisions to consent to actual or potential conflict and the
waiver of actual or potential conflicts.
.
Make sure the client signs the waiver letter and that it is in your file.
.
Actually discuss the issues with the client.

.
.

Obtain truly informed consent.
Put it all in the letter.

Conflicts – Check.
.
Checking for conflicts can be an on-going process as new parties are added to the
matter.
.
Checking for conflicts in transactional matters is just as critical as for matters in
litigation.
Watch out for conflicts that arise with individuals, entities and third parties that
.
are involved in a transaction, but not clients of the firm.
.
Insure the conflicts data base is updated promptly.
.
A closed matter has a different connotation in the conflicts check than one that
remains open even though nothing is being done on the matter.
Conflicts – Issues.
.
Arguments made on behalf of one client can seriously impair the position for
another client.
Conflicts – Corporate Boards.
.
Establish a policy about service on corporate boards.
Require disclosure of every board position.
.
.
Establish a policy that allows the lawyer member to know when she should recuse
herself from a particular vote because it implicates direct advice from the law
firm.
.
Establish a policy that requires the lawyer member to inform the board and its
members that there is no attorney client relationship formed by the board
membership itself.
A lawyer shall be competent.
.
The first rule of professional responsibility.
Be correct on the substance.
.
.
Check the rules rather than rely on your memory.
.
Read the statute again.
.
Refresh your memory on the recent developments in the substantive area.
Establish a policy about client in-take that will prevent a lawyer without the
.
necessary competence to take on a particular matter.
.
Even the most experienced lawyer can get into a matter that is not within her
expertise.
.
Establish a policy for monitoring the work of associates and legal assistants.
.
Establish a policy that allows the firm to fulfill its duty to supervise all the firm’s
lawyers.
.
Monitor lawyers and staff for mental health issues.
.
Monitor lawyers and staff for substance abuse issues.
.
Use the team approach to manage quality control issues
.
Use practice groups and industry teams to insure quality.
.
Implement a mentoring program to fulfill ethical oversight requirements.

.

Establish a training program for associates

Protect client confidences.
Password protect computers, PDAs and cell phones.
.
.
Password protect documents on CDs and thumb drives.
.
Track documents on CDs and thumb drives.
.
Establish a policy on computer use that will prevent others from using firm hard
ware for non firm purposes.
.
Close the door during conference calls.
.
Take care with disclosures made in discovery responses.
.
Take care with disclosures of ESI.
Web presence.
.
Google yourself.
.
Review everything on the web about your firm.
.
Make sure everything complies with ethical rules.
.
Make sure everything complies with requirements prohibiting false or misleading
claims.
Establish a policy on the posting of content to a website.
.
.
Avoid practicing law in a location where you are not licensed.
.
Avoid establishing an attorney client relationship in cyber space.
Communicate – Communicate – Communicate.
Number one complaint in grievances relates to the lawyer not communicating
.
with the client.
.
Poor or absent communication results in frustration and animosity from which
malpractice claims arise.
Listen to the client.
.
.
Corroborate with the client in establishing goals for the representation.
.
Distinguish your decisions from the client’s decisions.
.
Do not lose sight of the fact that the matter is the client’s not yours.
.
Know when you can make a decision without input and when you have to ask for
input from the client.
Proof read from paper not the computer screen.
.
E & O applications.
Avoid a denial of coverage with a thorough and on-going requirement of
.
disclosures of occurrences.
.
Engage the service of a firm general counsel to help through this process.
Reporting to the E & O Carrier.
.
Report all circumstances. It need not be a claim yet, for it to fit within the
requirement that it be reported to the carrier.
.
Most carriers will gladly try to re-mediate a matter that has gone awry sometimes
paying to have another lawyer take over the matter to bring it to a successful
conclusion.

It can happen to you.
Claims are made even though there was no malpractice.
.
.
Practice defensively.
.
Document your file.
.
Assume that your file is being scrutinized later on by a lawyer who has the
client’s best interests at heart and not yours.
.
Do not sue clients for fees.
.
Know whether your carrier will permit fee law suits.
.
Consult with the client about major tactics at trial.
.
Document the discussions.
.
Do not settle a claim directly with your client absent that client having had other
counsel advise on the wisdom and desirability of that settlement.
Miscellaneous.
.
Develop a disaster response plan.
Develop a data recovery plan.
.
.
Implement a firm wide calendaring system.
.
Evaluate the time and record keeping of all timekeepers.
.
Evaluate the billing habits of all your billing lawyers.
.
Is there a policy against fraudulent billing in your firm?
Develop a policy that prohibits off the book legal services by any member of the
.
firm.
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Trial Use of Computer-Generated Animations and Simulations
I.

Introduction

Computer-generated animations and simulations are being used with greater frequency in
courtrooms across the country. When used appropriately, they can, with power and persuasion,
assist jurors in understanding complex issues. Their use also can be insidious, little more than
slick and seductive tools of distortion. Recognizing this, courts have erected barriers to
admission, some more steep than others, but all focusing on the need to ensure that such
evidence helps more than hurts the fact finder's search for the truth.
The first question courts ask is: in which category does the evidence fall, animation or
simulation? The standards for admissibility differ for each. Since expert testimony frequently
provides the vehicle for animation and simulation admission, evidentiary challenges to this
evidence often should be made in the context of Daubert motion practice. Because evidence of
this sort often is created late in the game, as part of last minute trial preparation, timeliness
objections frequently are made, but infrequently succeed. Cautionary instructions almost always
are used, and can help blunt the force of effective animations and simulations.
II.

Animation or Simulation?

Computer-generated animations can be thought of as visual aids used in support of
witness testimony. People v. Cauley, 32 P.3d 602, 606-07 (Colo. Ct. App. 2041). Animations can
serve as illustrations of general principles or conclusions reached independently by witnesses. Id.
Their purpose is to help the jury to understand a witness's testimony, and do not purport to be
scientific recreations of an actual event. Hinkle v. City of Clarksburg, 81 F.3d 416, 425 (4th Cir.
1996) (citing Datskow v. Teledyne Continental Motors Aircraft Prods., 826 F. Supp. 677, 686
(W.D.N.Y. 1993)). To the extent that animations do recreate events, they only can be in
furtherance of visually representing a witness's belief about what transpired; it cannot purport to
duplicate the actual event. Id. An animation has only secondary relevance, and "must rely on
other material testimony for its own relevance." Clark v. Cantrell, 339 S.C. 369, 383, 529 S.E.2d
528, 535 (2000).
Examples of animations are: computer-generated images illustrating the positions of a
shooting victim and perpetrator (State v. Harvey, 649 So. 2d 783, 788 (La. Ct. App. 1995));
videotape of a scale model of an accident illustrating the movement of a train and car (Robinson
v. Missouri Pacific Railroad Company, 16 F.3d 1083,1085-87 (10th Cir. 1994)); and a computergenerated illustration of a two-car collision as envisioned by an expert witness (Clark, 339 S.C.
at 383, 529 S.E.2d at 535).
By contrast, simulations are computer-generated models or reconstructions based on
scientific principles. Clark, 339 S.C. at 382, 529 S.E.2d at 535 n.2. Simulations are created by
entering data and engaging in computer-assisted analysis in accordance with widely accepted
methodology. Harris v. State, 13 P.3d 489, 494 n.6 (Okla. Ct. Crim. App. 2000), cert. denied,
532 U.S. 1025, 121 S. Ct. 1971 (2001)(citing Kristin L. Fulcher, Comment, The Jury as Witness:
Forensic Computer Animation Transports Jurors to the Scene of a Crime or Automobile
Accident, 22 U. Dayton L. Rev., 55, 58 (1996)). With simulations, a computer is performing the
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recreation (based on relevant and appropriate data), not an expert witness. Simulations reach
conclusions that experts may in turn utilize in reaching conclusions themselves; animations
merely illustrate an expert's conclusions. State v. Tollardo, 134 N.M. 430, 435, 77 P.3d 1023,
1028 (2003). Unlike animations, simulations draw conclusions based on scientific data and may,
therefore, have independent evidentiary value. Id. Thus, as with most scientific evidence,
simulations must possess the scientific rigor sufficient to ensure their reliability. Commercial
Union Ins. Co. v. Boston Edison Co., 412 Mass. 545, 549, 591 N.E.2d 165,168 (1992).
Examples of simulations include: a computer-generated recreation of a vehicular accident
using a specialized computer program, the Engineering Dynamics Single Vehicle Simulator,
designed to determine "vehicle behavior and trajectory based upon the marks on the roadway, the
exit speed and the angle at which the vehicle careened off the road" (Kudlacek v. Fiat S.p.A., 509
N.W.2d 603 (Neb. 1994)); a computer-generated recreation of explosions of hexane gas based on
"diagrams of the chemical plant, maps of the city sewer system, eyewitness accounts of the
explosion, and expert testimony on gas chemistry" (Adam T. Berkoff, Comment: Computer
Simulations in Litigation: Are Television Generation Jurors Being Misled?, 77 Marq. L. Rev.
829, 846 (1994)); and, a computer-generated recreation of an airplane crash utilizing
computations of the effects of "the physics associated with banks and turns" and the "known
physical locations and times" of an airplane in order to determine "aircraft velocity, heading, and
rate of climb or descent." (Id. at 831, n.9, citing Mark A. Dombroff, Demonstrative Evidence and
its Effective Use in Aviation Litigation, PLI Order No. H4-4999, available in Westlaw, TP-ALL
database, at *49 (1986)).
III.

Foundational Requirements

The classification of a computer-generated exhibit as an animation or a simulation has
practical implications, particularly on the evidentiary foundation required for its admission. State
v. Sayles, 662 N.W.2d 1, 9 (Iowa 2003). Generally, an animation is admissible if the usual
foundational requirements applicable to other forms of demonstrative exhibits are met. See, e.g.,
Clark, 339 S.C. at 384, 529 S.E.2d at 536 (holding that a computer-generated animation is
admissible as demonstrative evidence when the proponent meets the standard South Carolina
foundational requirements that a demonstrative exhibit be authentic, relevant, fair and accurate,
and not substantially prejudicial). This usually means that the animation must be relevant, its
probative value must outweigh its potential for unfair prejudice or confusion, and it is supported
by testimony establishing that it accurately depicts what it purports to depict. See, Fed. R. E. 401
(relevant evidence must have a "tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable"); Fed. R. E. 403
("[allthough relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or
by considerations of undue delay, waste of time, or needless presentation of cumulative
evidence"); Fed. R. E. 901(a)(a demonstrative exhibit is authenticated by "evidence sufficient to
support a finding that the matter in question is what its proponent claims"). Understandably,
courts express healthy skepticism of mere attempts to bedazzle juries with fancy props. Thus,
proponents of animation evidence should stress the essential role the animation plays in
illustrating the testimony it supports. See, Sayles, 662 N.W.2d at 9-11.
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Simulations, on the other hand, are subject to the same scrutiny as more traditional
scientific tests. Generally, a proponent of simulation evidence must establish that it is "based
upon sufficient facts or data," that the facts and data upon which it is based "are of a type
reasonably relied upon by experts in the particular field," that it is "the product of reliable
principles and methods," and that the supporting expert witness "applied principles and methods
reliably" when creating or using the simulation. See, Fed. R. Civ. P. 702, 703; Pierce v. State,
718 So. 2d 806, 809 (Fla. Ct. App. 1997). As the validity of the conclusions drawn by a
simulation depends on proper application of scientific principles, a foundation must be laid
establishing that proper methodology was applied to analyze appropriate data. See, Cauley, 32
P.3d at 606-07; Tollardo, 134 N.M. at 435, 77 P.3d at 1028. Thus, a proponent of a simulation
must show that "(1) the computer is functioning properly; (2) the input and underlying equations
are sufficiently complete and accurate (and disclosed to the opposing party, so that they may
challenge them); and (3) the program is generally accepted by the appropriate community of
scientists." Commercial Union Ins. Co., 412 Mass. at 549, 591 N.E.2d at 168 (citing
Commonwealth v. Fatalo, 346 Mass. 266, 269 (1963)). It also is recommended that some
showing be made that the computer model or reconstruction is not easily replicated by other
evidence. Fatalo, 346 Mass. at 269 [citations omitted].
Courts have recognized that computer-generated animations and simulations have the
potential to mislead a jury by inaccurately portraying of events and to creating lasting
impressions that override other testimony or evidence. See, Clark, 339 S.C. at 384, 529 S.E.2d at
536. In a society enthralled by cutting-edge technology, there is a real danger that juries will give
undue weight to computer-generated evidence over less-glamorous forms of evidence. See,
Fulcher, supra. (citing Commonwealth v. Klinghoffer, 522 Pa. 562, 565-66, 564 A.2d 1240, 1242
(1989)). Therefore, objections to the accuracy of animations and simulations can be particularly
effective, because of the heightened risk that the jury will irrationally favor computer evidence.
See, Sommervold v. Grevlos, 518 N.W.2d 733 (S.D. 1994).
IV.

Objections Based on Timeliness

In addition to foundational challenges, a party opposing an animation or simulation
evidence may argue that the proponent of the evidence failed to disclose it (and its underlying
data) within a reasonable time before trial. Clark, 339 S.C. at 384-85, 529 S.E.2d at 536
[citations omitted]. A "reasonable time" has been defined as enough time to allow the opposing
party to inspect the evidence and determine possible objections. Id. The last business day before
trial therefore would be unacceptable, but two week prior to trial could be enough to meet the
timeliness requirement. Id.
A party's late production, by itself, usually is insufficient to warrant its preclusion. When
deciding a timeliness challenge to computer-generated evidence, courts focus primarily on the
prejudice suffered by the moving party resulting from the delay. Friend v. Time Mfg. Co., Civ.
No. 03-343, 2006 U.S. Dist. LEXIS 52790, *16-17 (D. Ariz. 2006)(citing Wendt v. Host Intern,
Inc., 125 F.3d 806, 814 (9th Cir. 1997)). A party must do more than simply claim to be
prejudiced; there must be a demonstration of actual prejudice. Id. Other factors considered
include judicial efficiency in the "expeditious resolution of litigation... [and] the court's need to
manage its docket, ...the public policy favoring disposition of cases on their merits, ... [and] the
availability of less drastic sanctions.” Wendt, 125 F.3d at 814. Therefore, the production of
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animation evidence eleven months late is not sufficient to warrant preclusion when there is no
demonstration of actual prejudice and no impact on the trial schedule. Friend, 2006 U.S. Dist.
LEXIS 52790, * 16-17.
V.

Cautionary Instructions

In order to prevent unfair prejudice, courts have encouraged or required cautionary
instructions regarding the nature of the animation or simulation, and the weight it should be
afforded. See, e.g., Clark, 339 S.C. at 385, 529 S.E.2d at 537 (encouraging the trial court to give
a cautionary instruction that the animation at issue represents only a recreation of the proponent's
version of the event and may be accepted or rejected in whole or in part); State v. Stewart, 643
N.W.2d 281, 296 (Minn. 2002) (stating that a district court should issue a cautionary instruction
relating to an animation both before playing it to the jury and in its final instructions). A request
for a limiting or cautionary instruction almost always is granted and, in many jurisdictions,
recommended by appellate courts. See, e.g., Hinkle, 81 F.3d at 425; Cauley, 32 P.2d at 607;
People v. Bulmer, 256 Mich. App. 33, 35, 662 N.W.2d 117, 119 (2003).
A cautionary instruction typically will include the following elements: (1) an admonition
that the jury is not to give the animation or simulation more weight just because it comes from a
computer; (2) a statement clarifying that the exhibit is based on the supporting witness's
evaluation of the evidence; and, (3) in the case of an animation, a statement that the evidence is
not meant to be an exact recreation of the event, but is, instead, a representation of the witness's
testimony. See, Hinkle, 81 F.3d at 425; Robinson, 16 F.3d at 1088; Cauley, 32 P.2d at 607.
Because of similar concerns that animations and simulations can be given undue weight
by juries, a majority of courts have held that computer-generated animations used only as
demonstrative exhibits should not be given to juries during deliberations. See, e.g., Harris, 13
P.3d at 495 (holding that computer-generated animations should not have been made available to
the jury during deliberations because they had no independent evidentiary value). Some courts,
however, have allowed animation evidence to be viewed by the jury during deliberations. See,
Clark, 339 S.C. at 383, 529 S.E.2d at 535.
VI.

Federal and State Survey

While we do not purport to provide here an exhaustive survey of case law on this subject,
the following circuits and states have addressed at least some of the issues relating to the use of
computer-generated animations and simulations. While requirements may differ marginally due
to variations in applicable law, the general principles discussed above guide the analyses of all
courts.
Fir st Cir cuit
To be admissible, computer animations must be authenticated by independent evidence or
be self-authenticating. Insight Tech., Inc. v. SureFire, LLC, 2007 WL 3244092, at *3 (D.N.H.
Nov. 01, 2007) (citing FED. R. EVID. 901; Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 559
(D. Md. 2007)). The Insight Tech court excluded an affidavit of the defendant’s expert, which
contained an explanation of computer animations proffered by the defendant, on the basis that
the explanations constituted expert opinion that the defendant did not properly disclose. The
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court also excluded the animations because, without the expert’s explanations, the animations
were “unauthenticated drawings of unidentified devices.” Id.
Second Cir cuit
A party using a computer-generated animation to illustrate a witness’s testimony must be
careful to ensure that the jury is informed that what they are seeing is an illustration of an
opinion or theory, and not a “repeat of the actual event.” Datskow, 826 F. Supp. at 686.
Computer-generated evidence that purports to actually recreate the event, however, must
“possess [] a high degree of similarity” to the event. Id. (citing Roland v. Langlois, 945 F.2d
956, 963 (7th Cir. 1991); Champeau v. Fruehauf Corp., 814 F.2d 1271, 1278 (8th Cir. 1987)).
Thir d Cir cuit
Computer-generated simulations, reconstruction and animation are “an appropriate means
to communicate complex issues to a lay audience, so long as the expert's testimony indicates that
the processes and calculations underlying the reconstruction or simulation are reliable.” Ortiz v.
Yale Materials Handling Corp., Civ. No. 03-3657 (FLW), 2005 U.S. Dist. LEXIS 18424, 31-29
(D.N.J. 2005). Animations are acceptable for illustrative purposes if the proponent clears several
hurdles. Jones v. Kearfott Guidance & Navigation Corp., Civ. No. 93-64 (DRD), 1998 WL
1184107 at *3-*5 (D.N.J. 1998). First, the animation must be relevant under Federal Rule of
Evidence 401. Next, the proponent of an animation illustrating an expert’s opinions must show
that it is “substantially similar” to the conditions it purports to represent. St. Paul Fire & Marine
Ins. Co. v. Nolen Group, Inc., Civ. No. 03-3192, 2005 U.S. Dist. LEXIS 9303, 24 (E.D. Pa.
2005)(citing Stecyk v. Bell Helicopter Textron, Inc., 295 F.3d 408, 412 (3d Cir. 2002)).
Finally, the animation’s probative value must not be substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading of the jury. Jones, 1998 WL
1184107 at *3-*5. A cautionary instruction reminding the jury that the animation is not a
recreation but a mere illustrative aid may serve to avoid possible unfair prejudice. Id. at *5.
In Altman v. Bobcat Co., 2009 WL 3387957 (3d Cir. Oct. 22, 2009), the Third Circuit
held that neither unfair prejudice nor juror confusion resulted when the district court permitted
the jury in a personal injury action to view the plaintiff’s computer-generated animation
depicting the alleged accident. The Third Circuit reasoned that the animation was not
“‘sufficiently close in appearance to the original accident to create the risk of misunderstanding
by the jury.’” Id. at *5 (quoting Fusco v. General Motors Corp., 11 F.3d 259, 264 (1st Cir.
1993).). Moreover, the district court instructed the jury that the animation was not a recreation,
and highlighted differences between the animation and the facts as adduced at trial.
Four th Cir cuit
The Fourth Circuit has approved of the use of computer-generated animations, provided
that the animation is clearly presented as an illustration of an opinion, and not as a recreation. In
Hinkle v. City of Clarksburg, the Fourth Circuit upheld the district court’s decision to allow the
defendant to use an animation in support of its expert. Hinkle, 81 F.3d at 425. The animation
depicted a version of the police shooting supporting the defense expert’s self-defense theory.
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The district court allowed the animation to be used, but instructed the jury that the
animation “is not meant to be an exact recreation of what happened during the shooting, but
rather it represents [the defense expert’s] evaluation of the evidence presented.” Id. The Fourth
Circuit held that the admission of the animation did not unduly prejudice the plaintiff because the
district court’s instruction prevented the jury from giving any undue weight to the animation. Id.
Fifth Cir cuit
The District Court for the Southern District of Texas found a computer-generated
animation recreating an accident on a docked ship was admissible in support of a liability
expert’s testimony. Ponce v. M/V Altair, 493 F. Supp. 2d 880, 885 (S.D. Tex. 2007). The court
found the animation to be admissible based on the expert’s testimony that it was accurate and “to
scale.” Id. The court also found that the relevance of the animation outweighed its potential
inflammatory effect on the jury. Id.
In Performance Aftermarket Parts Group, Ltd. v. TI Group Auto. Sys., Inc., 2008 WL
169826 (S.D. Tex. Jan. 16, 2008), the Southern District of Texas excluded evidence of computer
simulations, explaining: (1) the expert who prepared them did not rely on them in forming his
opinions; (2) the expert explained that the simulations were merely illustrative; and (3) the
evidence in the record showed that the computer simulations’ accuracy and validity was highly
questionable because the software used to generate the simulations sometimes produced
inaccurate results. See id. at *2-3.
Seventh Cir cuit
The Northern District of Illinois has found that untimeliness alone is a sufficient reason to
exclude computer-generated evidence. In Van Houten-Maynard v. ANR Pipeline Co., the district
court excluded the evidence finding that the defendant had not received timely notice of the
plaintiff’s intention to use a computer-generated animation. Van Houten-Maynard v. ANR
Pipeline Co., No. 89 C 0377, 1995 WL 317056, at *12 (N.D. Ill. 1995). The court observed that
“this type of evidence can be highly influential upon a jury, well beyond its reliability and
materiality, due to its documentary-type format presented in a ‘television’ like medium.” Id.
The animation therefore was excluded under Federal Rule of Evidence 403 because the lateproduction of the evidence rendered the defendant unable to respond to the “credibility,
reliability, accuracy and materiality of the evidence.” Id.
Ninth Cir cuit
Computer-generated animations are admissible subject to the usual standards for
demonstrative evidence. See, Byrd v. Guess, 137 F.3d 1126, 1134 (9th Cir. 1998).
In Tubar v. Clift, 2009 WL 1325952 (W.D. Wash. May 12, 2009), the District Court for
the Western District of Washington held that a computer-generated animation depicting the
movement of a vehicle was admissible in a civil rights suit arising from an alleged police
shooting incident. The court explained that the animation was meant not to recreate the scene,
but rather to illustrate the vehicle’s travel,. In addition, the animation was based on calculations
performed by an expert that were “grounded in the physical facts and the application of
mathematical principles.” Id. at *1.
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Tenth Cir cuit
The Tenth Circuit has cautioned district courts to “scrutinize the foundation with great
care as to detail” when confronted with animations that purport to be recreations. Harris v.
Poppell, 411 F.3d 1189, 1197-98 (10th Cir. 2005). The court expressed concern that, “not only
is the danger that the jury may confuse art with reality particularly great, but the impressions
generated by the evidence may prove particularly difficult to limit.” Id. (citing Robinson, 16
F.3d at 1088); Sanchez v. Denver and Rio Grande W. R.R. Co., 538 F.2d 304, 306 n.1 (10th Cir.
1976). Thus, animations that are recreations may be used to illustrate an expert’s testimony, but
a cautionary instruction should be given by the court clarifying the purpose of the exhibit and the
fact that it is being used for demonstrative purposes only. Robinson, 16 F.3d at 1087 (citing
Brandt v. French, 638 F.2d 209, 212 (10th Cir. 1981); Gilbert v. Cosco, Inc., 989 F.2d 399, 402
(10th Cir. 1993).
Alabama
An animation illustrating an expert’s testimony is admissible. Tillis Trucking Co. v.
Moses, 748 So. 2d 874, 881 (Ala. 1999). The expert must first be qualified, and the animation
must be based on admissible evidence. Id.
Ar izona
Arizona’s appellate courts have addressed the foundational requirements for computergenerated animations. In Bledsoe v. Salt River Valley Water Users’ Assoc., the Arizona Court of
Appeals held that the use of computer animations is generally permissible if the usual
foundational requirements for demonstrative exhibits are met. Bledsoe, 179 Ariz. 469, 472, 880
P.2d 689, 692 (Ari. Ct. App. 1994). The proponent of an animation must establish through the
testimony of a computer expert, or other appropriate witness, that the animation fairly and
accurately depicts what it represents. Id. Additionally, the opposing party must be afforded the
opportunity for cross-examination. Id. In the Bledsoe case, the animation at issue was excluded
because the expert whose opinion the animation illustrated never testified and the defendant had
no opportunity to cross-examine him. Id.

Califor nia
The California Court of Appeals has held that computer-generated animations are
generally admissible as demonstrative evidence. In People v. Hood, the Court of Appeals held
that an animation was properly admitted because it was introduced only to illustrate the
testimony of various prosecution witnesses and, therefore, did not need to undergo an
examination of its general scientific acceptance. Hood, 53 Cal.App.4th 965, 968 (Cal. Ct. App.
1997). Use of the animation was “similar to an expert who draws on a board,” and no scientific
procedures and techniques needed to be addressed. Id., 53 Cal.App.4th at 968-69.
In People v. Gruber, 2009 WL 206329 (Cal. Ct. App. Jan. 29, 2009), the Court of
Appeals upheld the trial court’s exclusion of the criminal defendant’s computer-generated
reconstruction of the vehicle accident in issue. The trial court concluded that the animation was
prepared by an expert based on assumptions and circumstances that rendered the animation
unduly reliable and speculative. See id. at *6.
-10-

Color ado
Colorado’s appellate courts have specifically addressed the foundational requirements for
computer-generated animations. A computer animation is admissible as demonstrative evidence
if its proponent shows that: (1) it is authentic; (2) it is relevant; (3) it is a fair and accurate
representation of the evidence to which it relates; and, (4) it has a probative value that is not
substantially outweighed by the danger of unfair prejudice. Cauley, 32 P.2d at 607. Under the
standard foundational requirements for demonstrative exhibits, the court held that an animation
is authenticated if there is evidence to support a finding that the evidence is what the proponent
claims it is. Id. (citing Colo. R. Evid. 901). It does not appear that a limiting instruction by the
trial court is required, but the Colorado Court of Appeals encourages it. Id. at 608.
Flor ida
In Pierce v. State the Florida Court of Appeals held that, in order to admit an animation
illustrating an expert’s opinion, the proponent must first establish the foundational requirements
necessary to introduce an expert opinion. 718 So.2d at 809.
Specifically, (1) the opinion evidence must be helpful to the trier of
fact; (2) the witness must be qualified as an expert; (3) the opinion
evidence must be applied to evidence offered at trial; and (4) . . .
the evidence, although technically relevant, must not present a
substantial danger of unfair prejudice that outweighs its probative
value.
Id. The proponent must also establish that the facts or data on which the expert relied in forming
the opinion expressed by the animation are of a type reasonably relied upon by experts in the
subject area. Id. Lastly, the animation must be a fair and accurate representation of what it
purports to be. Id. Note, however, that, even if the animation is admitted in evidence, it is not
permitted in the jury room for deliberations. Campoamor v. Brandon Pest Control, Inc., 721
So.2d 333, 335 (Fla. Ct. App. 1998).
Geor gia
In Georgia, a computer-generated animation is admissible if it is a fair and accurate
representation of what it purports to depict. Cleveland v. Bryant, 236 Ga.App. 459, 460, 512
S.E.2d 360, 362 (Ga. Ct. App. 1999). However, animations which are presented as recreations
must be “substantially similar” to the evidence introduced at trial. Id.
Illinois
In Hudson v. City of Chicago, 881 N.E.2d 430 (Ill. App. Ct. 2007), the Illinois Appellate
Court held that the trial court did not err in permitting the plaintiff’s expert to show a computer
simulation of the vehicle collision in question because the simulation was sufficiently based on
data from the record.
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Indiana
Indiana’s Court of Appeals has addressed the use of computer-generated animations, but
has not set out the foundational requirements. In Stamper v. Hyundai Motor Co., the Court of
Appeals of Indiana held that an animation prepared to illustrate the opinions of an expert witness
who was not present at trial was inadmissible. Stamper, 699 N.E.2d 678, 684 (Ind. Ct. App.
1998). Without the foundation of expert testimony, and because the defendant had no
opportunity to cross-examine the expert, the court held that the evidence was properly excluded.
Id.
Iowa
Computer-generated animations are admissible if authenticated. Hutchinson v. Am.
Family Mut. Ins. Co., 514 N.W.2d 882, 890 (Iowa 1994). There is no particular methodology
requirement. Id.; see also, Sayles, 662 N.W.2d at 8 (accepting authentication of an animation
through the testimony of a witness with knowledge of the facts represented). However, proper
foundation for an animation’s admission into evidence requires that “the fidelity of the
[animation’s] portrayal be established.” Hutchinson, 514 N.W.2d at 890. This determination is
to be made by the trial court and hinges upon findings of relevance and a lack of undue
prejudice. Id.
Louisiana
Louisiana has addressed the use of animations as both illustrative aids and recreations. In
Constans v. Choctaw Transp., Inc., the Louisiana Court of Appeals found that an animation
designed to merely illustrate an expert’s opinion was no different than a series of drawn
diagrams, and was therefore properly admitted under the usual foundational requirements.
Constans, 712 So.2d 885, 900 (La. Ct. App. 1997). Similarly, the court in Howell v. Union Pac.
R.R. Co., held that an illustrative animation was properly admitted where the plaintiff had ample
opportunity to cross-examine the expert whose opinion it depicted. Howell, 980 So.2d 854, 859
(La. Ct. App. 2008).
Regarding recreations, in State v. Harvey, the Court of Appeals held that a computergenerated reenactment is admissible if it is identical or very similar to what it purports to be.
Harvey, 649 So.2d 783, 788 (La. Ct. App. 1995) (citation omitted). The court stated that the
closer a reenactment resembles a scene as depicted by previous testimony, the greater its
probative value and, thus, its likelihood of admissibility. Id. The Court of Appeals has further
held that slight variations between visual aids and actual video footage of an incident shown to a
jury does not make the visual aids inadmissible. State v. Robbins, 986 So.2d 828, 832 (La Ct.
App. 2008).
Massachusetts
Massachusetts has addressed the foundational requirements for computer-generated
simulations. In Commercial Union Ins. Co. v. Boston Edison Co., the Massachusetts Supreme
Court held that computer-generated simulations are to be treated like other scientific tests.
Commercial Union Ins., 412 Mass. at 549, 591 N.E.2d at 168. Therefore, their admissibility is
conditioned on a sufficient showing that: (1) the computer is functioning properly; (2) the input
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and underlying equations are sufficiently complete and accurate; and (3) the program is generally
accepted by the appropriate community of scientists. Id.
Michigan
Computer-generated animations are admissible for illustrative purposes so long as they
satisfy the foundational requirements for general demonstrative exhibits. Bulmer, 256
Mich.App. at 35, 662 N.W.2d at 119. In People v. Bulmer, the Court of Appeals also held that
the defendant was not substantially prejudiced because the trial court properly instructed the jury
that the animation was a demonstration and not a reenactment of what happened. Id. “[W]hen
evidence is offered not in an effort to recreate an event, but as an aid to illustrate an expert's
testimony regarding issues related to the event, there need not be an exact replication of the
circumstances of the event.” Id. Likewise, in People v. Samphere, the Court of Appeals held
that because “the animation was not misleading or unfairly prejudicial, the trial court did not
abuse its discretion in admitting it.” Samphere, 2009 WL 3757445 at *6 (Mich. App. 2009).
Minnesota
The Supreme Court of Minnesota has addressed the foundational requirements for
computer-generated animations and held that the same standard for admissibility of
demonstrative exhibits applies to computer-generated animations. Stewart, 643 N.W.2d at 293.
Thus, an animation is admissible if it is “relevant and accurate and assists the jury in
understanding the testimony of a witness.” Id. However, if the animation does not accurately
reflect the witness’ testimony, then its admission will be deemed error. Id., 643 N.W.2d at 295.
The Supreme Court has recommended that cautionary instructions always be given prior
to the use of the animation. Id., 643 N.W.2d at 296.
Mississippi
In Cox v. State, the Supreme Court of Mississippi held that any computer animation
purporting to be a recreation, but not based on actual, physical measurements, is mere
speculation. Cox, 849 So.2d 1257, 1273 (Miss. 2003). Such animation “must be based on
scientific, identifiable, and objective facts.” Id. (emphasis in original). Additionally, the court
held that an animation that is demonstrative evidence should not be given to a jury for its
consideration during deliberations. Id. 849 So.2d at 1274.
New Hampshir e
In State v. Dodds, the New Hampshire Supreme Court upheld trial court's ruling that
defendant failed to offer evidence specifically substantiating the facts and figures used to create a
computer-generated animation and therefore animation was inadmissible. Dodds, 920 A.2d 377,
387 (N.H. 2009). The determination of evidence admissibility is within the discretion of the trial
court and will not be disturbed "absent an unsustainable exercise of discretion." Id. The
Supreme Court further noted that because the animation would not have provided the jury with
anything more than the testimony and diagrams presented at trial did, the defendant failed to
prove he was unfairly prejudiced by the exclusion of the animation. Id.
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New Mexico
New Mexico has addressed the foundational requirements for using a computer-generated
animation which an expert used to form an opinion. In State v. Tollardo, the New Mexico Court
of Appeals held that, when an expert uses computer-generated evidence to develop an opinion,
the proponent of that evidence must be prepared to show that the evidence was generated in a
way that is scientifically valid. Tollardo, 124 N.M. at 435, 77 P.3d at 1028.
New Yor k
Computer-generated animation evidence purporting to be a recreation of an event is
admissible if its proponent is qualified as an expert, and offers foundational testimony
establishing the accuracy of the recreation. People v. McHugh, 476 N.Y.S.2d 721, 722 (Bronx
County Ct. 1984)(finding that a recreation of a car accident was admissible, and noting that,
“[w]hether a [demonstrative exhibit] is hand drawn or mechanically drawn by means of a
computer is of no importance.”).
The question of whether a computer-generated animation should be viewed by a jury
depends on the facts and circumstances of each case and lies within the sound discretion of trial
court. Kane v. Triborough Bridge & Tunnel Authority, 778 N.Y.S.2d 52, 54 (NY. Sup. Ct. App.
Div. 2004). “If there is any tendency to exaggerate any of the true features which are sought to
be proved the trial court may reject the [computer-generated animation].” Id (internal citations
omitted). A computer-generated animation can be used to illustrate an experts opinion but the
jury must be instructed not to consider the computer-generated animation itself when
determining what actually caused the accident. Id.
Oklahoma
In Harris v. State, the Oklahoma Court of Criminal Appeals held that a reenactment must
(1) be authenticated (meaning that it is “a correct representation of the object portrayed, or that it
is a fair and accurate representation of the evidence to which it relates”); (2) be relevant; and, (3)
possess a probative value that is not “substantially outweighed by the danger of unfair prejudice,
confusion of the issues, misleading the jury, undue delay, needless presentation of cumulative
evidence, or unfair and harmful surprise.” Harris, 13 P.3d at 495. A trial court should instruct
the jury that the evidence represents only a recreation of the proponent’s version of the events.
Id. Finally, the trial court must ensure that the opposing party has the opportunity to examine the
reenactment. Id. The Oklahoma Court of Criminal Appeals has further held that “[v]ideo and
computer-generated reenactments are properly categorized as illustrative or demonstrative aids
used to explain an expert witness' testimony, and they should not be made available for the jury
during deliberations, as they have no independent evidentiary value.” Dunkle v. State, 139 P.3d
228, 251 (Ok. Cr. App. 2006).
The Oklahoma Court of Appeals has held that a computer-generated animation meant to
be a mere illustrative aid was properly admitted where it was sufficiently accurate and its
probative value exceeded its potential to mislead a jury. Lawson v. National Steel Erectors
Corp., 8 P.3d 171, 178 (Okla. Civ. App. 2000). The Court of Appeals has further held that a
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computer-generated animation can be used as a demonstrative aid to illustrate both expert and
witness testimony. Tull v. Federal Express Corp., 197 P.3d 495, 499 (Okla.Civ. App. 2008).
The Oklahoma Supreme Court has recommended that cautionary instructions always be
given prior to the use of the animation. In Re Amending and Revising Oklahoma Uniform Jury
Instructions –Civil, 217 P.3d. 620 (Ok. 2009).
Pennsylvania
The Pennsylvania Supreme Court has held that a computer-generated animation is
admissible if it meets the same requirements as any other demonstrative evidence. Specifically,
there must be a showing that the evidence: (1) is properly authenticated as a fair and accurate
representation of the evidence it purports to portray; (2) is relevant; and (3) has a probative value
that is not outweighed by the danger of unfair prejudice. Commonwealth v. Serge, 586 Pa. 671,
685, 896 A.2d 1170, 1179 (2006). The court did note, however, that there are additional dangers
inherent in the use of computer-generated evidence. Id. As such, it required that trial courts
issue limiting instructions explaining the nature of the proposed animation. Id.
South Car olina
A computer-generated animation is admissible as demonstrative evidence when the
proponent shows that it: (1) is authentic; (2) is relevant; (3) is a fair and accurate representation
of the evidence to which it relates; and, (4) has a probative value that substantially outweighs the
danger of unfair prejudice, confusing the issues, or misleading the jury. Clark, 339 S.C. at 384,
529 S.E.2d at 536. South Carolina also requires timely production of any proposed animation in
order to ensure that the opposing party is given sufficient time to analyze it and formulate any
objections. Id. Finally, cautionary instructions are required where the animation purports to be a
recreation of an event. Id.; see also, Webb v. CSX Transportation, Inc., 364 S.C. 639, 654 615
S.E.2d 440, 448 (2005).
South Dakota
In South Dakota, the proponent of a computer-generated animated recreation must
describe the system and show that the program produced an accurate result. Sommervold, 518
N.W.2d at 738. The proponent must also show that the animation fairly and accurately reflects
the testimony of the witness whose testimony it supports. Id.
Tennessee
The Tennessee Supreme Court has held that the proponent of an animation intended to be
an illustrative aid must establish that it is a fair and accurate depiction of the event it purports to
portray, a “particularly important” requirement because “the jury may be so persuaded by its lifelike nature that it becomes unable to visualize an opposing or differing version of the event.”
Farner, 66 S.W.3d at 209. The court held that a limiting instruction explaining that an animation
is simply an illustration of a witness’ testimony is appropriate whenever computer-generated
evidence is admitted. Id., 66 S.W.3d at 210.
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Washington
Washington has addressed the foundational requirements for computer-generated
simulations. In State v. Sipin, a Washington Court of Appeals held that the admissibility of a
computer-generated simulation as substantive proof or as the basis for expert testimony is
conditioned upon a showing that: (1) the computer is functioning properly; (2) the input and
underlying equations are sufficiently complete and accurate; and (3) the program is generally
accepted by the appropriate community of scientists for use in the particular situation at hand.
Sipin, 130 Wash.App. 403, 415, 123 P.3d 862, 868 (Wash. Ct. App. 2005).
Wisconsin
In Emmerich v. American Honda Motor Co., Inc., the Wisconsin Court of Appeals held
that a computer animation that was “nothing more than a visual depiction of [an expert’s]
opinions” was admissible. Emmerich, No. 96-3696, 1997 WL 428495, at *2 (Wis. Ct. App.
1997). Furthermore, the court found that no rule required the proponent of the animation to
disclose its exhibits before trial. Id. In State v. Denton, the Court of Appeals held that if the
probative value of a computer-generated animation is substantially outweighed by the danger of
unfair prejudice, confusion of the issues and the risk of misleading the jury, the evidence should
not be admitted. Denton, 319 Wis.2d 718, 736 (Ct. App. 2009).
Wyoming
The Wyoming Supreme Court has held that a computer-generated animation is generally
admissible so long as it is authenticated, relevant, and not subject to an exclusionary rule. Minun
v. State, 966 P.2d 954, 959 (Wyo. 1998).
VII.

Conclusion

The use of computer-generated animations and simulations to supplement both lay and
expert testimony is becoming increasingly more commonplace, and for a very simple reason:
they can have enormous persuasive power. Recognizing this, courts generally are receptive to
evidentiary challenges, given the heightened risk of undue prejudice that distinguishes
animations and simulations from more pedestrian forms of evidence. Aggressive crossexamination of the proponent's experts, Daubert challenges, timeliness objections, and
cautionary instructions are all tools at the practitioner's disposal to combat the effective use of
this potentially case-defining evidence.
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The growing trend in Corporate America is to do business with firms that have a
diverse work force that can relate to their customers, clients and staff. In today’s
global economy, it is essential to be responsive to the cultural sensitivities of
current clients, prospective clients, associates, employees and co-workers. The
financial impact of even one client lost due to of a lack of communication may be
enormous. Loss of your minority associates might communicate to your
constituents and customers that you can’t compete in a culturally diverse world.

How culturally competent are the members of your firm?
Cultural competence is the ability to work effectively with individuals from
different cultural and ethnic backgrounds, or the ability to comfortably work in
settings where several cultures coexist. “While a few individuals seem to be born
with cultural competence, the rest of us have had to put considerable effort into
developing it.” Martin & Vaughn, 2007. This means examining our biases and
prejudices, developing cross-cultural skills, searching for role models, spending as
much time as possible in cross-cultural settings and being with other people who
share a passion for cultural competence.
Being culturally competent and embracing diversity unleashes creativity and
innovation that comes from knowledge, experience and a passion for crosscultural understanding. It increases the comfort level of the attorney and the
potential client and elevates the firm to another level. Many large organizations
actively support diversity within their own companies and will only do business
with legal firms that mirror this corporate value. But being diverse is not enough.
Diversity is ways in which individuals may differ according to race, ethnicity, age,
gender, sexual orientation, disability status, class, and religion, among other
factors; culture is imbedded in each of those facets and must be understood if we
are to be successful in our interactions. Diversity should also be viewed from a
personal, professional and societal perspective. Make a cultural mistake and
ignore it or try to cover it up, and it can be fatal for your firm.
LTA, Inc. 2010 ©
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In business, it pays off.
Those firms that start with the premise that minorities should be hired for their
positive contributions rather than focusing on being politically correct are far
ahead. These firms are more apt to see the advantage that mentoring, training,
and providing key opportunities can have on the bottom line and add toward
reaching year-end goals. Unfortunately, research indicates that mentoring and
training are not occurring at a sufficient level to be effective. As a result, even
where there were good intentions, the diversity effort fizzles. If diversity fizzles,
then embracing the cultures embedded in that diversity disappear as well. We are
then left with the question, “What happened?”
In the seminars LTA conducts, participants tackle this question head on. They are
challenged to look at the firm’s culture as well as “privilege,” who has it, what it
looks like, how one gets it, and what responsibility one has, if any, to those who
don’t have it. Then, and most importantly, how does it all of this affect the
bottom line, organizational goals or perceptions of justice.

Law Firm Hiring

Lowetribble.com

Finding minority attorneys is less difficult now than it once was. Numerous law
schools produce highly qualified candidates.

It gets even easier to recruit

exceptional people who are interested in doing their best if you begin with a
culturally diverse organization. The legal community no longer has carte blanche
to interviewing and hiring law school graduates. For the last decade, legal
employers have been competing head to head with consulting and accounting
firms, and now corporations, for legal talent. As a result some law firms have
become very creative and proactive in their recruiting strategies, yet they are
having trouble retaining even the most outstanding associates.
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Why is this occurring? Because not only must you have representation, you must
have a firm culture that embraces and understands difference and how to use it
to your advantage. This requires on-going education by the current members of
the firm in cultural awareness. This includes becoming aware of your own
personal conscious and unconscious biases, stereotypes, and prejudices;
becoming aware of cultural norms, attitudes, and beliefs of groups or individuals
you are or will be interacting with; having cultural knowledge which starts with
becoming familiar with cultural characteristics, history, values, belief systems, and
behaviors of the members of another ethnic group; and having cross-cultural
skills, including the skill of reducing personal defensiveness. This means being
able to NOT respond in a defensive manner to something you don’t understand or
agree with, but to be able to accept the other person’s perspective.
Finally, fully embracing diversity requires that the firm or organization take a hard
look its infrastructure to see where there may be built-in blockages to the new
minority or female associate’s success, as well as the success of your overall
diversity initiative.

Retention
Records at the National Association for Law Placement (NALP) indicate that
among all employers listed in the 2009-2010 NALP Directory of Legal Employers,
just over 6% of partners were minorities and 1.88% of partners were minority
women, and even so, many offices report no minority partners at all. In addition,
the representation of minorities by specific race and ethnicity varies considerably
by size of law firm and geography. Throughout most jurisdictions, minority
women continue to be the most dramatically underrepresented group at the
partnership level, even more so than minority men, who account for just 4.21% of
partners.
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In 2001, the ABA reported that “roughly 50,000 lawyers in partnership positions in
the United States and only 2,000 of them were people of color…” With so few
minorities in higher level positions, there are few role models and mentors
available for young minority attorneys. Seminar participants regularly report that
the number of senior attorneys stepping up to mentor young attorneys is simply
not enough.
One young lawyer who works for a family business in Orlando reported, “When I
was hired by a law firm in Chicago, I was the only African-American attorney in
the 300 attorney firm. I didn’t stay. It wasn’t that I was sabotaged; I just had no
idea where I was going. I had no mentor; there were no partners who were
African-American (there was one Hispanic partner) and I spent a lot of time trying
to understand how to get certain assignments and how to ‘fit in’. The long and
short of it was, I felt anonymous, ignored and had no idea how to maneuver
through the organization. I stayed two years and left. Now I work in the family
business and I am very happy to be able to make a contribution.”
If minorities are not invited to the table, their thoughts and contributions are
overlooked and not considered. Give them exposure to the best in your firm and
the most challenging clients and projects, and they will bring to the table a wealth
of information and insight. They may turn out to be some of your best associates
and grow to be partners, giving you a permanent and sustainable cultural
diversity. Majority attorneys benefit as much as minority associates by being in a
diverse climate. They gain a better understanding of their clients and colleagues,
and a deeper respect for people in general.
It is clear that the components of diversity must be managed both personally and
organizationally. LTA’s seminars address the relationship between the importance
of diversity management and personal and company goals/profits. Participants
are encouraged to look at diversity as a business initiative or an organizational
goal, then give it the strategic planning, attention and funding they would any
other business initiative.
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Lose one minority associate this year and it could cost you in excess of
$300,000. Lose one client because of a culture issue and it can cost even
more. Diversity is a resource you literally cannot afford to treat lightly.
According to the National Association for Law Placement (NALP), cited in the
September 7, 2003 issue of the Florida Bar News, incoming associates in medium
and large law firms earned a median salary of $93,190 annually. The cost of
replacing a two or three year associate runs roughly three times his/her salary.
Included in this figure is a combination of severance pay, recruitment costs,
search firm fees (for lateral hires), billable hours written off by partners/
associates for recruiting, training and acclimating entry-level associates, bonuses,
moving expenses…to say nothing about the down time on cases left unfinished by
the exiting attorneys. It’s easy to see how very costly it can be to a law firm to
recruit and then lose an associate.
Finding out why law firms continue to lose women and minorities isn’t easy. Most
exit interviews never reveal the real reason for an associate’s decision to leave.
Most attorneys feel that to discuss the race issue in an exit interview would
constitute professional suicide. In one training session, an African-American
female attorney put it this way: “the legal community is small and to the minority
attorney, it’s just not worth saying anything. You may need the firm (you are
leaving) as a reference. But more than that, it’s your reputation; so you keep
quiet and only share that information in a safe environment.”
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How do we foster inclusion and retain women and minority attorneys in
law firms?
There are three approaches that a law firm can investigate. First make diversity
and inclusion part of the firm’s core values and describe what that means in
detail. It needs to “come from the top.” The Managing Partner should talk about
it, describe it and then live it. Without him or her modeling the attitude and
behavior, it will not be seen as an imperative to others in the firm and will be
ignored. Secondly, have a well planned mentoring program with a strong, clear
purpose; one that enhances the growth and development of the firm’s future
leaders through guidance and coaching from the firm’s present leaders. That
program should have guidelines and training for both the mentor and mentee
that include goals set by both. Finally, there must be opportunities for growth as
part of the overall approach. Think outside of the box. The growth opportunity
can be firm sponsored volunteer work. This is especially attractive to young
Generation Y attorneys (born 1979 through 1994) who feel a moral obligation to
make a positive contribution to society. With their mentors guiding them, it’s a
win-win.

Diversity and Cultural Awareness work is not a one shot deal. It takes
time and work, but the payoff is well worth it.
In one of the seminars, the late Henry Latimer of Ft. Lauderdale, said, “diversity is
not about having the upper hand. It is not about gaining an advantage. It is
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about not being excluded. It is about not being denied a chance to play on a
level playing field. It’s about being treated with dignity and respect.”
LTA helps organizations change their environment to create a culture
conducive to a diverse workforce. The seminars are designed to create safe
learning environments, where information on the tough, sensitive issues can
be shared, discussed and understood. Clients are firms interested in recruiting
and retaining minority and women attorneys, law organizations seeking to
attract minority attorneys to membership, law departments recognizing the
need to broaden their outsourcing activities, and judges committed to making
sure courtroom behavior is free of the perception of bias.

YES! We need to know more about:
• Diversity Retention Initiatives
• Cross Cultural Initiatives
• Mentor Programs
• Executive Coaching
• Conflict Resolution (Mediation)

Register at www.Lowetribble.com.
Email us at wtribble@Lowetribble.com, or
Call Wilhelmina Tribble, President of Lowe Tribble & Associates, at 407-299-0469.
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IQBAL AND TWOMBLY –
REINVIGORATING THE SUBSTANCE OF RULE 8
Howard A. Merten, Esq.
Keith E. Fayan, Esq.
Paul M. Kessimian, Esq.

I.

INTRODUCTION

Partridge Snow & Hahn LLP
Providence RI

―
Plausibility.‖ ―
Common Sense.‖ When the U.S. Supreme Court recently
decided that federal courts should apply these concepts to review complaints, the ruling was
hailed and decried as revolutionary. The ―
revolutionary‖ decisions were Ashcroft v. Iqbal, 129
S. Ct. 1937 (2009) and Bell Atlantic v. Twombly, 550 U.S. 544 (2007). One politician has
declared that Iqbal will ―
… effectively slam shut the courthouse door on legitimate plaintiffs.‖1
The opposite end of the spectrum hailed the rulings as rebalancing the scales of justice, which
had tipped too far in favor of allowing litigants with frivolous claims to leverage easy access to
federal courts and discovery into unjust and disproportionate settlements.
Together, Iqbal and Twombly held that, to comply with the pleading requirements
of Fed. R. Civ. P. 8(a)2 a complaint must allege well-pleaded factual allegations (and not legal
conclusions or bare recitations of the elements of a cause of action) that if presumed true
―
plausibly give rise to an entitlement to relief.‖ Iqbal at 1950. Iqbal made clear this test should
apply to all civil complaints. Id. at 1937. Most commentators and courts have declared that
these decisions established new and heightened pleading standards under Rule 8(a), and
consequently require much more factual content in a plaintiff‘s complaint lest it be dismissed.

1

2

See http://www.house.gov/apps/list/press/ny08 _nadler/AccessToJustice102709.html (Last Accessed November
4, 2009).
Fed. R. Civ. P. 8(a) provides in pertinent part that ―
[a] pleading that states a claim for relief must contain . . . (2)
a short and plain statement of the claim showing that the pleader is entitled to relief.‖

Some, however, question whether Iqbal and Twombly can accurately be labeled
―
revolutionary.‖3 This article will explore the Twombly and Iqbal rulings and the growing
dissatisfaction in some quarters concerning overly liberal ―noticepleading‖ that predated them.
It will then discuss recent cases citing Twombly and Iqbal. Are courts accepting and applying a
new standard to weed out deficient claims or is it business as usual? If a new standard is being
applied, what is it? How do the rulings and their early interpretation comport with the overarching purpose of the federal rules ―
to secure the just, speedy, and inexpensive determination of
every action and proceeding?‖ Fed. R. Civ. P. 1.
II.

BACKGROUND ON RULE 8 AND NOTICE PLEADING
A.

History
It has been observed that there were three major periods in the history of pleading

standards in the United States. Paul Stancil, Balancing the Pleading Equation, 61 Baylor L. Rev.
90, 109 (Winter 2009). In the earliest period, pleadings followed the English common law
tradition of fitting claims into rigid pre-existing writs and responses. Id. This fitting process
would continue through several rounds of pleading. Eventually, the issues to be tried were
narrowed or the case dismissed. This model was criticized for being overly technical and
resulting in the potential dismissal of meritorious claims prior to any hearing on the merits. Id.
The second period commenced in the middle of the nineteenth century with the
adoption of the New York Field Code in 1848. Id. at 110. Civil pleadings began to move away
from the common law writ pleading and toward the fact-based pleading system set forth in the
Field Code. Id. During this period, plaintiffs were required to plead facts in support of each of

3

See Statement of Gregory G. Garre before Senate Judiciary Committee available at http://judiciary.senate.gov/pdf/12-0209%20Garre%20Testimony.pdf (December 2, 2009)
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the elements of the underlying claim. Id. By the 1920‘s, more than half of the states adopted
some form of fact pleading. Ultimately, this paradigm too was rejected as too technical. Id.
The third period of pleadings in the United States began in 1938 with the adoption
of the Federal Rules of Civil Procedure (the ―
Federal Rules‖). The Federal Rules explicitly
adopted a new pleading standard in response to a widely held belief that both common law
pleading and the legislatively enacted fact-based pleading were too technical and resulted in
potentially viable claims being dismissed at the pleading stage. Id. Rule 8(a) set the stage for
what is known as ―no
tice‖ pleading. This new standard was intended to simplify pleadings and
―
eliminate arcane factual hierarchies and other complexities that had come to dominate
predecessor pleading forms . . . .‖ Id. It required only ―
a short and plain statement‖ showing that
the pleader is entitled to relief. Discovery and later motion practice would sort out deficient
claims, after parties had the opportunity to develop the facts surrounding their claims. Id.
Under the Federal Rules, the purpose of pleadings was – at least pre-Iqbal –
merely to place the parties on notice of the claim or defense. The Supreme Court case of Conley
v. Gibson, 355 U.S. 41 (1957) was the seminal case concerning the sufficiency of a plaintiff‘s
complaint under the federal rules. The Conley standard by which motions to dismiss were
decided has become rote, indeed iconic: ―acomplaint should not be dismissed for failure to state
a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.‖ Id. at 45-46. It is important to note that, as stated
supra, there is debate as to whether this formulation of the pleading standard was actually
applied by the federal courts before Twombly and Iqbal. As discussed infra, however, many
commentators, and importantly courts believe that there are complaints which would have
survived the more liberal pleading standard under Conley that do not survive after Iqbal.
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The Court ultimately rejected attempts to have the complaint dismissed on
technical grounds. The Court concluded that ―th
e federal rules reject the approach that pleading
is a game of skill in which one misstep by counsel may be decisive to the outcome and accept the
principle that the purpose of pleading is to facilitate a proper decision on the merits.‖ Id. at 48.
After Conley, the allegations of a complaint were broadly interpreted, deemed to be true and
sufficient so long as any set of facts in support of the claim would entitle a plaintiff to relief. The
doors of the courthouse were wide open. Courts placed heavy reliance on pretrial discovery to
develop the facts, sort out deficient claims or narrow issues for trial.
B.

Criticism
Notice pleading was intended to increase access to the judicial system by

dispensing with technical forms and code-based pleadings. However, while common law and
code-based pleadings may have been overly technical, they provided litigants and the courts with
more specific context in which to judge the legal sufficiency of the claims at the outset of
litigation. See 5 CHARLES ALAN WRIGHT AND ARTHUR MILLER & EDWARD H. COOPER,
FEDERAL PRACTICE AND PROCEDURE § 1201, pp. 84-92 (3d. Ed. 2004). Under notice pleading,
many cases were framed in general and conclusory language. Cases which lack objective merit
are more difficult to weed out at the outset.
Pleadings and discovery are intertwined under the Federal Rules of Civil
Procedure. See id. at 88. Notice pleading contemplates that discovery will permit the parties to
identify and narrow issues for trial. It presupposes, and past practice has largely been, that
discovery (and perhaps summary judgment or trial) would be the crucible by which most claims
of wrongdoing would be substantiated or not. See Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unit, 507 U.S. 163, 167 (1993) (―
Federal courts and litigants must
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rely on summary judgment and control of discovery to weed out unmeritorious claims sooner
rather than later‖). The problem with this approach is that it subjects defendants to the
potentially large costs of discovery and motion practice to deal with claims that could be
ultimately baseless in fact or insufficient as a matter of law in light of the discovered evidence.
It is this concern, i.e., the inability under a liberal pleading standard to forestall or
avoid substantial discovery costs, even in meritless suits, which forms the primary criticism
levied against liberal notice pleading. Complaints that barely set forth the basis upon which they
are filed or which conclusorily allege violations of law were generally good enough to preclude
dismissal at the beginning of a suit and force defendants, in many cases, to expend a great deal of
resources on litigation and discovery in ultimately baseless cases. This may not have been a
significant concern when the Rules were adopted, or even when Conley was decided, but it is a
primary concern for litigants and the court in the 21st century. Diminishing court resources,
massive class actions and mass tort claims, the advent of email and the deluge of electronic
discovery have geometrically increased the costs of easy court access and, in the minds of many
– including apparently a majority of Supreme Court judges – compelled the realignment of the
scales of justice.
This consideration was a key factor discussed by the Court in Twombly. The
Court remarked that ―[
i]t is no answer to say that a claim just shy of a plausible entitlement to
relief can, if groundless, be weeded out early in the discovery process through ‗careful case
management . . . given the common lament that the success of judicial supervision in checking
discovery abuse has been on the modest side.‖ 550 U.S. at 559. Given the high costs of
discovery, particularly in antitrust cases, the Court took a real-world view of the matter and

5

observed that high discovery costs ―
push cost conscious defendants to settle even anemic cases
before reaching [summary judgment].‖ Id.
III.

TWOMBLY ADJUSTS THE PENDULUM
A.

Background
The ―
plausibility standard‖ held generally applicable to all federal civil cases by

Iqbal had its genesis in a case decided two years earlier — Bell Atlantic Corp. v. Twombly, 550
U.S. 544 (2007). The plaintiffs in Twombly sought to represent a putative class comprised of
approximately 90% of all subscribers to local telephone or high speed internet service in the
continental United States. The defendants were the largest telecommunications companies in the
United States, employed thousands of employees and generated ―
gigabytes of business records.‖
Id. at 557. The complaint alleged that Bell Atlantic conspired to restrain trade – over the course
of seven years – by engaging in parallel conduct within service areas designed to inhibit the
growth of upstart local telecommunications companies and also by agreeing to abstain from
competing directly against one another. Id. at 550-551, 559.
The district court dismissed the complaint holding that the allegations concerning
the parallel business conduct, standing alone, did not state a claim under the Sherman Act. Id. at
552. The court noted that the plaintiffs were required to assert additional facts which would tend
to exclude alternative explanations for such parallel actions. On appeal, the Second Circuit held
that plaintiffs‘ allegations were sufficient to survive a motion to dismiss because Bell Atlantic
failed to demonstrate that there was no set of facts which would permit plaintiffs from proving
that the parallel conduct was the result of an agreement and not mere coincidence. Id. at 553.
In its review of the case, the United States Supreme Court considered the question
of what a plaintiff must plead in order to state a claim under the relevant portion of the Sherman
Act. Id. at 554-555. The Court began its analysis by examining the language of Rule 8(a)(2),
6

emphasizing that the rule required ―
a short, plain statement of the claim showing that the
defendant is entitled to relief.‖ Id. at 555. The Court‘s opinion quickly emphasized the need for
a―
showing‖ of an ―
entitlement to relief.‖ It held this requires ―mor
e than labels and conclusions,
and a formulaic recitation of the elements of a cause of action.‖ Id. Factual allegations must be
sufficient to raise the right to belief beyond mere speculation. Id.
B.

The Twombly Holding
The Court then turned to the context of the plaintiff‘s complaint, § 1 of the

Sherman Antitrust Act, and injected the concept of ―
plausibility‖ into Rules 8(a) and 12(b)(6).
The Court stated that the plaintiffs‘ allegations of parallel conduct must be placed in a context
which would, at a minimum, suggest the antecedent illegal collusion. Id. The complaint lacked
sufficient factual allegations to suggest a collusive agreement was plausible. Id. at 556.
Additional facts were required under Rule 8(a)(2) to show that the pleader was entitled to relief.
Id. at 557. Mere allegations of a collusive agreement, without further contextual facts, ―stops
short of the line between possibility and plausibility of entitlement to relief.‖ Id. ―
The need at
the pleading stage for allegations plausibly suggesting (not merely consistent with) agreement
reflects the threshold requirement of Rule 8(a)(2) that the ‗plain statement‘ possess enough heft
to ‗show that the pleader is entitled to relief.‖ Id.
C.

Policy Considerations Underlying Twombly’s Construction of Rule 8(a)
The Court discussed at some length the policy issues underpinning its analysis.

Courts must require something more than the mere possibility of an entitlement to relief, ―
lest a
plaintiff with ‗a largely groundless claim‘ be allowed to ‗take up the time of a number of other
people, with the right to do so representing an in terrorem increment of the settlement value.‖
Id. at 558. The Court was concerned that the doors of the Courthouse swung too wide too easily,
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and behind those doors lay massive expense in the form of discovery and coerced settlements.
Id. at 558-559. Further, the Court expressed distinct skepticism that federal courts could deal
with these effects by careful case management. ―
Given the system we have, the hope of
effective judicial supervision is slim.‖ Id. at 559-560, n. 6.
The Court then dispatched the previously iconic holding of Conley v. Gibson,
noting that numerous courts and commentators had ―
questioned, criticized and explained‖ its ―no
set of facts language.‖ It held, ―… fter
a puzzling the profession for 50 years, this famous
observation has earned its retirement. The phrase is best forgotten as an incomplete, negative
gloss on an accepted pleading standard…‖ Id. at 563.
IV.

POST TWOMBLY CONFUSION
In the two years after it was decided, Twombly had become one of the five most

widely cited case in the federal judiciary in American history. Erwin Chemerinsky, Many to the
Right, Perhaps Sharply to the Right, 12 Green Bag 2d 413, 415 (Summer 2009). Some
confusion existed, however, as to whether or not this ―e
nough-facts-to-be-plausible‖ standard
applied only to anti-trust actions, some other subset of complex cases or to federal filings more
generally.
This confusion is not surprising. While some language in Twombly could be read
broadly, other aspects of the decision pointed to a more limited interpretation. The Court
discussed at length the specific context of the case — the allegations necessary to render a claim
of a Sherman Act conspiracy plausible and the expensive discovery which would follow short of
a dismissal in this complex case. 550 U.S. at 557-58 (noting how expensive antitrust discovery
can be and reiterating from an earlier decision that ―
a district court must retain the power to insist
upon some specificity in pleading before allowing a potentially massive factual controversy to
proceed‖) (quoting from Associated Gen. Contractors of Cal., Inc. v. Carpenters, 459 U.S. 519,
8

528, n.17 (1983)). It rejected the dissent‘s argument that it was adopting a heightened pleading
requirement. 12 Green Bag 2d at 469, n. 14. It cited with approval an earlier employment
discrimination decision that criticized the Second Circuit for impermissibly requiring that the
plaintiff allege ―
specific facts‖ beyond those necessary to state his claim. Id.
Also, only two weeks after deciding Twombly, the Court issued its decision in
Erickson v. Pardus, 127 S.Ct. 2197 (2007). Erickson involved a pro se prisoner who brought a
civil rights case against prison officials for injuries he allegedly sustained when his treatment for
Hepatitis C was discontinued. Id. The trial court had dismissed Erickson‘s complaint for failing
to allege that he was harmed by the discontinuance of the medical treatment as opposed to being
harmed by the ailment itself. Id. at 2200. The Supreme Court ruled that Erickson‘s allegations
were not too conclusory. The court further noted that Erickson was proceeding pro se and that
federal courts have traditionally given considerable leeway to pro se litigants. Id.
In the wake of Twombly, some courts questioned whether the new pleading
standard applied just to anti-trust cases. See, e.g., McZeal v. Sprint Nextel Corp., 501 F.3d 1354,
1357 n.4 (Fed. Cir. 2007) (―
[Retirement of Conley ‗no facts‘ language] does not suggest that Bell
Atlantic changed the pleading requirement . . . as articulated in Conley.‖); see also Nicsand, Inc.
v. 3M Company, 507 F.3d 442 (6th Cir. 2007); Weisbarth v. Geauga Park Dist., 499 F.3d 538,
541–42 (6th Cir. 2007) (questioning Twombly‘s applicability outside of anti-trust cases). Lewis
v. Marriott Int’l, Inc., 527 F. Supp. 2d 422, 424 n.1 (E.D. Pa. 2007) (―
[T]he applicability of
Twombly to non-Sherman Act claims is unknown.‖); The Supreme Court, 2006 Term—Leading
Cases, 121 Harv. L. Rev. 305, 310 n.51 (2007) (―
[S]ome scholars view Twombly as primarily an
antitrust case.‖).
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Most federal courts addressing the issue held that the Twombly ruling was not
limited to its context. See, e.g., Transhorn, Ltd. v. United Techs. Corp. (In re Elevator
AntitrustLitig.), 502 F.3d 47, 50 n.3 (2d Cir. 2007) (―
A narrow view of Twombly would have
limited its holding to the antitrust context, or perhaps only to Section 1 claims; but we have
concluded that Twombly affects pleading standards somewhat more broadly.‖); ATSI
Communications, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 95 n.2 (2d Cir. 2007) (―
We have
declined to read Twombly‘s flexible ‗plausibility standard‘ as relating only to antitrust cases.‖);
Iqbal v. Hasty, 490 F.3d 143, 157 (2d Cir. 2007) (―
We are reluctant to assume that all of the
language of Bell Atlantic [v. Twombly] applies only to section 1 allegations based on
competitors‘ parallel conduct or, slightly more broadly, only to antitrust cases.‖); see also
Airborne Beepers & Video, Inc. v. AT&T Mobility, LLC, 499 F.3d 663 (7th Cir. 2007) (dismissing
a RICO case); Iqbal, 490 F.3d 143 (dismissing an unlawful detention case); Porter v. Unknown,
2007 WL 272912 (E.D. Cal. Sept. 18, 2007) (dismissing a civil rights case); Anticancer Inc. v.
Xenogen Corp., 2007 WL 2345025, at *4 (S.D. Cal. 2007) (applying Twombly in a patent
infringement case); Collins v. Marva Collins Preparatory Sch., No. 1, 2007 WL 1989828, at *3
(S.D. Ohio 2007) (applying Twombly in a trademark case); Goldstein v. Pataki, 488 F. Supp. 2d
254 (2d Cir. 2008) (applying Twombly in an eminent domain case).
V.

IQBAL CLARIFIES AND CONCLUSIVELY BROADENS THE SCOPE OF
TWOMBLY
The Iqbal decision clarified the confusion left in the wake of Twombly, holding

that Twombly construed Rule 8(a) and was consequently applicable to all federal civil cases.
Iqbal, 129 S. Ct. 1937.
A.

Background
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Javaid Iqbal, a Pakistani Muslim cable television installer on Long Island, was
detained and held by federal authorities for six months after September 11th before being cleared
of any links to terrorism. He was then deported after pleading guilty to fraud in relation to
identification documents. Id. at 1943; see also ―
Judges Zero In On Treatment Of a Detainee,‖
The New York Times, October 5, 2006, Section B; Pg. 1; Column 5. Mr. Iqbal subsequently
filed a complaint in a New York Federal District Court alleging that federal officials, including
former Attorney General John Ashcroft and FBI Director Robert Mueller, subjected him and
hundreds of others to harsh confinement conditions solely based upon his racial and religious
background. Id. at 1939. Mr. Iqbal alleged in his complaint that the particular policy of holding
post-9/11 detainees in highly restricted confinement was a policy approved by Mr. Ashcroft and
Mr. Mueller during discussions following the attacks of September 11th. Id. at 1944. The
complaint also alleged that Mr. Ashcroft and Mr. Mueller ―
knew of, condoned, and willfully and
maliciously agreed to subject‖ Mr. Iqbal to severe conditions of confinement ―a
s a matter of
policy, solely on account of (his) religion, race, and/or national origin and for no legitimate
penological interest.‖ Id. The complaint also alleged Mr. Ashcroft was the ―
principal architect‖
of the policy and that Mr. Mueller was ―
instrumental‖ in its application. Id.
The defendants moved to dismiss the complaint for failure to state sufficient
allegations that demonstrated their personal involvement in the wrongdoing. The District Court,
relying on Conley v. Gibson, 355 U.S. 41 (1957), denied the motion stating that it cannot be said
that there is no set of facts on which Iqbal would be entitled to relief against the defendants. The
defendants filed an interlocutory appeal to the Second Circuit. Id. During the pendency of the
appeal, Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), was decided. Id. The Court of
Appeals affirmed the District Court‘s denial of the defendants‘ motion to dismiss. Iqbal v.
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Hasty, 490 F.3d 143 (2nd Cir. 2007). It noted that Twombly embodied a ―
flexible plausibility
standard‖ which only required a plaintiff to amplify a claim with facts in situations when
additional facts were needed to render a claim plausible. Id. at 157-158. According to the Court
of Appeals, Mr. Iqbal‘s claim was not one of those cases which required contextual
amplification. Id. at 174. The United States Supreme Court accepted certiorari and ultimately
reversed the Second Circuit.
B.

Holding
The Supreme Court‘s Iqbal decision reaffirmed the key holdings of Twombly and

clarified that those holdings applied to all Federal civil cases. While the pleading standard set
forth in Rule 8 does not require ―
detailed factual allegations,‖ ―
it does demand more than an
unadorned, the-defendant-unlawfully-harmed-me accusation.‖ 129 S. Ct. at 1949. A complaint
must contain sufficient factual allegations, which if accepted as true, state a claim to relief that is
―
plausible on its face.‖ Id. A formulaic recitation of the elements of a cause of action does not
satisfy this standard. Id.
The Iqbal court identified two key working principles from Twombly. First, the
court must accept the allegations contained in a complaint – but not the legal conclusions – as
true. Id. ―
Threadbare recitals of the elements of a cause of action, supported by mere conclusory
statements, do not suffice.‖ Id. Second, a complaint must state a plausible claim for relief in
order to survive a motion to dismiss. Id. The determination as to whether a complaint states a
plausible claim for relief is a context specific task that ―
requires the reviewing court to draw on
its judicial experience and common sense.‖ Id. at 1950. The plausibility standard does not
require that the allegations probably occurred, but it does require more than the mere possibility
that the defendant acted unlawfully. Id. A claim has facial plausibility when:
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―
the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the
misconduct alleged. The plausibility standard is not akin to a
‗probability requirement,‘ but it asks for more than a sheer
possibility that a defendant has acted unlawfully. Where a
complaint pleads facts that are ‗merely consistent with‘ a
defendant‘s liability, it ‗stops short of the line between possibility
and plausibility of ‗entitlement to relief.‘‖ 129 S. Ct. at 1949
(quoting Twombly).
The plaintiffs attempted to distinguish Twombly from the facts presented before
the Court in Iqbal. First, the plaintiff argued that Twombly was limited to pleadings in antitrust
cases. Id. at 1953. The Court rejected the argument and held that Twombly turned not on the
particular facts of that case, but on interpretation and application of Rule 8. As an interpretation
of Rule 8, the Court‘s analysis of pleading standards applies to all federal civil actions. Id.
Second, plaintiff argued the interpretation of Rule 8 ―
should be tempered where,
as here, the Court of Appeals has ‗instructed the district court to cabin discovery … as much as
possible in anticipation of a summary judgment motion.‘‖ Id. The Court reiterated that
resolution of a motion to dismiss ―
does not turn on controls placed on discovery.‖ Id. By so
remarking, the Court rejected a case-by-case approach based on the size of the case or the
management of discovery employed by a particular judge. ―
We decline respondent‘s invitation
to relax the pleading requirements on the ground that the Court of Appeals promises petitioners
minimally intrusive discovery.‖ Id. at 1953-54. ―
Because respondent‘s complaint is deficient
under Rule 8, he is not entitled to discovery cabined or otherwise.‖ Id. at 1954.
Finally, plaintiff maintained that his averments of the defendants‘ discriminatory
intent should suffice under Rule 8, because as ―
general‖ allegations of intent they would have
survived the heightened pleading standard under Rule 9. Id. Plaintiff argued that his general
allegations regarding the discriminatory intent possessed by Ashcroft and Mueller met Rule 9‘s
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heightened pleading standard, and so they must survive the lower Rule 8 standard. Id. The
Court agreed that averments of intent could be made generally under Rule 9, but disagreed that
―
general‖ averments could be ―
conclusory‖ and survive the application of Rule 8. Id. In fact,
the Court noted that the Plaintiff seemed to equate a general allegation with a conclusory one and
it was that conflation which undermined Plaintiff‘s argument. Id. ―
Rule 9 merely excuses a
party from pleading discriminatory intent under an elevated pleading standard. It does not give
him license to evade the less rigid -- through still operative -- strictures of Rule 8.‖ Id.
C.

The Practical Application Of The Holdings of Iqbal and Twombly -- The Two
Pronged Approach
The Iqbal Court then provided practical guidance for how to apply its new

standard, suggesting a ―
two-pronged approach.‖ First the Court ―
begin[s] by identifying
pleadings that, because they are no more than conclusions, are not entitled to the assumption of
truth.‖ Id. at 1950. After eliminating the conclusory allegations, one is left with the well-plead
factual allegations. Second, the Court reviews the well-pleaded factual allegations, assumes
those factual allegations are true, and then ―
determine[es] whether they plausibly give rise to an
entitlement of relief.‖ Id.
The Court applied this two step approach in Iqbal. First, the Court held that the
following allegations were conclusory and amounted to nothing more than a ―
formulaic
recitation of the elements.‖ Id. at 1951.


Defendants, Ashcroft and Mueller ―
knew of, condoned, and willfully and
maliciously agreed to subject [plaintiff] to harsh conditions of
confinement as a matter of policy, solely on account of [his] religion, race,
and/or national origin and for no legitimate penological interest.‖ Id.



That Ashcroft was the ―
principal architect‖ of this policy. Id.



That Ashcroft and Mueller adopted a policy ―
because of, ‗not merely‘ in
spite of,‘ its adverse effects upon an identifiable group.‖ Id.
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It is important to note, as the Court did, that these allegations were not rejected
because they were implausible under step two. Id. They were rejected under step one because
the allegations merely recited the elements of a constitutional discrimination claim. Id. ―
It is the
conclusory nature of respondent‘s allegations, rather than their extravagantly fanciful nature, that
disentitles them to the presumption of truth.‖ Id.
Second, the Court then presumed the truth of the following well-pleaded
allegations, but found they were not sufficiently plausible and, thus, failed to state a claim.


―
The [FBI], under the direction of Defendant Mueller arrested and
detained thousands of Arab Muslim men . . . as part of its investigation of
the events of September 11.‖ Id.



―
The policy of holding post-September 11th detainees in highly restrictive
conditions of confinement until they were ‗cleared‘ by the FBI was
approved by Defendants Ashcroft and Mueller in discussions in the weeks
after September 11, 2009.‖ Id.

The Court held that these allegations were consistent with a constitutional
violation, i.e., the plaintiffs were designated ―
of high interest‖ because of their race, religion, or
national origin. ―
But given more likely explanations, they do not plausibly establish this
purpose.‖ Id. The Court then went through the history of September 11 and concluded that
―
between the ‗obvious alternative explanation‘ for the arrests . . . and the purposeful, invidious
discrimination respondent asks us to infer, discrimination is not a plausible conclusion.‖ Id. at
1951-1952.4
D.

4

Assessing The Early Reactions To Iqbal And Twombly

Whether improper conduct, especially deprivation of constitutional rights by an Attorney General and Director
of the FBI, in almost any context is plausible is a separate matter. Query whether the Court found such a
motive implausible based on its knowledge of the September 11, 2001 attacks or the fact that the program at
issue in the case was targeted and did not, on its face, involve the designation of all, or even a significant
percentage of Arab Muslim men in the United States, as ―
of interest.‖
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Public reaction to Twombly and Iqbal has been dramatic. Plaintiffs‘ groups have
been outspoken in their alarm over the rulings. John Peyton of the NAACP Legal Defense and
Education Fund, has been quoted as saying of Iqbal, ―
The ruling has threatened to upend the way
we have been doing things for a very long time.‖ ―
Plaintiff‘s Groups Mount Effort to Undo
Supreme Court‘s Iqbal Ruling,” www.Law.com, 9/21/09. Another civil rights advocate, John
Vail, Vice President for the Center for Constitutional Litigation, declared Iqbal ―
… heralds a
return to the kind of legal practice Dickens condemned in Bleak House.‖ Id.
Iqbal has already prompted some initial legislative action. Shortly after the
Supreme Court rendered its decision, Senator Arlen Specter (D-Pa.) introduced a bill titled ―
The
Notice Pleading Restoration Act of 2009.‖ (Senate bill 1504) The bill, introduced in the Senate
on July 22, 2009, reads:
A bill to provide that federal courts shall not dismiss complaints
under Rule 12(b)(6) or (e) of the Federal Rules of Civil Procedure,
except under the standards set forth by the Supreme Court of the
United States in Conley v. Gibson, 355 U.S. 41 (1957).
The decision has also prompted action in the House of Representatives. On October 28, 2009 the
Judiciary Committee of the U.S. House of Representatives held a hearing called ―
Access to
Justice Denied – Ashcroft v. Iqbal.‖ Among those testifying was former Justice Department
Civil Division Assistant Attorney General Gregory Katsas who testified that the Iqbal ruling
was consistent with prior precedent. The Wall Street Journal recently reported that three
Democratic representatives, John Connors, Gerrold Nadler, and Henry Johnson, are working on a
companion bill to Senator Specter‘s bill which would purportedly restore the prior notice
pleadings standard. Kristina Peterson, US Dem Reps Craft Bill To Prevent Easily Dismissing
Lawsuits, Wall Street Journal, Oct. 27, 2009 available at http://online.wsj.com/article/BT-CO20091027-719356.html.
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It must be noted that a bill designed to ―
return‖ the pleading standard to ―
the test‖
that existed pre-Iqbal and Twombly must be carefully crafted lest its consequences surprise its
proponents — for two important reasons. First, a bill like the one proposed by Senator Specter,
which provides that the standards of Conley v. Gibson apply to pleading in the Federal Courts,
may ―
return‖ the standard to one that may never have really existed. ―‗
Conley has never been
interpreted literally‘ and ‗[i]n practice, a complaint . . . must contain either direct or inferential
allegations respecting all the material elements necessary to sustain recovery under some viable
legal theory.‘‖ Twombly, 550 U.S. at 562 (quoting from Car Carriers, Inc. v. Ford Motor Co.,
745 F.2d 1101, 1106 (7th Cir. 1984)). Through the years, the Federal Courts, on a case-by-case
basis, found Conley‘s formulation lacking in application and a Congressional mandate that they
follow it could create more problems than the one Senator Specter wants to ―
solve.‖
Indeed, can one argue that Twombly and Iqbal may accurately be seen as a
natural progression of federal law interpreting Conley and Fed. R. Evid. 12(b)(6). See Statement
of Gregory G. Garre before Senate Judiciary Committee available at
http://judiciary.senate.gov/pdf/12-02-09%20Garre%20Testimony.pdf (December 2, 2009)
(―
there is ample case law within the federal circuits supporting the basic propositions on which
Twombly and Iqbal were decided, including that conclusory pleadings and formulaic recitations
of the elements of a claim are insufficient; that courts need not assume implausible or speculative
inferences from pleaded facts; that discovery is not warranted to permit a plaintiff to develop
adequate pleadings; and that Conley‘s ‗no set of facts language‘ cannot be given its literal
reach‖).
There is much authority both from the Supreme Court and the Courts of Appeal
which refute any claim that Conley‘s pleading formulation that ―
a complaint should not be
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dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim which would entitle him to relief‖ was the standard preIqbal. See, e.g., Papasan v. Allain, 478 U.S. 265, 286 (1986) (―
[a]lthough for the purposes of
this motion to dismiss we must take all the factual allegations in the complaint as true, we are not
bound to accept as true a legal conclusion couched as factual allegation‖); Kandar v. Milbury,
549 F.2d 230, 233 (1st Cir. 1977) (stating (1) that ―
[w]hile a complaint need only set out ‗a
generalized statement of facts, there must be enough information ‗to outline the elements of the
pleaders' claim‘ and (2) that despite Conley ―
courts ‗do not accept conclusory allegations on the
legal effect of the events plaintiff has set out if these allegations do not reasonably follow from
his description of what happened‖) (citing Wright & Miller, Federal Practice and Procedure:
Civil § 1357).
Second, Iqbal’s and Twombly’s interpretation of the requirements of Rule
12(b)(6) cannot be dealt with in isolation. These two decisions can also be seen as part of a
progression toward more detailed and factually based pleading reflected in other Federal Rules
amendments, court decisions and legislative initiatives over the past few decades. In particular,
Fed. R. Civ. P. 11 requires that factual allegations be supported by a reasonable investigation and
evidentiary support. Cf. Ettie Ward, Symposium: The Future of Pleading in the Federal System:
Debating the Impact of Bell Atlantic v. Twombly: The After-Shocks of Twombly: Will We
“Notice” Pleading Changes?, 82 St. John‘s L. Rev. 893, 900 (2008) (―
In addition, various
Federal Rules Amendments, court decisions, and legislative initiatives have sent subtle and not
so-subtle signals to parties that more detailed pleadings might be required. For example, Federal
Rule of Civil Procedure 11, which requires attorneys or parties to certify that there is a good faith
basis for allegations made in pleadings has no doubt contributed to more detailed pleadings‖).
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VI.

THE LEGAL IMPACT OF IQBAL AND TWOMBLY
A.

Overview
The actual legal impact of the two decisions is more difficult to discern than the

political and media reaction. Both decisions are relatively recent and while a large number of
cases have cited these decisions, the actual impact of these ―
new‖ standards remains to be sorted
out. The Advisory Committee on Civil Rules within the Judicial Conference of the United States
is presently evaluating the impact of these two cases. In a memorandum by a clerk to Judge
Mark R. Kravitz (who is chairing the committee), the author explained that given the ―
early stage
in the development of the case law discussing and applying the Iqbal pleading standards, it is
difficult to draw many generalized conclusions as to how the courts are interpreting and applying
that decision and concluded that ―
the case law does not appear to indicate a major change in the
standards used to evaluate the sufficiency of complaints.‖5
Several lower federal courts have noted in their decisions on motions to dismiss
that the results in particular cases would have been the same under Conley and Iqbal. See, e.g.,
Bissessur v. Indiana University Bd. of Trustees, 581 F.3d 599, 603 (7th Cir. 2009) (barebones
allegations of existence of and breach of implied contract with no other details failed to contain
enough information to state a legally cognizable claim under Iqbal and Twombly but would have
also failed under Conley); Soukup v. Garvin, C.A. No. 09-cv-146, 2009 U.S. Dist. LEXIS 74001,
at **7-8 (D.N.H. Aug. 11, 2009) (debate over the extent to which Twombly and Iqbal have
heightened the pleading standard under Rule 8 continues, and will undoubtedly fill law review
articles, but is ultimately irrelevant to the dispositions of this motion as plaintiff's complaint in

5

Andrea Kuperman, Memorandum to Civil Rules Committee and Standing Rules Committee Concerning the Application of Pleading
Standards Post-Ashcroft v. Iqbal, available at http://www.uscourts.gov/rules/Memo%20re%20pleading%20standards%20by%20circuit.pdf,
at 2 (Nov. 25, 2009) (―
Rules Memorandum‖).
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this case was devoid of facts and couched in legal conclusions which before Twombly and Iqbal
was also insufficient).
No doubt, that may often be the case. That said, however, many lower courts
applying Iqbal have expressly stated that they would not have dismissed such claims pre-Iqbal
and that the pleading standards have indeed been heightened by Iqbal. See, e.g., Kasten v. Ford
Motor Co., 2009 U.S. Dist. LEXIS 101348, at * 15 (―
[t]he Court has no doubt Plaintiffs‘
Complaint would have survived a motion to dismiss before Iqbal expanded Twombly to all civil
actions. However, Plaintiffs‘ factual allegations are too meager to satisfy the Supreme Court‘s
newly-announced standard‖); Coleman v. Tulsa County Bd. of County Commissioners, C.A. No.
08-CV-0081 (N.D. Ok. Aug. 11, 2009) (dismissing plaintiff‘s second amended workplace
discrimination complaint and stating that ―
Plaintiff‘s second amended complaint may have
survived under Conley v. Gibson . . . but the Court no longer applies the ‗no set of facts‘ standard
that formerly governed motions to dismiss under Rule 12(b)(6)‖); Ocasio-Hernandez v. FortunoBurset, 639 F. Supp. 2d 217, 226 n.4 (characterizing its own dismissal of plaintiffs‘ claims as
―
draconianly harsh to say the least‖ as the original complaint ―c
learly met the pre-Iqbal pleading
standard under Rule 8, but that dismissal was now ―
mandated by the recent Iqbal decision‖).6
Reaction in state courts to Twombly and Iqbal has been mixed. Seven states have
adopted the standard, while three others have rejected it.7 The Supreme Judicial Court of
Massachusetts adopted the Twombly standard in Iannacchino v. Ford Motor Company, 888
N.E.2d 879 Mass. (2008), stating that ―
we agree with the Supreme Court‘s analysis of the Conley
6

7

The Court there also noted that given Iqbal it is ―
extremely difficult, if not impossible, to plead section 1983 political discrimination without
‗smoking gun‘ evidence. In the past, a plaintiff could such a complaint and through discovery obtain the direct and/or circumstantial
evidence to sustain the First Amendment allegations . . . This no longer being the case. Such cases will have to be brought outside federal
court with only state claims to avoid removal.‖ Id.
Several state court decisions cite to the new standard in Twombly without further discussion. See ,e.g., State v. American Family Voices,
Inc., 898 N.E. 2d 293 (Ind. 2008); Merideth v. Merideth, 987 So. 2d 477 (Miss. 2008); and Hoover v. Moran, 662 S.E. 2d 711 (W. Va.
2008).
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language…and we follow the Court‘s lead in retiring its use.‖ Id. at 890. In Sisney v. Best Inc.,
754 N.W.2d 804 (S.D. 2008). The Supreme Court of South Dakota reasoned that because South
Dakota Codified Laws require ―
a ‗showing‘ that the pleader is ‗entitled‘ to relief,‖ they would
adopt the Supreme Court‘s new standards. Id. at 809. See also, Western Innovations, Inc. v.
Sonitrol, 187 P.3d 1155 (Colo. 2008); Murray v. Motorola, Inc., 2009 D.C. App. LEXIS 547;
BASF Corporation v. POSM II Properties Partnership, L.P., 2009 Del. Ch. LEXIS 33; Hebert v.
City of Fifty Lakes, 744 N.W. 2d 226 (Minn. 2008); and Western Express, Inc. v. Brentwood
Services, Inc., 2009 Tenn. App. LEXIS 707.
The Supreme Court of Vermont rejected the Iqbal pleading standard. See Colby
v. Umbrella, Inc., 955 A.2d 1082 (Vt. 2008) The Court said that ―w
e have relied on the Conley
standard for over twenty years, and are in no way bound by federal jurisprudence in interpreting
our state pleading rules.‖ Id. at 1087 n. 1. The Supreme Court of Arizona agreed. Cullen v. AutoOwners Insurance Company, 189 P.3d 344 (Ariz. 2008), but noted that the pleading standard
articulated in Conley was broader than the pleading standard adapted by Arizona, stating that ―
a
complaint that states only legal conclusions, without any supporting factual allegations, does not
satisfy Arizona‘s notice pleading standard under Rule 8.‖ Id. at 346. The Court found that the
Twombly decision imposed an additional requirement under Federal Rule of Civil Procedure 8(a)
that ―
requires that a complaint include sufficient factual allegations to demonstrate that the
plaintiff‘s claim for relief is plausible.‖ Id. at 347. The Court declined to add the plausibility
standard to its interpretation of Rule 8(a).8

8 The Court of Civil Appeals of Alabama has twice rejected a defendant‘s argument that it should apply the Twombly standard when evaluating
the sufficiency of a complaint on a motion to dismiss under Rule 12(b)(6) of the Ala. R. Civ. P. See Thomas v. Williams, 2008 Ala. Civ.
App. LEXIS 731 (2008) and Crum v. Johns Manville, Inc., 2009 Ala. Civ. LEXIS 76 (2009). The Appeals Court noted that the Alabama
―
supreme court has adopted the standard set forth in Conley v. Gibson…for dismissal of claims under Rule 12(b)(6), Ala. R. Civ. P.‖ and
―
until such time as our supreme court decides to alter or abrogate this standard, we are bound to apply it, the United States Supreme Court‘s
decision in Twombly, notwithstanding.‖ Crum at *7. The Court of Appeals of Washington has done likewise. See, McCurry v. Chevy
Chase Bank, 7SB, 193 P.3d 155 (WA. 2008) and Save Columbia CU Committee v. Columbia Credit Union, 206 P.3d 1272 (WA. 2009).
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One practical impact of Iqbal that appears to be gaining traction is that courts are
applying that two-pronged approach to analyze complaints in response to motions to dismiss.
See, e.g. Fowler v. UPMC Shadyside, 578 F.3d 203, 210-211 (3d Cir. 2009) (requiring district
courts to undertake the two step analysis laid out in Iqbal). Courts are reviewing allegations to
determine if they are legal conclusions or mere recitation of legal elements, eliminating such
allegations from their consideration and reviewing what remains of the complaint to assess
whether it states a plausible claim for relief. Moss v. United States Secret Service, 572 F.3d 962,
970 (9th Cir. 2009) (following [Iqbal’s] ―
suggested‖ two-part analysis for determining a
complaint‘s compliance with Rule 8); In re Heartland Payment Sys., Inc., C.A. No. 09-1043,
2009 U.S. Dist. LEXIS 114866, at **7-8 (D.N.J. Dec. 7, 2009) (―
A court determining whether a
complaint meets the requirements of Rule 8(a) must undertake [Iqbal’s] two-step analysis‖).
Lehman Bros. Holdings, Inc. v. Cornerstone Mortgage Co., C.A. No. H-09-0672, 2009 U.S.
requires
Dist. LEXIS 77523, at **11-12 (S.D. Tex. Aug. 31, 2009) (procedure laid out in Iqbal ―
a court to engage in a two step analysis‖ – ―
[f]irst the court should identify which statements in
the complaint are factual allegations and which are legal conclusions‖ and ―
[s]econd, the court
must assume the truth of all factual allegations and determine whether those factual allegations
allege a plausible claim).
Assuming courts continue to employ this methodology, the questions counsel
must be prepared to answer are: (1) what types of allegations should be deemed insufficient
under the first prong; and (2) how should the courts go about assessing the ―
plausibility‖ of any
remaining allegations.
B.

Assessing Conclusory Allegations
i.

Separating Conclusions from Fact
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As conclusory allegations or threadbare recitals of a claim are not entitled to any
presumption of truth and are effectively read out of a complaint when reviewed for its
sufficiency under Rule 8(a), the distinction between factual allegations and conclusions is a
fundamental component of Rule 12(b)(6) analysis in the federal courts post-Twombly and Iqbal.
How do courts go about making that assessment?
ntered into a
Twombly held that allegations that the defendant companies ―e
contract, combination or conspiracy to prevent competitive entry in their respective local
telephone and/or high speed internet service markets and have agreed not to compete with one
another and otherwise allocated customers and markets to one another‖ were conclusory and not
entitled to a presumption of truth. 550 U.S. at 551. In Iqbal, allegations that (1) Attorney
General Ashcroft and FBI Director Mueller ―
knew of, condoned, and willfully and maliciously
agreed to subject [him‘ to harsh conditions of confinement ‗as a matter of policy, solely on
account of [his] religion, race, and/or national origin and for no legitimate penological interest
and (2) that Ashcroft was the ―
principal architect‖ of the policy and Mueller instrumental in
adopting and executing it were both deemed ―
nothing more than a ‗formulaic recitation of the
elements of a constitutional discrimination claim.‖ 129 S.Ct. at 1951.
Judge Souter, in his dissent in Iqbal, argued that both Iqbal and Twombly
involved allegations that, at least on their face, are more than simply legal conclusions -- they
contain factual content. Put another way, they were not easy cases to decide on the conclusion
vs. factual allegation divide. 129 S.Ct. at 1960-1961.
Looked at another way, the Supreme Court intimated as much in Twombly in a
parenthetical quotation from DM Research, Inc. v. College of Am. Pathologists, 170 F.3d 53, 56
(1st Cir. 1999): ―[
T]erms like ‗conspiracy‘ or even ‗agreement‘ are border-line: they might well
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be sufficient in conjunction with a more specific allegation -- for example, identifying a written
agreement or even a basis for a tacit agreement . . . but a court is not required to accept such
terms a sufficient basis for a complaint.‖ 550 U.S. at 557 (emphasis added).
Commentators and judges have historically questioned the ability of courts to
make such distinctions. ―
[I]t is virtually impossible logically to distinguish among ‗ultimate
facts,‘ ‗evidence,‘ and ‗conclusions.‘‖ Weinstein & Distler, Comments on Procedural Reform:
Drafting Pleading Rules, 57 Colum. L. Rev. 518, 520-21 (1957) (cited in Bell Atlantic Corp. v.
Twombly, 550 U.S. 554, 574 (2008) (Stevens, J. dissenting). ―
[T]here is no logical distinction
between statements which are grouped by the courts under the phrases ‗statements of fact‘ and
‗conclusions of law.‘‖ Cook, Statements of Fact in Pleading Under the Codes, 21 Colum. L.
Rev. 416, 517 (1921).
The attendant confusion regarding how to draw that distinction is apparent. See,
e.g., Hagerman v. W.E. Aubuchon Co., C.A. No. 08-413-B-W, 2009 U.S. Dist. LEXIS 48385, at
* 3 (in a claim for false light publicity, observing that an allegation that statements were made to
―
‗diverse third persons‘ [an element of the claim] is a close call, but in the final analysis, in my
opinion, the allegation does nudge this complaint into the realm of plausibly stating a claim for
false light publicity and thus defeats defendant‘s futility argument‖) (emphasis added)9; Elan
Microelectronics Corp. v. Apple, Inc., C.A. No. 09-01531, 2009 U.S. Dist. LEXIS 83715, at *5
(N.D. Cal. Sept. 14, 2009) (―
the line between facts and legal conclusions is not always easy to
draw‖).
There was case law that conclusory allegations need not be presumed true before
Twombly or Iqbal, many courts allowed lawsuits based on conclusory allegations to go forward.
9

The confusion is doubly apparent in this case as the Court appears to conflate the conclusory analysis with the
plausibility analysis.
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Compare DM Research, Inc. v. College of Am. Pathologists, 170 F.3d 53, 56 (1st Cir. 1999)
(court not required to accept conclusory allegations as true) and Papasan v. Alain, 478 US 265,
286 (on motion to dismiss, court not required to accept legal conclusions as true) with Maduka v.
Sunrise Hosp., 375 F.3d 909, 912 (9th Cir. 2004) (quoting from Swierkiewicz v. Sorema, N.A.,
534 U.S. 506, 514 (2002) (Supreme Court has read Rule 8 to express ―awillingness to ‗allow
lawsuits based on conclusory allegations . . . to go forward‘‖). Post-Twombly and Iqbal, courts
are reviewing complaints and rejecting allegations as conclusory. Consider the following
examples of allegations that courts have rejected as conclusory:


Allegations in a pharmaceutical product liability case that (1) plaintiff took
company‘s TNF inhibitor drug, (2) neither plaintiff nor her doctors were warned
of its interactions with other TNF inhibitor drugs, (3) plaintiff took another TNF
drug as part of a clinical trial, and (4) plaintiff after taking both TNF inhibitors
experienced acute adverse symptoms and died. Mohr v. Targeted Genetics, Inc.,
C.A. No. 09-3170, 2009 U.S. Dist. LEXIS 107761, at **6-9 (C.D. Ill. Nov. 18,
2009) (court also noted that the complaint ―
contained little more than the ‗magic
words‘ which are typically used to support a product liability claim‖ and failed to
allege tortious conduct on the part of the pharmaceutical company).



Allegation in § 1983 claim that the plaintiff ―
had a special relationship with the
defendants, and each of them‖ as the ―
special relationship‖ was a required
element of the claim at issue. Doe v. Butte Valley Unified School District, C.A.
No. 09-245 WBS CMK, 2009 U.S. Dist. LEXIS 73628, at * 10 (E.D. Cal. Aug. 6,
2009);



Allegations in a contract case that ―
the actions and omissions of Defendants
described herein above [allegations that the Plaintiff relied upon Defendant to
place insurance coverage on home] constitute a breach of contract.‖ Whiddon v.
Chase Home Finance, LLC, C.A. No. 1:09-CV-460 2009 U.S. Dist. LEXIS
95862, at *22 (E.D. Tex. Oct. 14, 2009).



Allegations in a contract case that a plaintiff suffered damages as a ―
direct and
proximate result of [defendant‘s] breach‖ as the Court was left to wonder what
specific error was made. Murphy Brothers Carnival Equipment, LLC v.
Corporation for Int’l Business, C.A. No. 08-89731 2009 U.S. Dist. LEXIS 89731,
at * 6 (N.D. Ill. Sept. 28, 2009).
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Though by no means exhaustive, the above cases provide a sample of the types of
allegations that courts have rejected in light of Iqbal’s first prong. They indicate a willingness
by courts to utilize Iqbal and Twombly to reject allegations that amount to no more than legal
conclusions or recitation of mere elements of a claim – and to reject complaints that hinge on
those allegations.
The line between fact and conclusion is to be drawn and developed through case
law, taking into account the context of particular claims, as contemplated by the Supreme Court.
―
Determining whether a complaint states a plausible claim for relief will, … be a contextspecific task that requires the reviewing court to draw on its judicial experience and common
sense.‖ 129 S.Ct. at 1950. The mere fact that such a distinction might prove debatable in a
particular context does not, however, mean that this distinction is difficult to draw in many, if not
most, cases. Nor does it undermine the fundamental holding in Iqbal that access to the courts
and all that such access unleashes should require some threshold factual averments beyond mere
conjecture and labels.
C.

Assessing Plausibility – Prong Two
i.

Two Interesting Cases

The District Courts have also had occasion to consider the Supreme Court‘s
holding in Iqbal, and the plausibility component in particular. The following two cases present
an interesting comparison of the application of that test.
In Yapak, LLC v. Massachusetts Bay Insurance Company, C.A. No. 3:09-cv-3370
2009 U.S. Dist. LEXIS 96361 (2009). the United States District Court for the District of New
Jersey considered a defendant‘s motion to dismiss in an insurance coverage case. The two
claims contained in the plaintiff‘s complaint were breach of contract and breach of the duty of
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good faith and fair dealing. Id. at * 2-4. In a straightforward analysis, the Court first observed
the classic elements of a breach of contract: the existence of a contract; defective performance;
and damages. Id. at * 3. The Court noted that the plaintiff‘s claim essentially followed the
following pattern: the plaintiff sustained losses; plaintiff submitted claims; defendants did not
pay; and defendants thereby breached their contract with plaintiff. Id. The District Court
squarely addressed the insufficiency of plaintiff‘s complaint with respect to breach of contract
because plaintiff failed to adequately allege defective performance. The plaintiff alleged that the
defendants breached their contract but the court observed that the allegation was a legal
conclusion that did not have to be accepted as true. Plaintiff also alleged that the defendant
denied the insurance claim. Id. The Court observed that this allegation did not necessarily
amount to a breach of contract as it may similarly be an appropriate denial under the terms of the
insurance contract. Id. at ** 3-4. The plaintiff‘s allegations, therefore, did not rise above the
shear possibility threshold set in Iqbal. Because plaintiff‘s claims were not plausible, the claim
was dismissed. Id.
The plaintiff in Yapak also alleged that the defendants breached the duty of good
faith and fair dealing. Id. The court observed that there is no universal accepted test which
establishes a breach of the duty of good faith and fair dealing, but two elements generally appear
in the case law. Id. First, the defendant must act in bad faith or with a malicious motive. Id.
Second, the defendant must deny the plaintiff some benefit originally intended by the parties
even if it was not specifically enumerated within the contract. Id. The Court held that the
allegations offered in support of this count primarily consisted of legal conclusions Id. at * 5.
Plaintiff alleged that defendant‘s conduct was ―w
illful, wanton, and malicious‖ and that the
defendants breached the common law duty of good faith and fair dealing for no good reason. Id.
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These allegations were insufficient to render plaintiff‘s claims plausible under Iqbal and defeat
defendant‘s motion to dismiss.
Another case, in the employment discrimination context, applied the plausibility
test to dismiss an age discrimination claim where, among other things, the Plaintiff alleged that
he was replaced by an ―
inexperienced‖ employee as opposed to a ―
younger‖ employee while
simultaneously finding that plaintiff‘s hostile work environment and retaliation claims were
plausible. Gillman v. Inner City Broadcasting Corp., C.A. No. 08 Civ. 8909, 2009 U.S. Dist.
LEXIS 85479, at ** 13, 19-20, 21 (S.D.N.Y. Sept. 18, 2009). The Court found that with respect
to the age discrimination claim ―
[a]llegations that the Defendant hired inexperienced employees
do not advance an age discrimination claim.‖ Id. at 19-20. After all it is the age, not the
experience of the employees that matters for such a claim. Id. With respect to the hostile work
environment claim, the Court found that plaintiff‘s allegations that (1) she was forced to work in
an environment where she felt sexually threatened; (2) she received unwanted advances in the
form of invitations to travel with the board member; (3) was asked to work late when no
employees would remain; and (4) received unsolicited gifts rendered her claim plausible and that
the issue of whether these acts actually qualify as discriminatory or were serve enough to create
an objectively hostile work environment was a question to be determined at a later stage of the
action. Id. at 16. With respect to the retaliation claim, the Court identified the elements of a Title
VII retaliation claim and found that Plaintiff‘s allegations that plaintiff complained to superiors
about unwanted advances and that plaintiff was terminated thereafter raised a plausible claim.
Id. at 21.
These two cases highlight the important role the ―
context‖ of a case plays in
plausibility determinations. In the former, allegations of a denial under an insurance policy itself
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were not sufficient to frame a breach of contract claim as there may be completely legitimate
reasons why an insurance company would not provide coverage under the terms of the policy.
The Court was unwilling to infer from the facts contained in the complaint that the refusal to
provide coverage, in itself, meant that a claim for improper denial was plausible. In the latter
case, even though employees can be terminated for a whole host of legitimate reasons, the Court
found the Plaintiff‘s claim for retaliation plausible based upon specific factual allegations
respecting the chronology of certain events if she made it more than a ―
strong possibility‖ that
the defendant acted unlawfully.
D.

A Context Based Analysis of Conclusions and Plausibility?
Consider whether following allegations, in light of Iqbal and Twombly, state

sufficient facts (after eliminating conclusory allegations or threadbare recitations of the elements
of a negligence claim) to support a plausible cause of action:
2.

On [date] at [Place], the defendant negligently drove a motor
vehicle against the plaintiff.

3.

As a result, the plaintiff was physically injured, lost wages or
income, suffered physical and mental pain, and incurred medical
expenses of $ <_____>.

Does paragraph 2 contain any facts separate and apart from its conclusion that the defendant
―
negligently drove a motor vehicle against the plaintiff‖ to support a claim for negligence? The
answer would appear to be ―
no,‖ rendering the allegations deficient under Iqbal. These,
however, are the very allegations contained in Form 11 (formerly Form 9) to the Federal Rules
of Civil Procedure. Pursuant to Fed. R. Civ. P. 84, that form (and its concomitant allegation of
negligence) is deemed to ―
suffice under these rules [including Rule 8] and illustrate the
simplicity and brevity that these rules contemplate.‖
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In Twombly, Justice Souter argued that Form 9 (presently Form 11) did satisfy
Twombly‘s construction of the requirements of Rule 8 and that the allegations it was deeming
conclusory, as opposed to Form 9, did not contain essential factual information regarding the
identity, location, and date of the alleged ―
conspiracy.‖ 550 U.S. at 565 n.10. The dissent
disagreed that this was a distinction with a difference and noted that the allegation that the
defendant was negligent would have been called a ―
conclusion of law‖ under the old pleading
code, but that the bare allegation sufficed under the pleading standard set forth under Rule 8(a).
Id. at 576 (J. Stevens dissenting).
It would certainly seem that merely alleging that a defendant negligently operated
a motor vehicle, without alleging supporting facts to indicate the vehicle was driven negligently
(e.g., weaving in and out of traffic, defendant was intoxicated, defendant was speeding, etc.), is
either a legal conclusion or a threadbare recitation of the elements insufficient to support a claim
under Iqbal or Twombly. Put as a question, does the fact that an automobile accident occurred at
a particular time and place give rise to a plausible inference that a defendant was negligent? It is,
after all, hornbook law that the mere happening of an accident does not prove negligence.
At least one commentator has presented a theory to reconcile Iqbal and the simple
pleading forms contained in the appendix to the Federal Rules of Civil Procedure -- the
―
presumption-based theory of pleading.‖ This theory, among other things, maintains that ―[
i]f
allegations of objective facts present a scenario, that if true, suggests wrongdoing on the part of
the defendant, that scenario possesses a presumption of impropriety that thus sufficiently states a
claim.‖ A. Benjamin Spencer, Understanding Pleading Doctrine, 108 Mich. L. Rev. 1, 14-15
(2009). Mr. Spencer argues that Form 11 (formerly Form 9) complies with Twombly because the
bare facts it does allege ―
suggest wrongdoing and thus enjoy the presumption of impropriety.‖
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Id. The bare facts it does contain are that ―O
n [date] at [place] B struck A with his motor vehicle
and A suffered personal injuries as a result.‖ Id. ―
Because one does not ordinarily hit a person
with a motor vehicle, the facts described suggest wrongdoing and thus enjoy a presumption of
impropriety.‖ Id.
In the final analysis there is some tension between the simple and short
allegations in the form complaints (which are deemed to comply with Rule 8(a)(2) by rule) and
the allegations the Supreme Court deemed conclusory and consequently excluded from
consideration as to the plausibility of a plaintiff‘s claim in Twombly and Iqbal. See Anthony v.
Chosen One Properties, C.A. No. 2:09-2272, 2009 U.S. Dist. LEXIS 110139, at *7 (E.D. Cal.
Even the official Federal Rules of Civil Procedure Forms, which were touted as
Nov. 25, 2009) (―
‗sufficient under the rules and . . . intended to indicate the simplicity and brevity of the statement
which the rules contemplate . . . have been cast into doubt by Iqbal’”) (emphasis added); Elan
Microelectronics Corp. v. Apple, Inc., C.A. No. 09-01531, 2009 U.S. Dist. LEXIS 83715, (N.D.
Cal. September 14, 2009) at *7 (noting that the form complaint for direct patent infringement,
Form 18, ―r
equires essential nothing more than conclusory statements‖ and that ―
it is not easy to
reconcile Form 18 with the guidance of the Supreme Court in Twombly and Iqbal).
The consequence of this conflict may, at least in some courts, be the creation of a
two-tiered system for conclusory allegations. For complaints covered by the forms, the form
allegations, even if deemed not compliant with Twombly and Iqbal, will suffice because Fed. R.
Civ. P. 83 deems them sufficient under Rule 8. This potential outcome is outlined in Elan
Microelectronics Corporation v. Apple, where the Court, as stated above, remarked that Form 18
does not fit within the contours of Iqbal or Twombly and then went on to say that despite that
noncompliance Rule 84 trumped those cases‘ holdings and consequently ―
a court must accept as
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sufficient any pleading made in conformance with the forms.‖ Id. at *7 (citing McZeal v. Sprint
Nextel Corp., 501 F.3d 1354, 1360-61) (2007) (J. Dyk dissenting in part and concurring in part)
(dissenting from court‘s conclusion that the bare allegation in pro se‘s complaint modeled after
Form 16 was sufficient under Twombly but noting that under Rule 84 courts are required to find
a bare allegation of literal infringement in accord with Form 16 sufficient under Rule 8 and
arguing he would have found complaint deficient under Twombly as Form 16 was not applicable
to plaintiff‘s claim).
Looked at another way, the context-specific nature of the Iqbal analysis ―
may
provide courts with the flexibility needed to apply the framework more leniently in cases where
pleading with more detail may be difficult, such as where information is solely in the defendant‘s
possession or the plaintiff is proceeding pro se.‖10 Ultimately, further attention might profitably
be brought to bear on the presumption presently inhering in the rules that a plaintiff may gain
access to a courthouse with perfunctory and conclusory allegations even in these more pedestrian
contexts. Certainly, the existence of small frivolous lawsuits are just as likely to prompt
unwarranted (smaller) settlements to avoid the expense of needless litigation as large lawsuits,
though the economic calculus might be driven by different factors. In these ―
pedestrian‖ cases, it
may even be the case that the plaintiffs should be in a better position to assert the factual bases
for their claim. (For example, in the context of a motor vehicle accident, presumably most
plaintiffs would be witnesses to the events giving rise to the lawsuit.) The standard need not be
high and the review need not be exhaustive, but the rationale of Iqbal and Twombly support the
argument that there should be some threshold applied.

10 Andrea Kuperman, Memorandum to Civil Rules Committee and Standing Rules Committee Concerning the

Application of Pleading Standards Post-Ashcroft v. Iqbal, available at
http://www.uscourts.gov/rules/Memo%20re%20pleading%20standards%20by%20circuit.pdf, at 2 (Nov. 25,
2009) (―
Rules Memorandum‖).
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The fact that the threshold to be applied is context specific and dependent on the
facts alleged and claims involved does not, as some may argue, undermine the Iqbal and
Twombly holdings. Twombly and Iqbal anticipate a fact-driven, context-specific analysis. See
Iqbal, 129 S.Ct. at 1950 (―
Determining whether a complaint states a plausible claim for relief
will, as the Court of Appeals observed, be a context specific task that requires the court to draw
on its judicial experience and common sense‖) (citing Iqbal v. Hasty, 490 F.3d 143, 147-148
(2nd Cir. 2007) (―
After careful consideration of the Court's opinion and the conflicting signals
from it that we have identified, we believe the Court is not requiring a universal standard of
heightened fact pleading, but is instead requiring a flexible ‗plausibility standard,‘ which obliges
a pleader to amplify a claim with some factual allegations in those contexts where such
amplification is needed to render the claim plausible‖). In a common motor-vehicle negligence
case, addressed by Form 11 (formerly Form 9), amplification of facts may not be needed while
the same cannot be said for a complex, antitrust suit alleging only parallel conduct.
Moreover, if Iqbal‘s detractors are uncomfortable with a context-specific pleading
standard because it contains a certain lack of precision, certainly ―
return‖ to Conley is of no
comfort to them. Conley provides that ―acomplaint should not be dismissed for failure to state a
claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.‖ Conley v. Gibson, 355 U.S. 41, 45-46 (1957). This
invites an ad hoc and theoretical process by which a complaint survives dismissal so long as the
judge can imagine a set of facts sufficient to state a claim.
VII.

CONCLUSION
The two-step process outlined in Iqbal and Twombly, though substantive, need not

invite hysterical opposition. Its requirements, through real, are not insurmountable. It does not
require ―
detailed factual allegations‖ but only that the claims for relief be supported by some
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factual allegation(s) which if true would make it more than a ―
sheer possibility‖ the defendant
acted unlawfully. See Iqbal, 129 S.Ct. at 1949.
Whether Iqbal and Twombly rewrite the legal landscape remains to be seen. Its
holding and application need to be placed in context and that context is provided by Fed. R. Civ.
P. 1. Fundamentally, Twombly and Iqbal recognize that Rule 8‘s requirement that a pleading
show some entitlement to relief must have some substance and meaning. In turn, requiring such
a showing requires some mechanism that allows for the dismissal of claims that lack a factual
basis. That mechanism not only honors the mandate that the Federal Rules be construed and
administered to ―se
cure‖ the ―
speedy and inexpensive determination‖ of every action, but in
today‘s world of expensive and protracted discovery and litigation, helps secure the ―
just‖
determination of every action as well.
99998:75\1095260.1
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When my daughter was a student at the University of
Virginia, she had an unusual roommate, a member of the
Royal Family of Hungary in exile. She was a beautiful girl.
She looked just like Grace Kelly. Her name was "Viva."
"Viva," in Hungarian, means "paper towel."

Do you

believe that? That's a joke. But the rest of the story is
true.
Needless to say, I was mightily impressed. And, I
was even more impressed when, at parents weekend, I
had the opportunity to meet her mother, a bona fide
Hungarian princess. Frankly, I was somewhat at a loss for
words. I didn't know what to say. What do you say to a
Hungarian princess?
In the South, when we meet somebody, we always
say, "Where are you from?"

You can't say that to a

Hungarian princess. “Where are you from?” So I said
what people in the North say when they meet somebody
for the first time. I said, "What do you do?"

That turned

out to be an even worse question. “What do you do?”
1

"That is an embarrassing question," she replied. "I
don't do anything. I am a princess. Princesses don't do
anything. But, no one understands that in a democratic
society. So, ever since we have lived in America, that has
been a very embarrassing question for me - a question
with no good answer. At least it doesn't have an answer
anyone in America can understand."
In a desperate effort to redeem myself, I gave her
some advice. "The next time anyone in America asks you
what you do, say 'I play the harp.' That is my advice. No
one will ever have a harp. If, by chance, they do have
one, someone will be playing it. So, I promise you will be
safe. And the answer will be perfectly acceptable, even in
so egalitarian a society as a democracy.

And, what's

more - if I may presume to say so - the answer is also
entirely suitable for a Hungarian princess."
She thanked me - a little perfunctorily I thought - and
terminated our conversation. I never saw her again. That
was in 1988. That circumstance - not knowing what to say
to somebody - only happened one other time to me.
2

Almost

exactly five

years

later,

there

was a

conference at the College of Charleston of a distinguished
group of nuclear scientists from all over the world. I had a
reception for them at the President's House. One of the
best things about the job I had as President of the College
was the chance to meet so many interesting people, but
on this occasion I found myself, once again, at a loss for
words.

What do you say to a nuclear scientist from a

foreign country?
So, I was delighted to find that one of the nuclear
scientists came from Hungary. I had something to say.
"You might be interested to know," I said, "I once had the
great privilege of meeting a Hungarian princess."
His eyes lit up. "Oh," he said, "the Royal Family, for
many years in exile, has just returned to Hungary. And,
the people are thrilled," he said.

"National pride has

returned," he said. "And, the princess is so beautiful," he
said. "And so brilliant," he said. And he said, "she plays
the harp."
3

What has that got to do with diversity? I tell you what
lawyers like you were always telling me when I was a
judge:

"Bear with me your honor, I'll connect it up

eventually." Okay?
I begin with the metaphor of two very different rivers
in South America: One of the rivers is named Rio Negro.
The name is derived from the fact that the river is black in
color. Rio Negro means black river in Spanish. The other
river is named Rio Branco. The name of that river also
comes from the color of the river. Rio Branco is a river
containing many fierce white water rapids.

The name

means white river in Portuguese.
The two rivers crash into each other in the western
part of Brazil. At first, a violent turbulence occurs as each
river attempts to obtain dominance over the other. But
eventually the turbulence subsides and the waters of the
merged rivers – the black river and the white river –
smooth out and widen and become calm and deep as they
form the mightiest river anywhere in the world:
4

The Amazon – eventually carrying to the sea twenty
percent of all the fresh water on earth.

Such is the

tremendous power of diversity.
At 7:46 a.m., on October 16, 2006, the exact moment
the Census Bureau determined that the population in
America reached 300 million, Emanuel Plata was born in a
New York hospital. His parents were Mexican immigrants.
The doctor who delivered him was from Argentina. Two
nurses assisted. One was from Russia, the other from
India.

The anesthesiologist was from Bulgaria.

The

blessed event illustrates 21st century America.
We all know we should embrace diversity – or at least
tolerate diversity.

If we didn’t know at least that, we

wouldn’t have this program. But achieving diversity goes
against our nature.

We evolved as tribal creatures,

suspicious of those who look or act differently. In the dim
mists of history, such people may have had bad intentions
toward us or be carrying diseases from which we were not
immune. Out of a sense of survival, we have tended to
associate with our own kind.
5

The trend has continued since ancient times and has
actually accelerated recently.

Today, people live in

neighborhoods that increasingly reflect their own lifestyle
preferences and values.

Some neighborhoods have

gates. Gated neighborhoods may have been invented in
South Florida. Now they are everywhere. The job of the
guard on the gate is to make sure everybody on the other
side of the gate has pretty much the same DNA. To be
sure, sometimes the guard makes a mistake and lets in a
Democrat. But that is rare, and usually the Democrat has
just come to cut somebody’s grass.
Even if you don’t live in a gated neighborhood, if you
tell me your ZIP code, I can probably tell you who you
voted for in the last election, and I can guess whether you
like hot dogs or tofu or lobster tails, country or classical
music, CNN, MSNBC or FOX, Rachel Maddow or Rush
Limbaugh. A person from Manhattan or San Francisco
would probably experience greater cultural shock on a trip
to South Carolina than they would visiting London,
England, or Paris, France.
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Most people congregate in likeminded churches and
live in likeminded neighborhoods. Most lawyers practice
in firms where the partners look enough alike to be
related. Groups of people who all think alike tend to grow
extreme in their thinking and ignore evidence their
opinions may be wrong. They are too busy agreeing with
each other. As a result, they live in a giant feedback loop,
hearing their own thoughts about what’s right and wrong
bounced back to them, not only by their neighbors, but by
the television shows they watch, the newspapers and
books they read and by the partners and associates in
their firms.
Very few people ever discuss politics with people with
whom they disagree.

Very few people socialize with

people who are from different walks of life. Do you hear
yourself in any of this? I hope not. Lawyers, especially,
should be wary of congregating with people who all agree.
What’s wrong with that? Two things:

Social skills

operate like other skills. If you don’t use them, you lose
them. If you don’t associate with people who are different
7

from you, your ability to comprehend and cope with
differences suffers. Unless you recognize those benefits,
your firms will never achieve those benefits.
Moreover, you lose the benefit of other experiences
and other perspectives on life, and the idea that we are all
in this together and occupy the same fragile lifeboat is
ultimately lost. Such is the benefit of diversity.
Let me tell you one more story. (As you may have
gleaned, I tend to speak in parables.) In recognition of the
fact that we are gathered in Florida, the story is about a
Florida lawyer, named Virgil D. Hawkins. I never met him.
But I can use myself, and my own career, as sort of a
yardstick to measure the story. The facts are otherwise
taken from reported cases extending over almost 40
years. I stumbled upon the line of cases when I was a
judge.

Ordinarily, cases provide a dreary literature.

These cases are the rare exception.
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In April, 1949, when I was 10 years old and in the 6th
grade, Virgil D. Hawkins applied for admission to the
University of Florida Law School.

His application was

denied. He appealed and his case ultimately reached the
Florida Supreme Court.
The Court said he had "all the scholastic, moral and
other qualifications prescribed by the laws of Florida." But
the Court, nevertheless, ruled he was not eligible for
admission. Virgil D. Hawkins was, after all, black.
In May, 1954, when I was 15 years old and a
sophomore in high school, the United States Supreme
Court ordered desegregation of the public schools, "with
all deliberate speed."
In March, 1956, when I was 17 years old and a senior
in high school, the United States Supreme Court issued
the second of two orders to the Florida Supreme Court
regarding the admission of Virgil D. Hawkins to the
University of Florida Law School. "There is no reason to
9

delay," said the United States Supreme Court.

"He is

entitled to prompt admission."
In June, 1956, I completed my public school
education without ever attending school with a student
who was black.
By that time, Virgil D. Hawkins had been before the
Florida Supreme Court three times, and the United State
Supreme Court twice, but he still had not been admitted to
the University of Florida Law School.
In March, 1957, when I was 18 years old and a
freshman at the University of South Carolina, the Florida
Supreme Court again denied the application of Virgil D.
Hawkins to attend the University of Florida Law School.
The Court ruled that he "does not, in fact, have a genuine
interest in obtaining a legal education."
In January, 1962, when I was 23 years old, I
graduated from the University of South Carolina Law
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School, still without ever having attended school with a
single student who was black. Virgil D. Hawkins still had
not been admitted to the University of Florida Law School.
In November, 1976, when I was 38 years old and had
been practicing law for almost 15 years, Virgil D. Hawkins,
who had finally graduated from law school, appeared
before the Florida Board of Bar Examiners.
His application to take the Florida Bar Examination
had been denied because the Massachusetts law school
from which he had graduated was not accredited by the
American Bar Association, an organization which at one
time had itself denied admission to black lawyers.
Virgil D. Hawkins made a novel argument: He argued
that he should be admitted to the practice of law without
being required to take the Bar Examination because, had
he been admitted to the University of Florida Law School
27 years earlier, upon graduation, he would have become
a member of the Florida Bar automatically under the so11

called "diploma privilege."

Sounds like a rather weak

argument, right?
But, Virgil D. Hawkins had something lawyers dream
of: a recently decided Florida case, precisely in point.
After failing the Bar Examination several times, a relative
of a Justice on the Florida Supreme Court had been
admitted to the practice because he had "expressed a
desire to attend before the repeal of the diploma privilege."
Virgil D. Hawkins pointed out that he, too, had
previously "expressed a desire to attend law school." The
Florida Board of Bar Examiners bought his argument, and
finally - at long, long last - he became a member of the
Bar. Virgil D. Hawkins was one year younger than I am
now. Virgil D. Hawkins was 70 years old.
Unfortunately, the story of Virgil D. Hawkins does not
end there. Over time, his ability to practice law faded. He
had gotten a late start in the profession. As he grew older,
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he simply could not keep up, and he once again came
before the Florida Supreme Court, now for the last time.
According to the Court (and I quote directly from the
case):
He seldom turned away an indigent client in
need. However, his advanced age and lapse of
years since attending law school, the loss of a
quality law school education, and the strain of
practice as a sole practitioner made the
successful practice of law difficult. . . . Worn and
weary from the struggles of the last half of his
life, . . . [Virgil D.] Hawkins put down his sword,
and attempted to leave the battlefield.
On April 18, 1985, when I was 46 years old and Chief
Judge of the South Carolina Court of Appeals, the Florida
Supreme Court accepted his resignation from the Bar.
Three years later, he died.
Fortunately, the story of Virgil D. Hawkins does not
end there either. On October 20, 1988, when I was 50
years old and my daughter was making plans to attend
13

law school, the Florida Supreme Court issued an ex parte
order reinstating him as a member of the Bar. He had
been dead for several years.
The Court said - and again I quote directly from the
reported order - his "lifelong struggle for equal justice
under the law should be memorialized." The Court also
said it was moved by his final plea.

"When I get to

heaven," he had said, "I want to be a member of the
Florida Bar."
History teaches that wherever and whenever injustice
has been banished, conflict reconciled, and human
understanding fostered, the law has played a vital role.
The story of Virgil D. Hawkins serves to remind us sadly
that the process has not always responded promptly. The
story also reminds us of the terrible burden brought about
by segregation in the South.
At the same time, there have been instances of
startling change brought about by the judicial process, the
14

kind of change people thought would take forever to come
about.
There is a better story from the old Fifth Circuit of
which Florida was a part. It is the story of the small group
of judges, whose courage, integrity, intellect, and wisdom
made the Fifth Circuit the institutional equivalent of the
civil rights movement, transformed the South and,
ultimately the United States.
My old client, Claude Sitton, southern correspondent
for The New York Times in the 1960s, said: "Those who
think Martin Luther King single-handedly desegregated the
South don't know Judge Elbert Tuttle and the record of the
Fifth Circuit Court of Appeals." Judge Tuttle died not long
ago. There is no Elbert Tuttle Day. Nor is there any day
honoring the lawyers who brought the cases before these
courageous judges.

Nor are there monuments to their

memories or streets named for them. There should be.
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Judges, like well behaved children, do not speak
unless spoken to.
lawyer.

The first voice must be that of the

Lawyers provide Plato's leaping spark that

enables judges to see their way out of Socrates' dark
cave.
The position of a judge is like that of an oyster: static,
anchored in place, unable to take the initiative, digesting
what the currents churned up by lawyers wash their way.
If the civil rights lawyers of the 50s and 60s had waited for
Congress to act, or for state legislatures to act, we would
still have segregated schools.
If those lawyers had raised only those issues they
were paid to raise, we would still have segregated water
fountains in Southern courthouses – and I never would
have known about Virgil D. Hawkins. You would not have
known about him either.
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All of you engage in a certain amount of pro bono
representations. Pay attention to the nature of the cases
you take on and the far-reaching consequences of those
cases.
If today’s lawyers do not exercise the leadership
necessary to bring about even greater diversity in our
institutions – including in our law firms – America will not
enjoy the benefits that only a more diverse society can
bring.

You can’t be like the Hungarian Princess:

You

can’t stand apart and remote from the world; you have to
actually do something. You can’t be like the Hungarian
Princess. See, I told you I would connect it up.
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ENDNOTE
The analysis and much of the language on diversity is
from three recent books: Miss Conduct’s Mind Over
Manners, by Robin Abrams; Bowling Alone, by Robert
Putnam; and The Big Sort: Why the Clustering of
Likeminded Americans is Tearing Us Apart, by Bill Bishop.
I commend all three books to you.
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