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Thomas M. Glassic
General Counsel
Office of the Attorney General
Department of Insurance, Securities and Banking
Tom Glassic was sworn in as General Counsel of D.C. Department of Insurance,
Securities and Banking in August 2011. Mr. Glassic studied colonial history at the
College of William and Mary in Williamsburg, Virginia and returned to Washington
where he attended George Washington University Law School, graduating in 1997.
After a decade of private law practice focusing on insurance and reinsurance litigation,
counseling and policy monitoring, in 2007 Mr. Glassic left the LeBoeuf, Lamb, Greene &
MacRae Insurance Regulatory Practice to join the majority staff of the Financial Services
Committee of the U.S. House of Representatives where he was responsible for all
insurance matters before the Committee. While on the Financial Services Committee,
Mr. Glassic advised Committee Chairman Barney Frank on all insurance issues including
those relating to the Dodd-Frank Wall Street Reform and Consumer Protection Act of
2010 (Dodd-Frank Act).
Mr. Glassic is admitted to the bars of the District of Columbia, Maryland (inactive) and
England & Wales.
Mr. Glassic would like to thank Baird Webel for permitting the use of his article “The
Dodd-Frank Wall Street Reform and Consumer Protection Act: Insurance Provisions.”

John M. Huff
Director
Missouri Department of Insurance, Financial Institutions and
Professional Registration
On Feb. 6, 2009, Gov. Jay Nixon appointed John M. Huff, a native of Potosi, Mo., as
Director of the Missouri Department of Insurance, Financial Institutions and Professional
Registration. He was confirmed by the Missouri Senate on Feb. 19, 2009.
An attorney, Director Huff leads the department that protects consumers through the
regulation of professionals and businesses that impact Missourians’ lives daily. The
department regulates more than half a million insurance companies, banks, doctors,

nurses and others. He leads a team of 550 employees. One of his top priorities is using
technology to improve the efficiency and effectiveness of license applications, renewals,
complaints, enforcement actions and board and commission nominations.
In September 2010, he was appointed to the U.S. Financial Stability Oversight Council by
the National Association of Insurance Commissioners. Director Huff is the only insurance
regulator on the council, which was created by the 2010 Dodd-Frank Wall Street Reform
and Consumer Protection Act. In this role, John has twice had the privilege of testifying
before Congress.
In June 2011, Director Huff was elected by his peers as vice president of the Midwest
Zone of the NAIC, making him a member of the association’s Executive Committee.
In December 2010, Director Huff was elected treasurer of the Interstate Insurance
Product Regulation Commission, a partnership among state insurance regulators
through the NAIC. The commission reviews several types of insurance policies, ensuring
they meet certain standards before they are sold to consumers.
Director Huff serves as a director and trustee on several other boards promoting better
financial services and education for Missourians, including the Missouri Consolidated
Health Care Plan (chair), which provides health insurance coverage for state employees
and retirees; Missouri Health Insurance Pool, a nonprofit high-risk pool that provides
health insurance for Missourians unable to buy affordable coverage because of medical
conditions; Missouri Council on Economic Education, which promotes economic and
financial literacy; Missouri State Employees Voluntary Life Insurance Commission, which
provides state-sponsored life insurance coverage to state employees; and the
Alzheimer’s Health State Plan Task Force, which will assess the impact of Alzheimer's
and related dementia on Missourians, examine resources and make recommendations.
Before entering public service, Director Huff spent 11 years as an executive with leading
insurers and reinsurers, including Swiss Re and GE Insurance Solutions. At these
companies, John led global teams and was stationed in two different European markets:
London and Zurich.
Director Huff earned his bachelor's degree in business administration from Southeast
Missouri State University. In 1987, he earned an MBA at Saint Louis University, and
graduated in 1990 from the Washington University School of Law in St. Louis. He and his
wife and daughter live in Columbia.

Ben McKay
Senior Vice President
Property Casualty Insurers Association of America
Federal Government Relations
Ben McKay serves as Senior Vice President for Federal Government Relations. As such,
he leads the federal relations team of the Property Casualty Insurers Association of
America (PCI) in Washington, D.C. In addition to managing the office, he has primary
responsibility for nsurance regulatory reform, and legal reform. Ben was PCI’s lead
negotiator on the Terrorism Risk Insurance Act. In that role, he successfully led the
effort to defeat mandated insurance coverage for damage caused by weapons of mass
destruction. Also, Mr. McKay is widely recognized as a spokesman for the industry and
was named one of Washington’s Top Lobbyists by The Hill newspaper four years in a
row (“The Best in the Business for Business”).
Mr. McKay joined PCI after nearly a decade as chief of staff to elected officials in both
Washington, D.C. and in Florida. Immediately prior to coming to Washington, he
managed the Florida Department of State as Chief of Staff, during which time he played
a leading role in supervising the 2000 presidential recount and served two years as
Deputy Secretary of International Affairs. In his spare time, Mr. McKay serves as
Chairman of the Board of Directors for the Florida First Capital Finance Corporation, the
sixth-largest Certified Development Corporation in the United States. In 2007, the
company named him Board Member of the Year.
Mr. McKay received his Master in Public Administration from Harvard University, his Juris

Doctor from Catholic University, and his Bachelor of Science from Florida State
University. Mr. McKay also studied negotiation at the Harvard School of Law, business
administration at the University of South Florida, and Spanish at Dartmouth College.
Ben is a Tae Kwon Do Black Belt who fought in the Olympic Trials.
Mr. McKay lives in Northern Virginia with his wife Danielle and their daughters, Maggie
and Elizabeth.

Dave F. Snyder
Vice President and Associate General Counsel
Public Policy
American Insurance Association
David Snyder is Vice President and Associate General Counsel, Public Policy, for the
American Insurance Association (AIA), specializing in international trade, insurance
regulatory issues, transportation insurance and legal reform. His responsibilities include

drafting legislation and regulations, testifying, managing litigation, working with other
interested public and private sector parties and communicating with the media.
Mr. Snyder joined AIA in 1987 after working for Nationwide Insurance, managing its
government affairs in its largest premium volume state. He left AIA in 1990 to work for
State Farm Insurance Company and later returned to AIA. Prior to these positions, he
served the Commonwealth of Pennsylvania as General Counsel of the Commerce
Department, Deputy Attorney General in Torts Litigation and Legislative Liaison for the
Insurance Department. Earlier, he worked in the U.S. Department of Transportation and
the U.S. Fire Administration. These positions included trial and appellate litigation, inhouse legal counsel and government affairs responsibilities.
Mr. Snyder graduated Magna Cum Laude from Dickinson College in Pennsylvania and
graduated from the George Washington University Law School in Washington, D.C. He is
licensed to practice in the District of Columbia, Pennsylvania and Virginia and several
federal courts. He is also a Chartered Property and Casualty Underwriter (CPCU).
Mr. Snyder participated as the sole U.S. insurance industry expert in a U.S. Government
sponsored meeting on insurance in Iraq held in Amman, Jordan in June, 2004. He also
represented U.S. insurers in a national conference on highway safety in Moscow, Russia
and was one of two foreign experts in discussions in Israel and Gaza between the Israelis
and Palestinians on auto insurance issues in 2000. He has regularly represented U.S.
insurers in trilateral discussions in Canada, Mexico and the U.S. involving the
implementation of transportation aspects of the North American Free Trade Agreement
and in international trade, natural catastrophe and terrorism insurance meetings in
Geneva and Paris in connection with his representation of non-life insurers as part of the
US delegation to the Insurance and Private Pensions Committee of the OECD.
He has also made presentations in 2005, 2006, 2008, 2009 and 2010 in regulatory
dialogues in China with high level representatives of the Chinese and US regulators and
industry. In May 2009, he was a presenter for the fourth time at the GATS and Financial
Services Seminar sponsored by the British Institute of International and Comparative Law.
He also represents AIA in all International Association of Insurance Supervisors
deliberations and has often testified and filed written comments.
Mr. Snyder has testified before numerous international, federal and state legislative and
administrative bodies, including the National Transportation Safety Board, and has
addressed audiences on auto insurance, transportation, financial services regulation and
international issues. He has appeared on ABC, CBS, CNN, NBC and FOX networks and has
been quoted in the Detroit News, Smart Money, New York Times, Wall Street Journal and
Washington Post.
Mr. Snyder is a five term elected member of the Falls Church City Council, was Mayor in
1998-2000 and currently serves as Vice Mayor. He has chaired Northern Virginia
transportation boards and Washington, DC regional transportation and air quality boards

and serves on the Emergency Preparedness Council. In December 2010, he was presented
with an award recognizing regional leadership. He is also a Life Member of a Washington,
DC area rescue squad.

James J. Wrynn
Deputy Superintendent
New York State Department of Financial Services
In early 2011, Governor Cuomo and the New York state legislature passed legislation
transferring the functions of the New York State Banking Department and the New York
State Insurance Department into a new agency to be known as the New York State
Department of Financial Services. Upon the official launch of the DFS on October 3,
2011, Wrynn was appointed Deputy Superintendent of Financial Services for the new
agency.
James J. Wrynn was nominated by Governor David A. Paterson to be the 40th
Superintendent of the New York State Insurance Department. He began serving as
Superintendent on August 20, 2009.
Dep. Superintendent Wrynn previously served as the Executive Director of the New York
State Insurance Fund since April 22, 2009. He has 25 years experience as a trial attorney
focusing in the areas of life, accident and health insurance, property and casualty
insurance, general liability insurance, insurance coverage disputes, professional
malpractice, and product liability.
Dep. Suprintendent Wrynn was a founding partner in the law firm of MacKay Wrynn &
Brady, LLP, which specializes in the area of civil litigation and appellate practice, with
strong emphasis on insurance law. He has an extensive legal background in insurance,
counseling agents, brokers, risk retention groups and insurance companies in most lines
of insurance and excess insurance, reinsurance, self-insurance and captive insurance.
His experience includes knowledge of insurance, accounting and tax issues affecting
entities doing business both on and offshore. He began his legal career in 1982 in the
Manhattan office of McCormick, Dunne & Foley as a legal intern.
Dep. Superintendent Wrynn is admitted to the federal and state courts in New York and
New Jersey and the Supreme Court of the United States. He has designations as both an
Associate in Risk Management (ARM) and Associate in Captive Insurance (ACI).
He is a member of the Economic Club of New York, the New York and New Jersey State
Bar Associations, the New York State Trial Lawyers Association, and is a board member
of the Catholic Lawyers Guild – Queens County. Previously, Dep. Superintendent Wrynn
served on the Board of Managers and the Grievance Committee of the Queens County
Bar Association, as past-president of the Brehon Law Society and as an officer in the
Flushing Lawyers Association. A former member of the Network of Bar Leaders, he also

served as a board member of the New York City Economic Development Corp. and the
New York City Business Relocation Assistance Corp.
Dep. Superintendent Wrynn is also very involved in the Irish Community and in the
peace process in Northern Ireland. This includes meetings, conferences and dealings
with the Irish Ambassador, the Consulate General, the British Under-Secretary for
Northern Ireland and numerous other parties both here and abroad. He was part of the
delegation that accompanied President William Clinton to Ireland in December of 2000
and the delegation that accompanied the New York State Attorney General in March of
2005. More recently, he traveled with New York City Council Speaker Christine Quinn to
Ireland in 2007.
A life-long resident of Queens, Dep. Superintendent Wrynn earned an accounting
degree from St. John’s University College of Business Administration and graduated
from St. John’s University School of Law in 1984. While at St. John’s, he was a member
of Omicron Delta Epsilon, the National Honor Society in Economics, and was named to
Who's Who in American Colleges and Universities. He continues his close relationship
with the law school, presently serving on the Board of Directors of the Alumni
Association.
Active in his community, Dep. Superintendent Wrynn served on Community Board 13,
as a member of the St. Kevin's Parish Council, as vice president of the Floral Park
Community Council and on the Board of Directors of the Community Advocacy Center –
Preventive Law for the Elderly. He was also a member of the Board of Directors of the
Little Neck-Douglaston Memorial Day Parade Committee, one of the largest Memorial
Day Parades in the country, and was the 2006 “Man of the Year.”
He resides in Douglaston with his wife, Maura. They have three children – Katie, James
Jr. age 22 and Kevin.

STATE INSURANCE
REGULATION
This article provides an overview of state insurance regulation, including a
brief history, discussion of state regulatory roles and institutions involved.

A Brief History
Benjamin Franklin helped found the insurance industry in the United States in 1752 with the
Philadelphia Contributionship for the Insurance of Houses from Loss by Fire. The current state
insurance regulatory framework has its roots in the 19th century with New Hampshire
appointing the first insurance commissioner in 1851. In 1869, the Supreme Court held, in the
case Paul v. Virginia, that "issuing a policy of insurance is not a transaction of commerce.” As a
result, states were left with responsible over the taxation and regulation of insurance. The need
to discuss issues of common concern led to the formation of the National Insurance Convention
in 1871, which later became known as the National Association of Insurance Commissioners
(NAIC). Insurance regulators’ responsibilities grew in scope and complexity as the industry
evolved. Another Supreme Court case (United States v. Southeastern Underwriters) led to the
overturning of the Paul v. Virginia decision. In the Southeastern Underwriters case the Supreme
Court held that insurance was indeed commerce. This caused turmoil as there was a regulatory
void that led Congress to enact the McCarran-Ferguson Act in 1945. The McCarran-Ferguson Act
clarified that states should continue to regulate and tax the business of insurance and affirmed
that the continued regulation of the insurance industry by the states was in the public’s best
interest.
The Financial Services Modernization Act of 1999, also known as the Gramm-Leach-Bliley Act,
established a comprehensive regulatory framework to permit affiliations among banks,
securities firms and insurance companies by repealing the Depression Era Glass-Steagall Act. The
Gramm-Leach-Bliley Act once again affirmed that states should regulate the business of
insurance by declaring that the McCarran-Ferguson Act remained in effect. However, Congress
also called for state reform to allow insurance companies to compete more effectively in the
newly integrated financial service marketplace and to respond with innovation and flexibility to
evermore demanding consumer needs. It established the concept of functional regulation
where each functional regulator is responsible for regulation of its functional area.
The Wall Street Reform and Consumer Protection Act of 2010, better known as the Dodd-Frank
Act once again had an impact on state insurance regulation. While primarily banking and
securities reform legislation, Dodd-Frank did create the Federal Insurance Office as an
information gatherer to inform Congress on insurance matters. It also included some
reinsurance reform and changed the basis for regulation and taxation of surplus lines insurers.
The Federal Insurance Office was granted limited authority to enter into covered agreements
with other nations on insurance regulatory matters. However; the primary state insurance
regulatory functions remain as they have been since the enactment of McCarran-Ferguson. This
allows to states to perform solvency oversight of the U.S. insurance industry and to regulate
insurer behavior in the marketplace.

The Role of the State Legislatures
State legislatures are the public policymakers that establish set broad policy for the regulation of
insurance by enacting legislation providing the regulatory framework under which insurance
regulators operate. They establish laws which grant regulatory authority to regulators and
oversee state insurance departments and approve regulatory budgets. State insurance
departments employ 11,600 regulatory personnel (2010 figures). Increases in staff and
enhanced automation have allowed regulators to substantially boost the quality and
effectiveness of their financial oversight of insurers and expand consumer protection activities.
State regulation of insurance provides a major source of state revenue. In 2010, states collected
roughly $18.6 billion in revenues from insurance sources. Of this amount, $1.24 billion—roughly
6.7 percent—went to regulate the business of insurance while the remaining revenues went to
state general funds for other purposes.

National Association of Insurance Commissioners (NAIC)
The National Association of Insurance Commissioners (NAIC) is the U.S. standard-setting and
regulatory support organization created and governed by the chief insurance regulators from
the 50 states, the District of Columbia and five U.S. territories. Through the NAIC, state
insurance regulators establish standards and best practices, conduct peer review, and
coordinate their regulatory oversight. NAIC staff supports these efforts and represents the
collective views of state regulators domestically and internationally. NAIC members, together
with the central resources of the NAIC, form the national system of state-based insurance
regulation in the U.S.

The Purpose and Structure of Insurance Regulation
The fundamental reason for government regulation of insurance is to protect American
consumers. Insurance is more heavily regulated than other types of business because of the
complexity of the insurance contracts, the lack of sufficient information for insurance consumers
to adequately shop for prices and adequacy of coverage and because insurance contracts are
generally contracts of adhesion. Conceptually insurance regulation is very simple. The public
wants two things from insurance regulators. They want solvent insurers who are financially able
to make good on the promises they have made and they want insurers to treat policyholders
and claimants fairly. All regulatory functions will fall under either solvency regulation or market
regulation to meet these two objectives. State insurance regulatory systems are accessible and
accountable to the public and sensitive to local social and economic conditions. State regulation
has proven that it effectively protects consumers and ensures that promises made by insurers

are kept. Insurance regulation is structured around several key functions, including insurer
licensing, producer licensing, product regulation, market conduct, financial regulation and
consumer services.
Insurer Licensing: State laws require insurers and insurance-related businesses to be licensed
before selling their products or services. Currently, there are approximately 7,800 insurers in the
United States. All U.S. insurers are subject to regulation in their state of domicile and in the
other states where they are licensed to sell insurance. Insurers who fail to comply with
regulatory requirements are subject to license suspension or revocation, and states may exact
fines for regulatory violations. In 2010, there were 342 companies that had their licenses
suspended or revoked. The NAIC’s Uniform Certificate of Authority Application (UCAA), an
insurer licensing facilitation system, helps states expedite the review process of a new company
license. In addition, an NAIC database has been developed to facilitate information sharing on
acquisition and merger filings. These databases assist insurance regulators by creating a
streamlined and more cost efficient regulatory process.
Producer Licensing: Insurance agents and brokers, also known as producers, must be licensed to
sell insurance and must comply with various state laws and regulations governing their
activities. Currently, more than two million individuals are licensed to provide insurance services
in the United States. State insurance departments oversee producer activities in order to protect
insurance consumer interests in insurance transactions.
The states administer continuing education programs to ensure that agents meet high
professional standards. Producers who fail to comply with regulatory requirements are subject
to fines and license suspension or revocation. In 2010, roughly 5,000 insurance producers had
their licenses suspended or revoked. Fines exceeded $25 million and over $50 million was
returned to rightful owners.
When insurance producers operate in multiple jurisdictions, states must coordinate their efforts
to track producers and prevent violations. Special databases are maintained by the NAIC to
assist the states in this effort. The National Insurance Producer Registry (NIPR)—a non-profit
affiliate of the NAIC—was established to develop and operate a national repository for producer
licensing information.
Product Regulation: State regulators protect consumers by ensuring that insurance policy
provisions comply with state law, are reasonable and fair, and do not contain major gaps in
coverage that might be misunderstood by consumers and leave them unprotected. The nature
of the regulatory reviews of rates, rating rules and policy forms varies somewhat among the
states depending on their laws and regulations.
For personal property-casualty lines, about half of the states require insurers to file rates and to
receive prior approval before rate or policy form filings go into effect. With the exception of

workers’ compensation and medical malpractice, commercial property-casualty lines in many
states are subject to a competitive rating approach. Under such a system, regulators typically
retain authority to disapprove rates if they find that competition is not working.
Rates for life insurance and annuity products generally are not subject to regulatory approval,
although regulators may seek to ensure that policy benefits are commensurate with the
premiums charged. Historically, many states subjected health insurance rates to prior
approval—with some states using a “file and use” system or no provisions for review. The
recently adopted Affordable Care Act has changed the landscape for health insurance. All states
now must review health insurance rates before they go into effect. Health insurance rates are
also subject to review by the Department of Health and Human Services if the rate change is
deemed to be “unreasonable.” Improvements are also included addressing the way in which
consumers shop for health insurance. Health insurance exchanges are being developed and
there is much focus of transparency of consumer information.
State insurance regulators, in the early 1990s, developed SERFF (System for Electronic Rate and
Form Filings). The intent was to provide a cost-effective method for handling insurance policy
rate and form filings between regulators and insurance companies. The SERFF system is
designed to enable companies to send and states to receive, comment on, and approve or reject
insurance industry rate and form filings. It has added incredible operational efficiencies that
enhanced speed to market for rate and policy form filings. In 2010, over 565,000 filings were
processed through SERFF.
Insurance regulators have also been innovative in addressing speed to market concerns of
insurers desiring the ability to make a single filing that applies in multiple jurisdictions. The
Interstate Insurance product Regulation Compact (Compact) is an important modernization
initiative that benefits state insurance regulators, consumers and the insurance industry. The
Compact enhances the efficiency and effectiveness of the way insurance products are filed,
reviewed and approved allowing consumers to have faster access to competitive insurance
products in an ever-changing marketplace. The Compact promotes uniformity through
application of national product standards embedded with strong consumer protections.
The Compact established a multi-state public entity, the Interstate Insurance Product Regulation
Commission (IIPRC) which serves as an instrumentality of the Member States. The IIPRC serves
as a central point of electronic filing for certain insurance products, including life insurance,
annuities, disability income and long-term care insurance to develop uniform product standards,
affording a high level of protection to purchasers of asset protection insurance products. The
IIPRC uses the SERFF filing network for its communications between the 41 participating
jurisdictions, representing approximately two-thirds of the premium volume nationwide, and
the insurers using the system for flings.

Financial Regulation: Financial regulation provides crucial safeguards for America’s insurance
consumers. The states maintain at the NAIC the world’s largest insurance financial database,
which provides a 15- year history of annual and quarterly filings on 5,200 insurance companies.
Periodic financial examinations occur on a scheduled basis. State financial examiners investigate
an insurer’s accounting methods, procedures and financial statement presentation. These
exams verify and validate what is presented in the insurer’s annual statement to ascertain
whether the insurer is in sound financial standing. When an examination of financial records
shows the company to be financially impaired, the state insurance department takes control of
the insurer. Aggressively working with financially troubled companies is a critical part of the
regulator’s role. In the event the insurer must be liquidated or becomes insolvent, the states
maintain a system of financial guaranty funds that cover most of consumers’ losses.
State financial regulators are subject to a peer review through an accreditation process. To
achieve accreditation, an insurance department is required to undergo a comprehensive review
by an independent review team every five years to ensure the department continues to meet
baseline financial solvency oversight standards. The accreditation standards require state
insurance departments to have adequate statutory and administrative authority to regulate an
insurer's corporate and financial affairs, as well as the necessary talent and resources to carry
out that authority.
Market Regulation: Market regulation attempts to ensure consumers are charged fair and
reasonable insurance prices, have access to beneficial and compliant insurance products and
insurers operate in ways that are legal and fair to consumers. With improved cooperation
among states and uniform market conduct examinations where uniformity is needed, regulators
hope to ensure continued quality consumer protection at the state level. Traditional market
conduct examinations occur on a routine basis, but also can be triggered by complaints against
an insurer. These exams review producer licensing issues, complaints, types of products sold by
insurers and producers, producer sales practices, compliance with filed rating plans, claims
handling and other market-related aspects of an insurer’s operation. When violations are found,
the insurance department makes recommendations to improve the insurer’s operations and to
bring the company into compliance with state law. In addition, an insurer or insurance producer
may be subject to civil penalties or license suspension or revocation.
Insurance regulators, through the NAIC, began the Market Conduct Annual Statement (MCAS) in
2002 with the goal of collecting uniform market conduct related data. The MCAS provides
market regulators with information not otherwise available for their market analysis initiatives.
It promotes uniform analysis by applying consistent measurements and comparisons between
insurers. MCAS has always been a collaboration of regulators, industry and consumers who
recognize the benefits of monitoring, benchmarking, analyzing, and regulating the market
conduct of insurance companies. Through this teamwork, MCAS has grown from eight states
collecting only Life and Annuity information to nearly all states collecting Property and Casualty
data, as well as Life and Annuity information.

Consumer Services: The single most significant challenge for state insurance regulators is to be
vigilant in the protection of consumers, especially in light of the changes taking place in the
financial services marketplace. State insurance regulators have established toll- free hotlines,
Internet Web sites and special consumer services units to receive and handle complaints against
insurers and insurance producers. The state insurance regulators also have launched an
interactive tool to allow consumers to research company complaint and financial data using the
NAIC Web site. Called the Consumer Information Source, this web-based tool allows consumers
to file a complaint, report suspected fraud and access key financial and market regulatory
information about insurers
During 2010, state insurance departments handled over 2.1 million consumer inquiries and over
300,000 formal consumer complaints. As needed, state insurance departments worked together
with claimants, policyholders and insurers to resolve disputes. In addition, many states sponsor
consumer education seminars and provide consumer brochures on a variety of insurance topics.
Many states publish rate comparison guides to help consumers get the best value when they
purchase insurance.

Federal Involvement in the Business of Insurance
By: Ben McKay

Prior to 1944, insurance was not considered interstate commerce subject to federal
regulation under the Commerce Clause. This status was validated in the 1869 Supreme
Court decision of Paul v. Virginia where the court stated “issuing [of] a policy of
insurance is not a transaction of commerce.”1 This view prevailed until 1944 when the
Supreme Court held that insurance was interstate commerce in United States v. SouthEastern Underwriters Ass’n (S.Crt. 1944).2 In reaction to South-Eastern Underwriters
Ass’n, Congress passed the McCarran-Ferguson Act in 1945.3 The McCarran-Ferguson
Act essentially delegated to the states the power to regulate the insurance industry.4
Since 1945, periodic attempts have been made to create a federal charter for insurance
companies. While these attempts have failed to result in a federal charter, several federal
programs have been created or proposed that deal with the business of insurance.
Created programs include: the Federal Insurance Office (FIO), the National Flood
Insurance Program (NFIP) and the Terrorism Risk Insurance Program (TRIP). Proposed
programs have been increasingly bountiful and include: Optional Federal Charter (OFC)
in various forms, NARAB II, and the SMART Act. Each of these programs is addressed
below.
Notably, a renewed call for federal regulation followed the financial difficulties of the
American International Group (AIG). Still, the Dodd-Frank Act and the deluge of rules
that followed did not include federal regulation of insurance.5 It did, however, include
increased federal involvement in the insurance industry via a new Federal Insurance
Office (FIO), increased focus on international equivalency standards, and the creation of
the Financial Stability Oversight Council (FSOC) with the power to designate insurance
companies as systemically important to the overall economy, thereby, requiring Federal
Reserve Board oversight of them.

1

Paul v. Virginia, 75 U.S. (8 Wall) 168 (1869).
JOHN F. DOBBYN, INSURANCE LAW, IN A NUT SHELL, 472 (West Publishing Co. 1996).
3
15 U.S.C.A. §§ 1012-1014.
4
Id. (“Congress declares that the continued regulation and taxation by the several States of the business of
insurance is in the public interest, and that silence on the part of the Congress shall not be construed to
impose any barrier to the regulation or taxation of such business by the several States.”).
5
See, e.g., Dodd-Frank Act, Pub. L. No. 111-203, § 313(k) (“….Nothing in this section or section 314 shall
be construed to establish or provide the Office or the Department of the Treasury with general supervisory
or regulatory authority over the business of insurance.”).
2

Enacted Programs
1.

National Flood Insurance Program (NFIP)

The Federal Emergency Management Agency (FEMA) administers the National Flood
Insurance Program (NFIP), which provides protection against flood damages for 5.6
million consumers. The NFIP was created in 1968. At the time, flood insurance was not
widely available in the private market and major losses were typically covered by
taxpayer-funded disaster relief. According to The Department of Housing and Urban
Development (HUD), private insurers lacked adequate information to underwrite flood
coverage and flood-prone residents rejected unsubsidized flood coverage as too costly or
uneconomical. Flood insurance is mandatory for mortgages obtained from a federally
regulated lender. The NFIP also enforces and encourages mitigation of future losses
through flood insurance rate maps (FIRM) to better equate elevation/location to the
premium being charged.6
2.

Terrorism Risk Insurance Program

The Terrorism Risk Insurance Program (TRIP) was created by the Terrorism Risk
Insurance Act (TRIA) following the 9/11 attacks. Subsequently, the program has been
modified and extended, most recently until December 31, 2014. This program provides a
federal government backstop for private commercial lines insurers to ensure that
terrorism insurance continues to be available in the marketplace. The backstop is only
for catastrophic events and is only triggered when aggregate industry losses from an act
of terrorism reach $100 billion.
3.

Federal Insurance Office

The Federal Insurance Office (FIO) was created in Title V of the Dodd-Frank Act. The
current Director is Michael McRaith. The FIO is charged to “monitor all aspects of the
insurance industry,” issue various reports, preempt state law in limited circumstances,
coordinate international efforts related to insurance, and provide technical support for and
recommendations to the Financial Stability Oversight Council (FSOC).7
The topics of the required reports include: how the FIO recommends improving the
insurance system, depth and breadth of the global reinsurance market, the state of the
insurance industry generally, and the impact of part II of the Nonadmitted and
Reinsurance Reform Act of 2010. The FIO may determine that a state law is preempted
where it treats a non-U.S. insurer less favorably than a U.S. insurer in an area subject to a
6

Specifically, the NFIP resulted from the collapse of the private market in providing flood coverage since
private rates could not be achieved to cover the exposure and mitigation could not be forced on
consumers.
7
Dodd-Frank Act, Pub. L. No. 111-203, Title V.

covered agreement, or where a state law is inconsistent with a covered agreement. 8 The
office‟s international charge comes largely through its coordinating and policy making
functions. The office is charged “…to coordinate Federal efforts and develop Federal
policy on prudential aspects of international insurance matters, including representing the
United States, as appropriate, in the International Association of Insurance
Supervisors…and assisting the Secretary in negotiating covered agreements….”.9 Lastly,
the FIO has the authority to recommend to the FSOC companies that it believes are
systemically important.10

Proposed Legislation and Programs
1.

State Modernization and Regulatory Transparency Act

The SMART Act was a 2003 proposal (circulated on Capitol Hill and within the industry
but never formally introduced) to reform the state-based insurance regulatory system
without replacing it with a federal system or creating a dual system such as exists in the
banking industry. Essentially, the legislation attempted to remove the inefficiencies of
the state based system and to establish legislative and regulatory goals that states would
be required to meet, preempting state laws and regulations that are inconsistent with the
federal standards. For instance, it called for a more rational market conduct examination
regime whereby companies would be examined at the same time by all states rather than
being sequentially examined by every state in which they were licensed. The bill
contained 17 titles and addressed many aspects of the insurance business. But, it never
became law. The bill‟s size and complexity contributed to its demise and it seems
unlikely that the bill will be resurrected.
2.

NARAB II

The proposed National Association of Registered Agents and Brokers (NARAB) was
included in the Gramm-Leach-Bliley Act of 1999 (GLBA), and was intended to create a
national registry for insurance agents wanting to conduct business in more than one state
without having to register in every state in which they operate.11 However, NARAB
failed to come into existence when less than the statutorily required number of states
agreed to join. The SMART Act then included a modified “NARAB II” proposal and the
idea has been pushed as a separate amendment to other legislation as well. Like its
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Id. at § 313(f)(1)(A)&(B). Also see, § 313(r)(2)(“Covered Agreement.—The term „covered agreement‟
means a written bilateral or multilateral agreement regarding prudential measures with respect to the
business of insurance or reinsurance….”).
9
Id. at § 313(c)(1)(E).
10
Id. at § 313(c)(1)(C).
11
Naturally, the more states in which an agent operates, the more relevant this proposal becomes to them.

GLBA precursor, NARAB II would allow agents to register in their home state and with
the national board in order to conduct business in all 50 states.
3.

Optional Federal Charter (OFC)

For many reasons, including the lack of regulatory uniformity across the many states,
several groups and many companies have called for a federal insurance charter. The bills
that have been proposed tend to call for a regulator like the Office of the Comptroller of
the Currency (OCC). Also, virtually all the proposals insist that the charter be optional,
not mandatory, and that federally chartered companies be able to set the rates they charge
their commercial customers without regulatory interference.12 The issue has been hotly
debated for many years in Congress but has yet to prevail. Some feel that the Federal
Insurance Office is a precursor to a federal regulator (see supra: Federal Insurance
Office). Another driver toward a regulatory role for the federal government will come if
the United States adopts any of several international agreements that are being
negotiated, currently.13 Once adopted, these agreements will be federal law and their
implementation could fall to federal regulators even to the extent that they impact
insurance companies.

12
13

Almost every state has some mechanism by which they regulate the rates insurance companies charge.
E.g., Solvency II.
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Summary
In the aftermath of the recent financial crisis, broad financial regulatory reform legislation was
advanced by the Obama Administration and by various Members of Congress. Ultimately
Congress passed, and the President signed, the Dodd-Frank Wall Street Reform and Consumer
Protection Act (P.L. 111-203).
The Dodd-Frank Act largely responded to the financial crisis that peaked in September 2008, but
other efforts at revising the state-based system of insurance regulation also pre-date this crisis.
Members of Congress previously introduced both broad legislation to federalize insurance
regulation along the lines of the regulation of the banking sector, as well as more narrowly
tailored bills addressing specific perceived flaws in the state-based system.
The financial crisis, particularly the role of insurance giant American International Group (AIG)
and the smaller bond insurers, changed the tenor of the existing debate around insurance
regulation, with increased emphasis on the systemic importance of some insurance companies.
Although it could be argued that insurer involvement in the financial crisis suggested a need for
full-scale federal regulation of insurance, the Dodd-Frank Act did not implement such a federal
regulatory system for insurance.
Title V of the Dodd-Frank Act addressed specifically insurance, with a subtitle creating a Federal
Insurance Office (similar to language originally contained in H.R. 2609) and a subtitle
streamlining the existing state regulation of surplus lines and reinsurance (similar to language
originally contained in H.R. 2572/S. 1363). The Federal Insurance Office is to monitor all aspects
of the insurance industry and coordinate and develop policy relating to international agreements.
It also has limited authority to preempt state laws and regulations when these conflict with
international agreements. The act harmonizes, and in some cases reduces, regulation and taxation
of surplus lines insurance by vesting the “home state” of the insured with the sole authority to
regulate and collect the taxes on a surplus lines transaction. For reinsurance transactions, the act
vests the home state of the insurer purchasing the reinsurance with the authority over the
transaction while vesting the home state of the reinsurer with the sole authority to regulate the
solvency of the reinsurer.
In addition to Title V‟s specific insurance provisions, various other parts of the act may affect
insurers and the insurance industry, including provisions addressing systemic risk, consumer
protection, investor protection, and securities regulation.
This report explains how insurance markets were affected by the financial crisis and summarizes
the provisions of the Dodd-Frank Act that pertain to insurance. It will not be updated.

Insurance and the Financial Crisis
Under the McCarran-Ferguson Act of 1945,1 insurance regulation is generally left to the
individual states. For several years prior to the recent financial crisis, some Members of Congress
had introduced legislation to federalize insurance regulation along the lines of the regulation of
the banking sector, although none of this legislation reached the committee markup stage.2
Various other pieces of legislation have also been introduced to reform insurance regulation in
more narrow ways.3 The debate around federal involvement in insurance regulation had
traditionally focused on the negative and positive aspects of the state-centered approach
compared to increased federal government involvement.
The recent financial crisis, particularly the involvement of insurance giant American International
Group (AIG) and the smaller bond insurers, changed the tenor of the debate around insurance
regulation. The crisis grew largely from sectors of the financial industry that had previously been
perceived as presenting little systemic risk. Many see the crisis as resulting from failures or gaps
in the financial regulatory structure, particularly a lack of oversight for the system as a whole and
a lack of coordinated oversight for the largest actors in the system.4 This increased urgency in
calls for overall regulatory changes, such as the implementation of increased systemic risk
regulation and federal oversight of insurance, particularly of larger insurance firms. Generally
good performance of insurers through the crisis, however, has also provided additional arguments
for those seeking to retain the state-based insurance system.
Although insurers in general appear to have weathered the financial crisis reasonably well, the
insurance industry saw two significant failures, one general and one specific. The first failure
involved financial guarantee or “monoline” bond insurers. Before the crisis, there were only
about a dozen bond insurers in total, with four large insurers5 dominating the business. This type
of insurance originated in the 1970s to cover municipal bonds, but the insurers expanded their
businesses since the 1990s to include significant amounts of mortgage-backed securities. In late
2007 and early 2008, strains appeared due to exposure to mortgage-backed securities. Ultimately
some smaller bond insurers failed and the larger insurers saw their previously triple-A credit
ratings downgraded significantly. These downgrades rippled throughout the municipal bond
markets, causing unexpected difficulties for both individual investors and municipalities who
might have thought they were relatively insulated from problems stemming from rising mortgage
defaults.
The second failure in the insurance industry was that of a specific company, AIG. 6 AIG had been
a global giant of the industry, but it essentially failed in mid-September 2008. To avoid
bankruptcy in September and October 2008, AIG was forced to seek more than $100 billion in
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assistance from, and give 79.9% of the equity in the company to, the Federal Reserve. Multiple
restructurings of the assistance have followed, including up to $69.8 billion through the U.S.
Treasury‟s Troubled Asset Relief Program (TARP). AIG is currently in the process of selling off
parts of its business to pay back assistance that it has received from the government; how much
value will be left in the 79.9% government stake in the company at the end of the process remains
an open question.
The near collapse of the bond insurers and AIG could be construed as regulatory failures. One of
the responsibilities of an insurance regulator is to ensure that insurers remain solvent and are able
to pay future claims. Because the states are the primary insurance regulators, some may go further
and argue that these cases specifically demonstrate the need for increased federal involvement in
insurance. The case of AIG, however, is complicated. AIG was primarily made up of statechartered insurance subsidiaries, but the state insurance regulators did not oversee the entire
company. At the holding company level, AIG was a federally regulated thrift holding company
and thus overseen by the Office of Thrift Supervision (OTS). The immediate losses that caused
AIG‟s failure came from both derivatives operations overseen by OTS and from securities
lending operations that originated with securities from state-chartered insurance companies. OTS
claimed that it had sufficient regulatory authority and competence to oversee a complicated
holding company such as AIG. Others, particularly the Federal Reserve, disputed this claim and
argued that a single body is needed to oversee systemic risk and large financial holding
companies.

The Dodd-Frank Wall Street Reform and Consumer
Protection Act (P.L. 111-203)
The Dodd-Frank Act was passed in the House on June 30, 2010, by vote of 237-192, and in the
Senate, on July 15, 2010, by a vote of 60-39. President Obama signed the legislation, now P.L.
111-203, on July 21, 2010.

Federal Insurance Office
Title V, Subtitle A of the Dodd-Frank Act creates a Federal Insurance Office (FIO) inside of the
Department of the Treasury. A similar office was previously proposed in a 2008 Treasury
“Blueprint for a Modernized Financial Regulatory Structure,”7 in H.R. 5840 in the 110th
Congress, and in H.R. 2609 in the 111th Congress.
FIO is to monitor all aspects of the insurance industry and coordinate and develop policy relating
to international agreements. It has the authority to preempt state laws and regulations when these
conflict with international agreements. This preemption authority is somewhat limited. It can only
apply when the state measure (1) results in less favorable treatment of a non-U.S. insurer
compared with a U.S. insurer, and (2) is inconsistent with a written international agreement
regarding prudential measures. Such an agreement must achieve a level of consumer protection
7 See

U.S. Treasury, “Treasury Releases Blueprint for Stronger Regulatory Structure,” press release, March 31, 2008,
http://www.ustreas.gov/press/releases/hp896.htm.

that is “substantially equivalent”8 to the level afforded under state law. FIO preemption authority
does not extend to state measures governing rates, premiums, underwriting, or sales practices, nor
does it apply to state coverage requirements or state antitrust laws. FIO preemption decisions are
also subject to de novo judicial review under the Administrative Procedures Act.9 The monitoring
function of FIO includes information gathering from both public and private sources. This is
backed by subpoena power if the director issues a written finding that the information being
sought is necessary and that the office has coordinated with other state or federal regulators that
may have the information.

Consumer Financial Protection10
Title X of the Dodd-Frank Act creates a Bureau of Consumer Financial Protection within the
Federal Reserve. This bureau enjoys significant budgetary independence, and the director is to be
appointed by the President and confirmed by the Senate. Consumer protection issues relating to
the business of insurance, however, do not fall under the oversight of the bureau, but would
remain within the purview of the states. Consumer protection issues that relate to insurance
products that are also considered securities continue to be addressed by the Securities and
Exchange Commission (SEC).

Investor Protection and Securities Provisions11
Although insurance products are generally under state regulation, there are some products,
particularly variable annuities, that are considered securities products under federal law and
jointly overseen by the SEC. In 2008, the SEC adopted new rules, generally known as “Rule
151A,” that would have expanded SEC oversight to include some fixed indexed annuities that
previously had solely been overseen by the states as insurance products. This rule provoked
controversy, with Representative Gregory Meeks and Senator Benjamin Nelson introducing the
Fixed Indexed Annuities and Insurance Products Classification Act of 2009 (H.R. 2733/S. 1389)
to overturn Rule 151A. H.R. 4173 included no provisions addressing Rule 151A as it moved
through consideration in the House, and neither did S. 3217 in the Senate. Senator Tom Harkin
proposed S.Amdt. 3920, which would have added the text of H.R. 2733/S. 1389 to S. 3217; but
the amendment was not considered on the floor of the Senate.
The conference committee agreed to an amendment by Senator Harkin, contained in Section 989J
of the act, that did not insert the previous language specifically nullifying Rule 151A, but is
broadly aimed at returning indexed annuities solely to state oversight. The exemption from SEC
oversight in Section 989J depends in part on either the states or the companies meeting certain
consumer protection standards. Depending on future regulatory action by the SEC, this exemption
language may require court action before the full impact of Section 989J is known.
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In addition to the language on annuities, Section 913 of the act may affect some insurance
producers who also sell security products. This section authorizes the SEC to establish a fiduciary
duty for broker-dealers who give personalized investment advice. SEC-registered investment
advisers are already subject to a fiduciary duty, which requires them to act in their customers‟
best interests. Broker-dealer recommendations, on the other hand, must be suitable for customers;
the act directs the SEC to harmonize the standards applicable to broker-dealers and investment
advisers. This provision is of interest to the insurance industry because agents who sell securities
products, such as mutual funds or variable annuities, have been required to register as broker
dealers, but not generally as investment advisers. If the SEC issues rules creating a fiduciary duty,
such agents will have to meet the best-interests standard that applies to advisers.

Systemic Risk Provisions12
The Dodd-Frank Act provides for systemic risk provisions that affect the insurance industry
primarily through oversight of firms deemed systemically significant and through specific
financial resolution authority. Financial companies, including insurers, judged to be systemically
significant by the Financial Stability Oversight Council are to be subject to Federal Reserve
oversight and higher prudential standards. The council includes a presidential appointee who is to
be familiar with insurance issues, a state insurance commissioner, and the director of the Federal
Insurance Office with the latter two being non-voting members.
Section 619 of the Dodd-Frank Act includes restrictions on proprietary trading by banking
entities, a provision commonly known as the “Volcker Rule.” Insurers that have banking
subsidiaries or who are under a holding company structure with other banking subsidiaries would
be subject to these restrictions, potentially affecting the investment strategies of these insurers.
The language, however, includes an exemption for trading done “by a regulated insurance
company directly engaged in the business of insurance for the general account of the company by
any affiliate of such regulated insurance company, provided that such activities by any affiliate
are solely for the general account of the regulated insurance company.”13 The transactions must
also comply with applicable law, regulation, or guidance; and there must be no determination by
the regulators that a relevant law, regulation, or guidance is insufficient to protect the safety and
soundness of the banking entity or the financial stability of the United States.14
A financial company could be subject to the act‟s special resolution regime based on a finding
that its failure would cause systemic risk. Any insurance subsidiaries of such a financial
company, however, would not be subject to this regime. Instead, the resolution of insurance
companies would continue to be conducted in accordance with the applicable state insurance
resolution system. With regard to funding for the resolution of systemically significant financial
firms, there is no pre-funded resolution mechanism under the act. Instead, the Federal Deposit
Insurance Corporation (FDIC) is to impose assessments on financial companies with more than
$50 billion in assets, as well as other financial firms that are overseen by the Federal Reserve, to
fund the resolution of a systemically significant firm in the event the assets of the failed firm are
insufficient to do so. The FDIC is to impose such assessments on a risk-adjusted basis. When
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imposing such assessments on an insurance company, the FDIC is to take into account the
insurers‟ contributions to the state insurance resolution regimes.

Surplus Lines and Reinsurance15
Title V, Subtitle B of the Dodd-Frank Act is entitled the Nonadmitted and Reinsurance Reform
Act of 2010 and includes essentially the same language as H.R. 2571/S. 1361. Similarly titled
bills were introduced in the 109th and 110th Congresses and passed the House, but were not
considered by the Senate.
This language addresses a relatively narrow set of insurance regulatory issues pre-dating the
financial crisis. In the area of non-admitted (or “surplus lines”) insurance, the act harmonizes, and
in some cases reduces, regulation and taxation of this insurance by vesting the “home state” of the
insured with the sole authority to regulate and collect the taxes on a surplus lines transaction.
Those taxes that would be collected may be distributed according to a future interstate compact,
but absent such a compact their distribution would be within the authority of the home state. It
also preempts any state laws on surplus lines eligibility that conflict with the National Association
of Insurance Commissioners (NAIC) model law and implements “streamlined” federal standards
allowing a commercial purchaser to access surplus lines insurance. For reinsurance transactions,
it vests the home state of the insurer purchasing the reinsurance with the authority over the
transaction while vesting the home state of the reinsurer with the sole authority to regulate the
solvency of the reinsurer.
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THE GROWING IMPORTANCE OF INTERNATIONAL
INSURANCE REGULATORY INSTITUTIONS AND
DEVELOPMENTS
By: Dave Snyder
The state-based U.S. insurance regulatory system is no longer exclusively influenced by
developments arising at the state level, where most of the legal authority to regulate
insurers still resides. Instead, international developments are increasingly affecting U.S.
insurance regulation and U.S. insurers.
1.

Role of the International Association of Insurance Supervisors (IAIS)

The IAIS, much like the NAIC, is a voluntary association of insurance
regulators/supervisors from more than 140 countries. It serves as a forum for
communication among supervisors and issues documents pertaining to insurance
regulation. It has no legal standing to issue rules or enforce its regulatory standards but
does promulgate Insurance Core Principles (ICPs) which, while not legally binding, serve
as the criteria by which insurance regulatory systems are judged by the IMF and World
Bank through their issuance of public report cards on regulatory systems as part of the
Financial Sector Assessment Program. In this sense then, the IAIS‟ ICPs become de facto
global standards.
The IAIS has committees and working groups on virtually every aspect of insurance
regulation from solvency rules to market conduct. The public participates through formal
consultation opportunities before key documents become final and officially recognized
Observers can participate in the more detailed drafting sessions. The IAIS‟ work, if not
final enough to be embodied in the formal ICPs, is found in various types of issue and
guidance papers. In the process of working on these papers, the supervisors from many
countries meet frequently and exchange ideas.
The IAIS has lately been given increased prominence and responsibility by the Financial
Stability Board (FSB). The FSB was a low profile body of mostly banking regulators
from the major economies. But since the financial crisis, the G-20 has directed the FSB
to carry out the pronouncements of the world‟s leaders as they relate to financial services
regulation, including insurance. The FSB then looks to IAIS as the implementer of its
directives for insurance regulatory matters.
2.

Role of the National Association of Insurance Commissioners (NAIC)

The NAIC has been the principal representative of the US interests in international
insurance regulatory discussions and is the conduit for the migration of international
regulatory developments into the US regulatory system. It does so largely through its

Solvency Modernization Initiative which has already proposed changes to the Model
Holding Company Law to meet international concerns regarding supervision of insurance
groups and is working on a mandate for a new reporting tool called the Own Risk and
Solvency Assessment.
The NAIC has a large budget for international activities and dedicates a number of staff
full time to work on international issues. It can also call on its many subject matter
experts to participate in IAIS working groups and also assures that US regulators and
their staff people have some key positions in the IAIS structure.
3.

Role of the Federal Insurance Office

The Dodd-Frank Act created the Federal Insurance Office with international
responsibilities, among which are to coordinate Federal policy on prudential aspects of
international insurance matters, assist the Treasury Secretary in negotiating specified
international insurance agreements and advise the Secretary on international insurance
prudential matters. It has begun participating in international discussions along with the
NAIC and is to join the IAIS in at the annual meeting in September.
4.

Solvency II Equivalence

Solvency II, Europe‟s new insurance regulatory system, is due to come into effect on
January 1, 2013. For companies based outside of the EU to be treated on the same basis
with regard to such important matters as capital and corporate structure with European
companies in the EU, the regulatory system in place where the company is based must be
deemed equivalent to Solvency II. The significant amount of trans-Atlantic insurance
commerce, the many policyholders that benefit from the coverage that results from it, and
the good record of the U.S. insurance regulatory system in terms of solvency regulation,
strongly support the position that the U.S. is, and should be deemed to be, equivalent to
Solvency II. In the absence of equivalence, U.S. companies would be disadvantaged and
retaliation from the U.S. would not be unexpected.
Despite the obvious benefits on both sides of the Atlantic that would be derived from a
U.S. equivalence determination, the standards for this determination, the process and the
timing are not clear. For example, the US is not in the “first wave “ for equivalence
findings so it could not be deemed equivalent by the start-up date for Solvency II. On the
other hand, it may be covered by transitional measures which have yet to be worked out.
5.

Systemic Risk Determination

The IAIS is engaging in a data collection exercise as it responds to an FSB assignment to
recommend a methodology for determining whether and which, if any, insurance
companies pose a systemic risk to the global economy. Such insurers would be

designated globally significant financial institutions (G-SIFIs) and would likely be
subject to higher capital requirements, enhanced supervision, or both. This process is
similar to the SIFI process under section 113 of Dodd-Frank Act.
So far, the IAIS has not decided on the criteria for G-SIFI designation, the ramifications
of being designated a G-SIFI, or the impacts of the G-SIFI process on similar national
processes, such as the SIFI process under DFA.
6.

Common Framework for Globally Active Insurance Companies
(ComFrame)

This IAIS work was intended to respond to regulatory issues raised by insurance groups
doing significant business in more than one country. The ComFrame concept paper,
including some specific proposed regulatory mandates and new reporting measures, was
issued for consultation this summer and received significant commentary from regulators
and insurer representatives. Although intended to bring about some efficiencies in
regulating internationally active insurance groups, the widespread perception is that
ComFrame creates a whole new and intrusive layer of prescriptive regulation for the
designated companies, even as it fails to clearly designate which supervisors are
responsible for which parts of it. ComFrame will undergo additional drafting and
consultation.
Conclusion
The insurance regulatory system in the U.S. is subject to increasing influence from
international institutions and developments, only a few of which are discussed in this
paper. It is safe to say that this trend is now quite strong and is unlikely to be reversed in
the foreseeable future. Therefore, understanding and engagement in international
insurance regulatory institutions and developments are essential to the future of all U.S.
insurers.

Protecting Privileges in a Globalized World by David A. Steiger
A robust application of attorney-client privilege is so embedded in the fabric of the American
legal system that many U.S.-based attorneys and their corporate clients simply assume that their
day-to-day communications will generally be protected from disclosure. This is true whether the
attorneys involved are employed by outside law firms or serve as in-house counsel. As more and
more clients develop global operations and station employees and attorneys overseas, however,
they will find that in many countries the rules related to privilege are quite different. Failing to
recognize the risks posed while conducting business in such jurisdictions, and developing
appropriate strategies to protect sensitive information could prove to be…well, catastrophic. This
paper will compare and contrast privilege law as set out in the U.S., the European Union and
other major nations, consider how foreign privilege rules could potentially affect cases brought
in U.S courts, and offer a number of practical tips on how to prevent communications from being
compromised.
Attorney-Client Privilege in the U.S.: A Brief Survey
Although the privilege is subject to many different definitions in American jurisprudence, the
following five elements are common to all of them: 1) an attorney; 2) a client; 3) a
communication; 4) confidentiality anticipated and preserved; and 5) legal advice or assistance
being the purpose of the communication.1 The two most cited justifications for the privilege are
the utilitarian rationale (free communication between lawyer and client is needed for the attorney
to provide the best possible advice) and the privacy rationale (compelled disclosure of
information divulged in confidence to counsel is inherently wrong).2
Disputes about the application of attorney-client privilege in a given case in the U.S. most often
arise in the context of: 1) whether the attorney is giving legal advice or business advice; 2)
whether there has been a waiver of privilege and 3) the application of the “crime/fraud
exception.” Where counsel has offered both legal and business advice, authority suggests the
court will determine whether the assessment of legal issues predominates, and if so, the privilege
will be upheld.3 Decisions about the existence and scope of intentional waiver are made
1
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Attorney-Client Privilege, Daniel Northrop, 78 Fordham L. Rev. 1481, 1492-95 (2009), retrieved from
http://ir.lawnet.fordham.edu/flr/vol78/iss3/14 on 10/22/11.
3

Attorney-Client Privilege: Pitfalls and Pointers for Transactional Attorneys by Raymond L. Sweigart, GP Solo,
September 2008, retrieved from
http://www.americanbar.org/newsletter/publications/gp_solo_magazine_home/gp_solo_magazine_index/bizcom_pri
viledge.html on 10/22/11, referencing Note Funding Corp. v. Bobian Investment Co., 1995 WL 662402 (S.D.N.Y.
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according to the “fairness standard”; parties cannot simultaneously rely on portions of disclosed
material and at the same time raise privilege on undisclosed portions so as to use privilege “as a
sword and a shield.”4 In terms of the crime/fraud exception, the Supreme Court of the United
States held that, “…privilege takes flight if the relation is abused. A client who consults an
attorney for advice that will serve him in the commission of a fraud will have no help from the
law.”5
The privilege is widely accepted to extend to corporate entities,6 and the in-house counsel
employed by them.7 As such, it is said that it:
“…protects communications between those employees and corporate legal counsel on
matters within the scope of their corporate responsibilities, as well as communications
between corporate employees in which prior advice received is being transmitted to those
who have a need to know in the scope of their corporate responsibilities.”8
As in many areas of the law, however, the particulars of scope and application of privilege differ
between the Federal Courts and those of the various states. When a case is brought in Federal
Court, whether Federal common law or state law is to be applied is determined by Federal Rule
of Evidence 501, which states:
“Except as otherwise required by the Constitution of the United States or provided by Act
of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority,
the privilege of a witness, person, government, State, or political subdivision thereof shall
be governed by the principles of the common law as they may be interpreted by the
courts of the United States in the light of reason and experience. However, in civil actions
and proceedings, with respect to an element of a claim or defense as to which State law
supplies the rule of decision, the privilege of a witness, person, government, State, or
political subdivision thereof shall be determined in accordance with State law.”9
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When considering corporate privilege specifically, the means to determine which employees are
allowed to assert it in a given scenario have generally come down to one of two tests: the
“control group” test (employee must be senior management able to act on advice for privilege to
apply)10 and the “subject matter” test (employee’s responsibilities include subject matter of
communication and seeking advice at superior’s behest).11 The U.S. Supreme Court has
expressly rejected the use of the “control group” test in terms of federal common law.12
Nevertheless, a minority of as many as eight states have in recent years endorsed the “control
group” test,13 and several others have either not chosen a test or have chosen a compromise
between the two.14
After significant criticism of the Department of Justice putting undue pressure on corporate
entities to waive attorney-client and related work product privileges during the course of criminal
investigations in order to demonstrate appropriate cooperation, changes to policy were codified
in Title 9, Chapter 9-28.000, et seq., Principles of Federal Prosecution of Business
Organizations. Specifically, section 9-28.710 states:
The Department understands that the attorney-client privilege and attorney work product
protection are essential and long-recognized components of the American legal system.
What the government seeks and needs to advance its legitimate (indeed, essential) law
enforcement mission is not waiver of those protections, but rather the facts known to the
corporation about the putative criminal misconduct under review. In addition, while a
corporation remains free to convey non-factual or “core” attorney-client communications
or work product- if and only if the corporation voluntarily chooses to do so-prosecutors
should not ask for such waivers and are not directed to do so. The critical factor is
whether the corporation has provided the facts about the events…15
While apparently reversing prior statements, at least one commentator and former prosecutor
provides a more cautious appraisal of current policy:
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…it still allows the government to hold a company accountable for failing to waive the
privilege when the “relevant facts” regarding the conduct under investigation otherwise
cannot be readily revealed. Similarly, failure to disclose relevant facts because of the
existence of a joint defense agreement may weigh against a company receiving
cooperation credit. And, prosecutors may continue to consider “whether the corporation
appropriately disciplined wrongdoers, once those employees are identified by the
corporation as culpable for the misconduct” as part of remediation efforts. Thus,
corporations must continue to be cognizant of developing practices to determine whether
the de facto policy is inconsistent with the Department’s current policy
pronouncements.16
In some instances however, American courts will actually extend attorney-client privilege to
communications between a foreign lawyer and their client, even when no such privilege exists
under the law of their home jurisdiction. Patent prosecutions involving both U.S. and various
foreign based actions or applications are one example where this might occur. Recognized
principles of comity generally require courts to balance competing interests of the U.S. and
foreign governments in cases which a foreign government might have an interest in application
of its laws. The Federal courts have done this by holding that any communications that “touch
base” with the United States necessitate application of American attorney-client privilege law,
whereas any communications that solely involve a foreign country are governed by the
applicable foreign law.17 Another scenario where such a result is possible is in an international
arbitration proceeding in which foreign lawyers reasonably but mistakenly believed that their
dispute would be adjudicated in an American court, with their communications subject to U.S.
privilege law, but instead the matter goes to arbitration instead.18
We’re Not in Kansas Anymore-The Akzo Nobel Decision
In contrast to the generally broad application of the attorney-client privilege by American courts,
extending in most instances to in-house counsel, many legal systems around the world have a
much narrower conception of which parties and circumstances justify such protection. The
decision by the European Union’s highest court, The European Court of Justice (“ECJ”) in Akzo
Nobel Chemicals, Ltd. & Akros Chemicals Ltd v. European Commission (Case C-550/07P)
[2010], highlighted the many differences that still exist between the legal systems of various
nations both in terms of philosophy and practical operation that can lead to results that might
surprise American practitioners.
16
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Akzo Nobel Facts
In February 2003, European Commission officials in the midst of an anti-competition
investigation conducted a “dawn raid” at the Manchester, UK offices of Dutch corporation Akzo
Nobel Chemicals and its subsidiary, Ackros Chemical.19 After warning the company’s officials
of the consequences of obstructing an investigation, the Commission officials ordered that they
be given access to various documents, including those that were marked as solicitor-client
privileged.20 Included in the documents over which privilege was claimed were two emails
between Akzo’s managing director and their in-house legal department coordinator for
competition law,21 a registered Advocaat of the Netherlands Bar.22 Akzo raised privilege
regarding these documents first with the Commission itself, which rejected the claim on May 8,
2003.23 Akzo appealed to The European Court of First Instance, who ruled against Akzo on
September 17, 2007,24 despite the fact that the terms of the subject in-house counsel’s
employment agreement would have permitted the company to assert privilege under Dutch law.
Akzo then appealed to the ECJ.25
19
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“The Decision of the European Court of Justice on the Akzo-Nobel case,” ACC Member Briefing on Akzo
Decision, Association of Corporate Counsel, September 14, 2010, pgs. 1-3, retrieved from
http://www.acc.com/advocacy/professional-privlege-in-the-eu.cfm, on 10/15/11.

At the ECJ, several entities intervened, including the UK, Irish and Dutch governments, the
International Bar Association and the European Chapter of the Association of Corporate
Counsel, arguing that the modern realities of business should result in the court overturning the
seminal decision in AM &S Europe v. Commission, (Case 155/79) E.C.R. 1575 (1982), which
held that communications qualify for “legal protection privilege” in the investigatory context
when the communication is related to the government’s investigation, and the communication
involves “independent lawyers” who are not bound to the company by an employment
relationship.26
Akzo argued that its in-house counsel was just as independent as outside counsel, as he was
subject to the same professional and disciplinary rules as any of member of the Netherlands bar.
Moreover, his employment contract specifically provided that the company was to “respect the
lawyer’s freedom to perform his functions independently and to refrain from any act which
might affect that task.” 27
On behalf of the Commission, the Advocate General argued that in-house lawyers, as full time
employees are in a state of “complete economic dependence” upon the company and thus are not
as free to withdraw their services as necessary to safeguard their independence. She further
argued that if the privilege were extended beyond external counsel that companies would be
tempted to use their in house legal departments as a place for storing illegal documents such as
cartel agreements.28
Akzo Nobel Ruling
In its decision released on September 14, 2010, the ECJ confirmed the existing rule that the legal
professional privilege under EU competition law extends only to communications between
company employees and an external lawyer admitted to a Bar of one of the members of the
European Economic Area (the 27 EU Member States plus Iceland, Liechtenstein and Norway).29
The court rejected the argument that the roles that in-house counsel played had evolved since the
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early 1980’s and that individual EU states were moving towards greater privilege protection for
in-house lawyers, finding no such identifiable trend in EU member nations.30
In its ruling, the Court upheld the decision in AM&S by focusing not on the purpose behind
extending the privilege to in-house lawyers, but on the importance of a counsel’s
independence—and why a corporate attorney can not sufficiently demonstrate it.
The Court simply did not accept that any in-house lawyer can be truly independent:
“An in-house lawyer, despite his enrollment with a Bar or Law Society and the
professional ethical obligations to which he is, as a result, subject, does not enjoy the
same degree of independence from his employer as a lawyer working in an external law
firm does in relation to his client. Consequently, an in-house lawyer is less able to deal
effectively with any conflicts between his professional obligations and the aims of his
client…It follows that the requirement of independence means the absence of any
employment relationship between the lawyer and his client, so that legal professional
privilege does not cover exchanges within a company or group with in-house lawyers.”31
As noted by at least one commentator, by the time the ECJ handed down its decision, Akzo had
already been fined for anti-competitive behavior—without any reference to the disputed emails.
As such, it had a hard case to make that it had suffered any prejudice from their production.32
Limitations of the Akzo Ruling
By its own terms, the Akzo holding is limited to a narrow area—EU anti-competition law
investigations by the European Commission—and it arguably has no impact on a company’s
right to withhold privileged documents from private parties during litigation or other government
authorities.33 Also, the decision only relates to production of documents, not compelled oral
testimony from in-house counsel.34
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It has also been noted that even had the ECJ recognized application of the professional legal
privilege, the protection would still be limited compared to the concept of U.S. attorney-client
privilege.35 In the U.S., the argument goes, the privilege is so practically important because of
the broad nature of discovery disclosure here. Since discovery in other systems, particularly in
common law systems, is much less prevalent, the actual risk of disclosure is arguably very
small.36 Broad requests for pretrial discovery in Europe arising from U.S. litigation are limited
by Article 23 of the Hague Convention.37
Concerns Raised by Akzo Ruling
Despite what can be viewed as the limited implications of the ECJ’s decision, commentators
have voiced a variety of concerns. Among the cautions they raise:
1) The decision may well encourage regulators to seek more aggressive production of these types
of communications from in-house legal departments;38
2) Because of the limitation of privilege to EEA admitted outside lawyers, advice or
communications jointly prepared by in-house and external lawyers may fall outside protection; 39
3) Once produced in EU Competition investigation, it is possible that documents the U.S.,
Canadian or Australian-based attorneys would deem privileged may be waived; 40
4) The holdings of the case may indeed apply beyond the parameters of competition
investigations, given the court’s own stated view that it was deciding, “the legality of a decision
taken by an institution of the European Union on the basis of a regulation adopted at [the]
European Union level;”41
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5) It may slow efforts in some jurisdictions to extend privilege to in-house counsel;42 and
6) Notwithstanding the court’s conclusions, the ruling might cause a “chilling” of compliance
efforts by discouraging use of in-house counsel in a preventative role.43
A Survey of Foreign National Privilege Law
EU Countries Generally
The member states of the EU each set out their own privilege laws, much as the individual states
in the U.S. do vis-a-vis the federal government.44 The EU’s overarching privilege law applies to
cross-border activities within the EU’s jurisdiction, such as competition investigations conducted
by the Commission as discussed above.45 Thus, if the subject case does not involve actions by an
institution of the EU, a review of the law of the specific member state(s) in which the advice was
given is needed.46
A review of how individual states treat in-house counsel in terms of privilege is instructive.
Generally, privilege is not extended to in-house counsel in Austria, Finland, France, Italy and
Luxembourg.47 By contrast, Norway, Spain, Portugal, and the Netherlands do offer some
protection in circumstances where advice is given both by in-house and external lawyers.48
Comparison and contrast of three of the largest EU legal markets gives further illustration to how
outcome determinative application of various jurisdictions’ laws might indeed be.
42

“What the Decision and the Current Regulatory Framework Mean for Corporate Counsel: Status and Issues,”
ACC Member Briefing on Akzo Decision, Association of Corporate Counsel, September 14, 2010, pg. 1, retrieved
from http://www.acc.com/advocacy/professional-privlege-in-the-eu.cfm, on 10/15/11.
43

Ibid, pg. 8.

44

Negotiating the Privilege Minefield: Some Differences Between Attorney-Client Privilege in the U.S. and
Europe ,by J. Brady Dugan, Jordan W. Cowman & Allison Walsh Sheedy, State Bar of Texas Corporate Counsel
Section Newsletter, Vol. 6 No. 2, Spring 2011, pg.3, retrieved from
http://www.akingump.com/files/Publication/3fe7773d-5f97-4421-919b
f4176443f0c2/Presentation/PublicationAttachment/6543a6a3-3b48-480a-957600e994345b33/Negotiating_the_Privilege_Minefield.pdf on 10/23/11.
45

Ibid

46

Ibid

47

Maintaining the Lines of Privileged Communications, by Phillipe Bouchez El Ghozi, Donna Goldsworthy and
Miranda Thomas, October 2007, retrieved from
http://www.paulhastings.com/assets/publications/774.pdf?wt.mc_ID=774.pdf on 10/23/11.
48

Negotiating the Privilege Minefield: Some Differences Between Attorney-Client Privilege in the U.S. and Europe
,by J. Brady Dugan, Jordan W. Cowman & Allison Walsh Sheedy, State Bar of Texas Corporate Counsel Section
Newsletter, Vol. 6 No. 2, Spring 2011, pg.3, retrieved from http://www.akingump.com/files/Publication/3fe7773d5f97-4421-919b
f4176443f0c2/Presentation/PublicationAttachment/6543a6a3-3b48-480a-957600e994345b33/Negotiating_the_Privilege_Minefield.pdf on 10/23/11.

United Kingdom
As the UK is obviously a common law jurisdiction, it shares many aspects of privilege law with
the United States; the legal advice privilege and litigation privilege are roughly comparable to
the American attorney-client and work product privileges, respectively.49 Nevertheless, there are
some important differences to keep in mind, including:


Communications between attorneys and third party consultants hired to assist them in
providing legal advice, which might be deemed privileged in the U.S., likely would not be
found so in the UK, unless litigation was reasonably anticipated at the time.50



The UK does not apply the principle of selective waiver as harshly as many U.S. courts;
where a document is disclosed for a limited purpose (e.g. to a regulator) and otherwise is
kept confidential, privilege will not necessarily be lost.51



UK case law defines who qualifies as a “client” narrowly: communications between a
lawyer and company employees outside those that routinely deal with external lawyers on
a regular basis may fall outside of privilege. Authorities differ on whether retention
agreements should define the client in broad or narrow terms, or not at all.52



Note that Privilege extends to in-house counsel, but…for legal advice, not for management
or compliance work; mixing the content in a given document could cause loss of
privilege.53

France
French law, like that of much of continental Europe, employs a Civil law system. As such, it
demonstrates a number of differences relating to privilege from common law jurisdictions:
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 Outside attorneys (avocats) have a duty to maintain absolute professional secrecy
regarding their client’s secret information or legal opinions expressed to the client. A
breach of this duty actually constitutes professional misconduct, which not only subjects
counsel to disciplinary action, but criminal penalties pursuant to the French Criminal
Code.54
 Exception: Decree of 27 June 2006, requires avocats to disclose to the Public Prosecutor
knowledge of transactions they executed or assisted clients with that they know to
involve certain offences (drug trafficking, fraud against the financial interests of the EC,
corruption or organized crime, and financing of terrorism).55
 In-house counsel (juristes d’entreprise) must also respect professional secrecy regarding
business secrets they receive from their company, and legal opinions they render to the
company. As with avocats, failure to do so is a criminal offense. 56
 However, as only avocats are held to the strict code of professional conduct, legal
privilege is not extended to communications between in-house counsel and employees,
officers or directors of a company.57
 In-house counsel communications with avocats are privileged however.58
 Prosecutors can use documents communicated between the in-house counsel and client;
in-house lawyers cannot oppose a seizure related to evidence, and they can be called to
testify or to provide evidence against their company. 59
Germany
While Germany is also a civil law nation, its privilege law does contain some important
differences from that of France:


Criminal code imposes duty on both outside and in-house attorneys to maintain all
information received from clients as confidential.60
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Generally the duty to produce documents is limited to situations in which a party refers to
the document in order to furnish evidence or in the pleadings, or if the civil law otherwise
requires party to surrender document.61



In-house counsel can refuse to give evidence of information obtained from his employer,
its directors, employees or agents in civil and criminal cases if licensed as an attorney in
Germany and if the information is obtained in the course of providing legal advice and
not in the course of management, accounting or similar services.62



It is unclear whether in-house counsel admitted to practice abroad will be afforded the
same rights.63



To the extent in-house lawyers are entitled to refuse to testify, any memos, documents
and communications with clients in their possession are also privileged from seizure; but
such documents can be seized by the public prosecutor if they are in the possession of the
company. 64



Recent development: the German legislature has amended the Criminal Procedural Code,
clarifying that all attorneys must have the same status as criminal defense lawyers with
regard to privilege. However, the amendment has still left some uncertainty regarding the
situation of attorneys representing the company, not an individual manager, especially
when they conduct compliance investigations.65

A Review of Other Significant Nations
Brazil
 Parameters of the attorney-client relationship are set out in the Brazilian Bar Association
Statute and its General Regulations, as well as the Code of Ethics and Discipline. These
provisions apply to all Brazilian lawyers, including in-house attorneys.66
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 All the information supplied to the attorney by the client, including written communication,
is deemed confidential and may not be waived by the client. The confidentiality privilege is
extended to the attorney’s files, data, mail and any kind of communication (including
telecommunications). 67



The attorney has the right to refuse to testify on questions in which they have acted or may
act, or about facts determined to be professional secrecy related to a current or former
client.68



Exceptions to professional secrecy include severe threat to life or honor; when the attorney is
insulted by the client; and (iii) in self defense; all restricted to the question under
discussion.69

Mexico


The “Professions Laws” of the various Mexican states require attorneys to keep their
clients matters confidential; 70



The Federal Code of Civil Procedure provides that those bound by professional
confidentiality are not obligated to testify when it would be used against the client. 71



Article 210 of the Federal Criminal Code penalizes revealing client secrets or confidential
information.72



No differentiation is made between external lawyers and in-house counsel.73
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China


The concept of "attorney-client privilege" does not exist under PRC law; but Article 33 of
the PRC Lawyer's Law provides that attorneys must protect the confidentiality of their
clients' “private information,” trade secrets and all of the state secrets they discover while
working with clients.74



PRC law does not differentiate between in-house counsel and external lawyers, such that
it is understood that the same rule also applies to in-house counsel.75



The scope of this protection is up to interpretation, however, because there is no clear
definition of exactly what “private information” entails, and a court can order an attorney
to testify about a client's private information or trade secrets in a judicial proceeding.76



If an attorney conceals facts, or threatens or solicits others to conceal facts from a court,
the court may revoke that attorney's bar license, and depending on the kind of
information involved, the attorney could be subject to criminal liability.77



PRC law does not protect the attorney-client privilege of foreign lawyers practicing under
foreign laws in China; foreign lawyers must comply with the Civil Procedure Law,
Lawyer's Law, and rules for lawyers' professional ethics and practice. As such, foreign
lawyers cannot be exempt from testifying in Chinese court based on a claim of attorneyclient privilege under non-Chinese laws.78

India


In-house counsel are not treated the same as external lawyers, as an “advocate” is not
allowed to be a fully salaried employee of a company.79
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Section 126 of the Indian Evidence Act prohibits an attorney to disclose any
communication made to him in the course of his employment, by or on behalf of his
client, to state the contents or condition of any document with which he has become
acquainted in the course of his professional employment or to disclose any advice to his
client in the course of such employment.80



A 1982 common law decision suggests that an in-house counsel would get the same
protection as a barrister or attorney under Sections 126 and 129 of the Evidence Act 1872
provided that the communication between them should not be made in furtherance of any
illegal purpose.81
In practice, the employment contract of an in-house counsel usually contains a
confidentiality clause protecting any information disclosed to such counsel during the
course of his employment, generally allowing the client to claim damages from the inhouse counsel in the event of breach.82



Nightmare scenarios
While the possibility of communications with a European or other foreign colleague being
produced by virtue of an overseas government investigation is troubling enough, a few
commentators have brought up even more potentially disquieting scenarios. These would involve
losing the benefit of attorney-client privilege in U.S. filed litigation.
The first scenario posits that parties to American lawsuits will attempt to use the results of the
Akzo decision as a way to circumvent privilege for a multi-national’s communications by and
through in-house counsel. The argument would be based on the general requirement of U.S.
privilege law that there be an expectation of communications made in confidence. As a result of
the ruling in Akzo, a party could argue that no in-house counsel who shares communications
with European employees could have a reasonable expectation of confidentiality, knowing that
they are at any time subject to seizure by EC authorities.83
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df on 10/17/11.
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European Court of Justice Finds In-House Legal Advice Not Protected by Legal Professional Privilege ,Simpson
Thatcher LLC Memorandum, September 17, 2010, pg. 2, retrieved from
http://www.stblaw.com/content/Publications/pub1061.pdf on 10/15/11.

A second set of circumstances could potentially arise because of the operation of choice of law
principles, argues attorney Thomas Hatch. As noted above, U.S. Federal courts commonly apply
a “touching base” test to determine whether U.S. privilege law or that of some other nation
should apply. In one 2002 case, this almost led a federal district court to allow discovery of inhouse counsel’s documents.84 The court examined several sets of communications between
outside and in-house counsel and ruled that because Korea had the predominant interest in them,
Korean privilege law should apply. As Korea does not recognize the attorney-client privilege, the
court could have required disclosure. However, the court agreed with the plaintiff that it would
never have had to produce the communications in a Korean court because discovery is very
limited in proceedings there, and applied a public policy exception to avoid disclosure.85
In state court cases, or in Federal diversity litigation, the court will apply applicable state law on
choice of law issues. 41 states out of 50 will apply the "most significant relationship" analysis
per the Restatement (Second) Conflict of Laws § 139.86 Where the foreign country has the most
significant relationship to the communication, under the Restatement analysis, even if the
communication were privileged in the U.S. state, but not in the foreign country, the
communication should be admitted unless the court decides this would violate the strong public
policy of the forum.87
What to Do?
The potential damage that inadvertent disclosure of otherwise privileged documents could cause
requires careful consideration by any company that does business overseas. There are a number
of steps that have been recommended by thoughtful commentators:



Educate yourself on the privilege laws in the countries where your company has
operations; 88
Provide regular training for inside counsel and management on privilege issues and when
retention of outside counsel is appropriate;89
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Retain outside counsel admitted to the appropriate bar in sensitive issues, particularly in
the context of likely or actual government investigations;90
Segregate privileged documents to minimize disputes with enforcement authorities, and
limit distribution on a strict “need to know” basis;91
For routine matters in jurisdictions where privilege may not apply to in-house counsel,
consider keeping advice oral as opposed to via emails;92
Focus attention on countries where discovery is contemplated in litigation, who have
judicial cooperation treaties with the home country or other countries where subsidiaries
are based and all 30 EEA states where the Akzo decision could potentially apply; 93
As otherwise privileged communications disseminated through the company IT systems
could lose that status if they are stored in a country where privilege is not recognized,
consider dividing privileged documents into jurisdictionally separate packages and
housing them beyond the reach of regulators who will not recognize claims of privilege; 94
Take any necessary precautions to protect communications with non-legal consultants.95
To extent that a given matter involves more than one jurisdiction, consider the privilege
law of each one.96
Revise compliance programs and internal procedures as necessary to account for
privilege concerns.97
If your company is a target of a “dawn raid,” send employees home immediately to avoid
uninformed admissions.98
Use proper heading labels for documents in matters involving external legal counsel
advice--e.g. “At the explicit request of external counsel”99
Any internal communications based on advice given by external counsel should be
marked accordingly; 100
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In-house lawyers are licensed in countries where they practice; 101
Utilize special coding for highest sensitivity information;102
Segregate legal advice from discussion of other business or management issues;103
Route sensitive communications through external counsel;104
Avoid blanket privilege headings on all documents, to avoid diluting effect of truly
privileged material;105
Do not post privileged material on a legal intranet;106
In-house compliance audits done through external counsel auspices;107
Include choice of law provisions in contracts identifying which system’s privilege law
will apply;108
Don’t have in-house counsel summarize external counsel’s advice;109
In “dawn raid” context, company is entitled to refuse to allow Commission officials to
see a document if it would potentially mean that the Commission has sight of privileged
information, but employees must be able to explain why company belies privilege
attaches.110
Remember that not only email but even mobile device texts could be subject to a
privilege dispute.111

Conclusion
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As clients’ business continues to expand overseas, American attorneys have to adjust to the
notion that their practices have to become global too. The dangers of ignoring the implications of
foreign law in even day to day functions have become too great. With appropriate strategic
examination and adjustment of current practices, otherwise unnecessary, unpleasant late night
phone calls and related stress can be kept at bay.
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APPLICATION OF THE ATTORNEY-CLIENT PRIVILEGE AND WORK
PRODUCT DOCTRINES IN THE IN-HOUSE CONTEXT: HOW TO KEEP
CONFIDENTIAL COMMUNICATIONS CONFIDENTIAL
The attorney-client privilege is one of the oldest and most sacrosanct privileges in
American law.

In essence, the privilege prevents attorneys from disclosing

communications to or from their clients. The privilege first appeared in early English
law, in recognition of the fact that only if her confidences are protected will a client
reveal the details necessary for proper representation of her interests. Although the
privilege itself is not found in the United States Constitution, nor in the Federal Rules of
Evidence, it is an important, recognized doctrine in all state and federal courts in the
United States.
This memorandum seeks to explain the background of both the attorney-client
privilege and the work product doctrines; what they mean, how they work, how they can
be used to protect communications, and how their protections can be lost. Understanding
the importance of these doctrines, and how they may be interpreted so as to protect
confidential corporate communications, is crucial to employees whose duties involve
them in litigation.
Executive Summary
The attorney-client privilege and work product doctrines are important tools for
attorneys and their clients to protect the confidentiality of their communications. These
tools are especially important in the corporate context, in an age when hundreds of
thousands (or millions) of e-mails discussing sensitive topics are exchanged every day
between corporate employees. It may be impossible to develop a system that protects
from disclosure every last corporate communication that is made with the expectation of
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confidentiality and privilege. By giving the required attention to these issues, however, a
corporation may maximize its chances to protect from its adversaries in litigation
documents it intends to be privileged. It is crucial that all corporate employees dealing
with sensitive corporate information understand what factors can help make a corporate
communication privileged, and corporate behavior and methods of communication are
applied so as to increase the likelihood that communications and documents will be
protected.
Background of the Attorney-Client Privilege
There is no singular, precise definition of the attorney-client privilege. Most
courts, however, interpret the attorney-client privilege according to a 1950 Massachusetts
District Court case, which noted that the attorney-client privilege applies if:
(1) the asserted holder of the privilege is or sought to
become a client; (2) the person to whom the
communication was made (a) is a member of the bar of a
court, or his subordinate and (b) in connection with this
communication is acting as a lawyer; (3) the
communication relates to a fact of which the attorney was
informed (a) by his client (b) without the presence of
strangers (c) for the purpose of securing primarily either (i)
an opinion on law or (ii) legal services or (iii) assistance in
some legal proceeding, and not (d) for the purpose of
committing a crime or tort; and (4) the privilege has been
(a) claimed and (b) not waived by the client.
Put in simpler terms, the attorney-client privilege protects communications
between an attorney and her client made for the purpose of providing legal services.
This general definition of the privilege has been repeated and relied-upon countless times
by courts across the United States.
The effect of the privilege is to protect communications between the attorney and
client from being disclosed in litigation. The privilege acts as a shield that prevents
-3-

adversaries from obtaining privileged communications in litigation. There are various
exceptions to the attorney-client privilege, however, that will make otherwise-privileged
communications discoverable. For example, an otherwise confidential-communication
between the attorney and client made in furtherance of a crime or tort will not be
protected.
It is crucial to understand that the attorney-client privilege protects
communications made between the attorney and the client in furtherance of legal
services; it does not protect disclosure of the underlying facts. Thus, a letter from a client
to her attorney may enjoy the protections of the attorney-client privilege, but the facts
referenced in the letter do not. In litigation, the client cannot be forced to produce the
letter during discovery, but while under oath at a deposition, the client may be forced to
testify as to the facts in the letter. The privilege is held by the client, and may be waived
only by the client.
The attorney-client privilege protects all sorts of communications between the
attorney and client, not just documents. Any communicative acts are subject to the
privilege, including letters, memoranda, conversations, e-mails, and phone calls, and even
facial expressions or nods. If an otherwise-privileged communication is sent to a thirdparty, however, (such as a misdirected fax or e-mail), even if inadvertently, the privilege
may be lost.1
The Attorney-Client Privilege in the Corporate Context
The attorney-client privilege extends not only to individual clients and their
attorneys; it extends to a corporation and its in-house counsel. American law has, since
the mid-1800s, recognized corporate entities as “legal persons,” which enjoy the same
1

See Appendix “A” for a discussion of recent cases.
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rights and privileges under the law as individuals. Within the context of the attorneyclient relationship, the corporation itself is the client, and its in-house counsel is its
attorney. Thus, the attorney-client privilege is held by the corporation itself, and (in
theory) communications between corporate employees and in-house counsel made for the
purposes of seeking or giving legal advice will be just as privileged as communications
between an individual and his own attorney.
Communications between corporate employees and in-house counsel, however,
will be protected only to the extent they are made as part of the corporation’s effort
to seek legal advice from its in-house counsel. For example, consider a corporation that
is facing a products liability lawsuit. As part of its preparation for defending against this
lawsuit, many corporate employees will be drafting documents and having discussions,
both among themselves and with the corporation’s in-house counsel. Whether these
communications are privileged will depend on whether they were made as part of the
corporation’s effort to seek legal advice. Accordingly, documents exchanged between
corporate employees and in-house counsel regarding the corporation’s potential liability,
and how to defend against such claims, will be protected, because those discussions took
place as part of an effort on behalf of corporate employees to obtain legal advice on
behalf of the corporation. On the other hand, if a corporate employee was curious about
the allegations of a lawsuit and conducted her own investigation, unbeknownst to inhouse counsel, the material collected would not be protected, because the employee was
not compiling evidence for the purpose of seeking legal advice. Rather, the employee
was acting on her own.
Communications of a non-legal nature, however, will not be protected.

To

illustrate, if the corporation retains a public relations firm to help it deal with the public
-5-

relations fallout from the lawsuit, such discussions may not be privileged, if the
communications were made to discuss the tone of the message or the colors to be used in
a print ad. If an in-house attorney participated, however, to give advice to the corporation
to avoid legal problems associated with the PR campaign, such as avoiding allegations of
jury tampering, the communications may be privileged. If the communications involved
both legal advice and non-legal advice, the nature and extent of the legal advice would
need to be examined to determine whether the entire conversation is privileged.
Communications of a mixed nature may be protected by the attorney-client
privilege, as long as their nature is predominately legal. Thus, a communication from inhouse counsel to corporate employees regarding the corporation’s strategy for defending
itself against the lawsuit would probably be protected, even if it touches upon non-legal
topics.
Another important issue is how deep in the organizational structure the privilege
will extend. For a corporation employing thousands of individuals, will communications
by low-level employees to the in-house counsel enjoy the privilege? Under somewhat
archaic legal doctrine known as “control group” analysis, a communication made to inhouse counsel will not be privileged unless it was made by an employee in a position to
“control or take a substantial part of a decision about any action which the corporation
may take.” Some state courts still use the control group doctrine when analyzing claims
of attorney-client privilege.
In 1981, the United States Supreme Court invalidated the “control group” test in
favor of a more flexible analysis (which is mandatory only in federal courts), in which the
court must review five separate factors in determining whether a communication from a
lower-level corporate employee is protected:
-6-



the information is necessary to supply the basis for
legal advice to the corporation or was ordered to be
communicated by superior officers;



the information was not available from “control
group” management;



the communications concerned matters within the
scope of the employees’ duties;



the employees were aware that they were being
questioned in order for the corporation to secure
legal advice; and



the communications were considered confidential
when made and kept confidential.

Several states have adopted this test.
Some states use a “subject matter” test, which holds that communications by
corporate employees are protected if: (1) the communication was made for the purpose
of seeking legal advice; (2) was made at the request of the employee’s superior; (3) the
subject matter of the communication is within the scope of the employee’s duties; and (4)
the communication is not disseminated to other employees within the corporation without
a need to know.
Courts vary widely on this issue, and many have adopted their own, unique
analyses to determine how deep into the organizational chart the attorney-client privilege
will operate to protect corporate communications. When determining whether a certain
communication is privileged, the level of analysis undertaken by the court will depend on
the individual’s position on the organizational chart. Communications between higherlevel corporate employees (such as so-called “control group” employees) and the
corporation’s in-house counsel are likely to be held privileged without a great deal of
legal analysis. The further down the organizational chart, however, the more the court
-7-

will review the various factors in determining whether the communication is privileged.
To illustrate, communications between the CEO and in-house counsel regarding how the
corporation intends to defend itself in a lawsuit is a fairly simple analysis; a court is likely
to hold such communications privileged.
Communications between in-house counsel and lower-level corporate employees,
however, will involve a more detailed analysis, including whether the information
obtained from the corporate employee concerned a matter within the scope of his duties,
whether the employee was directed to communicate with in-house counsel by his
superior, and whether in-house counsel could have spoken with higher-level corporate
employees instead.
Because corporations are considered legal persons under the law, communications
made by the corporation (and its employees) to outside counsel are protected, as are
communications between the corporation and any agents it has hired to help in-house
counsel in his or her role of providing legal advice to the corporation, such as
investigators, laboratories, or consultants. The consultant, however, must be retained by
the corporation or its lawyer in an effort to assist the lawyer in providing legal advice to
the corporation. For example, communications between a corporation and a public
relations consultant would generally not be privileged, even if the public relations
consultant had been retained by in-house counsel. Courts have held, on occasion, that
communications between corporate employees and a corporation’s public relations
consultant will be privileged, when those communications were “absolutely necessary”
for the corporation’s in-house counsel to provide legal advice to the corporation.
The corporation cannot, however, use in-house counsel as a “pass-through” for
communications simply to protect them. Thus, simply copying in-house counsel on an e-8-

mail will not make the e-mail privileged. Rather, it is the substance of the e-mail (i.e.
whether it is seeking legal advice) that determines whether the e-mail may be protected
by the attorney-client privilege. Similarly, when defending against a products liability
action, the corporation or its in-house counsel cannot hire a laboratory and simply send
communications through the laboratory to try to protect the communications with the
privilege.
Another issue courts look at is where on the organizational chart the in-house
attorney resides.

Communications between corporate employees and an attorney

working in the in-house counsel’s office will be more likely to be held privileged than
communications between corporate employees and a lawyer working in a non-legal
department of the corporation, such as Public Relations or Research and Development.
Communications between corporate employees and lawyers working in quasi-legal
departments of the corporation such as Regulatory Affairs, will be protected as long as
those communications were for the purpose of assisting in-house counsel in providing
legal advice to the corporation.
It is essentially impossible to predict with reliability whether a communication
made today will be protected in the future.

The issue is enormously complicated,

particularly by the fact that one can never know which state’s law will apply to interpret
the communication. The federal court will usually apply the law of the state where the
injury occurred in deciding whether a communication is privileged.

Therefore, a

corporation that sells its products nationally may be subject to the privilege
interpretations of any one of the fifty states.
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The Work Product Doctrine
The work product doctrine, an oft-misunderstood distant cousin of the attorneyclient privilege, protects from disclosure materials prepared by an attorney to prepare for
litigation. It is not unusual that teams of attorneys, both in-house and outside lawyers,
prepare to defend a complex products liability case. Defending such a case would be
enormously difficult if each lawyer had to be concerned that their notes, mental
impressions, or drafts would be turned over to opposing counsel. Fortunately, the work
product doctrine (which one court has called the “anti-freeloader rule”) operates to keep
those ideas (and the documents that contain them) protected from disclosure. Much like
the attorney-client privilege allows clients to discuss confidences without fear of
disclosure, the work product doctrine permits lawyers to prepare their cases without
worrying that their own work will be used against them and their clients.
Documents protected by the work product doctrine include both “fact work
product” – documents that include facts and figures prepared, collected, or assembled by
a lawyer and “opinion work product” – documents that show a lawyer’s strategy or ideas.
More specifically, work product is (1) a document or tangible thing, (2) that was prepared
in anticipation of litigation and (3) was prepared by or for a party, or by or for his
representative. Documents prepared in the ordinary course of business, or for any other
non-litigation purpose, are not covered by the work product privilege.

Unlike the

attorney-client privilege, which belongs to the client, courts disagree as to whether the
attorney or the client may assert the work product doctrine.
The work product doctrine does not protect all materials drafted by an attorney or
at the direction of an attorney, however, only materials prepared when litigation is
anticipated or material prepared in response to litigation. Again, courts differ in how they
- 10 -

interpret this standard. For most courts, the test as to whether the work product doctrine
will protect documents is whether the lawyer reasonably believes litigation will occur.
There is both a subjective and objective aspect of this analysis: the document must be
created by the lawyer or at the direction of the lawyer with the belief that litigation will
eventually occur. The lawyer’s belief must be objectively reasonable. This leads to some
strange and unfair results, as some courts have held documents protected by the work
product doctrine even when litigation never occurred, while others have held that a
certain document was not protected, even though litigation did occur.
Courts also disagree as to how clear it must be that litigation will occur before a
document may be protected. Some courts have held that the possibility of litigation must
be “real and imminent” before a document can be considered work product; others have
held that as long as there is “some possibility” of litigation in the future, documents will
be protected by the work product doctrine. Some courts have held that the attorney
claiming the work product doctrine’s protections must be able to identify a specific
potential claim; other courts do not require this proof.
Fortunately for lawyers working on complex products liability cases, the work
product doctrine is fairly broad, protecting not only documents created by the lawyer
concerned about future litigation, but also documents prepared by investigators, trial
consultants, or corporate employees at the lawyer’s request. As with the attorney-client
privilege, however, the work product doctrine only protects the documents themselves;
the underlying facts may be disclosed in discovery.
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Practical Application of Privilege Doctrines in the Corporate Context2
Trying to protect sensitive corporate documents created by many corporate
employees in the face of complex litigation spanning numerous state and federal courts is
a daunting task. How can a corporation that markets and sells its products in all fifty
states and close to a dozen countries protect its communications with its in-house
attorneys from disclosure in litigation when faced with conflicting (and sometimes
incompatible) rules among various jurisdictions? While the conflicting interpretations of
the attorney-client privilege and work product doctrine preclude a single, company-wide
protocol guaranteed to protect all communications all of the time, some actions may help
prevent communications from being subject to disclosure down the line.


First, any document sought to be protected by the attorney-client

privilege should be marked, in obvious fashion, that it is privileged. This will help create
an initial line of defense against the unintended disclosure of confidential
communications, and if litigation reveals the document to be relevant, will support a
claim that the document is privileged.


Second, the communication should, to the extent possible, make

reference to the fact that it is being created for the purpose of seeking legal advice. It is
important to note that simply marking a document as privileged or work product will not
protect it from later disclosure. Furthermore, simply sending a document through inhouse counsel or counsel’s agent, or copying the attorney on the communication, will not
automatically give the document the protection of the attorney-client privilege or make
the document the attorney’s work product. While keeping in-house counsel “in the loop”
on a particular issue by copying the attorney on a document may provide ammunition for
2

See Appendix “B” for a “Checklist for Attorney-Client Privilege Issues.”
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a later argument that the document is privileged, that fact alone will not automatically
protect the document. Only documents that were created for the purpose of securing
legal advice will enjoy the benefits of the attorney-client privilege. The senders and
recipients of such documents must be sensitive to this distinction and should draft their
communications appropriately.


Third, any document that is created by an in-house attorney (or

outside counsel) or at the direction of an in-house attorney (or outside counsel), should be
clearly marked as attorney work product. Whenever the work product can be related to a
specific pending matter you should identify the name of the pending lawsuit or matter in
the reference line or somewhere on the first page of the document. This will help create
an initial line of defense against the unintended disclosure of confidential
communications, and if litigation reveals the document to be relevant, will support a
claim that the document is privileged.


Fourth, any communications that the corporation wants to protect

should not be sent to more employees than are necessary to allow the corporation to
secure legal advice from its in-house counsel. Distributing a document to corporate
employees without a “need to know” may allow an adversary trying to get the document
in discovery to argue that the privilege has been waived. Therefore, communications
about a sensitive issue should be limited to in-house counsel, applicable department
heads, and any corporate employees whose input is necessary for in-house counsel to
provide relevant legal advice.


Fifth, when the Company wishes to hire a consultant to help its

counsel, the attorney should document that the consultant is needed to assist the counsel
in giving legal advice to the Company, and the consultant should be hired with a written
- 13 -

agreement, to create evidence that communications with that consultant are considered
privileged.


Sixth, provide regular training regarding the scope and application

of the privilege to key personnel who regularly communicate with the legal department
and outside counsel.


Seventh, when beginning an internal investigation of any sensitive

issue, the Company should create and follow a protocol to ensure that all key documents
and analyses are being prepared by or at the direction of counsel (in-house or outside) for
purposes of providing legal advice to the Company. To illustrate, if the Company has an
allegedly defective product and it wishes to count and analyze any complaints regarding
that product, an attorney should take the lead in the investigation and in producing any
documents (with the help of non-legal corporate employees) related to that investigation,
rather than having non-legal corporate employees running the investigation and reporting
their findings to in-house counsel.

While the substantive differences between a

communication created by an attorney with the help of non-legal employees and a
communication created by non-legal employees and given directly to in-house counsel
may be minor, the implications may be huge. Once litigation has started years later, the
former document is more likely to be protected than the latter.
Conclusion
The attorney-client privilege and work product doctrines are important tools for
attorneys and their clients to protect the confidentiality of their communications.3 It may
be impossible to develop a system that protects from disclosure every last corporate
communication that is made with the expectation of confidentiality and privilege. By
3

See Appendix “C” for “Strategies.”
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giving the required attention to these issues, however, a corporation may maximize its
chances to protect from its adversaries in litigation documents it intends to be privileged.
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RECENT CASES NARROWING THE SCOPE OF
THE ATTORNEY-CLIENT PRIVILEGE
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RECENT CASES NARROWING THE SCOPE OF THE ATTORNEY-CLIENT
PRIVILEGE
Failure To File Privileged Documents Under Seal Waives Privilege.
In Curto v. Medical World Communications, Inc., No. 03 CV 6327, 2011 WL 1793259
(E.D.N.Y. May 11, 2011), the court held that the plaintiff waived privilege when she filed
disputed documents on the court’s publicly available electronic docket and served them
in the ordinary course to defendants instead of filing the documents under seal. The
parties to this action engaged in numerous privilege disputes regarding plaintiffs’
documents that had been found on her employer’s laptop. In at least three instances, the
magistrate judge had upheld plaintiff’s assertions of privilege, and the district court had
upheld the first two of those rulings. In this decision, the court was addressing
defendants’ objections to the magistrate judge’s third set of privilege rulings. As part of
her opposition papers, plaintiff attached the disputed memoranda as an exhibit to a
declaration. Plaintiff also filed documents previously ruled to be privileged as exhibits to
the same declaration, with a statement that the documents were being filed “only for the
purposes of assisting in the resolution of Defendants’ objections, and Plaintiff specifically
reserves and does not waive the privilege or immunity” that attached to the documents.
Plaintiff filed the documents on a publicly-accessible electronic docket, rather than under
seal or in camera, and she served copies upon defendants’ counsel directly. Plaintiff later
argued that there had been no waiver because defendants were already in possession of
the privileged documents. The court held that plaintiff waived both the attorney-client
privilege and the work product protection by voluntarily filing the documents publicly.
Affiliate Entity Does Not Have Standing To Assert Privilege.
In a case of being hoist by one’s own petard, in Hoffmann-La Roche, Inc. v. Roxane
Laboratories, Inc., No. 09-6335, 2011 WL 1792791 (D.N.J. May 11, 2011), the court
held that a party did not have standing to assert privilege over documents held by an
affiliate entity, particularly after the party had previously staked out the position that the
affiliate’s documents were not in its custody and control. In this patent infringement
case, defendant sought documents related to the preparation and prosecution of a patent
application filed with the USPTO. Following a series of corporate mergers and
restructurings, those documents landed in the files a Japanese company, Chugai, which
was a corporate affiliate of plaintiff Hoffman-La Roche (“Roche”). Earlier in the
proceedings, defendant had sought discovery from Roche of documents in Chugai’s files.
Roche had taken the position that it had no ownership interest in Chugai and could not
compel Chugai to produce its documents. Defendant propounded discovery directly to
Chugai and Chugai sent responsive documents to Roche, which then produced them to
defendant without reviewing them for privilege. The production included several
privileged documents, which Roche belatedly attempted to claw back on the ground that
the common interest doctrine conferred standing on Roche to assert the privilege, and
that, in the corporate context, the client for the purposes of the privilege extends among
and between a parent company and all of its affiliates. The court held that Roche lacked
standing. First, the common interest doctrine only applies where there are two or more
clients separately represented by more than one lawyer. Here, there was only one lawyer
involved in the subject communications, and Roche had failed to raise the joint-client
doctrine, which applies where there is one lawyer representing multiple clients. Second,
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pursuant to the Third Circuit’s decision in In re Teleglobe, 493 F.3d 345 (3d Cir. 2007),
absent a compelling reason not to do so, courts must respect the corporate structure
within a corporate family and treat each entity as a separate client. The court concluded
that there was no reason to treat Roche and Chugai as one entity for purposes of the
attorney-client privilege, “especially when Roche has been so insistent that they are
separate entities.” Roche, therefore, lacked standing to assert privilege, which had been
waived by Chugai’s voluntary production to defendants.
Court Applies Foreign Law To In-House Counsel Communications.
In Astrazeneca LP v. Breath Ltd., No. 08-1512, 2011 WL 1421800 (D.N.J. Mar. 31,
2011), the magistrate judge applied Swedish law to Swedish in-house counsel’s
communications and compelled production of those communications. In this patent
infringement action, Apotex moved to compel production of all communications with
Astrazenaca’s in-house counsel in Sweden. Apotex argued that Swedish law should
apply, and that Swedish law does not consider in-house counsel within the attorney-client
privilege. The court agreed. First, the court determined that Swedish law applied
because the communications did not “touch base” with the United States, which would
have required application of U.S. substantive law. Here, the communications were
entirely in Sweden relating to a Swedish patent application, and any contact with the U.S.
was merely “incidental.” Second, the court found that, under Swedish law, in-house
counsel are not members of the bar and, therefore, are not within the privilege.
Astrazenaca argued that, even if the communications were not privileged, they are trade
secrets that would not be discoverable in litigation in Sweden. In Sweden, the party
attempting to discover trade secrets bears the heavy burden of demonstrating
“extraordinary need.” The court rejected this argument, holding that, pursuant to the U.S.
interest of promoting broad discovery, Astrazenaca bore the burden under FRCP
26(c)(1)(G) of proving that it needed a protective order barring the discovery. The court
found that Astrazenca failed to prove that it would be harmed if the communications were
produced, particularly given the Discovery Confidentiality Order that had previously
been entered by the court, which provided protective measures.
Failure To Adequately Screen Production/Object Waives Privilege.
In Pilot v. Focused Retail Property I, LLC, No. 09-6879, 2011 WL 1238920 (N.D. Ill.
Mar. 30, 2011), the magistrate judge held that plaintiffs’ failure to adequately screen
documents for production and to timely object to use of privileged documents waived the
attorney-client privilege. In this case, plaintiffs produced 588 pages of documents in
their Rule 26(a) initial disclosures, including eight letters between plaintiffs and their
counsel. During the deposition of one of the plaintiffs, defendant’s counsel used two of
the privileged documents as exhibits, but plaintiffs’ counsel did not object even though
the same lawyer who had authored both privileged documents was defending the
deposition. The next day, plaintiffs’ counsel sent a letter demanding return of the
documents, as well as the remainder of the inadvertently produced privileged documents.
The court denied plaintiffs’ subsequent motion for return of the documents. First, the
court held that under FRE 502(b)(2), plaintiffs had not taken reasonable steps to prevent
disclosure. Although counsel had reviewed the documents and segregated the privileged
documents, counsel forgot that his file also contained a duplicate set of these documents,
with the privileged and unprivileged documents intermixed. Counsel’s assistant then
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copied the set of documents that contained the privileged documents and produced them.
The court held that counsel’s initial screening did not establish that reasonable steps were
taken to prevent disclosure, and counsel should either have instructed his assistant to
screen for privilege or counsel should have reviewed the documents at the time they were
produced, particularly given that the number of documents was relatively small. The
court then held that under FRE 502(b)(3), plaintiffs did not take reasonable steps to
rectify the error when counsel failed to object when the documents were introduced at the
deposition.
Submitting Emails In Camera For Use By The Court Waives Privilege.
In In re Peter, Susan and Steven Lindner Irrevocable Trust, No. C-02-07, 2011 WL
721967 (N.J. Super. Ct. App. Div. Mar. 3, 2011), the court held that a party waived
privilege over otherwise privileged communications when he submitted them in camera
with a request that the court grant relief based on the communications. In this case,
defendant Lindner sought to vacate a settlement agreement on the basis that he had not
consented to its terms. In support of the motion, Lindner submitted in camera to the trial
court a number of emails with his former attorneys, which he argued demonstrated that
he had told his attorneys that he did not consent to a proposed settlement and that he
demanded certain changes before he would consent. The trial court, without holding a
plenary hearing, granted the relief, in part based on the content of the emails. On appeal,
plaintiffs argued that the trial court erred by failing to hold a plenary hearing, and by
refusing to give plaintiffs access to the emails that had been submitted in camera. The
appellate court reversed and remanded for a plenary hearing. The appellate court held
that, by submitting the privileged emails to the court for the purpose of having the court
rely on their content, Lindner had waived privilege. The court remanded with
instructions that Lindner provide that emails to plaintiff, and that the court hold a plenary
hearing at which the credibility of the witness’s testimony could be tested by plaintiff.
Plaintiffs’ Reliance On Communications With Counsel Waived Privilege.
In 3M Co. v. Engle III, 328 S.W.3d 184 (Ky. 2010), the court held that, where plaintiffs
alleged they satisfied the one year statute of limitations because they first learned of the
basis of their claims from their lawyers within one year of filing their complaint,
plaintiffs waived privilege. In this case, plaintiff coal miners alleged that 3M’s
respirators were responsible for plaintiffs’ contracting black lung disease. In response to
3M’s motion for summary judgment on statute of limitations, plaintiffs asserted that they
did not learn of a possible connection between their black lung disease and 3M’s
respirators until informed by their attorneys. The trial court denied summary judgment
on the grounds that there was a genuine issue of material fact as to discovery, based on
plaintiffs’ allegations. 3M sought to depose plaintiffs’ attorney, Holliday, in order to
learn when Holliday first discussed this issue with plaintiffs, as well as when Holliday
himself first learned of a possible connection to the respirators. The trial court allowed
the deposition, and plaintiffs successfully sought a writ from the appellate court denying
the deposition. The Supreme Court of Kentucky reversed. First, by asserting discovery
based on communications with counsel, plaintiffs made the communications with counsel
not only relevant but “critical” to the case, and potentially dispositive of the limitations
issue. The court held that the trial court’s denial of discovery to 3M was “manifestly
unfair.” Second, because the knowledge of an attorney may sometimes be imputed to his
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clients, it was necessary to allow discovery not just with respect to the communications
between plaintiffs and Holliday, but also with respect to when Holliday first learned of
the possible connection to the respirators. Third, because this information was not
obtainable through any other means, it was proper to allow Holliday’s deposition.
Emails Sent To Personal Attorney On Company Computer Not Privileged.
In Holmes v. Petrovich Development Co., No. C059133, 2011 WL 117230 (Cal. Ct. App.
Jan. 13, 2011), the court held that an employee’s emails with her personal attorney, which
were sent on a company computer, were not privileged. In this employment
discrimination case, an employee, Holmes, sent a detailed email to her attorney regarding
the alleged discrimination, and deleted the email on the advice of her attorney, which was
contained in a reply email to Holmes’ work email address. Over Holmes’ objection, the
employer used the email exchange in the trial court to obtain partial summary judgment
and a defense verdict following trial on the remaining counts. Holmes appealed. The
appellate court affirmed, holding that under the circumstances, Holmes did not have an
expectation of confidentiality regarding her personal emails on the company computer.
An employee handbook, which Holmes admitted reading and signing, provided that
employees were prohibited from using company computers to send personal emails;
employees who use company technology to create or maintain personal information
“have no right of privacy” with respect to that information; and the company has the right
to inspect all messages at any time for any reason and would periodically monitor its
technology resources for compliance with the company’s policy. Sending the emails on
the company computer was “akin to consulting her lawyer in her employer’s conference
room, in a loud voice, with the door open, so that any reasonable person would expect
that their discussion would be overheard….”
Relationship of 2 or more Clients
Vieste, L.L.C. v. Hill Redwood Dev., 2010 U.S. Dist. LEXIS 126602 (N.D. Cal. 2010).
Where two or more clients have retained or consulted a lawyer upon a matter of common
interest, none of them, nor the successor in interest of any of them, may claim a privilege
as to a communication made in the course of that relationship when such communication
is offered in a civil proceeding between on of such clients and another of such clients.
All communications with the parties’ shared attorneys are discoverable. There is no
attorney-client privilege to the extent that an attorney is acting in a nonlawyer capacity,
e.g., transacting business that could have been transacted by a nonattorney.
Insurer/Insured Communications.
Cutchin v. State of Maryland, 143 Md. App. 81 (Md. Ct. Spec. App. 2002). Broad View
vs. Narrow View. Is insurer-insured communication privileged? The standard is higher
for “narrow view,” for the communication to be privileged. Narrow view jurisdictions
require the dominant purpose of the communication be for the insured’s defense and the
insured have a reasonable expectation of confidentiality. Cutchin v. State, 143 Md. App.
81 (Md. Ct. Spec. App. 2002). Consequently such a view narrows the scope of privilege.
The “narrow view” jurisdictions include New Jersey, Arizona, Maryland, Wisconsin, etc.
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CHECKLIST FOR ATTORNEY-CLIENT PRIVILEGE ISSUES




If an issue arises that should be brought to the Legal Department’s attention, send
a communication to the Legal Department marked “Request for Legal
Consultation,” along with any relevant documents.


In the communication, reiterate that the request is being made for the
purposes of obtaining legal advice from the Legal Department.



In the communication, reference all documents sent to the Legal
Department as part of the request.



Copy your immediate supervisor only on the request.



Do not copy anyone else you believe should be involved — let the
Legal Department make that decision.

If the Legal Department brings an issue to your attention, make sure that any
written responses to that communication are marked “Attorney-Client
Privileged.”


Do not forward any communications from the Legal Department to other
employees unless directed to by the Legal Department.



Do not discuss the issue with anyone else unless directed to by the Legal
Department.



Do not copy anyone else on your response you believe should be
involved — let the Legal Department make that decision.

TIPS TO PROTECT THE ATTORNEY-CLIENT PRIVILEGE


Documents intended to be privileged should always be marked “Attorney-Client
Privileged.”



Documents should always refer to the fact that legal advice is being sought from
the Legal Department.



Documents should be sent to no more employees than are necessary for the Legal
Department to provide legal advice.



When outside consultants are retained, retainer agreements with consultants
should document that the services are necessary for the Legal Department to
provide legal advice, and that communications with the consultant are considered
privileged.
- 22 -



When beginning an internal investigation, follow a protocol establishing that all
key documents are being prepared by or at the direction of counsel.
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Strategies













Be cautious when disclosing a privileged attorney-client communication or
raising a claim that requires disclosure of a protected communication because
such disclosure constitutes waiver as to all other communications on the same
subject matter
o Conversely, however, disclosure constitutes a waiver of the privilege
ONLY as to communications about the matter actually disclosed.
 Therefore, identifying all privileged communications pertaining to
the same subject matter is the key to knowing the exact implication
of disclosing a particular communication
An interlocutory appeal is not the appropriate remedy for disclosure orders
adverse to the attorney-client privilege because the collateral order doctrine does
not extend to such orders as well as that adverse to work product privilege.
Mohawk Industires, Inc. v. Carpenter, 130 S. Ct. 599 (2009).  Mandamus is
appropriate to review discovery orders. The standard for a writ of mandamus is
very high, however. See Bauman v. United States Dist. Court, 557 F.2d 650 (9th
Cir. 1977).
Maintain a privilege log. “When a party withholds information that is responsive
to a discovery request by claiming that it is privileged or otherwise protected from
discovery, that party shall promptly prepare and provide a privilege log that is
sufficiently detailed and informative to justify the privilege.” Vieste, L.L.C. v. Hill
Redwood Dev., 2010 U.S. Dist. LEXIS 126607 (N.D. Cal. 2010).
Timely assertion. A privilege should be asserted within 30 days of a request for
production. FRCP 34(b)(2)(A). The Ninth Circuit rejects a per se rule of “30
days” and employs a holistic reasonableness analysis, however.
Know the difference between “opinion work product” and “ordinary (fact)
work product,” as the level of protection afforded to the two work products
varies. While ordinary work product is not discoverable unless the party seeking
discovery has a substantial need and the party cannot obtain the equivalent by
other means, opinion work product enjoys almost absolute immunity. Kandel v.
Brother Int’l Corp., 683 F. Supp. 2d 1076 (C.D. Cal. 2009).
When investigators or other agents are involved, clearly identify the privileged
material and its purpose. For (ordinary) work product to apply, the material must
(1) be a document or a tangible thing, (2) that was prepared in anticipation of
litigation, and (3) was prepared by or for a party, or by or for his representative.
William A. Gross Constr. Assocs. v. Am. Mfrs. Mut. Ins. Co., 262 F.R.D. 354
(S.D.N.Y. 2009)
Familiarize yourself with foreign privilege laws as many countries do not find inhouse counsel within the attorney-client privilege. Astrazeneca LP v. Breath Ltd.,
2011 U.S. Dist. LEXIS 42405 (D.N.J. Mar. 31, 2011) When the communications
in question do not “touch base” with the United States, the relevant foreign law,
which does not recognize the privilege between in-house counsel and its client
may apply.
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Know whether the attorney-client privilege is a “two-way street” or “one-way
street.” One-way street privilege only protects confidential communications from
client to attorney with very limited derivative protection. Two-way street
privilege protects communications from attorneys to clients as well. See Gillard v.
AIG Ins. Co., 15 A.3d 44, 59 (Pa. 2011).
Disclosure of trade secrets, such as a client/customer list, through use of social
media and social networking
o Ensure that your employee confidentiality agreement include client
information (identities, names, addresses, etc.) within the definition of
“confidential information.” But merely defining information as
confidential is not be enough unless steps are taken to in fact treat the data
as confidential – since as with trade secrets “confidential information”
obviously ceases to become such when it enters the public domain.
o Add a social media section to non-compete clauses and confidentiality
agreement that clearly addresses use of social media and its effects on any
materials considered trade secrets and confidential information
o by Richard L. Santalesa
(http://www.infolawgroup.com/2010/10/articles/social-networking/issocial-networking-disclosing-your-trade-secret-customer-lists/#more)
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Medicare Secondary Payor Act – An Industry Perspective
I.

The Medicare Secondary Payor Act

The Medicare Secondary Payor Act (“MSP”), enacted in 1980, and codified at 42 U.S.C.
§1395y (b), provides in pertinent part as follows:
“Payment under this subchapter may not be made, except as provided in
subparagraph (B), with respect to any item or service to the extent that . . .
(ii) payment has been or can reasonably be expected to be made under a
workmen’s compensation law or plan of the United States or a State or
under an automobile or liability insurance policy or plan (including self
insurance plan) or under no fault insurance.” (emphasis added)
Therefore, any payment made by Medicare is a conditional payment subject to whether
another insurance policy or plan can “be expected” to make payment.
II.

Historical Approach

Liability insurers have historically addressed any obligation under the MSP via the
settlement release by incorporating language which shifts the burden to the claimant to satisfy
any and all past or future liens regarding the medical treatment the claimant received and arising
from the injury sustained in the incident leading to the claim. This was a proper and acceptable
practice for a tortfeasor or its liability insurer, who does not have a direct or contractual duty to
pay for the medical treatment received by the claimant, but only an indirect legal duty to
compensate the claimant for the damages he or she sustained. Such damages can include the
expenses incurred for medical treatment or lost wages, known as “special” damages, in addition
to “general” damages, such as pain and suffering, loss of consortium, etc.
This settlement/release practice also recognizes that a tortfeasor or its liability insurer, in
many instances, does not owe or pay 100% of the compensatory damages being sought by the
claimant, as other tortfeasors may share in the legal liability. Absent a jury trial with a verdict
form allocating damages amongst the codefendants and plaintiff/claimant, the claimant
determines the allocation of his or her damages based on what he or she is willing to accept and
release in a negotiated settlement.
This dynamic is in a state of turmoil as a result of the MSP Mandatory Reporting
provisions of §111 of the State Children’s Health Insurance Program (“SCHIP”) Extension Act
of 2007, effective January 1, 2009,2 in which a liability insurer or self-insurer (“RRE”) is
obligated to report to the Center for Medicaid and Medicare Services (“CMS”) all settlements
with Medicare-eligible claimants.
The SCHIP Extension Act has not altered or expanded the original obligation that a
liability insurer or self insurer has to be secondary to Medicare; however, given the vagueness of
the statute, lack of regulations or clear direction from CMS as to how a liability insurer or self2

Subsequent extensions have delayed reporting until 1/1/12.
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insurer may properly meet its obligations under the SCHIP Extension Act, a liability insurer or
self-insurer must be concerned with the potential exposure it may face given the statutory
penalties ($1000 per day) in the Act for failure to report such settlements.
Even more problematic is the difficulty now arising in settlement negotiations and in
securing settlement releases with claimants, both in determining Medicare eligibility as well as
ensuring that Medicare’s interests as a secondary payor are identified and protected.
III.

The Approach in the New MSP World
A.

Investigation
1. Determine if the Claimant is Medicare eligible
a.

Per CMS, this is best done by submitting the Name, Date of Birth
and Social Security Number of the claimant to CMS for
verification.

b.

Insurance Services Offices (“ISO”) subscribers may accomplish
this by using ISO’s All Claim Database or via the Direct Data
Entry (“DDE”) system provided by CMS.

2. Use of the “Safe Harbor” form
a.

If a claimant fails to provide such information, the claim
professional may utilize a “Safe Harbor” form in which the injured
claimant completes Section III of the form acknowledging he is
unwilling to provide such information.

b.

The “Safe Harbor” form may also be utilized to obtain the
information necessary to determine the claimant’s Medicare status
with the claimant completing Sections I & II of the form.

3. Additional information required if Claimant is Medicare eligible
a.

ICD9 codes for each claimed injury

b.

Plaintiff attorney’s TIN, address, etc.

c.

Other data such as “cause of injury” and “disposition” codes for
CMS reporting.
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B.

Settlement Negotiations
1. If the claim involves a Medicare-eligible claimant, the claim professional
must identify past conditional payments made by Medicare.
2. The claim professional must also determine if the claimant will incur future
medical treatment/services that will be paid by Medicare.
3. In addition to identifying what Medicare has paid or will pay in the future, the
claim professional must evaluate what Medicare treatment/services are
causally related to the incident giving rise to the claim.
4. Such Medicare issues must be identified and raised early in the claim handling
process with the claimant or his representative -- ideally before negotiations
are initiated and certainly before a settlement amount is agreed to.
5. If the Medicare-eligible claimant is in need of future medical treatment, the
claim professional must decide whether to consider seeking a Medicare Set
Aside (MSA) which is a present day value quantification of the claimant’s
future Medicare treatment/services.

C.

Settlement Agreements/Releases
1. Settlements involving Medicare eligible claimants must clearly and expressly
provide that Medicare’s interests have been adequately considered and/or
protected.
2. Simply stating that the claimant will “satisfy any and all past and future liens”
will not protect the settling party or its insurer from a future claim by
Medicare.
3. If past Medicare benefits were paid, the release should clearly identify the
amounts conditionally paid by Medicare and expressly state that the claimant
warrants they will satisfy Medicare’s lien for past payments from the
settlement proceeds (ideally issue a separate check payable to the claimant
and Medicare which will ensures satisfaction of the existing Medicare lien).
4. CMS recently announced in a bulletin dated September 29, 2011, stating that
if the Medicare beneficiary’s treating physician certifies in writing that
treatment for the alleged injury related to the settlement has been completed as
of the date of the settlement and that future medical items or services for that
injury will not be required, Medicare will consider its interest, with respect to
future medicals for that particular settlement, satisfied.
5. If future treatment involves Medicare-eligible benefits, the claim professional
may consider a formal MSA established with a third party administrator or set
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forth an amount in the settlement agreement to be placed in a selfadministered interest bearing account, separately maintained by the claimant
that may only be utilized to cover future claim-related medical expenses
normally covered by Medicare.
6. Include language in the agreement in which the claimant and his
representative expressly warrant and represent that, prior to distributing any of
the settlement monies, the claimant or his representative will provide the
settling party and its insurer written documentation from Medicare proving
waiver or satisfaction and release of any Medicare claims arising from or
related to prior conditional payments, if any, made in connection with the
matter set forth in the settlement agreement/release.
7. Seek a hold harmless and indemnity provision from both the claimant and if
possible, from the claimant representative, against any future Medicare claim
made against the settling party or its insurer arising out of the claimant’s
failure to satisfy any past or future Medicare eligible benefits from the
proceeds of the settlement.
8. Include language that expressly recognizes that the parties have considered
Medicare’s past and/or future interests and the terms of provisions of the
agreement reflect the parties’ efforts at protecting Medicare’s interests.
9. Include language in which the claimant and their representative acknowledge
their understanding and obligation to preserve and first utilize the monies
designated in the release for future medical treatment/services covered by
Medicare and their failure to do so may result in the loss of the claimant’s
future Medicare benefits.
D.

Long Term/Cumulative Exposure Injuries
1. CMS and the insurance industry representatives have been struggling since the
beginning as to how to deal with and who reports settlements involving
injuries that arise from exposure to substances over a period of time such as
asbestos, silica and other chemicals and harmful substances. Medicare can
assert secondary status for medical treatment for injuries which allegedly
began but have continued until after December 5, 1980.
2. A recent Medicare memo states that when a case involves continued exposure
to an environmental hazard or continued ingestion of a particular substance,
Medicare focuses on the date of last exposure or ingestion for purposes of
determining whether the exposure or ingestion occurred on or before
12/5/1980. The memo also provides examples of scenarios in which Medicare
interests must be considered and protected.
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E.

Reporting of Settlements
1. Under the new law all Group Health Plans (GHP) and Non Group Health
Plans (NGHP, i.e., Liability Insurers and Self-Insurers) must report payments
made to Medicare eligible claimants. There are two types of payments that
must be reported:
a. ORM (Ongoing Responsibility for Medical) which is typically a Medical
Payment coverage available under a liability policy, which may involve
multiple payments over a period of time or until the coverage limit is
exhausted; and/or
b. TOPC (Total Payment Obligation to the Claimant) which is generally a
one-time, lump sum payment to the claimant which resolves their claim.
2. Reporting Monetary Thresholds
a. CMS has established the following monetary thresholds, effective dates
and reporting dates per a bulletin dated September 30, 2011:
i.

TOPC
>$100,000
>$50,000
>$25,000
All over
minimum
threshold *

October 1, 2011
April 1, 2012
July 1, 2012
October 1, 2112

January 1, 2012
July 2012
October 1, 2012
January 1, 2013

* Previously established thresholds were
July 2009 to January 2010
$0 - $5000
January 2010 to December 2011
$0 - $2000
January 2012
$0 - $600
(Includes the amount of any deductible paid or owed)
ii.

ORM – no threshold, all payments must be reported

3. There are three methods likely to be utilized to report settlements to CMS.
a.

through the Insurance Service Office (ISO) whose member insurance
companies are utilizing ISO’s All Claim Database already to report all
their bodily injury claims;

b.

via CMS’s Direct Data Entry (DDE) program for qualifying RRE’s; or
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c. a direct data interchange with CMS by a RRE’s designated reporting
agent.
4. To date there have been multiple issues with data uploads being accepted by
CMS due to formatting, incomplete and/or unacceptable data entry.
IV.

THE FUTURE?
Unfortunately, CMS has provided insufficient guidance to insurers or self-insurers as to
exactly what an insurer or self-insurer must do to ensure Medicare interests are “adequately”
protected when entering into a settlement with a Medicare eligible claimant. To date, CMS
has failed to recognize the unique nature of liability claims in which it is rare that a single
tortfeasor is solely liable for the claimant’s special damages, as well as the numerous times
causation, in addition to liability, are disputed.
And, it remains to be seen to what extent CMS provides further guidance on liability
MSAs and how an insurer or self-insurer may adequately protect Medicare’s interests when
dealing with a Medicare eligible claimant who will incur future medical expenses.
It is very likely that as CMS pursues an insurer or self-insurer for recovery, its right to
recovery will be challenged and/or further clarification will be provided by CMS or the
courts as to what an insurer or self-insurer must do to insulate itself from liability. See U.S.
v. Stricker, N.D. E.D. Alabama, No. 1:09-cv-02423-KOB (Sept. 30, 2010); Haro v. Sebellius,
D.C. Arizona, Case 4:09-CV-00134-DCB (May 5, 2011); Wilson v. State Farm Mut. Auto.
Ins. Co., W.D. Kentucky, No. 3:10-CV-256-H (June 15, 2011); and Schexnayder v.
Scottsdale Insurance Company, et al., W.D. Louisiana, No.09-1390 (July 28, 2011).
Internet Link
For up to date CMS/Medicare information and documents go to:
http://www.cms.gov/MandatoryInsRep
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The Impact of Catastrophic Events in the Insurance Industry
By Richard K. Traub: Traub, Lieberman, Straus, Shrewsberry, LLP
This has certainly been an interesting year. Consider the following events:
·

From the earthquake and tsunami in Japan, to the earthquakes in Haiti, Chili, New
Zealand and Virginia;

·

From the regime change uprisings in Libya, Egypt, Tunisia, Iraq, Syria, Yemen,
Sudan, Iraq and the Ivory Coast, and the killings of Osama bin Laden, to the civil
occupancy encampments spreading from London, Paris, and Berlin to Wall Street,
Philadelphia and Long Beach;

·

From economic issues in Greece, Portugal and the European Union to here in the
US;

·

From tornados (over 1,700 so far in the US during 2011), in Joplin, MO,
Tuscaloosa, AL and the Sacramento Valley, CA, to hurricanes and tropical storms
in Belize, Cuba and Vermont;

·

From record snowfalls and floods on the east coast to wildfires, rock and
mudslides on the west coast;

2011 has been a violent year – collectively – from the standpoint of unexpected events and
catastrophes around the world. The impact on insurance capacity, however, provides an
interesting insight into the state of the industry.
On March 11, 2011, one of the most powerful earthquakes in recorded history hit Japan,
triggering devastating tsunami waves, which in turn caused a number of nuclear accidents. This
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catastrophe left 15,538 people dead, an additional 5,686 injured and 7,060 people missing. 1 The
human loss of any catastrophic event, and the impact it has on the families of the victims, are
immeasurable. Economic losses due to the Japan events will likely total between $200 billion
and $300 billion,2 some portion of which insurers will cover. Insurers of course, play a large role
in paying for catastrophe-related economic losses and are expected to incur between $22 billion
and $39 billion of insured losses as a result of the Japan events.3 The Japan catastrophe and
other catastrophic events around the world have had a cumulative and significant impact on the
world wide insurance industry.
The totality of these events have resulted in major losses for the insurance industry (some
estimating as much as $60 billion) and have driven changes in coverage, increased awareness of
shortcomings in the industry’s ability to predict contingent business interruption losses, driven
changes in CAT modeling, and from the corporate risk manager side, increased the need for
careful examination of coverages going forward.
Past Catastrophes
Natural catastrophes are caused by natural forces, such as floods, storms, earthquakes,
fires, frost, hail, and tsunamis. 4 Man-made catastrophes are associated with human activities,
such as human-caused fires, aviation disasters, mining accidents, collapse of buildings/bridges,
and terrorism. 5 Either way, catastrophes have a significant but generally, short-term effect on
economic activity. Indeed, it was not until the 2004-2005 hurricanes that insurance companies

1
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started to focus their attention toward insured losses due to catastrophes. 6 Of significance was
Hurricane Katrina, which at $62 billion in insured losses eclipsed the September 11, 2011
terrorist attacks as the most costly insured event in United States history. 7
The Top 5 Costliest Natural Catastrophes by Insured Losses, 1980-2010.8
Date

Region

Event

Victims

August 2005

United
States
United
States
United
States
United
States
United
States

Hurricane
Katrina
Hurricane Ike
Hurricane
Andrew
Earthquake in
California
Hurricane Ivan

September
2008
August 1992
January 1994
September
2004

1,300

Overall
losses (in
USD m)
125,000

Insured Losses
(in USD m)
62,200

170

38,300

18,500

60

26,500

17,000

60

44,000

15,300

130

23,000

13,800

Source © 2011 Munich-Re, Geo Risks Research, NatCatSERVICE. As of March 2011.

In 2010, catastrophe losses once again began to worry insurers. Total economic losses
neared $218 billion,9 with a net cost to insurers of $43 billion. And yet, these losses did not
trigger the same impact on pricing as the 2005 season. Why?
The trifecta of Rita, Wilma and Katrina in the same geographic area severely impacted a
smaller number of insurers, caused some to pull out of the market and others into liquidation.
This in turn resulted in a decrease in supply in the face of an increase in demand, which coupled
with new modeling in 2005, led to the inevitable increase in pricing. 2010 and 2011 have been
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quite different. While losses have been far more widespread, the insurance industry has
maintained some $50 billion in excess capital, and modeling did not change until recently.
Top 5 Costliest World Natural Catastrophes of 2010 by Insured Losses10
Date

Region

February

Chile

September
December –
January 2011
February
May

Event

Victims

Earthquake,
tsunami
New Zealand Earthquake

520

Overall
losses (in
USD m)
30,000

0

6,500

5,000

Australia

0

10,000+

5,000

65

6,100

3,100

3

2,700

2,000

Floods

Europe

Winter storm
Xynthia
United States Severe storms,
hailstorms

Insured Losses
(in USD m)
8,000

Source © 2011 Munich-Re, Geo Risks Research, NatCatSERVICE. As of February 2011.

Despite the 12 hurricanes that swept through the Atlantic in 2010, 11 and unlike
2004-2005, few hurricanes caused serious damage in 2010. Insured losses in 2010 resulted
mainly from earthquakes, storms, and floods, which contributed enough to make 2010 the
seventh highest year of insured losses since 1970,12 but still without the same impact as that
experienced in 2005. Although 2010 by itself was not enough to significantly affect the
insurance industry, 2011 brought new challenges that have pushed the insurance industry to the
edge.
The 2011 tragic events in Japan, earthquakes in New Zealand, floods in Australia,
tornados, Hurricane Irene and flooding in the United States Midwest, and the man-made Deep-
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Water Horizon gave world-wide reinsurers their worst spring ever. Reinsurers have already lost
twice as much as they projected for the entire year. Further, half of the world’s reinsurance
capacity has already been erased,13 and major catastrophes in the last quarter of the year are of
course predicted.
Financial Impact
Due to the recent catastrophe losses, global underwriting results have and will deteriorate
in 2011, indicating that prices are inadequate14, and yet there is no certainty that the aggregate
impact of these events will affect premium pricing. Reduced capital, and larger losses yet to
come, render remaining money a more attractive commodity. As such, while some are
predicting a likely increase in premiums in all lines of business over the next year,15 other
prognosticators are taking on a more conservative view based on several factors:
·
·
·
·
·
·

Due to excess and still undeployed capital, and the strong competition still in
place among insurance markets, the economic urgency to increase pricing remains
elusive;
While some evidence of price strengthening is being seen in limited lines of
business, the trend has not been widespread;
Despite the occurrence of large insured CAT losses in 2011, there has been an
absence of sustained large underwriting losses;
There has not yet been a material decline in surplus or capacity – to the contrary,
surplus remains at or near record highs;
A tight reinsurance market is now in place, but the impact of this will be best
reflected at the January 1, 2012 treaty renewals; and
Renewed underwriting and pricing discipline is not yet evident across the entire
industry as competition remains intense for markets seeking to maintain market
share
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Insurers are making some changes due to the recent catastrophes. Earthquake sublimits,
while historically present, are now reduced on virtually every policy and new geographic areas
have been classified as disaster-prone areas – or high hazard locations, including the U.S.
Midwest, which shocked the world with an unexpected number of major tornados and floods.
These new disaster-prone areas should experience an upward pricing trend.
Although policy rates have already increased in disaster-hit areas like Japan and New
Zealand, they have not been as prevalent in the US as many had expected, due to the relatively
minor impact of the 2011 hurricane season to date.
Catastrophes have emphasized the important need for models that adequately estimate
catastrophe loss exposure. Models have largely been inadequate because of their relatively small
number of historical data points.16 The RMS Version 11.0 is a recent model that attempts to
calculate hurricane loss exposure. The model is projected to increase hurricane loss estimates in
Texas and the Northeast, impact the property insurance market, and affect insurance and
reinsurance rates, as well as the financial ratings. 17 This model is already helping correct some
common misconceptions.
For example, the RMS v. 11 model has shown that hurricane loss exposure inland is
higher than previously believed.18 Although the model is controversial, it is still a step forward.
Recent catastrophes have resulted in models like the RMS v. 11, but models are still far from
perfect. With each new catastrophe, new data points are entered into current models and the
ability to create more accurate models increases.
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The question for underwriters becomes how much reliance to place on the models.
Nevertheless, the cumulative impact of worldwide catastrophes in 2010 and 2011 and the RMS v
11 model will likely result in catastrophe rate changes that will eventually lead to firming of
some rates.19 Recent catastrophes are also encouraging insurers to reevaluate both their
diversification strategies and pricing levels.20
Another model by CDS Business Mapping, LLC., recently identified its list of the top ten
tornado prone metro-areas, based on the RiskMeter Online’s Tornado Model, which predicts the
severity of tornadoes for any location in the Continental United States. The top ten tornado
prone metro-areas (population 50,000 plus) are as follows:
1.) Denver, CO*
2.) Hialeah, FL
3.) Miami, FL
4.) Hollywood, FL
5.) Aurora, CO
6.) Houston, TX
7.) Commerce City, CO
8.) Tampa, FL
9.) St. Petersburg, FL
10.) North Little Rock, AR
*Not downtown but a rural area to the northeast.
Catastrophes, like the Chilean earthquakes, Christ Church, NZ and Japan events have
also stressed the importance of clear and concise policy wording and of adequately estimating
business interruption (“BI”) losses and contingent business interruption (“CBI”) losses. BI
insurance compensates a company for income it would have earned had a covered loss to that
business not taken place. BI claims accounted for almost half of the total insurance claims paid
to industrial facilities that suffered from the Chilean earthquakes. 21 BI losses have been
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consistently underestimated, and recent events have emphasized the need for better estimates of
BI losses.22
CBI coverage compensates loss of income due to property loss at a key supplier or
customer location, as long as the insured is covered for the same peril that caused the damage to
the client or supplier.23 CBI losses can rise significantly when areas that have a high market
share of certain commodities are struck by catastrophes. For instance, earlier this year Apple,
Inc. suffered from a shortage of lithium-ion batteries for its iPods because its supplier, Kureha
Corp, makes the crucial polymer used in the lithium-ion batteries in a Japan factory that had to
be shut down. Hi-tech, steel, and automotive industries were severely affected by the major
disruptions caused by the Japan catastrophe.
One of the major problems with CBI coverage is that there is simply no adequate
modeling to predict losses. While the insurance industry historically learns from all catastrophic
events, it has yet to figure out how to adequately project contingent business interruption losses
in the face of catastrophic events. Not only is there an inability to project CBI losses, but the
industry is not even certain of the total amount of CBI coverage written. Specialists can predict
CBI exposure on a business by business basis, and policy wording can define whether the
coverage will extend to suppliers or all the way to suppliers of suppliers and even their suppliers,
but a global evaluation of a geographic area, cannot yet be done.
IV. Conclusion
Recent catastrophes have obviously resulted in major economic losses for insurance
companies but importantly, have also forced them to make changes in coverage, modify sub22
23
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limits for both named perils and coverage type, recognize their inability to predict business
interruption and other time element losses, and recognize the need for better risk management
and models for the future. Although insurance companies have adequately adjusted to past
catastrophes and have largely recognized the importance of better risk exposure mechanisms,
how much premiums will increase remains uncertain – notwithstanding the historic impact of the
CATs experienced. 2011 will prove to be a critical period for insurance companies. The
combination of the 2010 events and 2011 events to date have been enough to start the increase in
pricing, further catastrophic events will push the pedal to the metal.
_____________________________________
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