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DIGITAL NATION: LIFE ON THE VIRTUAL FRONTIER
Within a single generation, digital media and the World Wide Web have
transformed virtually every aspect of modern culture, from the way we
learn and work to the ways in which we socialize and even conduct war.
But is the technology moving faster than we can adapt to it? And is our
24/7 wired world causing us to lose as much as we've gained?
In Digital Nation: Life on the Virtual Frontier, FRONTLINE presents an indepth exploration of what it means to be human in a 21st-century digital
world. Continuing a line of investigation she began with the 2008
FRONTLINE report Growing Up Online, award-winning producer Rachel
Dretzin embarks on a journey to understand the implications of living in a
world consumed by technology and the impact that this constant
connectivity may have on future generations. "I'm amazed at the things my
kids are able to do online, but I'm also a little bit panicked when I realize
that no one seems to know where all this technology is taking us, or its
long-term effects," says Dretzin.
Joining Dretzin on this journey is commentator Douglas Rushkoff, a
leading thinker and writer on the digital revolution -- and one-time
evangelist for technology's positive impact. "In the early days of the
Internet, it was easy for me to reassure people about what it would mean
to bring digital technology into their lives," says Rushkoff, who has
authored 10 books on media, technology and culture. "Now I want to know
whether or not we are tinkering with something more essential than we
realize."
Dretzin and Rushkoff begin on the campus of the Massachusetts Institute
of Technology, home to some of the most technologically savvy students
in the world. Many of these "digital natives," who have hardly known a
world in which they weren't connected 24/7, confess to having increasingly
limited attention spans that make it difficult for them to read books or learn
in conventional ways. "Honestly, I can't sit somewhere for two hours
straight and focus on anything," says a student named Alex. "Maybe it's
some technology dependence I've developed over the course of the years,
but at this point I don't think I can go back to just focusing on one thing."
"I teach the most brilliant students in the world," says MIT professor and
clinical psychologist Sherry Turkle, who describes the challenges of
teaching students who are surfing the Internet and texting during class.
"But they have done themselves a disservice by drinking the Kool-Aid and
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believing that a multitasking learning environment will serve their best
purposes. There are just some things that are not amenable to being
thought about in conjunction with 15 other things."
A multitasker herself, Dretzin travels to California to the Communication
Between Humans and Interactive Media (CHIMe) Lab, where Stanford
professor Clifford Nass has been studying the effectiveness of selfproclaimed multitaskers. After taking one of Nass' tests, Dretzin is
shocked by her poor results. "It turns out multitaskers are terrible at every
aspect of multitasking. They get distracted constantly. Their memory is
very disorganized. Recent work we've done suggests they're worse at
analytic reasoning," Nass tells Dretzin. "We worry that it may be creating
people who are unable to think well and clearly."
But supporters of teaching with technology say it is vital for educators to
keep students engaged by using the tools students have so thoroughly
mastered in their everyday lives. "We have to be interactive, because
[students] are accustomed to sitting in front of a screen, and they've got
five windows up, and they're talking to three people at the same time,"
says Michael LaSusa, co-principal of New Jersey's Chatham High School.
"We have to capture the attention of students. We almost have to be
entertainers." In the South Bronx, Digital Nation finds administrators at a
local public middle school who credit increased use of technology with
helping boost both student attendance and standardized test scores.
Beyond school, Digital Nation explores the phenomenon of multiplayer
online games like World of Warcraft and 3-D virtual worlds like Second
Life -- online destinations with millions of participants. Last summer,
Rushkoff and Dretzin traveled to BlizzCon, a giant party Blizzard
Entertainment throws every year for its fans. Many of the people they
spoke to there had never met, but considered each other close friends.
"We've all spent hundreds of hours together," one gamer tells
FRONTLINE. "My traditional-style friends who I have outside the game,
none of them do I spend 16 hours a week with, week in and week out. I
mean, I've known some of these folks for years."
"Technology over the last 50 years has mostly separated us," Second Life
founder Philip Rosedale tells Rushkoff. "We've gone from watching
movies together to watching them in living rooms to watching them on
iPods. And I think that technology is starting to bring us back together
again."
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As more people become deeply immersed in these popular sites and are
having profound experiences via online personas, or avatars, researchers
are studying real-world effects of virtual immersion. Rushkoff visits Jeremy
Bailenson, director of the Virtual Human Interaction Lab at Stanford
University. "Digital stuff is such a new phenomenon that if it looks real and
feels real, the brain tells us it is real," says Dr. Bailenson. "We've done
studies with children where they see themselves swimming around with
whales in virtual reality. ... About 50 percent of them will believe that in
physical space, they actually went to SeaWorld and swam with whales."
FRONTLINE also examines how digital technology has transformed many
aspects of warfare, from a controversial Army recruitment center that
offers teens as young as 13 free access to commercial combat video
games to Air Force pilots who sit at a base in Nevada but fly drones over
the war zones in Iraq and Afghanistan to treating returning veterans' posttraumatic stress disorder with virtual reality therapy. "This disconnect of
being at war and being at home is very tough for the human mind to wrap
itself around," P.W. Singer, a senior fellow at the Brookings Institute, tells
FRONTLINE. "And we're finding that some of these drone pilots actually
have combat stress and PTSD even, just like the units physically deployed
into Iraq and Afghanistan."
The Digital Nation Web site launched more than 10 months before the
broadcast as part of FRONTLINE's first multiplatform project, publishing
short online video reports in addition to a producers' blog and a mosaic of
user-generated content called Your Stories designed to let visitors
participate in the documentary process. The site also features
embeddable video, and an archive of online events with expert guests.
Self-guided online workshops for teachers and parents can be found here.
I.

INTERVIEW TRANSCRIPTS
A.

Francoise LeGoues

As vice president and chief technology officer for sales and distribution
she spearheaded IBM's efforts to conduct internal meetings in the virtual
world, Second Life. She says more than 10,000 IBM employees currently
work this way. This is the edited transcript of interviews conducted on Oct.
13, 2009 and Dec. 3, 2009.
Why did IBM start to use Second Life?
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There is more than one reason. One is, we're
in fact a very young company. More than half
of our people have been at IBM less than five
years, and that young generation of people that
grew up playing World of Warcraft, ... they
grew up using this 3-D world. They are used to
it.
“On open Second Life, there is weird behavior.
But this is the IBM internal environment. We
have strong business guidelines, whether
you're in [IBM] virtual world or whether you're
in person, they still apply.”
And when they started working with IBM, which
is now a really global enterprise, we have
people in 152 countries, and we really work
together. We work with people in India; we
work with people in China. And the
combination of these two factors, ... it was sort
of an alignment of the planets.
We went, wow, maybe if we started using this
new technology, we could really work together
better, more effectively, and maybe have more
fun.
And sitting in iChat groups doesn't do the same
thing?
No. We have Webcasts, we do phone
conference calls, etc., and they work fine when
it's either one on one [or for a] relatively short
time. So if you have a 45-minute Webcast,
that's fine. If you've got three people discussing
something on the phone, that's fine. When you
start hitting a problem is when you have 20
people, 50 people, 100 people or even more
trying to sit through a Web conference for three
hours. There is one thing we can all bet on:
that after 45 minutes they are doing something
else. You know, they are doing their mail; they
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are checking their other messages; they are
playing solitaire. ...
So this immersive environment that the 3-D
Internet gives us is much more engaging,
much more human in a way. And it makes it
much easier for people to stay engaged and
focused.
And these are serious meetings?
These are serious meetings, yes. ...
I'll give you one example. At the beginning of
the year, I did my worldwide kickoff meeting in
Second Life. There were about 150 people
from all over the world. Some people from
Vietnam, from India were on, as well as from
United States, and one person was in Alaska.
And the goal of that meeting was for us to bring
each other [together] as a team and know what
we are each working on, learn about different
projects and really build a team. That's very
serious.
So as part of this serious meeting, we certainly
needed presentations on the project, [but] we
had some games, too, some team-building
games. We did some treasure hunts in the
meeting. But that's serious, too. You know,
we're building a team here. ...
But your software engineer might show up as a
raccoon or something.
Actually that's a very good question. Since
these worlds came from the gaming industry,
for a long time we inherited a lot of this gaming
background where people show up as
raccoons, where people, for that matter, came
with completely different names. You would
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show up as, you know, a raccoon named King
of the Raccoons or something.
Once we started using it as business
environment, we realized that that was actually
a really big problem. If we want to use it as a
business environment, one of the most
important aspects of it is in fact for people to be
who they say they are, for people to use their
real names.
So one of the technological problems we had is
that in order to do this within IBM, we had to
bring the entire system inside the firewall so
that we could authenticate. ... Now we can
prove that if I say I'm Francoise LeGoues,
when I show up as Francoise LeGoues, I can
prove that I am Francoise LeGoues, so that
was very important.
Now, people are still a representation of
themselves, so most of us have chosen
avatars that look like us. They may be a little
bit younger, little bit thinner, but they sort of
look like us. Some people still like to be
represented by something else. There is a
person on my team who likes to be a little
robot, and that's fine as long as we know this is
who this person is, and we can prove it. So the
name is important. The representation, I think,
tells a lot about the personality of the person,
but it's not a show stopper. ...
Are there particular avatars, or stories of
avatars, that come to mind when you think
about highlights of your experience? ...
There are people who feel extremely strongly
about their representation. And it has
engendered discussion that I never thought we
would have around what is appropriate
business behavior in a 3-D environment. When
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you come to think about it, that is frankly a silly
question, because this is not me; this is a
cartoonish version of me. And yet there is no
doubt that even I care what I wear. I will
actually hear myself say things like, "Oh, I have
to put on another dress; I wore that at the last
meeting." So people really care about their
representation.
And so the people who, for example, feel
strongly about being a robot, it is often
because they've been in this environment for a
long time. Maybe they were very used to the
gaming industry, or they've been working with
Second Life or other virtual worlds for five
years or more, and they've grown attached to
that part of their persona, and they feel strongly
about it. I think that's fine.
And then do people do weird things in there,
magic tricks and disappear?
No. People do weird things sometimes by
mistake when they are not completely used to
the environment sometimes. One thing you can
do is fly, and people start flying and get lost,
and you have to send a search party to find
them.
But what we have found is, this is a business
environment. If you go on the open Second
Life, there is weird behavior. But this is the IBM
internal environment. We have strong business
guidelines. People know them. Whether you're
in a virtual world or whether you're in person,
they still apply. You're not going to behave in a
dramatically different way once you're in the 3D environment. ...
What were some of the obstacles, in terms of
people's reluctance to go [into Second Life]?
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We haven't had too much of that. We're a
company of techies, so our employees tend to
like new technology and certainly are willing to
give it a try.
We had some technical difficulties at the
beginning, which were in fact a very strong
impediment. The first version, just 18 months
ago, of the internal platform that we use was
not
voice-enabled,
which
means
to
communicate, you had to type; you had to text
people. That's just not [conducive] to having a
good meeting. So that was a problem.
To answer the question of what type of
meetings really benefit from this -- if the goal of
the meeting is for me to present something to
the team, and I'm going to be looking at charts,
well, then a 3-D interface doesn't add much to
it. I may as well do a Web conference since I'm
just using a flat interface. ...
And what we have found is, those [that work]
are the meetings that are, by design, much
more collaborative, where we're either trying to
brainstorm, where we're really trying to share
ideas, ... where we can break into small groups
of people that will talk about different topics or
wander from one group to another like you
would have at a real conference. So that's one
of the things we are trying to do now: figure out
what kind of environment, what kind of meeting
does this really help, and not just deploy it for
everything, because that doesn't make sense.
...
And what sort of feedback are you getting from
employees on this?
It varies a great deal. We do have people who
really have embraced it. We have people who
run the majority of their internal meetings on it
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when they have a very distributed team and
really get a great deal of value from it and even
now have conferences with clients, where they
do meetings with clients or with academia on it,
really use the medium.
Now, there are people who don't like the
technology as much. There are some people
who maybe value the actual direct human
interface much more and are willing to travel
18 hours to go to India and meet face to face.
And there is value in that once in a while. But
it's wearing on the body, and you get tired.
So I think there is this balance of trying to
certainly use this when it makes sense, when
you can reduce travel, make it much more
collaborative; maybe it is more reactive.
People, I think, ... sometimes care that we are
trying to replace a human interaction, which is
not the truth. It's much more [to] make
meetings we would have on the phone anyway
much more interactive and better. And so I
think the ones that resist is the ones that are a
little bit worried about losing that human touch.
But as I walk around this building anyway, it
seems like a lot of offices are empty, and it's
not because there's fewer IBM employees.
Why should they come to work if they're going
to sit on a laptop?
Absolutely. I have an office here. ... So I could
be in my office, but I'd be on the phone
anyway, so [working from home] is actually a
much better setting. And I do that maybe three
days a week, and two days a week I do in fact
go to the office and talk to people, and it's a
nice balance. ...
My team is more than 50 percent around the
world. ... Why am I going to commute? It's bad
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for the environment; it takes a lot of time for
me. ... And this technology will make it possible
for me to work from home but still introduce
this notion of being able to meet people and be
much more in the old workplace environment
where in fact you did have a team around you
that you would meet face to face. And you
would have ad hoc meetings [where] you'd go,
"OK, let's go to this conference room; let's have
a cup of coffee." You can almost do that
virtually while a lot of us are working remotely.
... You saw it yourself; it really does feel real.
You do end up making silly comments about
the way people are dressed, like you would in
the office. ...
So for you, the net effect is that it seems more
social rather than less.
No doubt about it. It does not replace those
face-to-face meetings that we're going to have
anyway, but it makes it possible when we don't
have the face-to-face meeting to introduce
more of the human interface. ...
So has there been any measurable success
from this program?
This is very early, so we're just putting the
metrics in place. At a very simple level, what
we've been able to measure is how much
money we saved by not flying to meetings. So
one big meeting we have every year is a
meeting of the Academy of Technology, which
is about 300 to 500 worldwide technical
people. And we saved on that meeting about
$300,000. But we estimate that for all the
meetings that we ran last year, we saved more
than $1 million.
However, that measurement is frankly an
oversimplification. It's just hard dollars that we
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can save. It doesn't measure the time that we
save by not having people not fly from China,
from India, or the wear and tear on the body,
for example.
It also misses, frankly, the fact that when you
do a face-to-face meeting, there's actually a
value to that, and we don't quite know how to
quantify that value and compare it with the
value that we get from running the meetings in
the virtual world. ...
... Do you envision a day when IBM, as part of
what it does, will be teaching companies how
to live virtually?
Oh, absolutely. In fact we do have a practice in
our service area that starts doing this. So we
certainly share our experience. We use
ourselves a little bit as guinea pigs. We try it on
ourselves; we see if it works. But absolutely,
we're talking to clients on what does it mean to
have a presence there [in Second Life]? What
does it mean to communicate with their own
employees, but sometimes also with their
clients? What does it mean for a retailer to
have a presence maybe above and beyond
what they have on the regular Internet? So
absolutely, we have this vision, too.
And where do you see these 3-D immersive
worlds on the continuum of communication
technologies?
I see it as just one more way that we add to our
arsenal to make it possible for us to work better
together and communicate better together. And
we do have a very broad range, starting from
the cell phone and the Blackberry to the phone
line at home to Webcast to using the Internet to
do conference to a 3-D Internet to video
conferencing to immersive technology like what
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we do with Cisco type of technology, where it's
much more video type of base.
And as you say yourself, this is a continuum.
And one thing that we're trying to address is,
what is the right technology to use in the right
environment? What is the easiest one to
deploy? What is the one that feels the most
natural? What is the cheaper, certainly? But I
think the most important question is, which one
served your purpose at the time that you need
it?
So Second Life, for example, or 3-D Internet in
general, is great when you're trying to bring a
lot of people together. If you want 100 people
together, you can't do that by a video
conferences. You're going to have [these] 100
little vignettes, it's not going to help. So it's
great for that.
It's also great when you want to have a very
quick ad hoc meeting. So if I'm at my home, it's
6:00 in the morning, I really need to meet with
my team in India, that's a great way to do this.
Don't have to set up a video link, don't have to
do anything technology-fancy. And we can
have this very quick ad hoc meeting. ...
Do you see these 3-D immersive spaces
becoming the dominant Internet space?
Predicting the future is really dangerous
business, so I'm going to try to be careful here.
But what I think is going to happen is we're
going to see an integration of all of this
technology on a desktop. Whether this desktop
is going to look like a browser or ... something
else, I'm not quite sure. But when you want to
do a quick 3-D meeting, you'll just click on a
button, and it will pop up in one side of your
screen, or you'll have a video on another side
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of your screen, or just a good old chatting in
the middle of your screen. So my vision is this
integration of all of this technology, where you
can use the right one exactly when you need it.
And do you see the net effect of this as really
just giving everybody more choices? ... Do you
have faith in our ability not just in this company,
but our ability as just kind of more on
consumer-level technology users to increase
our agency and our sense of choice over these
things?
I think it's not just the choice part that I would
emphasize. What I would emphasize is, in the
world we work in today, ... this flat environment
that Tom Friedman [author of The World Is Flat
(2005)] talks about, where we work for people,
with people all over the planet -- and at IBM we
have 150-some countries we work in -- we
have to have better ways to work together. And
the way we've done it so far through the
Internet, through chatting, through notes,
through the phone, has limited how well we
can do this. So this is one way to be able to
work in this very global environment in a way
that reintroduces some of the human aspect
that we had lost.
So I don't think it's a matter of choice in the
sense that it's not that it's more fun; it's not that
it's cooler. It's much more that given the
environment we're in, the technologies we've
been using up until now are just not good
enough, and so we need to go through that
type of technology so that we can in fact really
take advantage of this globalization.
But do you see the same technologies spilling
over into people's social lives and real lives? In
other words, do they just sort of move from the
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work Second Life then into the home Second
Life?
I would think so. I mean, think about what is
happening with e-mails or other Internet
technology and the impact when it started
bleeding into Facebook and Twitter, and really,
that people are starting to use this technology
that at the beginning [was] really devised much
more as a way to communicate formally to
become part of their life. I mean, we build
networks of friends on whatever social network
you have. And you do this at work; you do it at
home. I see the exact same thing happening
here, where you will have a virtual set of
friends and meetings that you will have at
home as well as at work, because we all have
very global lives. My family is in France. It's
nice to be able to talk to them wherever. So
absolutely. ...
B.

Sherry Turkle

A psychologist and director of the MIT Initiative on Technology and Self,
Turkle's forthcoming book is Alone Together. This is the edited transcript
of an interview conducted on Sept. 22, 2009.
There seems to be a mass of cheerleaders out
there who are celebrating this digital revolution,
particularly in education.
I think that we live in techno-enthusiastic times.
We celebrate our technologies because people
are frightened by the world we've made. The
economy isn't going right; there's global
warming. In times like that, people imagine
science and technology will be able to get it
right.
“Many students were trained that a good
presentation is a PowerPoint -- bam-bam. It's
very hard for them to have a kind of quietness
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in their thinking where one thing can lead to
another and build and build.”
In the area of education, it calms people to
think that technology will be a salvation. It turns
out that it's not so simple. Technology can be
applied in good ways and bad. It's not the
panacea. It depends how; it depends what. It
depends how rich you are, what other things
you have going for you. It's a very complicated
story. But I definitely think that we're at a
moment when nostalgia for things that we once
got right is coded as Luddite-ism.
I see part of my role in this conversation as
giving nostalgia a good name. If something
worked and was helpful to parents, teachers,
children, that thing should be celebrated and
brought forward, insofar as we can. It's not to
say that technology is bad -- robots, cell
phones, computers, the Web. The much harder
work is figuring out what is their place. That
turns out to be very complicated.
You can't put something in its place unless you
really have a set of values that you're working
from. Do we want children to have social skills,
to be able to just look at each other face to
face and negotiate and have a conversation
and be comfortable in groups? Is this a value
that we have in our educational system? Well,
if so, a little less Net time, s'il vous plait.
Technology challenges us to assert our human
values, which means that first of all, we have to
figure out what they are.
What is this moment we're in? Can you define
it?
We are at a point where the fact that
something is simulated does not, for this
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generation, make it second best, and that
leads to some problems.
This is really the first generation that grew up
with simulation to the point that they see
simulation as a virtue and have a very hard
time identifying where reality slips away from
simulation, often in subtle ways.
I think when you have a generation that doesn't
see simulation as second best, doesn't know
what's behind simulation and the programming
that goes into simulation, but just takes
simulation at interface value, you really have a
set up for a very problematic political, among
other things, set of issues.
The turning point was the introduction of the
Mac in 1984, because the Macintosh said you
don't have to look under the interface we give
you; you can just be at the interface. And so
that's when you start getting into terrible trouble
with simulation, because you're so dependent
on it. You don't know how it works, and there
begins to be slippage between the simulated
and the real.
Children who loved to program are now
absent. People talking about computers in
education for the most part [are] talking about
children using computer tools. They're not
talking about understanding this technology.
What would be different if we had a generation
of kids who did look under the hood?
I think that when I say "look under the hood,"
there are levels and levels, and I certainly am
not advocating that everybody has to become
a specialist in chip design. But I think not
understanding how to write a simple program -things are built out of simple programs to more
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complex programs, and these programs are
cultural creations, cultural constructions; you
can change the program -- I think that has
been a shift that's not all to the good.
Education has dropped that out of the
curriculum. The most used program in
computers and education is PowerPoint. What
are you learning about the nature of the
medium by knowing how do to a great
PowerPoint presentation? Nothing. It certainly
doesn't teach you how to think critically about
living in a culture of simulation.
[And there are consequences to this.]
I think we're at a robotic moment where a great
many people are very open to having either
agents on a computer screen or robots, if they
could get fancy enough, really serve as
everything from teachers to nannies and
company for the elderly and for children -- big
push for this in Japan.
I think we suffer in that willingness to have a
program that somehow knows how to do a little
back and forth with us, in our willingness to be
seduced into relationships with these inanimate
beings. Part of it is really because we don't
have in mind the nature of the programming in
these agents, because they're so fancy, they're
so lovely, they're so animated.
In fact, if people knew a little more about
programming, they would at least have the
tools to think there's nobody home. If I'm
pouring out my heart to this entity, it's not
understanding a word I'm saying. And I think as
the robots, as the screen representations of
empathic behavior become more sophisticated,
we're raising a generation that needs to be far
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better prepared to know what's appropriate and
not appropriate with these machines.
Are you including in that notion someone who
says that they are really connecting in Second
Life with another avatar in a deep and
meaningful way?
Well, there are many kinds of relationships with
a machine. When I'm talking about a
relationship with a robot, I'm talking more about
connecting with an avatar in Second Life
behind which is not a person but a bot, an
artificial intelligence.
There are bots built into Second Life and into a
lot of computer games where people get used
to relating to an artificial intelligence as though
it's a person. And in my own studies, I find that
from the point that you've been in a game
where your life has been saved by a bot, you
kind of feel something for that bot, and it's only
three baby steps to feeling as though that bot
is appropriate to confide in.
So to be clear, there are relationships with
machines where your relationship is not via the
machine to another person. No, I'm talking
about relating to a robot, relating to a bot and
being willing to take what you can get in that
relationship as being sort of sufficient unto the
day. And at least as I can see from interviewing
children and teenagers, we're gradually moving
into expanding, gradually and gradually, the
realms in which we think it's appropriate to
relate to a machine.
When one talks to people who are enthusiasts
for technology, they often will say, look, it's not
one or the other. Having robots or text
messages or cell phones to deal with all the
things that we don't have time or the inclination
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to deal with ourselves gives us more time to
have meaningful connections that we really
want to have.
This is a very compelling argument until you
hang out for five years with teenagers who
theoretically are the ones who are supposed to
be having their text messages and their long
conversations, too.
What I'm seeing is a generation that says
consistently, "I would rather text than make a
telephone call." Why? It's less risky. I can just
get the information out there. I don't have to get
all involved; it's more efficient. I would rather
text than see somebody face to face.
There's this sense that you can have the
illusion of companionship without the demands
of friendship. The real demands of friendship,
of intimacy, are complicated. They're hard.
They involve a lot of negotiation. They're all the
things that are difficult about adolescence. And
adolescence is the time when people are using
technology to skip and to cut corners and to
not have to do some of these very hard things.
So of course people try to use everything. But
a generation really is growing up that, because
it's given the option to not do some of the
hardest things in adolescence, are growing up
without some basic skills in many cases, and
that's very concerning to me.
One of the things I've found with continual
connectivity is there's an anxiety of
disconnection; that these teens have a kind of
panic. They say things like: "I lost my iPhone; it
felt like somebody died, as though I'd lost my
mind. If I don't have my iPhone with me, I
continue to feel it vibrating. I think about it in
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my locker." The technology is already part of
themselves.
And with the constant possibility of
connectivity, one of the things that I see is ... a
very subtle movement from "I have a feeling I
want to make a call" to "I want to have a feeling
I need to make a call" -- in other words, people
almost feeling as if they can't feel their feeling
unless they're connected.
I'm hearing this all over now, so it stops being
pathological if it becomes a generational style.
And I think we have to ask ourselves, well,
what are some of the other implications of
that? Because certainly our models of what
adolescents go through in order to develop
independent identities did not leave room for
that kind of perpetual reaching out to other
people in order to feel a sense of self. That
was something you hopefully went through and
then developed the kind of thing where: "I have
a feeling. I want to tell somebody about it."
I think of what I do as the inner history of
technology, and there's shifts in the inner life
that you don't necessarily see if you just say:
"How often do you use your cell phone? What
are you using your cell phone for? Who are
you calling on your cell phone?" When you
actually look at how these kids are thinking
about their feelings and the relationship of their
feelings to their phones, I think you see a
somewhat different picture.
Tell me about the fieldwork that you've been
doing.
My first work was on the one-to-one
[relationship] of person with computers. And
then from 1995 on, I've looked at the computer
as the gateway to relationships with other
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people. Since 1995 I've been studying
adolescents and adults in connectivity culture,
which is how I think of it -- studying gaming,
virtual worlds and what began just with textbased virtual worlds, and now it's moved on to
things like Second Life, where you actually
build worlds.
Where do you mark the "always on, always on
you" culture as having started?
For kids I mark it in a very arbitrary way at
9/11, because in 2001, kids were in school
without cell phones, and shortly after that, it
became possible to give your kid a cell phone.
That was a moment of trauma for parents,
where they wanted that connection with their
children. Parents were cut off, and in my
interviews I find that children felt cut off. And
from that point onward, having your child in
constant connection became a parental virtue,
and also something that children wanted.
Then very quickly for teenagers [it became]
they prefer to text than talk because talking for
them involves too much information, too much
tension, too much awkwardness. They like the
idea of a communication medium in which
there doesn't need to be awkwardness. You
leave before you're rejected.
Let me just say one thing that's on my mind:
Many people are enthusiasts about the
empowerment of children with these new
technologies, and I think that of course there is
an empowering side. But when I talk to kids
about privacy, their MySpace account being
hacked into, about people seeing their
business who shouldn't see their business,
they say things like, "Who would want to know
about my little life?" That's very different than
feeling empowered.
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Facebook knows all, and it changes the rules
about privacy, and you don't even know they've
changed the rules until your mom tells you, and
then you can't even figure out how to get it
back to the old setting, and we have 13- and
14-year-olds who are trying to deal with this.
They do feel as though they're out of control of
what the rules are. And their response is not to
feel empowered.
We filmed with some vets who are coming
back from Iraq and Afghanistan with PTSD
[post-traumatic stress disorder], and they are
being put through something called Virtual Iraq,
which is essentially a game in which their
trauma is actually recreated in symbolic terms
in a virtual world. And therapists are saying it's
incredibly effective. And let me just clarify,
there is a real therapist there who -The use of simulation in therapy that tries to reenact moments, that has a therapist there, to
me that's using simulation the way in which
child therapists have traditionally used
dollhouses and dolls. You ask people to talk
about the dolls, their meanings, their
experience, to relive things. If you can use
simulation as a kind of souped-up version of
that, I'm fine with that. My litmus test is whether
there is someone in the room who is
interpreting these experiences in terms of
human meaning.
My problem is that we're very quick, I think, to
say, "Oh, technology as therapy -- we can get
the person out of the room." That hasn't
worked in education, and I don't think it's going
to work in psychotherapy.
It seems as though there's been a kind of
outburst in the virtual worlds business starting
with Second Life. And now, for example, IBM is
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creating their own virtual world, and you've got
all these children's virtual worlds.
The question isn't so much why business,
corporations, universities would be drawn to
making their own environments. The question
is, what do we really want to do there? And
also [we need to be] asking the question, if
we're there, where aren't we?
If you're spending three, four, five, six hours in
very fun interactions on Second Life, there's
got to be someplace you're not. And that
someplace you're not is often with your family
and friends sitting around, playing Scrabble
face to face, taking a walk, watching television
together in the old-fashioned way.
So the question of the brilliance of the virtual
environments is never in question. I myself
have
studied
how
many
interesting
psychological moments and developmental
moments you can have in virtual spaces. For
adolescents, it's a place to have what
[development
psychologist
and
psychotherapist] Erik Erikson once called the
"moratorium time," where you can fall in love
and out of love with people, with ideas. You
can experiment with gender; you can
experiment with sexual identity. You, the
extrovert, can be an introvert.
Many exciting and interesting things can
happen when you are in virtual places, but for
every hour of life on the screen is an hour not
spent on the rest of life. And it's well past the
time to take the measure of what are the costs.
You have your face-to-face [life], and you have
your virtual life, and you have your Second Life
-- it doesn't take into account two things: the
limitation of hours in the day and the seduction
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of the virtual, not just for teenagers but for all of
us who don't want to do all the hard things that
are involved in having relationships with other
people.
It's very hard to tell a colleague that they've
disappointed you, that their work is a problem.
It's extremely easy to send an e-mail that says
that. It's very hard to tell a friend that they're
not invited to your party. It's extremely easy to
send an e-mail that does that. (Laughs.) There
are all kinds of things that really are hard that
virtuality smoothes over.
There is a reason that when you go into an
organization, people are in their rooms feet
away from each other, sending each other email. And you ask them why, and they say,
"Oh, it's more convenient; I don't have to
bother anybody, waste anybody's time." It's as
though everybody lived in a world where we're
all wasting each other's time. So now we don't
waste each other's time. You only have to get
your mail when you want to.
[What about parents and teens in this new
world?]
One of the interesting things about studying
teenagers and adults at the same time is you
see teenagers beginning to want to correct
parents' seduction into the technology,
because teenagers have needs that aren't
being met that they're very vocal about.
For example, teenagers complain -- often
these are teenagers from parents who have
been divorced -- they would not have seen
their mom in four days. The mom comes to
pick them up at the soccer game; this is now
their time with their mom, right? The mom is
sitting there with the Blackberry, and until she
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finishes the Blackberry stuff, she doesn't look
up to look at the kid. The kid's in the car, and
they've driven off before the mom looks up
from the Blackberry.
This infuriates children. And children are more
critical of their parents' seduction by this
technology than they are by their own
behavior, because every kid wants to feel -Blackberry generation or no, iPhone or no -that their parent is there for them at the
moment that they need their parent. And
having all of these parents who are on the
Blackberrys during pickup, this comes up so
often in my interviews.
We've spent time with people who play World
of Warcraft, and they're very impressive -professionals,
self-aware.
They
say,
"Everybody dismisses the relationships we
have here, but these are some of the most
meaningful relationships in our life." Now, in
some cases it's because they're overweight, or
they're crippled, or in some other way have
issues socially relating to other people, and
they feel freer, unburdened of their physical
self. In other cases it's because their lives don't
have space in them for real face-to-face
encounters a lot, and they get to spend that
time that they would otherwise be at home and
watching TV connecting to other people. What
do you say to that?
I say good. If virtual reality gives you
something that you can't get otherwise, why
would I want to deny the pleasures of virtuality
to someone whose life is enhanced by them? I
do think that my value system is most
comfortable, however, seeing virtuality and the
pleasures of virtuality as a stepping stone to
being able to increase your range in love and
work.
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I think time in virtual reality is most constructive
when it causes you to reflect on your life in the
physical real in a new kind of way, because in
the virtual, where sort of anything is possible,
very often we learn what we're missing in the
real. It's almost kind of a Rorschach [inkblot
test] not for what we're getting in the real but
what we don't have in the real.
I just came back from Dublin, [Ireland], where
my daughter is spending a gap year and, you
know, sitting in a pub drinking. Well, in these
games, they have virtual pubs where there's
drinking. I think sitting in a pub drinking is a
different experience, an experience that you
wouldn't want to miss because you're busy
drinking in a virtual pub with virtual Guinness
stouts. I say get comfy there, and then learn
how to take that next step, to bring it out into
the real.
So I've often been accused of having an
argument where the best virtual lives are lives
lived
when
you're
also
seeing
a
psychotherapist who can help you bring it into
the real. And I've been accused of that, but I'm
not uncomfortable with the accusation.
If Philip Rosedale, the creator of Second Life,
was sitting here, he'd say you're just privileging
the real over the virtual. Why can't one
enhance one's range in a virtual world?
One can. But ultimately we are creatures with
bodies, and the pleasures of our bodies are
major. And to just say, "Well, let's raise a
generation that can do it all in their heads," I
say, "Why would you want to deny the
pleasures of the body?," because we are
creatures of our bodies, of our faces. We are
evolutionarily designed to communicate at the
highest level with the tiniest twitch of our
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voices, our faces. These are, in some ways,
the highest expression of who we are as
people.
I think the burden of proof is on people who
want to give up the body. I've been in so many
conversations online, having been a denizen of
virtual worlds now since the late '80s, early
'90s. I've eaten so much virtual food and drank
so many virtual beers and wines and had so
many virtual margaritas thrust at me. What's to
talk [about]? Whereas sitting at dinner with
friends, there's plenty to talk about -- how we're
all feeling and how we're looking, and how the
way we're looking is a window onto how we
are. Now, why is it that we want to give all this
up?
I've got to meet this Philip Rosedale. But I don't
believe for a minute that he lives his life ... -His hobby is flying airplanes.
C.

Clifford Nass

He is a professor at Stanford University and the founder and director of
the Communication between Humans and Interactive Media (CHIMe) Lab.
The lab's experiments with students at the university have led to some
troubling discoveries about the brains of chronic multitaskers. This is the
edited transcript of an interview conducted on Dec. 1, 2009.
What is multitasking?
Multitasking as we're studying it here involves
looking at multiple media at the same time. So
we're not talking about people watching the
kids and cooking and stuff like that. We're
talking about using information, multiple
sources. And that is the part of everyone's life
that's growing so rapidly,
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“We have not yet found something that
[multitaskers] are definitely better at than
people who don't multitask.”
So is it that most people think it is possible to
do two things at the same time? What do we
know about that?
We know that there are a few things humans
can do at the same [time], two things at the
same time our brains can do, but not any of the
things we think about as multitasking. So your
brain can use two words at the same time. So
if someone's speaking to you, and someone
else is speaking to you, we can listen to both at
the same time; if you're reading and someone's
talking to you. In the case of music, it's a little
different. We have a special part of our brain
for music, so we can listen to music while we
do other things. But in general, no, our brain
can't do two things at once.
... Can't some tasks, [like breathing], be put on
autopilot and others just be focused on?
The idea of autopilot is not really precise. But
there are certain tasks like physical tasks, like
breathing and such, that we do without much
thinking. The problem is when it comes to
media, when it comes to information content,
we don't have that luxury, whereas reading or
listening to speech, the brain is very good at.
But there's no such thing as autopilot. So for
any of the tasks that we think about as part of
the media landscape, no, there's no autopilot.
...
So what's the big point here [behind your
research]? ...
The big point here is, you walk around the
world, and you see people multitasking,
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working on tasks while watching TV, while
talking with people. If they're at the computer,
they're playing games and they're reading email and they're on Facebook, etc. Yet classic
psychology says that's impossible; no one can
do that. So we're confronted with a mystery.
Here are all these people doing things that
psychology says is impossible. And we want to
ask the question, how do they do it? Do they
have some secret ingredient, some special
ability that psychologists had no idea about, or
what's going on?
What are you putting them through here [in
your lab]?
What we're doing here is, we're giving them
different tasks that ask about the most basic
ways the brain works. We're not literally
throwing them in with 10 different things at
once, but to ask the question, do their brains
work differently? Do high multitaskers think
about information differently than low
multitaskers?
Explain to me what a high multitasker and a
low multitasker is.
We call those high multitaskers ... who are
constantly using many things at one time when
it comes to media. So let's say they're doing email while they're chatting, while they're on
Facebook, while they're reading Web sites,
while they're doing all these other things. And
low multitaskers are people who really are
more one-at-a-time people. When they're
texting, they're texting. When they're reading a
Web site, they're reading a Web site. So those
are the low multitaskers.
Psychologists say all of us should be low
multitaskers. But obviously the world's
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changing, and more and more people,
especially young people, but even older
people, are becoming multitaskers. ...
What are the experiments that you're doing
today?
Today we have people doing two experiments.
The first one asks the question, can high and
low multitaskers focus on something and not
be distracted? Because one would think to
multitask, you'd have to be good at ignoring
distractions and going, "Oh, that's important;
that's unimportant." ...
The idea we're looking at today is can high
multitaskers ignore irrelevancy, which would
seem to be very important. So what we do is
we're going to show them red rectangles and
blue rectangles, tell them all we want to know
is did the red rectangles move. Ignore the blue.
They're totally irrelevant. And what we want to
see is if the high multitaskers can ignore them,
the blue, very well, or are they suckers for
looking at the blue rectangles.
What about the other experiment?
The other experiment has to do with the idea of
shifting from one task to another. In fact, that's
where the term "multitasking" comes from. So
what we're doing here is we're telling people,
we're going to either show you the word "letter"
or "number" and then show you a letter and
number. And if you see the word "letter," press
this letter if it's a vowel and this one if it's a
consonant. If you see the word "number," press
this one if it's even and this one if it's odd. And
the idea is to see when people have to switch
from looking at the number to looking at the
letter, how fast are they? Are high multitaskers
fast multitaskers? Or are they in some sense
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slower, crippled by having to switch from task
to task?
What did you expect when you started these
experiments?
Each of the three researchers on this project
thought that ... high multitaskers [would be]
great at something, although each of us bet on
a different thing.
I bet on filtering. I thought, those guys are
going to be experts at getting rid of irrelevancy.
My second colleague, Eyal Ophir, thought it
was going to be the ability to switch from one
task to another. And the third of us looked at a
third task that we're not running today, which
has to do with keeping memory neatly
organized. So we each had our own bets, but
we all bet high multitaskers were going to be
stars at something.
And what did you find out?
We were absolutely shocked. We all lost our
bets. It turns out multitaskers are terrible at
every aspect of multitasking. They're terrible at
ignoring irrelevant information; they're terrible
at keeping information in their head nicely and
neatly organized; and they're terrible at
switching from one task to another.
So what do you make of that?
... We're troubled, because if you think about it,
if on the one hand multitasking is growing not
only across time, but in younger and younger
kids we're observing high levels of multitasking,
if that is causing them to be worse at these
fundamental abilities -- I mean, think about it:
Ignoring irrelevancy -- that seems pretty darn
important. Keeping your memory in your head
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nicely and neatly organized -- that's got to be
good. And being able to go from one thing to
another? Boy, if you're bad at all of those, life
looks pretty difficult.
And in fact, we're starting to see some higherlevel effects [of multitasking]. For example,
recent work we've done suggests we're worse
at analytic reasoning, which of course is
extremely valuable for school, for life, etc. So
we're very troubled about, on the one hand, the
growth, and on the other hand, the essential
incompetence or failure. ...
One would think that if people were bad at
multitasking, they would stop. However, when
we talk with the multitaskers, they seem to
think they're great at it and seem totally
unfazed and totally able to do more and more
and more. We worry about it, because as
people become more and more multitaskers,
as more and more people -- not just young
kids, which we're seeing a great deal of, but
even in the workplace, people being forced to
multitask, we worry that it may be creating
people who are unable to think well and
clearly.
... Are there certain kinds of thought that suffer
more than others?
It's a great question. The answer is yes. So we
know, for example, that people's ability to
ignore irrelevancy -- multitaskers love
irrelevancy. They get distracted constantly.
Multitaskers are very disorganized in keeping
their memory going so that we think of them as
filing cabinets in the brain where papers are
flying everywhere and disorganized, much like
my office.
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And then we have them being worse at
switching from one task to another. ... It's very
troubling. And we have not yet found
something that they're definitely better at than
people who don't multitask.
How solid is your data? How confident are you
about it?
We're pretty carefully doing our statistical
analysis, so we're very confident in the results.
We're of course doing much larger studies.
Historically, psychology studies start small.
We've done a variety of different tests, which
gives us more confidence, versus doing just
one experiment, then saying, "Aha!" ... We'll be
putting people in fMRIs [functional Magnetic
Resonance Imaging] ... to look at what parts of
the brain multitaskers and non-multitaskers are
using. So we're very confident now, and we'll
certainly be gathering more data.
Explain to me the fMRI that you're going to be
doing.
This is probably better explained by Anthony
Wagner, [researcher at the Stanford Memory
Laboratory and associate professor in the
Department of Psychology and Neuroscience
Program]. But basically the ideas are, our brain
is divided into pieces, with different pieces
doing different things. So the question is, when
I confront you with something, what parts of
your brain does your brain decide to use?
So, for example, if I present you with a lot of
potentially irrelevant information, some people
go for it, just say, "Oh, more, more, more,
more, more!" Others say: "No, I'd like to work
with what I've got. That's what I want to focus
on." That would be indicated by different parts
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of the brain lighting up or not, and that's what
we're trying to see.
So what are the potential outcomes of what
you're doing later today?
The potential outcome of the fMRI is to start to
ask the question, is it nurture or nature? Are
people born multitaskers, or are they made
multitaskers?
Now, if they're born multitaskers, we can say to
them, "You know, you shouldn't multitask
because you're going to be bad at it." But if
they're made multitaskers, and we're in a world
where multitasking is being pushed on more
and more people, we could be essentially
undermining the thinking ability of our society.
...
And frankly, we're seeing this across the world,
from the least developed countries to the most
developed countries. Multitasking is one of the
most dominant trends in the use of media, so
we could be essentially dumbing down the
world.
That's a terrifying thought.
It's very scary. And it's one of the reasons
we're so excited about this research and why
so many other people are getting excited.
People never bothered to look at what we call
chronic multitaskers. What they would do is
they'd make people do five things at once and
say: "Ha ha! They're not as good as if they do
one thing at a time." Not a big shock, I think.
What we decided to do is ask the question,
what's happening if you're doing this all the
time, even when you're not multitasking? So if
we take a multitasker and say, "Now just focus
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on this," can they? As a professor and as a
teacher, we think a lot about how do you teach
kids who can't pay attention or are distracted
by irrelevancy or don't keep their memory
neatly organized? It's a scary, scary thought.
And, in fact, you already hear professors and
others talking about changes in the way kids
write, so that instead of writing an essay, they
write in paragraphs, because what happens is,
they write a paragraph, and they say, "Oh, now
I'll look at Facebook for a while." Or they write
a paragraph and say, "Oh, chance to play
poker," or whatever other activity they want, or
to do all of these at once.
So what we're seeing is less of a notion of a
big idea carried through and much more little
bursts and snippets. And we see that across
media, across film, across, in Web sites, this
idea of just do a little bit and then you can run
away.
We were at MIT, and we were interviewing
students and professors. And the professors,
by and large, were complaining that their
students were losing focus because they were
on their laptops during class, and the kids just
all insisted that they were really able to
manage all that media and still pay attention to
what was important in class -- pick and choose,
as they put it. Does that sound familiar to you?
It's extremely familiar. ... And the truth is,
virtually all multitaskers think they are brilliant
at multitasking. And one of the big new items
here, and one of the big discoveries is, you
know what? You're really lousy at it. And even
though I'm at the university and tell my
students this, they say: "Oh, yeah, yeah. But
not me! I can handle it. I can manage all
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these," which is, of course, a normal human
impulse. So it's actually very scary. ...
So who are these kids that you picked [for your
study] to come in here today?
We picked the kids at Stanford who are
multitasking a whole lot. So on a college
campus, most kids are doing two things at
once, maybe three things at once. These are
kids who are doing five, six or more things at
once, all the time.
So they're the kids who are texting while talking
with people, while working on their papers,
while chatting on multiple sessions. They're the
kids who are playing multiple games on their
screen while they're doing Facebook, while
they're talking, while they're doing all these
other things. So these are the extreme kids,
the kids who are at the very, very high end of
that. ...
And do these kids think they're pretty good at
it?
Yeah. They all seem to think they're really
good at it. In fact, what's ironic is when we talk
with people who multitask all the time, those
who don't -- even though our research
suggests the ones who don't would actually be
better at it -- they're the ones who are sure
they're really bad at it. And the ones who do it
all the time and are sure they are great at it are
really bad at it. So it's a real question: What's
going on?
I know with myself that I've started multitasking
much, much more. And it's not that I
necessarily think that I'm good at it, but ... my
sense is that I can function in a world in which I
have to multitask. But I recently had myself
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analyzed by an interruption scientist. ... She
watched me for a whole day, and she said that
at the end of the day, I hadn't spent more than
three minutes on a single task, and that really
chilled me.
It should be chilling. Our brains aren't really
built for that. We evolved in a world in which
there [were] very few things to look at at one
time, or, more precisely, very few things that
weren't related. So if you were out hunting an
animal, yeah, you might look at a lot of things,
but they were all about hunting that animal.
Now what we see is people trying to use
information in a totally unrelated way. And
that's not how your brain, or anyone's brain, is
built.
So what gets lost?
Some things that we know get lost are, first of
all, anytime you switch from one task to
another, there's something called the "task
switch cost," which basically, imagine, is I've
got to turn off this part of the brain and turn on
this part of the brain. And it's not free; it takes
time. So one thing that you lose is time.
A second thing you lose is when you're looking
at unrelated things, our brains are built to relate
things, so we have to work very, very hard
when we go from one thing to another, going:
"No, not the same! Not the same! Stop it! Stop
it!" It's why people who aren't multitaskers, like
me, often experience when we're typing and
someone walks up and starts talking with you - you've probably had this -- you start typing
their words and go, "Ah, what happened?" And
that's because your brain loves to mix. So
we're spending a lot of time trying to beat down
this combining brain we have. ...
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At the end of the day, it seems like it's affecting
things like ability to remember long term, ability
to handle analytic reasoning, ability to switch
properly, etc., if this stuff is, again, ... trained
rather than inborn. If it's inborn, what we're
losing is the ability to do a lot of things that
we're doing. We're doing things much, much
poorer and less efficiently in time. So it's
actually costing us time.
One of the biggest delusions we hear from
students is, "I do five things at once because I
don't have time to do them one at a time." And
that turns out to be false. That is to say, they
would actually be quicker if they did one thing,
then the next thing, then the next. It may not be
as fun, but they'd be more efficient.
You're confident of that?
Yes. There's lots and lots of evidence. And
that's just not our work. The demonstration that
when you ask people to do two things at once
they're less efficient has been demonstrated
over and over and over. No one talks about it -I don't know why -- but in fact there's no
contradictory evidence to this for about the last
15, 20 years. Everything [as] simple as the little
feed at the bottom of a news show, the little
text, studies have shown that that distracts
people. They remember both less. Studies on
asking people to read something and at the
same time listen to something show those
effects. So there's really, in some sense, no
surprise there. There's denial, but there's no
surprise.
The surprise here is that what happens when
you chronically multitask, you're multitasking all
the time, and then you don't multitask, what
we're finding is people are not turning off the
multitasking switch in their [brain] -- we think
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there's a switch in the brain; we don't know for
sure -- that says: "Stop using the things I do
with multitasking. Focus. Be organized. Don't
switch. Don't waste energy switching." And that
doesn't seem to be turned off in people who
multitask all the time.
So are you suggesting that by multitasking all
the time, we are actually changing our brains
and making our brains worse at focusing on
one thing?
There's a good chance. We don't know for
sure, because it also could be that people are
born to multitask. That is, they're born with the
desire to do all these things, and that's making
them worse. But there is reason to worry at
least, and believe that.
One of the other worries is, we're seeing
multitasking younger and younger and
younger. So in a lovely study, someone
showed that when infants were breastfeeding
and the television was on, infants were doing a
lot of television watching. Now, if we think
about it, the way that we think that
breastfeeding evolved the way it did is the
distance from the mother's face to the infant is
the perfect focal distance. The voice is one
that's very attractive.
Well, if you think about it, what is television
filled with? Faces and voices. What do babies
love? Faces and voices. So now, at a time
when we believe that children learn intense
concentration, they're being drawn away. Then
as they get older, as they get to 3 or 4, we
started feeling guilty that we put kids in front of
the TV as a baby-sitter. So what did we do?
We didn't turn off the TV. We started giving
them toys, books, etc., while they're watching
TV. So what are we telling them? We're telling
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them, "Don't pay attention; do many things at
once." Well, it may not then be surprising that
years later, that's how they view the media
world. ...
So is there any movement to stop all this
multitasking?
Oddly enough, we see the opposite. We see a
number of societal forces encouraging
multitasking. So in a lot of workplaces we see
people being told, "You must answer e-mail
within 15 minutes." Well, that means you're
stopping what you're doing. Or, "You must
keep your chat windows open."
Among software, how many new apps are
there every single day on the iPhone, on the
Android? How many new YouTube videos are
there? How often does Facebook change? So,
if anything, cultural forces and the expectation
that people will respond instantly and chat and
talk and do all these things all at once means,
frankly, all the pressure is going that way.
We are seeing some rebellion. So, for
example, [there are] companies, you know,
calling me and saying, "How can we stop this?
Our workforce is being driven crazy," or
teachers trying desperately -- mostly failing -to control the level of multitasking in the
classroom. But it seems like mostly a losing
battle.
It's disturbing.
It is scary. And it changes. We don't know how
to teach to multitaskers. We don't know how to
design software for multitaskers. We don't
know how to have conversations effectively
with multitaskers. So we're utterly unprepared
for a world we're being thrust into. ...
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How much research is there on [multitasking]?
How much do we know about it? Why are you
the only guy that we found who's really doing
this kind of work? ...
No one expected multitasking to take off as
fast as it did, and I think most academics,
myself included, kept on seeing it as an
aberration, because it was impossible. So
you'd see someone multitasking and go, "Ha
ha ha, those wacky college kids," you know,
that we all sort of laugh at for one reason or
another. OK, they'll grow out of it. And then you
start looking around and go, "Wait a minute;
they're growing into it, not out of it." Little kids
are growing up with it. Older people are being
stuck with it. And all of a sudden you go, "Oh,
my gosh." So it's become a frantic thing.
The one other domain, of course, is cars. So all
of a sudden we have drivers with the idea they
can multitask: more and more screens in the
car; more voices in the car; more functions in
the car; texting obviously a huge issue, and
talking in the car. And once again, what do you
hear people say? "Oh, I can talk in the car. I
can talk while I drive, no problem at all. Speak
on the cell phone, doesn't affect me a bit." Yet
the results are unambiguous and clear.
And even weirder is texting. So once someone
came to me and said, "Why haven't people
researched texting and driving?" So I said,
"OK, imagine I go to the National Science
Foundation and say: 'Hmm, people have to do
this thing called driving, which requires your
hands and your eyes, and there's this other
thing they do called texting, that requires their
hands and their eyes. I wonder if it affects
them.'" I said, "I'd be thrown out of the room!" It
would be ludicrous!

41
SF/1870749v1

So part of it is it's so obvious in these cases
that no one would ever think you could do it.
But again, the culture has changed, and this
faith in our ability to manage information just
because it's there is really startling from a
cultural point of view.
Absolutely. What about gender and age
differences?
Well, gender ... was a surprise. ... There's a lot
of research on what we call physical
multitasking, the ability to manage multiple
physical things at the [same] time, so the
classic example would be watching the kids
while cooking, while cleaning, etc. And in those
domains, lots and lots of research over a
number of years has shown women are better.
And there are evolutionary explanations for
that, etc. So we expected, surely we'd see the
same thing for multitasking. We actually see no
gender difference whatsoever, which was very
surprising. ...
So what we think is that the human brain of
men and women is built different for the
physical world but the same for the information
world. And that's not surprising, because the
physical world, evolution happened a long time
[ago]. We didn't evolve to 20th- and 21stcentury media, right? So the idea of lots of
media at once -- I even tell my students, you
know: "I would have loved to multitask as a kid.
We had nothing to use!" You know, I could
read two books at once, I guess, but basically,
we didn't have any of this stuff, so I think that's
a large part of it, too.
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Noah Shachtman

A contributing editor at Wired, Shachtman writes about the intersection of
technology and national security. He blogs at Danger Room. This is the
edited transcript of an interview conducted on Nov. 5, 2009.
It feels like we're in the middle of almost a
revolution in terms of how the military is
embracing digital technology.
I think the military has always been interested
in what the next technology is, whether it was
missiles back in the '60s or digital gadgetry
today.
“Until they've got a video game that can
replicate your beating heart, the smell, sounds,
sense of distance in war -- war and a video
game is not at all the same thing.”
It's not just a single crossroads, but there's a
constant series of crossroads, one after the
other after the other, and each one is coming
quicker than the next.
We're also in an odd time. It used to be that if
you wanted the latest in high-tech advances,
you'd go to the government first. You'd go to
the space program, let's say. But now the
military is looking more and more to the
commercial world, to Apple and to Microsoft,
for its innovations. So in a way, the sort of
polarity of all this is flipped. ...
For example, I was at a base in the Middle
East recently, and there's a group of Air Force
targeteers, they're called, guys who pick out
targets to hit in Afghanistan or in Iraq, and they
were using a giant Google Earth database to
do so. So it's them using commercial
technology for a very specific military objective.
...
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How much of it do you think is about this digital
generation that's coming of age and is joining
the ranks? ...
The military understands that if it can't get
geeky, can't embrace today's digital youth, they
are never going to recruit the kind of soldiers
and airmen and Marines that they need to have
for the next century. So whether we're talking
about drones which are controlled by Xbox
controllers or about the Pentagon backing off
and now allowing troops to use Facebook or
MySpace or what have you, there's a real
attempt to try to meet these digital youths, this
millennial generation, where they're at.
Has there been tension with leadership,
especially the older generations?
Absolutely. There's a lot of older-generation
officers who don't understand why a young
soldier might want to stay in touch with his
family day after day. After all, in Vietnam or
Korea or World War II, they maybe only got
letters home once every couple of weeks.
So there is a digital generation gap, but the
military is working hard to try to correct that.
Even when I've been in really remote outposts
miles and miles away from anything that looks
like suburban civilization, there's almost always
some kind of network connection. ...
What are they doing? What have you seen?
There's every kind of way you can think. At
every big base in Iraq or Afghanistan there are
these phone centers where people can call
back home as if it was a free phone call down
the street. There's tons and tons of computers
at these big bases, and at every single one of
these computers there's soldiers or Marines on
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MySpace or Facebook or Twitter. And then in
the more isolated outposts, even there you see
one of the four or five computers they have, [it]
might be used for the public Internet so that
folks can write back home.
Have you seen Skype?
Sure. They use Skype all the time to
communicate. Soldiers will even sometimes
buy their own satellite dishes, rent their own
satellite Internet time, just so they can get on
MySpace or so they can play a game like
World of Warcraft with their friends back home.
Do you think that this ability they have to
remain connected ... makes it difficult for them
to leave home completely? It makes them
more homesick in a way?
I don't know if it makes them more homesick
necessarily, but what it does do is it makes it
really difficult. There's a difficult censorship
game that goes on, right? These soldiers and
these troops are constantly connected to their
loved ones back home, but they really don't
want to tell their loved ones how much danger
they're in. Or, on the other hand, sometimes
these guys aren't in much danger at all, and
they want to brag -- (laughs) -- to their
girlfriends back home about just how tough
they are. So there's a really delicate balance
that these guys have. They want to be
connected, but they don't always want to be
truthful.
Is it fair to say the military is somehow
capitalizing on the immense popularity and
success of video games?
The military is absolutely capitalizing on it.
There's a game called America’s Army that
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was developed out of West Point, and it's been
used blatantly as a recruiting tool to draw
teenage kids in to make the Army look cool
and to make it look bloodless. ... It's a shoot'em-up game where there's never any blood. ...
[When] you think about all the money that's
been poured into commercials and recruiters
and recruiting stations, actually developing a
video game for a couple million bucks is kind of
cheap. And the folks I've talked to said it's very
successful.
It's also interesting, too, because video games
have become an R&R tool to soldiers that are
deployed in the field. So at these big bases,
you'll often see soldiers who go out on patrol
during the day and then at night will come back
to the base and play war games.
What do you make of that? ...
Real war today -- especially in a
counterinsurgency kind of operation that we're
in, in either Afghanistan or Iraq -- real war can
be boring. You can just sit around all day. Or
you can go through a market and have a lot of
inconclusive conversations with people who
really don't want to talk to you at all. It's kind of
boring; it's kind of frustrating, whereas a shoot'em-up game, well, then you get to be a hero
every second. And it's fun, and it's lively, and
you get to shoot your weapon. ...
Are they aware of that? Have you heard them
talk about that? Is it blowing off steam in some
way, a pent-up need to fire?
No, I just think if you're 19 years old, that's how
you have fun. Even in the most remote
outposts, all these 19-, 20-year-old young
soldiers bring their laptops with them. They
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watch movies on them, and they watch the
[Dave] Chappelle show, and they trade music
clips, and they play video games. That's just
what they do. ...
I think you saw some of our video shot at the
Army Experience Center in Philadelphia. ...
What do you make of that place?
It was pretty remarkable, right? It's high tech;
it's sleek; it suburban. It's like Chuck E. Cheese
run by Uncle Sam, and it really seemed to
appeal to young teenagers, which I found really
interesting. This was like pre- pre- prerecruitment. Just plant the seed in their head,
and then see what happens a couple years
later. So I found it fascinating, I found it
amazing, and I found it a little bit disturbing.
What's disturbing about it? ...
I think the idea of luring teenagers in with play
to then go do a very serious job, especially
post-9/11, or really go to war, there's a fuzzy
boundary there. ...
Should we be concerned that kids think that
war is going to be like that? ...
I don't think we should underestimate how
smart the average kid is that joins the military.
And if you're joining the military in 2009, 2010,
you are joining it knowing that you are going to
war, right? And so the idea that video games
might somehow trick a kid into thinking that
he's not going to war, well, that's just not going
to happen. ... And honestly, a lot of the kids
that I meet ... joined the military to go to war -not to play games, not to do simulated war, but
to go to war. ...
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You have played games, and you have been to
war. Is it at all like a video game?
No part of war is like a video game. Not even
the part of war that involves a lot of glowing
plasma screens is in any way like a video
game. War can be slow; war can be deliberate;
war can be boring; and war can have very
serious consequences. None of that is true
about a video game.
Even the parts of war that would seem the
most video game-esque -- controlling a drone,
remotely operating a heavy weapon, doing
some surveillance -- even those things are so
plodding and so deliberate, and the
consequences are so great, that they're really
nothing like a video game whatsoever. ...
Until they've got a video game that can
replicate your beating heart and the smell and
the sounds and that sense of distance or lack
thereof, war and a video game is not at all the
same thing. And that's why I think sometimes
it's a little misguided to use digital technology
as a way of replicating war. I think it actually
sanitizes it in some ways, and it takes away
from that visceral feeling that an actual
simulation with actual humans does.
Most soldiers, for example, go out to this big
desert in California called the National Training
Center, and there they have the play-war
games, one against the other, and they deal
with actual Iraqis and Afghanis and how they're
going to interact. A video game doesn't really
offer that, even the most sophisticated video
game.
We went to Camp Pendleton and trained with
Marines who are practicing close-quarters
combat -- busting down doors, going into
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houses, clearing houses. They couldn't have
real people 10 feet away as the Marines are
busting in and practicing, so they had these big
digital screens with these video game
characters. And they're responsive, so the
Marines could fire and practice, take out the
guy with the suicide-bomb vest but don't take
out the woman next to him. What do you make
of that?
I think that those kind of immersive infantry
simulations are useful, but there's no way
they're going to replicate the real thing. It's sort
of like punching a punching bag instead of
actually getting into a boxing ring. Nice, but not
the same thing. ...
You played WoW [World of Warcraft], and
EverQuest. They're really immersive, seductive
virtual worlds, right? It really can suck you in.
So why doesn't that extend as far as
experience training for war?
Video games can be seductive in a hypnotic
kind of way. A lot of times you're doing the
same thing over and over and over again, and
it kind of gently lulls you into the world. I'm not
sure that a war game is quite the same thing,
nor am I sure that we want to be hypnotically
seduced into a war simulation.
So I don't think that commercial video games
are really the equivalent of today's war
simulations. I think they're actually trying to do
two different things. One is trying to lull you
hour after hour into ordering pizza and keeping
your hand on the mouse; the other one is really
trying to teach you some skills. And I think
those two things are very different.
But it feels like so often in the process we're
conflating the two. Why do we do that?
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Because they look similar? Look, just because
a Call of Duty and an immersive simulation and
a drone operation out of Creech Air Force
Base all involve screens and have some
connection to war does not mean all three of
those things are the same thing.
I don't know what your experience has been
since you've been reporting on the drone pilots
at Creech, but mine has been that when you
bring it up, people are like: "Oh, God, that's so
creepy. So weird. It's just like a video game for
them."
I do think it's a little bit creepy. I do think it's a
little bit weird that you can pull a trigger in
Nevada and have a missile fire in Afghanistan
that can kill real people.
Whether that's like a video game is a whole
different question, and I don't believe it is. I
don't think that it has the same pace as video
games. A drone flight can take hours, days to
develop. And I do think that the pilots there
really have a sense that when they pull that
trigger, it's going to have very, very, very real
consequences. And obviously no one playing a
video game feels that way. ...
[What was it like to watch the drone pilots at
Creech?]
When it really hit me that we were actually
looking at real people but thousands of miles
away was there's a crew that was flying a
Reaper -- that's the most heavily armed, most
sophisticated drone in the U.S. arsenal -- and
... it was late at night in Afghanistan. And a
man got up -- he was sleeping outside in a
courtyard -- and he got up to take a leak. And
we watched him. And he didn't know we were
watching. And then we flew away, and he went
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back to bed. And that moment, that simple,
intimate moment was when it really hit home to
me just how weird and sometimes creepy this
technology can be. ...
The captains, the colonels, they insist over and
over again, when we walk into the GCS
[ground control station], when we walk through
the turnstile, we're there; we're in theater; we're
in Afghanistan. Are they just telling themselves
that?
I think an Air Force colonel's definition of being
in theater is very different from a Marine
captain's definition of being in theater. For an
Air Force colonel, that might mean flying
overhead. Well, guess what? Flying overhead
is not the same thing as actually being there on
the ground, sharing some lamb and rice with a
village elder or getting shot at by that elder's
cousin. It's just not the same thing.
Remember also that the risks are all one-way,
both whether the pilot is in the air or whether
the pilot is sitting on the ground north of Las
Vegas. In today's wars, right now, the pilot gets
to do all the shooting and never gets shot at,
and that creates a very different attitude than
somebody who is both dealing out risk and is
accepting risk.
What does it mean for us as a society and our
choices about when we go to war, how we go
to war?
I think we already see what the consequences
of some of these technologies are. Pakistan
has made it very clear that they do not want
any U.S. ground forces there to help with their
insurgency, so instead, we've sent our flying
killer robots to assist them instead. ... So it's
actually made it easier for us to go to war. And
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let's not make any mistake about it: We are at
war in Pakistan. ...
... Up until now, war has meant you're in
danger if you're on the battlefield. We remove
that from our side, what are the repercussions?
We've already seen some of the repercussions
of removing the danger from one side, right? In
the first Gulf War, virtually no Americans got
killed by hostile fire, right? I think that that
encouraged decision makers in the second
Gulf War, the invasion of Iraq in 2003, to look
at it as a fairly easy operation, one that might
not cost a lot of American lives. So the lack of
danger the first time actually added to danger
the second time.
How so?
There wasn't planning for the kind of irregular
guerrilla warfare that actually took place. Had
there been that kind of planning, had there
been that sense of danger to our troops, that
we weren't just going to roll through and crush
some army and then game over, I think things
would have unfolded differently.
... How important are drones to the war in
Afghanistan?
Drones are very important to the war in
Afghanistan, and every commander on the
ground would like to have a drone overhead 24
hours a day. Absolutely. They love the idea of
getting that God's-eye [view] of what's going on
around them. Right now, even though the
number of drones has been tripled in just the
last couple of years, still most commanders
feel they don't get enough coverage, and they
will take all they can get. And the Pentagon is
working super hard to get as many drones as
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possible over there. One top official joked with
me recently that we were going to blot out the
sun with spy drones. They're hugely important.
How do the guys on the ground talk about
them? ... Are they acknowledged?
Drones are very much acknowledged. Manned
aircraft are very much acknowledged.
Surveillance cameras are very much
acknowledged.
I was recently in Helmand province, which is
the poppy-growing heart of Afghanistan, and
the Marines there were holed up in a
schoolhouse -- a bombed-out, shot-up
schoolhouse, and the Marines were sleeping
on the floor. There was no air conditioning in
130-degree heat, but there was one airconditioned room where they kept all the
computers. They didn't keep the air
conditioning on for the people; they kept it on
to make sure the computers were cool. ... They
had these big, giant plasma screens with drone
feeds, images from manned aircraft and other
surveillance tools. It is very much the brain of
that operation there, the cooled-down, glowing
plasma brain of a very dusty, hot, very
dangerous operation. ...
Is it important for us to figure out how [the
drone pilots] feel about [what they're doing]?
Last January I was in Israel during the war in
Gaza, and I was with a drone squadron there.
And the pilot, who's a father of three, a
religious guy, was very, very open about the
incredibly painful choices he was being forced
to make. Does he drop the bomb on the school
where Hamas is firing its rockets and
potentially kill kids, or does he allow Hamas to
fire the rocket onto Israeli soil and potentially
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kill Israeli kids? ... He was honest about the
painful choices he had to make. ... I found it
very compelling to put a human face on that
robotic plane. ...
Did you notice in the time you spent [at
Creech] ... any of the psychological toll on the
person who has to make those decisions?
I tried really hard to break through that stone
wall of military professionalism and stoicism at
Creech. I tried over and over again, and I tried
with every tool I thought I had in my kit. And I
couldn't do it. They very much maintained the
attitude of "It's us versus the bad guys; we're
doing this to support freedom and to support
our soldiers on the ground, and that's what we
do."
What I did see was ... the drone pilots at
Creech were very honest about how hard this
was on their families and them, because they
live an hour away from where they work. They
have to drive there every day, then spent 12
hours flying over Afghanistan, and then drive
back. And they often work these staggered
shifts, so maybe they only get three or four
hours at home, and then they've got to head
right back out there. And so the toll that that
takes day after day, month after month, they're
very honest about that.
In addition, they call Creech Air Force base the
"roach motel," because once you check in, you
don't check out. There's such a need for pilots
for the UAVs, for these unmanned [aerial]
vehicles, that once you are stationed there,
you're there, baby, for the next two, three, four
-- who knows how many years. And that kind of
staggered schedules, long hours, day after
day, little sleep … the pilots there were very
honest about what a toll that took.
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What about the transition? Going from flying
over Afghanistan, sitting in that dark room,
staring at that screen, and then transitioning
out into the harsh Nevada sunlight and being in
your subdivision, with your pool and your kids
and their homework? ...
The Air Force pilots I talked to didn't talk much
about the difficulties of the transition. They said
that that long, slow drive home, whatever that
is, 50, 60 miles home, that helped them ease
into the transition. I'm not 100 percent sure I
believe them, but that's what they said.
But to me personally, it's very weird. I talked to
one pilot, and he talked about dropping a bomb
on a village in Afghanistan one minute, the
next minute he's at home giving his daughter
blueberry pancakes. Well, to me that's strange.
But to him, he was a professional, and this was
his job, and he was going to do it. And he
seemed sincere on that.
Do you think we're going to start seeing
incidences of PTSD [post-traumatic stress
disorder] in these guys because of some of
these psychological tolls that we're talking
about?
I think we'll certainly see psychological issues.
Certainly there's stress involved in working a
staggered schedule, losing sleep, trying to
maintain that work-family balance.
I am less sold about the idea of PTSD 4,000
miles away over a screen. I think until the
technology allows the experience to become
more vivid -- and of course there's no danger
involved to them or to their friends -- ... sort of
televised, remote, digital PTSD, I don't see that
happening quite as much.
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How vivid is it compared to your experiences?
Not terribly. It's not terribly vivid. Let's be
honest. Most of these operations are at night;
it's a black-and-white screen. Oftentimes the
way the screens are set up, the way the
infrared sensors are set up, the image appears
reversed; it appears that white is black and
black is white. It's fairly surreal. It's like
watching somebody over a surveillance
camera. It is not like being there, not yet. ...
I think that watching drone footage is no more
visceral than watching surveillance tapes after
the fact of some scene. ... Can it be a little
visceral? Yes. Can it be intense? Yes. Can it
be exciting? Yes. But it's not the same thing,
nor will it be for quite some time.
So then why do they keep insisting that it is just
like it? Because they do. They did to me. I'm
sure they did to you.
I think the Air Force has an interest in insisting
that this is just like real life because they want
to maintain very high levels of professionalism,
and they have, in the fighter pilot and the
bomber pilot and the cargo pilot communities,
have
really
installed
an
ethos
of
professionalism and no faults. And they don't
want that to falter at this crucial moment, when
a lot of those pilots are being taken out of the
airplane and are being put in these seats in
Nevada. They don't want to take away that
sense that they have to get their mission
accomplished at all costs and they have to
have everything right. If they start doing that, if
they start letting standards slip, I think they
think they can be in real big trouble, so they
insist that this is exactly like real life, which of
course it's not.
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What's at stake? What happens if they slip?
What's at stake is that these drones that
they're piloting from thousands of miles away
are heavily armed and can kill dozens of
people at a moment's notice. What's at stake is
that the convoy that they're keeping watch over
could get bombed at any moment by
insurgents. If they're sort of asleep at the job or
not maintaining the highest standard of
professionalism, U.S. troops could get killed.
Or civilians.
How do they talk to you about civilian casualty?
About collateral damage?
At Creech, the pilots I talked to said none of
them ever had a problem with civilian
casualties. It's hard to ascertain whether that's
the case or not.
Why?
Because we don't have the tape. We don't
know whether that's true or not, because we
don't have the tapes of all their operations.
What I did see, spending a long time with
them, spending hour after hour, a couple of
days with them, is that they do take a lot of
care about civilian casualties. It is very much
on their mind. But there's no way for them to
really tell. ... All they see is the bomb going into
that building and it blowing up. They don't
necessarily see what happens afterward, so I
think it's hard for them to know. They're pretty
sure they haven't, but it's hard for them to
know.
But they do see what happens afterward. They
can watch it. It's BDA -- bomb damage
assessment. They see what happens.
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I don't think there's a lot of actual BDA going
on. I think the bomb damage assessment is
fairly crude. That's my experience.
Because of the limitations of the technology?
I think bomb damage assessment is pretty
crude because of both the limitations of the
technology and also because it's hard to say. If
you bring down a roof on someone's head, you
can't go in there with a drone and see what
happens next. A drone can't dig through the
rubble and see what the consequences of that
Hellfire missile was. It can't. All they can do is
look from overhead, and that's a fairly limited
way of doing bomb damage assessment. If we
were in a conventional war, and the idea was,
"Hey, blow up that missile launcher," drones
would do a perfect job doing bomb damage
assessment. But we're not. So what they do is
limited.
Do you think drones will become conventional
war?
Remotely operated warfare is here to stay and
I think that we're going to see more and more
remotely operated operations, absolutely.
Look, in the last few years, the number of
drones has absolutely exploded.
And we haven't even gotten into what happens
when the number of ground robots really starts
to explode. There have been limited numbers
now, and they're used in limited cases. But
when that first robotic infantryman is given a
command to pull the trigger, then things are
really going to change.
How far away are we from that?
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I'll put it to you this way: You've got a laptop,
right? Sometimes that laptop freezes up.
Sometimes it shuts off without you touching a
button. Sometimes it does crazy things without
you touching a button. The question is, are we
willing to let a computer with a gun roam free
on its own? Are we willing to let those software
glitches ... happen on the battlefield? Are we
willing to accept those consequences?
... If we're willing to be seen really as kind of
Terminator figures to local Afghanis or Iraqis,
then we could have robotic infantrymen
tomorrow. But if we're not, if what we're trying
to do is make a human connection, to win over
those populations and not support the
insurgency, then they're going to have to wait.
But it won't be forever. ...
How do you feel about all this stuff, the
direction we're headed in? What are your
concerns, if you have any? Where should we
stop and think a little bit, and maybe even be a
little worried?
I think we want to make sure that we're never
making a reckless decision because the
technology allows us to do so. And we don't
want to fool ourselves that there's no
consequences to our decisions to go to war
just because our troops might not be in danger.
Right now, Gen. [Stanley] McChrystal, [top
U.S. and NATO commander] in Afghanistan,
has talked about how tactical victories can lead
to strategic defeats. Hey, there's some Taliban
in a compound? Blow up the compound,
problem solved. Well, no. You've upset their
friends, their family, and you've made
Americans look like a foreign, occupying,
heartless power.
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I think that goes all the more for robotic
operations. I think we've got to be careful that,
just because our troops don't get killed, that we
don't get deluded into thinking there's no
consequences.
Also, just because we have this technology
right now doesn't mean other people aren't
going to get this technology shortly or already
have this technology. Iran already has UAVs;
they've flown them over the Iraqi border. China,
Russia all have UAVs. Terrorist groups have
some UAVs; Hezbollah, for example.
So we've also got to start thinking about what
happens when the other side gets it and when
the other side doesn't need a suicide bomber,
but can just use a robotic bomber, what would
happen, right? What would happen if instead of
having to take over a jetliner, if you could just
fly that jetliner by remote control into the World
Trade Centers? How much easier would that
have been? ...
Would you say some of the most cutting-edge
active innovations and uses of digital
technology are coming out of the military?
The military can be very creative in how they
use digital technologies, extremely creative.
But they don't have a monopoly on it, right? ...
The fact that a lot of innovation comes out of
the commercial sector and a lot of innovation
comes out of the military sector can really play
with soldiers' expectations.
For example, soldiers used to carry around a
cell phone, being able to call anyone he wants
to at anytime, right? But the military radios that
would enable [them to do the] same thing don't
exist. You can't pick up a radio and call
anybody else in the military. It doesn't work like
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that. There's no cell towers in Afghanistan for
you to just pick up the phone and call
everybody.
So, for example, there's a program called Land
Warrior, which basically gives a soldier a radio,
and a digital monocle where he's got a map of
where he is and where all his buddies are. It is
basically no more sophisticated -- in fact quite
a bit less sophisticated -- than what you've got
on your Blackberry and on your iPhone, except
this thing weighs eight pounds. And so soldiers
rightly say: "Hey, what the hell? I've got an
iPhone. Why do I have to carry around this
piece of junk?" Well, the answer is, there's no
cell phones in Afghanistan, and your iPhone, if
it falls and breaks, no big deal, but if this thing
falls and breaks, it's a really big deal, like
$10,000 or $20,000 big deal.
Also, if someone grabs your iPhone and gets
the numbers off your iPhone, maybe it's a
personal tragedy, but it's not a national
emergency. Someone hacks into a military
radio, well, then a lot of people's lives can be at
stake. So there's a divergence.
To go back to Creech, did you find that the
younger sensors -- they are largely younger -did you notice that kind of digital proficiency in
them? ...
It's interesting -- the younger the soldier or
airman is, the better they are at this
technology, right? So whether that's operating
a remote sensor or whether that's participating
in seven different chat rooms simultaneously,
they've just got a level of comfort that the older
guys just don't have. And, you know, they're
digital natives, and the other ones are digital
immigrants.
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And I think that's going to change the
expectations about the amount of data that can
be thrown at one soldier or one airman at a
time. There used to be this talk about
information overload. I think these kids are kind
of wired a little bit differently than us, so their
threshold for information overload is a lot
different than ours.
Do you think the military is recognizing that and
embracing that?
I think some are. I think it's difficult to know
exactly where that threshold is, because it
keeps changing, and because the military has
to make things standard for wide groups of
people instead of just for a small, limited
number.
What will be interesting is, will they change
their recruiting standards? Do you need to do
100 pushups if your job is to sit on your butt all
day and program or watch a camera from
4,000 miles away? Do you necessarily need
the same skills? Maybe you just need to be a
good hacker and have a big butt -- (laughs) -so you can sit in a chair all day. Maybe those
skills are actually more apt.
Is the military wrestling with that? Have they
kind of addressed it, do you think?
There's been a lot of talk in the military -- the
military is setting up a new cybercommand? I
don't think anyone knows what that actually
means yet. But they do have a sense that the
recruiting standards into that cybercommand
might have to be different than the recruiting
standards into, let's say, the Marines. ...
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We've heard of people talking about the
military lifting straight from commercial videogaming controllers.
The military is absolutely taking straight from
commercial video gaming. They've used Xbox
controllers and repurposed them to control
small drones or small ground robots. That's just
one example. They've used the engines for
certain shoot-'em-up video games as the
engines for their training environments. It's
absolutely happening that the military is
borrowing from the video-gaming world to build
their own technologies.
Why are they doing that?
Because the video-gaming world knows how to
appeal to a 17-year-old. Because the videogaming world has spent tens of millions of
dollars to perfect those interfaces. And
because the video-gaming world can move
faster and smarter than the Pentagon can to
develop those technologies. In the Pentagon, it
can take two, three years to get a project
approved. Well, that's all well and good if
you're building an aircraft carrier, but if you're
building a new piece of software, that's kind of
weak. ...
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RACHEL DRETZIN
Rachel Dretzin is an award-winning documentary filmmaker based in New
York City. Many of her films critically explore contemporary American life
and culture, and air nationally on the acclaimed PBS documentary series,
FRONTLINE. Dretzin's documentaries for FRONTLINE have earned her
an Emmy nomination, a Peabody Award, the Robert F. Kennedy
Journalism Award, and the prestigious du-Pont Columbia Silver Baton.
Her latest project, Digital Nation, was a year-long, multiplatform initiative
investigating how new technologies impact the way we live. The film
explored issues such as multitasking, the use of digital technology in the
classroom, virtual worlds, online relationships, and the use of digital
technology in warfare. Digital Nation, which was a follow-up to Dretzin's
Emmy-nominated film Growing Up Online, is also a major web initiative,
making use of user-generated content and an ongoing, transparent
reporting process in a unique collaboration with the online audience. Since
Digital Nation first aired in February 2010, Dretzin has been invited to
speak all over the country to parents, educators, and industry executives
about the risks, benefits and costs of living in a digital world.
After graduating from Yale with honors in history in 1987, Dretzin began
her career in television producing for the nightly program "The Eleventh
Hour", produced by WNET/Channel Thirteen in New York. She left WNET
in 1990 to work as the associate producer on FRONTLINE's epic
documentary series Innocence Lost, a trilogy of films that aired over a
span of six years. The films meticulously detailed charges of sexual abuse
at a day-care center in the small town of Edenton, North Carolina, and the
resulting trials. The series, which included Innocence Lost (1991),
Innocence Lost: The Verdict (1993) and Innocence Lost: the Plea (1997,)
was met with critical acclaim and won many national awards. More
importantly, the programs resulted in freedom for all seven defendants -including two who were set free on the eve of the final film's broadcast in
1997.
Since then, Dretzin has produced numerous long-form documentaries for
PBS on her own, as well as with her husband, producer/director Barak
Goodman. In 1995, she produced and directed Hillary's Class, about the
Wellesley College graduating class of 1969 and their coming of age during
the second wave of the women's movement. She made a film about the
stock market: Betting on the Market (1997); the health care system: The
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High Price of Health (1998); and the child protective system: Failure to
Protect (2003.)
Aside from Growing Up Online and Digital Nation, Dretzin is best known
for her films Merchants of Cool (2001) and The Persuaders (2004), both of
which examine the influence of American pop culture and advertising,
especially on teenagers. The Lost Children of Rockdale County (1999),
which was the recipient of the George Foster Peabody Award, also delved
into teenage culture, reporting on an outbreak of syphilis in an affluent
suburban community outside Atlanta and uncovering another kind of
epidemic behind it-- one of dystopia, alienation, and malaise.
In addition to her work for Frontline, Dretzin has produced pieces for
NPR's All Things Considered, MSNBC's Edgewise, AMC Movie Classics
and a 15-minute film for The New York Times Magazine on the Web.
Dretzin and her husband, filmmaker Barak Goodman, are joint partners in
Ark Media, a documentary production company in Brooklyn (www.arkmedia.net.) They have three children, ages 12, 10 and 7.
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Substantive and Procedural Hurdles to Overcome in
Defending Domestic Dealers, Distributors and Contractors
When a Foreign Product Causes Problems
BY GERALD A. MELCHIODE
(jmelchiode@gjtbs.com)
and
CARLINA C. EISELEN

Chinese Drywall Litigation
I.

GENERAL BACKGROUND

From 2004-2007 there was in increase of imported Chinese and Mexican manufactured
drywall due to a shortage in U.S. made drywall and an overall expansion in the home
construction industry. After Hurricanes Ivan in 2004 and Katrina in 2005 the Gulf Coast
saw an increase of imported drywall due to post-hurricane building and repair and an
overall decrease in domestically manufactured drywall. In fact, the shortage of drywall
became so severe that the domestic manufacturers placed most suppliers on
“allocation,” meaning these suppliers were limited in the amount of drywall they were
allowed to purchase from domestic manufacturers.
This litigation first came about when homeowners began complaining of “rotten egg”
odors coming from the drywall and problems with the copper coils in HVAC systems.
The first Chinese drywall complaints came in July and August 2008 from residents in
south Florida.
This paper will explore the jurisdictional and other problems associated with the
Chinese drywall litigation, and recent remediation and proposed settlement protocols.
A.

The Manufacturers of Chinese Drywall

On May 25, 2010, the U.S. Consumer Product Safety Commission released its list of
Chinese-manufactured drywall that is defective, including Knauf Plasterboard (Tianjin)
Co., Ltd., Taishan Plasterboard Co. f/k/a Shandong Taihe Dongxin Co. Ltd, and Beijing
New Building Materials (BNBM). See U.S. Consumer Product Safety Commission
Release #10-243, May 25, 2010. It is believed that Chinese-manufactured drywall
entered the U.S. through various ports, including: New Orleans, New York, Florida,
Texas, and California.
B.

The Suppliers and Importers of Chinese-Manufactured Drywall

The predominant suppliers of Chinese manufactured drywall are USG, L&W, Banner
Supply, Interior Exterior Building Supply; Rightway Drywall, La Suprema Trading.
Inc./La Suprema Enterprises, Inc., Venture Supply, Inc., and Black Bear Gypsum
Supply, Inc.
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II.

STATUS OF FEDERAL AND STATE LITIGATION

Currently the U.S. District Court for the Eastern District of Louisiana houses MDL 2047
“In Re: Chinese-Manufactured Drywall Products Liability Litigation.” The Chinese
Drywall MDL is presided over by Judge Eldon E. Fallon who also presided over the
Vioxx MDL. There are hundreds of cases pending in the MDL and the plaintiffs have
filed six “Omnibus” class action complaints.
Omnibus I entitled Sean and Beth Payton,1 et al v. Knauf Gips KG, et al., Case No. 0907628 (E.D.La.), was filed on December 9, 2009 against the manufacturer Knauf.
Knauf Plasterboard (Tianjin) accepted service of this complaint without requiring the
plaintiffs to serve it through the Hague Convention.
Omnibus II entitled Kenneth and Barbara Wiltz, et al v. Beijing New Building Materials
Public Limited co., et al., Case No. 10-361 (E.D.La), is against non-Knauf
manufacturers. Omnibus III is a class action on behalf of Mary Anne Benes and others
who are interveners in another class action complaint entitled David Gross, et al. v.
Knauf Kips, KG, et al., Case No. 09-6690 (E.D.La.). Omnibus IV, entitled Joyce W.
Rogers, et al. v. Knauf Gips, KG., et al., Case No. 10-362 (E.D.La.), is a class action of
new plaintiffs against Knauf and non-manufacturing defendants in the chain of
distribution. Omnibus V entitled Amato v. Liberty Mutual Ins. Co. et al., Case No. 10932 (E.D.La.), is a class action complaint that names insurers and underwriters.
Counsel for plaintiffs indicate that they are working on a “master” complaint that would
presumably include all known plaintiffs and defendant manufacturers and other
defendants in the chain of distribution along with insurers for the defendants and
plaintiffs as homeowners.
As recently as September 15, 2010, plaintiffs filed Omnibus VI entitled Charlene and
Tatum Hernandez, et al. v. AAA Insurance, et al., Case No. 10-3070 (E.D.La.), which is
a class complaint seeking a declaratory judgment action against homeowners’
insurance companies for coverage for direct losses to their homes.
Judge Eldon E. Fallon has conducted two bellwether trials in Germano, et al. v. Taishan
Gypsum Co., Ltd., et al., Case No. 09-6687, and Hernandez v. Knauf Gips KG, et al.,
Case No. 09-6050. In Germano, the first bellwether trial, Judge Fallon confirmed a
default judgment against Taishan, a Chinese drywall manufacturer, as an opportunity to
try evidentiary issues and determine a scope of remediation for homes affected by
reactive Chinese drywall. The Germano trial consisted of fourteen Virginia homeowners
whose seven homes contained defective drywall allegedly produced by Taishan
Gypsum Co. Ltd, f/k/a Shandong Taihe Dongxin Co. Ltd. The Court entered a default
judgment against Taishan in November 2009. After a week long trial in February 2010,
the Court awarded the Germano plaintiffs $2,609,129.99 for their losses caused by
Taishan.

1

Sean Payton is the head coach of the New Orleans Saints.
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Through the Germano trial it became apparent that the defective Chinese-manufactured
drywall contained high levels of strontium and elemental sulfur. Moreover, the affected
drywall releases three gases, hydrogen sulfide (H2S), carbonyl sulfide (COS), and
carbon disulfide (CS2). These sulfur gases corrode metals, specifically copper and
silver.
The Hernandez bellwether dealt with the same issues as did Germano except the trial
proceeded against Knauf. In Hernandez, the plaintiffs presented only one home which
contained Knauf drywall. The Court awarded the Hernandez family $164,049.64 for
their losses caused by Knauf.
Notably, the MDL is not mandatory. Due to diversity issues, much of the litigation is in
state court. In Armin and Lisa Seifart v. Knauf Gips KG, et al. in the 11th Circuit Court in
and for Miami-Dade County, Florida, Case No. 09-38887-CA-42, a jury awarded the
Seifarts $2,470,000. Notably, Banner Supply, the Florida based supplier of the Knauf
drywall, was found to be 55% at fault compared to 35% attributed to Knauf, which did
not participate in the trial. Both Rothchilt International, a Chinese exporter, and La
Suprema Enterprises, a Florida based importer, were attributed 5% of fault for their
actions pertaining to importation of the drywall. The main issue in this matter was a
confidentiality agreement that Banner entered into with Knauf that forbade Banner to
disclose any knowledge of possible defects in Knauf’s product. Both the home builder
and the drywall installer settled prior to trial.
Through the Seifart trial, it became known that Banner Supply was aware that there was
some defect in the Knauf drywall, particularly a strong odor. After Banner Supply
became aware that a defect existed in the Knauf drywall, representatives from Knauf
came to south Florida and participated in inspections of homes and sent drywall
samples to Knauf’s headquarters located in Iphofen, Germany for testing. Thereafter,
Knauf and Banner Supply entered into a confidential agreement that prohibited Banner
Supply’s disclosure of the Knauf defect.
III.

ISSUES RELATED TO FOREIGN MANUFACTURERS

The two manufacturers that produced defective drywall are Knauf and Taishan. Knauf
is an international, family owned company based in Iphofen, Germany, well known for
drywall gypsum boards, originally founded in 1932. It is alleged that Knauf’s
manufacturing plants, Knauf Plasterboard (Tianjin) Co., Ltd. and Knauf Plasterboard
(Wuhu) Co., Ltd., are controlled by the Knauf family members through a complex
scheme of limited partnerships and that through Knauf Gips, KG, the Knauf family
controls all aspects of its businesses.
Knauf Plasterboard (Tianjin) Co., Ltd. produced defective drywall. This company has
waived service of the Payton complaint – Omnibus I. However, the other Knauf
companies denied that jurisdiction is proper on the basis that their companies did not
manufacture the drywall nor were there any contracts with them. However, plaintiffs,
suppliers/importers and homebuilders all allege that the other Knauf companies are
liable for the actions of Knauf Plasterboard (Tianjin) because the Knauf companies are
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controlled by or through Knauf Gips, KG, Knauf International GmbH and Gegrüder
Knauf Verwaltungsgesellschaft KG.
Knauf Insulation GmbH is located in Shelbyville, Indiana. It is alleged that, through
Knauf Insulation’s efforts, four domestic companies were targeted as potential
customers of Knauf manufactured drywall. Again the non-manufacturing parties to this
litigation allege that Knauf Insulation’s actions were directed by Knauf Gips, KG, Knauf
International GmbH and Gegrüder Knauf Verwaltungsgesellschaft KG.
Taishan, which is not a related entity to Knauf, is a Chinese corporation located in
Tai’an City, Shandong Providence, People’s Republic of China.
A.

Jurisdictional Issues Related to Knauf and Taishan

Jurisdictional depositions are currently ongoing with Knauf Gips, Knauf Insulation, and
Knauf employees and representatives. Plaintiffs and other non-manufacturing
defendants assert that the jurisdiction is proper over the foreign Knauf entities, because
Knauf Gips directed its family of companies to target the United States, its citizens and
businesses for the sale of its drywall. Conversely, other Knauf entities, not including
Knauf Tianjin, allege that their companies are separate entities from each other and
more specifically did not manufacturer or contract with the plaintiffs, suppliers and
distributors, and homebuilders. They argue that jurisdiction is improper as to them.
Notably, on September 3, 2010 Taishan filed a motion to vacate the default judgment in
Germano. Taishan’s motion is based primarily on lack of personal jurisdiction and lack
of service of an amended complaint upon which the default judgment is based. In order
to determine whether there is a basis for personal jurisdiction, a district court must apply
a two-part analysis. City of Virginia Beach v. Roanoke River Basin Ass’n, 776 F.2d 484,
487-88 (4th Cir. 1985). The court must look to the law of the state to determine whether
there is jurisdiction over the defendant. Id. And the court is required to determine
whether the exercise of jurisdiction is consistent with federal due process. Id.
The “limits of due process” under the United States Supreme Court were articulated in
International Shoe Co. v. Washington:
[I]n order to subject a defendant to a judgment in personam, if he be not
present within the territory of the forum, he [must] have certain minimum
contacts with it such that the maintenance of the suit does not offend
”traditional notions of fair play and substantial justice”…
Whether due process is satisfied must depend … upon the quality and
nature of the activity in relation to the fair and orderly administration of the
laws which it was the purpose of the due process clause to insure. That
clause does not contemplate that a state may make binding a judgment in
personam against an individual or corporate defendant with which the
state has no contacts, ties, or relations.
326 U.S. 310, 319-320 (1945)(quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)).
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However, a defendant may be subject to specific jurisdiction when the cause of action
“arises from” the defendant’s forum related activities. Consulting Eng’rs Corp. v.
Geometric Ltd., 561 F.3d 273, 278 (4th Cir. 2009). Where a forum seeks to assert
specific jurisdiction over an out-of-state defendant who has not consented to suit there,
the requirement of meaningful contacts is satisfied if the defendant has purposefully
directed his activities at residents of the forum. Keeton v. Hustler Magazine, Inc., 465
U.S. 770, 104 S.Ct. 1473, 79 L.Ed.2d 790 (1984), and the litigation results from alleged
injuries that arise out of or relate to those activities. Burger King Corporation v.
Rudzewicz, 471 U.S. 462, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1985); Helicopteros
Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 104 S.Ct. 1868, 80 L.Ed.2d 404
(1984).
By requiring that a defendant must have purposefully availed himself of the privilege of
conducting activities within the forum state, thus invoking the benefits and protections of
its laws, the requirement ensures that he will not be haled into a jurisdiction solely as a
result of a random, fortuitous or attenuated contact, or by the unilateral activity of
another party or a third person. Asahi Metal Industry Co., Ltd. v. Superior Court of
California, 480 U.S. 102, 107 S.Ct. 1026, 94 L.Ed.2d 92 (1987); Burger King Corp., 471
U.S. at 475, 105 S.Ct. at 2183; Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 104
S.Ct. 1473, 79 L.Ed.2d 790 (1984); World-Wide Volkswagen Corp. v. Woodson, 444
U.S. 286, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980). Thus, where the defendant deliberately
engaged in significant activities within a state, or has created continuing obligations
between himself and residents of the forum, he manifestly has availed himself of the
privilege of conducting business there, and because his activities are shielded by the
benefits and protections of the forum's laws it is presumptively not unreasonable to
require the defendant to submit to the burdens of litigation in that forum as well.
Burnham v. Superior Court of California, 495 U.S. 604, 110 S.Ct. 2105, 2124-25, 109
L.Ed.2d 631 (1990) (Brennen, J., concurring); Asahi Metal Industry Co., 480 U.S. at
109, 107 S.Ct. at 1030; Burger King Corp., 471 U.S. at 476, 105 S.Ct. at 2184; WorldWide Volkswagen, 444 U.S. at 297, 100 S.Ct. at 567.
B.

Related Companies, Alter Ego Theory

There are allegations that Knauf Plasterboard (Tianjin) Co., Ltd., the manufacturer of
the drywall, was simply acting as a mere instrument of other Knauf companies and the
actual members of the Knauf family. The alter ego theory is based upon a parent
company being held liable for the acts of its subsidiaries.
Jurisdictional depositions
are currently ongoing regarding this theory of liability against Knauf Gips and other
Knauf entities.
Louisiana courts have recognized a number of circumstances in which it is appropriate
for the court to pierce the veil and pursue the shareholders. The imposition of the alter
ego doctrine is proper in cases where there is (1) commingling of shareholder and
corporate funds, (2) undercapitalization of the corporation, (3) a failure to follow the
corporate formalities required by law, (4) a failure to maintain separate bookkeeping
records, and (5) failure to hold regular governing meetings. Riggins v. Dixie Shoring
Co., Inc., 590 So.2d 1164, 1168 (La. 1991). Courts will look at the totality of the
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circumstances in determining whether shareholders are “conduct[ing] the corporation’s
business on a corporate footing.” McDonough Marine Serv., A Division of MARMAC
Corp. v. Doucet, 95-2087 (La.App. 1 Cir. 6/28/96); 694 So.2d 305.
The finding of an alter ego association under this scheme is more easily met where a
parent-subsidiary relationship exists. Additionally, “[c]ourts presume the institutional
independence of related corporations […] that may only be overcome by clear
evidence.” Turan v. Universal Plan Investments Ltd., 2001 WL 85902 (5th Cir. 2001).
While circumstantial evidence inferring a significant synergistic relationship between two
sister companies is relevant, such an inference is not in itself enough to find that one
acted as the alter ego for the other. Katz v. Princess Hotels Inter., Inc., 839 F.Supp. 406
(E.D.La. 1993). Essentially, it is necessary for a plaintiff to make a showing that one
company is actually acting as an alter ego before the court will pierce the corporate veil
and allow recovery from the other.
The Court of Justice of the European Union issued a press release on July 1, 2010
which notified the public that it had confirmed a fine of 85.8 million Euros on Knauf Gips
KG for its involvement in an anti-competition scheme it had with other drywall
manufacturers in Europe. This judgment is of particular interest because the Court of
Justice stated that “having analysed all [the] evidence, [it concluded] that the companies
belonging to the Knauf family constitute an economic unit.” See Court of Justice of the
European Union, Press Release No. 68/10, Luxembourg, July 1, 2010.
IV.

FOCUSING ON THE DOMESTIC DISTRIBUTOR

Many plaintiffs have filed suit against the non-manufacturing distributors without naming
the manufacturers, Knauf or Taishan. The complaints or petitions for damages allege
product-liability type claims including that the domestic distributors/suppliers breached
the warranties of fitness for particular purposes, ordinary use and merchantable quality.
Many plaintiffs also allege the distributors and suppliers were negligent in inspecting,
selling, and supplying the drywall without thoroughly inspecting and testing the drywall
for defects. Notably the Chinese-manufactured drywall meets ASTM C36 standards.
Plaintiffs also allege that the distributors and suppliers were negligent in their failure to
recall or notify users of the drywall at the earliest date that it was known the drywall was
defective. Notwithstanding allegations of property damage, the plaintiffs also seek
damages based upon personal injuries for health related problems allegedly associated
with the defective drywall.
A.

Liability of the Non-Manufacturer Distributor

Many of the domestic distributors and suppliers are relying on the pass-through
provisions of products liability to be indemnified by the manufacturers. As drywall
installers and homebuilders are being brought into this litigation, they are consequently
looking towards the domestic distributors and suppliers as the sellers of the product for
indemnification. In turn, the distributors and suppliers are filing cross-claims or third
party demands against the Chinese drywall manufacturers for the defective product and
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indemnification. Ultimately, all those involved in the installation and distribution of the
defective drywall look to the entity that supplied the product to them for indemnification.
For most, all roads can lead back to Knauf or Taishan.
Some of the distributors are faced with liability as a “manufacturer.” Venture Supply, the
Virginian supplier of Taian Taishan Plasterboard Co. drywall, re-branded the drywall.
Thus, it is likely that Venture Supply will be liable to the Virginia plaintiffs for its rebranding of the drywall.
A different issue facing another domestic distributor is that of Banner Supply, the Florida
based supplier of Knauf drywall, who became aware that a defect existed and entered
into a confidential agreement with Knauf. The agreement forbade Banner Supply to
disclose that the Knauf drywall was defective. Accordingly, in Armin and Lisa Seifart v.
Knauf Gips, KG, et al in the 11th Circuit Court in and for Miami-Dade County, Florida,
Case No. 09-38887-CA-01, the jury found Banner Supply 55% at fault compared to 35%
attributed to Knauf.
The pertinent statute in Louisiana is the Louisiana Products Liability Act (LPLA)(La. R.S.
9:2800.52 et seq.) which provides that the manufacturer of a product shall be liable to
the claimant for damage caused by the product. A seller under the LPLA is “entity who
is not the manufacturer and who is in the business of conveying title to or possession of
a product to another person or entity in exchange for anything of value.”
The LPLA also provides that, besides the actual manufacturer of the thing, a
manufacturer can also be: (1) a person or entity who labels a product as his own or
who otherwise holds himself out to be the manufacturer of the product; (2) a seller of a
product who exercises control over or influences a characteristic of the design,
construction or quality of the product that causes damage; (3) a manufacturer of a
product who incorporates into the product a component or part by another
manufacturer; and (4) a seller of a product of an alien manufacturer if the seller is in the
business of importing or distributing the product for resale and the seller is the alter ego
of the alien manufacturer.
Moreover, in Louisiana a non-manufacturing seller of a defective product is not
responsible for damages in tort absent a showing that he knew or should have known
the product was defective and failed to declare it. Haley v. Wellington Specialty
Insurance Company, 44,014 (La. App. 2nd Cir. 2/25/09), 4 So.2d 307. Nor is a nonmanufacturing seller required to inspect the product prior to sale to determine the
possibility of inherent vices and defect. Id.
A products liability claim in Alabama must be brought pursuant to the Alabama
Extended Manufacturer’s Liability Doctrine (AEMLD). The AEMLD is a “judicially created
accommodation of Alabama law to the doctrine of strict liability for damages or injuries
caused by allegedly defective products.” Keck v. Dryvit Systems, Inc., 830 So.2d 1, 5
(Ala. 2002). Note that there is no statutory provision for products liability in Alabama.
The elements were established in 1976, and have remained unchanged: “To establish
liability, a plaintiff must show: (1) he suffered injury or damages to himself or his
7
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property by one who sells a product in a defective condition unreasonably dangerous to
the plaintiff as the ultimate user or consumer, if (a) the seller is engaged in the business
of selling such a product, and (b) it is expected to and does reach the user or consumer
without substantial change in the condition in which it is sold.” Casrell v. Altec
Industries, Inc., 335 So.2d 128, 132-133 (Ala. 1976); see also Tanksley v. ProSoft
Automation, Inc., 982 So.2d 1046, 1049-50 (Ala. 2007) (applying the doctrine using the
exact same standards as established in Casrell). This doctrine by its terms applies to
sellers, and not merely manufacturers. Further, the second part of the test clearly
establishes that the good faith of the seller is irrelevant: “(2) Showing these elements,
the plaintiff has proved a prima facie case although (a) the seller has exercised all
possible care in the preparation and sale of his product, and (b) the user or consumer
has not bought the product from, or entered into any contractual relation with, the
seller.” Casrell, 982 So.2d at 133 (emphasis added).
Alabama law provides for an affirmative defense to some non-manufacturer distributors
known as the “lack of causal relation” defense. See Huprich v. Bitto, 667 So.2d 685
(Ala. 1995); see also: Sparks v. Total Body Essential Nutrition, Inc., 2009 WL 2105533
(Ala. 2009); Mathis v. Harrell Co., Inc., 828 So.2d 248 (Ala. 2002). This defense will
apply where the defendant-supplier received the product in a defective condition, that
he did not contribute to such condition, and that he did not possess either knowledge or
an opportunity to inspect the product that was superior to the purchaser. See Bitto 667
So.2d at 688.
B.

Burden of Proof Regarding Notice

In 2006 Banner Supply notified Knauf that there was a problem with their product.
Thereafter, Knauf representatives inspected several Florida homes in which their
product was installed and forwarded samples of the drywall to Knauf’s headquarters in
Germany. Thereafter, Knauf and Banner Supply entered into an undisclosed
agreement that forbade Banner Supply to disclose any information concerning problems
related to Knauf’s drywall. Presumably, these circumstances are enough to establish
notice.
In June 2008 the Florida Department of Health began receiving its first concerns related
to Chinese-manufactured drywall. Likewise, in February 2009, the Louisiana Office of
Public Health began to receive complaints related to Chinese-manufactured drywall.
C.

Duty to Warn with Post Sale Knowledge

In the Third Restatement of Torts: Product Liability, the American law Institute provided
in §10 a post-sale duty to warn. In particular, § 10 provides as follows:
1.

One engaged in the business of selling or otherwise distributing products
is subject to liability for harm to persons or property caused by the seller’s
failure to provide a warning after the time of sale or distribution of a
product if a reasonable person in the seller’s position would provide such
warning.
8
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2.

A reasonable person in the seller’s position would provide a warning after
the time of sale if:
a.

the seller knows or reasonably should know that the product poses
a substantial risk of harm to persons or property; and

b.

those to whom a warning might be provided can be identified and
can reasonably be assumed to be unaware of the risk of harm; and

c.

a warning can be effectively communicated to and acted on by
those whom a warning might be provided; and

d.

the risk of harm is sufficiently great to justify the burden of providing
a warning. Restatement (Third) of Torts: Products Liability (1998).

Through the Seifart trial, it became known that Banner Supply was aware that there was
some defect in the Knauf drywall. Representatives from Knauf visited south Florida and
participated in inspections of homes. As part of the inspections, drywall samples were
sent to Knauf’s headquarters located in Iphofen, Germany for testing. Thereafter, Knauf
and Banner Supply entered into a confidential agreement that prohibited Banner
Supply’s disclosure of Knauf’s defect. The Seifart jurors apportioned 55% of fault to
Banner Supply while only allocating 35% of fault to Knauf.
V.

TORT REFORM AND REACTIVE LEGISLATION

Due to the litigation surrounding the defective Chinese manufactured drywall, many
legislators have introduced new legislation on both the state and federal level. The
following are examples of pending and newly enacted legislation.
Senate Bill:1606 Foreign Manufacturers Legal Accountability Act of 2009 introduced by
Senator Sheldon Whitehouse (D-RI) on August 6, 2009 would require foreign
manufacturers of products imported into the United States to establish registered agents
in the United States who are authorized to accept service of process against such
manufacturers. This bill was sent to Committee for review.
Senate Bill 2850: Chinese Drywall Homeowners Assistance Act was introduced by
Senator David Vitter (R-LA) on Dec. 8, 2009. This bill would permit the use of federal
funds to remediate damage caused by defective drywall. This bill has been referred to
Committee for review.
H.R. 4881: Toxic Drywall Homeowners Relief Act of 2010 was introduced by
Representative Rob Wittman (R-VA) on March 18, 2010. This bill would amend the
Internal Revenue Code to allow deductions of remediation costs, alternative living
expenses, and credits for the costs of moving to and from temporary housing while
primary residences are being remediated. This bill was referred to Committee for
review.
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On March 25, 2010 the State of Florida House Insurance Committee passed HB 1133
which would grant immunity to builders and developers who used defective drywall from
claims if the builders and developers agreed to repair and remediate the homes.
H.R. 6071: Emergency China Trade Act of 2010 was introduced by Representative Brad
Sherman (D-CA) on July 30, 2010. This bill was introduced to withdraw the normal
trade relations treatment from the products of the People’s Republic of China, to provide
for a balanced trade relationship between China and the United States. H.R. 6071 was
referred to Committee for review.
In July 2010, Louisiana’s Governor Bobby Jindal signed into law Louisiana Senate Bill
595 that prohibits homeowner’s insurance policies to cancel or deny renewal due to
claims made for the presence of Chinese-manufactured drywall.
VI.

APPROACHES TO SETTLEMENT

Various supplier defendants and Knauf are attempting settlement. However, due to
confidentiality agreements, disclosure of the details is prohibited. On September 10,
2010, Judge Fallon ordered that the Plaintiffs’ Steering Committee in MDL 2047 and the
Knauf defendants participate in a mandatory settlement negotiation on September 15,
2010. The Knauf defendants were ordered to have representatives with settlement
authority present at the settlement conference.
On October 14, 2010 the Plaintiffs’ Steering Committee, Knauf and domestic drywall
suppliers announced a Pilot Remediation Program that would remediate 300 homes
that contain Knauf drywall in Louisiana, Mississippi, and Florida. There is hope that the
pilot program can be expanded to a global settlement. The parties contributing to the
pilot program would be released from litigation by the plaintiffs. As part of the pilot
program the remediation contractor would certify that no defective drywall remained in
the home and the homeowners would receive an environmental certificate that the
homes are free of defective drywall. The plaintiffs, however, reserve their rights as to
bodily injury claims.
Judge Eldon Fallon ordered the following remediation protocol as part of the Hernandez
and Germano bellwether trials: 1) The entire electrical system must be removed and
replaced; 2) All copper and silver plumbing components must be removed and replaced;
3) The entire HVAC system must be removed and replaced; 4) All major appliances and
consumer electronics must be removed and replaced; 5) All cabinetry, trim, fixtures and
bathroom porcelain must be removed and replaced; 6) Certain personal effects must be
removed and replaced due to the offensive smell of drywall; and 7) A comprehensive
cleaning of the residence is required with a 30 day air-out of the home.2

2

Findings of Fact & Conclusions of Law, Document relating to Germano, et al. v. Taishan Gypsum Co.
Ltd., et al., Case No. 09-6687, Document 2380, In Re: Chinese Manufactured Drywall Products Litigation,
MDL No. 2047.
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VII.

IMPACT ON FUTURE PRODUCTS AND CONSTRUCTION LITIGATION

Those who handle construction and products liability litigation need to be concerned
with the precedents that are being set by Chinese Drywall Litigation. First, the focus is
shifting to domestic distributors. The burden of proof regarding notice of the defect may
be diluted in efforts to establish liability on local, solvent parties. We have learned that
conformity to ASTM standards does not mean that the product cannot be defective or
destructive. There may also be an enhanced duty to inspect foreign products. Many of
the suppliers and importers of the drywall received certificates of warranty that stated
that the drywall was free from defects in materials and workmanship. The question now
is whether non-manufacturing suppliers and importers must do their own testing and
inspecting.
We are also seeing a push to expand the duty to warn in the post sale context. What is
the duty a non-manufacturing supplier has to the industry? The liability arising from the
Knauf-Banner Supply agreement shows that the domestic supplier may face greater
exposure than the manufacturer when the problem is discovered and not disclosed.
Finally, the damages from Chinese Drywall are potentially catastrophic when one
considers the cost of gutting a home to the studs and replacing electrical and HVAC
systems. The settlement efforts have focused on fixing the problem. We will see
whether a practical solution works on large-scale litigation, and if those at the end of the
line are willing to wait for the defendants to pay a contractor to fix the problem. The
plaintiffs may not like the risky bet on the solvency of those funding the remediation.
The settlement effort may also lead to new litigation over the warranty for the repairs
and who is responsible if the remediation is not done correctly.
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TRIAL MASTERS – 100 DAYS BEFORE TRIAL:
HOW TO MANAGE DISAGREEMENTS WITH
YOUR CLIENT REPRESENTATIVE
BY RONALD J. CLARK
I.

INTRODUCTION

It is commonly said that there is no single correct way to try a case.
Lawyers have different styles and preferred approaches. Similarly,
corporate defendants and their representatives have differing styles and
expectations. It is not surprising, then, that disagreements between
corporate representatives and their outside counsel will occasionally arise.
Whether it is a disagreement over case evaluation, or over the most
effective way to present the case, how the attorney interacts with his/her
client when their views do not mesh may have as much impact on whether
the professional relationship continues past that particular case as the trial
result itself.
II.

THE GOLDEN RULE APPLIES

First, it goes without saying that, in managing disagreements with clients,
the golden rule applies: treat your clients the way you would want to be
treated. Thus, the following are all bad approaches and to be guarded
against:

III.



Placing blame



Creating a “defensive” atmosphere



Speaking in a condescending way



Ignoring ideas and comments



Raising your voice

LESSONS FROM ABE LINCOLN

In her recent bestselling biography on Abraham Lincoln (“Team of
Rivals”), historian Doris Kearns Goodwin explored how our 16th President
took the unusual step of putting his rivals for the presidency onto his
cabinet. Most of them excoriated Lincoln prior to his election because
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they felt he was not the best choice for the country. Conflict continued
and tempers flared within his cabinet even up to his re-election. Lincoln
felt that the contrast of ideas and personalities would ensure that all points
of view would be considered and the “best idea” would win out.
There are advantages and challenges for a trial lawyer who has a
sophisticated and litigation-savvy client. One of the challenges can be a
feeling by the trial lawyer that his/her evaluation and trial strategy are
continually being second-guessed. But in reality, the input from a
sophisticated client benefits the overall effort. That is, unless the contrast
of ideas and strategies cements into conflict and hard feelings. Here are
some ideas on how trial lawyers can gain the advantage of a “second set
of eyes” from their client without either capitulating on a sound position, or
creating bad feelings going forward.
A.

Think Before You Speak, And Never Use Email For
Emotionally Charged Issues

Goodwin writes in her book about an episode when Lincoln was angry
with General Meade for not pursuing the confederates after beating them
at Gettysburg. Lincoln was upset, but as he often did in such situations,
he waited for his emotions to settle. After further consideration, he ended
up not sending the letter at all, and instead placed it in an envelope
inscribed: „To General Meade, never sent or signed.‟” Lincoln saw that
expressing anger in writing is never productive. He did convey his
sentiments through his team but in verbal form, not written. Lincoln got his
point across, changed Meade‟s behavior, and ultimately modeled for his
staff how to handle conflicts.
In today‟s world, where email has become a primary means for
communication, it is important that we consider whether email is the
correct way to interact with a client on an issue where there is
disagreement.
B.

Allow For The Possibility That You Are Wrong

In a letter to General Ulysses S. Grant, Lincoln admitted being wrong on a
strategic military route during the Civil War to capture Vicksburg,
Mississippi. President Lincoln wrote, "I now wish to make the personal
acknowledgment that you were right, and I was wrong."
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If the interaction with the client is approached as a “challenge,” the lawyer
will feel the need to defend his/her position. Try instead to look at the
exchange as a due diligence test intended to check assumptions and
ensure the best decision. Disagreement is a symptom of something
bigger. Just as a doctor sees symptoms as clues in diagnosing and
ultimately healing a patient, we should see disagreements with our client
as a symptom that we may be off base – a chance to analyze the issue
more thoroughly.
C.

Make Sure You Are Understanding Their Position

You cannot really respond directly to an area of disagreement until you
correctly understand the other person‟s position. So often conflicts arise
and linger which were actually generated by a misunderstanding of the
other person‟s position. One way to minimize that risk and to demonstrate
your interest in understanding the other person‟s point of view is to
paraphrase your understanding of their view in one or two sentences, e.g.
"So, as I understand it, you‟re saying that...."
D.

“Us” Versus The Problem

In speaking with one of his opponents, Lincoln stated “You have more of
that feeling of personal resentment than I. A man has not time to spend
half his life in quarrels. If any man ceases to attack me, I never remember
the past against him.”
Recognize that, in many cases, the other person is not just “being
difficult” – real and valid differences can lie behind conflictive positions.
By separating the problem from the person, real issues can be debated
without damaging working relationships. It‟s important that the tone be
one of mutual teamwork addressed toward a mutual problem. Instead of
adopting a "me versus you" mentality, try an "us versus the problem"
attitude. Continually reinforce the joint goal.
E.

Phrase Any Concerns From The Viewpoint Of Jury Or Judge

If the discussion requires a criticism of the client‟s view or opinion, try
phrasing it not as a direct criticism from you but as how the judge or jury
may respond, e.g., “I‟m concerned that our jury will look at that issue
differently.”
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F.

Suggest Outside Input, If Appropriate

Sometimes a rational discussion with the client on the differing evaluation
or approach is not enough to resolve the issue. Widening the circle of
participants may help. Sometimes that may involve suggesting a “round
table” of others within the client organization, or even retaining a
consultant (e.g., a retired judge, or very experienced lawyer) to bring a
fresh and unbiased perspective. Be open to the idea that a third position
may exist, and that you can get to this idea jointly.
G.

When The Issue Is Resolved, Embrace It

When the issue is resolved, embrace it as a “joint decision,” and move
forward in that fashion. No keeping track of “who‟s idea it was,” and no
post-mortem comments that could reflect negatively on the client.
IV.

BENEFITS OF CONFLICT

The good news is that, by resolving conflict successfully, you can solve
many of the problems that it has brought to the surface, as well as getting
benefits that you might not at first expect:


Increased understanding: The discussion needed to resolve
conflict expands people‟s awareness of the situation, giving
them an additional insight into the case.



Increased cohesion: When a disagreement is resolved
effectively, the lawyer and client can develop stronger
mutual respect, and a renewed faith in their ability to work
together.



Improved self-knowledge: Conflict pushes individuals to
examine their own assumptions and views in close detail,
helping them see things they may have otherwise not seen,
sharpening their focus, and enhancing their effectiveness.

However, if conflict is not handled effectively, the results can be negative
and long-lasting. Unresolved conflict or disagreement resolved in a way
that doesn‟t allow “buy in” by both parties can quickly turn into personal
dislike. Teamwork breaks down.
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V.

DIFFERENT STYLES OF CONFLICT RESOLUTION

In the 1970s, Kenneth Thomas and Ralph Kilmann identified five main
styles of dealing with conflict that vary in their degrees of cooperativeness
and assertiveness. They found that people typically have a preferred
conflict resolution style. However, they also noted that different styles
were most useful in different situations.
In a lawyer-client setting, there will be many factors influencing how
disagreements are resolved: things like prior experience, geographical
considerations, personality types, etc. Knowing how your client tends to
approach conflict and disagreement can aid the lawyer in working through
a disagreement.
The different styles of conflict resolution are categorized as follows:
Competitive: People who tend towards a competitive style take a firm
stand, and know what they want. They usually operate from a position of
power, drawn from things like position, rank, expertise, or persuasive
ability. This style can be useful when there is an emergency and a
decision needs to be made fast; when the decision is unpopular; or when
defending against someone who is trying to exploit the situation selfishly.
However, it can leave people feeling bruised, unsatisfied, and resentful
when used in less-urgent situations.
Collaborative: People tending towards a collaborative style try to meet
the needs of all people involved. These people can be highly assertive
but unlike the competitor, they cooperate effectively and acknowledge that
everyone is important. This style is useful when you need to bring
together a variety of viewpoints to get the best solution; when there have
been previous conflicts in the decision-making group; or when the
situation is too important for a simple trade-off.
Compromising: People who prefer a compromising style try to find a
solution that will at least partially satisfy everyone. Everyone is expected
to give up something, and the compromiser also expects to relinquish
something. Compromise is useful when the cost of conflict is higher than
the cost of losing ground, when equal strength opponents are at a
standstill, and when there is a deadline looming.
Accommodating: This style indicates a willingness to meet the needs of
others at the expenses of the person‟s own needs. The accommodator
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often knows when to give in to others, but can be persuaded to surrender
a position even when it is not warranted. This person is not assertive, but
is highly cooperative. Accommodation is appropriate when the issues
matter more to the other party, when peace is more valuable than winning,
or when you want to be in a position to collect on this “favor” you gave.
However, people may not return favors, and overall this approach is
unlikely to give the best outcomes.
Avoiding: People tending towards this style seek to evade the conflict
entirely. This style is typified by delegating controversial decisions,
accepting default decisions, and not wanting to hurt anyone‟s feelings. It
can be appropriate when victory is impossible, when the controversy is
trivial, or when someone else is in a better position to solve the problem.
However, in many situations, this is a weak and ineffective approach to
take.
Once you understand the different styles, you can use them to think about
the most appropriate approach (or mixture of approaches) for the situation
you‟re in, and the client you are dealing with. You can also think about
your own instinctive approach, and learn how you modify it, if necessary.
Ideally, you can adopt an approach that meets the situation, resolves the
disagreement, respects people‟s legitimate interests, and avoids
damaging working relationships.
VI.

COMMON STEPS IN RESOLVING A DISAGREEMENT
A.

Step One: Set The Scene

If you are involved in the conflict, emphasize the fact that you are
presenting your perception of the problem. Use active listening skills to
ensure you hear and understand other‟s positions and perceptions.


Restate



Paraphrase



Summarize

6
SF/1889379v1

B.

Step Two: Gather Information

Here you are trying to understand the other person‟s viewpoint and
confirm that you respect his or her opinion and need his or her
cooperation to solve the problem.
Try to understand his or her motivations and goals, and see how your
actions may be affecting these.


Listen with empathy and see the conflict from the other
person‟s point of view.



Identify issues clearly and concisely.



Remain flexible.

C.

Step Three: Agree To The Problem

This sounds like an obvious step, but often different underlying needs,
interests, and goals can cause people to perceive problems very
differently. You will need to agree to the problems that you are trying to
solve before you will find a mutually acceptable solution.
Sometimes different people will see different but interlocking problems – if
you can‟t reach a common perception of the problem, then at the very
least, you need to understand what the other person sees as the problem.
D.

Step Four: Brainstorm Possible Solutions

If the client is going to feel satisfied with the resolution, he/she must have
fair input in generating solutions. Brainstorm possible solutions, and be
open to all ideas, including ones you never considered before.
E.

Step Five: Negotiate A Solution

By this stage, the conflict may be resolved: Both sides may better
understand the position of the other, and a mutually satisfactory solution
may be clear to all.
However, you may also have uncovered real differences between your
positions. This is where a technique like win-win negotiation can be useful
to find a solution that, at least to some extent, satisfies everyone.

7
SF/1889379v1

There are three guiding principles here: Be Calm. Be Patient. Have
Respect.

Ronald J. Clark
Bullivant Houser Bailey PC
Portland, Oregon
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CONSTRUCTION DEFECT CLAIMS:
AN UPDATE1
BY
THOMAS F. SEGALLA
(tsegalla@goldbergsegalla.com)
MATTHEW S. LERNER
(mlerner@goldbergsegalla.com)
I.

INTRODUCTION

No one will dispute that construction defect litigation, whether raised in the
liability or insurance coverage setting, can be complex, time consuming and
fraught with pitfalls for the unwary. Whether involving claims of Chinese drywall,
mold, plumbing leaks, toxic gases or carbon monoxide, builders, construction
managers, homeowners and their counsel and insurers must keep abreast of
current case law which can differ from jurisdiction to jurisdiction. As the
construction industry rebounds, a clear understanding of the relevant issues is
critically important. This article provides a current compendium of cases that
consider various liability and/or coverage issues faced by participants in this
growing area of litigation. The following questions are asked and answered by
these cases:
A.

Coverage
1.

Whether there is “property damage” within the definition of
the policy

2.

Whether there is an “occurrence” that triggers coverage

3.

Personal injury not covered under a wrap up or OCIP policy

4.

Application of exclusion

5.

Lack of notice provided to the insurer

6.

What is an “insured contract”

7.

“Your work” exclusion and the subcontractor exception

1

If you have any questions about any cases reported in this Update, please contact Tom
Segalla at 665 Main Street, Suite 400, Buffalo, New York 14203-1425; by phone at (716) 5665480; or email at tsegalla@goldbergsegalla.com. You can also contact Matthew S. Lerner at
8 Southwoods Boulevard, Suite 300, Albany, New York 12211-2364; by phone at (518) 9354230 or by email at mlerner@goldbergsegalla.com.

SF/1875890v1

1

B.

II.

Liability
1.

The enforceability of an arbitration clause in a purchase
contract

2.

Application of a statute of repose to a construction defect
claim

3.

The lack of privity defense asserted by a builder regarding a
designer‟s faulty design plans

4.

The economic loss doctrine and an exception to the
doctrine

5.

Expert testimony regarding a contractor‟s standard of care

6.

Transfer of venue motion regarding out-of-state construction
project

C0VERAGE CASES
A.

California
1.

Coverage Afforded – No Agreement to Guarantee
Performance
a.

S.J. Amoroso Construction Company, Inc. v.
Executive Risk Indemnity, Inc., 2009 U.S. Dist.
LEXIS 116080 (N.D. Cal. Dec. 14, 2009)

The underlying action involved claims against various developers for faulty
construction after an assignment of the contract from one developer to another.
The original developer who contracted with the owner was an insured under a
D&O policy issued by Executive Risk. Executive Risk denied coverage under its
policy contending, among other things, that coverage was excluded under
Exclusion III(C)(2) which excludes coverage for claims “based on, arising from,
or a consequence of any actual or alleged liability of insured organization under
any written or oral contract.” After reviewing a series of correspondence
between the insured/developer, the other developers and owner, the Court
concluded that the exclusion was inapplicable because an “agreement” within
the exclusion (i.e. an agreement to guarantee performance of the construction
contract) was not entered into by the insured.
Practice Note: The Court dismissed the insured‟s
bad faith claim because it was not damaged.
Specifically, the insured was being defended by its
other insurance carrier and therefore, was not
damaged because its bad faith claim was predicated
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on a failure to defend a claim not a failure to
indemnify.
B.

Florida
1.

No “Property Damage” Found
a.

Amerisure Mut. Ins. Co. v. Auchter Co., 2010 U.S.
Dist. LEXIS 9670 (M.D. Fla., Jacksonville Div. Feb. 4,
2010).

The owner of an inn and conference center made allegations against Auchter
that falling roof tiles which were constructed by Auchter caused damage to the
roof. There were no allegations made that the falling roof tiles damaged any
other property or that any other components of the building were damaged. The
owner did allege that it suffered lost profits because the building would be
unstable during the course of roof repair and replacement.
Previous to the motions before the court, an arbitration award had been issued
in favor of the owner against Auchter. Amerisure instituted this declaratory
judgment action and moved for summary judgment contending that the claim
against Auchter was not covered by its CGL policy. It was Amerisure‟s position
that the claims were not covered “property damage” under the policy because
the damaged property was limited to the roof itself, as opposed to damage to
some other property which would be covered (barring some other policy
exclusion). The Court framed the question as follows:
Is the cost for the removal and replacement of the
entire roof including the non-defective roof tiles
“property damage” when the faulty installation has
caused physical damage to some of the individual
roof tiles, and can only be remedied by replacing the
entire roof?
In this case, the owner purchased the tiles which were installed by the
subcontractor under the supervision of Auchter as general contractor. Applying
the holdings of the Florida Supreme Court, the Court granted Amerisure‟s
motion for summary judgment and concluded that, because the faulty
installation did not cause damage to some other component of the project, there
was no covered “property damage.”
Practice Note: In reaching its decision, the Court
notes that Florida is not alone in holding that
“property damage” simply does not occur when the
only damage is to the product itself and cites cases
in Washington., Missouri, South Dakota and
Tennessee.
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2.

Voluntary Payments Provision Denies Coverage as Does
Other Exclusions
a.

Rolyn Companies, Inc. v. R&J Sales of Texas, Inc.,
2009 U.S. Dist. LEXIS 106881 (S.D. Fla., Miami Div.
Nov. 16, 2009)

Two condominium associations retained Rolyn to repair damage caused by
hurricane Wilma. Rolyn retained a subcontractor, Precision, to conduct the
repair. During the course of repair, it rained heavily which resulted in water
intrusion causing significant damage. It was asserted that Precision‟s faulty
workmanship permitted the water intrusion. Rolyn was sued and instituted this
action against Crum & Forster (its insurer) and Admiral (Precision‟s insurer).
The Court granted Crum & Forster‟s motion for summary judgment holding that
the “voluntary payment provision” prevents recovery of the costs incurred by
Rolyn in repairing the interior of the premises. The Court also applied the
“absolute asbestos exclusion” and held that property that was replaced because
of asbestos is excluded from coverage. The Court also held that, to the extent
that any property damage would not have occurred but for “mold,” it is excluded.
With respect to the Admiral policy issued to Precision, the issue presented was
whether Rolyn qualified as an “additional insured.” The Court held that Rolyn
did not qualify as an additional insured because Rolyn and Precision had not
entered into an “insured contract” requiring Rolyn to assume the liability of
Precision. The Court also analyzed the “Roofing Operators Exclusion” and held
that it was clear and unambiguous and excluded coverage.
Practice Note: Courts will first examine whether
there is coverage under the insuring agreement and
if there is, the court will analyze the application of any
exclusion.
C.

Georgia
1.

“Property Damage” Caused by an “Occurrence” Found
a.

Hathaway Dev. Co. v. American Empire Surplus
Liner Ins. Co., 301 Ga. App. 65, 686 S.E.2d 855
(C.A. Ga. 1st Div. 2009)

The issue on this appeal was whether a general contractor can recover a
judgment against its plumbing subcontractor‟s CGL insurance policy. The
general contractor had sued the subcontractor for negligent construction and a
default judgment was secured against the subcontractor. In reaching its
decision, the Court defined the general contractor‟s rights under the
subcontractor‟s policy as follows:
“„one who obtains a judgment against the insured
and then seeks to enforce it against the insurer . . .
SF/1875890v1

4

derives his rights under the policy through the
insured‟ . . ., and he is entitled to recover under the
policy only if it appears that all conditions precedent
have been complied with . . . .”
It is generally recognized that general liability policies do not cover the costs of
fixing the faulty workmanship of a contractor or subcontractor because poor
workmanship does not constitute an “accident.” Similarly, the courts in Georgia
have held that negligently performed faulty workmanship that damages other
property may constitute an “occurrence” under a CGL policy. The Court noted
that, because it had been decided in the underlying action, the incidents
constituted an “occurrence;” the Exclusion (n)(sistership exclusion) did not
apply. Similarly, Exclusion (j)(5) and (j)(6) were inapplicable.
Practice Note: The Court in its decision made this
interesting comment: “„what constitutes property
damage and an occurrence in the realm of
construction defect claims against an insured general
contractor for the acts and/or omissions of its
subcontractors are perhaps the most litigated
insurance issues over the last several years.‟”
D.

Illinois
1.

No Damage to Property of Others
a.

CMK Dev. v. West Bend Mut. Ins. Co., 917 N.E.2d
1155. (Ill. App., 1st Dist. 2009)

CMK, a developer, got into a dispute with the owner of a home who presented a
long list of defects. West Bend, CMK‟s insurer, refused to represent CMK in an
arbitration. Thereafter, CMK and the homeowner agreed to settle their dispute
and CMK sued West Bend for failure to represent and pay any damages. Both
CMK and West Bend agreed that, under the CGL policy, damage caused by
defective workmanship, if the damage is to the property of others, is covered.
West Bend argued that the damage to the home did not qualify as damage to
property of others. CMK contended that three of the 58 defects triggered
coverage. The Court rejected CMK‟s argument that these three defects
qualified as damage to other property. The Court in reaching its decision noted
that the policy requires both “occurrence” and “property damage” to trigger
coverage. The three defects were a scratched tub and toilet bowl, concrete
work and cork flooring. The Court held that none of these defects were, even
potentially, damage to the property of others. Therefore, there was no coverage
or duty to defend under the CGL policy.
Practice Note: The Court outlined the rules of
construction for insurance contracts in the State of
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Illinois and determined that the policy was not
ambiguous.
E.

Kentucky (applying Indiana Law)
1.

No “Occurrence” for Subcontractor‟s Faulty Workmanship
and “No Property Damage”
a.

The Cincinnati Insurance Co. v. Beazer Homes Invs.,
LLC, 2010 U.S. App. LEXIS 2351 (6th Cir. Feb. 4,
2010).

Cincinnati instituted this action seeking a declaration that it was not obligated to
cover costs that Beazer incurred in repairing water damage to several homes
that Beazer built as a general contractor. The damage sought was not for the
repair of the allegedly faulty workmanship of one of Beazer‟s subcontractors, but
for damage to other components of the house caused by water intrusion that
resulted from the allegedly faulty workmanship. The Court held that the damage
at issue was not “property damage” caused by an “occurrence” under the
Cincinnati policy. In reaching its decision, the Court rejected the “collateral
estoppel” argument asserted by Beazer even though the language of the
Cincinnati policy had been litigated under the laws of another jurisdiction. In
applying Indiana law to the dispute, the Court concluded that each completed
house in its entirety is the work of Beazer and that damage to the contractor‟s
own work is not property damage under the policy. The Court further concluded
that the damage to the house was not caused by an “occurrence.” Specifically,
the Court followed the majority of jurisdictions that have held that defective
workmanship that results in damage only to the work product itself is not an
“occurrence” and that the act of hiring a subcontractor is an intentional act and
therefore not an “accident.”
Practice Note: General contractors are not left
without any protection against risks of this nature
because they can require performance bonds,
professional liability insurance or subcontractors‟
default insurance from their subcontractors or can
seek breach of contract claims against their
subcontractors.
F.

Louisiana
1.

“Property Damage” Caused by an “Occurrence” Exists
a.

Martco Ltd. Partnership v. Wellons, Inc., 558 F.3d
864 (5th Cir. 2009)

Martco sued Wellons for six separate contractual claims resulting from various
failures to a system designed by Wellons for Martco that resulted in unplanned
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downtime at the facility causing lost production, profits and business
opportunities. A jury awarded a verdict in favor of Martco. Previous to the trial
of action, Wellons had tendered its defense and indemnification under Admiral‟s
commercial general liability policy. Admiral refused the defense and indemnity
on the basis that the Martco complaint did not allege “property damage” caused
by an “occurrence” and based on various exclusions. The question the Court
asked and answered was whether the allegations against Wellons do not
unambiguously prevent a conclusion that coverage could exist. The Court held
that the allegations contained in the complaint state claims that may be covered
by the insuring clause and, therefore, there was a duty to defend. The Court
separately considered whether Admiral had a duty to indemnify. The Court held
that “loss of use” falls within “property damage” as defined by the policy and that
“property damage” was caused by an “occurrence.” Specifically, the Court
noted that the clear weight of authority in more recent cases considers defects
in construction that result in damage subsequent to completion to be “accidents”
and “occurrences” when they manifest themselves. The Court also rejected the
application of “products” completed operation hazards within the context of
exclusion (j)(6), exclusion (m)(exception), and the “work product” exclusion.
Practice Note: This case provides an analysis of
the rules of construction applicable to the
interpretation of an insurance contract and the
burdens of proof of the insured and insurer.
G.

Louisiana
1.

Personal Injury Not Covered
a.

Zeitoun v. Orleans Parish Sch. Bd., Westport Ins.
Corp., 2010 La. App. LEXIS 296 (La. Ct. App. Mar. 3,
2010)

The infant plaintiff was injured while playing kick ball at school when he struck
his head against the wall of the school building. At issue on this appeal was
whether there was coverage afforded to the plaintiff under the traditional wrap
up or OCIP policy issued to the owner of the school building. The plaintiff
contended that the OCIP policy is a commercial liability policy and therefore
provides coverage of the claims asserted. The Court, applying the traditional
rules of construction in Louisiana, found that there was not any ambiguity in the
policy. Further, the Court held that the policy applied solely to liability arising
from construction activity and did not afford coverage for personal injuries
sustained in a schoolyard.
Practice Note: In reaching its decision, the Court
noted that the injuries sustained were unrelated to
the construction on the premises and no repair or
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renovation work was being performed at the time of
the accident.
H.

Massachusetts (Applying New Hampshire Law)
1.

Exclusion j and Lack of Notice – No Coverage
a.

Acadia Ins. Co. v. Peerless Ins. Co., 2010 U.S. Dist.
LEXIS 4642 (Jan. 21, 2010)

The underlying action involved claims by a homeowner against Blackdog
Builders, Inc. (“Blackdog”) for damages to woodwork (i.e. shrinking, cracking
and separation) installed in the home by Blackdog. Acadia issued a CGL policy
to Blackdog which policy was succeeded by a policy issued by Peerless.
Acadia instituted this action against Peerless to recover damages arising from
an alleged breach of the duty to defend or indemnify Blackdog by Peerless for
the claims asserted by the owner for faulty work in the rehabilitation of the
owner‟s home. Both the Acadia and Peerless policies had identical terms.
Acadia assumed the defense of Blackdog because nearly all the damages
occurred prior to the termination of the Acadia policy. The parties did not
dispute that the damage to the original woodwork, as opposed to the new
woodwork installed, and the damage to the plumbing pipe constitutes “property
damage” from an “occurrence” within the meaning of the policy. The dispute in
this case involved whether “exclusion (j)” precluded coverage for these
damages. The Court analyzed the application of exclusions j(4)(“care, custody
and control”); j(5)(“performing operations”) and j6(“product-completed operation
hazards”) in the Peerless policy and found that they excluded coverage for the
damages alleged in the underlying action.
Practice Note: The Court also considered whether
the insured properly tendered the defense to the
insurer or provided proper notice of the claim. Also,
the Court considered an insurer‟s “right” to tender an
insured‟s defense to another insurer.
I.

Massachusetts
1.

No Property Damage and No Accidental Occurrence
a.

Friel Luxury Homes Constr., Inc. v. Probuilders
Specialty Co. RRG, 2009 U.S. Dist. LEXIS 121775
(Dec. 22, 2009)

Friel sued the homeowner in the underlying action for funds claimed to be owed
and the homeowner counterclaimed against Friel alleging that Friel and its
subcontractors failed to perform its renovation work consistent with even
minimum industry standards and misrepresented aspects of the nature and
scope of the work. Friel tendered the defense of the counterclaim to its insurer
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Specialty under a CGL policy. Specialty refused to defend Friel and contended
that there was no “occurrence” that resulted in “property damage” under the
policy. The Court held that the homeowner‟s counterclaim does not allege that
Friel‟s faulty work constitutes “physical injury” to the home such that there was
“property damage.” The Court noted that, in order for coverage to be triggered,
there must be physical damage to tangible property which does not include
costs associated with repairing or replacing the insured‟s defective work or
product. The Court further held that, under Massachusetts law, faulty
workmanship fails to constitute an “accidental occurrence” in a CGL policy.
Practice Note: The Court also considered the
“business risk exclusions” (i.e. damage to property,
damage to your product, damage to your work and
damage to impaired property).
J.

Minnesota
1.

Exclusion 2(j)(5)(Business Risk Doctrine) Applicable
a.

Grinnell Mut. Reinsurance Co. v. Steven Ripley,
2009 Minn. App. Unpub. LEXIS 1349 (Minn. Dec. 29,
2009)

Ripley, the developer of a home, was sued by the homeowner when water
seeped into the home causing damage. The homeowner alleged that the home
was negligently constructed, and that Ripley breached the contract and the
statutory new housing warranty. Grinnell defended Ripley under a reservation
of rights and instituted this declaratory judgment action. The homeowner sought
damages for repair costs, replacement costs, improvement costs and
diminished value of the home. The Court held that the damages sought by the
homeowner were arguably “property damages” under the policy; therefore, the
Court reviewed the applicable policy exclusions. The court held that exclusion
2(j)(5) squarely applied to the defects attributable to Ripley and his
subcontractors. In reaching its decision, the Court noted that under the
“business risk doctrine” (i.e. exclusion 2(j)(5)) a contractor‟s liability to make
good on products or work which is defective or to completely replace or rebuild
the deficient product or work is not what a CGL policy covers.
Practice Note: The court also discussed the “your
work” exclusion and the subcontractor‟s exception
and held that it was inapplicable.
K.

Mississippi
1.

“Occurrence” for Subcontractor‟s Actions or Inactions
a.
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LEXIS 71 (Miss. Feb. 10, 2010)
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Architex, the insured, notified Scottsdale, its insurer, of a purported “occurrence”
of faulty work performed. Specifically, it was claimed that there were not any
rebars placed in the foundation and building which was constructed by
subcontractor hired by Architex and that the building was a total loss.
Scottsdale denied Architex‟s demand for a defense and indemnification of the
underlying litigation and contended that “there was not any occurrence which
would trigger coverage under the Scottsdale Commercial Lines policies which
included a Commercial General Liability Part.” The Court considered the issue
of:
Whether the Circuit Court erred in concluding, as a
matter of law, that the intentional act of hiring
subcontractors by the insured general contractor
precludes the possibility of coverage.
In reversing the holding of the Circuit Court, this Court noted that “coverage
litigation often boils down to a dispute first over the meaning of the word
„accident‟ within the definition of „occurrence‟ and then the scope and application
of the „your work exclusion.‟” The Court recognized that there is a clear split of
authority regarding whether defective subcontractor construction constitutes an
occurrence under a CGL policy. After reviewing the holdings of various
jurisdictions, the Court found coverage under the Scottsdale policy and noted
that “an interpretation of the policy which views the term occurrence
categorically to preclude coverage for the simple negligence of a subcontractor
subverts the plain language and purpose of the CGL part of these policies.”
Consequently, the Court held that the policy unambiguously extends coverage
to Architex for unexpected or unintended “property damage” resulting from
negligent acts or conduct of a subcontractor.
Practice Note: For a discussion of the opposing
views, see the decision of the Supreme Court of
Kansas in Lee Builders, Inc. v. Farm Bureau Mut.
Ins. Co., 381 Kan. 844, 137 P.3d 486, 491 (2006).
L.

South Carolina
1.

Endorsement Eliminated Subcontractor‟s Exception to the
“Your Work” Exclusion
a.

Builders Mut. Ins. Co. v. Kevin G. Kalman d/b/a
Kalman Constr. Corp., 2009 U.S. Dist. LEXIS 114363
(D. S.C., Charleston Div. Dec. 8, 2009)

The owners of a single family dwelling sued Kalman for various construction
defects arising from Kalman‟s faulty workmanship (i.e. various violation of
construction codes; improper and faulty framing; and improper and faulty
installation of doors, etc.). Builders Mutual had issued a CGL policy to Kalman
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and the Kalman tendered its defense and indemnification of the homeowner‟s
claims to Builders Mutual. The issue presented in this declaratory judgment
action is whether there was coverage for “property damage” caused by an
“occurrence” and then whether any exclusions are applicable. The Court held
that because the defective construction resulted in substantial water intrusion
resulting in wood rot, staining and an unhealthy microbial growth in the home
which is property damage beyond that of the defective work product itself, the
homeowner alleged “property damage” caused by an occurrence which is
covered under the Policy. The Court, however, found that the “your work”
exclusion was applicable and there was no coverage afforded under the policy.
The Court also noted that an endorsement to the policy removed the
subcontractor‟s exception to the “your work” exclusion. With respect to the
homeowner‟s claim that the water intrusion resulted in microbial growth, the
Court noted that a portion of the claim may fall within the “fungus,” “mold,” etc.
exclusion.
Practice Note: The Court made it clear that property
damage to the defective work product itself was not
covered.
M.

Utah
1.

“Occurrence” No Occurrence for Reasonably Foreseeable
Consequences
a.

Cincinnati Ins. Co. v. Linford Bros. Glass Co. &
Arrowood Indem. Co., 2010 U.S. Dist. LEXIS 11226
(D. Utah, Cent. Div. Feb. 9, 2010).

Both Cincinnati and Arrowood issued CGL policies to Linford which supplied
windows, doors, and frames to a developer that was sued in the underlying
litigation for construction defects and consequential damages. Cincinnati
instituted this declaratory judgment action alleging that it did not have a duty to
defend or indemnify Linford in the underlying action nor did it have a duty to
indemnify or contribute to Arrowood for any defense costs or indemnity paid by
Arrowood on behalf of Linford in the underlying litigation. Arrowood seeks a
determination that Utah law applies, and that it does not have a duty to defend
or indemnify Linford in the underlying actions. The Court held that Utah law
applied to the interpretation of the Cincinnati policies and in doing so held that,
because the reasonably foreseeable consequences of negligently
manufacturing windows and doors include damage to property in which the
defective products are installed, there can be no “occurrence.” Therefore,
Cincinnati did not owe a duty to defend or indemnify Linford nor did it have an
obligation to indemnify Arrowood for defense costs or fees paid by Arrowood.
With respect to Arrowood‟s position that Utah law applied to the interpretation of
the Arrowood policy, the Court held that there was not enough information in the
record to determine Arrowood‟s obligations to provide coverage to Linford.
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Practice Note: It is important that a complete choice
of law analysis be conducted in advance of any
relevant motion.
III.

LIABILITY CASES
A.

Arizona
1.

The Scope of the Economic Loss Doctrine and Whether It
Extends to Architects
a.

Flagstaff Affordable Hous. Ltd. Partnership v. Design
Alliance, 2010 Ariz. LEXIS 11 (Az. Feb. 12, 2010)

The plaintiff building owner contracted with the defendant architect for the
design of eight apartment buildings and a community center to qualify as a low
income housing project. The apartments had to comply with the federal Fair
Housing Act‟s accessibility guidelines. The owner separately contracted with
the defendant contractor to construct the apartments. The apartments were
completed in 1996.
Nine years after the contract, the U.S. Department of Housing and Urban
Development filed a complaint against the plaintiff owner, alleging that the
apartment violated the accessibility guidelines. After settling with HUD, the
owner sued the architect and contractor, alleging that they had breached their
respective contracts and acted negligently. The contractor was later dismissed
from the action.
The trial court dismissed the complaint against the defendant architect on the
ground that the economic loss doctrine barred the claim, even though allegation
at issue involved a negligent design claim (not a construction defect) and that
the defendant was an architect. The Court of Appeals reversed, holding that the
economic loss doctrine does not bar negligence claims against design
professionals. The Supreme Court granted the defendant architect‟s petition for
review to address an issue of first impression for Arizona – i.e., the scope of the
economic loss doctrine and whether it encompasses claims against architects
and other design professionals.
The Supreme Court adopted a version of the economic loss doctrine and held
that “a plaintiff who contracts for construction cannot recover in tort for purely
economic loss, unless the contract otherwise provides.” The Court also
recognized that the doctrine does not bar tort recovery when economic loss is
accompanied by physical injury to persons or other property. The Court also
held that the economic loss doctrine applied to architects (and other design
professionals) and applied in the instant case.
Practice Note: The Court was careful to note that its
extension of the economic loss doctrine to architects
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was not based on the fact that architects were
considered “professionals”. The basis of the Court‟s
holding was the public policy goals underlying the
doctrine – leaving the parties to their commercial
remedies when a contracting party has incurred only
“economic loss,” in the form of repair costs,
diminished value, or lost profits.
B.

Delaware
1.

Narrow Exception to Economic Loss Doctrine Does Not
Apply
a.

Palma, Inc. v. Claymont Fire Co., No. 1, 2009 Del.
Super. LEXIS 426 (Del. Super. Ct. Nov. 18, 2009)

The general contractor on a construction project commenced an action against
an architectural firm, alleging a claim of negligent misrepresentation. The case
arose from the installation of an epoxy floor in a firehouse in Delaware. The
plaintiff general contractor alleged that the defendant architectural firm provided
“Drawings, plans, specifications, and other
architectural engineering and technical information”
that were “false, contained numerous errors,
omissions, discrepancies, and ambiguities, and were
not otherwise in compliance with the building and
design requirements.”
At oral argument, the general contractor‟s counsel suggested that its claim
extended to the defendant architectural firm‟s negligent misrepresentations to
the defendant company regarding the quality of the work performed on the
project by other firms, including the plaintiff‟s firm.
The defendant architectural firm moved to dismiss the complaint on the ground
that it does not allege a viable cause of action against the architectural firm
based on the “economic loss doctrine” interpreted in Delaware common law.
The court concluded that the doctrine barred the plaintiff general contractor‟s
claim, stating that the economic loss doctrine “is alive and well in Delaware.”
The court reasoned that the complaint alleged that the negligent
misrepresentation resulted in damage only to the epoxy floor itself, and the
costs to repair that damage. Based on this allegation, the court determined that
the economic loss doctrine applied.
The court also held that the exception to the economic loss doctrine established
in section 552 of the Restatement (Second) of Torts did not apply. For the §
552 exception to apply, (1) “the plaintiff must show that the defendant supplied
the information to the plaintiff for use in business transactions with third parties,”
and (2) the plaintiff must “show that the defendant is in the business of supplying
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information.” The court noted that the complaint failed to plead any fact that
implicated the exception. According to the allegations, the false information that
the architectural firm provided was not provided to the plaintiff.
At oral argument, the plaintiff‟s counsel represented that he could allege facts
that might implicate the § 552 exception. As such, the court granted the
architectural firm‟s motion to dismiss, with leave to seek to amend the plaintiff‟s
complaint.
Practice Note: The court cited a long list of
Delaware case law applying the economic loss
doctrine to prevent recovery for negligent
misrepresentations and other tort claims where only
economic damages are alleged.
C.

Florida
1.

Enforceability of Arbitration Clause in Purchase Contract
a.

Rodriguez v. Builders Firstsource-Florida LLC, 2010
Fla. App. LEXIS 535 (Dist. Ct. App., 4th Dist Jan. 27,
2010)

The plaintiffs purchased a luxury home in Boynton Beach that GL Associates,
GL Corp. and GL Florida designed. The defendant Builders Firstsource-Florida,
LLC was the window contractor. The plaintiffs commenced a personal injury
action against these defendants, claiming injuries from mold exposure caused
by the negligent design and construction of the luxury home. The plaintiffs
claimed property damages and personal-injury damages regarding substantial
adverse health consequences allegedly caused by the mold infestation.
The plaintiffs entered into a “Purchase Contract” with the design defendants
upon buying the luxury home. The “Purchase Contract” contained a mandatory
arbitration provision that applied to any claims associated with alleged design
and construction defects. The design defendants moved to compel arbitration
based on the applicable provision of the “Purchase Contract”. The plaintiffs
opposed the motion, arguing that the matter did not come within the mandatory
arbitration provision because their personal injury claims for mold exposure
were based on duties of care imposed by common law, not on the purchase
agreement containing the arbitration clause.
The appellate court affirmed the trial court‟s order granting the design
defendants‟ motion to compel arbitration, rejecting the plaintiffs‟ argument that
the matter was not arbitrable. In affirming the trial court‟s holding, the appellate
court compared two other cases in which the arbitration provisions were nonspecifically worded to include “[a]ny controversy, claim or dispute arising out of
or relating to this Contract or the purchase of the Unit” to a case in which the
arbitration provision specifically related to problems with the actual construction.
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The court noted that the “Purchase Agreement” in this case was similar to the
one case in which the arbitration provision specifically related to problems with
the actual construction.
The court‟s focus was on the terms the parties actually agreed on in the
“Purchase Contract”. The court reasoned that “[t]he language of the Purchase
Contract clearly and unambiguously require[d] submission to binding arbitration
for the claims stated in the amended complaint.” The court enforced the
arbitration clause based on the principle that it would not interfere with the
agreement that the parties freely entered into.
Practice Note: A mandatory arbitration provision
should be clear and expressly state that it related to
issues concern the actual construction. Courts will
hesitate to interfere with the parties clear intent to
arbitrate alleged claims regarding construction
defects.
D.

Georgia
1.

Application of Statute of Repose in Construction Defect
Claim
a.

Rosenberg v. Falling Water, Inc., 2009 Ga. App.
LEXIS 1447 (Ct. of Appeals, 2d Div. Dec. 28, 2009)

The plaintiff homeowner commenced a claim against the successor-in-interest
to the company that constructed his home. His claim was grounded on
allegations of negligent construction and fraud arising from the collapse of a
deck. The plaintiff homeowner commenced the action three years after the
applicable eight-year statute of repose expired. The trial court granted summary
judgment to the successor-in-interest, holding that the statute of repose barred
the claim. The court held implicitly that, even if the builder committed fraud in
the year of construction, it did not estop the builder from asserting the statute of
repose defense in connection with injuries the homeowner sustained 11 years
later.
The appellate court agreed, affirming the trial court‟s dismissal of the action. In
applying the statute of repose, it discussed the difference between a statute of
limitations (which can be tolled) and a statute of repose. The court also rejected
the plaintiff homeowner‟s argument that the successor-in-interest should be
equitably estopped from asserting the statute of repose defense because the
builder allegedly covered up his negligence when he built the deck. He alleged
that the builder used certain bolts that made it appear that the deck was properly
attached to the house. The appellate court rejected this argument, pointing out
that the cases upon which the plaintiff homeowner relied concerned instances
where the plaintiff‟s injury occurred before the statute of repose expired. The
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appellate court reasoned that those cases were distinguishable because the
accident in this case occurred three years after the statute of repose had
expired.
Practice Note: Statutes of repose can be an efficient
method to dispose of a matter. Check the respective
jurisdiction‟s statutes, procedure, and common law
for applicable statutes of repose. Additionally,
confirm whether a statute of repose must be
affirmatively asserted in a responsive pleading.
E.

Kentucky
1.

Builder‟s Defense of Lack of Privity with House Design Fails
a.

Hardesty v. Scot-Bilt Homes, Inc., 2010 Ky. App.
Unpub. LEXIS 201 (Ct. of App. Mar. 5, 2010)

The plaintiffs undertook construction of a house on a lot that they owned in
Jefferson County, Kentucky. The plaintiffs contract with Burns, the owner of
Scot-Bilt Homes, Inc., provided that he would construct the house in accordance
with the local building code. The plaintiffs provided Burns with a floor plan
sketch along with a picture of a house from a magazine. Burns recommended a
designer, Joe Dowdle, who prepared the site plan and billed Burns for his work.
However, the plaintiffs contracted with Dowdle to prepare plans and
specifications for the house.
After the plaintiffs moved into the completed house, they began to notice
construction defects. The defects included (1) the floor joists were inadequate
to support the weight of the house in violation of the building code; (2) the
foundation moved approximately two inches, which was evidenced by cracking
in the walls and brick veneer and a large crack in the basement floor; (3) there
was a chimney leak in the master bedroom and a second leak in the rear of the
house; (4) the porch, railing, and balusters began rotting within one year and
completed rotted away within four years of construction; (5) the rear deck had
suck approximately three inches; (6) they discovered a break in the main water
line entering the house due to a large rock over the water line; and (7) the HVAC
system had problems, which were attributed to Burns‟s installation of defective
coils.
After the close of both parties‟ evidence at trial, a jury returned a unanimous
verdict in favor of Burns. The plaintiffs then moved the court for a judgment
notwithstanding the verdict based on their claims that Burns violated the
Kentucky building code with respect to the floor joist and chimney leak and that
there was insufficient evidence to sustain a verdict for Burns. In denying the
motion, the trial court stated that, while the jury heard evidence regarding the
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code violations and the design of the house, Burns did not design the house, nor
did he hire and pay the designer.
Based on the strong Kentucky public policy of the “sacrosanct duty of a home
builder to construct a house in a workmanlike fashion,” the Court of Appeals
reversed the judgment in favor of Burns and remanded the case for a trial on
damages. The concluded that law, contract, and the building code coalesced to
compel a different outcome in the construction of the plaintiffs‟ house. The
Court recognized Kentucky common law that provides a heightened protection
for homeowners that, in some instance, superseded privity of contract. The
Court relied on this case law, as well as Kentucky‟s implied warranty of
habitability regarding home building.
One judge dissented, noting that, although the plaintiffs‟ house was fraught with
problems, the appellate court‟s review of a trial court‟s denial of a JNOV is
limited to a determination of whether the verdict of the jury was so palpably or
flagrantly against the evidence as to indicate the passion or prejudice influenced
the jury. The dissenting judge concluded that a review of the record revealed no
passion or prejudice that could have influenced the jury to render an improper
verdict.
Practice Note: The public policy entrenched in a
state‟s common law can sometimes trump defenses
such as privity. Research jurisdiction‟s common law
to determine whether there is a heightened standard
protecting homeowners.
F.

New Mexico
1.

Architect Can Testify As To General Contractor‟s Standard
of Care
a.

Wheeler Peak, LLC v. L.C.I., 2, Inc., 2010 U.S. Dist.
LEXIS 13369 (D. N.M. 2010)

The district court addressed whether an architect who is not a general contractor
can provide expert testimony regarding whether a general contractor's conduct
fell below the standard of care required of general contractors. The plaintiff
owner commenced an action against the defendant contractor regarding certain
damages that occurred based on alleged construction defects. As relevant to
the general contractor‟s partial summary judgment, the general contractor
argued that the plaintiff owner could not establish that it did not fall below the
standard of care required of a general contractor under New Mexico law. The
general contractor designated a general contractor expert to opine that it did not
fall below the standard; the plaintiff did not designate a general contractor expert
prior to the deadline but, instead, designated an architect “to provide opinion
testimony regarding the standard of care of a general contractor in New Mexico,
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and whether [the general contractor‟s] construction of the project met that
standard.” The general contractor argued that the plaintiff could not prove that it
fell below the standard because the plaintiff needed a certified general
contractor as an expert, not an architect. The district court disagreed, noting
that a general contractor is not a professional such that an expert is required to
testify.
Practice Note: The district court analyzed the
requirements to be certified as a general contractor
in New Mexico and compared them to the
requirements of a professional, such as an architect.
The district court also noted that the matter was
evidentiary, but substantive in nature. Therefore, it
applied state substantive law in this case.
G.

Ohio
1.

Motion to Transfer Venue Regarding Out-Of-State
Construction Project
a.

Shook, Inc. Heavy & Envtl. Div. v. City of
Moundsville, Water Bd., 2010 U.S. Dist. LEXIS
18499 (S.D. Ohio 2010)

The plaintiff claimed that the defendant municipal utility breached the terms of
the parties‟ multi-million dollar contract concerning the plaintiff‟s construction of
a water treatment facility in Moundsville, West Virginia. In a separate claim
venued in the United States District Court for the Northern District of West
Virginia, the defendant municipal utility had named the plaintiff builder as one of
several defendants concerning the same contract. The defendant municipal
utility claimed that the plaintiff breached the parties‟ contract by failing to
construct certain filters in the manner the contract required
The action in the instant case was venued in the United States District Court for
the Southern District of Ohio, Western Division. The plaintiff builder‟s principal
place of business is in Dayton, Ohio. The defendant municipal utility is located
within the City of Moundsville, West Virginia. The district court granted the
defendant municipal utility‟s motion to transfer venue under 28 U.S.C. § 1404(a),
weighing a number of facts. The court concluded that, at its core, the case
concerned a specific structure allegedly with specific construction defects
located in West Virginia. As such, the court concluded that the nature of the suit
and the subject matter of the suit strongly favored a transfer to West Virginia.
Practice Note: The court also noted the following
factors also were important considerations: (1) the
jury might need to view the water treatment facility to
see the defective equipment; and (2) a large number
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of West Virginia witnesses, including five operators
who work at the facility, were going to testify.
H.

Ohio
1.

Jury Instruction Error on Measurement of Damages for NonCommercial Temporary Damage
a.

Booth v. Duffy Homes, Inc., 2009 Ohio 6767 (Ohio
Ct. App. 2009)

The plaintiff owners asserted a claim against the defendant for breach of
warranty “against inadequate lot drainage.” They sought money damages for
injury to their home resulting from that breach. Specifically, they sought to
recover the costs to restore the property to the warranted condition. They
presented evidence that the cost to restore the property to the warranted
condition was $300,000. It was undisputed that the plaintiffs had purchased the
home for $410,000.
On a prior appeal, the court remanded the case to the trial court for further
proceedings to determine the amount of compensation the plaintiffs should
receive for the breach of warranty. In the instant appeal, the trial court again
erred by failing to instruct the jury as to the proper measure of damage for
temporary injury to noncommercial real property. In Martin v. Design Constr.
Servs., 902 N.E.2d 10 (Ohio 2009), the Court held that the measure of damage
is the reasonable cost of restoration. The trier of fact may consider a variety of
factors, including evidence of the change in market value attributable to the
temporary injury, in determining whether the damages sought are reasonable.
The court held that the trial court properly instructed the jury that it could only
award damages that were reasonably certain and reasonably foreseeable, but
failed to include the critical concept articulated in Martin – “the reasonableness
of the cost of restoration.”
Practice Note: The court noted that its case law held
that the diminution in value is not necessarily an
absolute limit on the recovery of damages for injury
to real property. A damages award that exceeds the
diminution in value, however, cannot be grossly
disproportionate to the value of the real property.
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TO COVER OR NOT TO COVER:
AN UPDATE ON INSURANCE COVERAGE LITIGATION AND LEGISLATION
RELATED TO CLAIMS ARISING FROM CHINESE DRYWALL
BY THOMAS F. SEGALLA
tsegalla@goldbergsegalla.com
PATRICK B. OMILIAN
The storm of claims, litigation and fallout associated with the use of Chinese drywall in
the United States continues to build momentum. At least one major homebuilder has
sought protection from the storm in bankruptcy court. Builders and homeowners have
begun remediating homes affected by Chinese drywall and seeking insurance coverage
to pay for the costs associated with damage to homes and personal property within and
the extensive costs associated with remediating homes containing Chinese drywall.
Judgments and verdicts against builders, distributors and manufacturers of Chinese
drywall are beginning to trickle in, and settlement of such lawsuits continue.
In Washington, D.C., legislation has been introduced dealing with cancellation and
renewal of homeowners insurance policies on homes containing Chinese drywall.
Individual States are considering and have begun to pass their own legislation aimed at
addressing insurance issues related to Chinese drywall. Florida, Louisiana and Virginia
are among states whose legislatures have confronted or are currently considering
legislation dealing with the drywall disaster.
While homeowners, homebuilders, drywall contractors, manufacturers and all of their
insurance carriers scramble for shelter from this storm, there is one certain aftermath to
the latest tainted Chinese product to reach the shores of the United States – the courts
are being increasingly inundated with a bevy of lawsuits seeking to sort out which of
these parties will ultimately bear the costs associated with this defective building
product.
As the issue related to Chinese drywall is now being brought to the forefront through
both litigation and legislation, the number of claims from affected homeowners is
mounting. The Consumer Product Safety Commission (―CPSC‖) indicates, as of August
20, 2010, it has received 3,526 reports from residents of 38 states, the District of
Columbia, American Samoa, and Puerto Rico. More than 90% of the reports are from
five states—Florida (58%), Louisiana (19%), Mississippi (6%), Alabama (6%), and
Virginia (4%). Litigation against drywall manufacturers, distributors and installers has
been reported across the United States, most heavily in the Deep South, the areas
hardest hit by Hurricanes Katrina.
Typically, builders use domestically produced drywall which is made from the mineral
gypsum. But in 2006, amid the housing boom and the scramble for construction
materials along the Gulf Coast for post-Hurricane Katrina reconstruction, suppliers
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began importing drywall manufactured in China.1 Chinese drywall was mainly imported
into the United States between 2004 and 2006 for use in a number of states including
Arizona, Colorado, Florida, Georgia, Hawaii, Louisiana, Maryland, Mississippi, Missouri,
Nevada, New Jersey, New Mexico, New York, North Carolina, South Carolina, Texas,
Virginia and Washington. However, Chinese drywall has also been found in homes built
in Florida as early as 2000. All in all, shipping records indicate that over 540 million
pounds of plasterboard, including a substantial amount of drywall, were imported into
the United States from China in just a four year period.2 The vast majority of the homes
affected by defective Chinese drywall were built in 2006 and 2007.
Unlike domestic drywall, it is claimed that Chinese drywall contains volatile sulfur
compounds such as strontium sulfide. Some also claim that Chinese drywall contains
fly ash, a coal byproduct that may also contribute to the odor.3 When exposed to
moisture, the Chinese drywall emits sulfur dioxide and other gases resulting in noxious
odors similar to the stench of rotting eggs. As a result, homes built in regions of the
country with warm humid climates have been the source of the most significant number
of complaints and claims.
Affected homeowners allege that the drywall defect has resulted in both structural
problems in their homes and physical ailments in their families. Several problems have
been attributed to the gases emitted by the Chinese drywall: (1) sulfur smell; (2)
corrosion of copper, leading to the failure of air conditioning systems coils and
potentially causing freon to be leaked into the surrounding household; (3) corrosion of
brass and other metal fittings used in natural gas furnaces and other household
appliances; and (4) corrosion of copper wiring that makes up electrical systems, smoke
alarms, carbon monoxide detectors and other electrical appliances. Homeowners and
their families are also complaining of frequent headaches, recurrent respiratory
problems and other unexplained physical ailments.4 To date, scientific testing has
proven the link between the gases produced by the sulfurous compounds in Chinese
drywall and the structural problems such as corrosion of copper wiring and other
metallic elements. However, no link has yet been established between the drywall and
any of the physical ailments and illnesses alleged.
Chinese drywall problems are now a major concern for homebuilders, their insurance
carriers and homeowners insurers because the problem is extremely costly to
remediate. Currently, the only comprehensive solution to remedy this issue is to gut the
entire house down to the studs and remove and replace all of the drywall. Since the
gases emitted by the drywall may also damage elements of the electrical systems and
other metal components, all of the wiring and some air conditioning systems also need
to be gutted and replaced. For gulf coast homeowners who finally finished rebuilding
1

Corkery, Michael, ―Chinese Drywall Cited in Building Woes‖, Wall Street Journal, January 12, 2009, p.
A3.
2
The Associated Press, ―Chinese Drywall Poses Potential Risks‖,
http://www.usnews.com/mobile/articles_mobile/chinese-drywall-poses-potential-risks/index.html last
visited: September 13, 2010.
3
Id.
4
Id.
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after Katrina, the prospect of now having to gut their houses and rebuild is particularly
difficult.5 Complete repairs are estimated to cost as much as a third of the home’s
value.
As would be expected with any type of large-scale casualty, defective Chinese drywall
has spawned two types of litigation—primary liability lawsuits against builders,
manufacturers, distributors and installers of Chinese drywall, and insurance coverage
disputes. Insurance coverage litigation to date can be divided into two types—disputes
between businesses and their liability insurers and disputes between homeowners and
their homeowners insurers.
In 2010, lawsuits on the primary liability issues have begun to reach verdicts, judgments
and settlements. A brief summary of notable verdicts, judgments and settlements
follows.
I.

LOWE’S SETTLEMENT – GEORGIA

In June 2010, a class action lawsuit filed in a Georgia state court by about 40 people
against Lowe’s Companies Inc. was settled. Under the terms of the Lowe’s settlement,
claimants would be eligible to receive a minimum of a $50 Lowe’s gift card and a
maximum of $4,500 cash and gift cards, no matter how much their damages. Critics of
the settlement claim that repairing a house damaged by defective drywall which may
require removing and replacing drywall, electrical wiring, air-conditioning systems and
other appliances may cost some homeowners over $100,000. Lowe’s settled the lawsuit
agreeing to pay $9.6 million, with $6.5 million set aside for the claimants.
II.

JURY VERDICT -- FLORIDA

A state jury awarded a Florida couple, Armin and Lisa Seifart, $2.5 million in damages
for repair costs, loss of use and diminished market value due to defective Chinese
drywall. The Seifart verdict was the first jury verdict in the nation over defective drywall.
The jury determined the largest supplier of drywall in Florida, Banner Supply Co., was
55 percent responsible for the damages and Knauf Group of Germany, not party to the
litigation, was 35% responsible. The Seifart verdict will undoubtedly serve as a
benchmark from which other litigants and insurers will measure potential damages and
exposure in the ongoing tide of Chinese drywall litigation.
III.

KNAUF SETTLEMENT – LOUISIANA

Also on June 18 2010, Knauf Plasterboard Tianjin Co. (―Knauf‖), a Chinese drywall
manufacturer, settled two lawsuits filed by New Orleans property owners, Paul Clement
and John Campbell, prior to trial. The claimants were among 2,000 plaintiffs in a classaction suit filed in December 2009. The Clement and Campbell cases were reportedly to
be used as a benchmark for property damage in other cases. The terms of the
settlement were not available. The cases were settled the same day as the Florida jury
verdict was handed down in the Seifart case.
5

Id.
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A Florida state court class action against a home builder and realty company reached a
proposed settlement of $6.6 million. The builder, South Kendall Construction, also filed
for bankruptcy.
Judge Fallon, overseeing the Chinese drywall multi-district litigation in the Eastern
District of Louisiana, has indicated that as many as 40,000 plaintiffs may ultimately bring
lawsuits relating to defective Chinese drywall against prospective 1,000 defendants.
More than 2,100 people have already sued in federal court claiming damages from
defective Chinese drywall.
On April 8, 2010, in a consolidated lawsuit, Judge Fallon awarded $2.6 million to seven
Virginia homeowners who had sued China’s Taishan Gypsum Co. The judgment
included remediation costs, damage to personal property, alternative living costs,
financing-related costs, costs associated with foreclosure and bankruptcy, loss of use,
and other damages. The Virginia suit was reportedly the first lawsuit concerning
defective drywall to go before a judge, and the defendant failed to answer and attend
trial. Taishan subsequently appeared in the MDL to appeal the Virginia verdict against it.
In January 2010, the Louisiana Attorney General filed a complaint against twenty-three
defendants relating to defective Chinese drywall. The Complaint alleges fraud,
negligence, violations of express and implied warranties and violations of the state’s
consumer protection laws, product liability laws, and unfair trade practices laws. Among
the defendants are six subsidiaries of Knauf and Beijing New Building Materials
Company, alleged to be an ―agency or instrumentality‖ of the People’s Republic of
China.
IV.

INSURANCE LITIGATION

Coverage disputes relating to damages stemming from Chinese drywall, although not
yet widespread, are cropping up and advancing on two fronts. Homeowners are fighting
their insurers on whether homeowners policies cover the insureds’ claims for
remediation costs and typical damage to wiring, HVAC systems, appliances and other
personal property. Meanwhile, commercial insurers are engaged in disputes with
builders, developers and other commercial insureds as to whether their liability policies
cover the insured’s liability to homeowners who purchased houses in which the Chinese
drywall was installed but is now off-gassing and causing damage. Resolution of the
coverage issues involved is far from clear at this time. Two early decisions concerning
nearly identical homeowners policies and similar facts reached diametrically opposed
conclusions on coverage. Nonetheless, early judicial decisions on key coverage issues
offer assistance in dealing with coverage issues and strategic guidance to consider in
prosecuting coverage litigation.
The most striking decisions on coverage for Chinese drywall related damages derives
from disputes over coverage under homeowners policies. A state court in Louisiana
determined that none of the exclusions raised by an insurer, included standard pollution,
latent defect, rust or corrosion, or faulty materials exclusions applied to a claim for
typical Chinese drywall related property damage within a home. A federal court in
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Virginia reached the opposite conclusion, finding each of the similar exclusions in a
homeowners policy were applicable and all damages were excluded from coverage.
Although there are undoubtedly at least some minor differences in the underlying state
law that the courts relied upon in reaching their decisions, the primary reason for the
difference in outcomes seems more related to the forum in which the actions were
adjudicated. While the state court had more freedom to bend and shape state law to
meet a desired outcome, the federal court recognized that it was confined to apply state
law in strict conformance with the law of the state, leaving arguments for a different
interpretation of state law in the context of the novelty of Chinese drywall claims more
suitable for a state court to handle. Considering the rule that federal courts deciding
insurance disputes must adhere to state law and that state courts have more freedom to
reshape state law to resolve novel legal issues (such as whether sulphurous acid gas
emitted from Chinese drywall within a residence is a pollutant within the definitions in a
homeowners policy), insurance coverage disputes filed in federal court are more likely
to be decided favorably to insurers and those filed in state court are more likely to be
favorable to insureds, at least until state courts have addressed the novel issues
involved.
V.

FINGER V. AUDUBON INS. CO., NO. 09-8071, DIVISION D-16 (CIV. DIST. CT.
PARISH OF ORLEANS, LOUISIANA, MARCH 22, 2010)

Simon and Rebecca Finger (the ―Fingers‖) purchased a homeowners policy from
Audubon. The policy was an ―all-risk‖ policy, covering all risks unless clearly and
specifically excluded. The Fingers submitted a claim to Audubon for damage to their
house relating to Chinese drywall installed during construction of their home. Audubon
denied the claim, raising three exclusions to coverage: 1) the pollution (―POL‖)
exclusion; 2) the gradual or sudden loss (―GSL‖) exclusion; and 3) the faulty, inadequate
or defective planning (―FIDP‖) exclusion.
The Fingers filed suit against Audubon seeking coverage and Audubon raised the three
exclusions as affirmative defenses. The Fingers moved to strike each of the three
affirmative defenses and the granted the motion, effectively ruling that the Fingers’ claim
for damages relating to Chinese drywall was covered by their all-risk homeowners
policy.
The Court first considered the POL exclusion which provided:
1. Pollution or Contamination
We do not cover any loss, directly or indirectly, regardless of
any cause or event contributing concurrently or in any
sequence to the loss, caused by the discharge, dispersal,
seepage, migration or release or escape of pollutants. Nor
do we cover the cost to extract pollutants from land or water,
or the cost to remove, restore, or replace polluted or
contaminated land or water. A ―pollutant‖ is any solid, liquid,
gaseous or thermal irritant or contaminant, including smoke,

SF/1875895v1

5

vapor, soot, fumes, acids, alkalis, chemicals and ―waste.‖ A
―contaminant‖ is an impurity resulting from the mixture of or
contact with a foreign substance. ―Waste‖ includes materials
to be disposed of, recycled, reconditioned or reclaimed.
The Court explained that the POL exclusion does not, and was never intended to, apply
to residential homeowners claims for damages caused by substandard building
materials, citing Doerr v. Mobil Oil Corp., 774 So.2d 119, 134 (La. 2000), and an
advisory letter issued by the Louisiana Department of Insurance in 1997. Audubon
acknowledged that the POL exclusion did not apply to the Fingers’ claim. The Court
struck the POL exclusion as an affirmative defense to the Fingers’ claim.
The Court turned its attention to the GSL exclusion which provided:
2. Gradual or Sudden Loss
We do not cover any loss caused by gradual deterioration,
wet or dry rot, warping, smog, rust or other corrosion. In
addition, we do not cover any loss caused by inherent vice,
wear and tear, mechanical breakdown or latent defect.
However, we do insure ensuing covered loss unless another
exclusion applies.
The court ruled that the GSL exclusion was not available for the Fingers’ loss explaining
that the exclusion is ―designed to exclude expected losses;‖ the purpose is ―to secure
an indemnity against accidents which may happen, not against events which must
happen.‖ All agreed that the Fingers’ losses were caused by sulphurous gases emitted
from Chinese drywall, not by wear and tear or gradual deterioration. Audubon argued
that the ―rust and corrosion‖ language bars coverage, but the court rejected this
argument ruling that the plain language of the exclusion refers to ―any loss caused by …
rust or other corrosion.‖ The court interpreted this exclusion to exclude coverage where
rust or corrosion is the cause of property damage, not here where ―rust or corrosion is
the damage itself.‖ The court determined the rust and corrosion to the Fingers’ home
caused by the off-gassing from Chinese drywall was not the cause of the loss but was
the loss.
The court also ruled that the ―inherent vice‖ language of the GSL exclusion did not
apply, explaining that the inherent vice or latent defect exclusion applies to ―a loss due
to any quality in the property that causes property to damage or destroy itself that
results from something within the property itself as opposed to some outside force.‖
First party insurance policies typically exclude damages due to an inherent vice or latent
defect in order to prevent insurers from having to compensate policyholders for property
that has a shelf life and will eventually wear out or break down. Analyzing the facts, the
court found there was no evidence of an inherent vice or latent defect. Instead, the court
explained that the drywall was performing its intended functions such as fire protection,
sound and heat insulation, and holding paint on the walls. Thus, the court concluded
that the GSL exclusion did not apply.
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Finally, the court considered the FIDP exclusion which provided:
8. Faulty, Inadequate or Defective Planning
We do not cover any loss caused by faulty, inadequate or
defective:
a. Planning, zoning development, surveying, siting;
b. Design, specifications, workmanship, repair, construction,
renovation, remodeling, grading, compaction;
c, Materials used in repair, construction, renovation or
remodeling, grading or compaction; or
d. Maintenance; of part or all of any property whether on or
off the residence. However, we do insure ensuing covered
loss unless another exclusion applies.
The court determined that Chinese drywall is not defective within the meaning of the
exclusion because the alleged defect, off-gassing, does not render the drywall unable to
perform the purpose of drywall. The court noted that Chinese drywall is not alleged to
be defective in all geographies and that it still can act as a finishing material for a home,
―rather the damage that the Chinese drywall causes is based upon a quality distinct
from these roles.‖ The Court ruled the FIDP exclusion does not apply.
The Finger Court’s ruling issued on March 22, 2010, striking all three exclusions relied
upon by Audubon to deny coverage, although not issuing a final judgment on the issue,
effectively ruled that the Audubon policy will provide coverage for the Fingers’ claims.
VI.

JESSIE VU V. PROGRESSIVE ADVANCED INS. CO. ET AL., 10-930, E.D. LA.

Three days prior to the issuance of the Finger court’s order, a federal class action
complaint was filed in the Eastern District of Louisiana against numerous homeowners
insurers alleging bad faith, seeking a declaration of coverage for Chinese drywall
related damages and remediation costs, and an injunction prohibiting the insurers from
raising homeowners insurance rates or dropping coverage or otherwise deterring class
members from renewing their policies due to the presence of Chinese drywall in class
members’ homes.
Mirroring the court’s rationale in the Finger case, the class action complaint alleges the
following exclusions do not apply to claims relating to Chinese drywall: Pollution
Exclusion; Wear and Tear, Inherent Vice and/or Latent Defect Exclusion; and Materials
(sic) Defect and/or Faulty Workmanship Exclusion.
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VII.

TRAVCO INS. CO. V. WARD, CIV. NO. 2:10CV14, 2010 U.S. DIST. LEXIS
54387 (E.D. VA., JUNE 3, 2010).

On June 3, 2010, the Eastern District of Virginia granted a homeowners insurer
summary judgment in a declaratory judgment action relating to coverage for Chinese
drywall related damages under a homeowners policy. The ruling is significant in part
because the court acknowledged its awareness of the Finger decision, disagreed
entirely with the Finger court’s analysis and ruled that there was no coverage for any of
the damages that the homeowner sought under its policy.
The homeowner, Larry Ward (―Ward‖) sought coverage for property damage caused by
off-gassing from Chinese drywall in his home, including air-conditioning equipment and
a garage door, both of which were corroded, and damage to televisions. As the insurer
did in Finger, Travco Insurance Company (―Travco‖) raised the policy’s pollution, rust or
corrosion, latent defect, inherent vice, and faulty or defective materials exclusions,
which were substantially similar to those involved in Finger.
The insurer conceded that damage to the air conditioning equipment and garage door
was a ―direct physical loss‖, but that the various exclusions excluded coverage. The
court agreed with the insurer. Considering first the latent defect exclusion, the court
determined that a latent defect, at a minimum must be ―integral to the damaged property
by reason of its design or manufacture or construction.‖ The damage to the air
conditioning equipment and garage door was not a latent defect because the damage
was caused by drywall, not an integral component of the air conditioning equipment or
garage door. Costs to remove and replace the drywall would be excluded by the latent
defect exclusion because the Ward residence suffered from defects that were integral to
the damaged property’s design or construction. Therefore, the residence itself suffered
from a latent defect and remediation costs were excluded.
The court likewise ruled that the faulty materials exclusion barred coverage for Ward’s
claimed damages. The court soundly rejected Finger’s determination that defective
drywall is serving its intended purpose and is not defective merely because it is offgassing in a residence. The court explained that ―faulty‖ and ―defective‖ may apply even
where the property is serving its intended purpose. Nonetheless, the drywall was surely
not serving its purpose as a component of a ―liveable residence.‖ Thus, the faulty or
defective materials exclusion barred coverage.
The court similarly rejected the Finger court’s determination that the rust or corrosion
exclusion did not apply where the rust or corrosion itself was not the cause of the loss
but was itself the loss. Relying upon the ordinary meaning of ―corrosion‖ which includes
the ―action or process of corroding‖, the court explained that the damages to the Ward
residence indisputably were caused by the ―action or process of corroding‖ and were
squarely within the exclusion. To hold otherwise, as the Finger court did, would result in
the corrosion exclusion disappearing altogether because some similar causative agent
in the process could always be identified. The Wards’ claimed losses for damage to the
structural, mechanical, and plumbing components of the house, all of which were
corroded, were excluded.
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Briefly considering the policy’s personal property coverage which provided coverage for
certain specified ―covered perils‖, the court determined that Ward’s televisions were
personal property that were not damaged by a ―covered peril‖ as specified in the policy.
Therefore, there was no coverage for the televisions.
Finally, the court determined that the pollution exclusion clearly excluded coverage
because, under Virginia law, the sulphurous gases emitted by the Chinese drywall are
unquestionably a ―contaminant‖ within the meaning of the exclusion. Ward raised a
similar argument as in Finger, that pollution exclusions in homeowners policies are
intended to apply to traditional environmental pollutants, not off-gassing from
construction materials within a residence. However, the court recognized its duty to
interpret and apply Virginia law as the court would predict the Virginia Supreme Court
would apply the law. Ward’s arguments to deviate from established precedent were
addressed to the wrong court and could not be considered by the District Court which
declined Ward’s ―invitation‖ to second-guess the Virginia Supreme Court. Thus, the
Court ruled that all claimed damages were excluded by Ward’s policy. The court left
open the possibility that Ward might incur a loss caused by Chinese drywall that could
fall within the policy. However, all damages allegedly suffered by Ward at that time were
excluded by the policy.
To date, Finger and Travco provide the only judicial decisions squarely addressing the
substantive issues of coverage under homeowners policies for damages caused by
defective drywall within a residence. Frequent attention should be paid to legal reporting
services as multiple lawsuits are currently pending relating to coverage for Chinese
drywall-related damages under homeowners insurance policies and it is reported that
substantive motions on these coverage issues remain pending in multiple courts.
Turning to liability policies issued to builders, retailers, manufacturers and installers of
Chinese drywall, reported decisions on coverage issues are not yet en masse.
Nonetheless, available decisions merit attention.
VIII.

BUILDERS MUTUAL INS. CO. V. DRAGAS MANAGEMENT CORP., 2:09CV185
(E.D. VIR., JULY 15, 2010) (―BUILDER’S MUTUAL‖).

Builder’s Mutual involves a residential home developer’s claim for coverage under
multiple CGL policies issued by two insurers. The suit remains in the early stages and
provides little guidance at the present time. Dragas Management Corp. (―Dragas‖) is a
Virginia homebuilder that learned in early 2009 that one of its subcontractors installed
Chinese drywall in homes Dragas constructed in two housing developments in 2006.
Even before Dragas was aware of the presence of Chinese drywall in the homes, it had
observed unusually high rates of failure of HVAC coils in certain of its housing
developments. Dragas had also received complaints of a persistent foul odor in homes
of which the source could not be determined. Upon investigation, Dragas subsequently
discovered the problems were being caused by Chinese drywall.
In February 2009, Dragas sent letters to homeowners requesting access for inspection.
Dragas received reports from homeowners of various types of property damage,
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including damage to copper wiring and circuitry, an exploding microwave, and reports of
various health problems, all allegedly caused by Chinese drywall. Dragas received
numerous demands from homeowners including threats of litigation. Approximately
seventy-four homes constructed by Dragas contained Chinese drywall.
Meanwhile, Dragas first informed its insurers of the potential claims associated with
Chinese drywall on January 27, 2009. Dragas had two relevant insurers, Builder’s
Mutual Insurance Company (―BMIC‖) and Fireman’s Insurance Company of Washington
(―FIC‖).6 Around that time, Dragas also began entering into agreements with
homeowners to remediate their homes. On March 11, 2009, Dragas informed its
insurers that it intended to begin remediating homes and attached a proposed
remediation plan. By that time, it had entered into agreements with six homeowners. At
a meeting on March 16, 2009 with insurance representatives, Dragas discussed its
remediation plan and indicated that it did not want to start work only to have the insurers
later complain that Dragas should not have started work. BMIC indicated that it was
determining whether or not the claims were covered and that it would let Dragas know.
On April 1, 2009, having received no objection from BMIC concerning remediation,
Dragas sent a letter to BMIC indicating that it was taking BMIC’s conduct and
statements at the meeting as having granted its consent to the remediation plan. BMIC
responded five days later by denying coverage and subsequently initiating the
declaratory judgment action on April 23, 2009. BMIC agreed to defend Dragas against
any drywall-related suits on June 9, 2009, subject to a reservation of rights. Four
lawsuits were filed against Dragas on June 16, 2009.
In the action, BMIC seeks a declaration that there is no coverage for the voluntary
remediation agreements entered into by Dragas asserting that Dragas had entered into
the agreements voluntarily and that Dragas had no ―legal obligation to pay‖ damages to
homeowners who had not filed a lawsuit against Dragas. BMIC also asserts that there
was no ―occurrence‖ so as to bring the matter within coverage, and raises various
exclusions to coverage including the Total Pollution Exclusion. Dragas counterclaimed
for breach of contract, bad faith, and a declaration that BMIC has a duty to indemnify
and defend Dragas.
Initially, BMIC filed a motion to dismiss the breach of contract and bad faith claims. The
court granted the motion, allowing Dragas to amend its complaint, which it did. BMIC
filed another motion to dismiss, which the court denied. The motion to dismiss raised
three issues: 1) whether Dragas had a legal obligation to pay damages so as to bring
the costs of remediation within coverage; 2) whether the amended counterclaim alleged
an occurrence; and 3) whether Dragas voluntarily entered into remediation agreements,
assuming obligations without BMIC’s consent, in violation of the policy.
Addressing whether Dragas sufficiently alleged facts to support a legal obligation to pay
remediation costs as damages, the court determined, by describing in detail the verbal
and written demands of homeowners, many of whom had retained counsel, as well as
6

The coverage issues with respect to BMIC are broader than those involving FIC and incorporate those
involving FIC, thus only the issues as they relate to BMIC are discussed herein.
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specific threats of litigation, Dragas sufficiently alleged facts to survive a motion to
dismiss. The court made clear that it was not deciding whether such facts would be
sufficient to support a legal obligation to pay as damages, however, such allegations
were sufficient to survive a motion to dismiss.
The court next considered BMIC’s assertion that Dragas’ counterclaim failed to allege
an occurrence. Dragas alleged that Chinese drywall installed by a subcontractor in its
homes was causing damage to other components of homes and personal property in
the homes. Relying upon Fourth Circuit precedent that damage caused by a
subcontractor’s defective work constitutes an occurrence, the court ruled that Dragas
sufficiently alleged an occurrence so as to survive a motion to dismiss. To the extent
Dragas’ allegations fall within the Total Pollution Exclusion, such issue was not germane
to the insurer’s motion to dismiss and would be appropriately addressed during the
summary judgment stage of the litigation.
Next, the court addressed whether, by entering into remediation agreements without the
insurer’s consent, Dragas violated the policy and was barred from coverage. In its
counterclaim, Dragas alleged that BMIC waived this argument by failing to object to
Dragas’ proposed remediation plan when it was given an opportunity to do so. The court
ruled that such allegations were sufficient to survive a motion to dismiss. Finally, the
court determined that, because the counterclaim alleged facts sufficient to support a
claim that BMIC breached its duty to indemnify Dragas with respect to remediation
agreements, Dragas’ bad faith claim likewise survived summary judgment.
The court has not yet substantively addressed the coverage issues involved in the
lawsuit, reserving consideration of those issues to summary judgment stage.
IX.

NATIONWIDE MUT. INS. CO. V. THE OVERLOOK, LLC, 4:10CV00069, 2010
U.S. DIST. LEXIS 60300 (E.D. VA., JUNE 17, 2010) (―NATIONWIDE‖).

Nationwide involves coverage under a builder’s CGL policies for a suit filed by a
homeowner against Overlook, LLC, a builder. Overlook constructed several townhouses
in Virginia and sold one unit to Ricky Edmonds (―Edmonds‖). Overlook learned of
potential issues with Chinese drywall in the townhouses it constructed, inspected the
townhouses and determined twelve units were potentially affected by Chinese drywall.
Overlook notified its insurer, Nationwide, that it intended to seek coverage for all claims
by homeowners relating to Chinese drywall. Edmonds subsequently filed suit and
Overlook tendered the suit for defense. Nationwide agreed to defend Overlook, subject
to a reservation of rights.
Nationwide thereafter filed suit in the Eastern District of Virginia, seeking a declaration
of its rights and obligations with respect to the Edmonds suit. Edmonds, a defendant in
the declaratory judgment action, moved for a change of venue to the Eastern District of
Louisiana, where the multi-district litigation involving Chinese drywall was venued.
Edmonds had already joined a products liability class action in the Eastern District of
Louisiana as well as the insurance coverage class action commenced by Vu against
Progressive on March 19, 2010 in the same district. On June 17, 2010, the Eastern
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District of Virginia denied Edmonds motion, finding Edmonds did not establish that
Louisiana was a more appropriate venue for determining Nationwide’s lawsuit. Thus,
Nationwide’s coverage action remains pending in the Eastern District of Virginia. The
Court did not address any of the substantive coverage issues involved in the litigation
and has not yet done so.
X.

OTHER COVERAGE LITIGATION

In January 2010, a trust formed to deal with Chinese drywall damage for over 700
owners of homes constructed by bankrupt homebuilder WCI Communities, Inc. filed a
declaratory judgment action in federal court in Louisiana against fourteen insurers of
WCI and its subcontractors seeking coverage for the claims against the trust. The
complaint seeks damages, attorney’s fees, pre- and post- judgment interest and other
relief.
Banner Supply Co., a major supplier of Chinese drywall in Florida, is embroiled in a
coverage dispute with its insurer over the $2.5 million judgment against it in the Seifart
lawsuit. Its insurer filed a declaratory judgment action seeking a ruling that it had no
duty to defend or indemnify Banner. Motions remain pending.
XI.

LEGISLATION

In addition to ongoing developments in litigation related to Chinese drywall, Congress
and state legislatures have injected themselves into the issues, proposing various types
of legislation, with new laws being passed on the state level and others currently
undergoing consideration.
XII.

LOUISIANA – 2010 ACT NO. 1005.

On July 8, 2010, Louisiana Governor Bobby Jindal signed Senate Bill 595 into law
legislation which bars insurers from ending homeowners’ insurance coverage when a
policyholder files a claim based on Chinese drywall. The law prohibits the following:
No insurer shall cancel or fail to renew any homeowners’
insurance policy, regardless of whether the policy has been
in effect for less than three years, based solely on the
presence of installed Chinese drywall in the insured’s
property or the filing of a claim by an insured that is based
on the presence of Chinese drywall which, prior to
December 31, 2009, was imported from, or manufactured in,
the People’s Republic of China.
The law imposes a penalty on an insurer who violates the law of up to $15,000 plus
attorney’s fees, expenses and costs incurred by a homeowner in having the policy
reinstated. The law also gives insurers who cancelled or failed to renew policies after
the insured made a claim related to Chinese drywall thirty days from the law’s
enactment to reinstate the policy or be in violation of the law. The law, currently in
effect, will sunset on July 1, 2013.
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XIII.

VIRGINIA – SENATE BILL 44.

Legislators in Virginia are considering passage of a law designed to preclude fire or
homeowners insurers from denying coverage for Chinese drywall-related damages
based on exclusions relating to pollution, faulty materials, latent defects, rust or
corrosion and similar exclusions. Senate Bill 44, passed by the Virginia Senate in early
2010 provides:
A. As used in this Section, ―Chinese Drywall‖ means drywall,
or similar building material composed of dried gypsum-based
plaster, that was manufactured in the People’s Republic of
China and was imported into the United States in 2004 or
thereafter.
B. Any provision of a fire or homeowners insurance policy or
contract on an owner-occupied dwelling that limits or
excludes coverage for a loss or damage to property arising
out [of] the discharge, dispersal, seepage, migration,
release, or escape of a pollutant, including any solid, liquid,
gaseous, or thermal irritant or contaminant shall not be
construed in a manner that limits or excludes coverage for
property damage, including corrosion of copper and other
metals in home components such as air conditioners,
exposed wiring, plumbing, and electronics, resulting from
sulfur dioxide, hydrogen sulfide, carbon disulfide, or other
sulfur compounds released into the dwelling from Chinese
drywall used as a building material in the insured dwelling, or
for the removal and replacement of Chinese drywall that is
releasing such compounds into the dwelling.
C. Any provision of a fire or homeowners insurance policy or
contract on an owner-occupied dwelling that limits or
excludes coverage for property damage to property arising
out of (i) defective materials, construction or design, or (ii)
deterioration of the insured property, shall not be construed
in a manner that limits or excludes coverage for property
damage, including corrosion of copper and other metals in
home components such as air conditioners, exposed wiring,
plumbing, and electronics, resulting from sulfur dioxide,
hydrogen sulfide, carbon disulfide, or other sulfur
compounds released into the dwelling from Chinese drywall
used as a building material in the insured dwelling, or for the
removal and replacement of Chinese drywall that is
releasing such compounds into the dwelling.
D. Any provision of a fire or homeowners insurance policy or
contract on an owner-occupied dwelling that limits or
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excludes coverage for loss or damage to property occurring
while the insured dwelling is vacant or unoccupied beyond a
stated period shall not be construed in a manner that limits
or excludes coverage for property damage incurred if the
dwelling is vacant or unoccupied beyond such a period
because (i) the dwelling is undergoing repairs, renovation,
replacement, or reconstruction in order to remove or replace
Chinese drywall that had been installed within the dwelling,
or to repair or replace components of the dwelling damaged
as a result of the release of sulfur dioxide, hydrogen sulfide,
carbon disulfide, or other sulfur compounds into the dwelling
from Chinese drywall that had been installed within the
dwelling or (ii) occupancy of the dwelling is found to pose a
substantial risk to human health as a result of the release of
sulfur dioxide, hydrogen sulfide, carbon disulfide, or other
sulfur compounds into the dwelling from Chinese drywall that
had been installed therein.
The latest reports indicate that the bill remains under consideration by the Virginia
House but appears to be stalled in the House Committee on Commerce and Labor. If
passed into law, this bill would preclude homeowners insurers from denying coverage
based on the exclusions that have primarily been raised by insurers to deny coverage
for Chinese drywall related claims to date, likely leaving insurers few options but to
cover homeowners’ claims relating to Chinese drywall.
XIV.

U.S. CONGRESS – H.R. 4094: DRYWALL VICTIMS INSURANCE
PROTECTION ACT OF 2009.

Not to be outdone by its state legislative counterparts, the U.S. Congress is also
involved in considering legislation dealing with insurance coverage for Chinese drywall
damages. Introduced in November 2009, H.R. 4094 would declare it unlawful for an
insurer to cancel, decline or fail to renew any homeowners’ insurance policy on a singlefamily dwelling due to the presence or potential presence of Chinese drywall in the
insured property. The bill provides:
It shall be unlawful for any insurer-(1) to cancel, or decline to renew, any coverage for
homeowners’ insurance for any single-family housing based
on the presence, or possibility of presence, in the housing of
any drywall that has a covered characteristic; or
(2) in any renewal of homeowners’ insurance for such a
structure, to discriminate in the amount, rates for coverage,
or other terms of such coverage based on the presence, or
possibility of presence, in the structure of any drywall that
has a covered characteristic.
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In addition, the bill creates a private cause of action for any insured adversely affected
by a violation of the law and includes, within the available remedies, attorney’s fees and
costs. The bill, introduced by Rep. Charles Melancon of Louisiana, remains in the
House Committee on Financial Services.
While the above-described bills and Louisiana law are presently the only ones pending
or enacted relating to insurance coverage for Chinese drywall claims, other bills are
being considered or have been enacted dealing with different issues related to Chinese
drywall, including laws dealing with the importation of Chinese drywall, assessment of
properties impacted by Chinese drywall, and even granting tax relief for homeowners
affected by Chinese drywall. So long as Chinese drywall remains an issue in the
forefront of the public’s attention, legislative enactments relating to insurance remain a
possibility.
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PROCESSING ISSUES TO ADDRESS UP-FRONT :
WHICH REDUCE COSTS AND DELAYS IN CLASS ACTION
SETTLEMENTS
JAMES M. PARKS. SR.
I.

INTRODUCTION TO TOPIC

The administrative and procedural details inherent in construction,
property, and product class action settlements can present unexpected
challenges to counsel which, if not anticipated and addressed up-front,
add cost and delays to the administration of the settlement.
The possibility of unforeseen difficulties and process holdups exist in all
class action settlement types; however, construction, property, and
product settlements frequently involve more parties than more
straightforward settlements. Plaintiffs and defense counsel and a
settlement administrator are often joined by defendant company
personnel, inspection companies, special masters, builders, contractors,
and third-party claims filers—as well as class members. Each adds a
layer of complexity to the process and raises additional issues which may
need consideration.
No settlement agreement anticipates every possible issue which could
interrupt the smooth administration of that settlement; neither is it time- or
cost-effective to attempt to identify every circumstance that could ever
arise. However, there are certain decisions regarding common (if toooften overlooked) questions or issues which should be made before
administration: requirements for supporting documentation of claims, the
handling and costs of subsequent or expedited inspections, and
ownership of claims in circumstances involving changes in property
ownership, among many others, are among these issues.
This paper raises an array of issues common to many construction,
property, and product settlements which can be addressed in settlement
agreements or claims processing business rules, thereby minimizing
administrative delays and expenses.
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II.

PRE-SETTLEMENT CONSULTATION

The resolution of administration issues during the settlement negotiations
or while creating claims processing business rules helps the parties
reduce costs, minimize delays, and ensure an orderly and fair claims
process. However, it is often difficult for the parties to identify the
particular issues and accompanying pitfalls present in their settlement. A
competent settlement administration can prove invaluable in assisting the
parties in identifying these issues and potential solutions.
In all likelihood, any given defendant has rarely been party to a major
settlement administration process. Defense counsel may be very
experienced with the legal components leading up to settlement, but not
necessarily in the practical details of settlement administration. By taking
advantage of pre-settlement consultation—typically available from
settlement administrators at no cost—the parties can confidentially share
information with an experienced administrator who can identify procedural
difficulties or recommend possible alternative solutions. The “bubbling up”
of such issues, especially if they find a place in the settlement agreement
itself, can formalize solutions to problems that would otherwise have come
to light months later and potentially cause additional costs and delays
III.

ISSUES RELEVANT TO CONSTRUCTION, PROPERTY, AND
PRODUCT SETTLEMENTS
A.

Adequacy of Notice Program

The balance between controlling costs and ensuring that as many class
members as possible receive notice of a settlement is a constant struggle.
By engaging a notice expert to design or opine on the notification plan, the
parties face less risk of failing to gain settlement approval or of being
forced into costly supplemental notification steps.
Rule 23 of the Federal Rules of Civil Procedure requires “the best notice
that is practicable under the circumstances, including individual notice to
all members who can be identified through reasonable effort. The notice
must clearly and concisely state in plain, easily understood language” the
nature of the action, a description of the settlement, and class members’
rights and options.
Failure to comply with the Rule may jeopardize some or all of the
settlement. Objectors may mount challenges to a notice program’s
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adequacy, or judges may choose not to approve a notice program they
deem inadequate. Such circumstances could mean at least additional
time and cost supplementing the original program.
With recent advances in technology, numerous notification alternatives
exist. “Earned media” efforts can include press releases and press
conferences. Traditional publication notice programs include newspapers,
magazines, television, and radio. Internet publication notice options
include purchased banner advertisements and keywords. Direct mail
options range from postcards to complex packages, and even email notice
has become a key component of many notice programs. None of these
options is a perfect solution to class notice; and none is outmoded or
ineffective. Each form of notification brings strengths and weaknesses to
a campaign as it relates to the particulars of the class at hand.
Illustrative, and perhaps the most exciting, of these options is email notice:
it is a relatively new option (only found as a form of notice in the past
decade) which combines the attractive features of being inexpensive to
disseminate and directly reaching class members. However, email spam
filters and stale email addresses can cause low delivery rates. In addition,
email systems have no corresponding service to the United States Postal
Service’s change-of-address cards and subsequent forwarding of mail.
Lastly, email notification simply may not be appropriate, depending on the
class demographics. While a good match for product defect cases
involving software or other technology, it often is not appropriate for
complex construction defect cases.
Conversely, postcard notice is often a good middle ground between the
traditional one-ounce mailer and email notice in complex construction
defect cases. Although not as inexpensive as email notification, it can
provide significant cost savings over a traditional mailed notice. The
postcard displays a succinct message quickly summarizing the nature of
the class action and a website address where the class member can
obtain additional information and forms, if needed.
Notice experts can be engaged to design notice programs appropriate to
the class of any particular settlement, as well as opine to the judge about
their adequacy.
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B.

Claims Process

The claims process in construction, property, and product settlements can
quickly become bogged down in details regarding ownership of the
property or product in question, regarding the validity of the claim, and
even regarding claims process flow. A certain amount of complexity is
often required by the nature of the settlement and the number of parties
involved. Therefore it is helpful to consider up-front and streamline those
aspects which can be controlled. This section addresses aspects of the
claims process which can simplify settlement administration.
1.

Minimize the information required as part of a claim to
the truly essential. Requesting information of
marginal utility will slow the claims process and
increase cost. Unnecessary requests of personal or
financial information also can increase class member
dissatisfaction, leading to more telephone calls and
written correspondence, thus further increasing
settlement costs. Consider carefully whether and why
each piece of information is required of the claimant.
One such example is the request that class members
whose property will be inspected as a part of the
claims process also first submit the dimensions of the
properties in question as a part of their respective
claims. Any award is obviously based on the official
inspection, not the class members’ estimates. What’s
more, such requirements coupled with “sign under
penalty of perjury” claim forms concern class
members who are not certain of the measurements.
Class member confusion or dissatisfaction leads to
increased communications with the administrator and
resulting increased costs; meanwhile, there is no
benefit to the administrative process as a result of the
information.

2.

Reduce documentation requirements and eliminate
inspections for minimum-value claims. In the
administration of settlements which will include site
inspections or other relatively costly processes,
streamlining the process to simplify payment of
smaller claims is a time- and cost-effective solution.
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The costs associated with validation—and certainly
with the inspection—will likely otherwise exceed the
value of the claim itself.
The details of individual settlements will help drive the
particulars. However, it may be appropriate for any
technically compliant claims under a certain amount
to be paid without further documentation or review;
those in another range may be paid based upon
certain minimal evidence; and those in a higher range
would require site inspections.
3.

Detail your plan for the handling of costs of the
inspection process. Not only must you determine
which claims require inspections, but how, by whom,
and when the payments for those inspections are
made.
First inspections typically are free or deducted from
eventual claims payments. However, less frequently
considered are subsequent inspections which result
from contested results or other eventualities.
Consider who should pay for subsequent inspections,
and by when they must be paid. When class
members are paying for inspections, consider also
whether checks must clear prior to inspection, and
how to handle the inspection in the circumstances
when a check does not clear.
Another consideration regarding inspections is
whether to have sliding fee scales based on difficulty.
Multi-unit buildings can present significantly more and
greater challenges than a simple structure or singlefamily home.

4.

Be prepared to deal with these other considerations,
which are common to construction, property, and
product settlements.
a.

Property settlements in particular often have
claims periods which span years. Ensure the
settlement agreement addresses whether and
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how class members might file multiple claims
over time. For example, if the class member
receives replacement product to cover a
certain portion of property, does this disqualify
him or her from future claims on the
replacement portion? On the non-replaced
portion? How will this be documented and
tracked over time?
b.

Certain claimants will request that their claims
be expedited, with typical reasons including
severe damage to the property and pending
sale of the property. Identify scenarios in
which expedited claims will be allowed and
establish a system for handling them.
To be expedited, the parties may require that
claims meet various criteria, possibly with a
higher level of rigor than regular claims. For
example, small claims may not be eligible, and
payment for inspection may be due up-front.

c.

Additionally, prepare in the settlement
agreement for transfers of ownership of claims.
Situations such as the sale of the property,
foreclosure-related situations involving the
property, death of the property owner, or
divorce of property owners frequently arise
throughout settlement administration.
Establish rules for handling these issues,
including the type of documentation required to
verify the transfer of claim ownership.

d.

Finally, consideration needs to be given to
whether to allow claims filing services and
under what restrictions or business rules. This
can be a significant decision, as claims
services can greatly increase the claims filing
rates, thereby increasing the payouts from the
defendant company. The drawback to
prohibiting them is that the claims filing rate
may not be sufficient to allow for final approval
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of the settlement. Again, a claims administer
can provided input to help weigh and balance
this tension
IV.

CONCLUSION

The parties to a class action settlement cannot predict every possible
situation which may arise within the administration of that settlement.
However, certain issues such as those listed above occur frequently in
construction, property, and product settlements. They are issues which,
when thoroughly addressed prior to the administration of the settlement—
and preferably in the settlement agreement itself—can be minimized in
terms of their impacts to settlement cost and timing.
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THE RIPPLE EFFECT OF CATASTROPHIC ENVIRONMENTAL
EVENTS: MORATORIUMS, REGULATORY CHANGE AND INDUSTRY
REACTION –
DO WE LEARN FROM OUR MISTAKES?
BY MICHAEL T. GLASCOTT
JAY RUSSELL SEVER
I.

INTRODUCTION

On April 20, 2010, the Deepwater Horizon drilling rig exploded when a
methane bubble came from the well. Eleven workers on the platform were
killed and seventeen others were injured. The fire burned for two days
and, ultimately, sank the platform. Bodily injury claims of platform workers
and property damage claims from the destroyed rig were the first claims
expected from this incident, but the enormity of this loss soon became
incomprehensible as oil spewed into the Gulf of Mexico for months. On
July 15, 2010, a containment cap stopped the oil leak from British
Petroleum‟s (“BP”) well and a cement plug was subsequently pumped into
the Macondo 252 well on or about September 17, 2010. The final pressure
test on that cement plug confirmed on September 19, 2010 that the leak
was permanently closed.1
The spill caused extensive damage to marine and wildlife habitats as well
as the Gulf‟s fishing and tourism industries.2 The devastation wrought by
the spill, as evidenced by a large, diverse number of claims expected to
be pursued, will likely resonate through government and the insurance
industry for years to come. The BP oil spill dominated the news during the
summer of 2010, and although it is clear its impact is far reaching, it is
unclear whether it will have a lasting market-changing effect on the
insurance industry, consumers and BP.
1

Ben Alford, “Five Months, Eight Days: A Timeline of the BP Oil Spill”, The Takeaway
(September 21, 2010) http://www.thetakeaway.org/blogs/takeaway/2010/sep/21/fivemonths-eight-days-timeline-bp-oil-spill/; Steve Gelsi, “BP’s Well Cap Marks Latest Phase
Of Accident Saga” Marketwatch (July 16, 2010)
http://www.marketwatch.com/story/bp-spill-timeline-marks-87-days-since-blast-2010-0716?pagenumber=1
2
For a summary of fish and wildlife affected by the spill, see “How does the BP Oil Spill
Impact Wildlife and Habitat?”, National Wildlife Federation, http://www.nwf.org/OilSpill/Effects-on-Wildlife.aspx (last visited October 16, 2010)
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The bodily injury claims for dead or injured platform workers is the tip of
the iceberg with respect to the loss expected. Claims for losses will surely
extend to property damage and business interruption claims. The damage
to marine and wild life in the Gulf of Mexico will be extensive, as will the
damages for industries that rely upon the Gulf for fishing and tourism. The
loss realized by the release of approximately 4.9 million barrels of oil will
be extensive and varied. There will likely be costs, and damages,
associated with effort to contain and clean up the spill. Skimmer ships,
floating containment booms, anchored barriers and sand-filled barricades
along shorelines were used in an effort to protect beaches, wetlands and
estuaries from the damaging effect of the oil and, ironically, the
dispersants used to defuse the damaging effects of the released oil.
II.

EXTENT OF THE SPILL

Estimates of the flow rate for oil leaking into the Gulf increased as BP, the
United States Coast Guard and other scientists evaluated the situation.
Initially, BP and the United States Coast Guard did not estimate any oil
leaking from the sunken rig or from the well.3 Eventually, estimates
developed and official estimates increased from 1,000 to 5,000 barrels per
day on April 29, 20104 to 12,000 to 19,000 barrels per day on May 27,
2010.5 Eventually, estimates rose to as high as 25,000 to 30,000 barrels
per day on June 10, 2010.6 Ultimately, it is believed that the well released

3

Bruce Nichols, “Oil Spill Not Growing, Search for 11 Continues”, Reuters (April 23,
2010) http://www.reuters.com/article/idUSN2317771020100423.
4
“U.S. Military Joins Gulf Oil Spill Effort”, BBC News (April 29, 2010)
http://news.bbc.co.uk/2/hi/americas/8651624.stm; and Clifford Krauss, John Vroder and
Jackie Calmes, “White House Struggles as Criticism on Leak Mounts” The New York
Times (May 30, 2010) http://www.nytimes.com/2010/05/31/us/31spill.html?_r=1
5
Deepwater Horizon Incident–Joint Information Center (May 27, 2010) “Flow Rate Group
Provides Preliminary Best Estimate of Oil Flowing from BP Oil Well” (press release)
http://www.restorethegulf.gov/; Jonathan Weisman, Guy Chazan & Steven Power, “Spill
Tops Valdez Disaster”, The Wall Street Journal (August 5, 2010)
http://online.wsj.com/article/SB10001424052748704269204575270081524288118.html ;
Greg Bluestein & Ben Nuckols, “Gulf Leak Eclipses Exxon Valdez as Worst US Spill”,
The Boston Globe (May 27, 2010)
http://www.boston.com/business/articles/2010/05/27/scientists_say_more_gulf_oil_flowin
g_than_thought/
6
Justin Gillis & Henry Fountain, “New Estimates Double Rate of Oil Flowing Into Gulf”,
The New York Times (June 10, 2010)
http://www.nytimes.com/2010/06/11/us/11spill.html
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approximately 62,000 barrels per day, or 2,604,000 gallons per day,
covering a total cubic meters per day of 9,857.7
It has been estimated that these flow rates resulted in a spill of 4.9 million
barrels, or 205.8 million gallons of oil.8 The magnitude of this spill is easier
to understand when compared to other spills with which we are familiar
such as the Exxon Valdez, which is believed to have resulted in a spill in
the range of 257,000 to 750,000 barrels of oil.9 Noteworthy, before the BP
spill, the Exxon Valdez spill was listed as only the 5th worst in history. It is
estimated that the five worst oil spills in world history are:

1. The Gulf War

Estimates exceed 350,000,000
gallons of oil that was poured in
the Persian Gulf during the Kuwait
War.

2. Ixtoc 1

Exploratory well in the Gulf of
Mexico which suffered a blow-out
in 1979. It is estimated that
138,000,000 gallons of oil had
escaped.

3. Atlantic Empress

In 1979, the Atlantic Empress
collided with the Asian Captain ten
miles off the shore of Trinidad and
Tobago spewing 90,000,000

7

Joel Achenbach & David Fahrenthold, “Oil Well Spilled Out 4.9 Million Barrels, New
Numbers Reveal”, Washington Post (August 2, 2010)
http://www.washingtonpost.com/wpdyn/content/article/2010/08/02/AR2010080204695.html
8
Joel Achenbach & David A. Fahrenthold, “Oil Spill Dumped 4.9 Million Barrels Into Gulf
Of Mexico, Latest Measure Shows”, The Washington Post (August 3, 2010)
http://www.washingtonpost.com/wpdyn/content/article/2010/08/02/AR2010080204695.html
9
Elizabeth Bluemink, “Size of Exxon Spill Remains Disputed”, Anchorage Daily News
(June 10, 2010) http://www.adn.com/2010/06/05/1309722/Size-Of-Exxon-Spill-RemainsDisputed.html
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gallons of oil.

4. Nowruz Platform

The Nowruz oil field in Iran‟s
Persian Gulf leaked approximately
80,000,000 gallons of oil when it
was hit by a tanker in 1983.

5. Exxon Valdez

In 1989, Exxon‟s oil tanker hit a
reef and spilled approximately 10.8
million gallons (or 250,000
barrels).10

At 205.8 million gallons of oil, the BP spill will not be remembered as the
worst spill in world history, but its volume, and likely the damage which it
wrought, will far surpass that of the Exxon Valdez.
III.

THE MORATORIUM

The Department of the Interior issued a report, dated May 27, 2010, which
was entitled “Increased Safety Measures of Energy Development on the
Outer Continental Shelf.”11 In this report, the Secretary recommended a
six month moratorium on permits for new wells being drilled using floating
rigs. The moratorium was intended to allow for implementation of the
measures proposed in that report and for consideration of the findings
from ongoing investigations, including the National Commission on the BP
Deepwater Horizon Oil Spill and Offshore Drilling. The moratorium was
challenged by several offshore drilling companies on the basis that the
moratorium was overly broad and a possible abuse of the Department of
Interior‟s discretion. The District Court agreed with that argument and
issued a preliminary injunction blocking the moratorium. Hornbeck
10

Team Planet Green, “Top Five: Worst Oil Catastrophes” (May 7, 2010)
http://planetgreen.discovery.com/feature/planet-100/worst-oil-catastrophes.html
11
U.S. Department of the Interior, “Increase Safety Measures for Energy Development on
the Outer Continental Shelf,” (May 27, 2010)
http://www.doi.gov/deepwaterhorizon/loader.cfm?csModule=security/getfile&PageID=335
98
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Offshore Services, L.L.C., et al. v. Salazar, et al., 696 F.Supp.2d 627
(E.D.La. 2010).
The court observed that the plaintiff‟s argument is that the Secretary was
arbitrary and capricious in fulfilling his duties under the Outer Continental
Shelf Lands Act (OCSLA). The OCSLA establishes a private right of
action to any person “having a valid legal interest which is or may be
adversely affected” by any violation of OCSLA or the regulations
promulgated under it. 43 U.S.C. 1349(a)(1). The court for the Eastern
District of Louisiana noted that the federal moratorium “expansively”
suspends all pending, current or approved drilling operations of new deep
water wells in the Gulf of Mexico and in the Pacific for six months. The
court held:
…The court is unable to define or fathom a
relationship between the findings and the
immense scope of the moratorium.
The
Report, invoked by the Secretary, describes
the offshore oil industry in the Gulf and offers
many compelling recommendations to improve
safety.
But it offers no timeline for
implementation, though many of the proposed
changes are represented to be implemented
immediately. The Report patently lacks any
analysis of the asserted sphere of threat of
irreparable harm or safety hazards posed by
the thirty-three permitted rigs also reached by
the moratorium. It is incident-specific and
driven: Deepwater Horizon and BP only. None
others. Id. at 637.
In recognizing that the defendants had failed to cogently reflect the
decision to issue a blanket moratorium, the Court further observed that
“while the implementation of regulations and a new culture of safety are
supportable by the Report and the documents presented, the blanket
moratorium, with no parameters, seems to assume that because one rig
failed and although no one yet fully knows why, all companies and rigs
drilling new wells over 500 feet also universally present an imminent
danger.” Id. at 638.
Thereafter, the Secretary of the Interior appealed the order and moved to
stay the preliminary injunction pending appeal. On July 8, 2010, the Fifth
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Circuit U.S. Court of Appeals rejected that appeal over one dissent. Four
days later, on July 12, 2010, the Secretary of the Interior issued a
memorandum decision rescinding the May 28 memorandum and directed
the Bureau of Ocean Energy Management (“BOEM”) to withdraw the
suspension letters issued under it, but ordered the BOEM to issue a new
blanket suspension based on a moratorium which purports to apply to all
rigs that use sub-C blowout preventers or surface blowout preventers on a
floating facility and applies through November 30, 2010.
The government moved to have its appeal of the District Court decision
dismissed as moot in light of the second moratorium. On September 29,
2010, the Fifth Circuit agreed and dismissed the appeal as moot, as the
District Court would have to make new findings with respect to that validity
of the revised moratorium. Such further challenges are unlikely now that
the moratorium has been lifted.
Secretary Salazar imposed the new moratorium in light of “mounting
evidence” that the industry was ill-equipped to contain a catastrophic deep
water blowout because none of the Gulf of Mexico‟s offshore operators
had valid oil spill response plans.12 On October 12, 2010, well ahead of
the date upon which the moratorium was to expire, the government
announced that the moratorium would be lifted.13 However, drilling
companies will now have to comply with enhanced safety regulations
enacted by the Department of Interior and the Bureau of Ocean Energy
Management.
Were the new safety regulations by the Department of Interior all that they
could be, or was the lifting of the moratorium more likely related to the
mid-term elections in which Democrats face widespread criticism for
overextending government actions on the economy, including the health
care overhaul, the economic stimulus plan and the drilling moratorium?14 It
12

Michael Kunzelman, “Company Asks Judge To Overturn Drilling Moratorium”, The
Associated Press (September 29, 2010)
http://www.thenewstribune.com/2010/09/29/1362015/company-asks-judge-tooverturn.html
13
James Garner, “The Drilling Moratorium: A Requiem”, Gerson Lehrman Group
(October 12, 2010) http://www.glgroup.com/News/The-Drilling-Moratorium---A-Requiem50970.html
14
Matthew Daly, “Offshore Oil Rigs Can Resume Deep Water Drilling, As Obama
Moratorium Is Lifted, The Christian Science Monitor (October 12, 2010)
http://www.csmonitor.com/USA/Latest-News-Wires/2010/1012/Offshore-oil-rigs-canresume-deep-water-drilling-as-Obama-moratorium-is-lifted
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is not yet known whether the lifting of the moratorium is a reaction to
concerns about mid-term elections or whether the Department of Interior
truly believed that enhanced safety requirements are sufficient. It is
possible that the lifting of the moratorium without actual issuance of
permits leaves the industry in a de facto moratorium stage. Mistrust
abounds in the drilling industry and drilling companies will likely remain
skeptical until details of the new safety requirements are revealed and
permits are actually issued.
Notably, within a few days of the announcement that the moratorium
would be lifted, Ensco Offshore Company filed suit challenging the
propriety of the new regulations on the basis that they were not subject to
the “notice-and-comment” rule making required under the Administrative
Procedures Act and because the directives were issued without
consideration of appropriate federal regulations. Industry concerns that
drilling companies will be able to resume drilling in the near future have
not been relieved by the announcement that the moratorium has been
lifted.
IV.

OVERVIEW OF CLAIM LITIGATION

Although the well has been capped, the flood of litigation has just begun.
As of October 6, 2010, more than 300 lawsuits have been filed against
BP.15 The litany of claims will be long and varied. The variety of claims will
likely implicate any entity involved in, or with an interest in, the Deepwater
Horizon drilling operations. For example, it is likely that accusatory
statements by company representatives involved in the Deepwater
Horizon disaster will transform such indictments into suits against each
other. The litigation expected from this disaster includes claims for bodily
injury, death, property damage, stockholder claims, environmental claims,
economic loss claims and, most likely, claims by numerous governmental
entities with regard to the cleanup costs.
A steering committee was appointed by the judge overseeing lawsuits filed
against BP. The steering committee will manage, direct and control all of

15

Joel Ackenbach, “After Oil Spill, A Deluge of Finger Pointing, Litigation”, The
Washington Post (October 6, 2010) http://www.washingtonpost.com/wpdyn/content/article/2010/10/05/AR2010100505986.html
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cases filed against companies following the Deepwater Horizon oil spill in
the Gulf of Mexico.16
Gulf states plan to either negotiate or sue BP for the damage inflicted on
their respective states‟ environment and economy. Although the
inclination is greater in some states to merely commence suits, the
damage caused by the oil spilled in the Gulf, along with the chemicals
used to clean it up, will result in the payout of billions of dollars to
governmental entities. As of September 29, 2010, BP asserted that it had
already paid out more than $1 billion in governmental payments.17
Alabama, Florida and Mississippi are expected to have substantial claims
for damages which include cleanup costs, damage to their coastlines, loss
of tax revenue, along with a litany of other claims yet to be identified.
Remarkably, lawsuits were also recently filed by workers claiming that BP
Plc‟s North American unit mismanaged retirement savings plans which
have been filed as class actions on behalf of all U.S. employees
participating in the company‟s retirement savings plan.18 The class action
suits allege that U.S. employees lost more than $1 billion from the stock
plunge after the April 20, 2010 spill. Employees assert that BP‟s pre-spill
safety record made the company a risky investment.
Such class action cases pertaining to mismanagement of retirement
savings plans are a further example of the overlap that such cases will
have with the more than 400 cases BP is currently facing from the largest
offshore oil spill in U.S. history. Claims by fisherman, restaurants, real
estate interests, governments and others for economic loss have been
combined with personal injury and wrongful death suits for pretrial
treatment in a multi-district litigation in federal court in New Orleans before
U.S. District Court Judge Carl Barbier.

16

Trey Brannon, “Area Lawyers Selected for BP Lawsuits”, Fox10 TV.com (October 9,
2010)
http://www.fox10tv.com/dpp/news/gulf_oil_spill/area-lawyers-selected-for-bp-lawsuits
17
Donna Leinwand, “States Tally Oil Spill Told to Send BP Their Bills”, USA Today
(September 29, 2010) http://www.usatoday.com/news/nation/2010-09-29Gulfstateclaims29_ST_N.htm
18
Margaret Cronin & Timothy Maddux, “BP Asks Judges to Send Workers’ Savings
Cases to Texas”. Bloomberg (September 30, 2010)
http://www.bloomberg.com/news/2010-09-30/bp-asks-judges-to-send-worker-cases-onsavings-plan-losses-to-texas-court.html
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Although employees have previously requested that their class action suit
for their retirement plan should be heard in Chicago, where the plan was
administered, BP has urged that the cases belong in Houston because the
claims are similar to those in other investor suits. The class action suits,
brought under the Employees Retirement Income Security Act, or ERISA,
assert that investment in the stock was not prudent. The volume and
nature of the underlying claims may be exceeded only by the interest of
lawyers hoping to get a seat at the table, either on one side or the other.
V.

THE BP COMPENSATION FUND

On June 16, 2010, BP and the White House agreed to the creation of a
$20 billion fund to compensate businesses and individuals that have
suffered financially as a result of the spill. The fund was created by a
binding, voluntary agreement and will be funded by BP depositing $5
billion per year into an escrow account over the next four years.19 The third
party administrator for the account is Kenneth Feinberg, who ran a similar
compensation fund for victims of the September 11, 2001 terrorist attack.
Initially, the plan was to mirror the fund set up for the September 11 claims
by establishing a criteria for paying claims. Anyone suffering financial loss
from the spill could make a claim and any claimant that was not satisfied
with the administrator‟s decision could appeal to a three-judge panel.
Establishment of this Fund does not limit BP‟s liability. It was not intended
as a cap.
Promises were made early and often that the fund would attempt to
process claims expeditiously, but claims have been bogged down by the
sheer volume of the claims. As of the first week in October 2010, nearly
98,000 claims have been made, but of the nearly 98,000 claims,
approximately 35,000 require additional documentation and remain on
hold.20 Many claimants assert that there businesses run on a “cash” basis
and it is difficult to produce paperwork in support of their claims, but
Feinberg has adopted a liberal screening approach for such claims and
said he will even accept an affidavit from a business partner as to the
extent of such losses.
19

Jim Tankersley, “How BP Compensation Fund Will Work”, Los Angeles Times (June
17, 2010) http://articles.latimes.com/2010/jun/17/news/sc-dc-bp-escrow-20100616
20
Brian Skoloff, “Problems Plague BP’s Compensation Fund”, Associated Press,
http://www.google.com/hostednews/ap/article/ALeqM5gL54wt6jsLZzo7eVJ8E7UBVRnqL
AD9ILF7E81?docId=D9ILF7E81
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Unfortunately, despite promises by Feinberg and his team, the processing
of claims remains slow. Many claimants seeking compensation complain
that they cannot get basic information about the status of their claim. In
another report on October 15, 2010, it was estimated that approximately
38,000 claims were currently “under review” by Feinberg and another
55,000 had been sent back to claimants for more documentation.21
Since Feinberg assumed control of the claims process on August 23,
2010, 66,000 claims have been approved for payment. Under Feinberg,
claims pass from intake representatives at local offices [originally set up
by BP] and online to software processing in Ohio. Eventually, the claims
are submitted to 25 reviewers in Washington, D.C., who make the actual
calculations and decisions about payments. Notably, representatives that
work in the local offices cannot communicate directly with the 25
reviewers.
State officials for the Gulf States and lawyers for those affected by the spill
claim the fund‟s guidelines are too restrictive because they fail to allow
enough time to assess long term damages before they must file a
settlement claim.22 Under the Gulf Coast Claims Facility, Feinberg allowed
people until November 23 to file for temporary payments, then three more
years to submit final settlement claims to cover all their damages. This
timeline has been criticized because it does not allow claimants enough
time to assess the loss from previously held jobs to the damage of
property values, and more.
VI.

REGULATORY CHANGES

More than 40 bills have been introduced in the U.S. House and U.S.
Senate covering a wide array of issues in response to the BP oil spill.
Several bills have already passed the House and others are being given
serious consideration.
There are several bills to increase or eliminate the economic liability cap.
H.R. 5214, S. 3305 is a bill intended to increase the cap from $75 million
to $10 billion. H.R. 5355, S. 3472, which has been introduced in the
21

Sasha Chavkin, “Gulf Spill Fund Offers Little Information To Claimants”, Pro Publica
(October 15, 2010) http://mobile.propublica.org/article/gulf-spill-fund-offers-littleinformation-to-claimants
22
Dawn Kawamoto, “Oil Spill Claims Czar Feinberg Blasted On First Day Of Overseeing
BP Payments”, Daily Finance, (August 24, 2010) http://www.dailyfinance.com/story/bpoil-spill-claims-czar-feinberg-payments-guidelines/19605714/
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House and Senate, would eliminate the cap entirely. Notably, all versions
of the bills eliminate or increase the cap retroactively to April 15, 2010.
Bills and resolutions must, first, go to committee that deliberate,
investigate and revise them before they go to general debate. Most bills
and resolutions never make it out of committee. H.R. 5214 was referred
to the Subcommittee on Water Resources and Environment on May 6,
2010.23 H.R. 5214, referred to as the “Big Oil Bailout Prevention Act of
2010,” is intended to amend the Oil Pollution Act of 1990. The intent of
H.R. 5214 is to increase the liability of a party responsible for an offshore
facility from which oil is discharged into, or upon, navigable waters or
adjoining shorelines. Authors of the bill wish to increase the liability for
such a party to the total of all discharge removal costs plus $10 billion
(currently $75 million) for each incident. In addition, H.R. 5214 directs the
President to promulgate regulations to allow advance payments from the
Oil Spill Liability Trust Fund to states and localities to prepare for and
mitigate substantial threats from discharge of oil. Compare H.R. 5355, S.
3472, referred to as the “Big Oil Bailout Prevention Unlimited Liability Act
of 2010” which amends the Oil Pollution Act of 1990 to make the party
responsible for an offshore facility, except a Deepwater port, from which
oil is discharged into or upon navigable waters or adjoining shorelines
liable for all discharge removal costs and damages for each incident.
Under the prior act of 1990, such party would be liable for removal costs
plus $75 million. S. 3472 was read twice and referred to the Committee
on Environmental and Public Works on June 9, 2010.24
S. 3306, referred to as the “Big Oil Bailout Prevention Trust Fund Act of
2010,” amends the Internal Revenue Code to eliminate the $1 billion per
incident limitation on expenditures from the Oil Spill Liability Trust Fund for
cleanup of oil spills. S. 3306 also amends the Internal Revenue Code to
eliminate restrictions on the borrowing authority of that Trust Fund. S.
3306 amends the Oil Pollution Act of 1990 to direct the President to
promulgate the regulations to allow advance payments from the Oil Spill

23

“H.R. 5214: Big Oil Bailout Prevention Act of 2010”, GovTrack Insider US, a Civic
Project to Track Congress. http://www.govtrack.us/congress/bill.xpd?bill=h111-5214
(last visited October 16, 2010).
24
“S. 3472: Big Oil Bailout Prevention Unlimited Liability Act of 2010”, GovTrack Insider,
a Civic Project to Track Congress. http://www.govtrack.us/congress/bill.xpd?bill=s1113472 (last visited October 16, 2010).
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Liability Trust Fund to states and localities to prepare for and mitigate
substantial threats from discharge of oil.25
H.R. 5356, entitled “Oil Spill Response and Assistance Act,” would amend
the Oil Pollution Act of 1990 to direct the Secretary of Energy, within two
years, to require the development and deployment of certain technology
for use in the event of a breach or explosion at, or significant discharge of
oil from, a Deepwater port, offshore facility, or tank vessel (covered event)
including: (1) technology for use in capping underwater oil wells that is
effective at water depth at least 2,000 feet deeper than the limits of oil and
gas production on the outer continental shelf as of the date of enactment
of this act; (2) flame proof booms capable of functioning in the open ocean
with six foot waves; and (3) remote operated vehicles for use in the open
ocean that are capable of welding and cutting or torching below 15,000
feet of water. H.R. 5356 was introduced on May 20, 2010 and would
require the purchase and deployment of such technologies in such
locations throughout the United States as would permit their use within 24
hours of a covered event. This bill was last referred to the Subcommittee
on Water Resources and Environment on May 21, 2010.26
On July 1, 2010, Representative Gerald Connolly, of Virginia, sponsored
H.R. 5686, a bill entitled “Stand By Your Oil Pollution Act,” which also
amends the Oil Pollution Act of 1990. H.R. 5686 would (1) extend liability
to any corporation, partnership or other person (other than an individual)
having an ownership interest exceeding 25% in any responsible party; and
(2) limit such an entity‟s liability with respect to an incident (any
occurrence or series of occurrences having the same origin, involving
vessels and facilities, resulting in the discharge or substantial threat of
discharge of oil) to no more than the percentage of the entity‟s aggregate
ownership interests in all other responsible parties with respect to such
incident.27

25

“S. 3306: Big Oil Bailout Prevention Trust Fund Act of 2010”, GovTrack Insider, a Civic
Project to Track Congress. http://www.govtrack.us/congress/bill.xpd?bill=s111-3306 (last
visited October 16, 2010).
26
“H.R. 5356: Oil Spill Response and Assistance Act”, GovTrack Insider, a Civic Project
to Track Congress. http://www.govtrack.us/congress/bill.xpd?bill=h111-5356 (last visited
October 16, 2010)
27
“H.R. 5686: Stand By Your Oil Pollution Act”, GovTrack Insider, a Civic Project to Track
Congress. http://www.govtrack.us/congress/bill.xpd?bill=h111-5686 (last visited October
16, 2010)

12
SF/1881320v1

The Oil Pollution Act of 1990 was enacted by Congress to strengthen the
safety and environmental practices in the offshore energy exploration and
production business. It was believed that this would create financial
responsibility and compulsory liability insurance. Under that act, an
offshore facility‟s liability for economic and natural resource damages was
$75 million per incident. Damages in excess of that cap could be paid by
the Oil Spill Liability Trust Fund, which is financed primarily through a fee
on domestic and imported crude oil.28
The Oil Pollution Act of 1990 was passed immediately after the Exxon
Valdez oil spill in 1989. The Oil Pollution Act was an attempt, by
Congress, to shift the cost of oil pollution to the polluter. The imposition of
such liability on a polluter was thought to incentivize the management of
risks associated with oil and gas exploration in a manner which involve the
insurance industry and its inherent ability to manage such risk. Shortly
after the BP Oil disaster, Congress was called upon to consider raising, or
eliminating, the limitations of liabilities or operators of offshore exploration.
Although legislation is on the way, serious consideration must be given as
to what is reasonable and practical. As is evidenced by the challenges to
the moratorium, sweeping legislation which makes it impossible for drilling
operations to be renewed or conducted in a cost-efficient manner will likely
be challenged. Although the Gulf state region has been ravaged by the
environmental and economic damage from Deepwater Horizon, the
offshore oil and gas exploration in the Gulf of Mexico is a substantial
industry upon which many of the states rely for jobs and economic
development. It is likely that several bills set forth above could be
challenged due to the prohibitive effect that they would have on that
industry if enacted. It is likely that S. 3305, the Big Oil Bailout Prevention
Liability Act of 2010, maybe considered to go too far because it seeks to
raise liability to such extreme limits that offshore activity could not perceive
because of the potential exposure and expense. Clearly, smaller offshore
exploration operators could no longer afford the allocation of exposure or
the insurance coverage to account for such exposure.

28

Rawle King,“Deepwater Horizon Oil Spill Disaster: Risk, Recovery and Insurance
Implications”, Economic Legislation - Daily postings of reports relating to the domestic
and international economy and finance authored by the Congressional Research Service
(CRS). (July 20, 2010) http://economic-legislation.blogspot.com/2010/07/deepwaterhorizon-oil-spill-disaster.html
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VII.

COST ESTIMATES

In June, 2010, BP Oil executives agreed to create a $20 billion response
fund after meeting with President Obama.29 Although this Compensation
Fund is substantial, its administration by Kenneth Feinberg leaves many
questions as to whether it is sufficient to cover the exposure resulting from
this disaster. The question of how many claims may be filed, and for what
amount, is not yet known. As of September 8, 2010, more than 51,000
interim claims had been submitted to the Compensation Fund, including
more than 44,000 for lost earnings. Of that total, 10,252 claims had been
paid, for a total amount of $80 million.30 As of September 10, 2010, more
than 300 lawsuits had been filed, but those plaintiffs can withdraw the
suits if they opt to take settlements through the Compensation Fund.
VIII.

PUNITIVE DAMAGES

It is likely that many claims will include a punitive damages component to
their request for relief. Notably, the $2.5 billion punitive damage award
against Exxon Mobil in the Exxon Valdez oil spill was reduced by the U.S.
Supreme Court to $500 million. The $5 billion punitive damage award
against Exxon was held by the U.S. Supreme Court to be excessive as a
matter of Maritime Common Law.31 The majority held that the punitive
damages award should be brought in line with the compensatory damages
awarded against Exxon in the lawsuit. The Justices described Exxon‟s
conduct as “worse than negligent, but less than malicious.”
In evaluating the significance of this reduction by the U.S. Supreme Court
against Exxon, it is noteworthy that there was no loss of human life in the
Exxon Valdez disaster. With regard to the BP Oil spill, there was
significant loss of life and bodily injury to the workers on the platform.
Moreover, even in the wake of the Exxon Valdez disaster, the damages
incurred by Gulf coast residents is unprecedented. Notwithstanding the
29

Jonathan Weisman & Guy Chazan, “BP Agrees to $20 Billion Fund”, The Wall Street
Journal (June 17, 2010)
http://online.wsj.com/article/SB10001424052748704198004575310571698602094.html
30
Curt Anderson, “Gulf’s Big Choice: Cash In or Litigate”, The Sun News (September 10,
2010) http://www.thesunnews.com/2010/09/10/1684521_gulfs-big-choice-cash-in-orlitigate.html
31
Exxon Shipping Company, et al. v. Grant Baker, et al., 554 U.S. 471, 128 S.Ct. 2605
(2008); see also, Robert Barnes, “Justice’s Slash Damages For Exxon Oil Spill”, The
Washington Post (June 6, 2008) http://www.washingtonpost.com/wpdyn/content/article/2008/06/25/AR2008062500663.html
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analysis of the Supreme Court in justifying its reduction of the punitive
damages against Exxon, it is unclear what, if any, limitations the court may
place on a punitive damages award with regard to the BP Oil matter.
IX.

WILL THE BP DEEPWATER HORIZON WELL DISASTER
CHANGE THE COVERAGE LANDSCAPE?

In the past, large scale environmental disasters have brought complex
coverage questions to the forefront of the legal landscape, and it was
thought that the Deepwater Horizon disaster would be no exception. In
the wake of the Deepwater Horizon drilling rig explosion, many anticipated
a flood of claims spawned by the disaster. Such claims were expected to
raise a whole host of potentially exotic insurance coverage issues.
Many of these anticipated claims, however, have yet to materialize. For
instance, at this time, many Gulf Coast business owners have not filed
claims seeking reimbursement for business interruption, instead electing
to pursue claims against the entities allegedly responsible for the
Deepwater Horizon disaster. Additionally, although it was expected that
numerous of the insurers potentially implicated in the oil spill litigation
would seek declaratory relief to determine their rights and obligations in
the forum of their choice, such lawsuits are few. Indeed, while several of
Transocean‟s excess insurers have filed a declaratory judgment action
seeking a declaration that no additional insured coverage is owed to BP,32
this preemptive maneuver appears to be the exception, rather than the
rule.
The bulk of the 300 plus lawsuits currently pending were filed against the
core tort defendants (including BP and Transocean) by a diverse group of
plaintiffs living and working along the Gulf Coast.33 Numerous class action
lawsuits have been filed alleging negligence on the part of BP,
Transocean and other defendants, such as Cameron (who supplied the
so-called “blow-out preventers”) and Halliburton (who was involved in
operations on the rig at the time of the explosion). These complaints
allege a broad range of “damage,” including loss of business income,
harm to fish, birds and other wildlife, destruction of vulnerable wetlands
32

Certain Underwriters at Lloyd's, London v. BP plc et al., No. 4:10-cv-01823, (complaint
filed on May 21, 2010 in the United States District Court for the Southern District of
Texas).
33
Joel Ackenbach, “After Oil Spill, A Deluge of Finger Pointing, Litigation,” The
Washington Post (October 6, 2010) http://www.washingtonpost.com/wpdyn/content/article/2010/10/05/AR2010100505986.html (retrieved October 10, 2010).
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areas, and threats or actual harm to human health - including increased
risk of cancer and other illnesses. Likewise, the defendants‟ alleged
liability is premised on a variety of legal theories, ranging from negligence,
the Oil Pollution Act, nuisance, trespass, strict liability and guard over a
defective product. Several class action shareholder derivative lawsuits
have also been filed against BP in recent months, citing the company‟s
alleged history of safety lapses and claiming that the company mislead
investors prior to the Deepwater Horizon oil spill.
At this moment, many insurance industry analysts are cautiously optimistic
that many of the anticipated claims and lawsuits will not materialize. This
may be a result of the federally prompted claims process underwritten by
BP.34 The Gulf Coast Claims Facility has given both individuals and
businesses allegedly damaged by the disaster an avenue to recover their
losses without filing a lawsuit. The Claims Facility has made significant
payments to many of the approximately 104,000 claimants, although
recent reports suggest that as many as one-third of the claimants have
inadequately supported their claims.35 There are also recent reports of the
Facility “overcompensating” many claimants.36 Whether or not the payouts
made by the Facility have the effect of stemming insurance claims, the oil
spill has sent serious warning signals to the insurance industry. The
industry has reacted to the potential crisis and will be more prepared for a
similar event in the future. Below is a review of the insurance coverage
issues that that are potentially at play.
A.

Coverages Potentially Implicated

The Deepwater Horizon disaster has the potential to implicate a wide
variety of coverages. Insureds may file first party claims against their own
insurance carriers for property damage and business interruption. Indeed,
Transocean has stated that it expects to be paid $560 million in insurance

34

Jeff Mason, “BP Agrees to $20 Billion Claims Fund; Amount Not a Liability Cap,”
Insurance Journal (June 16, 2010)
http://www.insurancejournal.com/news/national/2010/06/16/110799.htm (retrieved on
October 27, 2010).
35
Richard A. Webster, “Spillionaires,” New Orleans City Business, (October 22-28,
2010).
36
Id.
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proceeds for damage to the rig itself and “accounting gain” related to the
total loss of the rig.37
Additionally, claims have already been made by BP shareholders, which
will implicate any applicable officers and directors liability coverage.
Bodily injury and property damage claims will be presented to commercial
general liability insurers. Defendants engaged in oil and gas operations
may have environmental impairment liability coverage which could provide
coverage for any pollution based claims. Maritime hull and P&I policies
are also potentially implicated, particularly as to the thousands of recovery
vessels operating during the response activities.38 Oil spill-related claims
could also trigger errors and omissions policies if claims are made against
professionals, including engineers or surveyors.
B.

Coverage For “Economic Loss”

Several of the lawsuits filed in the wake of the Deepwater Horizon disaster
seek to recover “economic loss” as a result of the environmental
destruction. Commercial fishermen, shrimpers, oystermen and charter
boat operators allege that the defendants (including BP, Transocean,
Halliburton and Cameron, among others) were negligent in failing to avoid
the blowout, which has caused significant risk to marine life in the Gulf of
Mexico.39 In Gregoire v. Stelly, for example, plaintiffs allege that the
defendants actions have resulted in “in closure of and permanent damage
to the breeding grounds, hatcheries and general habits of all species
which are subject to plaintiffs‟ occupations as commercial fishermen,
preventing them from pursuing their livelihoods and thereby causing
injury.”40

37

“Transocean admits India BOP „issues,‟” (May 7, 2010),
http://www.upstreamonline.com/live/article214245.ece. (retrieved on October 10, 2010).
38
Amy R. Paulus, Ilene M. Korey, Mark D. Paulson, Kathleen A. Johnson, Amber N.
Oleson and Elizabeth Jozefowicz, “Gulf Oil Spill: Liability Insurance Coverage
Implications” (August 2010)
http://www.clausen.com/index.cfm/fa/firm_pub.article/article/608e4fd9-8dce-4370-8b342bd1c248c8de/Gulf_Oil_Spill_Liability_Insurance_Coverage_Implications.cfm (retrieved
on October 10, 2010).
39
See, e.g., Wetzel v. Transocean, BP LLC, No. 2:10-cv-01222 (filed on April 28, 2010 in
the United States District Court for the Eastern District of Louisiana); Barisich v. BP PLC,
No. 10-cv-01324 (filed on May 26, 2010 in the United States District Court for the Eastern
District of Louisiana).
40
Gregoire v. Stelly, No. 2:10-cv-01351 (filed on May 5, 2010 in the United States District
Court for the Eastern District of Louisiana).
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Restaurant owners throughout the Gulf Coast have also sued over higher
seafood prices and the reduced supply of fresh shrimp, oysters and fish,
as the National Oceanic and Atmospheric Administration has closed 32
percent of the Gulf to commercial fishing. Restaurateurs also are suing
over lost income, claiming customers are avoiding seafood altogether over
fears of contamination.41
Additionally, real estate owners, rental managers, and rental agents who
derive income and profits from the rental of properties situated on the Gulf
Coast have filed suit to recover for economic loss.42 Real estate brokers
situated further inland have also filed suit alleging that the oil spill
adversely affected the market in those areas, resulting in lost profits.43
Property owners have asserted diminution in the value of their Gulf Coast
properties as a result of oil washing ashore on the Gulf‟s pristine
beaches.44
The common thread among these lawsuits is that the plaintiffs are
essentially seeking economic loss resulting from the far reaching effects of
the Deepwater Horizon disaster. In the past, insurers have made the
argument that “economic loss” claims do not fall within the ambit of
commercial general liability policies because such claims are for
disappointed economic expectations. This argument has been the subject
of varying results.45
Today‟s commercial general liability policies are structured with a broad
basic insuring agreement, typically providing coverage for “those sums
that the insured becomes legally obligated to pay as damages because of
„bodily injury‟ or „property damage‟ which is caused by an „occurrence‟.”46
41

See, e.g., Original Oyster House, Inc. v. Transocean Holdings, Inc. 2:10-cv-02655
(filed in the United States District Court for the Eastern District of Louisiana on May 4,
2010).
42
See, e.g., Fort Morgan Sales, Rentals & Development, Inc., et al., 2:10-cv-02645
(transferred to the Eastern District of Louisiana, filed on April 30, 2010 in the United
States District Court for the Southern District of Alabama).
43
See, e.g., Gaker v. BP Exploration and Production, 2:10-cv-03454 (filed in the United
States District Court for the Eastern District of Louisiana on October 13, 2010).
44
Gay v. Transocean, Ltd., 3:10-cv-00045 (filed on May 7, 2010 in the United States
District Court for the Southern District of Alabama).
45
See, e.g., Anthem Elecs., Inc. v. Pac. Employers Ins. Co., 302 F.3d 1049, 1056 (9th
Cir. 2002) (rejecting the argument) and Waller v. Truck Ins. Exchange, Inc., 11 Cal.4th 1,
900 P.2d 619 (Cal. 1995) (accepting the argument).
46
See, e.g., Commercial General Liability Coverage policy form CG 00 01 10-01.
“Occurrence” is generally defined as “an accident, including continuous or repeated
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If presented with claims for lost revenue, insurers who have issued liability
policies implicated by the lawsuits may take the position that allegations
suggesting “economic loss” do not fall within coverage provided by such
policies.
In considering this issue, a number of courts have focused on whether the
alleged economic loss is a consequence of property damage. Where the
economic loss is a direct result of physical damage to tangible property,
courts often find a covered loss.47 As one court explained, “the most
sensible reading of the phrase „damages because of … property damage,‟
requires an insurer to pay all damages which are causally related to an
item of „property damage.‟”48 On the other hand, allegations of pure
economic loss are generally deemed to fall outside of coverage because
they do not assert a claim for “property damage” as defined in liability
policies. For example, in Lowenstein Dyes & Cosmetics, Inc. v. Aetna Life
and Cas. Co., the court observed that business losses, such as
anticipated profits, do not fall within the meaning of property damage.49
The same is generally true for claims asserting lost profits50 and diminution
in value.51
Set against this backdrop, the issue of whether the BP oil spill plaintiffs
should be precluded from recovering under the liability policies due to the
absence of “property damage” may be a point of future litigation. Whether
a plaintiff has indeed sustained “property damage” will likely depend on
whether the plaintiff has actually incurred demonstrative damage. For
example, an oysterman whose oyster beds were damaged as the result of
exposure to substantially the same general harmful conditions.” “Property damage” is
defined as “physical injury to tangible property, including all resulting loss of use of that
property.” “Bodily injury” is defined as “bodily injury, sickness or disease sustained by a
person including death resulting from any of these.”
47
See, e.g., Safeco v, Munroe, 165 Mont. 185, 527 P.2d 64 (1974); Old Republic
Insurance Company v. West Flagler Associates, Ltd., 419 So.2d 1174 (Fla. App. 3d Dist.
1982); American States Insurance Company v. Pioneer Electric Company, 85 F.Supp.2d
1337 (S.D. Fla. 2000).
48
Federated Mut. Ins. Co. v. Concrete Units, Inc., 363 N.W.2d 751, 757 (Minn. 1985).
49
Lowenstein Dyes & Cosmetics, Inc. v. Aetna Life and Cas. Co., 524 F.Supp. 574
(D.C.N.Y., 1981).
50
See, e.g., City of Burlington v. Association of Gas & Electric Ins. Servs. Ltd.., 170 Vt.
358, 751 A.2d 284 (2000) (holding that lost profits are not recoverable under insurance
provisions providing coverage for loss of use of tangible property); McCollum v.
Insurance Co. of N. Am., 132 Ariz. 129, 644 P.2d 283 (1982).
51
nd
Pittway Corp. v. American Motorists Ins. Co., 56 Ill.App.3d 338, 370 N.E.2d 1271 (2
Dist. 1977).
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oil contamination may be able to demonstrate physical damage resulting
in lost income. By contrast, a real estate company claiming that it has
suffered a downturn in business as the result of negative press associated
with the spill may have difficult time establishing that its lost income was
related to “property damage.”
C.

Bodily Injury and Mental Anguish Claims

Some plaintiffs have alleged mental anguish or actual injury as a result of
exposure to oil or chemicals. Recently, a class action lawsuit was filed on
behalf of Florida residents who live, travel or work in Florida‟s Coastal
Zone alleging exposure to crude oil, crude oil vapors, dispersants, and
other chemicals.52 Plaintiffs allege that the defendants “were under a duty
to exercise reasonable care to ensure that crude oil and pollutants from
the Deepwater Horizon did not increase the risk that plaintiffs and class
members would contract serious, latent diseases.” As a result, plaintiffs
claim that they suffered from emotional distress as well as an increased
risk of cancer, neurological disease and birth defects. Plaintiffs further
assert a need for medical monitoring to determine whether they are prone
to serious health complications.
Courts have often grappled with whether claims for emotional distress and
medical monitoring constitute claims for “bodily injury” as defined by
commercial general liability policies. Many courts have concluded that
emotional distress, absent some physical injury, does not fall within the
meaning of “bodily injury.”53 However, where emotional distress directly
results in physical manifestations, courts generally find that the “bodily
injury” requirement is satisfied.54 Based on this logic, courts have also
suggested that claims for medical monitoring, which relate to physical
injury, may fall within the scope of coverage for “bodily injury.” 55
52

Hudson v. BP, PLC, 3:2010-cv-00368 (filed on September 24, 2010 in the United
States District Court for the Northern District of Florida).
53
See, e.g., Allstate Ins. Co. v. Clohessy, 32 F.Supp. 1333 (M.D.Fla. 1998) (holding that
emotional distress sustained by a witness to a car accident was not bodily injury); Abellon
th
v. Hartford Ins. Co., 167 Cal.App.3d 21, 212 Cal.Rptr. 852 (4 Dist. 1985) ( finding it
impossible to distinguish between physical and emotional injuries); Jacobson v. Farmers
Mut. Ins. Co., 320 Mont. 375, 87 P.3d 995 (Mont. 2003).
54
See, e.g., Vorhees v. Preferred Mutual Ins. Co., 189 N.J. 165, 607 A.2d 1255 (1992).
55
See Ace American Ins. Co. v. RC2 Corp., Inc., 568 F.Supp.2d 946 (N.D.Ill., 2008)
(where the court found coverage under a comprehensive general liability policy for money
claims for medical monitoring due to exposure to lead paint found on toy trains);
Motorola, Inc. v. Associated Indemnity Corp., et al, 2002-0716 (La.App. 1 Cir. 6/25/04);
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A handful of courts have held that emotional distress, without
accompanying physical injury, nevertheless constitutes bodily injury. In
Lavanant v. General Accident Insurance Company, for instance, a court
considered whether tenants who were present, but unharmed, when the
ceiling in their apartment collapsed could recover for bodily injury. 56 The
court concluded that the average reader of the policy could reasonably
conclude that the definition of bodily injury included mental as well as
physical sickness or disease. The court based this holding on its
reasoning that “emotional trauma may be as disabling as physical injury,
and whether a person suffers one form of injury or another may be a
fortuity determined solely by the particular vulnerability of an individual.”57
States along the Gulf Coast are split regarding whether a plaintiff may
recover for emotional anguish absent some physical impact. Florida,
Texas, Mississippi courts have held that the term “bodily injury” does not
include purely emotional injuries.58 Instead, physical manifestations of
mental anguish are required to constitute bodily injury in these states. By
contrast, Alabama and Louisiana allow recovery for pure mental anguish.59
In Hill v. Shelter Mut. Ins. Co.,60 the Louisiana Supreme Court explained
that “[d]amages for loss of love, affection, and companionship, however,
as well as those for mental pain, suffering, and distress are mental injuries
which could be termed „bodily injury‟ under the policy, depending on
whether the damage rises to the level of „severe and debilitating mental
pain and anguish.‟”
Given that many of the BP oil spill plaintiffs asserting emotional distress
and a need for medical monitoring may have no obvious physical
symptoms, the issue of whether such claims constitute bodily injury is
likely to be widely litigated. Although the vast majority of courts have held
that some manifestation of physical injury is necessary to recover for
878 So.2d 824, 831; Baughman v. U.S. Liability Ins. Co., 662 F.Supp.2d 386
(D.N.J.,2009).
56
Lavanant v. General Accident Insurance Company, 79 N.Y.2d 623, 595 N.E.2d 819,
584 N.Y.S.2d 744 (1992).
57
See Lavanant at 79 N.Y.2d at 630, 595 N.E.2d at 822, 584 N.Y.S.2d at 747.
58
Gilliam v. Stewart, 291 So.2d 593 (Fla.1974); Equal Employment Opportunity
Commission v. Southern Publishing Co., Inc., 705 F.Supp. 1213 (S.D. Miss. 1988), aff‟d,
894 F.2d 785 (5th Cir. 1990); see also, Siciliano v. Hudson, 1996 WL 407562 (N.D. Miss.
1996); Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d 819 (Tex. 1997).
59
American States Ins. Co. v. Cooper, 518 So.2d 708 (Ala. 1987); American Economy
Insurance Co. v. Fort Deposit Bank, 890 F. Supp. 1011 (M.D. Ala. 1995).
60
Hill v. Shelter Mut. Ins. Co., 2005-C-1783, 2005-C-1818 (La. 7/10/06); 935 So. 2d 691
at 745 (citing Crabtree v. State Farm Ins. Co., 632 So. 2d 736, 745 (La. 2/28/94).
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“bodily injury,” the health ramifications of the oil spill remain unclear. This
may result in case law adopting a broad interpretation of the “bodily injury”
requirement, which will greatly increase insurers potential exposure for
these types of claims.
D.

Environmental Liability Insurance

Beginning in the 1980‟s, insurance carriers attempted to address pollution
liability and the desire by industry for coverage above and outside of
general liability policies with environmental impairment liability policies.61
Unlike the coverage provided by general liability policies, environmental
insurance policies are structured, negotiated, and manuscripted to
address specific environmental risks.62 In other words, these policies are
designed to cover environmental liability rather than avoid that coverage.
Available coverages generally include finite risk, excess cleanup costs,
cleanup and third-party liability, legal expenses, natural resource
damages, contractors‟ pollution legal liability, off-site transport and
disposal, non-owned sites, pollutant-specific coverage, business
interruption, and impaired collateral. Insurable conditions may include
existing and new pollution conditions as well as soils, surface water, and
groundwater conditions.63
Policyholders engaged in oil and gas operations or other industries likely
to draw pollution related claims may have coverage for environmental
liabilities. Such policies should provide primary coverage for pollution
related claims.64 However, given the magnitude of the Deepwater Horizon
disaster, such policies may be quickly exhausted, forcing policyholders to
seek coverage under general liability policies. Additionally, companies
with tangential relationships with the Deepwater Horizon rig (i.e., the
manufacturers of component products) may not have such coverage.
Thus, coverage issues will likely arise as to the application of the pollution
exclusions contained in the defendants‟ general liability policies.

61

Baxter Dunaway, “Policies Covering Environmental Liabilities: Types of Coverage,”
Law of Distressed Real Estate § 51:27.
62
David W. Tundermann, Hal J. Pos, J. Michael Bailey, “You Want To Build What?
Where?: Using Environmental Insurance to Manage Cleanup and Development Risks,”
Proceedings of the Rocky Mountain Mineral Law Fourth (2001).
63
“Environmental Liability Insurance,” Executive Legal Summary 332, June 2009.
64
See, e.g. Coffeyville Resources Refining & Marketing LLC v. Liberty Surplus Ins. Co.,
2010 WL 1740887 (D.Kan. 2010) (finding that general liability policies were not triggered
until policies providing coverage for pollution were exhausted).
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E.

Pollution Exclusions

Pollution exclusion clauses are typically included in modern commercial
general liability policies. The application of any pollution exclusion will
depend, in part, on which state‟s law applies to the coverage action.
Whereas some states have narrowly interpreted the pollution exclusion,
other courts have given it a more expansive reading. In Doerr v. Mobil Oil
Corporation, for example, the Louisiana Supreme Court held that what is
typically referred to as a “total” pollution exclusion is designed to exclude
coverage for environmental pollution only and not for all interactions with
irritants or contaminants of any kind. 65 In contrast, the Florida Supreme
Court has held that an absolute pollution exclusion is unambiguous and is
not limited to environmental or industrial pollution.66 Texas courts and
Alabama courts have also given the pollution exclusion a broad
application.67
Additionally, pollution exclusions may include provisions limiting the scope
of the exclusion. Insureds have sometimes argued that a liability policy‟s
products-completed operations hazard is a separate coverage such that
the pollution exclusion does not apply to the products-completed
operations hazard. The products completed operations hazard (“PCOH”)
provides coverage for liabilities resulting from the insured‟s completed
products or work.
In Gregory v. Tennessee Gas Pipeline Co., the court held that the
pollution exclusion applied to the product-completed operations hazard.68
In reaching this decision, the court reasoned that coverage for productscompleted operations hazards was afforded only by the section relating to
bodily injury or property damage because several of the exclusions related
to that section expressly described how that coverage applied to productscompleted operations hazards and the policy contained no separate or
express coverage for such hazards.69 By contrast, in West American Ins.
65

Doerr v. Mobil Oil Corp., 2000-0947 (La. 12/19/00) 774 So.2d 119.
In a combined opinion, the Florida Supreme Court addressed the two cases of Deni
Associates of Fla., Inc. v. State Farm Fire & Cas. Ins. Co. and Fla. Farm Bureau Mut. Ins.
Co. v. Fogg, 711 So. 2d 1135 (Fla. 1998).
67
See, e.g., National Union Fire Ins. Co. v. CBI Industries, Inc., 907 S.W.2d 517 (Tex.
1995); Abston Petroleum, Inc. v. Federated Mutual Ins. Co., 967 So.2d 705 (Ala. 2007).
68
Gregory v. Tennessee Gas Pipeline Co., 948 F.2d 203, 208 (5th Cir. 1991).
69
See also Crescent Oil Co., Inc. v. Federated Mutual Ins. Co., 20 Kan.App.2d 428, 888
P.2d 869, 874 (1995) (products-completed operation hazard does not include hazard of
leaking gasoline).
66
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Co. v. Tufco Flooring East, Inc., the court held that the pollution exclusion
is expressly inapplicable to and overridden by the products-completed
operations coverage.70
Insureds facing claims arising out of the BP oil spill may argue that
products completed operations hazard may be applicable in the Gulf oil
spill claims. For example, many of the lawsuits allege that the blowout
preventers on the rig were defective and contributed to their injuries.
Thus, these insureds may take the position that because their completed
product was defective, coverage falls within the PCOH, and the pollution
exclusion clause does not prohibit coverage. Likewise, companies that
manufactured the oil dispersants released into the Gulf may have an
argument that the claims against them sound in products liability, and
therefore do not fall within the pollution exclusion.
F.

Personal Injury / Coverage B

In addition to asserting causes of action based in negligence, several of
the BP oil spill lawsuits allege that the oil has created a public nuisance or
has trespassed on their property. In a class action lawsuit pending in the
Eastern District of Louisiana, plaintiffs, which include charter boat owners,
captains, and deckhands who derive income and profits from the
chartering of fishing vessels originating from Alabama, assert a cause of
action for nuisance.71 In particular, plaintiffs allege that the defendants
acts and omissions “resulted in an invasion by a substance – oil and other
pollutants – that interfered and continues to interfere with plaintiffs‟ and
class members‟ rights to enjoy their property and caused hurt,
inconvenience, and/or damage to the plaintiffs and class members.”
Likewise, in Montagnet v. Transocean, Ltd., property owners in Hancock,
Harrison and Jackson Counties, Mississippi assert that the defendants
allowed oil from their facility to escape and drift onto the beaches fronting
plaintiffs‟ property, therefore giving them a cause of action based on both
nuisance and trespass.72
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West American Ins. Co. v. Tufco Flooring East, Inc., 104 N.C.App. 312, 409 S.E.2d
692, 695 (1991); Kimber Petroleum Corp. v. Travelers Indemnity Co., 298 N.J.Super.
286, 689 A.2d 747, 755 (App.Div. 1997) (holding that the “pollution exclusion clause and
completed operations hazards coverage can coexist within the same policy”).
71
Fishtrap Charters, LLC v. Transocean Holdings, Inc., 2:10-cv-02644 (Filed on April 30,
2010 in the United States District Court for the Southern District of Alabama).
72
Montagnet v. Transocean, Ltd., 1:2010-cv-00201 (filed on May 10, 2010 in the United
States District Court for the Southern District of Mississippi); see also Papa Rod, Inc. v.
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Standard commercial general liability policies include personal injury
provisions providing broad protection against a number of “offenses,”
which some courts have encompass trespass and nuisance claims
alleged against insureds in the environmental context, notwithstanding the
presence of a pollution exclusion. Although trespass and nuisance are
generally not included as named offenses in the definition of personal
injury, insureds have sometimes argued that such claims fall within the
scope of coverage afforded for the “wrongful entry or eviction, or other
invasion of the right of private occupancy.”73
Some courts have rejected the assertion that trespass and nuisance fall
within the coverage for wrongful entry and eviction, because the later
suggests interference with rights to occupancy and possession of
property. These courts reason the coverage is not triggered where the
complaint does not allege an invasion of any interest related to the
possession of real property.74 As explained by one New Jersey court, [t]he
plaintiff has confused the concept of trespass with … wrongful entry,
eviction and occupancy [which] all have to do with possession of
property.”75
In contrast, several courts have not required an interference with the
possession of real property to trigger coverage for an “other invasion of
the right of private occupancy.” In City of Goshen v. Grange Mutual Ins.
Co., for example, the court held that coverage under the personal injury
provision covers a multitude of claims alleging interference with interests
relating to the possession or enjoyment of real property.76
Likewise, in Titan Holdings Syndicate, Inc. v. City of Keene, the insured
city was sued by two individuals who alleged that they had been
continuously bombarded by and exposed to noxious, fetid and putrid
odors, gases and particulates, loud and disturbing noises during the night,
BP, PLC, No. 10-00272 (filed on May 26, 2010 in the United States District Court for the
Southern District of Alabama).
73
See, e.g., Hartford Accident & Indemnity Co. v. Krekeler (holding that an insurer whose
policy covered “wrongful entry or eviction, or other invasion of the right of private
occupancy” was required to defend an action for trespass and battery); Stanford Ranch
th
Inc. v. Maryland Ins. Co., 89 F.3d 618 (9 Cir. 1996).
74
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Nichols v. Great American Ins. Co., 169 Cal.App. 3d 766, 215 Cal.Rptr 416 (3 Dist.
1985).
75
Morton International v. General Accident Ins. Co. of America, 266 N.J. Super. 300, 629
A.2d 895 (App.Div. 1991).
76
City of Goshen v. Grange Mutual Ins. Co., 120 N.H. 915, 424 A.2d 822 (1980).
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and to unduly bright night lighting emanating from the City's sewage
treatment plant.77 The complaint asserted claims based on trespass and
nuisance and alleged that the operation of the sewage plant had
“unreasonably and substantially interfered with” the plaintiffs‟ “quiet
enjoyment of the homestead” and had substantially deprived them “of the
use of the homestead.” The Keene court held that, under New Hampshire
law, coverage for an “invasion of the right of private occupancy” did not
require a physical invasion, as the noxious odors, noise and light
interfered with the plaintiffs private enjoyment and use of their homestead.
Thus, the determination of whether the BP oil spill plaintiffs have asserted
a cause of action falling within the personal injury coverage will be of
crucial importance for insureds holding policies containing pollution
exclusion clauses, as it provides an alternative avenue for potential
coverage under such policies. Considering there are relatively few cases
considering the implications of trespass and nuisance allegations in the
context of pollution, the courts‟ interpretation of the personal injury
coverage part will have broad reaching implications to insureds seeking
coverage for environmental damage caused by the BP oil spill for many
years to come.
G.

Directors & Officers Coverage

In addition to the lawsuits alleging property damage and economic loss,
several lawsuits have been brought by shareholders on behalf of BP
against current and former officers and directors of the company. These
lawsuits, filed in state and federal courts across the country, contend that
BP caused billions in shareholder losses by failing to implement safety
policies that would have prevented the April 20 explosion and resulting oil
spill.
The spill “is a catastrophe of epic proportions brought by the greed and
fraudulent conduct of BP,” according to a civil racketeering lawsuit filed in
Florida that names as defendants the company, various corporate entities,
and Chief Executive Officer Tony Hayward. A lawsuit filed in Louisiana
federal court claims that the company and its officials inflated share values
by issuing “materially false and misleading statements” about BP‟s safety
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record and protocols.78 The plaintiffs allege that the directors and officers
have a fiduciary duty to put in place and monitor systems that will detect
and address those problems, but the defendant BP officials only “went
through the motions.” They further allege a pattern of accidents and other
close calls should have alerted BP CEO Tony Hayward and other highlevel employees that their cost-cutting measures left the company
vulnerable, but they still ignored the red flags.79
The allegations of these lawsuits potentially implicate Directors & Officers
(“D&O”) policies providing coverage for BP management.80 Based on
reports, BP, seeking to avoid potential conflicts of interest, purchased
$400 million in D&O liability coverage through Marsh Ltd., all of which was
in force at the time of the Deepwater Horizon explosion. This coverage is
reportedly arranged in an eight-layered tower. Ace Bermuda International
has the primary layer ($25 million), over which Zurich wrote $25 million in
first-layer excess coverage. Other insurers participating in the program
include Chartis, Ace European Group, Axis, Liberty Mutual, The Hartford,
QBE, Arch, Great Lakes, and Beazley. The $155 million top-level excess
layer is divided into shares, of which Chartis has the largest ($20 million).
D&O policies typically cover claims made during the policy period against
directors and officers for wrongful acts they might have committed in
connection with matters of corporate concern. These liability policies
typically provide “executive liability coverage,” which indemnifies directors
or officers directly for “loss” arising from claims of wrongful acts brought by
a third party.81 Because a board member may be personally liable for the
negligence of his company, such a claim could implicate the board
members‟ directors and officers‟ liability coverage.
While the executive liability coverage part of a typical D&O policy should
be triggered based on the allegations of the BP securities litigation, these
78
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policies are likely to include pollution exclusions which may bar any
available coverage. Typically, pollution exclusions contained in D&O
policies are written broadly, and preclude all claims against directors and
officers arising out of the discharge or dispersants of pollutants, including
oil products.82 Read literally, such exclusions preclude coverage for both:
(1) claims of third parties‟ against directors and officers seeking recovery
for pollution damages; and (2) for secondary suits, such as shareholder
derivative and nondisclosure suits by or on behalf of the corporation
against directors and officers arising out of environment-related loss
incurred by the corporation.83
Courts are split on whether this exclusion precludes coverage for
shareholder claims outside traditional environmental claims or lawsuits for
cleanup costs and remediation. In National Union Fire Insurance Co. v.
US Liquids, Inc., an insurer sought declaratory judgment that it had no
duty to defend/indemnify the insureds (a waste management company
and its executives) under the terms of a D&O liability insurance policy,
against investors‟ securities fraud action and related shareholders‟
derivative suit. In that case, the policyholders argued that but for the
misrepresentations alleged in the lawsuit, the underlying lawsuit would not
exist, and, therefore, the loss was produced by two distinct independent
causes: misrepresentations (covered) and pollution (non-covered). The
court rejected this argument, and instead framed the question regarding
the applicability of the exclusion as being whether the loss would exist but
for the pollution, rather than whether the loss would exist but for the
alleged misrepresentations.
On the other hand, in Owens Corning v. National Union Fire Insurance
Co., the United States Sixth Circuit Court of Appeals found that an
asbestos exclusion did not bar coverage for allegations that the
policyholder had misrepresented future financial exposure to asbestos
claims, and the amount of insurance coverage for those claims. In Owens
Corning, the court considered whether coverage existed under a D&O
policy for claims resulting from the settlement of a class action suit brought
by Owens Corning shareholders. The plaintiffs alleged that the directors‟
misrepresentations about the company‟s exposure for asbestos claims
82
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caused inflated stock prices, which fell following reports about
inadequacies of the corporation‟s insurance coverage for these claims.
The D&O carrier denied coverage under its asbestos claims exclusion,
which provided that coverage would be precluded for claims based on
“arising out of or related to” asbestos. Nevertheless, the Sixth Circuit
found that coverage existed, and it ruled that the shareholders‟ claim was
not “based on” the use of asbestos.84
These cases illustrate the complexities that will be faced by courts
deciding whether the shareholder derivative suits filed against BP are
potentially covered by its D&O policies. BP will almost certainly argue that
the allegations of misrepresentation and misleading statements are
separate and distinct from the underlying pollution claims. The insurance
carriers, on the other hand, will take a position similar to that espoused in
US Liquids (i.e., that the loss would not exist but for the pollution). The
scope of a pollution exclusion and the meaning of “pollutant” are issues
that courts will be forced to grapple with in the determination of D&O
coverage.
H.

Pollution Exclusions in First Party Property Policies

As noted above, the possibility remains that property owners along the
Gulf Coast will seek recovery for damage to their personal property as the
result of oil or chemicals under their own property policies. While liability
policies provide coverage for the insured against liability to third parties,
first party policies reimburse the insured for damage to property that he or
she owns or leases.
While some insureds may argue that these policies should cover the cost
of environmental clean up on their property, such policies generally
exclude coverage for loss from contamination or for discharge of pollution.
In Royal Ins. Co. v. Bithell, the property policy excluded loss caused by
84
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the release, discharge, or dispersal of contaminants or pollutants.85 The
court held there was “no question” that, under the exclusion's “clear
language,” coverage was barred for damage caused by raw sewage that
leaked into the insureds' residence from a faulty sewer pipe.
Consequently, if such claims are ultimately brought, courts will be faced
with the question of whether the pollution exclusions contained in such
first party policies preclude coverage for property damage caused by the
BP oil spill.
I.

Declaratory Judgment Actions

In May, 2010, Transocean, the owner of the Deepwater Horizon oil rig,
reportedly received insurance payments of $481 million for the loss of the
rig.86 Coverage issues have arisen however, with respect to Transocean‟s
excess insurers‟87 additional insured obligations to BP for pollution claims.
On May 21, 2010, Certain Underwriters at Lloyd‟s of London filed a
Declaratory Judgment Complaint in the Southern District of Texas, asking
the court to declare that it and various other excess insurers subscribing
excess liability policies issued to Transocean have no additional insured or
other coverage obligations to BP for remediation and damage claims
arising from the Deepwater Horizon explosion and oil spill.
In Certain Underwriters at Lloyd’s London v. BP P.L.C., Underwriters
asserts that, based on the terms of the drilling contract between BP and
Transocean, their additional insurance coverage obligations do not extend
to subsurface releases.88 According to the Complaint, the contract
between Transocean and BP provides that Transocean “shall assume full
responsibility for and shall protect, release, defend, indemnify and hold
[BP] … harmless from and against any loss, damage, expense, fine,
penalty, demand or liability for pollution or contamination … originating
above the surface of the land or water from spills, leaks or discharges….”
85

See “Environmental and Toxic Tort Matters – Advanced Civil Litigation,” American Law
Institute - American Bar Association Continuing Legal Education, (February 18, 1999)
citing Royal Ins. Co. v. Bithell, 868 F.Supp. 878 (E.D.Mich. 1993).
86
See “Transocean admits India BOP „issues,‟” supra.
87
Some of the other insurers noted in the complaint include Axis Specialty Europe Ltd.;
Berkley Insurance Co.; Houston Casualty Insurance Co.; National Union Fire Insurance
Company of Pittsburgh; Navigators Insurance Co.; XL Specialty Insurance Co. and
Zurich American Insurance Co.
88
Certain Underwriters at Lloyd's, London v. BP plc et al., No. 4:10-cv-01823, (complaint
filed on May 21, 2010 in the United States District Court for the Southern District of
Texas).

30
SF/1881320v1

Underwriters assert that BP‟s potential liability is for pollution emanating
from below the surface and from BP‟s well, and are therefore not within
the scope of the additional insured protection.
BP has filed an answer to this claim as well as asserting a counterclaim
against Transocean‟s insurers.89 The counterclaim seeks declaratory and
equitable relief, as well as money damages, for the excess insurers‟
breaches or anticipatory breaches of contract. According to the
counterclaim, the counterclaimants have incurred, and continue to incur,
losses relating to and arising out of the Deepwater Horizon disaster, which
are covered under the policies at issue. The counterclaim also asserts a
cause of action for subrogation. In particular, the counterclaimants assert
that BP Corporation North America, Inc. is the named insured under a
general liability policy issued by National Union Fire Insurance Company
of Pittsburgh. National Union allegedly tendered its full $300,000,000
policy limit to BP Corporation North America, Inc. for liabilities arising out
of the disaster. In connection with this payment, National Union assigned
to BP any contribution or subrogation rights that it had with respect to its
coverage payment. Thus, the counterclaimants argue that plaintiffs are
obligated to provide compensation because their policies are primarily
liable. Consequently, the court will likely be faced with complex issues
involving primacy with respect to various layers, and possibly types, of
coverages.
The complaint also seeks to clarify whether BP‟s excess insurers have
any liability for the remediation arising out of the BP oil spill. In the past,
insurers have sometimes successfully argued that such costs represent a
cost of doing business, and are therefore not covered under liability
policies.90 Recent case law, however, suggests that the costs of
remediation should constitute damage in the context of an insurance
policy.91 Recent decisions generally hold that when property can
reasonably be restored to its prior condition, the damages available are
typically the cost of repair or restoration of the property.92 Indeed, even
when a property owner‟s claim seeks an injunction ordering the insured to
clean up the property, as opposed to a monetary award, the insured‟s cost
89
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to comply with such an injunction may still reasonably be considered a
sum the insured is legally obligated to pay for loss arising from claims for
property damage.93 In any event, it is likely that this issue will be a point of
contention between the parties to Underwriters‟ declaratory judgment
action.
Additionally, as a result of Underwriters Declaratory Judgment action, the
interpretation of “additional insured” provisions will be placed squarely
before the court. The indemnity agreement is arguably subject to varying
interpretations which will undoubtedly be vehemently disputed throughout
the course of the litigation. One of these issues will be whether unrefined
oil escaping from the seabed constitutes a “pollutant” as contemplated by
the indemnity agreement. Likewise, the scope of the phrase concerning
pollution “originating above the surface of the land” must be determined by
the court.
X.

CONCLUSION

Whether the Deepwater Horizon disaster lawsuits that are currently
pending are the proverbial the tip of the iceberg remains to be seen. At
this time, however, it is safe to say that insurers are not seeing the
magnitude or complexity of claims that were initially expected. Thus, it
remains unclear whether the issues discussed above will be fleshed out
as part of the coverage litigation arising out of the disaster, although it is
obviously too early to be certain that such claims will not arise.
In any event, there is no question that insurers will react to this event by
considering modifications to their policies if necessary. Again, although
many of the anticipated claims may not materialize as a result of this
disaster, insurers may assume that in the future it will be less likely that
the government and the company primarily responsible for the damage
will undertake responsibility to make restitution. Further, if the BP fund is
terminated in the future, the possibility arises that the courts may be
inundated with a flood of coverage related litigation, which will have a
profound impact on insurers. Consequently, although the current climate
appears to support feelings of cautious optimism, only time will reveal the
93
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true extent of the impact that the Deepwater Horizon disaster has on the
insurance industry.
Michael T. Glascott
Goldberg Segalla LLP
Buffalo, NY
Jay Russell Sever
Phelps Dunbar
New Orleans, LA
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EMERGING ISSUES IN LEGAL MALPRACTICE DEFENSE
BY RICHARDS H. FORD
rford@wickersmith.com
One of the emerging issues in legal malpractice defense is trying to
defuse the situation in which a plaintiff’s lawyer attempts to set up an
insurance carrier for a claim of bad faith. We will address the various
means by which plaintiffs’ lawyers attempt to set an insurance company
up for bad faith, and strategies that defense counsel can utilize in order to
fend off these efforts.
The standard factual scenario in which a plaintiff will attempt to set up an
insurance carrier for bad faith must always begin with an occurrence with
significant injuries and inadequate policy limits. This can take various
forms. It can be one catastrophic injury involving professional malpractice.
The claim can be initiated with a motor vehicle accident in which there are
multiple injuries or deaths with only a single insurance policy to respond.
Typically, in these scenarios, liability on the part of the defendant is clear.
A questionable liability case will not generally trigger this type of analysis.
The exposure that the insured faces must be well in excess of the policy
limits that are available to answer the claim. This can easily present itself
in the form of a motor vehicle accident in which the insurance policy that is
available to respond to the accident is for $50,000.00 or less, while the
medical expenses alone will greatly exceed that policy limit.
The plaintiff’s lawyer then makes a policy limit demand. However, there
will always be some nuance in the policy limit demand. The plaintiff’s
lawyer will not only request the payment of the policy limit, however
additional conditions will be placed on the settlement of the case. These
conditions can take on various forms, and how defense counsel responds
to these conditions can mean the difference between whether a carrier is
sued for bad faith or not, and whether the carrier will have the option of
pursuing a claim for legal malpractice against defense counsel.
The most common conditions are time limit demands. Plaintiffs will often
condition settlement on the tender of policy limits within a certain period of
time, usually 30 days or fewer, and sometimes as quickly as 7 to 10 days.
This puts added pressure on defense counsel to perform an evaluation of
the exposure that a given claim represents.
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Another condition that can be placed on the settlement of the claim is
specific language contained within the release. The plaintiff’s counsel
may request that specific language be included in a release in order to
effectuate settlement. The specific language that the plaintiff’s counsel
may request could address the maintenance of claims against other
entities arising out of the same transaction or occurrence. The language
that plaintiff’s counsel may request could even be completely arbitrary or
capricious, or it could be language to the effect that the defendant and
insurance carrier are agreeing that by entering into the settlement, the
plaintiff is not waiving any particular rights that the plaintiff may have to
pursue other entities. In a classic example, the plaintiff may request that
language be included in the release in which the defendant and the
insurance carrier are agreeing to something which they do not even have
the right to agree to in the first place, making the language a complete
legal nullity. However, as will be noted below, if counsel does not agree to
the specified language, there may not be an agreement, and the
settlement at policy limits could be jeopardized. As an example, a plaintiff
may request that language be included in the release that by entering into
the settlement of the claim in exchange for the payment of policy limits,
the plaintiff does not waive the right to pursue criminal restitution against
the negligent tortfeasor. This would arise in a hypothetical situation in
which a drunk driver caused a serious motor vehicle accident, and the
drunk driver ended up going to prison as a result of the incident. If the
plaintiff’s lawyer requests language in the release that by entering into the
settlement agreement the plaintiff is not waiving the right to pursue
criminal restitution against the driver, the carrier would do well to agree to
the language, even if as a practical matter the language would have no
legal effect, because the carrier and the driver have no control over an
award of criminal restitution.
Another condition of settlement that plaintiffs’ lawyers often demand are
financial affidavits. Financial affidavits are designed to provide proof
under oath that an insured has no collectible assets outside of the
insurance policy. Once again, if a plaintiff’s attorney requests a financial
affidavit confirming the fact that a defendant has no collectible assets
outside of the value of the insurance policy, the wise course is to provide
that affidavit, even if there is no requirement under the law to do so.
Acquiescing to the plaintiff’s lawyer’s demand may seem unpalatable at
the time, however it is in the insurer’s best interests to make sure that in a
case involving clear liability and damages that far exceed the policy limits,
all steps should be taken to ensure that the settlement is completed. This
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is because if the settlement for whatever reason is not completed, and this
is the purpose for which the insurance carrier retained counsel, if the
insurer becomes exposed to a claim for bad faith, that will form the basis
of a claim for legal malpractice against defense counsel.
The more difficult scenario presents itself when the plaintiff makes a fake
settlement offer. This could include a demand for the payment of policy
limits, but tied to conditions that are not easily understood, or are
susceptible of different interpretations. Every effort should be made to
clarify the nature of the settlement demand being made so that the
defendant and the insurer can comply with whatever requirements the
plaintiff’s counsel presents. However, defense counsel must take care to
ensure that in the effort to clarify the nature of the demand being made,
the approach that defense counsel makes is not misconstrued as a
rejection of the original settlement proposal and a counteroffer. Defense
counsel should take care to inquire about the nature of the settlement
demand being made by making a specific reference to the fact that the
inquiry is merely an effort to clarify an otherwise ambiguous or vague
settlement demand, and is specifically is not a rejection of that settlement
demand with a counteroffer. If this specific language is not included in any
written inquiry regarding clarification of an otherwise vague or ambiguous
settlement demand, the plaintiff’s counsel may interpret the response as a
rejection and counteroffer, and ultimately a claim that the predicate of a
bad faith claim against the insurance carrier has been established.
Once the decision is made to accept the settlement proposal the carrier
will arrange for the tender of the settlement check. Care should be taken
in this step, as is true with every step along this process, to make sure that
all requirements of state law have been followed. Tender is often
susceptible of differing interpretations, and you can be sure that the
plaintiff’s counsel’s definition of tender will require the physical delivery of
the settlement check to the plaintiff’s counsel. Even if this is not your own
personal definition of the term tender, the wiser course is to affect physical
delivery of the settlement check within whatever time constraints the
plaintiff’s counsel demands.
Care should also be taken with regard to the payee of the settlement
check. Typically, the payee will be identified as the plaintiff and the
plaintiff’s attorney. There should be no deviation from this standard in
order to ensure compliance with the demand. Obviously, defense counsel
must protect the interests of the client and the carrier, and so
unreasonable demands by plaintiff’s counsel must be still be rejected. For
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example, defense counsel does not have to exceed to an absurd demand
such as the plaintiff’s counsel demanding that only counsel’s name appear
on the settlement check. However, all reasonable demands regarding the
identity of the payees should be followed. This is especially important if
the plaintiff has a Medicare lien. One of the approaches to satisfying a
Medicare lien in order to avoid litigation with the Center for Medicare and
Medicaid Services is to include the Medicare recovery contractor or
Medicare itself as a named payee on the settlement check. This will
undoubtedly be treated as a rejection and counteroffer by the plaintiff’s
counsel, and could serve as a basis for the plaintiff’s counsel to argue that
the carrier has acted in bad faith, thereby exposing the carrier to extra
contractual damages, and defense counsel to a potential legal malpractice
claim.
Just as the language of the settlement check is important, so too is the
language of the release. It is understood that any settlement is going to
require the execution of the release in order to protect the interests of the
entities making the payment to settle the claim. However, defense
counsel should not put onerous language in the release, once again out of
concern that the plaintiff’s counsel will consider such language a rejection
and counteroffer, rather than a mere confirmation of the settlement
agreement. The language of the release should contain the basic
requirements of your state’s law. Additional terms that were not bargained
for should be omitted from the proposed release. For example, if there
was not an explicit confidentiality provision agreed upon by counsel, it
should not appear for the first time in the language of the proposed
release that is being sent to the plaintiff’s counsel. Likewise, any concerns
regarding the satisfaction of liens should also be approached with care.
Obviously, a defendant does not want to make a payment to settle a claim
only to be exposed to claims from lienholders whose interests have not
been satisfied by the proceeds of the settlement. This is the type of issue
that should be addressed with a clarification correspondence sent to
plaintiff’s counsel, with a specific reference to the fact that the inquiry is
merely for clarification, and does not constitute a rejection and
counteroffer to the plaintiff’s demand.
All of the care that defense counsel utilizes in confirming and completing a
settlement agreement under the circumstances is an effort to fulfill what is
referred to as the “mirror image rule.” A mirror image rule is a basic
element of contractual formation. If there are disagreements as to
material terms of a settlement agreement then a settlement contract has
not been formed, and the plaintiff can argue that the demand for policy
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limits has been rejected. This is an issue in states in which bad faith has
to be determined by whether the insurance carrier could have and should
have settled a claim for within policy limits had it been acting in its
insured’s best interests in mind. The concern is lessened in states that
apply the totality of the circumstances approach to bad faith.
In cases in which the mirror image rule is used to defeat a finding that a
settlement agreement has been breached, the plaintiff rejects the tender,
and the carrier is immediately threatened with a bad faith lawsuit. Under
these circumstances, the danger exists that the carrier will then point the
finger at defense counsel, because the purpose in retaining defense
counsel was to effectuate a settlement, and the failure to adhere to the
mirror image rule results in a scuttling of the settlement, and threats to
recover extra contractual damages. This will put the insurance carrier and
defense counsel at odds with one another. The carrier will take the
position that defense counsel had an obligation to effectuate settlement in
order to protect the interests of the insurance carrier. Defense counsel’s
obligation under the circumstances is to the insured, not to the carrier.
There is a split of authority among the states on whether an insurance
carrier can bring a claim for equitable subrogation against defense
counsel. In New York, a direct claim is not allowed. See Lavanant v.
General Accident Insurance Company, 561 N.Y.S.2d 164 (N.Y. App. Div.
1990). Other courts have found that a direct claim is allowed. See, e.g.,
General Security Insurance Company v. Jordan, Coyne & Savits, LLP,
357 F.Supp.2d 951 (E.D. Va. 2005). Every case is factually different, and
in order to make sure that the facts are clear, counsel should make sure
that all communication is in writing, so that when the situation deteriorates,
there is documentation of all steps taken.
Of course, when this occurs, the worst case scenario could be that the
insurance carrier, now exposed to a bad faith claim, fires defense counsel
not only from the claim giving rise to the potential bad faith litigation, but
from all other cases that defense counsel is handling for that particular
carrier. Defense counsel must then also consider the possibility of placing
its own malpractice carrier on notice of a potential claim.
There are certain tips to follow in order to avoid this potentially explosive
scenario. First, the carrier should retain counsel to represent its interests
separate and apart from the counsel retained to represent the insured,
and to effectuate settlement. Second, it cannot be emphasized enough
that when defense counsel is handling a claim of clear liability with
damages exposure far in excess of policy limits, when responding to a
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policy limit demand, defense counsel should take all reasonable steps to
adhere to the mirror image rule. Do not give plaintiff’s counsel any
opportunity to claim that the settlement opportunity was lost by some
action by defense counsel, and that as a result the plaintiff’s counsel is
going to pursue a claim for bad faith. Following the mirror image rule will
protect defense counsel, and hopefully avoid the pitfalls inherent in this
potential bad faith scenario.
Richards W. Ford
Managing Partner
Wicker, Smith, O’Hara,
McCoy & Ford, P.A.
Orlando, Florida
Tel: (407) 317-2170
Fax: (407) 649-8118
Web: wickersmith.com
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PROFESSIONAL LIABILITY INSURANCE
COVERAGE FOR LAW FIRMS
UNDERTANDING KEY POLICY PROVISIONS
AND EDUCATING YOUR FIRM’S ATTORNEYS
CHARLES J. BAKER III
I.

INTRODUCTION

Only one state - Oregon - requires lawyers to carry professional liability
insurance. Many states, while not mandating that lawyers have insurance
coverage, make lawyers disclose to their bar associations or, alternatively,
to their clients whether or not they have professional liability insurance.
Many states require neither. Nevertheless, most responsible lawyers and
law firms buy such coverage at a significant expense in premium dollars.
Coverage for errors and omissions in providing legal services is a good
thing for law firms to have. These policies, however, can be traps for the
unwary. If your firm’s management does not fully understand the key
provisions of such insurance policies and ensure that the firm’s lawyers
have at least a basic understanding of those provisions, your firm can
quickly find itself lacking coverage for any particular claim.
Lawyers’ professional liability policies, like those for most professions, are
claims-made type policies. The coverage afforded is fundamentally
different than coverage under occurrence-based policies such as the
typical commercial general liability policy. Many of your firm’s lawyers
may practice in the field of insurance law, but unless they represent
professionals, they likely do not have a working knowledge of claimsmade policies yet consider themselves experts in insurance coverage. As
such, it is imperative to educate all lawyers in your firm, particularly those
who consider themselves coverage lawyers.
II.

UNDERSTANDING KEY POLICY PROVISIONS
A.

Nature of the Claims-Made Policy

This is a fairly straightforward concept. Claims-made policies provide
liability coverage for claims that are made against insureds during the
relevant policy period, regardless of when the alleged act or omission
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giving rise to liability occurred. Occurrence policies, on the other hand,
provide coverage for alleged acts or omissions that take place during the
relevant policy period, regardless of whether the claim is made long after
the policy’s expiration. There are advantages and disadvantages to each
type of coverage.
Claims-made policies are subject to various conditions, including most
importantly the prior knowledge of the insured (discussed later). A claimsmade policy can also be a “claims-made-and-reported” policy. Such a
policy requires that a claim be made and that the insured actually report
the claim within the policy period in order to invoke coverage. Appendix A
contains a sample insurance policy from The Hartford, which is a claimsmade-and-reported policy.
B.

Retroactive Date

It is common for a claims-made policy to have a retroactive date. For
coverage to exist, the claim must not only be made during the policy
period but it must also arise from a wrongful act that occurred on or after
the retroactive date. See Appendix A, Section I.A.2. The retroactive date
provision is enforceable and prevents the insurance company from liability
for events long past. North American Ins. Co. v. American Re-Insurance
Co., 358 F. 3d 736 (10th Cir. 2004). The retroactive date is triggered by
the alleged act, error or omission giving rise to damages and not by the
onset date of the damages. Medical Protective Co. v. South Carolina
Medical Malpractice Liability Ins. Joint Underwriting Ass’n, 648 F. Supp.
2d 753 (D.S.C. 2009).
The retroactive date may be the effective date of the policy or earlier,
depending on the situation. The retroactive date is extremely important in
the situation where there has been a lapse in coverage. Adams v.
American Guarantee and Liability Ins. Co., 233 F. 3d 1242 (10th Cir.
2000). In Adams, an insurance agent’s errors and omissions policy with
one insurer expired. The insurance agent was not able to negotiate
coverage with another carrier until almost a year later. The retroactive
date of the new policy was the same as its effective date, May 1, 1996. A
former client filed suit against the insurance agent in July 1996 based on
events occurring prior to May 1, 1996. The court held that there was no
coverage since the alleged error occurred before the retroactive date.
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C.

Prior Knowledge

The “prior knowledge” provision contained in virtually all lawyers’
professional liability policies is the most important and least understood
term in such policies. Simply put, there is no coverage for a given claim if,
prior to the policy’s inception, the lawyer had actual knowledge of facts or
circumstances which a reasonable lawyer could foresee might result in a
claim. See Appendix A, Section I.A.3. The provision may take the form of
a limitation in the insuring agreement or of an exclusion from coverage,
increasingly the former. As such, to invoke coverage, the burden of proof
will generally be on the lawyer to establish he did not have prior
knowledge of the potential claim when the policy was issued.
1.

Subjective-objective standard

Case law throughout the country demonstrates that prior knowledge
limitations (or exclusions as in some policies) are valid provisions of
claims-made insurance policies. The clear and overwhelming approach
across the country is to interpret such provisions as subject to a
combination subjective-objective standard. Selko v. Home Ins. Co., 139
F. 3d 146 (3rd Cir. 1998); Westport Ins. Corp. v. Mirsky, 2002 WL
31018554 (E.D.Pa.); Goings & Goings, Inc. v. U.S. Risk, Inc., 2005 WL
3320863 (Cal. App. 4th Dist. 2005); Coregis Ins. Co. v. Baratta & Fenerty,
Ltd., 264 F. 3d 302 (3rd Cir. 2001); Brownstein & Washko v. Westport Ins.
Corp., 2002 WL 1745910 (E.D.Pa.); Mirarchi v. Westport Ins. Corp., 2003
WL 1918975 (E.D.Pa.). This two-part test analyzes whether a lawyer has
actual knowledge of certain facts or circumstances (subjective component)
which would place a reasonable lawyer on notice that a claim might be
made based on those facts (objective component).
A lawyer’s own belief that the claim lacks merit or that the client will not
sue him makes no difference to the analysis. The applicable case law is
clear that, given a reasonable belief that there could be a claim, the
insured cannot assume the claim will not be brought because he or she
subjectively believes it lacks merit or the client will not pursue it. Coregis
Ins. Co. v. Baratta & Fenerty, Ltd., 264 F. 3d 302 (3rd Cir. 2001); National
Union Ins. Co. of Pittsburgh, Pa. v. Holmes & Graven, 23 F.Supp.2d 1057
(D. Minn. 1998); Mt. Airy Ins. Co. v. Thomas, 954 F. Supp. 1073 (W.D.Pa.
1997).
A thorough discussion of the reason for the objective component of the
test is contained in the case of Mt. Airy Insurance Company v. Thomas. In
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that case, the attorney sought to avoid the effect of the exclusion by
arguing that, based on his direct conversation with the client, he did not
believe the client intended to file a claim. After analyzing precedent from
other jurisdictions, the district court concluded that the plain meaning of
the exclusionary language required the application of an objective
“reasonable person” standard. The court stated as follows:
In so finding, we distinguish between facts
which are known to an attorney, which facts,
when viewed by a reasonable person, could
give rise to a claim of malpractice, and
impressions which lead the attorney to believe
that the client will not pursue a claim for
malpractice.... The subjective impression or
belief of the attorney, based on his perceived
relationship with his client or otherwise, as to
whether the client will actually pursue a
malpractice claim against him falls into the
second category.
954 F. Supp. at 1079.
Thus, the prior knowledge provision is applicable if a lawyer knows he or
she has committed an error and if a reasonable lawyer, aware of the same
facts, could expect a claim might result. The lawyer’s subjective belief that
the client will not make a claim is irrelevant. The district court in Mt. Airy
Insurance Company v. Thomas recognized that the application of a wholly
subjective standard would be contrary to public policy since it would allow
the insured to perform his or her own risk analysis in lieu of the insurer,
which justifiably has that right. 954 F. Supp. at 1079.
There are two opposing legal principles at work here. On the one hand,
given a reasonable belief that there could be a claim, the insured cannot
assume the claim will not be brought because he or she subjectively
believes it lacks merit or the client will not pursue it. Coregis Ins. Co. v.
Baratta & Fenerty, Ltd., 264 F. 3d 302 (3rd Cir. 2001); Mt. Airy Ins. Co. v.
Thomas, 954 F. Supp. 1073 (W.D.Pa. 1997). On the other hand, an
insured who has no specific knowledge of any deficient performance
would be justified in assuming that a client's threats are "mere mutterings"
not likely to be the basis of a claim. General Ins. Co. v. Rhoades, 196
F.R.D. 620 (D.N.Mex. 2000).
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Courts have various approaches to determining whether or not a
reasonable attorney would believe certain facts and circumstances might
give rise to a claim. Most of the case law reviewed deals with exclusions
from coverage but employs the same subjective-objective analysis. Seiko
v. Home Ins. Co., 139 F.3d 146 (3rd Cir. 1998) (no coverage because
lawyer knew he had loaned client funds to himself and made unsuitable
real estate investments without informed consent of client); Westport Ins.
Corp. v. Mirsky, 2002 WL 31018554 (E.D.Pa.) (no coverage because
lawyer knew that case had been dismissed due to his failure to timely
identify expert witnesses); Goings & Goings, Inc. v. U.S. Risk, Inc., 2005
WL 3320863 (Cal. App. 4th Dist. 2005) (no coverage because insured
nursing home had knowledge of injury to patient and his lawyer's threat to
file suit); Coregis Ins. Co. v. Baratta & Fenerty, Ltd., 264 F.3d 302 (3rd Cir.
2001) (no coverage because lawyer knew case had been dismissed
based on his failure to prosecute despite his subjective belief that
malpractice claim was barred by statute of limitations); Brownstein &
Washko v. Westport Ins. Corp., 2002 WL 1745910 (E.D.Pa.) (no coverage
because lawyer knew that client claimed ineffective assistance of counsel
and knew that conviction had been overturned despite lawyer's belief that
conviction overturned on another ground); Mirarchi v. Westport Ins. Corp.,
2003 WL 1918975 (E.D.Pa.) (no coverage because lawyer knew that his
actions caused estate to pay $150,000 in unnecessary mortgage
payments despite his belief that claim invalid because he did it at client's
instructions and statute of limitations had expired). But see, Westport Ins.
Corp. v. Lilley, 292 F. Supp. 2d 165 (D. Maine 2003) (coverage existed
despite lawyer's knowledge that his failure to have jury polled may have
led to substantial reduction of verdict; touchstone is reasonableness, not
conceivability); General Ins. Co. v. Rhoades, 196 F.R.D. 620 (D.N.Mex.
2000) (coverage existed despite lawyer's knowledge that his corporate
client's assets had been looted by company directors, that corporate
liquidator had inquired of lawyer's knowledge of the company's assets and
that liquidator had offered a release to lawyer in exchange for his
malpractice limits).
The last case, General Insurance Company v. Rhoades, is instructive. In
that case, the lawyer had actually received a quasi-demand that he pay
his malpractice policy limits. The court determined, however, that it was
not reasonable to have anticipated a claim since there had been no
specific wrongful acts alleged and the attorney was not aware of any ways
in which his legal services had been deficient. The court noted that the
attorney may have acted reasonably in dismissing the statement about his
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malpractice policy limits as a negotiating ploy in the absence of specified
wrongful acts. The federal district court in Rhoades denied the insurer's
motion for summary judgment based on the prior knowledge exclusion.
This meant that application of the prior knowledge exclusion under those
facts would be a jury issue.
2.

The conundrum of successive policies

Most law firms stay with the same professional liability carrier over more
than one policy period, and some renew with the same carrier year after
year over an extended period of time. Assume that a firm has had
successive policies with the same carrier for four years and that a firm
lawyer acquires knowledge of a potential claim during policy year three but
the claim is not made and not reported until policy year four. Is the claim
covered by the year three policy, the year four policy, or not covered at
all? From the insured law firm’s perspective, the claim would have been
covered in policy year three if it had been reported as a potential claim
even if not made until the next year. There is no apparent prejudice to the
carrier (at least assuming the deductible amount and limits of liability have
not changed). From the insurer’s perspective, a contract is a contract, and
it is entitled to assume the law firm will report a potential claim when
knowledge of it is acquired. In addition, the insurer has priced the
premium for the year four policy based on the understanding there are no
known circumstances which might give rise to a claim.
There is no clear answer to the question. The answer may depend on
whether the law in any given jurisdiction treats each renewal as a separate
policy or deems coverage to be continuous. There may also be language
in the policy or in the application for insurance that addresses the issue of
continuous coverage versus separate policies. Several jurisdictions
clearly hold that each renewal is a separate policy and that prior
knowledge of a potential claim bars coverage under a successive policy.
See Ehrgood v. Coregis Ins. Co., 59 F. Supp. 2d 438 (M.D. Pa. 1998);
Charles Dunn Ins. Co. v. Tudor Ins. Co., 308 Fed. Appx. 149 (9th Cir.
2009).
Some courts, on the other hand, have found coverage to exist under the
first of several consecutive policies issued by the same carrier. The
argument accepted by these courts is that there is an inherent ambiguity
in the typical policy provisions relating to extended reporting periods and,
therefore, the provisions should be construed against the insurer such that
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policy renewals operate, in effect, to extend the time in which to report
claims.
In Cast Steel Products, Inc. v. Admiral Insurance Company, 348 F. 3d
1298 (11th Cir. 2003), the United States Court of Appeals for the Eleventh
Circuit, applying Florida law, issued just such a ruling. The case involved
two claims-made policies issued to a product manufacturer for 1999 and
2000. The insured received notice of the claim a few months before the
expiration of the 1999 policy but failed to report the claim to the insurer
until the first day of the 2000 policy. The insured did not appeal the district
court's decision that the 2000 policy did not apply due to the prior
knowledge limitation. Thus, the appeal focused on coverage under the
1999 policy. The Court of Appeals described as a "somewhat alarming
scenario" the fact there could somehow not be coverage when there
existed two consecutive insurance policies that apparently created
seamless coverage over two policy periods. As a result of the Eleventh
Circuit's view, it analyzed the 1999 policy for ambiguities since Florida law,
like the law of most states, construes any ambiguity against the insurer.
The Cast Steel court turned to the provisions of the policy relating to
extended reporting, which allowed the insured to purchase an extended
reporting period in the event of cancellation or non-renewal of the policy,
but not actual renewal. The court found the extended reporting clause to
be "clearly ambiguous" and held that, construing the policy in favor of the
insured, the renewal in 2000 extended the time in which to report the 1999
claim. Arguably, the facts in Cast Steel were favorable to the insured
since the insured had provided notice of the claim in 1999 to its insurance
broker, who failed to report it to the carrier, and since the actual report to
the carrier was made on the very first day of the 2000 policy period.
Nevertheless, the Court's holding is not limited to those facts and stands
squarely for the proposition that, where coverage with the same carrier is
continuous, claims can be reported in subsequent policy years. See also
Heiberg v. National Union Fire Ins. Co., 657 N.E. 2d 832 (Ohio App.
1995). There are cases from other jurisdictions which reject the argument
that the extended reporting clause is ambiguous. Ehrgood v. Coregis Ins.
Co., 59 F. Supp. 2d 438 (M.D. Pa. 1998 and cases cited therein);
Checkrite Limited, Inc. v. Illinois National Ins. Co., 95 F. Supp.2d 180
(S.D.N.Y. 2000).
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3.

Notice-prejudice rule

Most states have black letter law that, in the case of a typical occurrencebased insurance policy, the insurer must show substantial prejudice to its
rights from failure of the insured to timely report a claim in order to
disclaim coverage. See Vermont Mutual Ins. Co. v. Singleton, 316 S.C. 5,
446 S.E.2d 417 (1994). Many states have no existing case law relating to
claims-made policies. Obviously, if your jurisdiction recognizes the noticeprejudice rule for claims-made policies, then the law firm in our
hypothetical would have coverage under the year four policy since the
insurer cannot show any demonstrable prejudice from the failure to report
the potential claim earlier.
The applicability of the notice-prejudice rule may also depend on whether
the policy is claims-made or claims-made-and-reported. Numerous
courts have rejected application of the notice-prejudice rule in the context
of claims-made-and-reported policies on the ground that reporting of a
claim during the policy period is part of the insuring agreement and not
simply a notice provision. DiLuglio v. New England Ins. Co., 959 F. 2d
355 (1st Cir. 1992); National Union Fire Ins. Co. v. Talcott, 931 F. 2d 166
(1st Cir. 1991); World Health and Education Foundation v. Carolina
Casualty Ins. Co., 612 F.Supp.2d 1089 (N.D. Cal. 2009); Pantropic Power
Products, Inc. v. Fireman's Fund Ins. Co., 141 F.Supp.2d 1366 (M.D. Fla.
2001); Janjer Enterprises, Inc. v. The Executive Risk Indemnity, Inc., 2004
WL 101 1004 (4th Cir. 2004) (unpublished).
Other jurisdictions invoke the notice-prejudice rule in the case of pure
claims-made policies. Pension Trust Fund for Operating Engineers v.
Federal Ins. Co., 307 F. 3d 944 (9th Cir. 2002); East Texas Medical
Center Regional Healthcare System v. Lexington Ins. Co., 575 F.3d 520
(5th Cir. 2009). In Pension Trust Fund, the court reasoned that the notice
provision in an occurrence policy and in a general claims-made policy both
require notice "as soon as practicable" and that the purpose of both is to
allow a timely investigation to occur. The Ninth Circuit, however, carefully
distinguished claims-made policies from claims-made-and-reported
policies, under which notice of the claim is one of the two events that
actually trigger coverage.
D.

Exclusions

Generally speaking, the exclusions in a lawyers’ professional liability
policy are fairly simple and easy to apply. For instance, there is no
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coverage for claims in the following situations: legal services performed
while the lawyer’s license to practice law was suspended; claims for bodily
injury or property damage; claims made by on behalf of the lawyer or law
firm itself; employment practices; services in the lawyer’s capacity as a
public official or corporate director; claims for which notice was given
under another professional liability policy; the sale of securities, real estate
or other investments; services performed for an organization other than
the lawyer’s own firm; activity as a beneficiary or distributee of an estate or
trust; commingling of funds; and signing a notary certification without
witnessing the signature. See Appendix A, Section II.
Perhaps the most often invoked and least understood exclusion is that
which denies coverage for claims “arising, in whole or in part, out of any
actual dishonest, fraudulent, criminal or malicious act, or omission,
committed by, at the direction of, or with the knowledge of such insured.”
See Appendix A, Section II.1. The determination of the type of conduct
rising to this level is made on a case-by-case basis. Most courts infer
some form of “intent” requirement into such a finding. At least one court
has held that a violation of a state’s unfair trade practices law does not
rise to this level of conduct. Thomas J. Sibley, P.C. v. National Union Fire
Ins. Co. of Pittsburgh, Pa., 921 F.Supp. 1526 (E.D. Tex. 1996). Another
has found coverage for a claim of constructive breach of implied warranty.
Brooks, Tarleton, Gilbert, Douglas & Kressler v. U.S. Fire Ins. Co., 832
F.2d 1358 (5th Cir. 1987). Further, if a complaint alleges both fraudulent
and negligent acts, the insurance carrier must still defend the lawyer.
Clarendon National Ins. Co. v. Vickers, 265 Fed. Appx. 890 (11th Cir.
2008).
E.

Miscellaneous Provisions
1.

Covered damages

Most professional liability insurance policies for lawyers cover actual
damages sustained by clients arising out of the performance of
professional legal services and also cover damages to others for false
arrest, abuse of process, malicious prosecution, wrongful eviction and
defamation as long as the alleged acts occur during the course of
performing legal services for clients. See Appendix A, Section I. B. 4, 8,
11 and 14.
Likewise, most policies state that the definition of “damages” does not
include fines, sanctions, penalties, punitive damages, restitution of legal
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fees, awards that are multiples of compensatory damages or equitable
relief. See Appendix A, Section I. B. 4. In jurisdictions where punitive
damages are insurable, however, many firms obtain endorsements which
allow for the coverage of punitive damages. See Great American Ins. Co.
v. Baddley and Mauro LLC, 330 Fed. Appx. 174 (11th Cir. 2009) (fee
dispute not covered); Page Wellcome PSC v. Home Ins. Co., 758 F. Supp.
1375 (D. Mont. 1991) (sanction for attorney misconduct in case not
covered).
2.

Who is insured?

Under most policies, insurance applies not only to lawyers who are
presently with the firm at the time the claim is made, but also to lawyers
who have left the firm (including through retirement) and lawyers who
have joined the firm since the start of the policy, as long as the alleged
acts, errors or omissions occurred while the lawyer was performing
professional legal services on the firm’s behalf. Coverage also extends to
the estate of any lawyers who have died as long as those same conditions
are met. See Appendix A, Section I. B. 5.
3.

Interrelated claims

Most malpractice policies have per claim and aggregate limits of liability.
Claims which are defined as “interrelated claims” are treated as a single
claim both for purposes of determining the applicable limits of liability and
for purposes of determining when a claim is made and which of
successive policies is applicable.
As an example, the sample policy in Appendix A defines “interrelated
claims” as:
all claims that include, in whole or in part,
allegations of wrongful acts or personal injury
that are based on, arising (directly or indirectly)
out of or in any way involving the same or
related facts or circumstances or series of facts
or circumstances. Claims shall be interrelated
claims if there is either (a) a causal connection
in the sense that one or more of the wrongful
acts or personal injury alleged in one or more
of such claims give rise (directly or indirectly) to
the wrongful acts or personal injury alleged in
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the other of such claims or (b) a logical
connection in the sense that there is either (i) a
goal, motive or methodology common to the
matters alleged in such claims or (ii) a
substantial overlap or resemblance between or
among such claims. Claims may be
interrelated claims regardless of whether such
claims are legally distinct claims that may also
allege different wrongful acts to or different
damages suffered by different people.
If the original claim is reported under a prior year’s policy, then all
subsequent interrelated claims are covered under the prior policy, even if
the subsequent claims or the actual wrongful acts occur after the
expiration of the prior policy. See Appendix A, Section I. D. 3. However,
there is no coverage under the subsequent policy in the event the original
interrelated claim was not reported under the prior policy. G-I Holdings,
Inc. v. Reliance Ins. Co., 586 F. 3d 247 (3rd Cir. 2009); Vozzcom, Inc. v.
Great American Ins. Co., 666 F. Supp. 2d 1332 (S.D. Fla. 2009).
4.

Defense and settlement

The duty to defend under a claims-made policy is very similar to that
under an occurrence-based policy. The insurer has the right and duty to
defend a claim even if the allegations are groundless, false or fraudulent.
See Appendix A, Section I. C. 1.
The insured may not settle or admit liability in any way without the
insurer’s prior written consent. See Appendix A, Section III. D. 2. c.
Further, the insurer cannot settle a claim without the insured’s consent,
which shall not be unreasonably withheld. Most policies, however, contain
what is known as a “hammer clause.” If the insured refuses to consent to
a settlement recommended by the carrier and acceptable to the plaintiff,
the carrier is not liable for any verdict that exceeds the proposed
settlement amount. See Appendix A, Section I. C. 2.
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5.

Disciplinary proceedings

Most professional liability policies have a provision providing a limited
amount of funds for attorneys’ fees and costs incurred in defending
disciplinary proceedings against a lawyer. The amount payable is
generally a small fraction of the policy limits and does reduce the amount
of the limits available for coverage of actual claims. See Appendix A,
Section I. D. 4.
III.

EDUCATING YOUR FIRM’S ATTORNEYS
A.

Reporting of Circumstances and Claims
1.

Definitions

Due to the nature of a claims-made policy, a failure to report a claim or
potential claim can easily cause the firm to lose coverage. There is an
absolute duty to report any “claim” or potential claim, referred to in some
policies as a “circumstance.”
“Claim” is most often defined as a demand for money or services. For
example, the sample policy in Appendix A defines claim as follows:
an allegation of a wrongful act or personal
injury in conjunction with:
a.
A written demand received by an
insured seeking damages against, or services
from, an insured; or
b.
A complaint, counterclaim, cross-claim,
petition, or claim for relief seeking damages
against or services from an insured filed in a
lawsuit or arbitration proceeding that has been
received or served upon an insured; or
c.
A request received by an insured for a
tolling agreement with respect to statutes of
limitations or other bars against the filing or
maintenance of a lawsuit or arbitration
proceeding seeking damages against or
services from an insured.
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A claim is more easily identifiable than a “circumstance.” This concept is
basically equivalent to the “prior knowledge” issue discussed above. As
provided in the sample policy contained in Appendix A, the law firm must
provide written notice “[i]f during the policy period an insured becomes
aware of any wrongful act, personal injury or other fact, circumstance or
situation that he or she (i) believes might result in a claim [subjective
component] or (ii) could reasonably have foreseen might result in a claim
[objective component] . . . .”
2.

Extended reporting period

Most insurance companies offer what is called an “extended reporting
period.” This provision in the insurance contract allows a law firm to pay
an additional premium and obtain coverage for claims that are first made
after the policy period expires, but within the extended reporting period.
See Appendix A, Section I.F.
B.

Policy Applications
1.

Breach of warranty

In some jurisdictions, such as South Carolina, a false statement in an
application for an insurance policy constitutes a breach of warranty and
renders the policy void ab initio regardless of the insured’s good faith or
lack of fraudulent intent. Home Fire & Marine Ins. Co. v. Tisdale, 303 F.2d
348 (4th Cir. 1962); Reid v. Hardware Mutual Ins. Co. of Carolinas, Inc.,
252 S.C. 339, 166 S.E.2d 317 (1969); Nix v. Sovereign Camp W.O.W.,
180 S.C. 153, 185 S.E. 175 (1936). Thus, unlike the principle of
fraudulent inducement, which requires a showing that the insured made a
misrepresentation with fraudulent intent, the mere falsity of a statement
which is a warranty voids the policy without regard to the insured’s
subjective state of mind.
A warranty, as opposed to a representation, is a statement that is a part of
the contract and must either be named in the policy itself or be expressly
incorporated therein by reference. 43 Am. Jur. 2d Insurance § 1023
(1982).
A warranty, in the law of insurance, is a
statement, description or undertaking on the
part of the insured, appearing in the policy of
insurance or in another instrument properly
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incorporated in the policy, relating contractually
to the risk insured against. Generically,
warranties are either affirmative or promissory.
An affirmative warranty is one which asserts
the existence of a fact at the time the policy is
entered into, and appears on the face of said
policy, or is attached thereto and made a part
thereof. A promissory warranty may be
defined to be an undertaking by the insured,
contained in a policy, or in a paper properly
incorporated by reference that certain facts or
conditions pertaining to the risk shall continue
or that certain things with reference thereto
shall be done or omitted.
Reid v. Hardware Mutual Ins. Co. of Carolina, Inc., 252 S.C. at 347, 166
S.E.2d at 321. The sample renewal application in Appendix B states the
following: “[i]f a policy is issued this application will attach to and become
part of the policy . . . .” The application, however, does not use the word
“warranty.” Is it or is it not a warranty?
2.

Fraud in the inducement

Unless your jurisdiction treats representations in applications as
warranties, the insurance company must prove fraud in the inducement.
Generally, this would require proof of all the elements of common law
fraud, including intent to deceive. If a carrier proves the policy was
induced by fraud, then it is void ab initio.
3.

Completing the application

In order to avoid being accused of making misrepresentations in a policy
application, a law firm’s management must effectively communicate what
is required to its lawyers. Appendix B contains a typical renewal
application for professional liability insurance. Invariably, the application
will contain the question asking whether the law firm or any lawyer is
aware of a claim or circumstance arising since the last application. See
Appendix B, page 3 of 5, No. 17.
Since the completion of the Firm’s last
application, has the Firm or any attorney of the
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Firm been made aware of a claim or
circumstance that could result in a claim, or
has there been a change in the status of any
claim reported to other insurance companies
within the past five years?
This is the most important question in any application and requires a
diligent effort to canvass the firm’s lawyers to determine the appropriate
answer to the question. Most firm lawyers will easily recognize when a
“claim” has been asserted as defined by the policy (and discussed above).
Most lawyers, on the other hand, will not have a clear understanding of
what constitutes a “circumstance.” Therefore, it is imperative, on a firmwide basis, to educate lawyers concerning that definition and what must
be reported.
It is a good idea, within the firm, to encourage over-reporting of matters
which might be deemed to be a circumstance. More knowledgeable
lawyers in firm management can then make a decision whether the matter
needs to be included in the application. At least one court has held that,
on such an application, the law firm need report only clear breaches of
duty, such as missing a statute of limitations, being the subject of direct
criticism by the court, or receiving an explicit threat of litigation from a
client. United National Ins. Co. v. Granoff Walker and Forlenza, P.C., 598
F. Supp 2d 540 (S.D.N.Y. 2009).
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INSURERS’ CLAIMS FOR LEGAL MALPRACTICE AGAINST
DEFENSE COUNSEL HIRED FOR THEIR INSUREDS
BY JOHN S. WILKERSON, III
Legal malpractice claims by insurers against the defense counsel they hire
for their insureds, though still not commonplace, are becoming more
prevalent today. Case law on the topic is inconsistent, but there are
certain dispositive issues common in these cases that could help
determine the viability of a claim in a given jurisdiction. The legal
justification for these claims and the different legal theories for recovery
are the most debated issues on the subject. Courts faced with whether or
not to recognize a claim are generally persuaded by how the jurisdiction
deals with assignment of legal malpractice claims, claims of legal
malpractice by will beneficiaries against the testator’s attorney, and the
insurer’s role in the relationship.
I.

STANDING
A.

Why These Claims Should be Allowed

When an attorney commits malpractice in defending an insured, the
damage is often shouldered by the insurer, rather than the insured. Even
if the insured is personally liable for some of the damage, the amount may
not be sufficient motivation for the individual to pursue a malpractice claim
against her attorney, especially given the fact that she has likely already
been involved in litigation for some time. The insurer, on the other hand,
likely suffers the lion’s share of the damage caused by the alleged
malpractice. As one court noted, it is extremely inequitable to require an
insurance company to absorb the loss due to negligent defense counsel
without a legal remedy. See, Atlanta Int’l Ins. Co. v. Bell, 475 N.W.2d 294,
298 (Mich. 1991) (“defense counsel’s immunity from suit by the insurer
would place the loss for the attorney’s misconduct on the insurer. The only
winner … would be the malpracticing attorney.”) Accordingly, allowing
these claims gives a remedy to one who has suffered a detriment due to
the negligence of another.
Allowing these actions “promotes enforcement of the lawyer’s obligations
to the insured” by holding the lawyer accountable for breaches of a duty
that the insured may not have the incentive to litigate. RESTATEMENT
(THIRD) OF THE LAW GOVERNING LAWYERS § 51 cmt. g (2000). If the lawyer
were to commit malpractice from which the insured suffered no pecuniary
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detriment, the insured likely would not bother suing the attorney. Without a
risk of legal liability, the attorney would have no financial incentive to
represent future clients any better. However, if the insurer is allowed to
sue the attorney for his malpractice, the attorney would be more inclined
to represent the insured commensurate with the standard of care.
B.

Arguments Against These Claims

The two major reasons these claims are disputed are the impact on the
relationship between the insured and her defense counsel and more
specifically the impact these suits have on the attorney-client privilege
itself. The relationship between an attorney and his client has always been
one of the most protected relationships recognized by the law. The
attorney is an agent of his client, the insured. The rule that “[a]n agent
cannot serve two masters whose interests [are] incompatible” has been
recognized as relevant in these cases because of the inherent conflict in
allowing these suits to proceed on a direct duty theory; if the attorney is
primarily concerned about minimizing exposure to the insurer, then his
primary focus may shift from the insured to the insurer. See, Swiss
Reinsurance America Corp., Inc. v. Roetzel & Andress, 837 N.E.2d 1215,
1221 (Oh. Ct. App. 2005). Accordingly, one major hurdle to asserting
these claims is persuading the court that the impact on the attorney-client
relationship is outweighed by the benefit to society that results from
requiring that a wrongdoer bear the burden of his wrong.
1.

The Attorney-Client Relationship

The impact on the attorney-client relationship is often cited as an
argument against direct actions for legal malpractice by the insurer. The
insurer is said not to have standing to assert a malpractice claim against
the insured’s attorney because the attorney owes the duty solely to the
client, not some third party. The Restatement identifies three factors to
consider when determining whether an attorney owes a duty to a third
party:
[A] lawyer owes a duty to use care … to a
nonclient when and to the extent that: (a) the
lawyer knows that a client intends as one of the
primary objectives of the representation that
the lawyer's services benefit the nonclient; (b)
such a duty would not significantly impair the
lawyer's performance of obligations to the
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client; and (c) the absence of such a duty
would make enforcement of those obligations
to the client unlikely[.]
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 51(2) (2000). The
impact of allowing a duty running from the attorney to the insurer to impair
the lawyer’s performance is the element that is often cited to preclude a
duty in many jurisdictions. The traditional rule that only a client may sue an
attorney for malpractice is meant to ensure the “inviolability of the
attorney’s duty to the client.” Bell, 475 N.W.2d at 296. Allowing the insurer
to bring these claims directly is said to “undermine” the relationship by
detracting from the undivided duty of loyalty the attorney owes to his
client. Id. The tripartite relationship was characterized by this court as
having “rife possibility of conflict.” Id. at 297.
Another concern over giving the insurer standing is that it is just another
tool insurers may use to “control” defense counsel. In most cases, insurers
have the ability to control the defense by virtue of the policy language.
Additionally, defense counsel is usually hired by the insurer, paid by the
insurer, and seeks to maintain a strong relationship with the insurer in
hopes of acquiring more business in the future. In essence, the insurer’s
ability to influence the decisions of the attorney are already present, and
recognizing an insurer’s cause of action for malpractice against the
defense attorney would only further tip the scales towards the insurance
company actually controlling the relationship. As the Bell court noted,
“there is great temptation for defense counsel to favor the insurance
company who pays the bills and will send further business and where long
standing personal relations may exist” [and] “an attorney may be
confronted with serious conflicts of interest issues almost from the very
outset of the relationship.” Id. (quoting Mallon & Smith, 4 LEGAL
MALPRACTICE 325 § 29.16 (5th ed. 2000) and Keeton & Widiss, INSURANCE
LAW: A GUIDE TO FUNDAMENTAL PRINCIPLES, LEGAL DOCTRINES, AND
COMMERCIAL PRACTICES, 829-30 (West 1988)).
Other courts have found the problem to arise more in theory than in actual
application. “In a malpractice action against a defense counsel the
interests of the insurer and the insured generally merge.” Bell, 475 N.W.2d
at 298. In general, the interests are aligned and any alleged malpractice
is mutually detrimental. See, e.g., General Security Ins. Co. v. Jordan,
Coyne, & Savits, LLP, 357 F.Supp.2d 951 (E.D.Va. 2005) (failure to
appear was malpractice). The interests of the insured and the insurer are
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more often than not completely congruent in handling the case against the
insured.
2.

The Attorney-Client Privilege

Another argument against allowing these claims is the impact such claims
may have on the attorney-client privilege. When a client brings a claim
against an attorney, the attorney has the right to disclose information
protected by the attorney-client privilege in order to defend himself against
the claim. See, Rule 1.6(b)(6) Model Rules of Professional Conduct.
When an insurer brings a legal malpractice claim against its insured’s
attorney, the attorney has the same right to disclose these confidences. In
that scenario, the insured may lose the protections of the privilege based
on the carrier’s decision to file suit against her attorney. Allowing the
insurance company to unilaterally waive this privilege “erodes the trust
necessary to a successful attorney-client relationship” by making the client
less likely to share confidences for fear they will be disclosed later. State
Farm & Cas. Co. v. Weiss, 194 P.3d 1063, 1068 (Colo. App. 2008).
A client who brings a malpractice claim against her attorney has the ability
to drop the suit in order to prevent any confidences covered by the
privilege from being disclosed. At some point in litigation, the client may
feel it is not worth pursuing the claims in exchange for public exposure of
the confidences. If the insurer brings the suit, the insured does not have
the ability to drop the suit and prevent the disclosure and may be “blindsided” by the insurer’s suit that allows a breach of confidences. St. Paul
Fire & Marine Ins. Co. v. Birch, Stewart, Kolasch, & Birch, LLP, 379
F.Supp.2d 183, 192 (D.Conn. 2005). One solution to this problem is to
require the insured’s consent to either the lawsuit or to having the insurer
as a represented party. See, Id. at 193-94 (insured’s consent to the trial);
Pine Island Farmers Coop. v. Erstad and Riemer, P.A., 649 N.W.2d 444
(Minn. 2002) (insurer can be a co-client with insured if client consents after
informed consultation with a lawyer and if there is no conflict of interest,
consistent with Rule 1.7 of Model Rules of Professional Conduct). The
court in Pine Island recognized that prior informed consent helps eliminate
the possibility of problems with conflicts of interest and increases
awareness of the impact of a legal malpractice claim by the insurer.
II.

LEGAL THEORIES OF RECOVERY

The states that allow these claims, or have federal courts that have
deemed them to be allowed absent contrary state law, can be grouped by
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the type of legal theory under which they require an insurer to bring its
claim. Two distinct theories have been recognized: a direct action for
malpractice and an equitable subrogation claim in which the insurer is
subrogated the rights of its insured against the attorney.
A.

Direct Actions for Malpractice

In a direct action for malpractice, the insurer is allowed to sue the defense
attorney directly. Insurers are allowed to bring these claims either because
the jurisdiction recognizes that the carrier is an actual client of the attorney
or because the relationship has been held sufficient to allow the insurer to
proceed directly. See, Pine Island, 649 N.W.2d 444 (recognizing that
insurer can be a client); State & County Mut. Fire Ins. Co v. Young, 490
F.Supp.2d 741 (N.D.W.Va. 2007) (conferring standing for a direct claim
based on relationship). The Restatement seems most in line with a direct
action, as it recognizes a duty flowing directly from the attorney to the
insurer by stating:
[A] lawyer designated by an insurer to defend
an insured owes a duty of care to the insurer
with respect to matters as to which the
interests of the insurer and the insured are not
in conflict, whether or not the insurer is held to
be a co-client of the lawyer. For example, if the
lawyer negligently fails to oppose a motion for
summary judgment against the insured and the
insurer must pay the resulting adverse
judgment, the insurer has a claim against the
lawyer for any proximately caused loss.
Restatement (Third) of the Law Governing Lawyers § 51 cmt. g (2000).
A very similar argument for this legal theory can be based upon an
“intended beneficiary” analysis. Courts that construe the relationship in
this fashion find that the insurer, like the beneficiary of a will, is an
“intended beneficiary of the services provided by the attorney retained to
represent an insured.” Hartford Ins. Co. v. Koeppel, 629 F.Supp.2d 1293,
1301 (M.D.Fla. 2009). This rationale is closely aligned with the tripartite
relationship theory of the relationship, which recognizes that the insurer is
intermingled in the litigation as much as the insured and attorney.
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B.

Equitable Subrogation

“Equitable subrogation has been described as the legal fiction that permits
one party to stand in the shoes of another” and seek recovery from the
true wrongdoer. Atlanta Int’l Ins. Co. v. Bell, 475 N.W.2d 294, 298 (Mich.
1991). The Bell court held that the remedy of equitable subrogation is “a
less sweeping, less rigid solution than creation of an attorney-client
relationship between the insurer and defense counsel, but a more flexible,
more equitable solution than absolution from liability from professional
malpractice.” Id. at 299. Inherent in that statement is the Bell court’s
reluctance to allow insurers to assert a direct action because of its
propensity to place the insured and insurer on equal footing in the tripartite
relationship as far as the attorney is concerned. Equitable subrogation
appreciates the insured’s role as the sole client requiring the carrier to
argue the position of its insured if it wants to gain a recovery against
defense counsel.
Those courts that hesitate to recognize equitable subrogation as the
proper theory of recovery generally suggest that the “uniquely personal
nature of an attorney’s duty to his or her client” frustrates recognition of a
theory that allows a third party to stand in the shoes of an individual in this
close relationship. Dale J. Gilsinger, Annotation, Right of Insurer to Assert
Equitable Subrogation Claim Against Attorney for insured on Grounds of
Professional Malpractice, 50 A.L.R. 6th 53 (2009). In Swiss Reinsurance
America Corp., Inc. v. Roetzel & Andress, 837 N.E.2d 1215 (Ohio Ct. App.
2005) the insurer sought to recover under an equitable subrogation theory
when defense counsel allegedly committed malpractice while defending a
medical malpractice case. In disallowing the equitable subrogation theory,
the Ohio Court of Appeals looked to the insured’s deposition transcript and
found that the insured stated that he was happy with defense counsel’s
representation. Id. at 1224. The court noted that allowing equitable
subrogation would be inconsistent with the views of the client.
Accordingly, a broad application of this theory would be inconsistent with a
theory that requires standing in the shoes of the client. Equitable
subrogation is best suited for cases where the insured and insurer are
completely congruous in their interpretation of defense counsel’s
performance.
III.

INDICATORS FOR UNRESOLVED JURISDICTIONS

A majority of states have no reported decisions specifically allowing or
precluding an insurer’s ability to bring a malpractice claim against the
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attorney hired for its insured. Those courts that have reported decisions
have generally relied upon analogous situations to fashion a remedy
including: (1) whether an intended will beneficiary has standing to bring a
claim in the jurisdiction for malpractice in drafting a will; (2) whether or not
the jurisdiction allows an assignment of legal malpractice claims; and
(3) how the jurisdiction views the insurer’s role in the tripartite relationship.
Looking to how a given jurisdiction handles these issues is a good
indicator of how a potential claim by an insurance carrier against retained
defense counsel may fare in the jurisdiction.
A.

Will Beneficiary

Many courts, when analyzing whether to allow these claims will look to
whether or not a will beneficiary can assert a claim for malpractice against
an attorney who negligently drafted a will. Like an insurance company, a
will beneficiary is intended to receive a benefit from the attorney’s services
although not the attorney’s actual client. Also like an insurance company,
the will beneficiary is the one who actually suffers a potential loss from the
malpractice in most cases.
In predicting West Virginia state law, the Northern District of West Virginia
allowed an insurance company to recover, after looking to, among other
things, West Virginia’s stance on allowing will beneficiaries to bring
malpractice claims against the testator’s attorney. State & County Mut.
Fire Ins. Co. v. Young, 490 F.Supp.2d 741 (N.D.W.Va. 2007). The court
cited the importance of this indicator when it stated:
[I]f the West Virginia Supreme Court of
Appeals adopted the minority position,
precluding an insurance company from
bringing this type of legal malpractice suit, but
allowed a will beneficiary to bring a legal
malpractice suit against a will drafter, it would
be the only such jurisdiction of its kind.
Id. at 747. The court further pointed out that the minority of jurisdictions
that do not allow an insurance company to bring these claims also do not
permit the will beneficiary malpractice claims. Id.
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B.

Assignment of Legal Malpractice Claims

Assignment of legal malpractice claims, like legal malpractice claims by
insurers in these scenarios, involves a third party bringing an action
against an attorney for malpractice. Jurisdictions that flatly prohibit
assignment of legal claims are less inclined to allow insurers to bring
these actions as well. The District Court of Colorado predicted that
Colorado state law would disallow claims of this nature based in part on
the fact that Colorado prohibits the assignment of malpractice claims.
See, Essex Ins. Co. v. Tyler, 309 F.Supp.2d 1270, 1273 (D.Colo. 2004).
The District Court’s prediction was buttressed by a later decision of the
Colorado Court of Appeals. See, State Farm Fire & Cas. Co. v. Weiss,
194 P.3d 1063, 1069 (Colo. App. 2008) (affirming dismissal of insurer’s
malpractice claim and stating “just as assignment of legal malpractice
claims does, equitable subrogation degrades the legal system.”)
C.

The Insurer’s Role in the Relationship

Those states that stress the fact that the insured is the exclusive client to
whom the attorney owes his sole duty tend to disfavor allowing an insurer
to have standing to bring these claims. States that consider the
relationship a tripartite one or even go so far as to designate the insurer a
“client” of the insured’s attorney are much more likely to allow an insurer to
bring a malpractice action. Quoting the Colorado Bar Association’s Ethics
Committee’s Formal Opinion, the District Court of Colorado stressed that,
in Colorado, an attorney’s only a duty is to the insured. Essex, 309
F.Supp.2d at 1272. The Colorado Court of Appeals also cited the Ethics
Committee’s Formal Opinion when discussing the Essex case and
affirmed its stance on the role of the insurer in disallowing an insurer’s
claim for malpractice against its insured’s defense counsel. Weiss, 194
P.3d at 1066.
Arizona, however, recognizes that the attorney also owes a duty to the
insurer because of the nature of the relationship and that the lawyer can
even represent the insured as well. See Paradigm Ins. Co. v. Langerman
Law Offices, P.A., 24 P.3d 593, 598 (Ariz. 2001) (“we see no reason why
the lawyer cannot represent both insurer and insured”). In Paradigm, the
court noted that both the insured and the insurer play a role in trying to
prepare the defense and look for other potential coverage.
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IV.

CONCLUSION

Perhaps at the expense of the attorney-client relationship, allowing legal
malpractice claims by insurers against defense counsel hired to represent
their insureds places the burden of malpractice on the defense attorney
who commits malpractice. Though the legal theory under which an insurer
seeks recovery may vary depending on the jurisdiction in which it brings
its claim, the majority of jurisdictions confronted with the issue have
allowed insurers to assert claims. Those that have not been confronted
with the issue will likely look to a few key areas as guideposts in making
this determination.
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TRIAL MASTERS – 100 DAYS BEFORE TRIAL
OVERCOMING A CLIENT’S MISPERCEPTIONS OF JURY TRIALS
BY JORDAN CONDO
CLARK HUDSON
I.

INTRODUCTION

Popular culture has two sides; the norms and values held by the public
and the imaginative entertainment enjoyed by the same public. The two
sides feed each other, facilitating an ongoing social revolution within
society. What was acceptable twenty years ago is no longer acceptable
today and vice versa.1
In legal circles, debate has centered on the entertainment side, particularly
television and its influence on the public perception of legal proceedings,
its figures and outcomes. As television viewership has skyrocketed, so
have the number of legal based television shows. For decades, Perry
Mason and Matlock reigned as the legal shows on television. Then in the
1980s the number of legal shows exploded, from L.A. Law, The Practice
and Ally McBeal to the numerous day-time courtroom dramas such as
People’s Court and Judge Judy. To this day, viewers are inundated with
legally oriented entertainment. Currently, 10 day-time courtroom dramas
and 5 prime-time legal dramas air on network television. Not to mention
the countless reruns on cable television. Given the average American will
have watched 7 – 10 years of television by the age of seventy, it’s not
surprising television is influential in shaping the public’s perception of
attorneys, judges and litigants.2,3
To the chagrin of some, popular culture’s influence over the public’s
perception of all-things-legal is here to stay. The entertainment value of
legal television is profitable. Instead of bemoaning popular culture’s
influence, consider embracing its entertainment value, while
understanding its effect on your clients and preparing them accordingly.
1

Friedman, Lawrence, Law, Lawyers and Popular Culture. Yale Law Journal, Volume 98,
Number 8 (1989).
2
Podlas, Kimberlianne, Impact of Television on Cross-Examination and Juror Truth,
Widener University School of Law. 14 Widener L. Rev. 479 at 496 – 498. (2009).
3
Salzmann, Victoria and Phillip Dunwoody, Prime-Time Lies: Do Portrayals of Lawyers
Influence How People Think About the Legal Profession, Southern Methodist University
Law Review. 58 SMU L. Rev. 411, 416. (2005).
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II.

HOW POP-CULTURE INFLUENCES

Scholars of popular culture have described its influence as the “cultivation
effect”. They propose avid viewers of television generally evolve to see
social reality differently. Not because popular culture creates a new social
reality; rather, because popular culture encourages and refines an avid
viewer’s perception of their social reality. This is perpetuated in genres of
popular culture, such as a television series, where repeating patterns
allow the cultivation effect to influence a viewer.4
The “cultivation effect” can be visualized by examining avid viewers’
perception of crime and violence. Researchers have shown regardless of
falling crime rates, avid television viewers will continue to believe high
crime is out-of-control in their area. In more general terms, frequent
television viewers perceive society to be more violent than it really is.5
Naturally, the “cultivation effect” also has a significant impact on a
television viewers’ perception of legal proceedings. Specifically, the
cultivation effect encourages unrealistic expectations. For example, in
pop culture, opening statements are more dramatic, evidence is more
striking and examinations of witnesses are more aggressive then they are
in actual courtrooms. Similarly, defendants often take the stand and are
acquitted at a higher frequency in pop culture than in real life. Consider
the high frequency of side-bar conferences in popular culture trials.6
Other, less noticeable, differences shape perceptions as well. In popular
cultural trials, almost every statement, piece of evidence or witness is
important to the outcome of the legal proceeding. In contrast, actual trials
often include irrelevant testimony, intentional delays and confusion.
Considering the effect of popular culture, it’s little wonder why the public
expects legal proceedings to look, feel and progress a certain way.
Popular culture has a similar effect on the public’s perception of attorneys.
On a superficial level popular culture steers clear of mundane legal tasks
when creating story lines. Instead, it focuses on the more dramatic areas
of legal work. Popular culture’s “selection” process was evidenced by a
2004 study involving actual trial attorney work loads versus popular
4

Papke, David, The Impact of Popular Culture on American Perceptions of the Courts,
Marquette University Law School Legal Studies Research Paper Series, Research Paper
No. 07-07. (August 2007).
5
Id.
6
Id.
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cultural trial attorney work loads. In the study researchers surveyed fiftyfour practicing trial attorneys about their work load and compared their
answers to what was shown during 36 hours of fictional legal television
programming. The survey found actual trial attorneys spend 7.5% of their
time in court, whereas TV places them in court 23% of time. Similarly, trial
lawyers spend 10% of their time researching and 18% drafting, where
television only depicts trial lawyers spending .10% of their time doing
either task. Finally, actual trial lawyers spend 9% of their time meeting
with clients, while television portrays them meeting with clients 30% of the
time.7
More disturbing to some attorneys is popular culture's influence over legal
morality. A 2009 study found popular culture's interpretation of our legal
system promoted the public perception of good attorney versus bad
attorney. Specifically, whereas prosecutors are often portrayed as
standing on the moral high ground, defense attorneys are often seen as
the road blocks to justice.8
On a lighter note, Mr. Harry Plotkin, a jury consultant based in Los
Angeles, notes three common perceptions of lawyers shared by the
general public. First, the stereotypical lawyer dresses to impress.
Second, they try to force their own point of view, and lastly, they object a
lot.9
Courtroom procedures and attorneys are not alone in falling victim to
popular culture. Judges are targeted as well. Professor Kimberlianne
Podlas, a professor of Media Law at University of North Carolina
Greensboro, studied the effect day-time legal dramas, such as Judge Judy
and People’s Court have on jurors. Professor Podlas surveyed 241 jury
duty respondents in Manhattan, NY, Hackensack, NJ, and Washington,
D.C. Based on their responses, she divided the respondents into two
groups: frequent viewers and non-frequent viewers. Frequent viewers
watched the day-time legal dramas more than once a week. It turns out
that a large majority of those polled were frequent viewers of day-time
legal dramas. Not surprising, considering that jury pools contain a
disproportionate amount of retirees and unemployed.10
7

See Salzman, supra note 2, at 443 – 445.
See Podlas, supra note 3 at 496 – 498.
9
Plotkin, Harry, Juror Perceptions of You, available at www.yournextjury.com (March
2010).
10
See Papke, supra note 4.
8
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Her results were significant. Popular culture has cultivated a judgecentered view of the courtroom. On average, the frequent viewer believed
judges should be more active and opinionated directors of courtroom
proceedings. Moreover, a respondent’s prior court experience did not
mitigate the affect of popular culture. In the end, the viewing of daytime
courtroom dramas was more important in shaping a juror’s perception of
judges than their real-life experiences. 11
The preceding paragraphs have evidenced what is already known,
popular culture cultivates inaccurate public perceptions of courtroom
procedures, attorneys and judges. As such, the task at hand is to
overcome the damage done by popular culture and re-shape our clients’
perceptions in legal reality.
III.

Overcoming Misperceptions and Client Preparation

Stealing Speaker Tip O’Neil’s often quoted phrase “All Politics is Local”,
the same is true of our clients, “All Client Perceptions are Local”. In other
words, while popular culture may have influenced a client’s perception of
legal proceedings, you can set yourself up for success by tackling your
client’s misperceptions and preparing them properly.
The first step in preparing your client for trial is determining their degree of
sophistication with trials. Do they have any experience? Have they been
a party to a matter that has gone to trial? Have they been a witness?
Have they sat on a jury?
Too often attorneys are not sensitive to the client’s lack of experience, or
their misperception of what occurs during trial. The courtroom is as
intimidating and unfamiliar to most clients as the operating room is to most
attorneys. Typically the client is prepared for court by the attorney. The
following is a typical outline of areas that should be covered:
1)

Pre-Trial Motions and their impact on
the trial

2)

Court hours and schedule

3)

Voir dire
a.

11

Questions by Court

Id.
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b.

Questioning by counsel

c.

Selection of a jury

4)

Opening Statement

5)

Witness/Evidence
a.

Likelihood of being called in
plaintiff’s case in chief

6)

Closing Argument

7)

Jury Instructions

8)

Deliberation and Verdict

Other areas where clients often need direction include:
1)

How to dress for court.

2)

Importance of court personnel and being
courteous.

3)

Importance of being courteous to
opposing party/counsel – but not social.

4)

How to respond to contact by a juror.

5)

How to speak to the jury when
answering questions on the stand.

6)

Don’t look at your attorney when being
asked questions by opposing counsel.

7)

Lastly, the jury is always watching.
a.

In court

b.

During breaks

c.

On the streets

5
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When the case warrants, a presentation consultant is often a valuable
asset to prepare the client. Videotaping the discussion between the
consultant and the client can also be very helpful. Not only can the client
have a copy to review at his or her leisure, but the attorney can also have
a copy to assess whether there are additional areas to address with the
client. The videotape can certainly aid the attorney in determining whether
the client’s perception of their pending courtroom experience is based on
reality, or primetime drama.
IV.

Conclusion

For decades the courtroom experience has been providing entertaining
drama in television shows and movies. All too often what is depicted on
the big screen bears little resemblance to reality. The attorney must
anticipate and address the client’s unrealistic understanding/expectations
to hopefully optimize a successful outcome.
Clark Hudson
Jordan Condo
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TRIAL MASTERS – 100 DAYS BEFORE TRIAL
FOCUS GROUP RESEARCH
BY ROBERT W. FOSTER, JR.
AND
ALLAN CAMPO
In cases of high exposure, focus group research is not only a good idea,
but with some clients a mandatory requirement. Each client may have
their own ideas concerning what type of research would be most beneficial
for their company or the particular case, so the type of focus group
research should be discussed with the client. Costs can vary
substantially, so cost estimates should be discussed with the jury
consultant in advance.
Once the trial counsel and client have discussed and determined the need
for some type of jury research, decisions need to be made concerning
what venue to conduct the research (needs to be same or substantially
similar venue to where trial will be held), and from where test jurors will be
drawn. In addition, there are a wide variety of tests that can be performed
in order to aid trial preparation in the late stages. The design choices are
myriad, but here are a few:
Strategy Test: A strategy test usually is intended by defense attorneys to
test the theme, message, and evidence selections that the trial team
wishes to emphasize at trial. This test model creates an opportunity to
refine the key elements and/or identify areas that may need attention.
This test usually emphasizes liability issues over those related to
damages.
Exposure Test: Exposure tests are helpful after discovery is concluded
and the defense has a clear sense of the case, including the claimed
damages. These tests, like most described here, involve the presentation
of a relatively rich stimulus package to a small-to-moderate (20-40 people)
sized sample of jury eligible subjects. The presentation is typically
overbalanced towards a fuller coverage of the theories of damages
espoused by the parties.
It should be noted that it is always wise to test damages in the light of
liability, and liability in the light of damages. Jury research teaches us the
jurors almost always consider them together.
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Witness Evaluation: If there is deposition video available, witness
evaluation research allows a trial attorney to go to trial confident that
he/she knows how a particular witness is likely to be received and what
elements of testimony should be emphasized when presenting that
witness. Several witnesses can be evaluated in a single session. Similar
to the above, witness tests should also be performed in a presentation
format wherein the surrogate jurors have a good picture of the liability
AND damages elements of the case. People, like issues, are usually
evaluated in context.
Exhibit Test: These tests are highly useful in cases that are heavy with
expert testimony and which may involve tutorial slide shows, animations,
or other teaching devices designed to instruct the jury. Since these tools
vary widely in their utility, it is helpful to test them before a small neutral
panel. As with the other models, the jury should be reacting to these tools
in context, with liability and damages facts also before them.
Opening Statement Test: An opening statement test is a good measure of
how well a defendant’s case may get “off the starting line." It should be
tested against a good approximation of its counterpart, the plaintiff’s
opening, with both energetically delivered. As far too many attorneys
never actually practice their opening statement, this is an excellent tool to
force improved preparation as well as insure comprehensibility and
smooth flow to the opening statement itself.
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constitutes a Repair, a Level 1 Alteration, a Level 2 Alteration, or a Level 3
Alteration.
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ETHICAL ISSUES FOR ALTERNATIVE FEE ARRANGEMENTS
ALLISON O. VAN LANINGHAM
Especially given current economic issues and pressures, there is greater
discussion and increased implementation of alternative fee arrangements.
As a group, lawyers and clients are each asking the basis of the service
that is sought—is the client purchasing “time, or solutions and benefits?”1
Depending on the answer, the question presented is then whether there
are billing arrangements, other than or in addition to those that have
typically been used, that better meet the expectations of the relationship
and better match with economic realities.
For many years, lawyers generally billed their clients in one of two ways—
through billable hours or contingency fees. As a result of the years of
experience with those arrangements, there is a comfort level about the
operation of those two billing systems and the ethical issues that are
involved with each. As lawyers now work to meet client expectations and
seek to manage burgeoning legal fees for clients with increasing pressure
to cut expenses, new arrangements are now part of the billing mix. As the
types of billing arrangements expand, so too do the potential ethical
issues surrounding those arrangements.
I.

ALTERNATIVE BILLING ARRANGEMENTS

The types of alternative billing arrangements are limited only by the
innovation, imagination, and practical limitations of lawyers and their
prospective clients. They can include a variety of arrangements, some of
which are related to hourly or contingency billing and others that are
entirely new creations.2
A.

Hourly Fee Based Arrangements
1.

Capped fees—time is billed by the hour but there is
an agreed-upon maximum for the total fee.

1

Laurel L. Burke, “Alternative Billing Methods: Not Just by the Hour Anymore,” 28 APR
Colo. Law 59, 59 (1999).

2

The information on these billing arrangements is drawn from “Business and Ethics
Implications of Alternative Billing Practices: Report on Alternative Billing Arrangements,”
54 Business Law 175, 183-84 (1998).
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B.

2.

Budgets—a maximum number of hours at an agreed
rate set for each task.

3.

Firm estimates—establishes a total number of hours
and a timetable for each task.

4.

Discounted hourly rates—a discount is established
from the standard billing rate and often applied
progressively across the engagement with the
discount amount and percentage growing at particular
billing increments.

5.

Volume rates—used when there is a large volume of
promised work over a period of time.

6.

Unbundled fees—the client chooses the services it
will purchase, including outsourced services, as if
from an a la carte menu.

7.

Blended rates—a single hourly rate is established for
all of the lawyers who work on the file.

8.

Partner-based rate structures—the lead partner is
paid a premium rate for time on the matter but there is
no charge for the work of others on the file.

9.

Phased billing—the client and lawyer negotiate fees
for each phase of the matter and, if the time on a
phase exceeds the agreed-upon amount, those fees
are reserved and may be recouped if the lawyer
“beats” the amount set for another phase or through a
negotiation with the client at the conclusion of the
matter or otherwise.

Contingency Fee Arrangements
1.

Incentive and value billing—the client bases payment
on achievement of mutually agreed-upon goals such
that the lawyer shares the risk and the reward with the
client.
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C.

D.

2.

Value billing—fees are paid based on the value of the
services rendered and is designed to reward results
instead of the investment of hours.

3.

Incentive billing—includes bonuses or other payments
for successes in the matter.

4.

Result-based billing—the lawyer gets a bonus if a
matter is successfully concluded and, if not, accepts a
discounted hourly rate for the time invested.

5.

Investment in client—in addition to or instead of fees,
the lawyer receives stock or some other ownershipinterest in the client.

Flat Fee Arrangements
1.

Retainer Arrangements—a lawyer agrees to provide a
certain range of services for a particular time and a
particular fee.

2.

Task-based flat fees—counsel charges a preset fee
for each defined task.

3.

Percentage fees—the lawyer accepts a percentage of
the value of the transaction, primarily in repetitive
business representations (e.g., real estate closings).

4.

Loaned lawyer—a firm loans a lawyer to a client on a
daily or monthly basis in exchange for a set payment.

Other Variations
1.

Teaming Arrangements—the law firm and client form
a mixed team of inside and outside counsel, with each
focused on particular areas of expertise and tasks
within the arrangement as a whole.

The list above is not and is not intended to be exhaustive but does provide
a good framework for consideration of ethical considerations of alternative
billing arrangements. In many arrangements, the concept is to incentivize
efficiency or results. This is seen to be in contrast to the motivations at
play in the traditional billable hour arrangement, which is thought to
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primarily encourage investment of time. Although the alternative
arrangements hold promise for both lawyers and clients, they also have
potential ethical pitfalls, as economic motivations could come into conflict
with duties of advocacy and competent representation.
II.

ETHICAL CONSIDERATION FOR BILLING ARRANGEMENTS

The rules that govern attorney billing are general in nature and not yet
specific to particular alternative billing arrangements. In addition, unlike
more traditional billing arrangements, there are fewer interpretations of
those rules to provide guidance on the appropriate parameters and
limitations. Thus, attorneys must apply general principles in new ways.
This is made more difficult by the fact that billing arrangements are made
prospectively, when the client and lawyer both desire the representation
relationship, but the ethical issues are judged retrospectively and often
after the relationship has soured.
The primary rule for attorney billing arrangements is Rule 1.5, which
provides in part that:
(a)
A lawyer shall not make an agreement
for, charge, or collect an unreasonable fee or
an unreasonable amount for expenses. The
factors to be considered in determining the
reasonableness of a fee include the following:
(1)
the time and labor required, the
novelty and difficulty of the questions
involved, and the skill requisite to
perform the legal service properly;
(2)
the likelihood, if apparent to the
client, that the acceptance of the
particular employment will preclude
other employment by the lawyer;
(3)
the fee customarily charged in
the locality for similar legal services;
(4)
the amount involved and the
results obtained;
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(5)
the time limitations imposed by
the client or by the circumstances;
(6)
the nature and length of the
professional relationship with the client;
(7)
the experience, reputation, and
ability of the lawyer or lawyers
performing the services; and
(8)
whether the fee is fixed or
contingent.
(b)
The scope of the representation and the
basis or rate of the fee and expenses for which
the client will be responsible shall be
communicated to the client, preferably in
writing, before or within a reasonable time after
commencing the representation, except when
the lawyer will charge a regularly represented
client on the same basis or rate. Any changes
in the basis or rate of the fee or expenses shall
also be communicated to the client.
Model Rules of Professional Conduct 1.5.3 Under Rule 1.5, it is clear that
a lawyer’s fee must be “reasonable” and that the lawyer must fully
communicate with the client about the fee in advance. What it takes to
make sure that the fee is “reasonable” in the context of alternative fees is
less clear.
As an initial matter, the fee should be set out in writing to make sure that
the relationship is well-defined and understood by all at the outset. If the
fee arrangement could in any way be viewed as the lawyer entering into a
business transaction or common enterprise with the client, Rule 1.8, which
generally prohibits a lawyer from arrangements for ownership or financial

3

This paper references the American Bar Association’s Model Rules of Professional
Conduct. The practitioner should consult the rules in his/her individual jurisdiction,
especially as to any differences between those rules and the Model Rules or for any
interpretations of the rules that may impact these issues.
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interest in a client, requires that the arrangement be in writing. 4 This
requirement is further underscored by the dictates of Rule 7.1, which
provides that a lawyer shall not make a “false or misleading” statement
about the “lawyer or the lawyer’s services.”5
Additional ethical considerations are found in Rule 5.7, which sets out
6
principles for law-related services provided by a lawyer or law firm. In

4

(a) A lawyer shall not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security or other pecuniary
interest adverse to a client unless:
(1) the transaction and terms on which the lawyer acquires the
interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing in a manner that can be
reasonably understood by the client;
(2) the client is advised in writing of the desirability of seeking
and is given a reasonable opportunity to seek the advice of
independent legal counsel on the transaction; and
(3) the client gives informed consent, in a writing signed by the
client, to the essential terms of the transaction and the lawyer's
role in the transaction, including whether the lawyer is
representing the client in the transaction.

ABA Model Rule of Professional Conduct 1.8.
5

ABA Model Rule of Professional Conduct 7.1. Rule 7.1 states: “A lawyer shall not make
a false or misleading communication about the lawyer or the lawyer's services. A
communication is false or misleading if it contains a material misrepresentation of fact or
law, or omits a fact necessary to make the statement considered as a whole not
materially misleading.”
6

(a) A lawyer shall be subject to the Rules of Professional Conduct with
respect to the provision of law-related services, as defined in paragraph
(b), if the law-related services are provided:
(1) by the lawyer in circumstances that are not distinct
from the lawyer's provision of legal services to clients; or
(2) in other circumstances by an entity controlled by the
lawyer individually or with others if the lawyer fails to
take reasonable measures to assure that a person
obtaining the law-related services knows that the
services are not legal services and that the protections
of the client-lawyer relationship do not exist.
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addition, Rule 8.4 provides, among other things, that it is professional
misconduct for a lawyer to “engage in conduct involving dishonesty, fraud,
deceit or misrepresentation” or “engage in conduct that is prejudicial to the
administration of justice.”7
In almost all instances when talking about ethics and alternative billing
arrangements, the biggest concern or question centers around a lawyer’s
duties and abilities to provide independent advice and competent legal
services. It is this twin set of fundamental obligations that are most often
called into question when the billing arrangement seeks to limit the tasks
that will be conducted, the amount that will be paid for a certain task, or
creates outcome-based risk that is shared by the lawyer and client.
For instance, in a fixed fee arrangement or one that provides a cap or limit
for the representation or particular phases of that representation, the
incentive for the lawyer may be to spend as little time as possible on a
particular task or to accomplish the task through associates or lower-cost
lawyers. Especially when the client and lawyer do not have a track record
(b) The term "law-related services" denotes services that might
reasonably be performed in conjunction with and in substance are
related to the provision of legal services, and that are not prohibited as
unauthorized practice of law when provided by a nonlawyer.
ABA Model Rules of Professional Conduct 5.7.
7

ABA Model Rules of Professional Conduct 8.4, which provides:
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or do so
through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer's
honesty, trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) engage in conduct that is prejudicial to the administration of
justice;
(e) state or imply an ability to influence improperly a government
agency or official or to achieve results by means that violate the
Rules of Professional Conduct or other law; or
(f) knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law.

7
SF/1884945v1

with fixed fee or similar arrangements, both the client and lawyer need to
be aware of the inherent tension that can exist in such circumstances.
“Fixed fees have given rise to two concerns: (1) whether the fixed fee is
excessive and (2) whether the fixed fee is inadequate.”8 Either
circumstance can lead to potential ethical issues for the lawyer—that she
is charging an unreasonable fee in the first instance or that her economic
interests could interfere with her judgment and the quality of her
representation in the second.
One of the concerns in fixed fee arrangements extends to blended or
discounted rates as well. In these fee arrangements, the incentive within
the law firm can be to use lower-fee attorneys to accomplish the bulk of
the work. If these assignments are made without respect to the skills
necessary to accomplish particular tasks, such arrangements can cross
ethical boundaries. Even if a supervising attorney believes that matters
are appropriately staffed, a bad outcome or a poorly-executed task can
create client concerns in hindsight that the supervising attorney did not
use his best judgment but rather his economic interests in making work
assignments for the case.
Contingent fees of any variety have most often been employed when the
lawyer is representing a plaintiff, whether an individual or a company, in a
matter. Although it is much more difficult to figure out how to apply a
straight contingency fee to a defense matter, some alternative fees with
contingent components may be workable. In any event, there is no doubt
that contingency fees and variations on them are now employed in a wider
variety of cases than in the past.
The ABA Committee on Ethics and Professional Responsibility weighed in
on the issue of contingent fees, including the use of such fees in nontraditional ways, such as business transactions. In its opinion, the
Committee noted: “The use of contingent fees in these areas, for plaintiffs
and defendants, impecunious and affluent alike, reflects the desire of
clients to tie a lawyer’s compensation to her performance and to give the
9
lawyer incentives to improve returns to the client.” Although “[f]rom the
8

Richard J. Rawson, Lee S. Cutliff, William F. Alderman, and Richard E. Donovan,
“Ethical Considerations—Fixed Fees,” 1 Successful Partnering Between Inside and
Outside Counsel § 8:22 (2010).

9

ABA Standing Comm. on Ethics and Professional Responsibility, Formal Op. 94-389
(1994).
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client’s perspective the contingent fee arrangement tends to encourage
quality and discourage excessive work,”10 the flip side is that the lawyer
has a financial interest in the case that could affect the lawyer’s judgment.
Thus, the largest ethical danger to a lawyer with a contingency fee, as with
most other alternative billing arrangements, is that a situation will arise
when the client’s best interests comes into conflict with the best interests
of the lawyer. Even if the lawyer avoids acting for his interests in the face
of such a conflict, tension can arise when the client has reason to question
whether a lawyer is providing the best legal advice as opposed to the
advice that squares with the lawyer’s pecuniary interests.
As clearly provided in Rule 1.5, any fee arrangement must be
“reasonable” under the factors set out in that rule. As lawyers and clients
search for billing arrangements that match expectations for the
representation and that meet economic requirements, alternative fees are
an experiment that is likely to last. While they may work well in some
matters, others may be less suited for departure from tradition.
Regardless of whether a traditional or non-traditional fee arrangement is to
be employed, lawyers and their clients must be aware of the motivations
and economic pressures that come with each type of fee agreement.
More than that, they must make sure that the arrangement meets their
expectations while still allowing a representation relationship based on
trust and independent advice rather than other considerations. If the
lawyer believes that an arrangement will not allow for the complete
exercise of independent judgment or that it will compromise the lawyer’s
duties with respect to competent representation, the lawyer should not
agree to the arrangement. This is especially true since the arrangement is
most likely to be subjected to scrutiny in hindsight after a bad result or
after other problems have arisen in the attorney-client relationship. In
order to stand up to that scrutiny in the end, lawyers and clients must be
definite in their discussions and scrupulous in defining the parameters of
the billing agreement.
III.

CONCLUSION

A key to making sure that the attorney-client relationship is not derailed by
an untested alternative billing arrangement is clear and effective
10
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communication as the arrangement is established. Clients and inside
counsel are motivated by containing legal costs and incentivizing
efficiency while getting the best representation possible for their legalservice dollars. Outside counsel must consider the economics of their
practices and whether the representation arrangement fits within their
profit and revenue goals. Each party is wise to recognize the interests of
the other and to make sure that the goals of each are likely to be met by
the proposed arrangement. If the proposed arrangement fails to meet
those expectations of either party, there is likely to be dissatisfaction with
the representation, the fee or both. Thus, “both inside and outside
counsel should consider whether a proposed fee arrangement aligns their
interests; promotes a long-term working relationship; avoids surprise or
embarrassment; achieves the optimum mix of thoroughness and costeffectiveness; utilizes technology to reduce costs and improve results;
advances the diversity, career development and training of their respective
staffs; and promotes increased understanding of their mutual client’s
business and needs.” When both the client and the lawyer get an equally
good or an equally bad deal, the fee arrangement is most likely to be
deemed fair and reasonable. Other outcomes, especially if the lawyer
receives a fee that, in the end, is out of proportion to both the time
invested and the risk undertaken, are more likely to create conflicts with
the client and ethical issues for the lawyer.
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NEGLIGENT SECURITY: WHEN IS CRIME YOUR PROBLEM?
BY RICHARDS H. FORD
rford@wickersmith.com
I.

GENERAL OVERVIEW OF NEGLIGENT SECURITY ISSUES

Foreseeability is the traditional basis of liability. A landowner has a duty to
exercise reasonable care to protect against reasonably foreseeable
criminal conduct. This duty is applicable to all types of business where
you have business invitees: retailers, condominium associations,
apartments, hotels, restaurants, bars, malls, etc.
Defending foreseeability. Business owners must obtain and understand
crime grids, which are local, state, and federal crime data. If there is preincident crime on the premises, this will impact the determination of
foreseeability. The location of the prior crime is an issue, as to whether it
occurred on the property itself, on property adjacent to the business, or in
geographic proximity to the business. The type of crime is also important,
with a distinction drawn between violent crimes versus property crimes,
and whether the prior crimes were substantially similar to the crime at
issue. Another element of foreseeability is the frequency of calls for
security services or law enforcement. Another consideration is the
proximity in terms of time to the crime at issue. Finally, issues of
foreseeability also involve theoretical versus realistic prevention of crimes.
The Third Party Criminal. Although not a defense, a third party criminal
does impact foreseeability, including whether that third party is a
customer, an invitee, a resident, a trespasser, or a loiterer. The
intervening criminal act is not a defense to liability for negligent security,
as the business owner cannot simply just blame the criminal. Further,
because of the intentional nature of the criminal act, the criminal does not
go on the verdict form for consideration by the jury.
Another consideration is whether security measures would have deterred
a particular crime. The defendant can develop information regarding the
criminal past of the perpetrator, including a rap sheet, prior admissions,
and the type of past crime. The circumstances of the crime at issue also
impacts liability, as to whether this was a crime of opportunity, or impulse
as opposed to a pre-meditated act, or part of a crime spree. The critical
issue will be what the defendant did to prevent the criminal act.
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Some states have statutory limitations on liability. For example, Florida
Statutes § 768.0705 creates a statutory presumption against liability for
the criminal acts of a third person if the owner or operator a convenience
business substantially implements the applicable securities measures
listed in Florida Statutes §§ 812.173 and 812.174. Florida Statutes §
812.173 provides that every convenience business shall be equipped with
the following:


security camera system;



drop safe or cash management device;



lighted parking lot;



notice in the form of signage that the cash register contains
less than $50;



unobstructed window signage;



height markers;



a cash management policy;



no window tinting; and



a silent alarm.

Florida Statutes § 812.174 provides for training of employees.
Convenience businesses shall provide proper robbery deterrence and
safety training by an approved curriculum to its retail employees within 60
days of employment. The curriculum must be approved by the attorney
general of the state, and reapproved by the attorney general every two
years. Other states have similar statutory limitations on negligent security
awards.
If the criminal is your employee, the general rule is that the employer is not
liable for the intentional criminal acts of an employee because they are
outside of the course and scope of the employment. However, the
business owner must consider whether there is a basis for being sued for
negligent hiring and/or negligent retention of the criminal employee. The
business owner has a duty to conduct a pre-employment background
check on the employee, and a plaintiff will request the employer’s
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personnel file in order to secure this information. Another pertinent
consideration is the anticipated degree of contact that the criminal
employee would have with the public when he or she was hired. If the
contact was direct and frequent, the obligation to check on the background
increases, whereas if the contact is merely incidental or infrequent, that
duty diminishes. A consideration involving the criminal employee is
whether the employer was unreasonable to hire the employee in light of
his background; for example, if there was anything unsuitable in his
background that suggested that this employee was not an appropriate
hire. Certain states establish standards for an employer’s inquiry about
the criminal background of an employee, and if those standards are
satisfied, there is a presumption that the employer did not negligently hire
the employee. For example, Florida Statutes § 768.096 provides that in
civil actions arising from an intentional tort by an employee, there is a
presumption against negligent hiring if, prior to hiring the employee, the
employer conducted a background investigation of the prospective
employee, and the investigation did not reveal any information that
reasonably demonstrated the unsuitability of the prospective employee for
the particular work to be performed or for employment in general. A
background investigation of a prospective employee must include the
following:


a criminal background investigation of the prospective
employee by the state department of law enforcement;



a reasonable effort to contact references and former
employers concerning suitability of the applicant;



completion of a job application form that includes questions
concerning whether the applicant has been convicted of a
crime and if so details regarding that crime, as well as
whether the prospective employee has ever been a
defendant in a civil action arising out of an intentional tort,
including the nature of the intentional tort and the disposition
of the action;



secure a driver’s license record check if relevant for
prospective employees who will be required to drive as part
of the job’s responsibility; and



interview the prospective employee.
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If the employer does not conduct an investigation, there is no presumption
that the employer used reasonable care in hiring the employee.
A separate consideration is negligent retention of an employee, which
addresses the timeframe after the employee has been hired. An employer
who discovers an employee’s unsuitability after the employee is hired but
before the criminal act is committed can be held liable for negligent
retention of that employee. One consideration in a negligent retention
claim is whether there was some prior complaint which was inadequately
investigated or addressed by the employer. If so, foreseeability is likely
going to be established.
The keys to negligent retention turn on the propensity for dangerous or
criminal acts, including notice and foreseeability. Once an employer
receives actual or constructive notice of problems with an employee, it
may be unreasonable not to investigate the prior complaint or to take
corrective actions, such as discharge of the employee or reassignment of
the employee to a job whose responsibilities will not tempt the employee
to engage in criminal behavior.
In general, an employer cannot be held liable for the tortious or criminal
acts of an employee unless those acts were committed during the course
and scope of the employee’s employment, and the acts were to further a
purpose of interests, however excessive or misguided, of the employer.
Otherwise, an employer will not be held vicariously liable for the criminal
or intentional acts of its employee. There are certain specific facts to be
considered in determining whether an employee’s conduct is within the
course and scope of his or her employment, as follows:


whether the conduct is the kind that the employee was
employed to perform;



whether the conduct occurs substantially within the time and
space limitations authorized or required by the work to be
performed; and



whether the conduct is activated at least in part by a purpose
to serve the employer.

There are a certain number of themes that are emerging in the
prosecution of claims for negligent security. Plaintiffs go through specific
prior crimes with defense witnesses and ask the following questions:
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Did you know about this crime?



What did you do about it?



What actions did you take?



If you did not take any actions, why not?



Do the prior crimes concern you?



Did you make any effort to warn the public?



Did you warn the plaintiff?

The plaintiff will try to depict the defendant as indifferent to the
consequences of its lax security, and will combine this evidence with an
argument that the defendant was engaging in profits over people designed
to inflame the jury.
Specific claims of negligent and intentional misrepresentations by the
business owner can lead to an award of punitive damages. Plaintiffs will
focus on marketing literature, that a particular location is a safe place, and
employee lies, such as that there has been no crime that we are aware of,
to anger the jury. A corporate policy of evidence can become an
inflammatory issue supporting both compensatory and punitive damages.
Common security problems that premises owners must confront include
the following:


security company;



lighting;



gates, fences, and other barriers;



deferred maintenance;



overgrown landscaping;



video surveillance; and



trespass, vandalism, and loitering.
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The following is a checklist of items that should be included in any
investigation of a negligent security claim:


crime grids;



marketing material;



prior claims and suits;



preservation of any surveillance video;



representative photos of the area;



internal communications both before and after the incident;



security documents, including contracts, invoices, schedules,
and correspondence;



police reports;



incident reports;



prior insurance claims;



lighting records, including invoices, contracts, and repair
documentation;



gate, fence, and wall records;



security surveys, either private or through law enforcement;



witness information, including statements, employee
personnel files, and tenant files;



community association meeting minutes;



courtesy officer and meeting records;



notices to tenants and/or the public regarding prior crimes;



the policies and procedures manual, including hiring issues,
reporting crimes, maintenance issues, safety and security;
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copies of budgets, both drafts and final budgets;



management agreements;



repair requests from tenants;



prior expert reports from litigation;



Code Enforcement notices or citations;



affordable housing documents;



personnel files;



a security officer’s file or a contract with the security
company;



documentation concerning client-specific security measures,
such as guard monitoring systems, a trespass program, drug
testing, or premises inspections; and



any documentation of recommendations concerning the use
of off-duty police officers, and whether those
recommendations were either followed or disregarded.

Negligent security in the landlord/tenant context presents its own unique
set of security concerns. As part of any investigation, it is important to
establish whether there is any evidence that the landlord or property
management company failed to maintain residential premises by
complying with building, housing, and health codes which proximately
caused the criminal act to occur. For example, issues such as whether
there were missing screens, a defective lock, or exterior lights
extinguished will play a significant role in the determination both of liability
and the amount of damages.
The status of the victim is also a significant consideration in a negligent
security context. The duty that is owed to the victim depends upon the
victim’s status. Any initial assessment of exposure should include a
determination of whether the victim was a business invitee, a licensee, or
a trespasser. An invitee is owed a duty of reasonably safe premises being
maintained, and the invitee must use reasonable care for his or her own
safety and must observe any open and obvious condition. The duty owed
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to a licensee depends upon whether the licensee is invited or uninvited.
An invited licensee is treated much the same as an invitee. An uninvited
licensee is generally owed the same duty as a trespasser, which is to
refrain from willful and wanton acts and to warn of any concealed peril.
Comparative negligence is a legitimate defense in a negligent security
case, however its efficacy will vary based upon the facts and
circumstances of each individual case. A business owner must be very
cautious before engaging in a trial strategy that includes blaming the
victim, as this tactical approach could backfire, resulting in an exacerbated
verdict. One approach is to test the victim’s familiarity with the geographic
area and crime history of that area. If the plaintiff has knowledge of the
prior crime history of the geographic area that is equal to that of the
premises owner, this can be considered as an element of comparative
fault.
As is often the case, expert witnesses play a vital role in defending
negligent security cases. Both plaintiffs and defendants will have expert
witnesses to render opinions regarding liability. These opinions will be
based on site inspections performed by the experts, as well as an
evaluation of the crime grids and cap index information. The effectiveness
of the expert witness can go a long way toward the successful defense of
the negligent security claim.
II.

SPECIFIC VERDICTS AND SETTLEMENTS FROM AROUND
THE COUNTRY

Damage and security claims can arise in a variety of different contexts. It
is often said that the three most important words in real estate are
location, location, location. The same is true in a negligent security claim.
The location in which a criminal act occurs will have an impact on the
exposure that a landowner faces, as well as the potential award. Not
surprisingly, the most common location in which a criminal act occurs
giving rise to a claim of negligent security is a parking lot. The following
examples of negligent security cases will be divided up by the location in
which the criminal act occurred, beginning with parking lot liability.
A.

Parking Facilities

In Stamper v. Woods Petroleum, Inc., Duval County, Florida, Circuit Court,
2009, the plaintiff’s decedent was a lance corporal in the United States
Marine Corp. who was fatally shot in the parking lot of an Amoco Gas
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Station as part of a drive-by shooting. The estate argued that the
defendant had a new clerk working on the evening of the shooting who
had not taken the security program offered by Amoco. The estate
contended that the inexperienced clerk should not have been working
alone. The clerk should have called the police when she saw a large
crowd congregating at the gas station. Ten minutes prior to the shooting,
two looting incidents took place at the store. The clerk should have
immediately called police at that moment. The area was known to be
dangerous, and yet the defendant did not have a security guard on duty or
any security cameras. The jury awarded the estate $1,830,000.00.
In Nash v. Port Authority of New York and New Jersey, New York County
Supreme Court, 2009, the plaintiff raised a negligent security claim arising
out of the 1993 bombing of the World Trade Center. A plaintiff’s verdict
was reached in 2009 in the amount of $5,360,000.00. This is one of
several negligent security claims arising out of the 1993 World Trade
Center bombing.
In Erickson v. Curtis Investment Company, 447 N.W. 2d 165 (Minn. 1989),
the Minnesota Supreme Court held that the owner of a commercial
parking facility owes a duty to customers to protect them against crime by
third parties. The case involved a woman who was raped at
approximately 5 p.m. in a 330 parking space facility located in downtown
Minneapolis. The assailant forced his way into the plaintiff’s car as she
was about to leave, and raped her. The property owner had contracted
with a security company to provide guards to patrol the parking garage,
who did so once per hour. Prior to this incident, there had not been any
reports of any crimes against any persons, although there were numerous
“security incidents” during the four years prior to this rape. The Minnesota
Supreme Court held that the owner or operator of a parking facility has a
duty to use reasonable care to deter criminal activity on the premises, with
the relevant circumstances to be considered including the location and
construction of the garage, the practical feasibility and cost of various
security measures, and the likelihood of harm to customers.
In Small v. McKennan Hospital, 437 N.W. 2d 194 (S.D. 1989), the South
Dakota Supreme Court held that the owner of a parking facility owes a
duty of reasonable care to keep the facility safe for invitees, and that a
breach of this duty does not require a showing of prior criminal acts on the
premises. A business invitee at the defendant hospital was abducted,
raped, and murdered. The South Dakota Supreme Court held that it was
proper for the trial court to submit to the jury the issue of whether the
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attack was foreseeable in spite of the lack of any similar incidents.
Foreseeability depends upon a consideration of all of the circumstances,
including the physical conditions of the parking facility, the defendant’s
knowledge that the facility was used for the consumption of alcohol and
illicit drugs, and the overall lack of adequate security.
In Southland Corporation v. Superior Court¸ 250 Cal. Rptr. 57 (Cal. App.
1988), a California intermediate appellate court held that a convenience
store may be held liable for injuries sustained by patrons of the store who
are assaulted by third parties in a vacant lot adjacent to the store’s parking
lot. Even though the defendant store did not own the lot, the store’s lease
permitted customers to use it as a parking lot. The appellate court
determined that the store could be held liable if the plaintiffs could
establish that the defendants had control over the vacant lot. This at least
raised an issue of material fact that would preclude summary judgment in
favor of the store.
In MacQuarrie v. Howard Johnson’s Company, 877 F.2d 126 (1st Cir.
1989), the First Circuit Court of Appeals, applying Delaware law, held that
the jury’s finding that the hotel failed to provide adequate security for a
guest who was shot in the hotel parking lot was supported by evidence of
prior criminal acts, even though those prior crimes were non-violent,
where there was expert testimony that the security at the hotel was
inadequate. The appellate court ruled that the jury was entitled to find that
the incident was foreseeable based upon evidence that 16 property crimes
had occurred in the four years prior to the shooting, as well as based upon
the expert testimony regarding the inadequate security. The expert
testified that a violent crime was probable based upon the prior crimes, the
proximity of the hotel to the highway, the heightened activity at the hotel at
the time because of a football game, and the lack of security.
In Figueroa v. Evangelical Covenant Church, 879 F.2d 1427 (7th Cir.
1989), the Seventh Circuit, applying Illinois law, held that the owner of a
parking lot could not be held liable to a woman who was abducted in the
parking lot after using the parking lot to drop off her child at an adjacent
daycare center. The parking lot owner employed a security officer to
patrol the lot, and there were no prior instances of serious crimes in the
parking lot. Under Illinois law, there is no duty to protect against criminal
attacks by third parties unless the criminal attack was reasonably
foreseeable and the parties had a special relationship. The court ruled
that the incident was not reasonably foreseeable, and therefore the
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defendant could not be liable for negligently performing the duty that it had
assumed. This is clearly the minority view.
In Ghiam v. Conte, Los Angeles County, California Superior Court, 1992,
a 38 year-old electrician was assaulted in the parking lot of an apartment
complex. A jury verdict was entered in favor of the defendant, as
evidence was presented that the defendant land owner had purchased the
property in 1989, and had since installed perimeter fencing and other
improvements at a cost of approximately $750,000.00. The case was
tried in Los Angeles County Superior Court in California.
In Guice v. Centeq Real Estate Services, Inc., Harris County, Texas
District Court, 1992, a case was settled for $750,000.00 during trial. The
case involved the rape and beating of a 34 year-old woman in the parking
lot of her apartment building. Evidence was presented that when Centeq
took over its management duties, it reduced the security officer force from
three guards to two. The plaintiff, prior to this incident, asked to break her
lease because of concerns about security, but Centeq rejected her
request. In addition, Centeq was aware of a rape that had taken place in
the apartment building next door, but did not take any steps to warn
tenants on its own property.
In Weidenfeller v. Star & Garter, San Diego County, California Superior
Court, 1989, a 28 year-old construction worker was shot while in the
parking lot of an adult entertainment club in San Diego, California. The
bar was located in a high crime area, with numerous prior violent
incidents. In addition, the evidence showed that drug consumption on the
premises was common, the only light in the parking lot was not working
that night, the bar’s bouncers were not patrolling as much as they were
supposed to be, and there were no operational surveillance cameras.
Based upon this evidence, the jury awarded the plaintiff $372,500.00.
In Hubbard v. The Edward J. DeBartolo Corporation, Southern District of
Florida, 1989, a 47 year-old woman was assaulted in the parking lot of a
shopping mall. During the assault, her purse was taken, she was hit, and
she was thrown to the ground. The plaintiff’s expert testified that the mall
had been notified of serious crime problems in the past but failed to take
appropriate precautions. Evidence showed that there were normally six
guards on duty, however there were only two or three guards on duty on
the date of this assault. The defendant’s security manager testified that
security did not patrol that particular area, and then recanted that
testimony. The South Florida jury awarded the plaintiff $420,000.00.
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B.

Stores

In Cruz v. Crazy Horse Restaurant, Los Angeles County, California
Superior Court, 2010, the plaintiff was injured when he was tackled by a
security guard during a fight at the restaurant. The restaurant hires and
manages its own security guards. Mr. Cruz alleged that the security
guards were unlicensed and improperly hired, trained, and retained. Mr.
Cruz contended that there were crowd control techniques that could have
been employed which would have prevented the plaintiff’s injuries had
security personnel known how to deploy them. There was conflicting
testimony as to whether there was surveillance video of the incident. The
plaintiff sustained a right broken distal tibia and a laceration to the
forehead. The jury awarded the plaintiff $1,176,063.00.
In Leahy v. Karola Corp., Collin County, Texas District Court, 2010, the
plaintiff was a 50 year-old software sales consultant who was stabbed just
outside of the entrance of the Bent Tree Grill, a bar and restaurant located
in a strip mall in Dallas, Texas. The plaintiff argued there was a history of
criminal activity on the premises and that the restaurant had notice of it.
The history included a shooting on the dance floor of the restaurant 12
days prior to this incident, plus vandalism of vehicles and arguments
inside the establishment. The plaintiff was stabbed in the jaw line, causing
nerve damage, causing one side of his face to droop. He was also
stabbed in the left arm, left side, and back, which caused a punctured
lung. The plaintiff was stabbed a total of seven times. The jury awarded
$830,950.00, which was then reduced by 50% for the plaintiff’s
comparative fault.
In Murphy v. Corner Food Mart, Harris County, Texas District Court, 2010.
the decedent, who was a 19 year-old student, was shot and killed outside
of the Corner Food Mart convenience store in a case of mistaken identity.
The student died at the scene. The estate claimed that a fight had broken
out at the store and that one of the individuals had drawn a gun, however
the store employees did not call the police. The estate contended that the
store was negligent in failing to contact the authorities, in failing to warn
customers of the potential danger, in failing to provide proper security, and
in failing to provide a safe environment for its customers. The jury
awarded $2,005,500.00.
In Makowski v. McDonald’s, Pasco County, Florida Circuit Court, 2009,
the decedent, a 21 year-old college student, was strangled to death during
an altercation with a fellow McDonald’s patron in the exit of the
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restaurant’s parking lot. The estate produced testimony that the shopping
center where this McDonald’s was located had a history of violent or
potentially violent crimes. In the four years preceding the incident, there
were 700 calls to 911 originating from the shopping plaza. The
McDonald’s employees hesitated for approximately five minutes while the
altercation was going on. Once 911 was called, the police arrived at the
scene in less than one minute. One week prior to this incident,
McDonald’s employees had placed an emergency call to the police when
patrons had threatened to kill each other. There was conflicting testimony
from the defendant regarding who was in charge of premises security.
The defendant’s witnesses were not aware of the high volume of
emergency calls that had been placed in the years leading up to the
incident. The jury awarded $1,500,000.00, which was then reduced to
$1,000,000.00 based upon the decedent’s comparative fault.
In Williams v. Cunningham Drug Stores, 418 N.W. 2d 381 (Mich. 1988),
the Michigan Supreme Court held that a merchant does not have a duty to
provide armed, visible security guards to protect invitees from the criminal
acts of third parties. The plaintiff in Williams was a customer in a drug
store located in a high crime area in Detroit. The store employed a plainclothed security guard, who was out sick on the day of the robbery. A
directed verdict in favor of the store was affirmed on appeal. The
Supreme Court held that the store owner’s duty did not extend to providing
armed, visible security guards to deter criminal conduct. As a general
rule, one person is not obligated to protect another. An exception exists
for a special relationship, but that exception does not apply to merchants,
who do not have sufficient control over their customers, and who cannot
be expected to control crime. The duty to provide security is a police
function vested in the government, and as a matter of public policy, the
responsibility for police protection should not be shifted to the private
sector.
In Tucker v. KFC National Management Company, 689 F.Supp. 560 (D.
Md. 1988), the Federal District Court of Maryland held that a fast food
restaurant could not be held liable for failing to have a security guard on its
premises. When an argument broke out between two customers, one of
the combatants pulled a knife and injured the other. The district court held
that a storekeeper’s duty to maintain its premises in a reasonably safe
condition does not include a duty to provide a security guard.
In Garner v. McGinty, 771 S.W. 2d 242 (Tex. App. 1989), a Texas
appellate court held that a business owner does have a duty to protect a

13
SF/1880986v1

customer from crimes by third parties if the owner knew that criminal acts
were likely to occur. In Garner, the plaintiff was injured by a criminal
during the robbery of a hair salon. A directed verdict was entered in favor
of the defendant because the plaintiff could not produce sufficient
evidence to show that the business owner either knew or had reason to
know that criminal conduct was likely to occur. The evidence presented of
prior criminal activity included one burglary and one break in that had
occurred at night more than two years prior to the attack on the plaintiff, as
well as a four month old burglary at the shopping center where the store
was located, and missing, unaccounted for deposits at the hair salon. The
court determined that this evidence was an indication that criminal activity
might occur, not that criminal activity was likely to occur.
C.

Schools and Colleges

In Clinch v. Miami-Dade County School Board, Miami-Dade County,
Florida Circuit Court, 2010. a 12 year-old student fell into a wall at a
middle school, which rendered her unconscious. She was found without a
pulse, and administrators delayed approximately seven minutes before
calling 911. The estate contended that the school’s critical incident
response team was not called to the scene. CPR was not administered
for approximately 15 minutes, and the school’s staff failed to use an
automated external defibrillator even though one was available. The
estate’s counsel argued that several hall monitors were absent on the date
of the accident, and that no adult actually witnessed the accident. The
case was settled for $700,000.00.
In Srb v. Johnson, Middlesex County, Connecticut Superior Court, 2010,
the plaintiff argued that he had been sexually abused by his horseback
riding instructor 20 years earlier. The plaintiff sued both the instructor and
the instructor’s employer, alleging that it owed a duty to use reasonable
care in supervising the instructor, and that it breached its duty to properly
supervise the instructor and to provide proper security for its students.
The plaintiff claimed that the employer’s failure to properly supervise its
instructor was the proximate cause of his injuries and losses. The plaintiff
testified that he was sexually assaulted multiple times by the instructor on
the employer’s premises, and that he was a minor on each occasion that it
happened. The jury awarded $1,265,104.00. The verdict was against
both defendants, jointly and severally, with no allocation.
In Lesane v. Board of Education of the City of New York, New York
County Supreme Court, 2010, a student sustained stab wounds to his
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abdomen, underwent emergency surgery, and was hospitalized for 10
days. The plaintiff met with friends after his day’s classes had ended, and
the group began to walk to their homes. While walking home, they
encountered three older boys, and a fight ensued. The plaintiff claimed
that the students had encountered their assailants several hours earlier in
the afternoon on the day of the incident, and that the earlier incident was
reported to the school’s assistant principal and two of the school’s security
guards, but that precautionary measures were not undertaken. The
plaintiff claimed that he had warned the school that a fight would occur
after school, and that the security guards had witnessed the brewing of the
after school incident, but they did not intervene, even after one of the
assailants had produced a knife. The case was settled for $900,000.00.
In Jane C. v. New York City Board of Education, Queens County, New
York Supreme Court, 2009, the plaintiff was a minor who was sexually
assaulted. The plaintiff was a 16 year-old student who was sexually
assaulted by three 18 year-old students in one of the school’s restrooms.
The plaintiff argued that the school’s policy specified that seven guards
would be stationed throughout the school to prevent after hours re-entry
into the school of any students who did not have to attend an after school
program, and that none of the assailants attended an after school
program, but that they were able to enter the school after hours because
the guards were all in a meeting. The plaintiff’s counsel also argued that
several janitors saw the assailants, but that they were not asked to leave.
One of the assailants had a history of sexual violence against students
and teachers, and that the school had received evaluations that indicated
that the other two assailants were also potentially dangerous. After the
first day of trial, the case was settled for $1,650,000.00.
In Bonner v. City of New York, 536 N.E. 2d 1147 (N.Y. 1989), the New
York Court of Appeals held that a school could not be held liable for the
injuries inflicted on a teacher by a third party who entered a playground
through a broken fence. The court held that the school’s duty to provide
security to protect teachers against criminal acts is a governmental
function, and therefore the school may not be held liable unless a special
duty arises.
However, in Logan v. Board of Education, New York Appellate Division,
1989, the appellate division of the State of New York held that a
municipality may be held liable for negligently supervising a 12 year-old
student who was directed to walk alone from one classroom to another
while classes were in session, and was raped by three other students as
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she was walking alone. The plaintiff’s theory against the Board of
Education was that the defendant was negligent in failing to provide
adequate security, and that the defendant negligently supervised school
children. After summary judgment was entered in favor of the School
Board, the appellate court affirmed the summary judgment on the
adequate security issue, but reversed with regard to the supervision of the
school children.
In Nieswand v. Cornell University, 692 F.Supp. 1464 (N.D.N.Y. 1988), the
District Court in the Northern District of New York held that the parents of
a university student who was shot to death in a dormitory room can
maintain a negligence and breach of contract action against the university
for failing to provide adequate security. Under New York law, a land
owner has a duty to provide security if he knows there is a likelihood of
third party criminal activity. This duty may arise if harm from a particular
assailant is foreseeable or if past criminal activity indicates that a criminal
incident is a significant, foreseeable possibility. The decedent in this case
was the roommate of a woman who had broken off a relationship with the
assailant. In the years prior to this assault, there had been reports of four
rapes, eight robberies, nine assaults, 42 other assaults, 19 sex offenses,
793 burglaries, and 2582 larcenies at the defendant university.
D.

Hotels

In Kondratyuk v. Holiday Inn, Middlesex County, New Jersey Superior
Court, 2010, a father sought damages after his son died of mechanical
asphyxia by compression of his body and face. Expert testimony revealed
that the decedent was in severe pain and in conscious fear of eminent
death for approximately 15 minutes. Discovery revealed that the decedent
had become intoxicated and unruly, and broke some light fixtures in the
facility, after which he was chased by hotel employees where six people
tackled him and climbed on top of him. The decedent’s estate maintained
that the decedent was restrained for 20 minutes before police arrived, and
that the manner of the restraints negligently caused his death. The case
settled at mediation for $1,375,000.00.
In Eugene v. Latrun Realty, Miami-Dade County, Florida Circuit Court,
2009, the plaintiff was a security guard who was shot in the lobby of a
hotel while he was on duty. The plaintiff sued the hotel’s franchisee,
arguing that the defendant had a duty to provide adequate security
measures. The plaintiff argued that the hotel was located in a high crime
area that had experienced 12 armed robberies over the previous three
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years. The plaintiff also argued that the defendant had distracted the
plaintiff by requiring him to perform other tasks including reception work
and housekeeping while he was on duty. The case was settled for
$5,250,000.00.
In Nebel v. Avichal Enterprises, Inc., 704 F.Supp. 579 (D.N.J. 1989), the
Federal District Court in New Jersey held that the test to determine
whether inadequate security at a hotel was the proximate cause of a third
party’s criminal attack was whether the inadequate security increased the
risk of harm to the victim and whether the increased risk was a substantial
factor in producing the injury. Two assailants forced their way into the
plaintiff’s room at a hotel in Atlantic City, New Jersey, and shot him in the
thigh. The court granted the plaintiff a new trial after a defense verdict,
determining that the jury should have been instructed that the alleged
negligent security was a proximate cause of the injury if the negligent
security was a substantial factor in increasing the risk of harm. To
recover, the plaintiff would therefore have to show that if certain security
devices or techniques had been implemented, they would have reduced
the risk of harm. The plaintiff would not be required to demonstrate that
the missing security precautions would have prevented the crime
altogether.
In Fuentes v. Trump Marina Hotel & Casino, Camden County, New Jersey
Superior Court, 2003, a 66 year-old man who was visiting the casino
portion of the defendant’s facility was robbed and beaten on the casino’s
outer walkway. The evidence showed that security was virtually nonexistent in the area despite the fact that there had been three robberies
within a quarter mile of the area within the preceding 11 months, although
those three prior robberies did not take place on the defendant’s actual
property, but rather adjacent to that property. The jury awarded the
plaintiff $4,800,000.00.
In Stroot v. Days Inn, Southern District of Ohio, 1992, an 8 year-old girl
was abducted from the hallway of a motel and sexually assaulted. The
evidence developed through discovery revealed that the assailant had
been to the motel before, he knew that the outside doors would be
unlocked, and that there would be no security guards or cameras. One
month prior to this incident, another 9 year-old girl was involved in an
attempted sexual assault at the same hotel, which was reported, however
there were no changes in the security procedures at the facility. The case
was resolved for a $500,000.00 cash settlement.
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In Gilbert v. Motor Hotel Management, Inc., Shelby County, Tennessee
Circuit Court, 1988. a 47 year-old man was abducted from a hotel and
murdered. The evidence showed that there was no fence around the
parking lot, no closed circuit television, and no security guards from 8pm
to 7am. In addition, there was evidence developed through discovery that
the crime grid placed this hotel in a bad crime area. The case was
ultimately resolved for $625,000.00.
E.

Landlord/Tenant

In Gonzalez v. Parkchester South Condominium, Bronx County, New York
Supreme Court, 2010. the plaintiff, Ms. Gonzales, was a 49 year-old
unemployed woman who was raped and sodomized at gun point within a
condominium complex owned by Park Chester South Condominium in the
Bronx, New York. The victim was visiting her boyfriend at the time. The
assailant who had committed the rape had followed the victim from a trip
to the supermarket, and gained access to the apartment under the guise
of helping her with her groceries. The assailant then proceeded to rob the
plaintiff, stabbed the plaintiff’s boyfriend in the chest, and locked the
boyfriend in with his mother in a separate room while he raped and
sodomized the plaintiff. The defendant was precluded by the court from
introducing flyers that were put up to warn residents about a serial criminal
at large committing push-in crimes because of the defendant’s failure to
produce the flyers during discovery. The plaintiff introduced NYPD
records showing that the precinct in which the apartment was located had
developed a pattern on the assailant that involved similar components,
including the description of the perpetrator, the elderly status of his
victims, the use of a weapon, and similar locale and modus operandi. The
NYPD records indicated that between August of 2002 and March of 2003,
the assailant had committed similar push-in crimes against the elderly,
and that 10 out of the 12 crimes had occurred at this particular apartment
complex. An NYPD detective testified that he had personally informed the
defendant that the assailant had been known as the “good guy bandit” for
the way in which he assisted the elderly. The plaintiff argued that the
defendant had failed to provide any advisory to residents and tenants that
a serial criminal was at large committing push-in crimes against the
elderly, and that this constituted a departure from minimal security
precautions. After two weeks of trial, the case settled for $975,000.00.
In Garcia v. Wiener Wood Apartments, LLC, Miami-Dade County, Florida
Circuit Court, 2008, Starsky Garcia was shot and killed by an unknown
assailant in the parking lot of an apartment complex. The area in which
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the apartment was located had a history of violent or potentially violent
crimes. The parameter fencing on the north and east side of the property
was broken and had holes which allowed access from the adjacent
properties. The fencing on the north side of the property had been
damaged in the 2005 hurricane season, and had never been repaired.
The assault took place on December 8, 2006. The estate claimed that
although the complex was advertised as a gated community, the access
control gate and exit gate had a long history of frequent malfunction and
problems resulting from vandalism. The gates did not function properly for
days at a time, allowing uncontrolled access to the property. At least one
of the gates was broken and in the open position at the time of the
homicide. The estate also argued that lighting conditions were
unreasonably hazardous at the time of the murder. The estate claimed
that the defendants failed to provide reasonable and adequate security on
the premises and that the defendants failed to perform any type of periodic
security audit of the property. The estate argued that the defendants had
failed to follow internal protocols for reporting incidents on the property,
and that it failed to budget adequate resources to provide reasonable
security measures on the property. The estate argued that the murder
was foreseeable and preventable, and that but for the defendants’ failure
to correct known conditions, Mr. Garcia would not have been killed.
Testimony was elicited at trial from the defendants’ leasing consultant, the
regional manager, and the assistant regional manager, that information
regarding the complexes’ conditions was forwarded to the defendants’
corporate officers in New York, and that the former employees had
recommended repairing the fencing, lighting, and gating, as well as adding
additional security patrols, but that all of the recommendations were
denied by the defendants based upon budgetary concerns. The jury
rendered a verdict in favor of the plaintiff in the amount of $8,010,000.00.
In Bryant v. Brannen, 446 N.W. 2d 847 (Mich. App. 1989). a Michigan
appellate court held that a landlord is not liable for an assault by one
tenant on another. In this case, one tenant shot another tenant, and the
victim sued the landlord, claiming that the landlord should have provided
security guards. A jury verdict in favor of the plaintiff was reversed, with
the appellate court holding that because the victim was shot in his own
apartment, the landlord was not liable because the landlord did not have
any control over the area. Even if the shooting had occurred in a common
area, the landlord would not have been liable because the landlord does
not have a duty to hire a security guard to protect tenants from other
tenants.
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In Morton v. Kirkland, 558 A.2d 693 (D.C. App. 1989), the District of
Columbia Court of Appeals likewise held that a tenant may not maintain
an action against a landlord for failure to prevent an assault by a cotenant. In this case, the plaintiff had notified the landlord that the assailant
had threatened the plaintiff in the past. The appellate court held that there
was insufficient evidence to show that the attack was foreseeable and
could have been prevented by the landlord. There had been no prior
violent acts, the two principal threats against the plaintiff had been made
four years before the attack, and there was no showing that the landlord
had the grounds to evict the assailant prior to the attack.
However, there are numerous examples of circumstances in which a
landlord may be held liable for a third party’s assault on a tenant. In Aaron
v. Havens, 758 S.W. 2d 446 (Mo. 1988), an intruder obtained access to a
tenant’s apartment via the fire escape and sexually assaulted the tenant.
The building was located in a dangerous crime area. There was no lock
on the rear window in spite of the fact that the plaintiff had repeatedly
requested a lock to be put in place. Likewise, there was no lock on a door
to a fence surrounding the back yard of the property, and there had been
no precautions taken to prevent easy access to the fire escape. These
allegations presented a jury question as to whether the landlord had
breached his duty to use ordinary care to make the premises reasonably
safe.
In Benser v. Johnson, 763 S.W.2d 446 (Tex. App. 1988), the landlord was
held liable for negligent security by providing the tenant with “screw type”
locks that proved to be defective. An intruder entered through a window
that had not been properly secured, and raped the plaintiff. The jury
awarded $70,000.00 that was affirmed on appeal based upon the jury’s
finding that the landlord’s negligence was the proximate cause of the
tenant’s injuries.
In Czerwinski v. Sunrise Point Condominium, 540 So.2d 199 (Fla. App.
1989), a Florida appellate court held that a landlord could be held liable for
a third party’s sexual assault on a tenant where the landlord was aware of
two violent crimes and nine burglaries that had occurred in the same
apartment complex during the five years preceding the attack on the
tenant.
Brewster v. Prince Apartments, Inc., Bronx County, New York Supreme
Court, 1997, a 43 year-old nurse’s aide was assaulted while in the hallway
of an apartment building. Two nights prior to the incident, an attacker had
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assaulted a neighbor in front of the building. Three prior burglaries had
occurred at the building, two of which had occurred within one year prior to
the attack. Based upon these facts, the jury awarded the plaintiff
$1,000,000.00. This case was venued in the Bronx, New York.
In Nisonoff v. Glynn, Suffolk County, Massachusetts Superior Court, 1990,
a 44 year-old woman was raped by an intruder in her apartment. The
plaintiff prior to the assault had made several requests to have the
defective lock on the window fixed. In addition, prior to this incident, there
had been a high number of break ins in the building, including an assault
six months earlier in which the assailant had gained entry to the building in
the same manner. The jury awarded $711,000.00, although the verdict
was reduced pursuant to the jury’s finding that the plaintiff was eight
percent comparatively at fault. The case ultimately settled for
$950,000.00 prior to the trial of the plaintiff’s additional claim for violation
of Massachusetts’ Consumer Protection Statute.
III.

NEGLIGENT SECURITY IN THE CONTEXT OF GOVERNMENT
SUBSIDIZED HOUSING

One of the fastest growing areas of litigation in the United States today is
the proliferation of negligent security claims arising out of personal injuries
or wrongful deaths that occur in and around government subsidized
apartment complexes. The reason for this increase is the combination of
tax incentives to encourage investors to support low income housing, the
limitations that are placed upon property owners in order to qualify for
those tax incentives, and the sheer demographics associated with low
income housing. This mixture results in fertile ground for litigation, in
which both the numbers of claims and the value of each claim is steadily
rising.
The Low Income Housing Tax Credit (“LIHTC”) is a product of the Tax
Reform Act of 1986. In those amendments, changes were made to the
Internal Revenue Code designed to encourage investment in low income
housing. Dollar for dollar tax credits, as opposed to less advantageous
tax deductions, were awarded to largely corporate investors who poured
money into the development of low income housing, creating a rapid rise
in the development of these properties. The result was a welcome
proliferation of property development to meet a housing need that had
previously been largely ignored.
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The specific requirements of the statutory provisions governing the
entitlement to a LIHTC insures that the neediest portion of the population
will be properly served with adequate housing options. In order to qualify,
an investor must agree that 20% or more of the residential units will be
rent-restricted and occupied by individuals whose income is 50% or less of
the median gross income of the area. At least 40% of the residential units
in the development must be both rent-restricted and occupied by
individuals whose income is 60% or less of the median gross income of
the area. Low income tenants can only be charged a maximum rent of
30% of the maximum eligible income, which is 60% of the gross median
income of the area. These restrictions guarantee that these property
developments will be occupied by individuals from the low end of the
economic spectrum. These restrictions also guarantee that the resources
available to provide services to the tenants of these properties will be
limited. Because these properties are by statutory definition occupied by
individuals at the lowest end of the economic spectrum, the properties are
generally developed in urban settings close to other individuals who are in
the same economic stratum. Unfortunately, these areas also can be
located in urban areas that experience a higher than average crime rate.
With the development of these properties for low income individuals
increasing the density of the population in sections of urban areas that
already experience a high crime rate, coupled with the restrictions on the
ability of property owners to raise rents result in a perfect recipe for civil
litigation.
Throughout the United States, property owners are held to a certain
standard of care in order to prevent personal injuries or death to people
who are on those properties, whether those individuals are business
invitees, residents, or even trespassers on the property. Typically, a
landowner is held to the standard of acting as a reasonable person would
under like circumstances. This is also a non-delegable obligation on the
part of the property owner, and so even hiring a security service does not
immunize the property owner from liability exposure. In fact, experience
shows that not hiring the right security service may actually exacerbate a
property owner’s liability exposure. The issues that arise when a person is
injured or killed on government subsidized property usually begin with an
analysis of the crime grid for the area in which the property is located.
The higher the crime rate in a given area, the higher the obligation
becomes for the property owner to retain an appropriate security service
to meet that threat. The property owner can be held accountable for a
personal injury or death on its property if it fails to retain a security service,
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and the property owner can be held liable if it does retain a security
service that ends of committing a tort while performing its security
services.
There are numerous arguments that a plaintiff will raise in support of the
claim that a corporate defendant should be held liable for injuries or death
that are the result of a crime committed on the defendant’s property. In
addition to the general assertion that the defendant failed to provide
adequate security, plaintiffs argue that the defendant failed to perform any
type of periodic security audit to assess ongoing security issues.
If there is a history of violence on or near the property, plaintiffs will take
the position that the defendant was aware of these prior violent incidents,
and failed to take necessary action to prevent similar occurrences in the
future. Such an argument may also take the form of an assertion that the
crime committed was foreseeable and thus preventable.
A plaintiff may argue that the defendant failed to follow internal protocols
for reporting incidents on the property, thereby simply ignoring the risk. In
certain cases, a plaintiff will take the position that the defendant failed to
budget adequate resources in order to provide reasonable security
measures on the property. There are a series of arguments that
defendants raise in response that are designed to limit or completely
eliminate the potential exposure to liability in the negligent security
context. For example, defendant property owners will often take the
position that they have no common law duty to prevent the intentional acts
of third parties over whom they can exert no control. Under this theory,
crime is not foreseeable, and therefore is not preventable. Some
defendants may try to limit liability by taking the position that the corporate
entity that owns the property had no knowledge of any unsafe condition
that existed on the property, although this argument may only insulate the
corporate defendant from punitive damages, not compensatory. If
applicable, the defendant may argue that the prior crimes committed on
the property or in the area were only minor offenses, and thus did not put
the defendant on notice of the reasonable possibility of the commission of
a major offense. The defendant can take the position, if warranted by the
specific facts of the case, that the defendant took reasonable steps to limit
access to the property, with fencing, an automated gate, or some other
restriction.
Adequate lighting is often an issue in negligent security cases, and proper
lighting can be used as a defense in the appropriate case. As more and
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more negligent security cases are being filed throughout the country, more
and more experts are being used both to support and to defend against
negligence security cases. These experts come from many different
backgrounds, and not just from the field of providing security. Lighting
experts are often crucial in negligent security cases, in order to establish
the adequacy of the lighting on property.
Criminology testimony often comes into play, in order to establish the
criminal history of the area in which the property was located, and to opine
on whether the steps that the defendant took to protect the residents,
invitees, or even trespassers were reasonable under the circumstances.
Finally, psychiatric testimony is often employed in order to establish the
damages in the case, by helping the jury to understand the impact that a
crime has had on a victim or a victim’s family.
Damages can be significant in the negligent security context. In 2008, a
Florida jury awarded more than $8,000,000.00 to the family of a decedent
who was shot in an apartment complex parking lot at 3:30 a.m. Examples
from throughout the country abound that demonstrate the explosive nature
of this type of litigation. Especially in cases of murder and rape, evidence
of corporate indifference in the face of obvious signs of criminal activity in
the area can lead to runaway jury verdicts.
In response to the pressures exerted by the Internal Revenue Code and
the civil tort system in this country, property owners are turning to security
providers that are less and less experienced in the field of protecting
residents from the harm that can befall them in a high crime area.
Unfortunately, in this line of work, inexperience does not necessarily
translate into passive behavior; instead, inexperience often breeds overly
aggressive behavior that can lead to serious bodily harm or death not only
to criminal trespassers but to residents as well. This type of litigation is
rapidly growing due in large measure to the external pressures exerted by
the Internal Revenue Code and the civil tort liability system. We anticipate
that the numbers of this type of litigation will only continue to grow, as a
poor economy forces more and more people into low income housing,
while crime rates in economically deprived areas increase. Given the
societal benefits of providing adequate housing to low income individuals,
it is doubtful that we will see a reversal of this trend in the future.
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EXPANSION OF PRE SUIT DISCOVERY IN FEDERAL COURTS:
1
PREPARING FOR THE BRAVE NEW WORLD
BY SIDNEY J. HARDY
and
HEATHER M. NAGEL
I.

INTRODUCTION

Although we borrowed our title from the work of the great visionary,
Aldous Huxley, we feel compelled to start our article with words from
another cultural icon. Kenny Rogers said it best: “[y]ou got to know when
to hold 'em, know when to fold 'em. Know when to walk away and know
when to run.” Kenny Rogers, The Gambler, on The Gambler (United
Artists 1978). But knowing how to play the hand that was dealt to you may
not be that easy when the rules of the game are changing and you are
betting blind.
Pre-suit discovery in both federal and state courts has always involved a
certain amount of calculated risk. Sometimes a party will draw the right
card, and have its petition to perpetuate evidence granted, allowing it to
preserve key evidence and gain coveted information to help it frame a
complaint. On other occasions, a petitioner will have its petition denied,
and find itself forced to fold.
Unfortunately, the strategic game plan some litigants have developed to
play the pre-suit discovery game may be of little use in the future. It is
more than likely that the pre-suit discovery landscape will be changing,
making the risks and rewards more difficult to evaluate even for the best
gambler.
Two recent Supreme Court decisions, Bell Atlantic Corp. v. Twombly, 550
U.S. 544 (2007) and Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009), suggest that
the simple notice standard under Rule 8 of the Federal Rules of Civil
Procedure may be a thing of the past. Plaintiffs will now be held to a
higher pleading standard forcing them to state a claim that is “plausible”
on the face of the complaint. Twombly, 550 U.S. at 570. The Court‟s
rulings suggest that a party will have his or her complaint dismissed if he
or she fails to provide enough facts to demonstrate that a claim for relief
Aldous Huxley, Brave New World (First Perennial Classics ed., Harper Collins 1998)
(1932).
1
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exists within the four corners of the complaint. While in most cases this
may not appear to be a significant impediment, it can present a daunting
obstacle when the opponent refuses to relinquish key pieces of evidence
and information that is needed to satisfy the “plausible” standard.
This paper will take an in depth look at the possible expansion of pre-suit
discovery in light of Twombly and Iqbal. First, the paper will address the
history of pre-suit discovery under the Federal Rules of Civil Procedure
and its current implementation in the federal courts. Next, it will discuss
the recent Supreme Court cases Twombly and Iqbal and the effects that
these two cases have had on drafting complaints. Then we will explore
the potential expansion of pre-suit discovery under current federal rules as
a result of the heightened pleading requirements imposed by Twombly
and Iqbal. Finally, we will explore possible models of expanded pre-suit
discovery, including existing state law. Many states currently allow pre-suit
discovery to not only preserve evidence but also to help a party frame or
draft a complaint. Federal courts or rule makers who are urged to modify
current Rule 27, will undoubtedly look at state pre-suit discovery practice
for guidance.
II.

PRE-SUIT DISCOVERY IN THE FEDERAL COURT SYSTEM
UNDER RULE 27 OF THE FEDERAL RULES OF CIVIL
PROCEDURE

Historically, Rule 27 has seldom been used, and as a consequence most
attorneys have not considered it since law school. However, many
attorneys may find themselves dusting off their school books in light of
Twombly and Iqbal.
The current Federal Rules of Civil Procedure limit pre-suit discovery to
perpetuate testimony of an individual who may not be available to testify
after suit has commenced, or to preserve evidence which may not be
available for inspection at trial. Fed. R. Civ. P. 27. Given the new
decisions, there will be pressure to expand the use of pre-suit discovery to
not only preserve testimony but also allow a party to obtain pre-suit
discovery to help draft or frame a complaint.
A.

The History and Application of Rule 27

In 1937, the Federal Rules of Civil Procedure were drafted, and Rule 27
was first implemented in 1938. Since its inception, it has remained largely
the same and has undergone little substantive change. Rule 27 was

2
SF/1878217v1

created to perpetuate evidence. Specifically, a party‟s petition to preserve
evidence could be granted if the court “is satisfied that perpetuating the
testimony may prevent a failure or delay of justice….” Fed. R. Civ. P.
27(a)(3).
Under the original rule, a party was only allowed to take a deposition to
preserve the testimony of an individual who was at risk of not being able to
testify at trial. Martin v. Reynolds Metals Corp. 297 F.2d 49, 56 (9th Cir.
[Or.] 1961). There was no means to preserve tangible evidence, including
documents, files, and photographs. Egan v. Moran Towing and Transp.
Co. Inc., 26 F. Supp. 621. (S.D.N.Y. 1939). Congress realized the
discrepancy and amended Rule 27 in 1946, granting courts the authority
to “issue orders like those authorized by Rules 34 and 35.” Fed. R. Civ. P.
27(b)(3). The amendment allowed individuals to petition the court to
obtain pre-suit discovery to perpetuate not only testimony, but also to
preserve evidence under Rules 34 and 35 by inspecting tangible evidence
and performing mental examinations before commencement of a suit.
In order to obtain a pre-suit inspection under Rule 34 or a pre-suit
examination under Rule 35, an individual must still petition the court and
demonstrate that the requirements of Rule 27 have been satisfied. (See
Martin, 297 F.2d at 56). There is, however, disagreement over whether the
inspection of documents or a proposed examination must be taken in
conjunction with a Rule 27 deposition. (See Nicholas A. Kronfeld, The
Preservation and Discovery of Evidence Under Federal Rule of Civil
Procedure 27, 78 Geo. L.J. 593, 595 (1990)). The majority position is that
a petitioner can obtain an inspection or examination without taking a Rule
27 deposition so long as the requirements under Rule 27 are met. Martin,
297 F.2d at 56. A minority view maintains that an inspection under Rule
34 or an examination under Rule 35 must be done in combination with a
Rule 27 deposition. (See United States v. Morelock, 124 F.Supp. 932, 948
(D.Md.1954)).
Another stumbling block that must be overcome is the requirement that
the petitioner show that he or she expects to be a party in an action
cognizable in a court of the United States but is presently unable to bring it
or cause it to be brought. Fed. R. Civ. P. 27(a)(1)(A). Whether petitioning
the court to preserve testimony or tangible evidence, a Rule 27 petitioner
must unequivocally demonstrate to the court that he or she expects to be
a party to a legal action. 8 C. WRIGHT, A. MILLER & M. KANE, FEDERAL
PRACTICE AND PROCEDURE § 2072, (1983). Moreover, the petitioner
must make an affirmative showing as to why it is not presently possible to
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bring an action, which would make ordinary discovery measures available.
Id.
The petition must also indicate that the court will have federal jurisdiction
over the action expected to be brought, and that it is a “matter cognizable
in a United States court.” Id. Consequently, a prospective litigant must not
only demonstrate that he or she expects to be a party to subsequent
litigation, but must show that the court has federal jurisdiction.
These requirements apply to both expected plaintiffs and potential
defendants. Prospective defendants are able to avail themselves of Rule
27 in much the same was as expected plaintiffs when it is shown that
evidence in the hands of a likely plaintiff or third party is at risk of loss.
They too must meet all the requirements set forth in Rule 27 and can only
obtain a court order upon a showing that another party will bring suit and
pertinent evidence must be preserved. (See Petition of Ingersoll–Rand
Co., 35 F.R.D. 568 (S.D. N.Y. 1964)). Thus, an expected defendant may
find itself hedging its bets; having to show that suit will be brought against
it, yet cautious not to admit liability.
Martin v. Reynolds demonstrates a typical scenario where an expected
defendant finds itself filing a Rule 27 petition. In Martin, a plant owner
expected to be sued by a neighboring landowner, who believed that the
plant was emitting noxious chemicals that were causing his cattle to get
sick or die. 297 F. 2d at 52. The landowner began to dispose of the
deceased cattle, and sell the remaining cattle. Concerned that it would
not be able to test the cattle to determine the cause of death, the expected
defendant filed a Rule 27 petition to preserve the cattle, which was
granted by the court. Id. at 57.
If a party fails to meet all the requirements set forth in Rule 27, his or her
petition will be denied and the evidence he or she seeks may be lost.
B.

The Drafters‟ Intent and an Expansive Interpretation

The drafters of Rule 27 clearly wanted to provide petitioners with the
opportunity to preserve evidence when a serious risk of loss presented
itself. However, it is arguable that the language of Rule 27 is malleable
enough to permit a party to obtain pre-suit discovery to help draft a
complaint in order to “prevent a failure or delay of justice.” (See Lonny
Sheinkopf Hoffman, Access to Information, Access to Justice: The Role of
Presuit Investigatory Discovery, 40 U. Mich. J.L. Reform 217, 226-27
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(2007)). Although it is not expressly stated that a party may not use Rule
27 to help draft a complaint, the drafters never intended this rule to be
used in said manner. Petition of Ferkauf, 3 F.R.D. 89, 91 (S.D.N.Y 1943).
The cases cited in the Advisory Committee notes clearly indicate that the
drafters intended to limit the use of pre-suit discovery for the sole purpose
of preserving evidence. (See Arizona v. California, 292 U.S. 341 (1934),
Hall v. Stout, 4 Del. Ch. 269 (1871), and Todd Eng'g Dry Dock & Repair
Co. v. United States, 32 F.2d 734 (5th Cir. 1929)) Moreover, after Rule 27
was implemented, Professor Edson R. Sunderland, an Advisory
Committee member, stated that “[u]nder the literal wording of the rule, the
suggestion that you make [that the rule be used for discovery purposes]
might be possible.” Ferkauf, 3 F.R.D. at 91. He also remarked that the
committee never intended Rule 27 to be utilized for pre-suit discovery. Id.
Fellow committee member, Judge William Mitchell, echoed Professor
Sunderland‟s comments, stating: “I should feel badly if we have admitted
for one minute that under Rule 27 a man can juggle around and take a
discovery deposition before bringing a suit, when in the provisions on
discovery we have explicitly stated he can't do that until the suit has been
started.” Hoffman, supra at 229. (citing ABA, Federal Rules of Civil
Procedure and Proceedings of the Institute on Federal Rules 293 (William
W. Dawson ed., 1938)). He expressed further that, “[i]t is certainly clear
that the whole scheme of Rule 27 is inappropriate for obtaining information
in an ordinary suit to enable one to draw a complaint.” Id.
The courts have also followed the lead of the drafters, and have never
given Rule 27 such a broad interpretation. Instead, they have routinely
refused to grant petitions for pre-suit discovery under Rule 27. (See In re
Yamaha Motor Corp., U.S.A., 251 F.R.D. 97, 99 (N.D.N.Y. 2008)). Only a
few courts have interpreted Rule 27 broadly and have allowed parties to
obtain pre-suit discovery. (See In re Alpha Indus., Inc., 159 F.R.D. 456
(S.D.N.Y. 1995) and General Bd. of Global Ministries of the United
Methodist Church v. Cablevision Lightpath, Inc., 2006 WL 3479332
(E.D.N.Y. Nov. 30, 2006)).
C.

Previous Rule 8 Pleading Standards

The limited application of Rule 27 has rarely hindered a party‟s ability to
bring suit because of the liberal pleading standards found in Rule 8 of the
Federal Rules of Civil Procedure. Prior to the adoption of the rules, parties
were required to submit “a statement of the facts constituting the cause of
action.” Scott Dodson, New Pleading, New Discovery, 109 Mich. L. Rev.

5
SF/1878217v1

53, 57 (2010). However, when Rule 8 was adopted, the drafters chose
not to adopt the complicated arcane rules of the past, and instead
provided that a party only need to submit “a short and plain statement of
the claim showing that that pleader is entitled to relief.” Id. (citing Fed. R.
Civ. P. 8).
Rule 8 was intended to eliminate the fact pleading requirements under the
old law, and to instead provide a liberal standard where a party only had to
provide notice in his complaint. Id. (citing Judge Posner in Thomson v.
Washington, 362 F.3d 969, 970 (7th Cir. 2004)). Under Rule 8, the issues
and facts are to be identified and narrowed down at the discovery stage,
not the pleading stage. Id. Parties did not need access to pre-suit
discovery under Rule 27 because they could simply wait to discover
critical facts after suit had been filed. Under Rule 8, a party rarely found
himself or herself in need of pre-suit discovery to help him draft a
complaint.
The federal judiciary quickly fell in line. In Conley v. Gibson, the court
stated “that the Federal Rules of Civil Procedure do not require a claimant
to set out in detail the facts upon which he bases his claim. 355 U.S. 41,
47 (1957). Instead, a complaint only needs to provide “fair notice of what
the plaintiff's claim is and the grounds upon which it rests.” Id. Likewise,
Thompson v. Washington, cites Conley noting “[t]he federal rules replaced
fact pleading with notice pleading.” 362 F.3d 969, 970 (7th Cir. 2004). It
was clear that Rule 8 simplified pleading requirements and made the fact
pleading standard a relic of the past. Swierkiewicz v. Sorema N. A., 534
U.S. 506, 513 (2002).
III.

TWOMBLY, IQBAL, AND NOTICE PLEADING

The recent Supreme Court decisions Twombly and Iqbal have raised the
pleading bar by requiring a plaintiff to allege “enough facts to state a claim
to relief that is plausible on its face.” Twombly, 550 U.S. at 570.
A.

Twombly

In Bell Atlantic Corp v. Twombly, consumers brought an action against
several utility carriers alleging that the Sherman Antitrust Act was violated.
Id. at 551. Specifically, the complaint stated:
In the absence of any meaningful competition
between the [ILECs] in one another's markets,
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and in light of the parallel course of conduct
that each engaged in to prevent competition
from CLECs within their respective local
telephone and/or high speed internet services
markets and the other facts and market
circumstances alleged above, Plaintiffs allege
upon information and belief that [the ILECs]
have entered into a contract, combination or
conspiracy to prevent competitive entry in their
respective local telephone and/or high speed
internet services markets and have agreed not
to compete with one another and otherwise
allocated customers and markets to one
another.
Id.
The federal district court dismissed the complaint for failure to state a
claim upon which relief could be granted, which was reversed by the
Second Circuit. Id. at 553. The United States Supreme Court granted
certiorari to determine the applicable pleading standard for antitrust cases.
Id. at 554.
The Supreme Court opined that the claimant‟s petition failed to show an
actual agreement, between the parties agreeing to engage in
anticompetitive practices, and instead merely concluded that such an
agreement was made based on their parallel operations. Id. at 557. The
complaint failed to state enough facts on its face to demonstrate that the
utility carriers had entered into an agreement. The Supreme Court
reversed the appellate court‟s decision, holding that, while FRCP 8 does
not require detailed factual allegations, the complaint must provide
sufficient facts “to state a claim to relief that is plausible on its face.” Id. at
570.
The Supreme Court failed to give credence to two of its earlier decisions,
Conley and Swierkiewicz, leaving the future of the notice pleading
standard in question. In Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009), the
Supreme Court answered some of the lingering questions that Twombly
had spawned.
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B.

Iqbal

In Ashcroft v. Iqbal, Javaid Iqbal was arrested in November of 2001 and
charged with fraud in relation to identification documents and conspiracy
to defraud the United States in relation to the September 11, 2001 terrorist
attacks. Iqbal, 129 S. Ct. at 1943. Ultimately, Iqbal pled guilty to these
criminal charges. Id. Subsequently, Iqbal filed a complaint in the matter at
hand, alleging that he was designated “a person of high interest on
account of his race, religion, or national origin, in contravention of the First
and Fifth Amendments to the Constitution.” Id. at 1944.
The defendants moved to have the complaint dismissed for failure to
provide sufficient allegations to state a claim, but their motion was denied
by the district court. Id. They then filed an interlocutory appeal with the
United States Court of Appeals for the Second Circuit. Id. While the
appeal was pending, the Twombly case was decided, which allowed the
appellate court to consider how Twombly would affect this matter. Id. The
Second Circuit found that Twombly did require a party to plead factual
allegation in its complaint, but only in certain contexts. Id. The court found
that the present matter did not fall into this category, and therefore the
complaint did not require amplified factual allegations. Id.
Once again, the Supreme Court granted certiorari to consider the
sufficiency of the complaint. The Court, citing Twombly, observed that
“the pleading standard Rule 8 announces does not require „detailed
factual allegations,‟ but it demands more than an unadorned, thedefendant-unlawfully-harmed-me accusation.” Id. at 1949. A complaint
that simply asserts legal conclusions without any supporting facts will not
suffice. Id. Moreover, allegations and facts asserted in a complaint must
“plausibly” suggest that unlawful conduct or activity took place. Id. at
1950.
The Court also declined to accept the plaintiff‟s contention that Twombly
should be limited to antitrust cases only, noting that its ruling in Twombly
was derived from Rule 8 as opposed to antitrust law. Id. at 1953. The
Court in Iqbal removed any doubt that Twombly was limited to antitrust
cases, and stressed that its holding applied broadly to all civil litigation. Id.
C.

Implications of Twombly and Iqbal

So what impact will Twombly and Iqbal have on federal pre-suit discovery
practice? Under this heightened pleading standard, parties may find that
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they do not have enough facts to sufficiently meet the pleading
requirements imposed by Twombly and Iqbal. Courts will undoubtedly be
urged to enlarge the scope of pre-suit discovery to allow parties to
determine whether they have a cause of action, and to help parties
ascertain enough facts to survive the heightened complaint requirement.
Commentators still debate the long term effects Twombly and Iqbal will
have on Rule 8, and the resulting implication for Rule 27.
Some argue that these two cases do not change the law. Even in
Twombly, the Court asserted that it was not creating a heightened
pleading standard. Twombly 550 U.S. at 570. Others are adamant that the
notice pleading standard is a thing of the past. Scott Dodson, Federal
Pleading and State Pre-suit Discovery, 14 Lewis & Clark L. Rev. 43, 51
(2010). A. Benjamin Spencer, argues that the “plausibility” standard
imposed by Twombly and Iqbal, is indistinguishable from Rule 9(b), which
requires a party to plead fraud with particularity. Plausibility Pleading, 49
B.C. L. Rev. 431, 473-75 (2008).
If courts tend to side with the latter view, some individuals with meritorious
claims may find themselves locked out of the court house. Specifically, a
litigant will not be able to meet the plausibility standard when the evidence
and facts it needs to support its claim rest in the hands of a third party, or
even worse, its adversary. Under the old regime, a party was able to draft
a bare bones complaint and obtain the facts and evidence it needed
throughout the normal course of discovery. However, the rulings of
Twombly and Iqbal may prevent some potential plaintiffs from ever
reaching this stage. If Twombly and Iqbal are strictly applied, courts or
Congress may be tempted to remove this barrier to the courthouse by
expanding Rule 27, to allow individuals with potentially meritorious claims
to engage in pre-suit discovery to help them draft a complaint.
IV.

A PUSH FOR CHANGE

Even prior to the recent Supreme Court decisions, some commentators
were arguing in favor of expanded pre-suit discovery. (See Kronfeld,
supra; see also Hoffman, supra.) In the wake of Iqbal and Twombly, the
drum beat for liberalization of pre-suit discovery in federal court has
increased greatly. Thus, it might be useful to discuss some possible
mechanisms through which pre-suit discovery may be approached, and
the pro and cons of such approaches.
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A.

Expanding Rule 27 to Address the Idiosyncrasies of
Electronic Data

An argument can be made that the scope of FRCP 27 should be
expanded so as to broaden and enhance the opportunity for plaintiffs (or
defendants, for that matter) to perpetuate evidence. Rule 27, as it has
been interpreted, it is limited to pre-suit depositions or document discovery
when a petitioner has demonstrated that a witness‟ testimony or related
documents might otherwise be lost if the discovery is not allowed
immediately. In other words, the purpose of the rule is solely to preserve
evidence.
Given the technological advances in communications and data
management over the past 25 years, the “preservation of evidence” policy
which originally supported Rule 27 could be enhanced. Electronic data, it
can be argued, is transient in nature. Organizations routinely purge their
data systems within the normal course of business. Digital video is
typically maintained only for a limited duration of time before it is recorded
over. While some of this data may be resurrected, the cost to do so is
usually high, and a significant risk exists that some electronic data will be
lost forever. The same factors that make it necessary to perpetuate the
testimony of a critically ill witness could support an expansion of pre-suit
discovery to include preservation and perpetuation of electronic data that
otherwise may be lost.
One case which addressed the unique challenges of preserving electronic
data was General Bd. of Global Ministries of the United Methodist Church
v. Cablevision Lightpath, Inc. In that suit, the church sought the name of
a user of a certain IP address, because it was believed that this user had
hacked into the church‟s computer system. General Board, 2006 WL
3479332 at *1. Defendant Cablevision refused to provide the church with
the name of the user. The church was concerned that, without the user‟s
name, it would not be able to seek recourse; moreover, Cablevision‟s
policies provided that after 90 days, the IP address would be deleted. Id.
The church filed a petition to preserve the information relating to the IP
address. Referencing In re Alpha2, the court ruled that the church‟s
petition under Rule 27 was appropriate and the church was able to obtain
the identification of the user from Cablevision. General Board, 2006 WL
3479332 at *4. The court reasoned that, if it did not grant the petition, the
2

In re Alpha is another nonconforming case that will be discussed later in the article.
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information would be lost because Cablevision routinely destroys its
information. Id.
The court was clearly concerned about preserving the electronic evidence;
interestingly, the order also allowed the church to obtain discovery so that
it could draft a complaint against the hacker. Since electronic data
represents critical evidence in many disputes, Rule 27 could be used more
frequently as a tool to preserve this data.
As a practical matter, there would be few situations in which a potential
plaintiff who actually knows the identity of the defendants and is
concerned about the preservation of evidence could not simply file a
lawsuit, and take immediate steps to preserve the evidence sought. It is
for this reason that any suggestion that Rule 27 be broadened or made
more user-friendly because of the unique issues associated with electronic
data will not gain much traction. So as long as a party can identify the
proper defendant who has control over the witness or possession of the
data, there would be no reason to even consider the use of Rule 27. In
fact, the party who is worried about losing some ephemeral piece of digital
data would no doubt find a lawsuit to be a much quicker avenue to
preservation than a Rule 27 motion.
B.

Possible Expansion Under the Existing Federal Rules of Civil
Procedures

In light of Twombly and Iqbal, federal courts may also find themselves
pressured to expand the application of Rule 27 under the flexible
phraseology of the current rule. As noted at the beginning of this article,
most federal courts have narrowly construed Rule 27 of the FRCP to
authorize a pre-suit discovery only when the petitioner has demonstrated
that the witness‟ testimony or pertinent evidence might otherwise be lost if
it is not taken immediately. Federal courts may now feel compelled to look
to the few cases that have applied Rule 27 liberally.
In addition to General Board, there is another notable case in which the
court allowed the Rule 27 door to be pushed open far more broadly than it
had before. In In Re Alpha, petitioner sought to depose a representative
of a competitor to determine who should be named as a defendant in a
copyright trademark infringement suit. In re Alpha, 159 F.R.D. at 457. The
competitor naturally argued that Rule 27 did not allow discovery of this
nature, as the Rule was limited to perpetuation of testimony. Id.
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It certainly looked like a scenario under which Alpha could not possibly
prevail on its Rule 27 petition. After all, Alpha knew the identity of its
competitors, and Alpha could sue the competitors and obtain this
discovery after suit was filed. Alpha argued that Rule 11 prevented it from
bringing an action against all of its many distributors where it did now
know the identity of the distributor who may be in breach of the
agreement. Id. The court agreed with Alpha, and therefore the first
obstacle had been cleared. Id.
The respondent then argued that there was no showing that any evidence
was in danger of being lost or destroyed. Id. The court, however, found
that Alpha was suffering an ongoing economic harm as a result of the
action of one of its competitors, and quoted Professor Moore by noting
“the danger of loss attendant upon all evidence through lapse of time” will
generally suffice. Id. Instead of focusing on the preservation of evidence,
Judge Knapp allowed Alpha to clear the second barrier on the basic
ground that the perpetuation of testimony “will prevent a failure or delay of
justice.” Fed. R. Civ. P. 27(b)(3).
In any event, the In Re Alpha case is the exception and not the rule. In
fact, most courts have expressly ruled that Rule 27 cannot be used as a
vehicle for pre-suit discovery in order to comply with Rule 11. (See In re
Landry-Bell , 232 F.R.D. 266 (W.D. La. 2005); In re Chester County
Electric, Inc., 208 F.R.D. 545 (E.D. Pa. 2002); In Re Ramerez, 241 F.R.D.
595 (W.D. Tex. 2006); and Petition of Ford, 170 F.R.D 504 (M.D. Ala.
1997)).Unless a petitioner is lucky enough to draw a maverick judge, the
court will not allow the fear of Rule 11 sanctions to serve as a springboard
for Rule 27 pre-suit discovery to determine facts to enable a party to draft
a complaint. As Rule 27 is currently interpreted by the courts, there
appears to be very little room within its framework for an expansion of presuit discovery to determine facts to enable a party to draft a complaint.
C.

Discovery During the Pendency of a Motion to Dismiss

It has been suggested that another way to deal with “information
asymmetry” is for courts to permit discovery to proceed during the
pendency of a motion to dismiss. Under this scenario, a party who faces a
motion to dismiss because his or her complaint lacks factual corroboration
would ask to be permitted to conduct discovery within the narrow areas
within which his complaint has been alleged to be deficit. This discovery
would take place prior to the hearing date of the motion, and would enable
the plaintiff to determine whether the deficiencies could be corrected.
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Federal judges have discretion to allow discovery after a motion to dismiss
has been filed and before a decision has been reached on that motion. In
the Twombly case, the Court was obviously concerned with the
skyrocketing costs of discovery and litigation, particularly anti-trust
litigation, and was not particularly sympathetic to plaintiff‟s suggestion.
In arguing against dismissal, the Twombly plaintiff argued that it should be
allowed to conduct discovery in the limited areas of the alleged conspiracy
and class certification so that a determination could be made as to
whether a factual basis existed for the complaint. Speaking for the court,
Justice Souter pointed out that “the success of judicial supervision in
checking discovery above has been on the modest side…” Twombly, 550
US at 47. He then proceeded to point out the specific problem in the
Twombly plaintiff‟s request:
But determining whether some illegal
agreement may have taken place between
unspecified persons at different ILECs (each a
multi-billion dollar corporation with legions of
management level employees) at some point
over seven years is a sprawling, costly, and
hugely time-consuming undertaking ….
Id at 560. (quoting Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S.
336, 347 (2005)).
In Twombly, the Supreme Court expressly rejected the suggestion that
narrowly-tailored discovery should be allowed to take place on the
factually-deficient areas prior to the hearing on the motion to dismiss. To
the extent federal district judges follow the lead of the Supreme Court and
adopt the philosophy of that Court, then plaintiffs who filed a complaint
and then hope that the judge will allow them to conduct discovery to
hopefully support a shaky complaint are taking a calculated risk. On the
other hand, under the current framework, a prospective plaintiff may have
no choice.
D.

Guidance from the State Court

If expansion of pre-suit discovery is unavailable under our current federal
rules of civil procedures, plaintiffs may look to state courts which have
adopted more expansive pre-suit discovery models. These plaintiffs could
either avail themselves of these more favorable jurisdictions (assuming
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jurisdictional and venue hurdles came be overcome), or, in arguing for an
expansion of federal pre-suit discovery, use the experiences and lessons
learned in pre-suit discovery practiced in these states as a model for
proposed expansions of Federal Rule 27.
Most states have closely followed Federal Rule 27 with its restrictions on
pre-suit discovery. The exception may be found in two states, Alabama
and Texas.
Alabama State Rule 27 authorizes “discovery under Rule 34.". There is
no limitation as to the use of Rule 34 for perpetuation of evidence. See
Ala. R. Civ. P. 27 and Ex parte Anderson 644 So.3d 961 (Ala. 1994). The
Alabama rule appears to be limited to document production and possible
mental or physical examination; it does not include depositions.
The state of Texas has the broadest pre-suit discovery rules. Texas Rule
of Civil Procedure 202 authorizes the taking of a pre-suit deposition to
perpetuate testimony, or to investigate a potential claim. Tex. R. Civ. P.
202.1(a)-(b). In order to avail oneself of the pre-suit discovery process in
Texas, a party is required to petition the court to obtain pre-suit discovery.
The party must show that the benefit of pre-suit discovery will outweigh
the burden and the expense of the discovery requested.
A survey was taken of practicing lawyers and judges in Texas to gauge
their responses to pre-suit discovery. Attorneys responded about 60% of
the time that the pre-suit discovery rule was used for investigating a claim
before filing suit, while about 40% of the time, the rule was used for the
intentional purpose of perpetuating a witness‟ testimony. Hoffman, supra
at 254. Attorneys were queried as to whether pre-suit depositions
contributed to early settlement, and 77% responded in the negative. Id. at
260. Finally, the survey from Texas further suggested that many
members of the bar were not satisfied with judicial oversight of the pre-suit
discovery process. Id. at 272. Based on this survey, an argument can
certainly be made that a wide open pre-suit discovery process neither
fosters early settlement, nor does it reduce the expense associated with
discovery.
Any modification of current pre-suit discovery rules would undoubtedly
require a rigorous showing as to why the discovery is necessary, and how
that discovery would be limited so as to avoid unreasonable costs. The
results of the Texas survey give some support to Justice Souter‟s
comments about courts not having done a particularly good job in
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managing the discovery process so as to make it more efficient.
Advocates of enhanced pre-suit discovery have maintained that, under a
liberalized framework, a plaintiff would be able to determine whether, in
fact, he had a valid cause of action. If such facts did not exist to support a
claim, so the argument goes, the plaintiff would simply not file the lawsuit
and walk away, thus saving the system and the opposing party the
expense of future litigation. Unfortunately, the results from the Texas
survey do not seem to support that argument either.
Invoking pre-suit discovery in order to make a determination as to whether
sufficient facts exist to support a potential complaint is not without risk; the
following Texas case is about a gamble which did not pay off. In Re
Hewlett Packard, 212 S.W.3d 356 (Tex. App.--Austin 2006).
Dell Computer (“Dell”) alleged in its petition that it suspected former
employees may have revealed trade secrets to Dell‟s competitor, Hewlett
Packard (“HP”). Dell suggested that the court should grant pre-suit
discovery and allow it to depose the former employees so that Dell could
insure that no improper disclosure of confidential information has taken
place.
HP resisted Dell‟s argument, citing confidentiality issues. The court
agreed with HP, and denied the petition for pre-suit discovery.
Dell rolled the dice, which came up snake-eyes. Having already advised
the court that it needed the information in order to determine whether a
suit was valid, Dell would now have a hard time going forward with a
lawsuit. It may have been better for Dell to sue first and ask questions
later.
E.

New Discovery

One commentator has suggested a totally new framework referred to as
“New Discovery.” Professor Scott Dodson coined this phrase to describe a
system which he proposed, which recognizes the need for limited pre-suit
or pre-dismissal discovery to counteract the information asymmetry and
over-screening caused by Twombly and Iqbal, structured in a way to
alleviate the court‟s concerns. Scott Dodson, New Pleading, New
Discovery, 109 Mich. L. Rev. 53 (2010).
Under this framework, plaintiff will be provided the opportunity to seek
limited discovery to target the existence of the facts the pleader needs.
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Presumably, petitioner who avails himself or herself of the process will
determine whether facts exist which support his or her claim; if such facts
do not exist, no lawsuit is filed. Id. at 72.
Professor Dodson further contends that defendants should not object to
providing the information sought, so long as such process is unobtrusive.
After all, if a prospective defendant is innocent, “showing his cards” to a
prospective plaintiff would certainly be less expensive and time consuming
than defending a lawsuit. Id. at 74. Professor Dodson also addressed the
issue of runaway costs and how they could be controlled under New
Discovery. First, he would encourage hands on judicial management to
limit the scope of discovery. As an alternative, he proposed a cost shifting
mechanism whereby the plaintiff would bear the burden of all New
Discovery costs, perhaps through a bond requirement. Such a
mechanism would limit unfocused or aimless requests for information,
since the plaintiff himself or herself would foot the bill. Id. at 80.
Finally, Professor Dodson argues that the best way to implement his New
Discovery would be through amendment of Rule 27, as opposed to limited
discovery in the face of a motion to dismiss a deficient complaint.
V.

CONCLUSION

This article has shown some of the risks and rewards of petitioning the
court for pre-suit discovery under current Rule 27. We have also raised
the ante and discussed the potential changes to Rule 27 and pre-suit
discovery in the wake of Twombly and Iqbal. Nonetheless, there have
been no changes to date, leaving some parties without access to evidence
needed to meet the “plausible” standard imposed by these two decisions.
Litigants will no doubt find creative ways to try to get the information they
need. Two cases that we have cited demonstrate that, even under the
current rules, a properly drafted petition may enable a party to obtain presuit discovery to help draft a complaint. In General Board, the information
sought was routinely purged by the third party in the normal course of its
operations. The plaintiff successfully argued under Rule 27 that it needed
access to this information, or risk the loss of the evidence. General Board,
2006 WL 3479332 at *4. The court allowed the plaintiff to engage in presuit discovery to preserve the evidence, and in doing so that plaintiff was
able to use this information to help draft its complaint. Id.

16
SF/1878217v1

Similarly, in In re Alpha, the plaintiff petitioned the court under Rule 27,
arguing that Rule 11 prevented it from bringing a complaint with the limited
facts it possessed. 159 F.R.D. at 457. The plaintiff also argued that,
without the information in the hands of the potential defendant, it would
continue to suffer economic loss. Id. The court went against the grain,
and allowed the plaintiff to obtain pre-suit discovery. Id.
As we sit in the dark waiting to find out how the courts and Congress will
react to Twombly and Iqbal, we are reminded of a question asked by
another notable Englishman:: “Are these the shadows of the things that
Will be, or are they shadows of things that May be, only?” Charles
Dickens, A Christmas Carol, 99 (Broadview Literary Texts 2003) (1843).
The overall impact of Twombly and Iqbal is unclear and we do not know
the ultimate effect these two cases will have on Rule 27 or pre-suit
discovery. We do know that courts and Congress will be pressured to
expand pre-suit discovery in the federal courts. In addition, one should
expect claimants to become more innovative, such as the plaintiffs in In re
Alpha and General Board, to find ways to use current Rule 27 to
overcome restrictions imposed by Twombly and Iqbal. But we will not
know of what is to come until all the cards are on the table and “the
dealin‟s done.” Kenny Rogers, The Gambler, on The Gambler (United
Artists 1978).
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AVOIDING SOCIAL MEDIA PITFALLS – TIPS FOR THE EMPLOYER
BY MARC H. HARWELL
(marc.harwell@leitnerfirm.com)
I.

THE APPLICANT – POLICY CONSIDERATIONS FOR
SCREENING
A.

Discrimination Concerns
1.

Avoid using social networks as the sole means for
advertising/recruiting available positions. “According
to the media analytics from QuantCast, only 5% of
linked-in members are African-American and only 2%
are Hispanic.” (See “Media Recruiting: Compliance
Issues” by Robert Schepens, April 29, 2010.)
According to the EEOC Compliance Manual (the ERace Initiative), “recruiting from racially segregated
sources, such as certain neighborhoods, schools,
religious institutions, and social networks, leads to
hiring that simply replicates the societal patterns of
racial segregation.” (Emphasis added.)

2.

Obtaining knowledge of protected status/behavior is
risky.
a.

Consider having a separate entity conduct the
search to shield decision-maker from
information regarding applicant that reveals
protected status such as pregnancy, religion,
sexuality issues, disability/etc. – Do you
instruct against “friending”?

b.

Consider whether there is any distinction
between “tell me about yourself versus a
search of social media by name.” (In both
instances so long as you have only accessed
public information, aren’t you only getting
information that the applicant chooses to make
known to the public?) But what if you ask to
“friend”?
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c.

B.

Consider searching only on the final round of
consideration; i.e., after interviewing and
checking references – perhaps a means of
reducing reporting workloads and
responsibilities and perhaps reduce exposure
to charges of discrimination.
(1)

Document search.

(2)

Document searcher.

(3)

Document findings.

(4)

Document decision points that are
based on reasonable factors associated
with legitimate business reasons or
necessities.

(5)

Beware of patterns to screening process
to avoid disparate treatment and
disparate impact.

Records Retention And Reporting Concerns
1.

Follow OFCCP Guidelines on documenting, records
retention, and reporting.
The Office of Federal Contract Compliance Program
addresses recordkeeping for federal contractors and
subcontractors and concerns the hiring process and
the solicitation of applicants. The concerns in terms
of the hiring process pertain to issues of race, gender,
and ethnicity.
To comply with their recordkeeping requirements, (1)
if an individual is considered for a particular position,
maintain all expressions of interest; (2) maintain
records identifying job seekers of a particular position;
(3) for internal data bases, maintain records of each
resume added (including the date added), the position
for which each search of a resume was made, the
criteria used to search resumes within the internal
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data base, and when such criteria was used to search
the resumes; (4) for external data bases, maintain a
record of the position for which each search of the
data base was made, the search criteria used, the
date of the search, and each resume returned via
such search. Only the resumes of jobseekers who
meet the position’s basic qualifications must be
saved. (See OFCCP Compliance: Understanding the
OFCCP’s new ruling on internet applicants at http:\\
www.icims.com\docs\icims.ofccp.whitepaper.pdf.)
C.

Applicant Considerations
1.

Consider avoiding the creation of policies that are
written for the lowest common denominator. Create
lists of values, characteristics, and qualifications that
are integral to your business. Educate and discipline
based upon such values and characteristics.
(Consider the example of NetFlix at SHRM HR
Magazine, p. 34 (April, 2010).)

2.

Screen to avoid the bad apple, and educate the
applicant about your values.
a.

D.

“In a recent study in the on-line Journal of
Managerial Psychology (Vol. 24, Issue 6),
Donald Kluemper of the Louisiana State
University and Peter Rosen of the University of
Evansville in Indiana say personal pages on
Facebook and similar social networking sites
can be used to predict the personality of a jobtype candidate, much like a personality test.”
(SHRM HR News at p. 22, February, 2010).
Consider extraversion, agreeableness,
conscientiousness, maturity, judgment,
creativity, experience, etc.

Interview Considerations (Pick the Right Time in the Process
and Be Tactful)
1.

As you interview to cull the bad apples and to find
employees with trustworthy qualities, consider the fact
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that “49% of employees said a company edict would
not influence their behaviors on-line, and about 53%
said social networking pages are none of an
employer’s business.” (SHRM HR News at p. 15,
February, 2010.)
2.

Consider asking about all publications including
Twitters and Blogs (open to public). Perhaps explain
that you are interested in their public expressions
because what one says and does reflects upon both
the individual and the employer.

3.

Consider asking about nicknames.

4.

Consider engaging in a discussion of social media
use. Don’t you want to know about the ability of
applicant to promote him/herself; level of
sophistication; qualities of discretion; adverse
experiences with it; time spent with it, etc.?

5.

Consider explaining your social media policy to the
applicant and asking whether the applicant has any
concerns, questions, or problems with the policy. You
want to determine whether the applicant will likely
adhere to the policy.

6.

Consider asking the applicant about his/her
understanding of the pitfalls and problems that social
media and electronic devices that interface with a
network server present to you as an employer/client
representative.

7.

Consider explaining to the applicant your concern
about the reputation of all employees and of your
business. Explain the importance of safeguarding
reputation from communications and activities that
reflect poorly upon your business and its employees.
Consider engaging the applicant in a discussion of
such concerns including any perceived right to free
expression and concerns of privacy. (First and
Fourteenth Amendments apply to public entities.)
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8.

Consider explaining to the applicant that you reserve
the right to monitor and do monitor employee social
networking activities and other on-line activities and
that any activities that conflict with your policies will
likely result in disciplinary action. Engage the
applicant in a discussion about his/her perceptions in
regard to such a policy.

9.

Disclose and enforce your right to manage every
mobile device having connectivity to the network and
your right to “wipe clean” the data of any such device.

10.

Be mindful of employee confidentiality issues and
concerns.
a.

Consider explaining the confidentiality rules of
your business and the reasons for the rules.
Engage the applicant in discussion of the
importance of confidentiality versus the
applicant’s perception about privacy rights and
social networking.

b.

Strike a balance between the legitimate need
to run the business in the best way possible
and respect for employee’s privacy. True, you
have a right to prevent workers from accessing
“bad” websites and from importing harmful
viruses that may compromise personal data; to
guard employees from harassment; to protect
trade secrets; to protect client confidences,
etc., but can you monitor only to the extent
necessary to achieve your legitimate needs?

c.

In considering your employee’s privacy rights,
the courts will consider whether the employee’s
interest in keeping the information private
outweighs the employer’s interest in obtaining
the information. (Restatement of Privacy
§ 7.03, Privacy Interest in Content Information.)
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II.

THE EMPLOYEE – SUPERVISION
A.

Educate The Decision Makers – Consider the Laws That
Apply
1.

OFCCP; Title VII, State Human Rights Act;
whistleblower laws; ADAAA; FMLA; ADEA; pregnancy
discrimination; GINA; and HIPPA require your
consideration in the context of social media and
supervision of employees either because of
confidentiality responsibilities (ADAAA, FMLA, GINA,
and HIPPA), reporting and recordkeeping
responsibilities (OFCCP), or protected status (Title
VII, ADEA, Pregnancy Discrimination Act, ADAAA,
FMLA, whistleblower, etc.) concerns that should at
least be given some consideration in terms of your
monitoring of employee communications.

2.

The Stored Communications Act (SCA) covers
access to stored wire and electronic communications
and transactional records. The SCA prohibits third
parties from accessing electronically stored
communications without proper authorization. (18
U.S.C. § 2701.) You cannot intentionally access
electronically stored information without authorization,
and you cannot intentionally exceed an authorization
to access electronically stored communications.

3.

The Electronic Communications Protection Act
(ECPA) (18 U.S.C. §§ 2510(17) and 2711(1) protects
against the interception of electronic communications
without proper authorization.

4.

Explain the concept of authorization versus
intimidation in the context of an officer of Hawaiian
Airlines. In Konop v. Hawaiian Airlines, Inc., 302 F.3d
868 (9th Cir. 2002), Mr. Konop, an airline pilot for
Hawaiian Airlines, sued the airline alleging that it
violated the Stored Communications Act when the
Vice-President of the airline, who was concerned
about whether the pilot was making untruthful
allegations about the airline on a website, asked an
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employee of the airline who had access to Mr.
Konop’s website to give him access to the
information. The Court held that, by logging onto the
website, the Vice-President did not violate the
“interception” provision of the Electronic
Communications Protection Act. However, the VicePresident may have violated the Stored
Communications Act by not having true
“authorization” to access the website.
As an aside in light of the scope of this topic, the
Ninth Circuit Court of Appeals remanded to the
District Court the issues of whether Mr. Konop’s
development and maintenance of his website
constituted protected activity under the Railway Labor
Act (RLA) and whether the airline interfered with Mr.
Konop’s organizing activity in violation of the RLA.
However, the Ninth Circuit held that the pilot’s critical
comments of the airline were protected under the
RLA. The rule seems to be that, unless the
statements are made with actual malice such as
knowledge of the falsity of the statement or with
reckless disregard for the truth of the statement, the
posting would be protected – even if false or
defamatory.
5.

Another case of poor judgment of an officer is Pietrylo
v. Hillstone Restaurant Group d/b/a Houston’s, (2009
WL 3128420 (D.N.J. 2009)), where the Court upheld
a jury verdict with punitive damages finding that the
management of Houston’s violated the
servers’/employees’ rights under the Stored
Communications Act by accessing a CHAT group on
an employee’s/server’s MySpace account without
having received authorization from the employee to
join the group. However, the jury found in favor of the
employer on the plaintiffs’ invasion of privacy claims
because the jury concluded that the plaintiffs had no
reasonable expectation of privacy in MySpace.

6.

Consider privileged communications in terms of
privacy. Marina Stengart, who was the Director of
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Nursing at Loving Care Agency until she resigned in
2008, used a company laptop and a business e-mail
account. The New Jersey Supreme Court ruled on
March 30, 2010 that Loving Care had violated Ms.
Stengart’s rights to privacy when, after she left the
employment of Loving Care, it viewed Ms. Stengart’s
email exchanges with her attorney concerning a
possible discrimination case against Loving Care.
The New Jersey Supreme Court said that Loving
Care’s written policy with respect to the right of the
company to view personal e-mails was not entirely
clear but also stated that even a clearly written
company manual would not have justified Loving
Care’s intrusion into her communications with her
attorney. (Stengart v. Loving Care Agency, 990 A.2d
650 (N.J. 2010).)
7.

To underline the importance of a written policy (that
needs to be consistently enforced), consider the City
of Ontario v. Quon, 130 S. Ct. 2619 (2010) (the
“sexting” case). Even if the employer is a public entity
(consequently subject to the Fourteenth Amendment),
the employee has little privacy rights in e-mail
communications, text messages, or websites that they
visit while at work if the employer has a policy in place
that notifies employees of the fact that they do not
have privacy rights in information posted via company
property, If you fail to educate and explain your
policy, employees’ expectations of privacy may be
reasonable, and you may damage morale and
productivity and create problems with respect to
recruitment and retention. The Court concluded that
the employer’s search of the messages was
reasonable under the circumstances. However, the
Court did not directly address Quon’s argument
regarding privacy expectation. (If your client is a
public entity, it may be confronted with a request for
the release of records to the public even if the content
of such records includes personal e-mails that are
unrelated to the employee’s public employment; so be
prepared to instruct. (See Larson v. Wisconsin Rapids
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School District (Appeal No.: 2008AP967-AC,
Wisconsin Court of Appeals (April 30, 2009).)
8.

The Telephone Records and Privacy Protection Act of
2006 prohibits any individual from gaining access to
an individual’s telephone records through false
representation without the consent of the individual
whose telephone records are being sought. Consider
this Act’s application to the acquisition of text
messaging information too.

9.

Consider the threat of identity theft, loss of trade
secrets, trademark infringement, unfair competition,
loss of client confidences, tortious interference,
defamation, invasion of privacy, consumer reporting
information. (15 U.S.C. § 1681, et seq.)

10.

Consider your restrictive covenants and nonsolicitation agreement and non-disclosure agreement
in terms of social networking websites such as
Linked-In. In Tek Systems v. Hammernick, No. 0:10CV-00819-PJS-SRN (Complaint filed March 16,
2010), (pending in the United States District Court for
the District of Minnesota and is scheduled for trial on
August 1, 2011), Tek Systems, Inc. is an IP staffing
firm. Its employees included Brelyn Hammernick,
who, as a condition to employment, signed an
agreement that stated in pertinent part as follows:
For a period of 18 months following termination of her
employment, she was prohibited from directly or
indirectly approaching, contacting, soliciting, or
inducing any person who had been a “contract
employee” during the 2-year period prior to the date of
her termination and about whom she knew by reason
of her employment with Tek Systems: to cease
working for Tek Systems at clients or customers of
Tek Systems; to refrain from beginning work for
clients or customers of Tek Systems; and to not
provide services to any individual, corporation, or
entity whose business is competitive with Tek
Systems.
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Tek Systems sued Ms. Hammernick and two other
employees for violation of the agreement. Tek
Systems alleged that Ms. Hammernick unlawfully
communicated on behalf of her new IT employer with
other contract employees via the social networking
website Linked-In.
11.

Consider exposure associated with the wellintentioned employee who publicly supports a client’s
product or you. Pursuant to Federal Trade
Communications Act (FTC) at 16 C.F.R. § 225,
Guides Concerning the Use of Endorsements &
Testimonials in Advertising, “comments about an
employer can be considered endorsements,
advertising, and testimonials.” Does a connection
exist between the endorser and the seller of the
advertised product that might materially affect the
weight or credibility of the endorsement? If the
connection is not reasonably expected by the
audience, such connection must be fully disclosed.
… Although the Commission has brought law
enforcement actions against companies whose failure
to establish or maintain appropriate internal
procedures resulted in consumer injury, it is not aware
of any instance in which an enforcement action was
brought against the company for the actions of a
single “rogue” employee who violated established
company policy that adequately covered the conduct
in question.

B.

Educate Your Workforce
1.

Explain the perils of the use of social media – you
cannot control your friends. Just because you make a
setting private does not mean that your friend will not
make such information public; consider the cookies
that are installed as you navigate; the world is
watching; you can never retract what you publish on
the web – you can only apologize; etc.

10
SF/1870746v1

2.

Consider the company called [X+1]. From a single
click on a website, [X+1] quickly identified Carrie
Isaac as a young Colorado Springs parent who lives
on about $50,000 a year, shops at Wal-Mart, and
rents kids’ videos. [X+1] deduced that Paul Boulifard,
a Nashville architect, is childless, likes to travel, and
buys used cars. (See WSJ at p. 1, Wednesday,
August 4, 2010.)

3.

According to a Cisco 2010 Mid-Year Security Report,
“[w]hen workers want access to social networking
technologies, they’ll get it – even if it means
circumventing corporate policies.” Cisco relied upon
a report from Accenture which “found that millennials
make heavy use of social networking sites while on
the job whether their employers allow them to or not.”
According to the [Accenture] report quoted in the
Cisco 2010 Mid-Year Security Report, 45% of
employed millennials [people who are 30 years old
and younger] use social networking sites when they’re
at work, but only 32% say that this use of social
network is supported by their departments.” So
perhaps 13% disregard their employer’s policies.
According to the Cisco 2010 Mid-Year Security
Report, “only 1 in 7 of the companies participating in
[their] study have established formal processes for
adopting social networking tools for business
purposes.
Only 1 in 5 businesses said they had policies in place
for the use of social networking tools.
Only 1 in 10 survey respondents said that their IT
Department had direct involvement with social media
initiatives.”

4.

Rather than alienating the millennials, consider
enlisting the assistance of the millennials to educate
those less knowledgeable and try to get them to buy
into the security of your system. But note that
millennials have been documented as having a “much
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looser notion of on-line privacy than … older workers.”
30% of millennials [say] that they write openly about
themselves on-line. (Cisco 2010 Mid-Year Security
Report.) This underlines the importance of who you
are hiring and whether you are getting “buy in” to your
policies and of your need to monitor.
5.

Recognizing that over 500 million people are using
Facebook alone and are spending over 700 billion
minutes per month on Facebook
(www.facebook.com/press/info.php?statistics) (and of
those users more than 150 million are accessing
Facebook via mobile devices and use Facebook more
than 2x non-mobile users) and recognizing the
overwhelming use of other social media sites,
consider whether an outright ban of your employees
from any use of social media during business hours is
practical and whether such a ban limits the
effectiveness of your firm to use social media for the
benefit of your firm. As an alternative, consider
crafting a rule and an educational program that
develops a proper use of social media and install
productivity standards that must be met whether the
employee uses social media or not.

6.

Be consistent in your treatment of employees.

7.

Set up and notify employees of chain of command for
notification of problems and concerns.

8.

Investigate reports of unacceptable
conduct/communications.

9.

Consider instructions to supervisors regarding
limitations on the use of social media during the
investigation of employees. Consider whether
“friending” an employee is appropriate. (See
concerns noted under “The Applicant”.)

10.

Monitor unprofessional conduct/comments and
violations of other policies.
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11.

“About 74% of employees said they believe it is easy
to damage a brand’s reputation via sites such as
YouTube, Twitter (this social media website allows
users to “Twit” or to “Follow” other users by
subscribing to a user’s Twitters, which do not require
approval – so long as the twitter is not using the
“private accounts option” – most do not), and
Facebook. Even so 15% said that if their company
did something that displeased them, they would
comment about it on-line.” (SHRM HR News at p. 15,
February, 2010.)

12.

Document bad/unacceptable employee behavior.

13.

Document instructions and training.

14.

Be proactive; mentor; and re-educate regarding what
is important/what should concern you.

15.

Create a policy that outlines the devices that are
acceptable to your business, and explain why certain
devices are not permitted.

16.

Plan to regularly revise your policies to provide for
future technological advances.

17.

Track who is accessing what information and with
what device and for what reason.

18.

In 2009 in the United States alone, the total loss
linked to on-line fraud was $559.7 million – up from
$265 million in 2008 (See Cisco 2010 Mid-Year
Security Report.) An innovation gap exists between
criminals and businesses. Businesses must answer
to shareholders and clients and employees; comply
with laws and regulations; and establish systems,
policies, and protective controls. Criminals find no
reason to spend hours in research and development
making sure that their results are proof-positive. If
something works, they use it. If it doesn’t, they turn to
another idea.
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19.

In the first three months of 2009, Microsoft announced
58 vulnerabilities and in the first three months of
2010, Microsoft announced 77 vulnerabilities. In the
same period in 2009, Adobe announced 9
vulnerabilities; in the first three months of 2010,
Adobe announced 26 vulnerabilities, and these
companies delivered patches and updates. If your
employees are not downloading the patches or
responding to the requests for updates, they become
the weak link to your system.

20.

Your lawyers may be the biggest risk of security
breaches to your firm. Consider that your lawyers
may be your firm’s most difficult employee to control.
Your lawyers are perhaps the ones pushing the
hardest to have the most trendy new device/cell
phone and perhaps rarely ask IT for permission to use
the device. Your lawyers are probably the most
mobile of your employees. They spend more time on
the road and have more opportunities for laptops and
mobile devices to be stolen or lost or penetrated.
Also, cyber criminals have become very adept at
using information on Facebook, Linked-In, and other
social media sites to piece together seemingly
innocent bits of data to crack passwords and hack
into email accounts. (Cisco 2010 Mid-Year Security
Report at page 23.)

21.

In 2009, a Times researcher from the Carnegie
Mellon University demonstrated that by using publicly
available information from social networks the
researcher could reliably predict the social security
numbers of nearly 5 million Americans in fewer than
1,000 attempts. (Cisco 2010 Mid-Year Security
Report.)

22.

How strong are your access control protocols? What
protections are built into your network to prevent
breaches?

23.

Explain to your employees the necessity of using
strong passwords and explain to them the reason
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they need to change their passwords on a regular
basis.
24.

Avoid surprises; conduct annual 360° reviews that
provide direct and honest feedback; be fair; do not
coddle; do not tolerate substandard performance.

25.

To what extent can you redact personal information
from an employee’s file – such as family health history
information; social security numbers; information
regarding health; and other sensitive data?

26.

Consider the problems and the potentials associated
with web-privacy software such as “VaporStream”
which has a self-destructing e-mail feature that allows
the users to send e-mails and instant messages that
cannot be forwarded, saved, or printed, and which
leave no electronic record after they are read; or
“Connect In Private Corp.,” which routes a user’s web
traffic through computer servers in Canada to mask
their IP addresses, or “Anonymizer, Inc.” which
secures web connections that mask a user’s IP
address and provides e-mail aliases for on-line form.
(WSJ, at p. B-6, September 8, 2010.)

27.

Thirty-five years ago under the IPV4 protocol, IP
addresses were established, but by 2012 IPV4
addresses are expected to be depleted.
Consequently, an IPV6 initiative has been deployed
which should provide trillions of new addresses but
which is susceptible to rogue network devices that
masquerade as IPV6 routers and other potential
security problems. Is your firm ready for the change?

28.

Consider whether you may use the Communications
Decency Act to secure an agreement from an
employee and/or client to obtain an agreement that
transfers to you a copyright of any on-line content
about you or your firm. Dr. Jeffrey Seagal, who is a
neurosurgeon and founder of “Medical Justice,” has
created such mutual privacy agreements that prohibit
patients from rating their doctors. If the patient
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violates the agreement, the doctor uses the
agreement to have the ratings website remove a
particular post by the patient. (See ABA Journal,
June, 2009 at p. 14.)
29.

Instruct and obtain written acknowledgement of
receipt and understanding regarding:
a.

Policies against discrimination and harassment
at work/away from work;

b.

The obligation to report any knowledge of any
act/statement of discrimination or harassment
(at work/away from work);

c.

The understanding of his/her “at will” status
subject to the exceptions – may not fire you
because of your age, race, religion, nationality,
because you file a workers’ compensation
claim, because you report illegal activity, etc. ;

d.

The duty to maintain confidences and not
publicize private information;

e.

The acknowledgement and understanding that
communications via social media are not
private;

f.

The prohibition or limitation of personal
communications during business hours. (Do
you allow the lowest common denominator to
define the policy?);

g.

The policy that all employee communications
via company property or connection to
company server may be monitored by
company;

h.

The prohibition against disparaging the
company and employees of company (stress
the team concept; reliance upon reputation;
and zero tolerance for tearing apart or
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adversely affecting team or reputation through
unprofessional conduct);

III.

i.

The obligation to comport oneself in a manner
that reflects favorably upon the professional
organization – dress, conduct, speech,
writings, postings, etc.;

j.

The prohibition against taking business/client
documents home; the prohibition against
recording or copying business/client
documents on any personal device; and the
prohibition against transmitting any
business/client information without the
approval of your decision makers;

k.

The appropriate use and access of
company/client information via devices that
connect to server; and

l.

The prohibition against employee public
promotion of the Firm or a client without
appropriate disclosure under FTC guidelines.

m.

The obligation of the employee to notify your IT
Director of all personal devices used to
connect to your network; to always update with
the patches that are recommended; to change
passwords; etc.

THE EMPLOYEE – DISCIPLINE

If an employee does something that is wrong or violates your values and
the expected characteristics of your professional organization, explain the
violation, seek the response of the employee to the charge, seek a
statement of understanding from the employee regarding the discipline,
and seek the employee’s understanding of the responsibility of the
business to use all resources and laws to protect reputation, confidences,
and private information.
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Consider the severity of the discipline; consider an amicable departure;
allow the employee to keep any shred of dignity that he or she may
deserve; get a release in exchange for severance, etc.
IV.

A FACTUAL SCENARIO

Jane Sass is a mother of twin baby girls. She is Assistant General
Counsel of Grab-N-Go which is a chain of 530 restaurants located
throughout the Sun Belt.
While Jane was attending a mediation in Houston, her husband was
attending to the libido of their next door neighbor.
After struggling through a difficult divorce and in order to address a
crushing loneliness, she turned to Facebook and E-Harmony to network a
team of dates that she called her bullpen.
A photo of her in a bikini that she posted on Facebook and on E-Harmony
generated much of the interest that formed her bullpen.
Within a day of transmitting the photo, she was told that she could accept
a severance agreement and quit or she would be terminated for violating
the company’s policy against the use of the company’s property (the
company furnished laptop and an e-mail address) for personal use. She
accepted the severance agreement and quit.
Within just a few days, she submitted a resume to The Firm with a cover
letter and a letter of reference from an officer/good friend of Grab-N-Go.
Her resume was impressive – Order of Coif from University of Georgia, a
top 50 law school; Law Review; 4 years as an associate at Leitner,
Williams, Dooley & Napolitan’s office in Nashville; and 3 years as
Assistant General Counsel at Grab-N-Go. The Firm considered her
application (attached hereto). The Firm interviewed her. The Firm was
hopeful that she might be helpful in getting the Grab-N-Go business. A
letter of reference from an executive at Grab-N-Go fueled the hope. Her
explanation that she quit to return to private practice where she could
make more money; be more stimulated; and use her experience and
connections with Grab-N-Go to further the interests of The Firm seemed
reasonable – albeit a bit rash. The Firm needed an experienced associate
to replace an associate who left to work for an Atlanta firm that assured
her that she could set her own hours and would not have to meet any
minimum hours threshold so long as she gave them good work product.
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The Firm searched Jane Sass, and it found nothing scandalous or
inappropriate. The Firm did not try to friend her, so her privacy setting
blocked her Facebook information. The Firm did note that she had 852
friends in Facebook. The Firm did not ask about friends and references (it
relied on letter from the executive officer; good resume; good interview;
and the confidence of a litigator (Hiring Committee Chair) to read people.)
In its search of public records, The Firm discovered that she was recently
divorced and had custody of twin girls. The Hiring Committee worried
about whether she could bill the requisite 2,000 minimum hours and be a
mother to two babies and work to develop the business. Also they were
upset that she had not been forthcoming when she said that she did not
have any concerns about meeting their demands. Some committee
members thought that they could not refuse to hire her based upon such a
concern. After much discussion, the immediate demands of the day and
the allure of a connection to Grab-N-Go won, and she was offered a job as
an associate.
Jane worked hard. She put out good work product. The Hiring Committee
gloated over their choice … until the managing member sent a photograph
of a bikini-clad Jane with a note from General Counsel of Trinity Savings &
Loan (an important client of The Firm) asking, “Isn’t this your new
associate, Jane Sass? Who are you hiring over there?”
The managing member, Reid Cox, confronted Jane Sass with the
photograph. He reprimanded her; ridiculed her judgment; and demanded
that she do nothing further to jeopardize The Firm’s relationship with
Trinity in particular and the professional reputation of The Firm in general.
Eager to keep her job, Jane agreed, but she was upset with his treatment
of her. After all, it was just a photo of her in a bikini from Neiman Marcus.
She thought that she looked great.
While still upset that evening from her home, she posted on Facebook and
E-Harmony from her I-Pad: My boss, OZOB, threatened to fire me over
the photo of me in my bikini, on my float, in my pool – PLEASE delete that
photo. I don’t need any more trouble from him. The posting elicited
similar responses from many of her 852 friends – (1) He sucks; (2) That
sucks; (3) He can’t get away with treating you like that; (4) You look hot,
no can do; (5) Whatever happened to freedom of expression?; (6) Reid
Cox is a communist Nazi; (8) A friend of mine knows that guy and knows a
guy who waited on Cox at dinner last week – he’s a drunk; … .
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Determined to not get another call from Trinity about Ms. Sass and
because she had been showing up to work closer to 9:00 a.m. rather than
8:30 a.m., Mr. Cox instructed the head of The Firm’s IT Department to
step up the monitoring of Ms. Sass. Within days, the increased scrutiny
pays off. A player in Ms. Sass’ bullpen (nickname “Pinhead”) sends her a
text message on her Firm’s cell phone that says, “If your boss is not
making you work late, let’s tie one on tonight at your place after you put
the kids down.”
The IT Director searches “Pinhead” on Facebook and finds that he has a
public setting – he wants everyone to see him; to know when he is eating,
drinking, walking, moving, breathing. … He sees the rants against Mr.
Cox and sees her reference to him as OZOB (his 12-year-old explains that
OZOB is BOZO). He provides the information to the managing member
who decides that he’s through with her. A Google search of his name
brings up (and continues to this day to bring up) a couple of hits that
reference him as being a communist, a Nazi; a drunk; and more. One rant
even has a link to a photo of him in a Speedo.
He terminates Jane Sass for violation of The Firm’s Code of Professional
Conduct; for violation of The Firm’s prohibition against the use of Firm
property for personal use; and for insubordination.
Ms. Sass finds herself unemployed in a terrible economy; with two
children; and a “for cause” termination that threatens any prospect that
she has for hire with another firm. Feeling trapped and thinking that Mr.
Cox has treated her unfairly, she files a lawsuit against The Firm and
avers that the underlying reasons for her termination were gender based.
After all, it is common knowledge that Mr. Cox swims at the Sports Barn in
a Speedo.
She was no more late than most of the other associates. She only made
one comment about Mr. Cox being an OZOB and that was to her friends
as she tried to do what Mr. Cox wanted her to do; i.e., not have the bikini
photo circulated any more. She contended that all reasons proffered by
The Firm for the termination were pretextual.
She tells her 852 friends on Facebook that she has been fired and doesn’t
know what to do. She has two baby girls to feed; no money to open her
own practice; and no prospects for employment.
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A firestorm erupts on Facebook. Twitters and blogs are posted. The
common theme (aside from Mr. Cox and the Firm “sucking”) are that Mr.
Cox and The Firm discriminate against women; subjected Ms. Sass to a
moral/professional standard that others in The Firm failed to meet; that a
right wing Christian group that made up the Board of Trinity Savings and
Loan worked to get the mother of two fired; … .
A.

Questions Raised By The Factual Scenario



Before hiring Ms. Sass, would you have logged onto
Facebook and asked to be “friended” by Ms. Sass?



If you refused to hire Ms. Sass after performing your on-line
search and discovering that she is the mother of twin girls,
did you increase your exposure in a gender-based lawsuit?



In considering Ms. Sass as an applicant or in monitoring Ms.
Sass as an employee, does The Firm’s request of Ms. Sass
to “friend” The Firm as either a condition of getting an offer
or as a condition of remaining an employee violate the
authorization requirements of the Stored Communications
Act? What are the considerations?



If The Firm required a “true friend” of Ms. Sass who was also
an employee of The Firm to copy Ms. Sass’ “private” Friend
pages for The Firm’s review, did The Firm “access” the
information in a manner that violates the Stored
Communications Act?



If a representative of The Firm had created an E-Harmony
account and a profile that was designed to and did gain the
representative access to Ms. Sass’ E-Harmony profile, would
The Firm have violated the “access” provisions of the Stored
Communications Act, or would it have violated the privacy
interests of Ms. Sass?



If The Firm discovered Ms. Sass’ status as a single mother
of twin baby girls by “friending” Ms. Sass on Facebook or
through an E-Harmony profile and if following the acquisition
of such information The Firm either refused to hire or
terminated her, to what extent is The Firm’s exposure to a
claim of gender-based discrimination affected?
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How would such employer practices affect employee morale
in general and the morale of Ms. Sass in particular?



Is there a significant difference between asking the question
in an interview, “Tell us about yourself,” versus gaining
access to private information through a public portal?



In tough times and responding to the demands of a powerful
client, The Firm instructed Ms. Sass to “do nothing further to
jeopardize The Firm’s relationship with Trinity and the
professional reputation of The Firm.” In what ways could
The Firm have handled the client in a better fashion? In
what ways could The Firm have dealt with Ms. Sass in a
better fashion?



What, if anything, would you have recommended The Firm
do to avoid the public backlash against Mr. Cox and The
Firm?



What, if anything, could The Firm and/or Mr. Cox have done
to avoid the critical comments posted by Ms. Sass?



What “non-private” clues in Ms. Sass’ resume and limited,
publicly displayed information on Facebook may have
warranted scrutiny or concern?

Marc H. Harwell
Leitner, Williams, Dooley & Napolitan
801 Broad Street, 3rd Floor
Chattanooga, Tennessee 37402
Tel: (423) 424-3908
Fax: (423) 308-0908
Web: www.leitnerfirm.com
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I.

INTRODUCTION

The message we seek to deliver to a jury is not only contained in the
spoken words, but also through the speaker’s body language, expressions
and sense of credibility. Jurors seek to understand each parties’ theme
and eventually will form an opinion of whether the theme is meritorious. In
order to increase the chances of receiving a defense verdict, advance
planning about the composition of the trial team should be engaged in
very early in the litigation process. Who will depose key witnesses and
perhaps be the voice on a videotape deposition or the person referenced
as asking the questions when testimony is read from a deposition
transcript? Will those same individuals be members of a diverse trial team
or will the jury perceive that diverse attorneys were added only to present
the right mix of advocates appearing before the jury?
Today’s jurors are accustomed to a fast paced presentation with
interactive and high quality technology. They expect the story to be told
through many media forms - voice, pictures, video, timelines and
demonstrations. Finding the right mix of story tellers, multiple media
exhibits and selecting the right witnesses to introduce the exhibits will
raise the jurors’ interest in listening to defense counsel, their witnesses
and embracing the defense theme. Attached are several articles that
discuss how you can create your courtroom “dream team” and tell the
story that leads to victory.
II.

TABLE OF CONTENTS
A.

Women Advocates in the Courtroom
1.

Final Report of The Ninth Circuit Gender Bias Task
Force, 67 S. CAL L. REV. (1994) [reference only; no
copy attached].

2.

Chapter III: The Litigation Process in this Circuit, 84
GEO. L.J. 1702 (1996).
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B.

3.

Report of the Second Circuit Task Force on Gender,
Racial and Ethnic Fairness in the Courts, 9 Annual
Survey of American Law (1997) [reference only; no
copy attached].

4.

Susan D. Carle, Gender in the Construction of the
Lawyer’s Persona, 22 HARV. WOMEN’S L.J. 239
(1998).

5.

Reiko Hasuike, Credibility and Gender in the
Courtroom, 11 No. 3 Prac. Litigator 19 (2000).

6.

Women Advocates in the Courtroom, DRI (2007).

7.

Olivia Clarke, Gender: Women Practicing Personal Injury Law, Chicago Lawyer, Oct. 2009.

8.

Vivia Chen, Labor and Employment Is One Practice
Area in Which Women Lawyers Have Flourished. Is
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Field, Corp. Couns., April 2010.

9.

Gina Passarella, From Bench to Boardroom: ABA
Panels Tell it Like it Is Judges Give Perspective on
Female Litigators, Legal Intelligencer, May 2010.

10.

Report of the Fifth Annual National Survey on
Retention and Promotion of Women in Law Firms,
NAWL, (2010).

Communicating With The Jury
1.

Steven Lubet, Modern Trial Advocacy-Analysis And
Practice (National Institute for Trial Advocacy 1993)
(1997).

2.

G. Marc Whitehead, Trial Practice - Juror Persuasion:
New Ideas, New Techniques, 26 A.B.A. Litig. 34
(2000).

3.

Sonya Hamlin, Who Are Today’s Jurors and How Do
You Reach Them?, 27 Litig. 9 (2001).
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C.

4.

Kathleen B. Havener, Clients, Courts, Class Actions Method Acting for Lawyers, 31 A.B.A. Litig. 4 (2005).

5.

David L. Faigman et al., Modern Scientific Evidence:
The Law And Science Of Expert Testimony, Chapter
18 (West Information Pub. Group ed., West Group
Publishing 2002) (2002).

6.

Lawrence D. Rosenberg, How to Make Phenomenal
Opening Statements, 21 No. 3 Prac. Litigator 48
(2010).

7.

Charisse R. Lillie, Is Being Different Still A Problem?,
20 GPSolo 1 (2003).

8.

Ann Parks, Women’s Work: Six MD Judges Talk
About the Profession, THE DAILY RECORD,
March 29, 2005.

Selecting Your Trial Team
1.

Martha Chamallas, The Architecture of Bias: Deep
Structures in Tort Law, 146 U. PA. L. REV. 463
(1998).

2.

John W. Winkle III and Justin Wedeking, Perceptions
and Experiences of Gender Fairness in Mississippi
Courts, 87 Judicature 126 (2003).

3.

Ann T. Greeley, The Challenges of Trial Team
Diversity, 15 No. 6 Prac. Litigator 29 (2004).

4.

Sandra Giannone, Round Up the Usual Suspects, 25
No. 8 LJN’s Prod. Liab. L. & Strategy 3 (2007).

5.

Ann T Greeley, Trial Teams and the Power of
Diversity, 35 Litigation 3 (2009).

6.

Wendy L. Patrick, Well Suited to the Courtroom:
Women in Legal Advocacy, 21 No. 5 Prac. Litigator 7
(2010).
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D.

Effective Use of Technology in the Courthouse
1.

Deanne C. Siemer, Effective Use Of Courtroom
Technology: A Judge’s Guide To Pretrial And Trial
(National Institute for Trial Advocacy) (2001).

2.

Deanne C. Siemer et al., Effective Use Of Courtroom
Technology: A Lawyer’s Guide To Pretrial And Trial
(National Institute for Trial Advocacy) (2002).

3.

Technology in Litigation, nita.org
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Women Advocates
in the Courtroom

CHAPTER

III: THE LITIGATION

PROCESS IN THIS CIRCUIT, 84 Geo. L.J. 1702

84 Geo. L.J. 1702

Georgetown

Law Journal

May, 1996
Special Section
CHAPTER III: THE LITIGATION

PROCESS IN THIS CIRCUIT

Copyright (c) 1996 by the Georgetown Law Journal Association
The Committee has understood one of its principal responsibilities as investigating the effects, if any, of gender
on the process of litigation in the courts of the District of Columbia Circuit. The "litigation process" has been
defmed to include every level of litigation-interactions
in the courthouse, in litigation proceedings outside the
courthouse, and decisions made by clients, law firms and government offices that impact upon the federal
litigation process in this jurisdiction. An inquiry of this scope is necessary in order to explore the extent to
which gender affects interactions among and the composition of those participating in litigation in the courts of
this Circuit.
The Committee has sought information on interactions involving all participants, including parties and
witnesses, recognizing that in a court system fairness in the treatment of the party litigants is of core
importance. Later parts of this report will address whether outcomes for parties in criminal cases differ in ways
that appear to be related to gender. In this chapter, we present information principally having to do with
interactions involving party litigants, attorneys, judges, and courthouse personnel. At present, the Committee
has more information about lawyers' perceptions and experiences than it has about party litigants.
Preliminary Discussion of Research Tools
The Committee conducted a range of research on which it now relies in reporting its findings. Our principal
research tools include the Attorney Survey, attorney focus groups, and interviews with district court and
appellate judges. 1

1. The Attorney Survey
The Attorney Survey which the Committee administered focused its questions on the behavior of judges and
courthouse personnel in this federal courthouse and of attorneys in litigation before these federal courts. With a
response rate of 64%, the survey results provide one sound basis for gauging lawyers' experiences and
perceptions in this Circuit.z
The survey was designed to elicit information both about the responding attorneys' own experiences and about
the experiences of other participants in the litigation process. Some of the survey questions were framed as
"observation" questions, asking attorneys to report their observations of, e.g., whether *1703 female attorneys
are interrupted more than male attorneys in court proceedings.3 Others of the survey questions were addressed
to the attorneys' "personal experience", asking attorneys to report whether a particular kind of conduct was
personally experienced by them, e.g., whether the respondent had received unwanted sexual advances from
opposing counsel.s With the exception of a single question on pregnancy, all questions sought data about both
men's experiences and women's experiences.
In making inferences from the survey data on reported observations, the Committee has considered certain
issues. First, where men and women are asked about their observations of the same behavior (e.g., interruptions
of women lawyers in court), and different percentages of men and women report observing that behavior and at
different rates, can one infer why the observations of each group differ?
In thinking about this issue, we have sought to be careful to sort through various kinds of differences. Men and
women may be recipients of different kinds of behavior. Thus, they may report personally experiencing
behaviors at different rates-for
example, more women than men report receiving unwanted sexual advances.
This kind of difference reflects a difference in who the behavior is directed toward. In answering such a

Westtavv'Nexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.
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question, men and women are not reporting on the same behavior-men
men, and women are reporting on behavior directed at women.

are reporting on behavior directed at

Turning now to the question of why different percentages of men and women report observing what is
apparently the same behavior-for
example, women being interrupted in court-men
and women may have
different opportunities to observe the behavior. A female respondent who had personally experienced a
behavior would be expected to report that she had 'observed' it as well. The 'observation' questions will, then,
elicit answers, not only about respondent's observations of third parties, but also about respondent's
observations of his or her own experiences.s The data before the Committee from questions that ask only about
the respondent's own experiences indicate that women have, as a group, personally experienced some of the
behaviors inquired about more than men. For example, women attorneys in greater proportions than men report
personally having had the experience of not being recognized as a lawyer.
Moreover, there are more men than women in the Bar and, based on the studies described below, more men
than women who appear in these federal courts as active litigators. Each time a female attorney appears, she has
the opportunity to observe how she as a female is treated. When men attorneys appear in court, there may be
occasions when there are no women advocates involved in the proceedings. Thus, the opportunities for
observation of the *1704 treatment of women are greater for the female respondents than for the males.6
Additionally, men and women may attend to these behaviors in different ways, or they may differ in how they
use the scale ("often," "sometimes," "rarely," "never").
These factors, while relevant, do not permit definitive conclusions about why men and women respond to
"observation" questions, especially about the treatment of women, at such different rates.7
Apart from questions of what the "actual" level of a particular behavior is, the Committee believes it is
important for the Bench and Bar to understand the different perceptions that men and women lawyers have of
litigation interactions. The legitimacy of courts' exercise of judicial power depends, in part, on society's
acceptance of the fairness of the courts' processes. Part of doing justice is maintaining the appearance, as well
as reality, of impartiality. If segments of one part of the Bar perceive differential treatment, all members of the
Bench and the Bar should be sensitive to this concern so that the appearance as well as the reality of fair and
impartial treatment can be fully achieved.
The second question the Committee has considered is whether inferences of the incidence of a behavior can be
drawn from the percentage and frequency of reported observations. That is, if 25% of attorneys report that a
behavior occurs "sometimes" or "often," what do we know about the "actual" incidence of the behavior? On the
whole the Committee believes that the data provide useful comparative information that can be relied on to
indicate the relative incidence of various behaviors. While we cannot say what the actual incidence of a
behavior is per courtroom hours, or per cases filed, as a matter of common sense it is sound to infer that the
more attorneys who report observing a behavior, and the more frequently they report observing it, the more
frequent the behavior is likely to be.8
The Committee has sought to report the data on the Attorney Survey in a conservative fashion. Thus, where
respondents had a choice of answering "often," "sometimes" "rarely," or "never," we have generally reported as
affirmative answers only those responses marked "often" or "sometimes". To allow interested readers to
examine the results at a greater level of detail, the Committee has sought to present additional data for questions
discussed in the text in the footnotes and in the Appendices.
*1705 2. Focus Groups
Focus groups, like surveys, are tools of social science research, but they are tools of qualitative rather than
quantitative analysis. They offer many advantages. Focus group participants are not faced with choosing from a
limited set of responses, as on a survey. Participants can express concerns that may not have occurred to
researchers. The exchange among participants, and the opportunity to challenge and qualify statements made by
others can create a more detailed and well rounded picture of the phenomena under study. But focus groups also
have limitations. Participants may be less candid than in answering anonymous questionaires. More important,
because focus groups as a rule consist of small numbers of participants who are asked to or who volunteer to
take part, and because they generate information about the personal experiences of those participants, they do
not allow a researcher to reach conclusions about the overall incidence of such experiences among lawyers in
the Circuit. Thus, they are ideally combined-as
they have been in this study-with
other research approaches,
such as questionaires completed by random samples of attorneys. 9
WestlavvNexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.
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The Committee has benefitted from the many reports from focus groups of attorneys. Some of these focus
groups consisted of men and women attorneys, some consisted solely of women attorneys, and one focus group
consisted only of male attorneys. Some focus groups consisted of practitioners with experience in particular
specialty areas (e.g., criminal defense, energy law, bankruptcy law), while others were composed of attorneys
with a general litigation practice or a mix of practice areas.
Focus group members were selected by Committee members, the Executive Director, and by other attorneys
prominent in their fields of practice who agreed to assist the Committee by fmding persons (primarily those
with substantial experience in practice before these federal courts) willing to spend an hour and a half
discussing specified issues in the focus group format. Efforts were made to have focus groups of attorneys
whose background or practice areas might provide different kinds of perspectives-for
example, for prosecutors
and criminal defense attorneys, and for plaintiffs' and defendants' employment discrimination attorneys. The
Committee is deeply grateful to the many Bar members who contributed to our work in this way.
The Committee has found the attorney focus group data useful in three ways. First, some of the early focus
groups helped to defme issues that we then explored further in the survey. Second, all of the focus groups
offered qualitative descriptions of attorneys' perceptions and experiences in litigation in the courts of this
Circuit. Together with survey results, these qualitative data help give meaning and context to how different
attorneys experienced, perceived, *1706 and evaluated the effects of gender in their practices in this Circuit.
Finally, while the Committee does not believe that focus group data, standing alone, are reliable guides to the
magnitude or incidence of the conduct or behaviors described, the focus groups have proven a valuable tool for
identifying for the Committee forms of conduct or concerns that may be important to explore further.

3. Judges' Interviews
The Committee has also benefitted greatly from the generosity and candor of those judges of the District Court
and the Court of Appeals who agreed to be interviewed by one of the co-chairs or subcommittee chairs of these
Committees on issues of gender and issues of race and ethnicity. Unlike the focus groups of attorneys, which
can not be regarded as representative of attorneys as a whole, the District Court, in particular, was wellrepresented in the interviews, with most of the active judges participating. Smaller numbers of the Court of
Appeals judges participated. Thus, the Committee has the benefit of a qualitatively rich set of discussions from
members of this Bench.lO
A sunnnary of our fmdings concerning interactions in the litigation process in general immediately follows this
introduction. In later sections of this chapter, we report fmdings in some more specialized areas of inquiry: (1)
civil damages and attorneys fees; (2) jury instructions, (3) bankruptcy practice, (4) equality law practice and (5)
administrative law practice.
A. INTRODUCTION
AND SUMMARY OF FINDINGS
This Circuit has made great strides in the last decade toward a litigation process that is unburdened by disparate
treatment of its participants because of gender. Many attorneys, in margin comments to surveys and in focus
groups, favorably compared the courts in this Circuit with courts across the Nation as places for women
attorneys to litigate. I] Many also noted how much the *1707 standards of treatment had changed for the better
between the late 1970s or even early 1980s and the present. 12
The data which the Committee has gathered suggest two useful distinctions that can be drawn: first, between the
behavior of judges and attorneys, and second, between behavior before judges and outside of judges' presence.
With few exceptions, the federal judges in this Circuit are regarded by those from whom this Committee has
heard as conducting themselves in manners free from the more overt forms of gender bias. Indeed, with respect
to both lawyers and judges, the quantitative data from the Attorney Survey as well as the qualitative data from
focus groups and margin comments indicate that men and women perceive that the more overt forms of genderbiased behavior are, with only a few exceptions, absent from proceedings before the courts of the D.C. Circuit.
Significant numbers of the female attorneys responding to the Attorney Survey did report that they experienced
some subtle differences in the way they are treated by judges in this Circuit, as well as by attorneys in
proceedings before judges, that may adversely affect their practice of law. These more subtle forms of
difference in treatment relate to how they were addressed, whether they were interrupted or listened to, and
whether they were recognized as attorneys. These behaviors can undermine, albeit in subtle ways, perceptions
of women as serious professionals and hence their effectiveness. Significant minorities of female attorneys also
West.lawNexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.
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reported that they were "sometimes" or "often" treated differently from their male counterparts by non-judicial
courthouse personnel. Patterns of responses from men and women were similar, across age groups, and thus
suggest that age does not account for most of the perceived differences in treatment.
Once outside the courthouse, attorneys report that incidents of gender-based differential treatment increase, in
both out-of-court litigation activities and aspects of government and private practice that affect the opportunities
of women and men to take part in the litigation process in the courts of this Circuit. Substantial numbers of
women perceive that male attorneys fail to treat them with equality in out-of-court phases of the litigation
process. For example, 58% of the women attorneys reported observing women attorneys being interrupted by
men (more often than other men) in such settings as depositions and *1708 settlement negotiations.13 Female
attorneys report experiencing a variety of behaviors, both subtle and overt, from opposing and co-counsel in
such out-of-court litigation settings that may undermine their effectiveness as counsel and their credibility
before clients and witnesses and may adversely affect their own sense of comfort and acceptance.
Minority female attorneys, pursuing their careers under the combined impact of race and gender, reported
finding it difficult to gain a professional foothold in practice before the federal courts of this Circuit. Analysis of
the responses of minority attorneys to some of the survey questions and focus group data suggest that minority
women are, in some ways, more likely than nonminority women or men to have experienced obstacles to full
recognition and respect as attorneys.
Although the data collected by the Committee do not indicate that women attorneys experience bias at the
hiring level, women litigators in general do not appear to advance professionally as quickly as their male
colleagues. Many factors may contribute to this pattern, including either real or assumed family and childrearing obligations, as well as an apparent preference for male counsel among some clients, the majority of
which are represented at the decision-making level by men.
In the balance of this chapter, we set out in detail the findings of the Committee and the data supporting them.
B. INTERACTIONS IN COURT
In this phase of its inquiry, the Committee sought facts respecting the following question: Looking at the
various interactions that occur in court in the context of federal litigation in the D.C. Circuit, does gender make
a difference, or is it perceived to make a difference, in interactions between and among participants, including
judges, attorneys, witnesses, jurors, court employees and parties?
1.Interactions Between Judges And Attorneys
Both the quantitative data from the Attorney Survey and the qualitative data from the focus groups conducted
by the Committee indicate that a large majority of litigators practicing in the D.C. Circuit feel that they are
treated fairly as respects gender by the judges of the Circuit, both on the District Court and the Court of
Appeals. Many female attorneys participating in the focus groups commented that blatant gender bias by judges
toward attorneys is virtually nonexistent in the courts of the D.C. Circuit. A point made by many participating
attorneys14 was that the bar in this Circuit would not tolerate overt *1709 gender bias by any member of the
Bench. As one female participant commented:
If [a judge behaved in an overtly sexist manner] here, it would be around town in a minute. It
would be a real cause celebre. Even most of the men would be horrified. Things are really
different now.
This sentiment was echoed not only by attorneys, but by judges as well.
However, members of some focus groupsis did report one or more of the following behaviors involving women
attorneys: inappropriate remarks concerning women's appearance,16 remarks perceived by the hearer to be ofa
sexual nature,17 touching in ways offensive to women,18 and comments perceived to be sexist and of a
demeaning nature.19 The criminal law focus groups reporting these incidents emphasized that the great
preponderance of judges in this Circuit were not involved in such incidents, which were perceived to involve
only a very small number of judges.zo
The Attorney Survey data indicate that, while overt gender bias in the courtroom is the rare exception, a
significant minority of female practitioners report experiencing certain types of subtle behavior from trial judges
that may impact how comfortable they feel appearing in court and how these lawyers are perceived by jurors,
parties, witnesses, clients and opposing counsel.
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a. Being Listened To.
In the focus group discussions, women attorneys commented that they were more likely to be interrupted or
ignored by judges or by other attorneys than were their male counterparts. The results of the Attorney Survey
tend to confirm that these experiences are reported by women to a greater extent than by men. Of female
respondents to the Attorney Survey, 25% reported that they had *1710 "often" or "sometimes" observed judges
in the courts of the D.C. Circuit cut off argument or examination by female counsel, while allowing male
counsel more time and leeway.21 Moreover, nearly 14% of women attorneys (compared with less than 1% of
male attorneys) said that while working as a lawyer on a federal matter, they themselves had felt that a federal
judge had ignored or not listened to them for reasons relating to their gender.22 Only 4% of male respondents
"sometimes" or "often" observed judges cutting off female counsel more than male counsel. The reported
incidence of judges cutting off male counsel while allowing female counsel to proceed were lower: 5% of the
female respondents observed such behavior, compared to 3% of the male respondents.
b. Recognition as an Attorney and Terms of Address.
The Attorney Survey shows that twenty percent of the female respondents reported observing judges use such
nonprofessional terms as "young lady" or "dear" to address female counsel. Eight percent of male respondents
reported observing this behavior. A number of female focus group participants also had reported being
addressed by judges in an informal manner. Very few survey respondents (5% of male respondents and 2% of
female respondents) reported *1711 observing judges address male attorneys in a comparable way.23
Attorney Survey Question 28 also asked each respondent whether judges had ever questioned whether "you
were a lawyer or assumed you were not a lawyer." Twelve percent of female respondents said they had had that
experience, as compared to 2% of male respondents.24 One focus group participant said that, in one case in the
District Court, the judge overlooked the fact that she appeared on the court papers as local counsel for the client
and was sitting at counsel's table with the client, and proceeded to instruct her client that he would have to get
local counsel to represent him. In another instance reported to the Committee, a judge appeared to treat a female
attorney as a secretary rather than as an attorney.25 Overall, minority attorneys, both male and female, reported
experiencing treatment ofthis nature at a higher rate than did non-minorities.26
c. Difference or Sameness?
That some judges may treat women attorneys differently than men attorneys was suggested by data from
interviews with the judges. Some judges who were interviewed offered their observation that some of their
colleagues "do not respond" to women attorneys in the same way as they do males, or may express *1712
irritation at, or hold women attorneys to a higher standard than men.27 One judge said that women tend to be "a
little too deferential, and it is very difficult to get them to speak up." At the same time, the judge later noted that
women attorneys may not be best suited for cases requiring an aggressive attorney because, "I think women can
get counterproductive when they get aggressive." Two male judges recounted times when they themselves
referred to a group of men and women as "gentlemen." Three trial-level judges indicated that they perceived no
gender problems in the court.
d. Less Common Behaviors.
Other types of behaviors, though reported in focus groups, were more rarely reported by women or men on the
Attorney Survey. Nine percent of female respondents and 5% of the men reported hearing judges make
demeaning or derogatory remarks about women lawyers sometimes or often, while 91 % of female respondents
and 95% of male respondents said that they had rarely or never heard a judge make such remarks about female
counsel. Ninety-five percent of female and 92% male respondents had rarely or never heard a judge make a
derogatory remark about male counsel.zs
Six percent of female respondents reported that judges sometimes or often make comments about women
attorneys' physical appearance or attire; 94% percent of female respondents and 98% of male respondents had
"rarely" or "never" heard a judge comment on a female attorney's physical appearance or attire. Ninety-nine
percent of both male and female respondents had rarely or never heard a judge make a comment about a male
attorney's appearance or attire.
e. Gender Bias or Social Convention?
Some participants questioned whether the use of nonprofessional terms of address or comments on how a
female attorney looks evidence gender bias or rather reflect social conventions and courtesies.29 Women
discussing these *1713 issues indicated that, while the treatment itself may not be ill-motivated, the proper
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concern is how it affects the way a female attorney is perceived by the judge, jury, clients and others in the
courtroom. A female trial attorney stated:
I feel that disparate treatment adversely affects litigants. There is symbolism in the court system
and equal justice ... requires an effort to move toward no disparate treatment on irrelevant
grounds like someone is a charming woman. This goes to the status and respect that society gives
to the courts ... Even if there is no obvious impact, the subtle ways of gender bias have to affect
the decision making process.
Another female participant commented:
There are judges who use the 'honey' language. Now, that I don't particularly like. But I don't
get as upset about the 'ladies,' but-if I feel like the judge is making a distinction in terms of
how he listens to me, then I don't appreciate being called by [the] term and I will correct him.
And another observed, concerning social conventions or courtesies:
It drives me nuts. It means that they are seeing me first as a woman, and second as a lawyer. While it is
tempting to take advantage of beneficial treatment, I fear the companion subtle/not-so-subtle adverse effect. A
judge may think, 'she's so nice, I'm not going to ask this hard question'-and
you want them to. I'd rather they
asked the hard question. It's better.
This concern was echoed in a rare report of behavior by a Court of Appeals judge that appeared to another focus
group participant to reflect bias-a case in which a judge was perceived not to question a women attorney as
aggressively as a male attorney who was arguing the same position.so
f. Age or Gender?
In response to the Preliminary Report, members of the Judicial Conference raised the question whether
differences in the responses of men and women attorneys on the survey related to age, rather than gender.
Because the female attorneys, as a group, were younger than the male attorneys, as a group, the Committee
believed this was important to analyze and asked its Social Science Advisors to do so. Dr. Valerie Hans
undertook to explore the effects of age on responses to selected questions from the Attorney Survey. In most
instances, the respondent's age did not affect the responses. Even when it did, however, controlling for a
respondent's age did not eliminate the effect of gender. For *1714 example, an attorney's age affected the
degree to which attorneys were questioned about their status as attorneys (question 28). Younger attorneys were
more likely to report having been questioned about their status as attorneys than were older attorneys. Within
each age group, however, women were more likely to report being questioned than were men. For example, in
the group of "younger attorneys" (those with a birthdate after 1950),31 15% of the women as compared with 3%
of the men reported having been questioned about their status as attorneys by a federal judge. In the group of
"older attorneys" 6% of the women and 1% of the men reported having been questioned about their status.32 Dr.
Hans concluded that while older women were less likely than their younger counterparts to be questioned about
their status by a judge, they still were significantly more likely to be questioned than their male colleagues of
similar age.
Analysis of survey responses to other question items revealed that the patterns of responses, across different age
groups, of men and women attorneys were quite similar. For example, question 24 asked a series of questions
about the treatment of men and women attorneys in a variety of litigation-related settings. Each subpart was
analyzed to determine whether age, rather than gender, accounted for apparent gender differences. It did not. If,
on the whole, women attorneys were more likely than men attorneys to observe unequal treatment, younger
women were more likely than younger men to observe the treatment and older women were more likely than
older men to do so as well. In the overall sample, 68% of the women attorneys compared with 85% of the men
attorneys reported "never" observing male counsel use a nonprofessional term to address female counsel in
public proceedings before a judge or jury. Among "younger attorneys," 68% of the women and 84% of the men
reported never observing this behavior; among older attorneys, 70% of the women and 86% of the men reported
never observing the behavior. Similar differences, across age groups, between men's and women's reported
observations of male counsel *1715 interrupting or cutting off female counsel were also found.33 Thus, the
Committee concludes that the differences between the responses of men and women cannot be explained by the
fact that the women attorney respondents are on the whole younger than the men attorney respondents. Age, in
short, does not account for the disparity between men and women attorneys' reports of differences in
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treatment.34
g. Attorneys' Perceptions of Judges.
One aspect of the relationship between judges and attorneys that the Committee looked at is whether the gender
of a judge affects how attorneys perceive that judge. Men and women appear to diverge somewhat over whether
a judge is perceived differently because of his or her gender. Nearly 25% of female respondents have heard
attorneys in this Circuit make disparaging remarks, which appear to be related to gender, about the competence
of women to serve as judges, whereas only 3% of female respondents have heard the same types of comments
about men. On the other hand, less than 8% of male respondents have heard disparaging comments which
appear to be related to gender about a woman's competence to serve as a judge and less than 5% have heard
similar comments about men.35
*1716 How attorneys perceive judges may be revealed not in direct comments about their performances but
rather in less direct ways, such as derogatory comments about a judge's lifestyle and personal habits. In an
attempt to identify more subtle attitudes among attorneys, the Attorney Survey asked attorneys whether they
had heard other attorneys make disparaging comments about the marital status or presumed sexual orientation
of judges. Female respondents and male respondents diverged over the extent to which they had heard such
comments about female judges. Twenty percent of female respondents, compared to 6% of male respondents,
reported "often" or "sometimes" hearing disparaging remarks about a female judge's marital status. Sixteen
percent of female respondents reported hearing disparaging comments about a female judge's presumed sexual
orientation, compared to 7% of men.36 Similar percentages of male and female attorneys reported hearing
disparaging comments about male judges' marital status and presumed sexual orientation-between
5% and 6%
of men reported hearing such comments and between 8% and 9% of women reported such comments.
In response to a general question whether their gender affects how they are perceived or treated as judges, more
than one of the women judges interviewed thought their gender affected their treatment either by attorneys,
colleagues, parties or witnesses; no male judge thought his gender did. One judge noted a well-publicized
incident in 1985 in which a government attorney commented adversely on a decision of a female judge and
related it adversely to her gender.37
2. Interactions Among Attorneys In Court
Attorney Survey data, as well as focus group discussions, indicate that, as with interactions between judges and
attorneys in court, behaviors suggestive of gender bias are uncommon in the interactions among attorneys in
proceedings taking place before a judge in the courtroom or in chambers. As discussed in Part C, below, the
same cannot be said of some attorney interactions outside of the judge's view. But with respect to proceedings
before the federal court *1717 decision-makers, i.e., judges and juries, overt disparate treatment based on
gender is not often observed.
Attorney Survey Question 24 asked whether, in the last five years, respondents had observed five specific types
of behavior between male and female attorneys appearing in the courts of the D.C. Circuit, in public
proceedings, in informal chambers settings, or in out of court litigation settings like depositions. Specifically,
respondents were asked if they had ever observed counsel of one gender (1) address counsel of the opposite
gender using familiar or nonprofessional terms, (2) comment on the physical appearance or attire of counsel of
the opposite gender, (3) interrupt or cut off counsel of the opposite gender more than counsel of the same
gender, (4) make comments of a sexually suggestive nature to counsel of the opposite gender, or (5) make
demeaning or derogatory remarks about counsel of the opposite gender. For most of these behaviors (other than
"interruptions"), while a higher percentage of women than of men reported observing behavior directed against
women, less than 19% of women and men reported observing such behaviors ("often" or "sometimes") in the
two settings before a judge.38
a. Interruptions
Of Female Attorneys.
The one form of disparate treatment that was reported in larger numbers was that of male attorneys cutting off
or interrupting female attorneys. The perceptions of male and female attorneys diverged significantly with
respect to whether and how often male attorneys cut off or interrupt female counsel in court. More than a third
of female respondents, 36%, reported that they had "often" or "sometimes" observed male counsel interrupt or
cut off female counsel more often than they interrupt or cut off male counsel in public proceedings in open
court; 45% reported observing this behavior "often" or *1718 "sometimes" in informal in-chambers
proceedings before a judge. Only 4% and 6% respectively of male attorneys observed this behavior "often" or
"sometimes."39 These responses are consistent with the experience of female attorneys who participated in the
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focus groups, many of whom said that it was not uncommon for them to be interrupted and ignored by male
counsel in courtroom proceedings.
In the focus groups, the Committee explored the question whether, when a male attorney interrupts or ignores
female counsel in court, he is merely being an aggressive advocate, or whether he is showing a lack of respect
that he would not display toward male colleagues. Women who addressed this issue felt that, while some of this
uncivil behavior of attorneys in court is part of the adversarial process, some is more directly linked to gender
and is inappropriate.
Perhaps more important than a lawyer's motivation in interrupting female counsel is the way such behavior
affects a judge's or juror's perception of the attorney being interrupted. A large majority of both female and
male survey respondents said that interrupting or cutting off an attorney in front of a judge or jury has an
adverse effect on the credibility of the attorney being interrupted. Eighty-seven percent of female attorneys said
that interruptions often or sometimes adversely impact the credibility of the attorney being interrupted. Seventysix percent of male respondents agreed.se
Such behavior also has a detrimental impact on how comfortable the lawyer feels in the work environment. As
one female attorney said:
I've been in circumstances in court where [I] say something and no one pays any attention. Then
five minutes later a man says the same thing, and everyone says "what a great idea." This may
not affect the parties but it affects me as a lawyer. I've experienced this in front of judges.
Respect in the *1719 courtroom is a significant component, even if there is no outcome [sic] on
the fair administration of justice.
b. Terms of Address and Comments on Attire.
Attorneys responding to the Attorney Survey indicated that other types of behavior, although not reported to
occur as often as interruptions,41 can have a detrimental impact on a female attorney when they do occur. A
large majority of female respondents, 72%, and slightly less than a majority of male respondents, 47%, felt that
comments about a female attorney's attire or appearance may reflect gender bias and may affect the female
attorney's credibility in court.42 Smaller, but still appreciable, percentages of both female and male respondents,
43% and 39%, respectively, felt that comments by a female attorney about a male attorney's attire or
appearance might affect the male attorney's credibility in court. These questions elicited many margin
comments. One male survey respondent noted, "There's a difference between legitimate civility and
inappropriate gender bias but hard and fast rules can't really be established."
Eighty-seven percent of female respondents and 72% of male respondents expressed the view that a male
attorney's use of nonprofessional terms to address a female attorney may reflect gender bias and may have an
adverse effect on the credibility ofthe female attorney.43 As one female attorney *1720 commented:
In all settings it kind of aggravates me, just because of the disparity. I think that it becomes more
of an issue when you have a jury and also when you're making a decision or when there is some
decision to be made. If it's co-counsel, it's kind of aggravating, but if it's opposing counsel, it
really bothers me, because what happens is, a lot of times, it just appears that you're taken less
seriously.
An equal majority of male and female attorneys, about 65%, felt that the same behavior by a female attorney
directed at a male attorney may reflect gender bias and may have an adverse effect on the male attorney's
credibility in court.
c. Derogatory or Sexually Suggestive Comments.
In proceedings before judges, both men and women report such behavior as counsel making derogatory or
sexually suggestive comments in relatively low numbers.44 More derogatory comments were observed than
"sexually suggestive" comments, and women, more than men, reported behaviors directed against women.
*1721 d. The Judge's Role.
What should the judge's role be when an attorney appearing before him or her engages in disparate treatment
based on gender? A majority of both female and male respondents to the Attorney Survey felt that judges
should play an active role in curtailing gender related comments made by counsel in court. Nearly 43% of
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female respondents and 32% percent of male respondents felt that a judge should "always" intervene if counsel
makes sexually suggestive remarks in front of the judge, and about 40% of both female and male respondents
said that judges "usually" should intervene in such circumstances. A significant minority of male respondents
(just over 19%), however, thought that judges should intervene only in the most egregious circumstances.
Slightly under 12% offemale respondents agreed that ajudge's role should be so limited.45
Judges' interviews appear to confirm the infrequency with which some of these forms of behavior occur in
proceedings and to agree with counsel's views that, at least in some circumstances, judicial intervention is an
appropriate response.46 One judge indicated that it was mostly older male attorneys who would use
nonprofessional terms to address female counsel. Only one instance was reported by a judge of courtroom
conduct involving sexually suggestive or similarly inappropriate behavior by an attorney.47 Another judge
indicated that, on the rare occasions when the judge observed counsel addressing a female attorney informally,
it was the judge's practice to call counsel to the bench and advise counsel that in the judge's courtroom, all
attorneys were to be addressed in equal terms.
3. Witnesses And Parties
It is most important in a court system that party litigants are treated, by all other participants, impartially and
without bias. The Attorney Survey data, judges' interviews, and focus group discussions suggest that, with
limited exceptions, the courtroom interactions among judges, witnesses and parties are not burdened by
disparate treatment based on gender.48
For example, a large majority of attorneys responding to the Survey reported *1722 that they rarely or never
observed judges making demeaning or derogatory remarks about male or female witnesses or parties. At least
92% of both female and male respondents reported that they had "rarely" or "never" heard a judge make a
demeaning or derogatory remark about female or male parties or witnesses.49 To the extent that respondents
reported such remarks, moreover, the data seem to suggest that they are made equally to female and male
litigants and witnesses.
A significant minority of both female and male attorneys reported that judges sometimes or often interrupted or
cut off parties or witnesses. Thirty-two percent of female respondents said that judges often or sometimes
interrupted female parties or witnesses, and 27% of female respondents reported observing the same behavior
directed at male parties and witnesses. Of the male attorneys responding, 22% reported that judges often or
sometimes interrupted female litigants or witnesses, while 23% reported observing judges interrupt male parties
or witnesses.50
The data suggest that there is one area in which judges are perceived to treat female parties and witnesses
differently from their male counterparts-how
judges address litigants and witnesses. Twenty-one percent of
female respondents and 11% of male respondents reported hearing judges "often" or "sometimes" address
female litigants and witnesses with such terms as "dear" or "young lady." In contrast, 6% of female respondents
and 9% of male respondents observed judges address male litigants or witnesses in a similarly informal manner.
Twelve percent of female respondents reported hearing judges "often" or "sometimes" address female litigants
and witnesses by their first name. Three percent or less of male respondents reported often or sometimes
hearing judges call either female or male litigants or witnesses by their first name.51
*1723 It is more difficult for the Committee to supplement its report of the Attorney Survey with focus group
data on the treatment and perceptions of parties and witnesses. Focus group participants engaged in general civil
litigation indicated that they had little experience with either female parties or witnesses. Several noted that they
could "count on one hand" the number of female parties or witnesses they had dealt with in court. Attorneys
engaged in bankruptcy practice, particularly consumer bankruptcy, and criminal practice reported more
experience with female parties and witnesses.52
To the extent that participants had observed litigants and witnesses in court, they voiced a wide array of
opinions on whether and how the gender of a party or witness affects courtroom proceedings. Most felt that
witness credibility was less affected by gender than by the style of each individual witness. Bankruptcy
attorneys in two focus groups generally reported no difference in treatment of witnesses and parties along
gender lines in bankruptcy proceedings. Some attorneys in criminal practice reported differences, that will be
discussed in a later chapter. Given the variety of views expressed by participants, however, the Committee is
unable to make any other general observations about the treatment of witnesses and parties based on the
attorney focus group discussions.
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The responses of female attorneys to the Attorney Survey (Question 43) suggest that if a witness is a woman, an
attorney may be more likely to attempt to discredit that witness by suggesting that she is unstable, emotional or
irrational. Fifty-nine percent of female respondents said that they had observed counsel use this approach to
undermine the credibility of a female witness, whereas 26% had observed this same behavior used with male
witnesses. Male attorneys saw much less difference in how female and male witnesses were treated in this
regard, with 38% reporting this behavior with respect to female witnesses and 34% reporting it with respect to
male witnesses.
During the judges' interviews, it was noted that some witnesses may treat women attorneys differently than they
treat men attorneys. One judge noted that some male witnesses react differently to male and female attorneys,
particularly in how the witness accepts cross examination. The judge thought this could make it "harder for a
woman to examine a recalcitrant witness who is male ...."
4. Interactions Among Attorneys and Nonjudicial Court Personnel
In addition to asking participants how they were treated by judges and attorneys in the court and chambers, the
Attorney Survey asked attorneys how they were treated by nonjudicial court personnel. 53 The data suggest that,
while *1724 demeaning gender-biased comments are rarely observed, female attorneys are sometimes not
treated with the same formality as male attorneys and may not be recognized as attorneys by nonjudicial
personnel in the courthouse.
Forty-two percent of female respondents said that nonjudicial personnel in the federal courthouse had
questioned whether they were lawyers or assumed that they were not, whereas 9% of male respondents had had
the same experience. Between 26% and 28%, respectively, of female respondents said that they often or
sometimes experienced or observed nonjudicial personnel call women attorneys by their first names, or refer to
them as "young lady" or "dear."54 Between 8% and 14% of male respondents reported experiencing or
observing nonjudicial court personnel address men as "young man" or "dear," or call them by their first names.
Less than 15% of both male and female respondents said they had ever heard nonjudicial court personnel make
a sexually suggestive comment, and only slightly more reported hearing demeaning or derogatory remarks from
nonjudicial personnel about either male or female counsel.ss
c. litigation interactions outside the courthouse
While in-court interactions represent a significant part of the litigation process, the majority of interactions
among players in litigation often can occur outside of court, in discovery, conferences and settlement
negotiations. Lawyers develop working relationships with other lawyers involved in litigation through out-ofcourt interactions. Parties and witnesses often are introduced to other players in the litigation through discovery
and settlement negotiations. To the extent that any player in the litigation process is subject to disparate
treatment based on gender during these out-of-court encounters, it can affect that participant's credibility, and
consequently his or her effectiveness, among the other participants in the process. Such treatment can also
adversely affect that participant's own sense of comfort and confidence, again affecting his or her effectiveness
throughout the litigation.
*1725 The reported incidence of disparate treatment based on gender increases once outside of the courthouse.
Both female and male respondents to the Attorney Survey and participants in the focus groups reported that in
out-of-court situations that are part of the litigation process, such as depositions, negotiations and conferences,
male attorneys are more likely than in court to interrupt or ignore female attorneys, patronize them, or engage in
behavior calculated to intimidate, embarrass, or otherwise make female attorneys uncomfortable.
Depositions are a troubling context. Female attorneys participating in the focus groups reported conduct ranging
from heightened incivility to obscene language and sexual remarks. Said one female attorney:
Depositions are the worst setting ... Men can be very patronizing at depositions. They call you
by your first name. A man who is defending a man will usually do grandstanding at a deposition
... it is the perfect place to do it. They wouldn't think of acting that way in the courtroom.
Another woman participant observed that, as a female attorney, she does not command the same presumed
credibility that male attorneys do, which presents particular problems in the deposition context.
[The] most important gender bias is in deposition-both
opposing counsel and witnesses. [You] can tell they
think you're a freak. They "yes ma'am" and "no ma'am" you. At some point I make a standard introduction
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because I want people to know that I have done it before. Otherwise, I have a special credibility problem being
a woman.
Several women focus group participants expressed the view that, in the last few years, they have seen an
increase in the number of times they have heard or been subject to gender-related comments and conduct during
depositions. 56 One woman observed:
It was better in the '70s and '80s. Now it is worse again. At depositions there is often obscene language and
sexual remarks made about the judge.
Another commented that:
Within the last two years, very sexual things have been said at depositions. This had not
happened for a long time before. These things are meant to intimidate or embarrass.
In addition to this form of perceived intimidation, some attorneys also report *1726 opposing male counsel
characterizing their behavior in depositions as "emotional" when similar behavior by men would not be so
characterized. One female attorney in a focus group described this phenomenon in the following terms:
[I]fyou are calling ... down [male attorneys] on something you have a right to call them on, on more than one
occasion ... when you make these objections, they use language like, "This is nothing to get emotional about."
... Or "we can all just calm down here," when I'm being no more aggressive in defense of my client than any
attorney would be.
In the judgment of some women attorneys experiencing this behavior, it is "intended as a put-down and as a
baiting," and is "gender-biased." Margin comments on the Attorney Survey also identified this concern.57
Gender-based activity was reported to have taken place in other out-of-court proceedings and interactions
among attorneys. Both female and male attorneys participating in the focus groups observed that in conferences,
settlement negotiations, and other out-of-court situations, women sometimes have a more difficult time than
their male counterparts gaining the attention and respect of male counsel. Forty percent of all women
responding to the Attorney Survey said that opposing counsel had ignored or not listened to them because of
their gender.58 As one male attorney commented:
[I]n meetings, a point can be made by a person of color, or a woman, and not be taken as
seriously. Someone else can come along and make the same point and all ofa sudden it's worthy
of additional discussion.
This observation was echoed in the judges' interviews and by women attorneys *1727 in focus groups as
well.59
As reported below, significant percentages of female respondents to the Attorney Survey said that women had
been subject to adverse treatment from male attorneys ranging from interruptions to demeaning and derogatory
remarks when outside of the courthouse. While male attorneys did not observe these behaviors as frequently as
female respondents, they did report observing them more frequently in out-of-court situations than in in-court
proceedings.
- Fifty-eight percent (58%) of female respondents reported that male counsel (often or sometimes) interrupted
or cut off female counsel more often than male counsel in litigation-related proceedings not before a judge.
Almost 10% percent of men reported observing this behavior out-of-court, whereas 4% reported observing it in
court.
- Nearly one quarter of female respondents had often or sometimes heard male counsel make demeaning or
derogatory remarks about female counsel in proceedings conducted outside the courtroom, such as depositions
and settlement discussions. Of male respondents, 7% observed this behavior outside of the courtroom,
compared to 1.5% who observed it in court.
- Thirty-seven percent of female respondents often or sometimes had heard male counsel address female
counsel using nonprofessional terms, such as "young lady" or "dear" during out-of-court proceedings. Close to
9% of male respondents observed the same behavior out of court, whereas 5% observed it in court.
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- Twenty-nine percent of female respondents reported comments by male counsel on their attire or physical
appearance in litigation-related out-of-court proceedings. Eight percent of males observed this out of court,
compared to 2% who had observed such comments in court.
- Eight percent of female respondents reported hearing male counsel (often or sometimes) make comments of
a sexually suggestive nature to female counsel during depositions or other proceedings not before a judge.
Slightly less than 2% of males had (often or sometimes) heard such comments to women in out-of-court
situations; less than 1% observed the same behavior in court.
The Attorney Survey also asked respondents whether they had observed female attorneys direct any of these
behaviors at male attorneys in proceedings *1728 outside court. No more than 5.5% of either male or female
attorneys said that they had "often" or "sometimes" observed female attorneys: (1) address male counsel using
non-professional terms; (2) make comments of a sexually suggestive nature to male counsel; (3) make
demeaning or derogatory remarks about male counsel; or (4) comment on the physical appearance or attire of
male attorneys.eo Five percent of male respondents and 8% of female respondents said they had observed
female attorneys interrupt or cut off male counsel more often than female counsel in out-of-court proceedings.
As these numbers reflect, while the percentage of men and women who report behavior directed at women
continues in this setting to diverge, more men report behavior directed at women than report behavior directed
at men.61 Moreover, as is true for the women survey respondents, more men report the behaviors in out-of-court
settings than in-court settings.
The significance of some of these more subtle forms of difference in treatment of women attorneys bears
spelling out. Attorneys generally seek to have their professional views taken seriously and their professional
status and accom-plishments projected and acknowledged. The assumption that a woman is not an attorney, or
addressing her in nonprofessional terms that differ from those used for men, can be demoralizing and seen as
demeaning. Being ignored-having
an argument that is advanced by an attorney of one gender ignored until
later raised by an attorney of the other gender-makes
it more difficult to be an effective lawyer. Being
interrupted is part of both normal conversation and normal litigation-but
if female attorneys are interrupted
more than male attorneys, that creates additional hurdles that must be overcome to establish the credibility that
other attorneys are presumed to have.
d. sexual comments and unwanted sexual advances
Reasonable minds may disagree about the appropriateness of some of the behaviors raised in the Attorney
Survey and focus group discussions. For example, there are differences on whether some comments on attire are
a simple courtesy or, instead, a distraction from an attorney's professional presence. Unwanted sexual advances,
however, or sexually suggestive comments, are regarded as having no place in the federal litigation arena.
As noted above, 8% of the women reported hearing male attorneys make sexual comments about women
attorneys "sometimes" or "often" in out-of-court litigation settings, and 16% of women reported this "rarely;"
76% of the women and 92% of the men said they had "never" heard male counsel making such comments.
More than 95% of both men and women report "never" hearing such comments from female counsel. With
respect to federal judges, 93% and 94%, respectively, of the women's and men's responses indicated *1729
"never" having seen or heard a federal judge make a sexually suggestive comment about a male or female
attorney, party or witness while in court or in chambers,62 and 89% of female responses and 95% of male
responses indicated never having seen or heard this from judges in the other professional settings (e.g., bar or
judicial meetings or conferences) inquired about.63
In most contexts, attorneys rarely report that they have been subject to unwanted sexual advances. Nonetheless,
incidents have been reported, most commonly by female attorneys with respect to clients and colleagues with
whom they work. Nearly 17% of female respondents said that they had received unwanted sexual advances
from clients. Eleven percent said that they had received unwanted sexual advances from colleagues in their firm
or office, while nearly 9% said that superiors had approached them. Nine percent reported receiving unwanted
advances from opposing counsel. And 1% said that they had been subject to unwanted approaches by a federal
judge or a federal administrative law judge.64
Male attorneys reported experiencing unwanted sexual advances in much smaller numbers than women
attorneys in all settings about which information was sought. With the exception of being approached by clients
(5% of male attorneys said they had received unwanted sexual advances from clients), or by colleagues in their
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fIrm or office (2.2% of male attorneys reported such unwanted advances from colleagues), less than 2% of male
attorneys reported being subjected to unwanted sexual advances in any of the other settings asked about.
Unwelcome sexual advances or sexually suggestive comments are not only discomforting, but also can be
threatening and can severely compromise an attorney's ability to communicate effectively and interact with the
person making the advances or comment. In a field such as litigation, where communication and interaction
with other people are central to success, the impact of such advances can be detrimental to both the lawyer and
the client he or she is trying to represent. And the impact of this conduct, though infrequent, falls
disproportionately on women.
*1730 e. getting into court-the
effect of gender on participation
in litigation in the courts of the d.c.
circuit
To get a picture of the role of gender in the litigation process in the D.C. Circuit, attention needs to be given not
only to the effect of gender on those already participating in the process, but also on what role, if any, gender
plays in determining who gets to participate in the federal litigation process. To this end, we discuss below four
factors that affect whether an attorney achieves the professional advancement and exposure often necessary to
establishing and maintaining a litigation practice in the D.C. Circuit: (1) selection by the judiciary for courtrelated assignments; (2) access to and advancement opportunities in legal jobs; (3) case assignments; and (4)
attraction of clients.
1. Selection By The Judiciary For Court-Related Appointments
New attorneys may establish a presence in the federal litigation bar by being selected as law clerks. Attorneys
who have already been practicing and may have an established practice enhance their reputation in the legal
community through appointments to court-related committees and the Circuit Judicial Conference, and, also, as
federal masters, mediators and court-appointed amici. Acquisition of such positions attests to the attorney's
stature at the bar and broadens the attorney's acquaintance with judges and practitioners, which may enhance
opportunities for referral of matters from other attorneys and attraction of clients.
As set forth in the preceding chapter, over the last five years, law clerks selected by the federal district judges in
this Circuit have been approximately 49% male and 51 % female. The breakdown over the same period for court
of appeals judges is 76% male, 24% female. The clerkship experience not only provides an important education
in the federal work of this Circuit, but also lays a foundation for later inclusion in the Circuit's high profile
litigation bar. As at least one judge noted in the interviews, former law clerks can figure importantly among a
judge's invitees to the Judicial Conference.
As data provided above in Chapter II show, the gender makeup of members of recent D.C. Circuit Judicial
Conferences roughly corresponds with the percentage of female attorneys filing the certificates required to
practice in the District Court by Local Rule 701.1(a).65 As noted above, women comprised around 23% of the
invitees over a several year study period; only 1991 was an anomaly, when women were 17% of the invitees.
Women made up 21% of the *1731 panelists appearing at the Conference between 1985 and 1992.66 Of
panelists identified as attorneys (rather than as judges, professors, etc.), 62 (81%) were men and 15 (19%) were
women. The importance of opportunities to participate in court-related activity like the Judicial Conference was
emphasized by focus group participants, one of whom noted that male attorneys sometimes "will try to
intimidate you prior to trial about how he knows this judge, how they've socialized ...."
The Attorney Survey asked respondents whether they had expressed interest in serving on a variety of courtappointed positions, and whether they had served in those positions over the last five years. Of all respondents,
70 women and 94 men-9.8%
of each group-said
that they had expressed interest to colleagues, judges or
courthouse personnel in serving on court committees. Of all respondents, 15 women and 36 men-2.1 % of all
women and 3.7% of all men-said
that they had served on any of those committees.67 Many attorneys, both
male and female, added margin comments to their survey, expressing a desire for more information about how
to express interest in such positions.
Interest in serving on court committees was notably high among attorneys of color. Of the 60 female African
American survey respondents, 11 (18%) said that they had expressed interest in serving on committees; none of
the 60 *1732 reported having served on a committee during this time period.68
When asked if they thought the courts should, over time, appoint significant numbers of men and women as
court committee members, special masters, and invitees to the Judicial Conference, 8 of the 11 judges of the
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trial court interviewed on this point responded affirmatively, One male judge noted an "obligation .... If you
want to appear fair, you have to give the appearance of fairness to give the perception of fairness." Two judges
expressed concern that efforts at inclusion not result in the use of quotas.
Several judges commented that, in making such appointments, they tend to rely on attorneys already known to
them. Several also suggested that it would be helpful, at least for such purposes as appointment of special
masters, to provide a source of information on qualified attorneys. Finally, some suggested that, as more women
of all races and ethnicities and more minority group members are appointed to the Bench, they will invite and
appoint more women and minorities to various positions.
2. Hiring And Promotions In Private And Government Practice
The Committee did not address hiring and promotion practices in the Attorney Survey. Focus groups, however,
discussed whether gender plays a role in the internal hiring and promotion decisions of private law firms and
government. Focus group discussion suggests that, generally, gender is not perceived to playa role in hiring
practices of private firms and public agencies in this community. In 1993, women constituted 43% of the
nation's law students. Many focus group participants said that, given that so many of the most qualified law
school graduates today are women, their firms would be disadvantaged if their hiring practices discriminated
against women. As one participant commented:
I think there's been a marked improvement in the whole hiring process. I suspect a lot of it has to
do with the changing demographics of the law school. It would be awfully difficult to
discriminate on the basis of gender given the vast number of women you have in the law schools
and in the top law schools if you want to get the top candidates. Now, having said that, once you
get them in the door, I still think there's an obligation to keep them there and to provide the
proper environment for advancement and mentoring, and the question still exists as to whether
there are enough mentors for women and minorities.
As this comment suggests, gender may playa role in advancement to the partnership level in private law firms
through absence of mentors and possibly other factors. According to a survey conducted by "Of Counsel," a
publication of Prentice Hall Law & Business, 41% of all associates in 21 of Washington's *1733 largest law
firms were women, whereas women made up 13% of partners at these same firms.69 This is significant because
law firms and clients often give the major and more visible roles in litigation to partners. One possible
explanation for the difference in percentages of female associates and female partners is that many, if not all,
law firms first began hiring women in the 1970s and did not begin hiring them in significant numbers until even
later. Consequently, it is only within the last two decades that appreciable numbers of women have been
considered for admission to partnership.
Analysis of data from the Attorney Survey, however, suggests that this is not a sufficient explanation. Of those
attorneys who graduated in 1980 or later and are in private practice, 28% of the female survey respondents in
contrast to 42% of the male survey respondents are partners.70 The Committee does not know what accounts for
this difference, but the data before it suggest that several factors may be at work. For example, as discussed
below, both men and women perceive that men are better 'rainmakers' than women. Margin comments on the
Survey and focus group data suggest that perceived unavailability ofmentors,71 and the possible discomfort of
some male attorneys in offering advice to women attorneys (especially those from minority groups), may also
be factors at work-though
of what magnitude we cannot determine. One white male attorney, for example,
expressed his view that it is easier to give advice to "someone who shares your demographics."72
The Committee did ask focus group participants their views on gender's role (if any) in decisions on
partnership. Few participants in the focus groups felt that gender is a direct factor in deciding whether or not to
make an associate a partner. Many felt, however, that family responsibilities, the bulk of which generally are
carried by women, are a factor in whether or how quickly a *1734 litigator advances to partnership. Participants
reported that partnership often is delayed for women who have taken maternity leave and may be delayed or
even foreclosed for lawyers who are working part-time, a disproportionate number of whom, as the Attorney
Survey shows, are women.73 As one participant said,
I was going to say initially that gender played zero consideration in our partnership selection process. And I
think that's right strictly speaking, but I'm not sure if pregnancy and family responsibilities do not playa role.
That has had the effect of deferring partnership. We have women who are now partners in our firm who have
had two children before they became partners and in some cases had worked part-time, and I think some of
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those women would have become partners earlier if childbearing had been eliminated from their list of
activities. But in terms of what's discussed at partnership selection meetings, it would be unthinkable that
anyone would say, "Well you know we've got too many women now," or "She's a woman."
Focus group participants also noted that family responsibilities cause more women than men to leave law
practice and that this too may playa role in the gender makeup of partnerships.
While believing these observations warrant reporting, the Committee does not feel that there are sufficient data
available to permit it to reach firm conclusions as to the interplay of factors, including gender, age, and
experience, on the makeup of the partnerships practicing before the courts of this Circuit. The Committee does
believe that the data suggest that, even taking into account past hiring practice and law school enrollments,
factors associated with gender may be affecting the number of women becoming partners.
As in private practice, government offices often reserve major decision-making roles in litigation for the various
management positions in those offices. The Committee has only limited data on the gender of attorneys holding
such leadership positions in various government offices. In the Office of U.S. Attorney for the District of
Columbia in 1993, 11 of the 43 leadership positions were occupied by women (28%); in the Office of Federal
Public Defender, 5 of 11 positions (45%); and in the U.S. Department of Justice, 22% of the 522 positions.74
Among those who work for the government and responded to the Attorney Survey, 24% of the women in
governrnent and 31 % of the men indicated that they held a position as "supervisory attorney." For more detailed
data, see Table 2, infra at 1741.
Some female governrnent attorneys, both white and African American, expressed *1735 frustration in focus
groups with perceived limitations on the opportunities available to them to advance in government positions.
They felt that the lack of mentors and sense of exclusion from the inner circles of their offices created barriers
to their professional advancement.
In terms of getting the kind of experience that would even put you in the position of getting the grade [necessary
for promotion], Black folks don't get there. And it is particularly difficult, I think, for women because the
section where I .[was is] very macho. It's all about bringing beer and drinking and that kind of stuff, and telling
stories. And if you can't hang with that then you're not going to come to the attention of the people. You're not
going to be mentored by the people who can help you out. So you're kind oflost in the dust there. And if you're
a Black woman, it's just not going to happen.

3. Assignments
The types of assignments given to an attorney and an attorney's opportunity to take leading roles in cases are
often critical to that lawyers's professional advancement, to how she or he is perceived in the courtroom, and to
her or his ability to be taken seriously by judges and other participants in the litigation process. As one focus
group participant noted, "case assignment is the most insidious area, because it influences everything else."
Women responding to the Attorney Survey reported that their assignments are affected for reasons associated
with gender more often than did their male colleagues. Thirteen-and-a-half percent of female respondents said
that they had lost an assignment to a case in federal court for reasons associated with their gender, and 16% of
female respondents said that they had lost an important role in federal court litigation, such as first chair or lead
counsel, for reasons that appeared to be associated with their gender. Nine percent of female respondents said
that they had gained an assignment for reasons associated with gender. Less than 2% of male respondents
reported that they had either lost or gained an assignment because of gender.
Focus group participants offered several reasons to explain why assignments might be affected by gender.
Several participants commented that gender plays a significant strategic role in litigation and is often a factor in
selecting an attorney to handle a case or a particular assignment. For example, 36% of female attorneys and
41 % of male attorneys responding to the Attorney Survey felt that a corporate defendant in an employment
discrimination suit brought by a female plaintiff would be better served by a female attorney.75 As one
participant commented, "You are always trying to tell a story, and gender plays a huge role."
*1736 Several participants indicated that women with young
gaining litigation assignments because of perceptions, whether
necessary time commitments.76 Some noted that, in particular,
emergency cases, cases with heavy time commitments, or cases

children were at the greatest disadvantage in
well-founded or not, about their ability to make
women with young children are not assigned to
that involve travel. One female participant said:
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I know that when someone is staffing up for an emergency case, they don't want a woman with
young children. They assume that these women can't give the time.
This same stigma, however, does not attach to male attorneys with small children. Several participants indicated
that, unlike female attorneys, firms do not consider whether a male attorney has small children when assigning
him to cases.
Focus group participants also said that clients occasionally express reservations about having female attorneys
on their cases and sometimes even ask that female attorneys not take on certain matters. Some female
participants said that they were asked by male clients whether they were "tough enough" to handle their cases.77
In one incident reported by a focus group participant, a client expressly told a law firm that it did not want a
female partner who had been working on the case to make a court of appeals argument at least in part because
she was a woman.
There [was] a lively discussion as to whether the firm should give up this long-valued client because we don't
like to have direction of this kind-even
though the ethical rules suggest that the client has a right to make all
the decisions and it's the obligation of the law firm to observe whatever instruction or directions they get. We
failed. We did not give up the client, and we had a man argue the case.
This was not the only such incident to be reported to the Committee.78
*1737 Other participants indicated that their firms had strong policies against removing an attorney from a case
because of that attorney's gender or race.
There have been incidents where we have had clients who said [that they did not want minorities or women
working on their cases] and, in those cases, its been our firm policy for a very long time, very well stated, that
whoever it is, regardless of their race or their gender, [they] get the best attorney from our perspective to work
on their case and, if they're uncomfortable with that, they can go elsewhere.
4. Attracting Clients
"Rainmaking"-the
ability of an attorney to attract clients-is an important factor affecting a lawyer's ability to
become an active participant in the litigation process. Many respondents to the Attorney Survey perceive that
rainmaking, admittedly a challenge to all attorneys, is a greater barrier for female lawyers trying to establish a
litigation practice than for male attorneys. Sixty-five percent of female respondents and 44.5% of male
respondents said that male attorneys tend to be better able to attract clients than are female attorneys. Focus
group participants consistently cited rainmaking as the single largest difference between men and women in the
litigation process.79
Many participants noted that, either because of conscious doubts about a female attorney's abilities or because
they simply are more comfortable dealing with men, male clients tend to seek out male counsel. This puts
female attorneys at a disadvantage in attracting clients because men still predominate as decision-makers at
corporate and commercial clients. Many felt that, as more women advance to decision making positions and
gain a critical mass in corporate and comparable worlds, the disadvantage that female attorneys currently
experience should diminish. One participant, however, expressed the view that the time has arrived:
[W]e have at our firm several women who are among the biggest client-getters in the firm. We
have one woman who was for several years the highest earning partner. I have no reason to
think, based on my experience, that there is any disability in getting clients that's associated with
being a woman.
Many other participants expressed the contrary view that women were still *1738 particularly disadvantaged in
being able to attract and retain clients. Black women indicated that the scarcity of female minority judges
presented them with a unique disadvantage in attracting clients.
[C]lients oftentimes feel like, if you've got a black face and you're also a woman, then, the person that you've
got to talk to is the opposite of you-it's
a white man. [The client wonders] how are you going to be able to
convince [this judge] of anything if you don't ... fit in with them. So you really have to sort of build your own
reputation so that your client will understand you.
f. gender, race and ethnicity in the litigation process
Although we have sought to report information on gender and race or ethnicity throughout this Committee
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Report, this section collects some of this information in an effort to understand more systematically the degree
to which gender and race interact in the kinds of experiences lawyers have in connection with litigation in this
federal courthouse.
Our research suggests that gender and race operate together and in complex ways to influence people's
experiences. As we have noted elsewhere in this report, the perceptions and experiences of men and women,
taken as groups, differ in some respects. The experiences of white women and African American,
Hispanic/Latina or Asian American women, as groups, also differ in significant respects. The experiences of
white women also differ from those of white men, and the experiences of minority women, in some respects,
from those of minority men.
In some areas, efforts to gather information about race and ethnicity, as well as gender, have been unavailing.
Where data in public records are not maintained by gender and race/ethnicity, research on gender can more
reliably be done than research on race or ethnicity if lists of names are available. The results of the Attorney
Survey, on the other hand, permit comparison of responses by men and women of different races or ethnicities.
What we have learned so far only emphasizes the importance of collecting and maintaining information, in the
ordinary course of events, on the gender, race and ethnicity of those in the court system.so
We report data here on survey responses of men and women who identify themselves on the Attorney Survey as
"white," as one group, and we report as responses from "minority" men and women responses of those who
identified themselves on the Attorney Survey as (in the words used on the Attorney Survey): (1) African
AmericanIBlack, (2) Asian AmericanlPacific Islander (3) Hispanic/Latina, and (4) Native American. As the
Table below shows, 72% of the minority women responding to the survey are African American, as are 68%
*1739 of the minority men. Recognizing that the experiences of different minority groups may be quite
different, it is nonetheless the case that the numbers of minority respondents in categories other than "African
American" are too small for meaningful statistical analysis. Because of the greater number of African American
attorneys responding, on occasion we will present some data separately for this group.

1. The Racial And Gender Demographics Of Attorney Respondents:
As noted in chapter II, 13% of the women who responded to the survey identified themselves as other than
white. As shown in the table below, 60 attorneys-c-or 8.4% of the women-identified
themselves as African
American women. The population of male attorney respondents is less ethnically and racially diverse than the
female. Of the male attorneys responding, 9.6% identified themselves as other than white.8! Forty-five of the
men=-or 4.7%-are African American.82
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The difference in the degree of racial and ethnic diversity among male and female lawyer respondents raises
interesting questions.83 Does this difference reflect the fact that the male attorneys responding to the Survey are,
as a group, more years out of law school than the women, graduating at a time when racial and ethnic minorities
were less well-represented in law schools? Does this difference reflect different choices made by minority male
attorneys as compared with minority female attorneys whether to pursue practices in litigation? Does it reflect
law school policies or practices-for
example, are there more women of color than men of color being admitted
or graduated? Does the difference reflect different receptivity in the court system to minority men than *1740 to
minority women, or any difference in the degree to which men and women of color are promoted or offered
positions of honor and responsibility? What other factors may account for this?
We can only begin to answer some of these questions. Law school enrollment data indicate that there are more
African American women than men enrolled. According to information compiled by the Association of the Bar
of the City of New York, of the 170 American law schools in 1993, 13.7% of the male students in law school
were members ofa racial or ethnic minority and 19.7% of female students.84 Of the women students, 9.1% are
African American, but only 4.8% of the male students.85 If these data are representative of enrollments in
earlier years, then some of the disproportionality between the number of male and female attorneys who are
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members of racial or ethnic minorities may be accounted for by law school admission and graduation rates.
2. In What Work Settings Within The Profession Do Women And Men Work?
How do the work settings of minority attorneys compare to those of white men and women? Comparable
percentages of minority, African American and white women are in private practice-between
52-54%. For
men, 53% of all the minority men, as well as about 53% of the African American men, compared with 70% of
white men, are in private practice. As to government practice86 31 % of minority women and 29% of white
women are government attorneys, compared with 38% of the minority men and 18% of the white men.87
One noteworthy difference that emerged from the Attorney Survey concerns part-time employment. While
about 9% of all white female respondents reported that they worked part-time, none of the minority women or
men reported that they worked part-time. Of the white men about 1% said they worked part-time. Further
research would be needed to evaluate the possible reasons for the difference in the reported experiences among
women, e.g., differences in the practice settings in which part-time employment is permitted, different interest
*1741 levels between minority women and white women in part-time arrangements, different levels of
economic flexibility to consider part-time work, differences in the perceived or actual willingness on the part of
employers to entertain such arrangements from minority women and white women, or other factors.
The Committee looked at the extent to which minority men and women attorneys moved into senior positions in
their workplaces.
a. In Their Jobs.
Of the minority women in government, 6 out of30 (or 20%) identified themselves as supervisors. (All 6 were
African American; a total of 20 of the minority women in government were African American.) Twenty-four
percent of the white women in government identified themselves as supervisors. A higher percentage of white
men are supervisors than of white women, minority women, or minority men.
Table 2. Government Attorneys88
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In private practice, minority women and men were somewhat less likely than white women, and substantially
less likely than white men, to be partners.89
Table 3. Attorneys

in Private Practice
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b. In Court-Extended
Recognition.
Of the court-appointed attorneys who were on committees of the Court of Appeals between 1986-92,14 women
and 31 men served. Of these, at least 2 of the women and 2 of the men were members of minority groups.
Eighteen women and 59 men attorneys served during the same period on District Court committees. Of these,
the Committee believes that 6 women and 11 men were members of minority groups.so Data inadequacies made
it difficult for this *1742 Committee to determine the racial or ethnic identity of those appointed to such
positions as law clerks, special masters, invitees to the judicial conference and the like.
Question 15 asked attorneys whether, in the last five years, the attorney had "expressed interest to colleagues,
judges or courthouse personnel in serving on any committees" of the Court of Appeals or the District Court.
The results are presented in table form below:
Table 4. Question 15(a)-Expressed
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, ,.....• ,.. ,.....• 16 (19:5%)"········__·······,",·

.No

~O.5%)

Interest in Committees?
White Women

Minority Men

White Men

__ ···-- •.·52Ts:5%)-·--··,·_····,··'---·T2'''{fs%-) -·-~----'-'-'····-·-80(9%)--··-··
563(91.5%)

54 (82%)

783 (90,8%)

As this shows, minority women were more likely to state that they had expressed such an interest than were
white women, and minority men more than white men.
Special analysis of the answers to Question 15(b) was performed of only those respondents who said, on
Question 15(a), that they had expressed an interest. Question 15(b) asked whether, in the last five years, the
respondent had served on any of those court committees. Of those who stated that they had expressed an
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interest, 1 of the minority women, 9 of the white women, 3 of the minority men, and 24 of the white men,
indicated that they had served.91
These numbers tell a complicated story. As indicated above, several men and women of color have served on
court committees, as have greater numbers of women attorneys. It appears that there are lawyers, including
minority attorneys, who would be interested in serving on court committees, who have not had the opportunity
to do so. Interest levels might be even higher if more attorneys were aware of the work of the courts'
committees; even some members of this Committee were not aware of the various opportunities for service to
the Courts. Margin comments on several surveys by both minority and white attorneys, and both male and
female attorneys, expressed a desire to know how to bring one's interest in serving on committees to the
attention of proper *1743 persons. The data thus raise questions whether better communication between the
Courts and the Bar-so
that the Bar can be better informed about such opportunities and the Courts more
informed about possibly interested attorneys-might
increase perceptions of fairness and inclusion of all
members of our legal community.
3. To What Extent Have Minority Women Reported
Observing Or Experiencing
Differences In
Treatment?
Looking first to the reported experiences that survey respondents themselves had, there are differences in the
rate at which certain behaviors are reported to be experienced by minority women as compared with white
women, white men or minority men. In other areas, the reported observations of minority women are quite
similar to those of white women. With respect to all of the data reported below, it bears emphasis that the
overall numbers of minority attorneys are quite small, and thus results must be viewed with caution.
a. Status As Attorney Questioned.
Question 28 asked whether federal judges in this Circuit had questioned the respondent's status as an attorney
or assumed the respondent was not an attorney. Thirty-three percent of minority women (and of African
American women analyzed separately) responded that a federal judge had done this. Of white women, 9%
answered that a federal judge had done this. Of either all minority men, or African American men analyzed
separately, between 9% and 10% had this experience. Among white men, 1% reported having had this
experience.92
b. Not Listened To Due To GenderlRace.
Question 33 asked whether the respondent, while working as a lawyer on a federal matter in this Circuit, had
felt ignored or not listened to because of gender and/or race/ethnicity, by federal judges. Of the minority
women, 39 (61%) said they had not had this experience, 18 (28%) said they had had this experience due to
gender, or a combination of gender and race, and 7 (11 %) said they had had this experience because of their
race.93
*1744 On this point, a minority woman focus group participant described the sensation of being regarded as an
"affirmative action lawyer"-[others
think,] she's just here because she's Black, and so I'll listen to what she
has to say and say, "um-hum."
The perception of some minority women that their gender and race adversely affected their treatment by other
attorneys was echoed as an observation by two of the ten trial-level judges who were asked in interviews
whether they had noticed any differences in the treatment of minority women. One judge commented that while
the situation seemed to the judge to have improved, within recent years the judge had perceived minority
women attorneys, especially in chambers, making points that were not "heard with the same ear" as points made
by other attorneys.
c. Loss Or Gain Of Case Assignments.
Respondents were asked whether they personally had either gained or lost an assignment due to their gender.
Twelve percent of minority women (7/58) and 13.5% of white women reported loss of an assignment because
of gender;94 no minority men and 2% of white men reported such a loss. As to whether the respondent had ever
gained an assignment because of their gender, 14% (8/58) of minority women and 9% of white women
answered yes.95
d. Gender Differences In Reported Observations.
The Committee had the benefit of some analysis of the responses of minority women and men as compared with
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white women and men on the Attorney Survey. Differences in rates of responses on some important
"observation" questions, like that reported above between men and women as a whole, appear to exist if
minority women and men are compared. For example, in responses to Question 24(e), 52% of minority women
respondents (27/52) reported that ("often" or "sometimes") male lawyers interrupted female lawyers more often
than they interrupted other male lawyers in informal proceedings before a judge.96 Fourteen percent of minority
men responding (6/42) reported this happening "often" or "sometimes." Among white attorneys, 42% of the
women *1745 and 5% of the men reported this happening often or sometimes.97
e. Reports of Sexually Suggestive Conduct or Unwanted Sexual Advances: Similarities and Differences.
In some respects the responses of minority women and men are similar to those of white women and men in
reporting on this conduct. For example, very few respondents from either group report judges making sexually
suggestive comments.98 Similarly small percentages of minority women and white women report attorneys
making sexually suggestive comments in proceedings not before judges.99 In other situations the rate at which
such experiences are reported differs.I00 In some settings white women report receiving unwanted sexual
advances more than minority women and in other settings a higher *1746 percentage of minority attorneys
report receiving such unwanted advances.IOI
f. Final Remarks.
Based on analysis to date, and on reports from focus group participants, the Committee believes that further
study of the intersecting influences of gender and race in the lives of attorneys in this Circuit will be
worthwhile.102 Comments by two minority focus group participants capture not only their thoughts but also
those of some nonminority female participants in other groups:
[I]fthere's not enough of us, you're in the spotlight....
I'm not sure non-minorities completely understand the discomfort level that exists in being the only minority in
a situation or being the only female in a situation.
g. work and family
Both men and women reported that juggling the demands of litigation and a family life can be difficult, if not
impossible. Ninety-five percent of female respondents and 88% of male respondents reported that it was
"somewhat" to "very" difficult to balance the demands of a legal career and parenthood. Because women either
in fact or in perception are the primary care givers in a *1747 family, limitations stemming from actual or
perceived family responsibilities appear to fall most heavily on women attorneys.
Several participants suggested that, because many obligations of family life are assumed more by women than
by men, women have more difficulty balancing litigation and family life and accordingly, there is a large
attrition rate among female litigators either to other practice areas or out of the legal field altogether. Survey
data suggest that women, more so than men, may be foregoing families or delaying them in order to pursue their
careers. Twenty-seven percent of female respondents to the Attorney Survey had never been married, compared
to less than 11% of male respondents. Eighty percent of male respondents currently are married, as compared to
less than 57% of female respondents. A somewhat higher percentage of white women are currently married than
of minority women, and a similar pattern prevails among the men.103Forty-six percent of female respondents
had children, whereas 74% of male respondents had children.l04
The majority of all participants-55% of female respondents and 61% of male respondents-reported that the
judges in the D.C. Circuit were either somewhat or very responsive to an attorney's family responsibilities when
it came to scheduling cases. lOS Smaller numbers reported the contrary perception that the judges were
somewhat to very unresponsive, with some specific complaints that requests for scheduling accommodation
connected, e.g., with child care issues, were not granted.l06 Survey results show, however, that of those
respondents who requested extensions or scheduling accommodations from judges to meet family
responsibilities, 89.5% of the women and 88% of the men had their requests granted.l07
Most litigators, however, refrain from seeking schedule extensions or other accommodations to meet family
responsibilities. Eighty-four percent of female *1748 respondents and 78% of male respondents have never
openly based a request to the court for an extension or other change in schedule on family obligations. The
reasons why attorneys do not seek schedule changes to accommodate family obligations are no doubt numerous.
But as one participant said, she does not raise family commitments in the litigation context because any
indication that she has other commitments is taken as a sign of weakness and could be damaging to her
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credibility.
I have never during my practice used with opposing counsel any reference to my personal life or family
responsibilities as an excuse for rescheduling. I never would. I would lie before I would do it. It would be seen
as a sign of weakness.
Pregnancy appeared to present an issue for a significant percentage of female participants in the study. Fortytwo percent of female respondents said that they felt that judges or attorneys in this Circuit were uncomfortable
dealing professionally with a pregnant attorney. Fourteen percent of male attorneys felt the same way. One
woman who had an argument before the Court of Appeals the day before her child was born felt that the judges
were uncomfortable with her pregnancy and refrained from addressing her directly or asking her questions.
"The judges wouldn't look at me or ask questions. All my other arguments-they
would ask questions and look
at me. I am sure it was because I was pregnant. They just kept looking down. I felt so embarrassed." Other
attorneys reported more positive experiences.
Several participants commented that the inflexibility of litigation made it particularly difficult for attorneys who
have spouses who work-a
common phenomenon today-to
pursue both a career in litigation and a family.
Both men and women attorneys with children experience substantial stress from the existing demands of
litigation. One attorney observed that
lawyers in 2 career families ... are both trying to make partners, they have kids-it's
horrendous. They are both
trying to keep their stature in the firms. Double career couples drive everyone crazy ... The younger lawyers
without kids have to bear the burden and be the anchors-it drives them nuts. It drives the old ones ... nuts too

Other participants indicated, however, that as two-career families become more common, attorneys have begun
to recognize the need to accommodate both their schedules and the schedules of attorneys with whom they are
working. As an example of the increasing flexibility that some are seeing in the legal profession, one participant
told this story:
I was involved in a conference call with a lawyer from my firm who [was out of the office] on
maternity leave. There were two attorneys in the D.C. offices, the lawyer from her home ... and
three representatives of our client on the *1749 phone. The woman's child was next to her during
the telephone conversation making noises throughout the conversation. This was about an hour
long phone call. Occasionally we would hear a laugh from the baby in the background. Everyone
in the conversation except for this woman was male. No one voiced any objection, and it went
very smoothly. There were a couple of jokes about the noises that the baby made, and it made me
think that people have really come a long way in many ways that this was perfectly acceptable to
the clients and lawyers involved. Everyone kind of understood that this is sort of the way of the
day. This is how we have to operate. It was a good experience.
h. particular

aspects of civil litigation

1. Attorneys' Fees and Civil Damages
The Committee has found no evidence from reported decisions to suggest that attorney fee awards in cases in
the D.C. Circuit are affected by the gender of the attorney seeking the award. The Committee reviewed over 70
reported cases in courts of the D.C. Circuit to examine whether an attorney's gender had any effect on the
hourly rates applied by courts to determine fee awards. 108 Information with respect to rates was not available in
all cases and, consequently, it does not appear that statistically sound conclusions can be drawn from this
review. Nevertheless, the available information did not reveal any significant differences in the hourly rates
awarded to male attorneys as compared to similarly experienced female attorneys.
In an effort to research whether gender affects damage awards in civil cases, the Committee reviewed diversity
jurisdiction tort cases decided in the D.C. Circuit between 1990 and 1993.109 Using court records, the
Committee sought to obtain data on all cases where a judgment or settlement was reflected in the records of the
court. Of the cases reviewed, only 12 cases reported the amount of damages awarded. There are five other cases
that may report damage awards, but these cases are filed in off-site court storage and have not been reviewed.
Because the sample of cases reporting damage awards is so small, and because the cases are so different, the
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Committee cannot make any meaningful analysis of the information it has collected.
*17502. Jury Instructions
At the request of members of the Task Force, one of the issues that was examined in the summer of 1992 is
whether appropriately gender-neutral language was promoted by the standard form of published jury
instructions then in use in this District Court.
The District of Columbia Task Force on Gender Bias in the Courts, which issued its Final Report in May 1992,
had already called for changes in both jury instructions and court rules to achieve gender neutrality. It found
that many current instructions "are written in language that is not gender neutral." I 10 While recognizing that
judges may alter the standard instructions when given, it noted that "the standard instructions set a tone for the
Courts and Bar (and, where the instructions are not altered, for jurors) that perpetuates stereotypical
assumptions about men and women." I II It recommended use of either gender-neutral language or the actual
gender ofthe relevant participant. Moreover, it concluded that" u se of 'male' terms to include 'female' terms
should be categorically avoided, as the impact is exclusive, not inclusive." I12
We were informed that the judges of this District Court often relied on the Criminal and Civil Jury Instructions
prepared by the Young Lawyers Section of the District of Columbia Bar Association (the "Red" and "Blue"
Books), II 3 and on Devitt, Blackmar & O'Malley's Federal Jury Practice & Instructions. Accordingly, the
editions of these books in use in July 1992 were thoroughly reviewed.1l4 In the time since that initial review,
substantial changes have been made in most of these works so as to make the proposed instructions gender
neutral. Because the works reviewed were in use at least until the summer of 1992 and thus may have
influenced the courts' or attorneys' preparation of standard forms of instructions, we briefly report what we
found at that time and on the nature of some of the changes since then.
Based on the research done in 1992, the Committee reports that:
1. The great majority of the time, throughout the 1978 edition of the D.C. Criminal Instructions then in use, the
masculine pronoun was used to describe defendants, complainants, counsel, witnesses and experts. Of 170
instructions found in this edition of the Red Book, 131 contained masculine-specific language; only 11 referred
to women in any way. Of these 11 instructions which used feminine pronouns, most concern sexual offenses.
The new edition of the Red Book, issued in 1993, substantially eliminated the *1751 implicit assumption that
defendants, counsel and other participants are male. While occasional instances of gender-specific language
remained, most of the instructions in the 1993 edition appeared to be written in gender-neutral language. I 15
2. In the 1981 edition of the Civil Jury Instructions for D.C. then in use, feminine pronouns appeared somewhat
more often than in the 1978 edition of the Criminal Jury Instructions. But the dominant assumption of these
civil jury instructions is that it is men who are the parties, experts or lawyers. Of 223 instructions, 116 had some
masculine-specific language (e.g., "him," "his") while 24 had some feminine-specific language (e.g., "she,"
"her"). Revisions of the Civil Jury book are underway with a new edition expected in late 1995.
3. Because the different volumes of Devitt, Blackmar & O'Malley had been revised at different times, there
were substantial differences in the volumes' sensitivity to gender neutrality. The Third Edition of Volume I,
revised in 1977 and including general instructions for federal criminal cases, assumed that the participants in the
federal court system, including judges, witnesses, experts, plaintiffs and defendants, are men.116 This
assumption was replicated in parts of Volume III, even though it was then in its 4th edition (1987).
Volume II, revised in 1990, together with the new edition of Volume I (1992), reflect a close to comprehensive
effort to incorporate gender-neutral language in standardized instructions. These instructions achieve gender
neutrality through three techniques:
i. encouraging use of participants'

actual names;

ii. avoiding unnecessary use of gender-specific

pronouns; and

iii. using both masculine and feminine alternatives where pronouns are necessary.
Jury instructions that assume that judges, lawyers, parties, witnesses and experts are male are not appropriate.
Many state court task forces, in addition to the one in D.C., have recommended the elimination of gender-biased
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language in standard jury instructions. The editors and compilers of these editions have *1752 been cognizant
of this need. While the Committee has not studied actual jury instructions used in cases in this Circuit in recent
years, it is our expectation that such instructions have been appropriately gender neutral and inclusive in their
use of language, and that jury instructions given in the future will be as well.
3. Bankruptcy
As noted in Chapter II, significant numbers of women and men come into contact with the federal courts of this
Circuit as debtors in bankruptcy. While the bankruptcy caseload of this District is relatively small, in both 1992
and in the 12 months ending September 30, 1993 there were more than 1,300 bankruptcy petitions filed with the
Bankruptcy Court. 117
In order to determine the effects of gender in this specialized area of practice, the Committee has sought to (1)
identify the gender composition of the Bankruptcy Court and of the Bar of bankruptcy attorneys, (2) examine
litigation-related interactions in bankruptcy matters and (3) examine the fmancial situations leading to men's
and women's bankruptcy petitions to determine whether they may be differently impacted by such proceedings.
Information was gathered from a variety of sources: a review of the academic literature and other published
sources; confidential interviews with practitioners; the Attorney Survey; two focus groups, one with male and
female attorneys specializing in business bankruptcies and the other with male and female attorneys specializing
in consumer bankruptcy; and a review of two student papers reporting on filings by male and female debtors in
1992 and 1993, and on business filings in 1990 and 1992.
a. Women and Men as Participants.
i. Judges, Trustees and Court Employees. The Bankruptcy Court of the District of Columbia has one full time
sitting judge, who is male. He has at times been assisted 3-4 days a month by a visiting male judge. There are
six panel trustees: five Chapter 7 trustees, all male, and one Chapter 13 trustee, a female. I18 This may be
compared with national data, showing that 10.5% of the Chapter 7 trustees are female, and 17% of the Chapter
13 trustees. I19 The *1753 relatively low volume of bankruptcies in this district has meant that there have been
virtually no new appointments to the trustee panel in recent years.120 Finally, in the Bankruptcy Clerk's Office
and courtroom, there are 16 employees, of whom 12 are female.121
ii. Attorneys. According to one widely used directory, 18% of the practicing bankruptcy attorneys in
Washington D.C. are women.122 Looking at the Attorney Survey, 2.9% of the female attorney respondents and
3.4% of the male survey respondents indicated a specialty in bankruptcy law.123 A male focus group participant
commented that there are "a lot of women in the bankruptcy practice-that
are really kinds of leaders in the
field ...." Two female participants took issue, expressing the view that there were very few women at meetings
of organizations relating to bankruptcy and that it was "demoralizing [to be] part of a legal community where
you are not represented at levels that are considered an achievement."
iii. Litigants. In this District, about 10% of the case filings are business bankruptcies under Chapter 7 or Chapter
11, and the remaining are consumer bankruptcies filed under Chapter 7 and Chapter 13.124 Individuals may file
for bankruptcy individually, or, if they are married, jointly with their spouse. In this District in the last two
years, fewer than 8% of the consumer cases involve joint filings by married couples. Most of the consumer
filings are by individuals filing singly. 125
*1754 As noted earlier in Chapter II, women debtors are parties in more than half the total consumer filings and
roughly equal or larger numbers of women than of men filed single petitions. Women do not appear to be as
substantially involved as principals in the business bankruptcies filed in this district. Among the 108 businessrelated bankruptcy petitions filed in this district in 1992, in 39 (36%) one or more women are identified as either
a debtor, a single or joint owner, a signing officer, another officer, or a shareholder.126 In the remaining 69
business-related
bankruptcy filings, no women's names appear in connection with the ownership or
management of the debtor.
b. Interactions And The Treatment Of Women And Men In Bankruptcy.
i. In Court. The Bankruptcy Court in this district was praised by both female and male attorneys for its fairness
and evenhandedness. The permanent judge was described as "absolutely gender-neutral," and the theme that
"Washington is more civilized" was repeated in this specialized practice context. As noted above, focus group
participants had not observed clients being treated differently in court because of their gender.
ii. Among Attorneys. Attorney Survey data (to the extent analyzed) reveal some of the same kinds of
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observations about interactions among attorneys as have been noted above for the general litigation bar.127
Generally positive *1755 interactions among counsel were reported by focus group participants. Some focus
group participants reported that the bankruptcy bar was more civil than the bar as a whole, in part because its
small size and the shared experiences of representing creditors created incentives for attorneys to develop good
working relationships with their peers.128 This view was not universally shared, as one female practitioner
described the bankruptcy bar as "brutal."129 Another echoed a complaint made by women in other practice
areas that, while female attorneys worked closely with male attorneys, they did not get referrals of business. 130
iii. Client Interactions. Filing for bankruptcy is not an easy decision lightly taken by those involved. Bankruptcy
attorneys deal routinely with clients whose lives are in disarray because of fmancial collapse. In this District, as
noted above, roughly half of the consumer debtors are female.
In client interactions, some attorneys felt that women were at an advantage in dealing with female clients. One
attorney reported several women clients saying to her that they did not think they could have talked as
comfortably to a male attorney. This possibility-that
female clients might be more comfortable with women
attorneys in bankruptcy-was
echoed by several participants. Emphasis was also placed, however, on the fact
that all attorneys have individual counselling styles which do not necessarily correlate with their gender.
In dealing with business-related bankruptcies, the converse was reported. In D.C., according to census data,
63% of businesses are owned by men.I31 Client contacts in business bankruptcies are predominantly male.
Some focus group participants noted male clients feeling a "comfort level" with male attorneys that they did not
necessarily feel with female attorneys. Participants noted that this behavior occurred less often as women
became older and more experienced. Thus, in the area of business bankruptcies, male client preferences may
work to the disadvantage of female attorneys.132
*1756 c. Men And Women Debtors In Bankruptcy Court.
i. Consumer Cases. Both male and female filers seek relief from the bankruptcy laws when they are in dire
financial straits. But the circumstances and causes of this financial collapse may differ for men and women.
Before the question of whether bankruptcy affects men and women differently can be answered, the
circumstances of male and female debtors must be understood.
Based on a small sample of cases in this district, it appears that women filing alone have a higher incidence of
medical debt than do men filing alone.l33 Many reasons for this difference may exist, including the fact that
female debtors are more likely to be responsible for children than are male debtors,134 the possibility that
female debtors may receive more regular medical care than male debtors, or the possibility that female debtors
may be more likely to have jobs which do not provide health insurance. For those debtors with large medical
debt, the authors of a leading study on consumer bankruptcy note, the bankruptcy system functions as an insurer
oflast resort-and
it appears to do so to a greater extent for women than for men.I35 The high rate of medical
debts of *1757 women may also be related to the effects of divorce and separation on women. Divorce rates are
substantially higher among those filing for bankruptcy than in the general adult population.l36
While many scholars have given attention to the need to clarify the impact of bankruptcy law on enforcement of
child and spousal support obligations,137 in this District only one reported decision on this subject since 1980
has been found.I38 Further research would be required to determine what, if any, effect on women and men the
administration of the exemption from dischargeability for spousal support obligations in this District has had.
One perception held by some bankruptcy practitioners and others involved in the bankruptcy system is that
women debtors have more credit card debt than male debtors.139 A student study of a limited sample of
bankruptcy files in this district found that, contrary to these perceptions, women debtors had slightly-less credit
debt, proportional to their unsecured debt, than male debtors.140
*1758 ii. Access To Bankruptcy Remedies. Bankruptcy is a valuable remedy, but can only be used by those
who are legally entitled to invoke it, who know about it, and who have the time and resources to invoke its
protection. Focus group data identified concerns in this area.
Several participants noted their clients' ignorance of how bankruptcy worked, though, contrary to the
assumptions of some legal scholars, at least one practitioner reported that the ignorance was shared equally by
men and women. 141 Many debtors at least initially file pro se, presumably because they do not know or believe
they cannot afford an attorney.142 Pro se petitioners appear more likely to be unsuccessful than others in
obtaining dischargesn-n in the limited sample more of the male than of the female pro se cases were dismissed,
but the numbers are so small that further research would be needed to determine whether dismissals relate
systematically in any way to gender.I44 Unsuccessful petitions can mean that while the filer's debts are not
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discharged, the person's credit record may be impaired by the adverse effects of having filed.i-ts
*1759 iii. Business Cases. Efforts to determine whether, in business-related filings, there were any differences
in the treatment of women and men were hampered by limited data and the Committee has no data to report.146
4. Equality Law
Federal courts have played an important role in helping to secure equality of treatment and opportunity to
women and men in both government and private settings. Among "equality law" cases, employment
discrimination cases represent the largest category of litigation involving statutory rights to equality of
treatment in which federal courts are given jurisdiction by Congress.147 Equal employment cases are one of the
principal areas in which ordinary citizens, from all walks of life and from all gender, race and ethnic groups
have contact with the federal courts. Because these suits concern people's means of livelihood, they are of great
importance to the individuals who bring them.
For these reasons, the Committee concluded it was important to look at employment discrimination cases. In
addition to research through the Attorney Survey, the Employee Survey, the judges' interviews and attorney
focus groups,148 the Equality Law Subcommittee launched, but was unable to complete in the time available, an
empirical study of trial court decisions in employment *1760 discrimination cases.149 The data available to the
Committee are thus primarily perception data, and do not answer questions about how cases are actually
decided. But as a result of its inquiries, the Committee gained significant insight into perceptions conceming (1)
judges' attitudes towards equality law cases, (1) decisionmakers' treatment of parties, and (3) the treatment of
attorneys. These are discussed below.
a. Perceptions of Judges' Attitudes Towards Employment Discrimination Cases.
For the parties who bring employment discrimination lawsuits, not only the reality but the appearance of
impartiality in decisionmaking is of importance. Early in the Committee's work, it learned that some attorneys
perceived that equal employment cases were treated by judges as unimportant. In order to determine the extent
of this perception, the Attorney Survey asked whether, in the prior five years, a federal judge in this circuit had
treated any of 11 types of cases in which the attorney had participated (including employment discrimination
cases) as if the case were unimportant or a waste of the judge's time.ISO
Twenty-six percent of the women attorneys with experience in gender-based employment discrimination cases
indicated that they had observed a judge treat such cases as if they were unimportant or a waste of time. Men
with experience in this field were less likely than women to have this perception, and the difference between the
perceptions of men and women was greatest for this category of cases.1S1
*1761 Smaller percentages of attorneys had this perception about review of agency rule-making; civil suits
brought by the government; individual bankruptcy cases; corporate bankruptcy cases; and tax cases. On the
other hand, comparable or larger percentages of attorneys had this perception about tort actions; FOIA cases;
prisoner petitions and criminal cases.isz Among employees, 16% reported observing a judge treat an
employment discrimination case as unimportant or a waste of time-a higher percentage than for any other case
category apart from prisoner petitions. 153
*1762 While substantial majorities of both attorneys and employees responded negatively to this question, the
significant minority of attorneys and employees who report this observation suggests that concerns raised by
individual attorneys in focus groups and in public testimony are not isolated. At the Public Hearing held by the
Special Committee on Race and Ethnicity, witnesses indicated their view that some judges in the Circuit regard
claims of discrimination as "nuisance cases ... that ought never to have been brought.. .."154 Many focus group
participants stated their view that some judges dislike equal employment cases, a perception voiced equally by
plaintiff and defense attorneys, male and female, and of differing races/ethnicities.155
The accuracy of the perception that some judges hold these views was confirmed in judges' interviews. Three of
the trial court judges spoke unfavorably about employment discrimination cases,156 and one appellate judge
identified an "attitude" of some appellate judges that a title VII plaintiff is simply a "disgruntled employee." 157
The Committee has no data on the accuracy of these judges' perceptions, or on the relationship--if
anybetween judges' expression of such views and how they decide cases before them.
*1763 However, there is a perception among a small but not insignificant minority of attorneys in the equal
employment bar and among a comparable minority of court employees that some members of these courts
dislike employment discrimination cases. This perception appears accurately to reflect the expressed views of a
small number of judges. The Committee recognizes that the great majority of both attorneys and employees had
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not observed judges treating as unimportant these, or other, cases asked about. Particularly in light of the
historic and continuing role of federal courts in adjudicating equal employment claims, even occasional judicial
expressions of distaste for this class of cases may erode public confidence in the impartiality of the federal
courts. As noted by a witness at the public hearing, in discrimination cases people put
their own personal dignity ... out for public view and review in a way that doesn't happen in other cases ....
In that sense, it's very different from a corporate case where a judge ... [need] not worry about the feelings or
sensitivities of a corporation walking away with ... a feeling that there has been an appearance ofbias .... 158
In these cases, then, it is particularly important for all participants to be sensitive to the need for ordinary
citizens, as parties, not only to receive fair treatment but to believe that they receive fair treatment in courts that
impartially entertain their claims.
b. Perceptions Concerning Treatment of Parties.
The Committee also learned about attorneys' perceptions of the treatment of parties in employment
discrimination cases, in three specific areas: i) access to the courts by people who believe they are victims of
employment discrimination; ii) perceptions of attorney gender affecting party outcome; and iii) perceptions of
gender affecting monetary recovery.
i. Access To The Courts. A concern that emerged during the Committee's work, related somewhat to the
perception that some judges dislike employment discrimination cases, was the belief that such attitudes can lead
to reduced access to the courts. A number of attorneys perceive that some judges treat attorneys' fees decisions
in such cases more skeptically than in other kinds of cases.tss Attorneys representing plaintiffs in employment
discrimination cases *1764 voiced this perception in focus groups as well. 160During judicial interviews as well,
the ability of plaintiffs, and particularly minority women, to obtain counsel in these cases was noted with
concern. 161
ii. Effect of Attorney's Gender on Case Outcome. As briefly noted earlier, the Attorney Survey disclosed that
substantial minorities of male and female attorneys believe that, in the defense of gender discrimination
employment claims brought by female plaintiffs, the client's interests would be better served by a female than a
male defense counsel. Question 39 on the Attorney Survey asked respondents with experience to state, with
respect to several different kinds of cases, whether they thought "clients would be better served by male or
female counsel, or that gender makes no difference."162 With respect to most of the categories asked about,
close to 90% or more of both men and women attorneys believe that the gender of the attorney makes no
difference to how well the client is served.163 But with respect to "a corporate defendant in an employment
discrimination suit brought by a female plaintiff," 41% of the male respondents and 36% of the female
respondents thought the defendant's interests would be best served by having a female attorney. 164
*1765 When trial judges were asked during their interviews about this response to the Attorney Survey, eight
judges said the perception was inaccurate, and three of the eight further thought that the fmder of fact would
fmd this tactic "transparent" or "offensive." Three judges, however, felt that the perception that a woman would
better serve the needs of the corporate client in such a case was accurate.165 In a related discussion, one judge
commented that such a tactic could affect a decisionmaker's "subconscious response," thus suggesting a
possible rationale for some attorneys' view that the client would be better served by a female counsel.ise
The gender of the attorney was seen as having a possible impact in a different sense, as well. One judge noted
that in identifying counsel to be appointed for unrepresented plaintiffs, he "would think of the sex of the
attorney." A second commented:
a woman attorney representing a woman in a sex discrimination case may have a heightened
sensitivity to conduct alleged to be discriminatory by a woman plaintiff. Speaking not as a
judicial officer I think there are grey areas where women and men have different perceptions of
what constitutes sex discrimination. If my opinion has any validity, the different perception or
understanding of what constitutes sex discrimination could affect the way a female attorney as
opposed to a male attorney would present a sex discrimination case to a judge or jury. 167
The Committee cannot speak to the accuracy of the perception that an attorney's gender, though legally
irrelevant, might affect a decision on the merits as to whether a corporation has discriminated against a woman
employee, or that, in some cases, a female attorney may have a different sensitivity *1766 to gender
discrimination cases than a male attorney. Awareness that some attorneys and judges have these perceptions
should help the Bench and the Bar more fully appreciate the sometimes subtle effects of gender in the litigation
of these cases.
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iii. Gender-Based Actuarial or Earnings Tables. As noted briefly above, the Attorney Survey revealed that a
small percentage of practitioners with experience thought that women parties in these courts may have been
awarded lower monetary relief than men because of their gender. Question 42(b) asked "whether in the last five
years you have observed" that "[a] party is awarded a lower measure of damages apparently because of gender
(e.g., through reliance on sex-segregated actuarial or earnings tables)" in the D.C. Circuit federal courts.
Nineteen percent of women attorneys with experience reported observing that female parties had been burdened
in this way. 168
c. Treatment of Attorneys In Equal Employment Litigation by Judges and Counsel.
Several focus group participants noted their perception that judges in this Circuit treat attorneys equally, without
regard to the attorney's gender, race, or ethnicity. This view was voiced by plaintiff and defense attorneys.l69
This focus group data tends to be corroborated by the results of the Attorney Survey as well as the Litigation
Process focus groups, discussed in earlier sections of this Chapter. In contrast to their perceptions of how judges
treat attorneys, women litigators voiced concern about their treatment by male opposing counsel in these cases.
Several female defense attorneys commented that male opposing counsel were condescending or overly
solicitous towards them, with the apparent intention of gaining an advantage. Female counsel for plaintiffs
echoed these comments, also noting that male opposing counsel had on occasion treated them in a demeaning
fashion or ignored them and dealt only with their male co-counsel.rzo
*1767 5. Administrative Law
Many cases in the litigation process of the federal courts of this Circuit are initially decided in executive branch
or independent regulatory agencies. The D.C. Circuit is the pre-eminent administrative law court in the country,
and cases that begin in agencies are a uniquely important part of this Circuit's litigation docket. According to
the 1993 Annual Report, 52% of the Court of Appeals docket consisted of cases involving direct review of
administrative agency actions; in 1992, these cases comprised 44% of the cases in the Court of Appeals. And
20.1 % of all agency appeals in the United States in 1992 were heard in the D.C. Circuit.171
For these reasons, the Committee considered it important to examine the impact of gender in the practice of
administrative law and to consider whether practice in the administrative arena affected practice in these federal
courts. This Circuit has a unique docket of administrative cases, with emphasis on review of major regulatory
action and a comparatively smaller docket of agency cases involving individual parties.l72 In light of this
docket, the Committee's work has focussed less on gender in particular administrative law cases and principally
on attorneys' experiences.
As noted above, "administrative/regulatory"
law is, apart from "litigation," the single largest area of
specialization reported by both men and women lawyers in the survey. The Committee sought to learn whether
there were aspects of this distinctive practice area that affected men and women differently, both in the federal
courts themselves and in their practice before those administrative agencies whose decisions are reviewed in
these courts.
Much of the data concerning experiences of attorneys in this practice area in the federal courts have been
reported in connection with the overall discussion of litigation. This section will, accordingly, concentrate on
the relationship *1768 between administrative agency practice and litigation in the federal courts here.
The lawyers who appear before the federal courts in administrative law cases also typically practice before
federal administrative law judges (ALJs) and other agency decisionmakers. Participation by attorneys in stages
of a case that take place before administrative decisionmakers may have an impact on the attorneys' later
participation in the case on review in the federal courts. Understanding attorneys' experiences before the
administrative decision-maker in cases subject to review in this Circuit is thus essential to a full evaluation of
the litigation process here.
Based principally on analysis of the Attorney Survey results, together with focus groups of attorneys practicing
in the fields of communications, energy and environmental law, 173 and data provided by court and government
offices, the Committee has identified several general themes or fmdings respecting gender in the practice of
administrative law:
First, substantial numbers of women are engaged in administrative/regulatory
practice in this Circuit. With
virtually no exceptions in this practice area, the message from those attorneys from whom this Committee heard

West.lawNexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.

27

CHAPTER

III: THE LITIGATION

PROCESS IN THIS CIRCUIT, 84 Geo. LJ.1702

was that this Circuit is a more congenial place for women to practice, and was more free from overt
manifestations of gender bias against attorneys, than others. This conclusion is well-supported above, and will
not be elaborated further here.
Second, the percentage of administrative law judges who are women is much smaller than the comparable
percentages of either the federal judges of this Circuit or of the Bar of this Circuit. Some women attorneys
perceive differential treatment based on gender in the agency setting that impairs their ability to take on
leadership roles in that setting. This perception, in turn, may adversely affect their participation on review
before the federal courts of this Circuit.
*1769 Third, significant minorities of women perceive subtle differences in the way they are treated, both by
federal judges and administrative law judges in this Circuit, that may adversely affect their practice of law.
Some attorneys favorably distinguished the behavior of the federal judges in this Circuit from that of a small
number of administrative law judges.
Fourth, as is more generally the case, many attorneys distinguished between the behavior of the federal court
judges and that of other counsel. Substantial numbers of women perceive that male attorneys fail to treat them
with equality in aspects of the litigation process, particularly in settings not directly before a judge.
The bases for these fmdings are set forth below.
1. Who Are The Attorneys?
Analysis of data on areas of specialization shows that 31 % of the female attorneys and 24% of the male
attorneys responding to the Attorney Survey indicated that "administrative/regulatory"
law was their area of
specialization.174 Apart from "litigation (civil)," this was the single most frequently cited area of all specialties
among all attorneys, taken as a whole.
Analysis of the survey responses of men and women of color yield different results. Fifteen percent of African
American women list "administrative/regulatory"
work as a specialty and 9% of the African American men do.
Among all minority attorneys, 24% of the women and 9% of the men list this specialty. Among white women,
about 33% identified this as a specialization area, as did 25% of the white men.
Many women practice in the fields of administrative and regulatory law-indeed,
a higher percentage of the
women survey respondents than of the men. However, fewer women (particularly from private firms) seem to
be appearing in major roles in appellate litigation involving administrative cases than are practicing in the field.
Of those attorneys who argued administrative law cases that resulted in published opinions in the Court of
Appeals in 1993, 84% were male and 16% were female. Just over 7% of the non-government practitioners who
argued in these cases were female.175
2. Who Are The Judges?
The relatively low numbers of female administrative law judges nationwide were described in the Ninth
Circuit's report and in a 1992 study by the *1770 Administrative Conference of the United States. 176According
to data supplied to this Committee on May 3, 1994 by the Office of Personnel Management ("OPM"),
nationwide there are a total of 1,213 administrative law judges, 96 of whom are women (7.9%) and 1,117 of
whom are men (92.1%).177 In the District of Columbia area, as of February, 1993 there were 195 "D.C. area
ALJs," of whom 185 were male and 185 were white.178 At that time, 5.1% of the D.C. area ALJs were female.
More recent figures show that as of May 3, 1994, there were 175 D.C. area ALJs, of whom 12 were women.
Thus, women now constitute 6.9% of the D.C. area administrative law judges and men constitute 93.1%.179 By
contrast, at least 21 % of the Bar of the District Court here is female and 21 % of the Article III judges on the
District Court and Court of Appeals are female.
The 1992 report of the Administrative Conference of the United States 180 *1771 concluded that the Veteran's
Preference181 was a "key reason" why there were so few women administrative law judges. 182 The February
1993 data from the D.C. Area administrative law judges suggest the presence of this effect here: Among the 195
D.C. Area administrative law judges as of that date, 129- 66.2o/o-were veterans, and 66--33.8o/o-were
nonveterans.tss
The relatively low number of women administrative law judges is worth noting because the gender of the judge
is one aspect of the overall context in which litigation interactions occur. The effect a judge's gender may have
on courtroom interactions, though not systematically explored in the Attorney Survey, is suggested by focus
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group data.184 Several female participants
adverse treatment of female lawyers by
responsibilities to male attorneys in order
present data determine how widespread
responsibilities at the administrative level
in the litigation.

indicated that, because of what they perceived to be different and
particular male administrative law judges, they had handed over
to protect their clients' interests. While the Committee cannot from
this phenomenon may be, as noted below such an allocation of
can adversely affect women's ability to take on leadership roles later

3. Are There Barriers To Full And Effective Participation
Of Female Attorneys In Administrative
Litigation?
As noted earlier in this Chapter, survey results do reveal some differences in women's and men's perceptions
and observations of how judges treat them. The Committee has sought to determine whether these differences
exist among those specializing in administrative/regulatory
law, and especially among attorneys *1772
practicing in the three areas identified above.iss As one focus group participant commented, "In the old days
there was a sharp bright line for gender bias. Now it's more subtle. It's harder to defme the problem now." We
briefly discuss some of the more subtle aspects of the perceived difference in treatment.
i. Assuming Female Attorney Is Not An Attorney
As discussed above, part of an attorney's success depends on being recognized as a professional---clients, for
example, are less likely to have confidence in a person who is not perceived to be an attorney. Question 28 of
the Survey asked men and women to report whether, in the prior five years, a federal judge, or an administrative
judge, had assumed they were not an attorney or questioned their status as an attorney. As noted earlier, some
12% of women respondents overall reported that federal judges had treated them in this way. Less than 2% of
male respondents overall had experienced this treatment. About 11% of women respondents overall reported
that a federal administrative law judge, administrative judge or hearing examiner had treated them in this way,
and about 1% of the male respondents so reported.
Among those who identified themselves as practicing administrative law
administrative specialties studied by the Committee, 10% of the women
experience with federal judges. Thirteen percent (13%) of the women reported
with administrative judges. For men who identified themselves as practicing
reported this experience with federal judges or with administrative judges.

or in one of the three principal
reported that they had had this
that they had had this experience
administrative law, less than 1%

ii. Perception That One Is Ignored Due To Gender Or Race
As noted earlier, lawyers want to have their views taken seriously-it
is necessary to their effectiveness as
advocates. Question 33( c) asks respondents whether they have been ignored or not listened to by federal
administrative law judges, administrative judges or hearing examiners because of their gender, their race, or
their gender and race. Of all survey respondents, 12% of the women answered affirmatively, with most
attributing the "not listening" to gender.ise Of the male respondents, 2% answered affirmatively, and of those
*1773 saying yes, most attributed the "not listening" to their race. I87 For almost 12% of the overall group of
female respondents, then, gender was perceived to play a role in the degree to which federal administrative
decisionmakers were attentive to their arguments.
Among those who identify themselves as specializing in administrative law as defined above, 15% of the
women reported having this experience with administrative judges, as compared with 7% who reported this
experience before federal judges. I88 Two percent of the male administrative lawyers reported that a federal
judge had ignored them because of race or gender, while 3% reported this experience with an administrative
judge. Among the women who practice administrative law, then, more than twice as many report being ignored
because of their gender by administrative judges as report this practice from judges in the federal courthouse.
The impact on client confidence of such behavior in the administrative setting came up in focus groups. One
attorney described an incident in which a female partner specializing in work before a particular agency brought
with her a male partner having expertise in antitrust issues but with no expertise before the agency, and who had
never appeared before the agency previously:
The female partner was an [agency] expert-she
had years of experience and these were her
clients ... Every time she stood up the judge told her to sit down and be quiet. Every time a male
stood up-including
her partner-he
listened. The judge treated the men in a very different way,
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including the antitrust partner who knew nothing about [the agency]. This ... degraded the
woman partner and changed the client's perception of her. It created a problem for the client,
whose attention shifts to the lawyer being valued by the judge.
iii. Leadership Roles In Litigation
What impact do these perceived subtle differences have? Working from both the Survey data and data from
focus groups, the Committee believes that perceptions of differences in treatment may playa role in hindering
women attorneys' progress towards full participation in leadership roles in administrative litigation. Without
further research, however, no more definite conclusion can be drawn nor can estimates of magnitude of effect
be given. 189
*1774 In one administrative law focus group, the first response to the opening question ("What does gender bias
mean in the context of the federal courts of this Circuit?") was: "Who gets to argue. When cases get to the D.C.
Circuit, women do not get to argue." Some attorneys attribute this to client bias, and recount efforts by clients to
have them pulled off cases that they had worked on before agencies because they "did not want a woman to
argue in the Court of Appeals." Others question whether it is a client issue, or a law firm issue. 190
Still another possibility may lie in the allocation of responsibilities in the administrative proceeding.
attorney expressed the view that:
Gender bias plays out when determining who gets to cross-examine whom. Who gets the plum
assignments such as who cross examines the applicant's chief witness. That assignment gives
one control over what's in the record and what arguments go in the brief. It's about control and
power to make the winning arguments and to control the case.191

One

The importance of control of litigation at the administrative level was emphasized by others:
Appearing before the administrative law judges is an important part of our practice, more
important than most other parts. At the Circuit court level, [sic] certainly stepping up a level. But
at trial [before an administrative law judge] while you know you will get to do something,
because the proceedings are so long, who gets to cross-examine the big witness is an issue.192
*1775 Several female attorneys told of their own decisions to withdraw from a planned role in a case, or to
arrange for a male attorney to handle particular cross examinations, due to their perceptions that differences in
treatment of women attorneys by particular administrative law judges could adversely affect the client's
interest. One attorney said, "I may have to go to a client, and say I am pulling out and substituting a male."
Another attorney said, "I sometimes recommend to clients that a man must be put in as a figurehead." Still
another said, "We sometimes coordinate with other intervenors, to get men to do the leading cross-examination
...." Since participants also believed that getting to do cross-examinations
of leading witnesses at the
administrative trial stage was a "plum assignment," allowing one to control the development of the record and
the shape of the case, the implications of such problems-or
perceived problems-for
the successful
participation of women attorneys in leadership roles in litigation before the D.C. Circuit are many. Assuming a
substantial role in the administrative setting not only may enhance the attorney's credibility with the client, it
also permits one to control the development of the record and become most knowledgeable about the record.
This, in tum, may facilitate obtaining the lead assignment in court of appeals review.
The absence of quantitative data must be noted as an obstacle to the Committee's reaching conclusions on the
magnitude of the problems reported by some women attorneys. While several women focus group members
reported experiencing what they perceived to be bias against themselves or female witnesses by administrative
judges in cases subject to review in this Circuit, others disagreed. One attorney commented as to a particular
incident, "I've seen that judge be rude to everyone. I don't see it as based on gender." Others noted that other
administrative law judges before whom they appeared were "fine," and emphasized that their perceptions of
gender-related differences in treatment pertained only to certain particular judges.
Attorneys also discussed whether some administrative judges treated women attorneys more favorably than
men.193 Different views about such treatment emerged. The following dialogue ensued about a report of
favorable treatment of a female attorney, described in note 193, supra:
Atty 1: Was it patronizing?
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Atty 2: No.
*1776 Atty 3: But as a woman, I don't want that. I don't want to get my reputation that way, it's demeaning.
We shouldn't want preferential treatment because we're women. We should just want to be treated equally.
Atty 2: No judge treats everyone equally.
By comparison to the discussion of administrative judges by participants in the three administrative law focus
groups, fewer incidents of gender-biased behaviors in recent years by Article III judges in this Circuit were
reported in these focus groupS.194 Indeed, when asked whether they were aware of situations within the last five
years when a judge had acted differently to a woman attorney as compared with men attorneys in the case, most
focus group members said nO.195
iv. Treatment By Other Attorneys In Litigation: An Area Of Concern
As earlier portions of this Chapter indicate, and as is also true for attorneys in this practice area, levels of
complaint by women about gender-biased behavior of male attorneys are higher than their complaints about
judges.196 Because this has been fully dealt with above, the Committee notes here only those reports from the
administrative law focus groups that some women attorneys felt that they have an "extra hurdle" to leap to
establish their credibility and competence as attorneys, a sense that men are "presumed" to be competent
attorneys and that women have to prove themselves more. One attorney said, "Many times I felt like I was
starting out in a trough, 'prove yourself, honey,' was the attitude of the people." This comment was repeated, in
different language, by others, and also emerges in margin comments.
v. Enough Women Not To Be "Different"
Another note was sounded in these focus groups-the
significance of how many women are in a particular field.
In one focus group an attorney joked that there were now enough women that even if a women attorney acted
unpleasantly, this conduct would no longer be regarded as "representative" of "women." In another focus group,
attorneys from two different firms--one with a large number of female attorneys in the specialty, the other
without-seemed
to agree that the numbers made a significant difference in the degree of inclusion and *1777
full participation women attorneys enjoyed. 197
The point is a more general one: the numbers of women at each point in the federal judicial system, and the
administrative law system that lies behind it, contribute to the degree to which female practitioners feel
comfortable and able fully to participate. As more women continue to enter the field and rise to leadership
positions on the Bench and in the Bar, the environment for full and equal participation of women and men
attorneys in all phases of administrative litigation is likely to improve.
Editor's Note: References in the Report to appendices or surveys are to materials found in II The Gender, Race,
and Ethnic Bias Task Force Project in the D.C. Circuit (1995) (on file with The Georgetown Law Journal). The
Report of the Special Committee on Gender includes the following appendices found in that volume but not
reproduced here: (a) Acknowledgements;
(b) Public Documents Concerning the Task Force; (c) Technical
Appendices; (d) the Attorney Survey Cover Letter and Results; (f) Guidelines for Focus Groups, Employee
Interviews; (g) Guidelines and Questions for Judges' Interviews; (h) The Public Notice; and (J) Bibliography of
Task Force Reports on Gender. The reference in the Co-Chairs' Postscript to the action ofthe Judicial Council
reported elsewhere in the volume is to material found in I The Gender, Race, and Ethnic Bias Task Force
Project in the D.C. Circuit (1995) (on file with The Georgetown Law Journal).
Footnotes
For further discussion, see Appendix C, Technical Appendices to this Report.
2

In addition to the quantitative survey results, margin comments on the surveys were manually collated and
reviewed. Margin comments can be useful in explaining or qualifying attorneys' responses to questions and may
provide information on attorneys' personal experiences of the impact of gender on individual lives. As with other
qualitative data (see discussion of focus groups below), margin comments cannot be used to indicate the frequency
of particular experiences; attorneys may have identical experiences but some will choose to take the time to
describe them in a margin comment and others will not. Margin comments can provide, however, useful
illustrations ofthe issues explored in a quantitative fashion by the questionnaire.
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3

See Attorney Survey Question 24(e)(l), (2) (Appendix D).

4

See Attorney Survey Question 37(d) (Appendix D).

5

Indeed, Attorney Survey Question 32 explicitly seeks information about whether the respondent had either observed
or experienced certain behaviors from courthouse personnel.

6

One male attorney, for example, wrote a margin comment explaining that "in the few cases I have had in the D.C.
Circuit during the past five years, counsel on both sides have been males and the judges have been male."

7

Other theories for why, on "observation" questions about treatment of women attorneys, there is a gap in the
frequency and intensity of reported observations by men and by women, look in contrary directions. On the one
hand, one might think that those who have not been subject to differential treatment simply may not notice when
others are subject to it. On the other hand, one might think that those who have suffered from differential treatment
could be more likely to see it where it does not exist.

8

Male and female responses to various behaviors often change in a parallel direction. Women, as a group, tend to
perceive a greater amount of differential treatment of women than men do, but when an increased number of
women report seeing one behavior, as compared to another, often an increased number of men report seeing the
same behavior.

9

See Federal Judicial Center, Studying the Role of Gender in the Federal Courts: A Research Guide 39-48
(Preliminary Version June 27, 1994). Other task forces have used both surveys and focus groups to explore the
impact of gender. See Deborah R. Hensler, Studying Gender Bias in the Courts: Stories and Statistics, 45 Stan. L.
Rev. 2187 (1993).

10

Altogether, 12 trial level judges and 3 judges of the Court of Appeals participated in interviews; two other Court of
Appeals judges provided brief written responses. See Appendix F (protocol for Judges' Interviews).

11

We did not ask specific questions about "progress" in either the Attorney Surveyor in focus groups, and therefore,
the information on this matter is more anecdotal than systematic, emerging primarily through focus groups and
margin comments on surveys. Most who spoke to this issue were in agreement that overt forms of gender-biased
language or conduct are found in smaller numbers in the federal courts in this jurisdiction than many others, and in
smaller numbers than they used to be. As one attorney in a focus group said, "The D.C. Circuit is one of the most
open-minded!"
Some attorneys noted, however, that episodes of apparent gender bias in other circuits were still a part of their
experience. One margin comment said: "I understand that this survey is intended to review the attitudes expressed
in this Court, but you should understand that [you] are only getting a slice of the picture if you wish to understand
what women who practice in the District of Columbia face every day." Others noted encountering certain behaviors
more often in "other district courts," and urged that we "encourage [other federal courts to] address gender and
racial bias issues." Focus groups as well as survey comments noted instances of perceived gender-biased treatment
before other courts. Although this Committee has not examined such experiences elsewhere, we do note comments
suggesting that such treatment elsewhere may affect women's practices here. One focus group participant, after
recounting a recent incident of what was perceived to be biased behavior that took place in the presence of other
Washington D.C. lawyers in another federal jurisdiction, noted "particularly in Washington ... people who practice
here, practice in other jurisdictions ... everybody is travelling all the time, and don't distinguish geographically ...."

12

One attorney told of her first argument in another federal circuit some years ago, when ajudge leaned over and said,
"Little lady, will you speak up for the old gentleman on the bench." She went on to say,
I don't think anyone would say that today. Definitely not in the courts here in D.C, but maybe in other courts still
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13

As noted above, this means that 58% of the women reported observing this behavior "sometimes" or "often." See
infra at 1727-28 for more complete data. For ease of reading we generally report round numbers in text.

14

This term is used here and throughout this Report to refer to attorneys participating
by the Committee.

15

Data underlying the following paragraph emerged primarily from focus groups of attorneys who practice criminal
law (one focus group of Assistant United States Attorneys, both male and female, and two focus groups of defense
attorneys, male and female), as well as other focus group and margin comment material.

16

One example mentioned was a statement to a female attorney, "Under orders of this Court, don't you lose that
pretty smile."

17

One comment noted was a statement that a female attorney would give her "husband a run for his money."

18

This behavior was reported by both male attorneys who had directly observed such behavior in court and by female
attorneys who had either directly observed or personally experienced the behavior. The attorneys were from both
the U.S. Attorneys' Office and the criminal defense bar. The touching involved hugs or, in at least one instance,
touches of attorneys' knees.

19

One example was a judge's comment to a female attorney, in the following terminology:
requests of this Court, or are you just bitching?"

20

The Committee's concern is with the impact such comments and conduct can have on the litigation process, and not
with the intentions behind such behavior. One attorney's margin comment, for instance, suggested that a judge's
remark (made in front of her opposing counsel) concerning her physical appearance was probably well-intentioned.

21

Attorney Survey Question 30( c), (d) asked about judges cutting off counsel of one gender while allowing counsel of
the other gender more leeway. Results are set forth in the chart below, showing the percentage of men and women
who gave each response to each separate question:
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The difference in responses between women and men to Question 30(c) are significant at the .01 level.

22

See Attorney Survey Question 33.

23
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The difference in responses between women and men to question 30(a) are statistically significant at the .01 level.
The question of how a person is addressed is not as simple as first it might appear. Use of a first name to an attorney
might be considered to signal prior acquaintance and thus add to the attorney's credibility. Indeed, one margin

West.l2f!NNexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.

33

CHAPTER III: THE LITIGATION PROCESS IN THIS CIRCUIT, 84 Geo. L.J.1702

comment by a female attorney noted concern with a situation in which a male judge addressed only a male attorney
by his first name, indicating greater acquaintanceship with the male attorney redounding to the male attorney's
benefit. Perhaps the point that emerges is the benefits of equality of address, whether formal or informal, in courtrelated proceedings.

24

The difference in responses between women and men to all subsections of Question 28 are statistically significant at
the .01 level.

25

A margin comment from one survey describes an "unusual" experience in this District Court "approximately six
years ago":
I was involved in a matter in which at least 5 other attorneys (all male) appeared for a status conference. I was the
only counsel appearing on behalf of my client, a major New York brokerage firm. When the judge was ready to
issue the scheduling order, he looked around the court room and literally told me to 'take dictation.'

26

As noted infra at 1743, 33% of African American women reported this behavior from a federal judge, compared
with 9% of white women. Ten percent of African American men reported this experience, compared with 1% of
white men.

27

Focus group data reveal a perception by some women attorneys that they are sometimes held to a higher standard,
especially by other women judges.

28

From Attorney Survey Question 30(g), (h):

Often

Attomey_~urvey Questio!!..:::.3:::.0
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Sometim=e~s
__ ~R~a~re~lr
._;::B__:--~B:-~B=--

~N~e~v~e~r

88.5%
77.7%
judge makes derogatory remark
less than 1%
less than 1%
8.2% 4.0% 13.2% 6.9%
about female counsel
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29

For Attorney Survey data on this point, see infra notes 41-43 and accompanying

30

The focus group attorney, who watched the argument, thought that one of the judges on the panel had "patronized"
a female partner arguing a case. "He didn't take her seriously," was "overly nice," to the female partner, and then
"very hard on a man arguing the same side."

31

This date was chosen by Dr. Hans because it split the attorney respondents at the median-that
responding to the survey were born in 1950 or earlier, and half were born after 1950.

32

The same pattern held when the attorneys were divided into one-thirds: in the youngest group, 16% of the women
and 3% of the men had the experience; in the middle group, 9% of the women and 2% of the men reported the
experience; and in the oldest group, 4% of the women and 1% of the men. The same pattern was found in analyses
of whether an attorney's status had been questioned by opposing counsel: for example, in the younger half, 49% of
the women but only 7% of the men reported being questioned about their status as lawyers by opposing counsel; in
the older half, 22% of the women and 3% of the men reported being questioned about their status by opposing
counsel. Similarly, when divided into thirds, at every age group the women attorneys were significantly more likely
to report being questioned about their status than men. The same pattern held in analyses of other items in Question
28.

33

For example, on Question 24(e)(I), which asked about male counsel interrupting female counsel in a public
proceeding before ajudge or jury, the responses ofthe different age groups were as follows:

OLDER GROUP
Westlavl/Nexr©
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87%
9%
4%
1%

48%
17%
27%
9%

Never
Rarely
Sometimes
Often

YOUNGER GROUP

Men

Women
48%
16%
23%
14%

Never
Rarely
Sometimes
Often

84%
12%
4%
1%

34

Other analyses performed by Dr. Rita Simon are consistent with Dr. Hans' findings. See infra note 70 and
accompanying text (reporting, based on Dr. Simon's analysis, that women litigators in private practice who
graduated from law school in 1980 or later were less likely than men litigators in private practice who graduated
law school in 1980 or later to be a partner); infra note 104 and accompanying text (reporting, based on Dr. Simon's
analysis, that women, in all age groups, were less likely than men, in the same age group, to have children).
Dr. Hans' and Dr. Simon's analyses of age are also consistent with the Ninth Circuit's findings that age did not
affect the gender differences between women's and men's perceptions of interactions. See Final Report of the Ninth
Circuit at 71-72 & Table 4.9 ("Without exception, we found the same differences in perceptions between men and
women under 40 years of age as we found between men and women age 40 and over. These data provide little basis
for believing that the differences found in the Task Force surveys will diminish naturally with the passsage of
time.")

35

See Attorney Survey Questions 34, 35. Recall that the responses reported as positive are those responding "often"
or "sometimes." On Question 34, 58% of the women and 76.5% of the men said they had "never" heard such
comments. The difference between the percentage of women (25%) and men (8%) who have heard such comments
about women judges is statistically significant at the .01 level. Some of the women judges interviewed noted that
they were occasionally addressed as "Mrs." or "Ms." by parties or witnesses, but did not see this as an indicia of
any lack of respect. The Employee Survey also asked whether in the last five years the employee had heard
attorneys in courtrooms or chambers make derogatory remarks that appeared to be based on gender about women
judges. (For the reporting conventions concerning affirmative responses on this Survey, see infra Chapter Vat note
59). Twelve percent (28/228) of employees responded affirmatively, while only 5% (12/228) had ever heard such
remarks about men judges. One female employee added a margin comment indicating that she had heard such
remarks on elevators, while a male employee noted hearing derogatory remarks by "male workers" about a female
judge. Another female employee noted in a margin comment having heard "law clerks make derogatory comments
about female judges based on gender."

36

These differences are statistically significant at the .01 level.

37

According to a press report, the attorney said, "This is an illustration of why women shouldn't be allowed to go to
law school let alone be appointed to the bench." Ward Sinclair, The V.S.D.A.; Deputy's Remark Showed
Resentment, Wash. Post, Mar. 12, 1985, at A15. The attorney is quoted as saying it was a "poor joke," and wrote a
letter of apology to the judge in question. Id.

38

For discussion of the significance of age in analyzing these responses, see text supra at 1713-15. For charts
displaying data on reported observations concerning attorneys' use of nonprofessional terms of address, comments
on appearance, and derogatory comments, see infra notes 41, 44. With respect to comments of a sexually suggestive
nature in public or informal court settings made by male counsel to female counsel before a judge, between 92-95%
of women respondents and 97-98% of the men said they had never observed this in either court setting. Even
greater numbers reported that they had never observed a female attorney make comments of a sexually suggestive
nature to male counsel in either court setting.
According to analyses performed by Dr. Valerie Hans, of the 15 separate subparts of Question 24 (5 behaviors in
three different settings) concerned with behavior directed at women attorneys, the difference in response rates
between women and men attorneys was statistically significant at the .01 level in 13 of those 15. By contrast, with
respect to the 15 subparts of Question 24 concerned with behavior directed at men attorneys, in only 1 of those 15
was there a statistically significant difference in the responses of women and men. The frequency of reported
negative behaviors directed at men attorneys was often so low that it was not possible adequately to test the
statistical significance of differences between men and women respondents. Just 2 of the subparts about behaviors
directed at women attorneys had such low frequencies, compared to 8 of the items about behaviors directed at men
attorneys. Considering just those items where frequencies were adequate to perform statistical tests with confidence,
differences in responses for all 13 of the items dealing with behavior directed at female attorneys were statistically
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significant at the p < .01 level, compared to just 1 of the 7 items concerning behavior directed at male attorneys.

39

Interruption

of Female Counsel in Public Proceedings

Interruption of Female Counsel in In-Chambers Proceedings
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.._".,,.!..arely_
..,__ ~l!eve~"..
Male respondents
!~malerespon~~_,
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1%
15.6%

4.5%
29.1%

9.6%
14%

84.9%
41.3%

The differences between women's and men's responses to this Question 24(e), in all settings asked about, were
statistically significant at the .01 level. About 3% of males reported observing female attorneys interrupt or cut off
male attorneys "sometimes" or "often" in chambers proceedings, and 6.1% of females reported seeing this
"sometimes" or "often."
40

Several attorneys in margin comments also noted that interruptions can impair the credibility of the interrupter.

41

Attorney Survey Question 24(a) asked about male counsel using nonprofessional terms such as 'young lady' or
'dear' to address female counsel in public proceedings (top number) or in chambers proceedings (bottom number):

~tto~~x, Surv~:y':
Q~estio!!,,~~~)
__

,

Male respondents

Ninety-seven percent of females and 94% of males had "never" observed female counsel using such nonprofessional
terms as "young man" or "dear" to male counsel in public proceedings.
Attorney Survey Question 24(c)(I) asked about male counsel commenting on female counsel's physical appearance
or attire in public proceedings (top percent) or in-chambers (bottom percent):

Ninety-six percent of both men and women responded that they never saw female counsel commenting on male
counsel's appearance or attire in public proceedings in open court.
42

Attorney Survey Question 27(a), (b).

43

One male survey respondent offered the view that a question about use of first names is "silly, unless qualified by
implied unwelcome use of first names."

44

Attorney Survey Question 24(i) asked about male counsel making demeaning or derogatory remarks about female
counsel in public proceedings (top percent) or in chambers (bottom percent):
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Male Counsel Making Derogatory Comments to Female Counsel

Often

Sometimes

1.5%

Female respondents

Rarely

Never

1.5%
1.8%

6.2%
7.2%

92.3%
91%

6.5%

14.3%

77.7%

Male respondents
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In response to question 24(j), 93.2% of the men had "never" heard female counsel make derogatory remarks about
male counsel in public proceedings, and 91.6% had "never" heard this in informal proceedings. Eighty-eight percent
and 84.7%, respectively, of the women had "never" heard female counsel make derogatory or demeaning remarks
about male counsel in public, or informal, proceedings before a judge.
In response to Attorney Survey Question 24(g), the results (reported as above) are as follows:
Male Counsel Making Sexually Suggestive Comments to Female Counsel

Often
Female respondents

Percentages of men, and of women, reporting such behavior by women, whether "often," "some-times," or "rarely,"
in either public or informal settings, are 1.5% or lower.
45

See Attorney Survey Question 25. This question provoked many margin comments, reflecting a number of different
perspectives, e.g., criticisms that the question was too vague to be answered; suggestions that intervention ought to
depend on a variety of circumstances; that the "parties should handle it," apparently without intervention; that
judicial intervention is required because "silence can be construed as acceptance;" that judges should intervene but
only through reprimand, or only outside the presence of the jury.

46

All seven of the trial-level judges who were asked how they would respond if sexually suggestive remarks were
made to a member of their staff said they would intervene at least if the comments were made in the courtroom;
some indicated they would call the attorney to the Bench, or consider referring the attorney for discipline before the
appropriate court committee.

47

A young male attorney who testified as a witness in a case "kept glancing over to" the judge's staff member while
she was in the courtroom and, as he carne off the stand, the attorney asked the judge's staff person out on a date.

48

See also Employee Survey Question 54 (concerning treatment of parties or witnesses). The treatment of male and
female criminal defendants will be discussed in Chapter IV.

49

In response to Attorney Survey Question 31(e), (t), which asked about observations of how judges treated criminal
defendants, civil litigants, or witnesses, attorneys responded as follows:
Demeaning or Derogatory Remarks By Judges About Male Parties or Witnesses:

Often
'Male re~ondents
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Demeaning or Derogatory Remarks By Judges About Female Parties or Witnesses:
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50

Attorney Survey Question 31(c), (d). In Question 31(d), the difference between the percentage of women (32%) and
of men (22%) observing judges cutting off female parties or witnesses is statistically significant at the .01 level.

51

Five percent of female attorneys reported hearing judges address male litigants and witnesses by their first name,
while 2.5% of male attorneys reported such conduct. Attorney Survey Question 31(h),(i). One trial-level judge
noted with concern a recent instance in which a white male attorney addressed a black female witness by her first
name, though they did not know each other. Most of the trial level judges indicated that they did not observe juries
responding differently to male and female witnesses or parties based on gender.

52

Focus group data from EEO attorneys identified a number of concerns described infra at Section H(4).

53

Nonjudicial courthouse personnel would include marshals, court security officers, and court reporters, as well as
persons in the offices of the Clerks of the Courts, the Office of the Circuit Executive, the Probation Office, the
library, and the Office of Chief Staff Counsel.

54

See Attorney Survey Questions 28(b) (assuming not lawyer), 32(g) (first names), 32(a) (informal address). One
male attorney noted in a margin comment that familiarity of address may not be gender-biased but in some settings
is simply not appropriate, noting court personnel with whom he was on a first-name basis in some settings, but "in
professional settings, like chambers," he, and they, would use last names.

55

Four percent of men reported observing federal court personnel make sexual comments about female counsel
"sometimes" or "often," 5% observed it "rarely," and 91% said they had never observed this. Six percent of the
women responding had observed or experienced this behavior "sometimes" or "often," 8% "rarely," and 86%
"never." Ninety-five percent of women and 94.4% of men had "never" observed or experienced this behavior
directed at male counsel. Thus, both men and women reported this behavior being directed at women more than at
men.
As to derogatory comments, 7% of women and 4% of men reported this "sometimes or often" from nonjudicial
personnel directed at women, and 3.5% of women and 5% of men reported this behavior directed at men sometimes
or often. Eighty-two percent of the women and 87% ofthe men said such comments about women had "never" been
observed, while 87% and 86%, respectively, answered "never" to the question about treatment of male counsel.

56

The types of behaviors at depositions reported by participants are generally not reflected in the deposition
transcripts as they typically occur prior to the deposition, during breaks, and during off-the-record discussions.

57

For a recent study of men and women litigators' reported successes at use of "overtly aggressive" techniques such
as "showing anger," or "interrupting a witness," see Jeanne 1. Fleming, Learning from Experience: Results of A
Survey of the Members of the American Bar Association Section of Litigation (1994) summarized in "Women and
Men in the Courtroom: What Trial Lawyers Believe," in The Woman Advocate: Excelling in the 90s, (Jean
Maclean Snyder, Andra Barmash Geene eds. 1995) (women use overt aggression less and report less success when
they do than do men).

58

See Attorney Survey Question 33. Forty-four percent of minority women responding (32/72) said they had been
ignored or not listened to by opposing counsel because of their gender, or their gender combined with race and
ethnicity, while another 10% (7/72) felt they had been ignored due to their race/ethnicity. Of the men, less than 1%
reported being ignored because oftheir gender, and less than 3% reported being ignored due to their gender, or their
gender and race.
In response to Question 28, 40% of the women attorneys, compared with 5% of the men, reported that opposing
counsel had questioned whether they were an attorney or assumed they were not an attorney. Margin comments to
this question suggest how differing experiences of men and women may lead to differing perspectives. One male
attorney commented that this was a "dumb question," while close to a dozen female attorneys made comments
suggesting that for them, the question was far from dumb (with several noting, e.g, that they had been mistaken for
non-lawyers by secretaries, court reporters, or witnesses although the Survey had not specifically asked about
treatment by such persons).
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59

One female attorney put it this way:
One thing that has happened many times to me is that I'll be sitting in a meeting with my male colleagues and I will
make some observation and it will just float into the ether, and then a few minutes later, a man will say the exact
same damn thing and it is treated like the word from god. Do I need to deepen my voice or something?
Though the point was made humorously, this comment was echoed by others as a common experience creating a
sense of professional frustration.

60

See Attorney Survey Questions 24(b)(3), (d)(3), (h)(3), (j)(3).

61

For example, 10% of men report women being interrupted "sometimes" or "often" in proceedings not before a
judge, and 5% of men report men being similarly interrupted in that setting.

62

On Attorney Survey Question 29, percentages can only be offered for responses (not respondents) because more
than one affirmative answer was permitted. Six hundred twenty-seven women and 911 men said they had never
heard such comments from judges at the courthouse about attorneys, parties or witnesses. Twenty-nine women and
31 men reported hearing such remarks about female attorneys, and smaller numbers reported such comments about
female parties or witnesses. No attorney reported hearing such comments about male attorneys, parties or witnesses.

63

With respect to comments by judges at professional bar or judicial functions, meetings or conferences, 42 women
and 30 men reported hearing such comments about women attorneys, 11 women and 2 men reported hearing such
comments about female parties, and 14 women and 5 men reported hearing such comments about female witnesses.
With respect to comments about male attorneys, parties, or witnesses, 2 or fewer attorneys of either gender reported
such comments. Six hundred (600) women and 896 men reported never having heard such comments from a federal
judge in this setting.

64

See Attorney Survey Question 37.

65

Data on membership in the judicial conferences do not include judges and guests.

66

A summary of the data on panelists during that period is as follows:
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See Chapter II, supra, at 1693 n. 64 (explaining that attorneys were classified as "government attorneys" if they
were identified, in the program, in whole or in part, by their government title)
67

See Attorney Survey Questions 15(a) and 15(b). Further analysis by Dr. Valerie Hans found that of the attorneys
who answered that they had expressed interest, 10 of the 70 women (14%) and 27 of the 93 men (29%) indicated
that they had served on committees. Attorney Survey Questions 16(a) and 16(b) explored whether the respondent
had expressed interest in or been appointed to the CJA panel, as a neutral evaluator or mediator, as special master,
bankruptcy trustee or court appointed expert. Of those attorneys who had expressed an interest in being appointed a
neutral evaluator, 31% of the women and 57% of the men said they had been appointed. For comparable data on
CJA panels, see Chapter IV, infra at 1782. Numbers of attorneys who expressed interest in other positions were too
small to permit meaningful analysis. For description of the numbers of women and men who actually served on
court committees between 1986-92, see Chapter II, supra at 1690-91; for information on the early neutral evaluator
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program, see id. at 1695.
68

Compare Chapter II, supra at 1690-91 (identifying two minority women who had served on Court of Appeals
committees and six who had served on District Court committees between 1986-92).

69

1993 Annual Survey of the Nations' 500 Largest Law Firms, Of Counsel, May 3-17,1993, at 74-80.

70

It has been determined by Dr. Rita Simon that this difference in rates is statistically significant. Analysis of
attorneys who graduated in 1985 or later shows that 6.8% of the women (11 out of 161), but 11% of the men (11
out of 100), in private practice were already partners. Of all respondents to the Attorney Survey who were in private
practice, 40% of the women and 68% of the men were partners.

71

The Attorney Survey indicates that four times as many women believe that women lawyers are better at "mentoring
associates" than believe men are. Twenty-nine percent of women said that women were better at mentoring
associates; 7% of women said that men are better. Close to nine percent of men said they thought women were
better mentors, while 7% of men said they thought men were better at mentoring. Sixty-four percent of women and
84% of men saw no difference based on gender in mentoring. See Attorney Survey Question 40(j).

72

The same focus group participant expressed concern that if he, as a white male, gave unsolicited advice to an
"ethnic female," he might be seen as "condescending." Another focus group participant who was a white male
attorney said that while he would often offer advice to other attorneys, "I would be very intimidated-among
people I don't know-to go up to a black female with advice and to a lesser extent a black male." Another
participant in a different focus group who was a minority female recounted her unsuccessful efforts to have lunch
with a partner in her firm with whom she had been working. His response was that it would not be "appropriate" to
have lunch, apparently (she felt) because of her gender, her race or both combined. Other focus group participants
perceived that women partners were sometimes unavailable to act as mentors, because of both their small numbers
and their multiple obligations. This area is one that might merit quantitative study in the future.

73

About 10% of the female survey respondents reported that they worked on a part-time basis or some basis other
than full-time; less than 2% ofthe male respondents worked other than full time.

74

The Committee obtained data on leadership positions in the government from the following sources: the 1993 Legal
Register and the Department of Justice Telephone Directory. The Committee identified leadership positions based
on titles and by the organization of the directories used. Thus, for example, the first section of the Department of
Justice telephone directory lists section chiefs, directors, managers and the like, and this was the group assumed to
constitute "leadership."

75

See Attorney Survey Question 39(g); see also id. at 39(b) (53 male attorneys, or 7% of those responding, and 44
female attorneys, or 9% of those responding, thought a typical party in a high stakes business or regulatory dispute
better served by male counsel; only 1% of either men or women attorneys thought such a client would be better
served by female counsel).

76

As one participant commented:
I think that when you come to a position as a mother ... your colleagues in many instances wonder whether or not
you are committed to devoting the time to a project that it is going to take.

77

Attorney Survey Question 40 asked whether in the respondent's experience, male or female counsel who practice in
these federal courts tend to be better at, or there is no difference in, among other skills, "controlling clients" and
"gaining jury sympathy." On both these items, more than 78% of both men and women thought there was no
difference. Interestingly, 12% of men and women thought women were better at gaining jury sympathy (as
compared with 2% or fewer who thought men were better at this), and 20% of the women and 15.5% of the men
thought men were better at controlling clients (as compared with less than 2% of men or women who thought
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women were better at this).
78

In a confidential interview with a D.C. attorney, a female partner recounted the circumstances in which she was
recently removed from a case, in this Circuit, on which she and a female associate had worked to arrange a tentative
settlement. According to this report, the two women attorneys had met with the client to present the proposed
settlement, the client had called the originating partner to complain, and the originating partner criticized his female
partner for bringing another woman attorney to the meeting, telling her she should have brought "one of the guys"
and saying "What do you think [the client] thought when [the client] saw two women?" Following the female
partner's removal, the interviewee reported, the case was litigated for several months and then settled; the client
later told the originating partner that the client had been wrong to complain about the female partner and that the
originating partner should have told this to the client.

79

Cf. Ninth Circuit Final Report at 46 (51% of male respondents and 64% offemale respondents report that men are
better at rainmaking).

80

While the Administrative Office has recently modified its A0341 (EEO) forms to seek data that can be correlated
for the gender, race or ethnicity of each employee, until 1993 (as far as the Committee is aware), such information
was not available from AO sources or other generally available sources.

81

The "other" category included respondents who filled in, e.g., "Jewish," "Polish-American," "Jamaican citizen,"
"Lithuanian-American," or "Arab-American." Of those who identified their race or ethnicity in the "other"
category, the largest single identifier given was "Jewish." At least one respondent explicitly questioned why the
survey did not explore anti-semitism. Others implicitly questioned omission of other ethnicities from those listed,
and still others appear by their answers (e.g., "American," "human") to implicitly object to the collection of data
concerning race or ethnicity.

82

The overall numbers of men and women responding cannot be used to determine their numbers in the overall
attorney population, because women attorneys were "oversampled" compared with men attorneys. See Appendix C,
Technical Appendix. "Weighted average" data would be needed to permit drawing inferences about the overall
representation of women and men in different workplaces.

83

Dr. Valerie Hans has determined that the difference in the racial/ethnic diversity of the males and the females in this
survey is statistically significant-that is, it is unlikely to be due to chance.

84

Association of the Bar of the City of New York, Committee to Enhance Professional Opportunities for Minorities
(Draft May 1993). The information, compiled by Suzanne Baer, Director ofthe Diversity Project of that committee,
and based upon information from the NALP, and the ABA Section on Legal Education and Admission to the Bar,
reported that in 1993, there were a total of 124,952 law students. Of these, 70,822 were male and 52,841 were
female. There were 3,460 African American male students, and 4,811 African American female students. There
were 2,842 male AsianJPacific Islander students and 2,768 female AsianlPacific Islander students; 3,082 male
Hispanic/Latino students and 2,475 female Hispanic/Latina students; and a total of 740 Native/American/Alaskan
students.

85

Id.

86

Those who identify themselves as currently practicing with the Federal Public Defender, U.S. Attorney, Department
of Justice, other federal agency, or the District of Columbia.

87

Specialization areas appear to differ to some extent (particularly if African American attorneys are compared with
white attorneys). A higher percentage of minority, and of African American, women than of white women reported
specializing in constitutional/civil rights, criminal defense and prosecution, employment law and personal injury
(plaintiff and defense). Conversely, a higher percentage of white women than of all minority women, or of African
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American women, list administrativelregulatory work or appellate litigation as a specialty. For more complete
information, see Appendix D Question 14 (Selected Tables, Attorney Survey).
88

The number of government attorneys was derived from the number answering Attorney Survey Question 8, a
question exclusively for government attorneys.

89

See Attorney Survey Question 9(a). Among African American attorneys in private practice, 11 of35 women and 10
of 24 men were partners.

90

The Special Committee was helped in this aspect of its research by the early research of the Special Committee on
Race and Ethnicity. For further data compiled by that Committee, see its Draft Final Report at 80-81.

91

We can also report how many men and women said they had served on committees altogether (that is, regardless of
expression of interest): 1183 minority women (1.2%); 14/616 white women (2.3%); 4/66 minority men (6%);
30/866 white men (3.5%). Denominators represent the total in each group who answered this particular question. In
response to Question 16(a), 13 minority women (including 9 African Americans) and 11 minority men (including 9
African Americans) stated that they had expressed interest in serving on a CJA panel. Eleven minority men
(including 10 African Americans) and 6 minority women (including 3 African Americans) stated that they had
served on a CJA panel.

92

As noted above, the small numbers of minority attorneys make it difficult to say whether the experiences reported
are generalizable to larger populations. Thus, the percentages referred to above are based on, e.g., 22/67 minority
women, or 17/51 African American women (analyzed separately). There is, however, an apparently consistent
pattern in the distribution of the responses between minority (or African American, analyzed separately) and white
men and women (analyzed separately). For example, Question 28 also asked whether nonjudicial courthouse
personnel had questioned the respondent's status as a lawyer or assumed the respondent was not a lawyer. Fiftyseven percent of minority women reported this experience, as did 39% of white women, 25% of minority men and
8% of white men. When asked whether opposing counsel had assumed the respondent was not a lawyer or
questioned the respondent's status as a lawyer, 50% of minority women reported that they had experienced this
behavior, as did 39% of white women, 31% of minority men, and 3% of white men.

93

Of white women, 711484(15%) said they had experienced this behavior due to their gender. For minority men, 41
(72%) said they had not experienced this behavior at all, 14 (25%) reported this experience because of race or
ethnicity, and 2 (4%) reported this because of a combination of gender and race/ethnicity. Of white men, less than
2% reported such behavior due to race, gender, or the two combined. See Attorney Survey Question 33, in
Appendix D (Selected Tables)

94

See Attorney Survey Question 17(a). Three of 43 African American women responding to this question and 4 of 15
other minority women responding to this question answered it yes.

95

See Attorney Survey Question 18(a). The 8 minority women who answered yes to this question were African
American; 35 African American women answered this question no.

96

Minority women differ from minority men in ways similar to the difference between white women and men in
perceiving higher incidents of other behaviors as well. For example, on Question 24(a) concerning male counsel's
use of nonprofessional terms in proceedings not before a judge, 42% of minority women report this behavior
"sometimes" or "often." Fourteen percent of minority men do so. Among white attorneys, 36% of the women and
8% of the men so report.

97

Several analyses of the relationship between race (analyzing only the African American and white respondents) and
gender were performed by Professor Rita Simon. First, in analyzing responses to Question 24 (which asked for the
respondent's observations of attorneys' treatment of other attorneys), Professor Simon calculated "mean scores" for
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respondents by, e.g., assigning a "15" to a respondent if all answers were "never" and a "60" if all answers were
"often."
Professor Simon found that the mean scores of white women (24.4) and African American women (24.5) were very
close in their reported observation of behaviors by male counsel towards female counsel; that the mean score of
white men was lower (17.4); and that the mean score of African American men (20.2) was between that of the two
groups of women and that of the white men. With respect to reported observations of the behavior of women
lawyers to men lawyers, all four groups had similar mean scores (white women, 17.1; African American women,
18.1; white men, 16.5; and African American men, 17.7).
In analysis of Question 26, which asked whether respondents believed that cutting off or interrupting an attorney in
front of a judge or jury has an adverse effect on the credibility of the attorney being interrupted, Professor Simon
found that African American women (35%) and white women (27%) were more likely than either African
American men (14%) or white men (18%) to respond that such behavior would "often" have this effect.

98

On Question 29, respondents were asked, inter alia, if they had heard or observed a judge in this Circuit make a
sexually suggestive comment at the courthouse concerning female attorneys. Of minority female attorneys, 73 said
"no, never," and 4 said "yes." Of white female attorneys, 540 said "no, never" and 25 said "yes." Of minority men,
3 said "yes," and 61 said "no, never;" and of white men, 27 said "yes" and 820 said "no, never." Slightly higher
numbers of both minority women and white women reported hearing or observing such comments at professional
meetings.

99

Of minority women, 6% report observing such comments "often" or "sometimes," 19% report observing them
"rarely," and 75% report "never" observing such behavior. Among white women, 8.4% report "often" or
"sometimes" observing such comments, 15% report "rarely" observing them, and 76% report "never." See Attorney
Question 24, in Appendix D (Selected Tables).

100

For example, 16% of minority women and 15% of minority men report observing or experiencing nonjudicial
courthouse personnel making sexually suggestive comments about female counsel "often" or "sometimes", while
only 5% of white women and 3% of white men report this. Attorney Survey Question 32, in Appendix D (Selected
Tables by Gender and RacelEthnicity).

101

Within their own workplaces white women report unwanted sexual advances at a slightly higher rate than minority
women did. In dealing with clients, or nonjudicial court personnel, minority attorneys report unwanted sexual
advances at a slightly higher rate.

See Attorney Survey Question 37, in Appendix D (Selected Tables by Gender and RacelEthnicity).
102

Some of the concerns raised by minority women in focus groups here are similar to those raised by white women.
Some concerns-such as a perception that their work is more likely to be challenged, or that they are assigned less
substantial work than comparably situated white male colleagues-have been explored more systematically in other
studies. See, e.g., Report and Recommendations of the Florida Supreme Court Racial And Ethnic Bias Study
Commission (Dec. 11, 1991), Executive Summary at xvii (minority women supervisors report practices
undermining their authority and being given less discretion in supervision of subordinates; professional minority
women report being disproportionately assigned trivial work while men are assigned more important work); see
also The Burdens of Both, The Privileges of Neither: Report of the Multicultural Women Attorneys Network
(American Bar Association Aug. 1994). Interesting areas of disagreement among minority women attorneys also
emerged in the Committee's focus group data. For example, while minority participants in one focus group agreed
that there were not enough mentors, there was disagreement about the extent to which this was part of a general
problem in the Bar, and as to whether minority female attorneys needed minority female mentors or whether
mentors who were female of any race were what was needed.
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103

Fifty-nine percent of the white women and 42% of the minority women are married, and 82% of the white men and
64% ofthe minority men are married.

104

Dr. Rita Simon's analysis found that, of all age groups compared (under 35,35 to 45, and over 45), the male survey
respondents were more likely to have children than the female respondents in all of those age groups. In comparing
minority and white attorneys, survey data show that sixty-four percent of minority men and 74% of white men have
children; 46% of minority women and white women have children.

105

See Attorney Survey Question 48. In asking about the judges' responsiveness in scheduling matters, the Attorney
Survey did not distinguish between scheduling requests made at the time a judge initially sets the calendar for a
case and scheduling accommodations requested after the case calendar has been established.

106

A single parent, for example, complained in a margin comment of a judge's instructing the jury until 6:45
notwithstanding the attorney's request to end proceedings for the day so that the attorney could pick up her child
from day care. Twenty percent of the women and 17% of the men responded that judges were "very unresponsive"
to attorneys' family responsibilities in scheduling cases in answering Survey Question 48, and several margin
comments reflected concern over inflexibility in scheduling.

107

One focus group participant suggested that the increasing pressures on courts to move their dockets rapidly, and
ensuing limitations on attorneys' abilities to negotiate schedules for litigation, may have an adverse effect on the
ability of women with families to participate in litigation.

108

An attorney fee award typically is the product of a reasonable hourly rate times the reasonable number of hours.
Attorneys' fees sought by plaintiffs often included hours of both male and female attorneys. Courts rarely identified
the particular lawyer to whom they were attributing particular hours. The Committee, therefore, was unable to make
any meaningful comparison of the number of hours of male attorneys and of female attorneys that courts used in
calculating fee awards.

109

The Attorney Survey asked respondents whether, in the last five years in federal cases in this Circuit, they had
observed either men or women being "awarded a lower measure of damages apparently because of gender (e.g.,
through reliance on sex-segregated actuarial or earnings tables)?" Of those who had experience in this area, 19% of
the women attorneys responded that they had seen females burdened by lower damages, 4% of the male attorneys
responded that they had seen female parties burdened in this way; less than 1% of the female attorneys and 3% of
the male attorneys had seen male parties burdened in the award of damages apparently because of gender. Attorney
Survey Question 42(b).

110

Final Report of the Task Force on Racial and Ethnic Bias and Task Force on Gender Bias in the Courts 127, 137
(District of Columbia, May 1992) [hereafter "D.C. Task Force Report"].

111

D.C. Task Force Report at 127; see also id. at 137-38.

112

Id. at 138; see also id. at 127.

113

Young Lawyers Section of the District of Columbia Bar Association, Criminal Jury Instructions for the District of
Columbia (3d ed. 1978); Young Lawyers' Section of the District of Columbia Bar Association, Civil Jury
Instructions for the District of Columbia (5th ed. 1981) (Supp. 1985).

114

The volumes that were reviewed were: Devitt, Blackmar & O'Malley, Federal Jury Practice and Instructions, vol. I
(3d ed. 1977) (Supp. 1991) and (4th ed. 1992), vol. II (4th ed. 1990) (Supp. 1992), Vol. III (4th ed. 1987) (Supp.
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1992).
115

See, e.g., Instruction 2.53, Multiple Defendants-One Count, DC Standard Criminal Jury Instructions (4th ed.) at 153
("Each defendant is entitled to have his/her guilt or innocence of the crime for which s/he is on trial determined
from his/her own conduct ... "); Instruction 2.26, Police Officer's Testimony at 98 ("In no event should you give
either greater or lesser weight to the testimony of any witness merely because s/he is a police officer."). But see
Instruction 2.51, Other Crimes Evidence, at 134 ("The law does not allow you to convict a defendant simply
because you believe he may have done bad things not specifically charged... "); Instruction 1.16, Cautionary
Instruction on Publicity at 47 ("For example, a witness may testify about events he hirnse1fhas seen or heard, but he
generally may not testify about matters which others have told him about.")

116

The new Fourth Edition of Volume I (1992), became available after we had reviewed the Third Edition. The Fourth
edition of Volume I now appears to follow Volume II's more gender-neutral approach.

117

Administrative Office ofthe United States Courts, Bankruptcy Statistical Information at 4 (Mar. 19, 1993) (in 1992,
1,447 cases were filed, of which 1302 were consumer filings); Administrative Office of the United States Courts,
Bankruptcy Statistical Information at Table F-2 (Feb. 1994) (for the twelve month period ending September 30,
1993, there were 1,332 cases filed, of which 1200 were consumer filings).

118

In 1986, Congress established a nationwide U.S. Trustee program. 28 U.S.C. § 581 (1988). The U.S. trustees are
part of the Department of Justice, and help oversee the private bankruptcy trustees. They are responsible for setting
up and appointing members on trustee panels who handle individual cases for each district. Panel trustees are
usually private attorneys. There are 200 U.S. Trustees in charge of 21 regions. D.C. is part of Region 4, which
includes Virginia, Maryland, West Virginia and South Carolina.

119

Data provided as of June 16, 1993 by D. Arndt of the U.S. Trustee's national office in D.C. show 1,126 Chapter 7
trustees, of whom 118 are female and 993 are male (5 gender unknown), and 167 Chapter 13 trustees, 28 of whom
are female and 136 are male (3 gender unknown).

120

Telephone Interview with D. Early, Assistant U.S. Trustee for Region 4, June 30, 1993.

121

Work Unit Composition Report (Sept. 30, 1993) provided by the Office of the Administrative Assistant to the Chief
Judge, United States Courthouse, District of Columbia. The Bankruptcy judge has one female clerk and one female
secretary. Id. For more detailed analysis, see Chapter V (Employee Worklife).

122

Lynn Lopucki, The Directory of Bankruptcy Attorneys (1993) (listing 116 attorneys in D.C., of whom 21 are
women). This service can be found in book form and on-line in Westlaw in the Bankruptcy library under the file
name BKR-DIR. The first directory appeared in 1986 and is updated annually by Professor Lopucki. Attorneys who
are listed do not pay a listing fee nor are they required to purchase the directory. For a description of the
methodology used in compiling this list see Lynn M. Lopucki, The Demographics of Bankruptcy Practice, 63 Am.
Bankr. LJ. 289, 290-93 (1989); see also American Bankruptcy Institute, 1993-94 Membership Directory, 93-98
(listing 127 members in D.C. of whom 26 are women). This directory also includes librarians, professors,
publishers, CPAs, lobbyists, and members of Congress. Of the 76 attorneys and judges listed in D.C., 18 were
women (23.6%). Id. One scholar has recently estimated that, nationwide, women constitute 15-16% of bankruptcy
practitioners, but a much smaller percentage ofthose who have gained recognition in leadership positions from their
peers. Karen Gross, The Impact of Race and Gender in Bankruptcy Law Practice: A Time for Reflection at 10
(paper presented at the 1993 National Conference of Bankruptcy Judges).

123

The survey population was drawn only from those who entered appearances in the District Court or Court of
Appeals, and thus may not be representative ofthose who practice regularly in the Bankruptcy Court.

124

See supra note 117.

Westtavl"Nexe © 2010 Thomson Reuters. No claim to original U.S. Government Works.

45

CHAPTER III: THE LITIGATION PROCESS IN THIS CIRCUIT, 84 Geo. L.J.1702

125

In 1992, 71 of 1302 consumer cases were filed by spouses jointly, or 5.4%. In 1993, 85 of 1153 consumer
bankruptcies were jointly filed, or 7.4% These data were compiled by hand count from a log provided by the Clerk
of the Bankruptcy Court. D.C.'sjoint filing rate is low compared to the rest of the nation. See Ed Flynn, Bankruptcy
By the Numbers, ABI J., June 1992, 15 (in 1991, D.C. had the lowest proportion of joint filings among all state
jurisdictions-l 1.6% compared with national average of 36%). It bears noting that the joint filing rate has been
declining nationally. In 1981, 60% of consumer bankruptcy filings were joint filings; by 1991, that percentage had
declined to 36%. See Ninth Circuit Final Report at 137.

126

J. Oh, Gender and Its Role in Business Bankruptcy Filings in the District of Columbia 20 (February, 1994)
(unpublished student paper on file with the Task Force office). This paper identified the business filings in 1992 by
examining (1) all Chapter 11 filings and excluding those that were not related to a business but were filed by an
individual, and (2) all Chapter 7 petitions related to a business. The number (108) differs somewhat from the
number of business-related filings found in the Administrative Office Report, supra note 117. As scholars have
noted, while the AO bases their numbers upon those filers who checked "business-related" on the cover sheet, close
analysis of the files reveals that many are in fact not business-related. See Teresa A. Sullivan, Elizabeth Warren and
Jay Lawrence Westbrook, As We Forgive Our Debtors: Bankruptcy and Consumer Credit in America 16 (Oxford
University Press 1989). It is often impossible to determine the gender of those involved in a business from a
bankruptcy filing, and it is therefore possible that the methodology used-looking for women's names among the
categories described above--does not fully capture women's participation. At the same time, it should be noted that
in many of the businesses in which women's names appeared, men's names appeared as well.

127

Survey responses were received from 54 attomeys who identified themselves as specializing, at least in part, in
bankruptcy. Of these, 21 were female and 33 were male. These numbers are quite small but a sample of responses
can be presented: seven of 16 women (43%) said that men attorneys, in proceedings not before a judge, addressed
women by nonprofessional terms "often" or "sometimes;" only 1 man of 25 reported this. When asked whether
women used nonprofessional terms in the same setting, no women and 1 man responded "sometimes" or "often."
When asked about interruptions by men in informal proceedings before a judge, 7 out of 12 women and no men
(out of 25 answering) said they had observed this "often" or "sometimes." When asked about women interrupting
men in informal settings before a judge, 1 woman and 1 man reported this "often" or "sometimes." As to attorneys
making sexual comments in proceedings not before a judge, all 25 men who answered the question said they had
"never" observed this; of the sixteen women, 6 said they had "rarely" observed it. No men or women reported
observing women attorneys making sexual comments in any setting.

128

One male attorney said, "There's a lot of reluctance to [mistreat]
get a creditors' committee from [that person] the next time around

129

Interview with D.C. Bar member, Washington, D.C. (July 1993). A female attorney described one recent incident
where an opposing male counsel, during a large settlement conference in which she was the only female present,
said, "Forgive me if I call you __ -you look just like my wife's gynecologist, whose name is __
." The
attorney felt that the remark was made to offend her and throw her off balance. The attorney reported that, after the
meeting, several other men present expressed to her their dismay at the inappropriate remark. Id.

130

"From the marketing perspective, we [bankruptcy attorneys] get a lot of cases that are referrals from other lawyers.
Now, okay, so we [women attorneys] are not taking clients to football games, but we [are] certainly getting to know
other lawyers in cases, yet, that has not turned into a significant marketing opportunity or marketing source, I think,
for most women, which is interesting."

131

J. Oh, supra note 126 (reporting results of telephone interview with Valerie Strang, Bureau of the Census,
Economic Census and Surveys Division, Department of Commerce (Jan. 1994)).

132

The Ninth Circuit conducted a survey of bankruptcy lawyers in that circuit. Women, even more than men,
responded that men were better at "rainmaking" (63% of women, 43% of men). The Honorable Lisa Hill Fenning,
An Overview of Gender and Bankruptcy Laws: The Report of the Advisory Group on Bankruptcy Law and

your opponent because you may be helping to
"
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Practical, Working Paper, Ninth Circuit Gender Bias Task Force at 8. Of the small number of bankruptcy attorneys
responding to this question on this Committee's survey, 7 women and 11 men said that men were better at
rainmaking, and 9 women and 13 men said there was no difference.

133

See S. Driscoll, Consumer Bankruptcy and Gender Bias 13 (February 7, 1994) (student paper on file with the Task
Force office) revised and subsequently published as Consumer Bankruptcy and Gender, 83 Geo. L. J. 525, 538-39
(1994). Of all the consumer cases (N = 127) filed in D.C. between March 31,1993 and May 27, 1993, twenty-five
percent of the single filing men (14 out of 55), reported medical debts, while 42% of the single filing women (23
out of 55) reported such debts. The average medical debt for men who listed medical debt was $5,375. The average
medical debt for women who listed medical debt was $3,689. These findings may be compared with other empirical
studies of consumer bankruptcy. See Ninth Circuit Final Report at 138, note 7 (quoting study which found
"[w]omen heading households were in particularly difficult financial straits: they are more likely than other debtors
to report high medical debts and to be in relatively low level jobs that do not pay fringe benefits"); Philip
Schuchman, The Average Bankruptcy: A Description and Analysis of 753 Personal Bankruptcy Filings in Nine
States, 1983 Com. L.J. 288, 295.
The Committee relied upon the unpublished version of the Driscoll paper in preparing this section. The published
Note came out after publication of the Draft Final Report. In its published form, the Note contains some material
not available to the Committee at the time of preparation of this section. Because the Note contains most (though
not all) of the data from the unpublished paper which were reported in the Draft Final Report, and corrects some
minor computational errors in the unpublished paper (which do not appear to affect the substantive assertions of this
Report), we have corrected the data previously reported by this Committee to that reflected in the published Note
and cite to that Note.

134

In Driscoll's sample of debtors, among those who answered whether or not they had dependents, 56% ofthe women
(N = 48) filing alone listed one or more dependents while 40% of the men (N = 47) filing alone listed dependents.
Driscoll, supra note 133 at 537. (Apparently only 95 of the 110 single filers reported information on dependents; if
we assume that those who did not answer had no dependents, the percentage of single filing women and single
filing men who listed dependents would be 49% and 35% respectively.) Moreover, of the 19 men who listed
dependents, five report being divorced or separated and paying child support/alimony payments. Thus, it appears
that 14 of the men-30%
of those giving information, or 25% of all single filing men-are responsible for children
in their home. Id.

135

Sullivan, et aI., supra note 126, at 174. Driscoll's study of a small subset of her sample found little difference in the
percentage of male and female debtors carrying health insurance. Driscoll, supra note 133 at 539.

136

Compare Driscoll, supra note 133 at 532 & n. 52 (in D.C. bankruptcy sample, over 26% of all consumer filers were
divorced or separated, as were 36% of all single filers) with id. at 532 n.53 (citing data to show that 15.1 % of D.C.
population were divorced or separated). See also Teresa Sullivan, Elizabeth Warren, and Jay Lawrence Westbrook,
Bankruptcy and the Family, Marriage and Fam. Rev. (forthcoming) (22% of bankruptcy sample was divorced
compared with national divorce rate of 8.1 %).

137

Support payments owed are not dischargeable in bankruptcy. 11 U.S.C. §§ 523 (a)(5), 1328(a) (1988). Not all
obligations arising out of divorce settlements are considered in the nature of support. At least until recently, the
characterization of obligations as support (and thus not dischargeable) or property division payments (thus
dischargeable) were made by the bankruptcy court in the first instance. Allowing debtors to discharge obligations
arising out of divorce, some argued, was more likely to have an adverse impact on women, who are often the
recipients of payments or property in divorce settlements. Jana Singer, Divorce Obligations and Bankruptcy
Discharge: Rethinking the SupportJProperty Distinction, 30 Harv. J. Leg. 43 (1993); Fenning, supra note 132 at 1.
For recent congressional action, see Bankruptcy Reform Act of 1994, Pub. L. No. 103-394,108 Stat. 4106, title III,
§ 304 (protection from discharge extended, under certain circumstances, to other debts incurred by the debtor in
connection with divorce or separation), codified at 11 U.S.C.A. § 523(a)(15) (West 1993 & Supp. 1995).

138

Hoffman v. Schweig, 105 Bankr. 140 (Bankr. D.D.C., 1989).

139

See Driscoll supra note 133 at 545 (reporting perception by court employee of abuse of bankruptcy

WestlawNext" © 2010 Thomson Reuters. No claim to original U.S. Government Works.

system by

47

CHAPTER

III: THE LITIGATION

PROCESS IN THIS CIRCUIT, 84 Geo. L.J.1702

women with credit card debt). A male focus group participant commented that it had been his perception that
female debtors whom he represented had more credit card debt than male debtors, but that when he reviewed his
files in anticipation of the focus group he found it was only "slightly true" that his women clients had more credit
card debt.
140

Driscoll, supra note 133 at 536 (data presented there show that, for male debtors filing alone, credit debt represented
65.8% of their total unsecured debt, and for female debtors filing alone, credit debt represented 56.3% of their total
unsecured debt). The average credit debt for male debtors was $12,689 and for female debtors was $10,559. (Data
from sample of 55 single-filing male debtors and 55 single-filing female debtors, which represent all of the single
filers who filed between March 31, 1993 and May 27, 1993). See chart below reflecting data at p. 536.
Comparison of Debts and Assets of Male and Female Filers
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141

Compare Karen Gross, Re-vision of the Bankruptcy System: New Images ofIndividual Debtors, 88 Mich. L. Rev.
1506 (1990) (suggesting that women, more than men, may lack knowledge about bankruptcy process).

142

In Driscoll's sample of 127 D.C. cases, the average attorney fee for those who charged a fee (excluding legal aid
and pro bono representation) was $800. Driscoll, supra note 133 at 548. These figures may be compared with
average attorneys fees reported nationwide. Am. Bankr. Inst., American Bankruptcy Institute: National Report on
Professional Compensation in Bankruptcy Cases 172, 173 (G.R. Warner rep. 1991) (reporting an average fee of
$637 for no-asset Chapter 7 cases, and $820 for routine Chapter 13 cases). Filing fees in the bankruptcy court in
Chapter 7 and Chapter 13 cases are $130, plus a $30 noticing fee. The filing fee for Chapter 11 cases is $800.
Notice posted on bulletin board in Clerk's Office.

143

Driscoll, supra note 133 at 549 n.136 (of 22 pro se petitions in sample of 127, 9-or 40o/o-were dismissed; of the
105 petitions filed with counsel, 5-or less than 5o/o-were dismissed).

144

Of the 9 single-filing pro se women, three had their petitions dismissed; of the 11 single-filing pro se men, six had
their petitions dismissed. Id. One legal aid clinic program reported to this Committee that approximately 75% of its
bankruptcy clients were female and on public assistance or holding low income jobs. (Telephone Interview with
David Wanger, Law Students in Court, April 24, 1994). A subsequent study of all pro se filings in calendar year
1993 in this Bankruptcy Court found that out of approximately 186 pro se petitions filed by District of Columbia
residents, 6 were jointly filed; in 11 petitions the gender of the filer could not be determined from the name; and the
remaining filings were evenly divided between men (85) and women (84 petitions). K. Garrett Memorandum, Sept.
21, 1994 (on file with Task Force office). This study did not examine dismissal rates.

145

Focus group participants also noted an access issue relating to marital status: the bankruptcy laws currently extend
benefits to married persons that are denied to others (such as parent/child, or unmarried domestic partners) who may
also share debts and for whom joint filings would be beneficial. Only married couples are allowed to file for
bankruptcy jointly, thereby discharging all debts (common and separate) with one set of filing and attorneys' fees.
Moreover, as one consumer bankruptcy lawyer explained in a focus group, tenancies by the entirety cannot be
reached by those with claims against only one spouse but "[t]enancy by the entireties are available only if you are
married."

146

Cf. Fenning, supra note 132 at 4 (anecdotal evidence suggests gender bias may cause women owners to encounter
suspicion about their competence and creditor hostility in attempts to manage Chapter 11 cases; report urges
research to determine whether women business owners and managers are more frequently asked to step aside during
bankruptcy proceedings than are men).
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147

Cases classified as "civil rights" cases, of which the largest component are "employment discrimination" cases,
amounted to just over 13% of civil filings in this District Court in Statistical Year 1991. Final Report of the Civil
Justice Reform Act Advisory Group for the United States District Court for the District of Columbia (August 1993)
at 170 (Table V). Of the 404 civil trials held in this District Court between January 1988 and September 1991,
10I-or 25o/o--were of "civil rights" cases and of these, 79 were "employment discrimination" cases. Id. at 173-75
(Table XIV). Thus, employment discrimination cases amounted to almost 20% of all civil trials during that study
period. See also Administrative Office ofthe United States Courts, "Judicial Business of the United States Courts,"
in United States Courts: Selected Reports Table C-3 (1993) (during 12 months ending Sept. 30, 1993,22% of the
civil cases commenced against the United States in this District Court were civil rights cases, as were 26% of
private cases filed in this District Court).

148

The Gender Committee's Equality Law Subcommittee worked closely with the parallel subcommittee of the Special
Committee on Race and Ethnicity in developing many research efforts, especially the focus groups. In the course of
their investigation, the two Subcommittees conducted five focus group discussions with a total of 29 attorneys, most
of whom practice equal employment law in the D.C. federal courts. (The Special Committee on Race and Ethnicity
later conducted an additional focus group on its own, which is not reported on here.) Focus group members
included men and women, Caucasians, African Americans, Hispanic Americans, and Asian Americans. Their
professional experience ranged from two years to more than twenty years. Each focus group was comprised of
attorneys representing a particular segment of the litigation community: (1) female defense attorneys; (2) female
plaintiff attorneys; (3) female and male plaintiff attorneys; (4) male minority attorneys; and (5) female minority
attorneys.

149

The Case Study embraced all published opinions of this District Court that ruled on dispositive motions and bench
trials over the last five years. A description of the methodology used is attached as Technical Appendix III-A in
Appendix C, for the particular benefit of those who may have the time and resources to complete or build on this
work. As set forth in greater detail in that Appendix, the study was designed to identify success rates on different
kinds of discrimination claims (e.g., gender-based, age-based), at different stages of the litigation, and to identify
differences in success rates, if any, for plaintiffs of different genders and/or races/ethnicities, all in the context of
employment discrimination cases in this Circuit. Time limitations, as well as the difficulty of accomplishing this
project relying on volunteer attorneys, prevented completion of the analysis.

150

The types of cases inquired about were: (1) personal injury/malpractice/negligence, (2) prisoner petition, (3)
employment discrimination (gender), (4) employment discrimination (race or national origin) (5) civil suit by
government, (6) bankruptcy (individual), (7) bankruptcy (corporate), (8) tax, (9) Freedom oflnformation Act, (10)
review of agency rule-making; and (11) criminal. See Attorney Survey Question 38. For each category, attorneys
could indicate that they did not have experience in the area; numbers and percentages given reflect responses of
those of attorneys who answered either yes or no.

151

Ten percent of male respondents reported such observations with respect to gender-based employment
discrimination cases. The difference between male and female responses to this question (38(c)) is statistically
significant at the .01 level. With respect to employment discrimination claims based on race or national origin, 23%
of the women and 14% of the men responded affirmatively. As the following chart indicates, among all but one
category of cases asked about in Question 38, a greater percentage of women than men reported this observation.
The difference in the percentage of attorneys with this perception was highest for gender-based employment
discrimination cases.

Type of Case
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Footnotes

al

Professor Rita Simon advised that these differences are statistically significant at the .01 level.

152

See supra note 151.

153

The ranking of all suits queried about, from the lowest percent of employees with experience reporting the
"unimportant" response to the greatest percent, was as follows:
1% (11123): civil suit brought by government
4% (3/68): bankruptcy (corporate)
6% (71115): review of agency rulemaking
6% (4/65): tax
II % (8/70): bankruptcy (individual)
14% (20/142): criminal
15% (16/107): Freedom of Information Act
16% (18/115): employment discrimination (gender)
16% (191118): employment discrimination (race or national origin)
16% (191116): personal injury, malpractice, or negligence
31 % (40/128): prisoner petition.

154

See Public Hearing of the Special Committee on Race and Ethnicity 276-77; 281-84 (May 11, 1993) (testimony of
Joseph Sellers); id. at 147-52 (testimony of John ReIman). Mr. Sellers was appointed a co-chair of the Special
Committee on Race and Ethnicity some 8 months after this hearing, when co-chair Vincent Cohen resigned.

155

A majority of both the plaintiff and defense attorneys in the focus groups expressed this view. For example, one
attorney who represents both plaintiffs and defendants in employment discrimination cases characterized these
cases as the "domestic relations" cases of the federal courts. Another attorney who handles plaintiffs' employment
discrimination cases on a pro bono basis stated that the cases are treated as "second class," and that some judges'
treatment of plaintiff's counsel and witnesses borders on contempt; it's like "we're imposing on [the court] in
bringing these cases." That view was echoed by three participants who expressed the view that judges "hate" these
cases, are "hostile" to them, and want them to settle; another participant reported seeing a judge roll hislher eyes at
the mention of employment cases.

156

These three male judges indicated their views that most such cases lack merit; one of them said that "nine-tenths" of
the cases have "no merit," and another described them as "distasteful."

157

The judge noted that
If there is a "smoking gun," I think the Court is quick to act to address discrimination. But when you have an
employee who is saying that he didn't get the same kind of treatment as others, then in addition to the legal burden
the employee bears, he has an emotional burden to persuade [the court] that his claim does not just reflect
disgruntlement or his own inadequacies in the workplace.

158

Public Hearing, supra note 154, at 148-49 (testimony of John ReIman); see id. at 150 (a judge who does not allow a
client "to testify fully about the nature ofhislher injury" can create an impression of unfair hearing).

159

See id. at 152-53 (testimony of John Reiman) (some judges in this Circuit treat attorneys' fees petitions with
"disdain," fail to rule on fee petitions in a timely manner, and thus "crippl[e]" attorneys' ability to bring such cases).
See also id. at 157, 159-61 (testimony of John Reiman), at 162-63 (testimony of Rod Boggs), and at 279-81
(testimony of Joseph Sellers) (all discussing the resulting reduction in the number of attorneys willing to represent
plaintiffs bringing cases about discrimination; people without a lawyer "are going to be operating at a major
disadvantage in seeking to enforce their rights in this court," id. at 281).
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160

One attorney, for example, referred to "a chill in this area in our Circuit" because "word on the street" is that it is
impossible to get fair compensation. The Committee has no data that would permit it to gauge the accuracy of these
perceptions, but notes that if a perceived reluctance to award fees hinders the ability of victims of workplace
discrimination to find counsel, the victims' access to courts may be impaired.

161

One trial level judge noted recently having appointed an attorney to represent a minority female plaintiff who had
been unable to secure counsel to handle an employment discrimination claim, a claim she ultimately won. The
judge noted that "I am convinced that there are cases out there with merit--especially involving black womenwhere they just can't get an attorney."
A second judge also expressed concern about access to counsel. Three judges expressed the contrary view that
plaintiffs with viable claims had no problems finding counsel. All together, seven trial-level judges indicated that
appointment of counsel by the Court is tied to the perceived merits of a case. If some judges are predisposed to view
employment cases as nonmeritorious, they may be reluctant to appoint counsel.

162

The categories of cases were: (1) Male criminal defendant in a white collar case; (2) Typical party in a high stakes
business or regulatory dispute; (3) Plaintiff in a personal injury suit; (4) Corporate defendant in a personal injury
suit; (5) Corporation challenging federal energy or environmental regulatory action; (6) Plaintiff in a Freedom of
Information Act suit against the Defense Department; (7) Corporate defendant in an employment discrimination suit
brought by a female plaintiff; (8) Corporate defendant in an employment discrimination suit brought by a male
plaintiff; (9) Female criminal defendant in a narcotics case; and (10) Social security disability claimant.

163

For example, 87% of the women and 88% of the men believe the attorney's gender makes no difference in
representing a male criminal defendant in a white collar case; 90% of women and 92% of men believe the
attorney's gender makes no difference in representing a typical party in a high stakes business dispute; 94% of the
women and 96% of the men believe it makes no difference in representing a corporation challenging energy or
environmental regulatory action; and 93.5% of the women and 98% of the men believe it makes no difference in a
FOIA suit against the Defense Department.

164

By contrast, if the employment discrimination plaintiff were a male, only 9% of the women and 12% of the men
thought that a corporate defendant would be better served by a male attorney. Indeed, 16% of the women and 12%
of the men thought that the defendant would be better served by a female attorney. For more complete data, see
Appendix D (displaying answers to Question 39).

165

In response to the same question, two judges volunteered comments on the tactic of having an African American
attorney appear for a corporate defendant charged by a black plaintiff with race discrimination in employment. The
two had different views, with the first suggesting that juries could be influenced by the tactic:
This may be a subconscious response by people to give more credit to what is being said by the defendant if the
defendant is represented by a black or a female.... I don't think it would make a difference if the case is not before a
jury.
The second disagreed, stating: "I think lawyers tend to overestimate this. It's the same as with bringing in a black
attorney with a white defendant. I think juries see through this. It's very superficial."

166

See note 165, supra. The tactic underlying this possible rationale is to suggest to the decisionmaker that a defendant
who employs a female attorney is unlikely to discriminate against other women (including the plaintiff), thus using
a legally irrelevant factor-the attorney's gender-to attempt to influence case outcome.

167

Echoing this comment with respect to issues of race and ethnicity, the same judge noted, based on settlement
discussions with parties and counsel,
how differently people perceive each other's actions. What one sees as innocent, another will find insulting or
discriminatory. Until one walks in the shoes of a minority person there will be a lack of full understanding of how
certain words and actions are received.

168

While 19% (41 of 218) of women expressed this view, only one woman attorney thought that male parties had been
disadvantaged through such actuarial or earnings tables. Only 4% of the men (17 of 412) thought female parties had
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been so burdened, and 3% (12 of 412) thought male parties had.
169

Four female defense attorneys commented that they felt that the district court judges try to be fair to women
litigators and said that they had never had any problem due to a judge treating them differently because they were
female. Similarly, three female plaintiff's lawyers voiced the belief that judges of this court treat men and women
lawyers equally, without regard to gender. Six focus group participants commented that some judges appear to treat
attorneys differently depending on which party they represent. For example, one attorney who has represented both
plaintiffs and defendants noted that he handled two different employment discrimination cases before the same
judge. The judge was "nasty" to him when he represented a plaintiff, but was "falling all over [him]" when he
represented a defendant. The same attorney reported precisely the opposite experience before another judge.

170

Three participants remarked, however, that they believed that this problem improves for women lawyers as they get
older, and that after a certain age they no longer experienced this kind of treatment to the same degree.

171

L. Ralph Mecham, Administrative Office of the United States Courts, 1992 Annual Report of the Director
(reporting that during twelve month period ended September 30, 1992, there were 3,235 administrative appeals
commenced, of which 649 were commenced in the D.C. Circuit).

172

In administrative decisions as in all others, the Committee believes that bias which affects parties should be of the
utmost concern. The Committee notes that the Ninth Circuit's Advisory Group on Federal Benefits Law performed
a study of the ways in which gender could influence resolution of claims of disability under the Social Security
system. The Ninth Circuit Final Report noted the possibility that gender could affect credibility determinations
made by ALI's in this area. Ninth Circuit Final Report at 106, 108; see also Linda G. Mills, A Calculus for Bias:
How Malingering Females and Dependent Housewives Fare in the Social Security Disability System, 16 Harv.
Women's L.J. 41, 55 (1993). For similar findings based on review of transcripts in this district, see D. Siemon,
Gender and Social Security Determinations in the District of Columbia (Feb. 1994) (unpublished student paper on
file with the Task Force office). Based in part on both a GAO study and the Ninth Circuit study, the Social Security
Administration has already begun increased sensitivity training for its administrative law judges on issues of bias,
including gender bias. See Daniel L. Skoler, Fighting Racial Bias, Hum. Rts. Q., Winter 1994, at 18, 19.
In this Circuit, review of agency action involving individual parties-including specifically the Social Security
disability cases-is a smaller part of the docket than in the Ninth Circuit. This Committee did not independently
seek to verify the results of the Ninth Circuit study or other similar studies, but believes this is an important area for
further exploration.

173

Analysis of the docket of the Court of Appeals for the D.C. Circuit suggested that the major categories of
administrative law cases before this Circuit consisted of cases from the FERC, the EPA and the FCC. Information
provided by the Clerk's Office for the years 1990, 1991, 1992, and 1993 indicated that the following agencies had
the following numbers of cases reviewed in the Court of Appeals for the D.C. Circuit:

Federal Energy Regulatory Commission:
Federal Communications Commission:
Environmental Protection Agency:

753
436
289

The agencies with the next highest numbers of cases during this time period are as follows:
Federal Labor Relations Authority:
Interstate Commerce Commission:
National Labor Relations Board:
Department of Transportation:
Nuclear Regulatory Commission:
Benefits Review Board:

120
120
102
46
40
32

It was more difficult for the Committee to determine, from information available from the District Court Clerk's
Office, whether there were particular agencies which regularly had large numbers of administrative cases in this
District Court.
174

For more complete data on specializations, see Attorney Survey Question 14 in Appendix D.
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175

Original research for the Committee was done to determine the percentage of women who appeared as oral
advocates in the Court of Appeals in 1993 cases resulting in published administrative law decisions. In the sample
of 145 cases analyzed; 297 men and 56 women argued in the Court of Appeals-women
were 16% of all attorneys
who argued. Among the government attorneys who argued, 119 were men and 42 were women-26%
female.
Among the private attorneys who argued, 178 were men and 14--just over 7o/o--were women. See Appendix C,
Technical Appendix III-B for further explanation.

176

Administrative Conference of the United States, The Federal Administrative Judiciary (Aug. 1992) at 109
(reporting that in March 1990 there were 1,090 ALJs of whom 59 (5.41%) were women) [hereinafter "ACUS
Report"]. As of 1992, the Ninth Circuit reports, 7% of all ALJs nationwide were women. Ninth Circuit Final Report
at 102. In testimony presented in September 1992 by Ethel Zelenske, a Staff Attorney at the National Senior
Citizens Law Center, before a subcommittee of the Senate Committee on Governmental Affairs, she noted that in
14 years of representing clients in social security hearings she "never appeared before a female or minority ALJ."

177

Office of Personnel Management,
Task Force office).

178

Office of Personnel Management, Administrative Law Judge Office, Data Sheets
the Task Force office). These data do not permit determination of how many
members of racial or ethnic minority groups, or conversely, how many persons
"hispanic" were male and female.
The following five agencies had the greatest numbers of ALJ's in the D.C. area as

Administrative

Law Judge Office, Data Sheets (May 3, 1994) (on file with the

(February 12, 1993) (on file with
persons within each gender are
classified as "white," "black," or
of February 1993:

MEN
Federal Energy Regulatory Commission:
Federal Mine Safety & Health Review Board:
HHS/Social Security Administration:
Department of Labor:
National Labor Relations Board:

21

WOMEN

o

9

o

7

32

1
1

42

2

The NLRB was the only agency with more than 1 female ALJ in the "D.C. Area" list. Twenty-two agencies on that
list had no female ALJs.

179

Office of Personnel Management, Administrative Law Judge Office, Data Sheets (May 3, 1994) (on file with the
Task Force office). As of May 3,1994, the NLRB and the Department of Labor were the only agencies with more
than one female administrative law judge in the D.C. area (each agency had two women). Twenty-two agencies still
had no female administrative law judges in the D.C. area.

180

The Administrative Conference of the United States ("ACUS") is an entity established by federal statute to provide
a means for federal agencies, assisted by outside experts, to study mutual problems, exchange information, and
develop recommendations for action to protect private rights and facilitate regulatory activities. 5 U.S.C. § 591 et
seq. Its powers include the collection of information and statistics from federal agencies, and the study of the
efficiency, adequacy and fairness of administrative processes. 5 U.S.C. §§ 591, 594 et seq.

181

A person satisfying the definition of a "veteran" under 5 U.S.C. § 2108 who passes a civil service examination is
entitled to have five or ten additional points added to an eamed rating for ajob. 5 U.S.C. § 3309. See also 5 U.S.C.
§§ 3310-3316.

182

ACUS Report, supra note 176 at 110. The ACUS report found that women comprise 21 % of the persons on the
register, and more than 17% of all applicants, but only 11% of appointees. While on the four-part exam female
applicants scored 84.43% on average and male applicants scored 84.42% on average, after addition of the Veteran's
Preference women applicants' scores rose to an average of 84.58% and men's rose to 87.28%. Id.

183

Office of Personnel Management, Administrative Law Judge Office, Data Sheets (February 12, 1993) (on file with
the Task Force office). These February 1993 figures for women administrative law judges in the D.C. area (5.1%)
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are somewhat lower than the nationwide figures reported by the Ninth Circuit for 1992 (7%). The Ninth Circuit
reported that 8% of the administrative law judges in the Ninth Circuit were female, while women constituted 7% of
administrative law judges nationwide. Ninth Circuit Final Report at 99. According to one administrative law judge
who provided information to the co-chairs of the Special Committee in late 1992, the Washington area is considered
a "prime plumb" assignment, for which there may be a lot of competition; it is seen as a springboard for other
assignments. The administrative law judge suggested consideration of whether "males will constitute a larger
percentage in the D.C group" than in the Ninth Circuit. The May 1994 data, cited in text above, indicate that
nationwide 7.9% of ALJs are female and 6.9% of the D.C. area ALJs are female. Study of this issue may be
appropriate for the affected executive branch agencies or Office of Personnel Management to undertake.
184

For example, one female participant referred to the "old boys network" of administrative law judges. By way of
contrast, another female participant referred to the greater comfort level she experienced at oral argument in the
Court of Appeals before a panel with two women judges.

185

In the following discussion, when the Committee reports Survey results for attorneys in "administrative" law, it is
reporting results of responses from attorneys who, on Survey Question 14, identified themselves as having anyone
of the following four specialties: administrative/regulatory, communications, energy, or environment. Attorneys
who checked one of the latter three specialization areas were included, even if they did not also check
"administrative/regulatory," because analysis of the docket of the Court of Appeals showed that these three areas
constituted the major categories of administrative law cases appealed to that court, see note 173 supra, and because
of uncertainties about how attorneys would designate specialty areas. The subsample of "administrative" lawyers
consisted of about 624 attorneys; ofthese, about 455 had checked "administrative/regulatory."

186

Excluding respondents who identified themselves as having "no opportunity to observe," 38 out of 370 female
respondents said "yes" based on gender, and another six female respondents said "yes" based on gender and race
(5), or race alone (1).

187

Two out of 675 indicated that they felt they were ignored by administrative law judges because of their gender, 4
because of their gender and race combined, and 5 because of their race.

188

Analysis of the subsample of "administrative" lawyers was provided by Dr. Valerie Hans. See note 185 supra. With
respect to federal judges, 18% of all women respondents (i.e., including but not limited to those specializing in
administrative law) said they felt that they had been ignored or not listened to because of their gender, their race and
gender, or their race, while 4% of men so reported. As noted earlier in this chapter, 14% of all women reported
feeling that judges had ignored or not listened to them because of their gender alone.

189

The Attorney Survey did not seek information about such behaviors as use of derogatory or demeaning language,
comments on attire, or terms of address used by administrative law judges since the overall focus on the Survey was
on the general litigation process in this Circuit. We thus have no quantitative data to report on these matters. Focus
group data suggest such inquiry may be appropriate, as some participants complained of what they perceived to be
gender bias in language. For example, of an ALJ's critical comment to a female attorney, "I don't like your body
language," an attorney said, "He would never have said that to a male. His choice of words towards a woman were
terrible."

190

As noted earlier, supra note 175, one study of published administrative law decisions found that 16% of the oral
advocates in the Court of Appeals were female. In focus groups, several female administrative law attorneys
commented that it was rare to have a female counsel opposing them in court, in either the D.C. Circuit or District
Court. One attorney speculated that she could understand women with family responsibilities "self-selecting" out of
"grueling" district court litigation, but said she could not figure out why (in her view) there were so few women in
appellate litigation. Another attorney suggested that it was "a matter of demographics. The partners in law firms
make the oral arguments, and until there are a lot of women partners there won't be a lot of women arguing on
appeal."
Attorney Survey Question 19 asked whether respondents had lost an important role in a federal case, such as lead
counsel, first chair, or examination of a key witness, for reasons associated with gender. Eighteen percent of the
women in the administrative lawyer subsample responded yes (as compared with 16% in the overall sample), and

WestlawNexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.

54

CHAPTER III: THE LITIGATION

PROCESS IN THIS CIRCUIT, 84 Geo. L.J.1702

1% of the men. Survey Questions 17 and 18 also asked whether the respondents had gained or lost assignments to a
case for reasons associated with gender. Twelve percent ofthe women administrative lawyers and 1% percent of the
men said they had lost an assignment due to gender; 5% of the women (compared with 9% in the overall sample)
and 1% of the men said they had gained an assignment due to gender.
191

For those who do not practice administrative law, it should be noted that, because direct testimony may be
submitted in writing, cross-examination is often the crucial aspect of examining witnesses before administrative
agencies.

192

One male attorney in a general litigation focus group noted a recent experience, in a case involving seven male and
one female attorneys, in which a male administrative law judge in Washington, D.C. told a sexist joke to the male
attorneys that resulted in the law firm's filing a recusal motion. This incident was reported not in a focus group
conducted for the Administrative Law Subcommittee but in a focus group on more general litigation conduct for the
Litigation Process Subcommittee, and the incident does not appear to involve the three areas of administrative
practice focused on here--communications, energy or environment.

193

One attorney in a focus group described how it can be "an advantage to be young and female," and gave as an
example a case in which an ALl never cut her off (though he cut off others), let her win objections she "probably
shouldn't have won," and later told his clerk that she (the attorney) reminded him of his daughter.

194

The text above is based on focus group discussions, which do not permit a quantitative judgment on how
widespread these experiences and perceptions are beyond those attorneys who participated in the focus groups.

195

Several recounted incidents that had occurred in the late 1970s and early 1980s. One experienced government
attorney reported a case in this district within the last four years where she and a female co-counsel were treated
dismissively by a district court judge, in contrast to the treatment of male attorneys, and in a way which led her to
believe the difference was related to gender.

196

For example, although the Attorney Survey did not ask about experiences relating to pregnancy in administrative
proceedings, one margin comment described an attorney's discomfort from male attorneys commenting publicly on
her pregnant condition at a large settlement conference in an administrative agency proceeding.

197

An attorney in one focus group also commented that "in the same sense that I feel it in a law firm-it would be
better if you felt that the judiciary was more reflective of society, that there were more women and more
minorities."

End of Document
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I.
INTRODUCTION
The
overarching question motivating this Review Essay is whether--and, if so, in what ways--we should
understand lawyering roles to be gendered. I examine this question by reviewing Kathryn Kish Sklar's recent
biography of Florence Kelley, an early "public interest" lawyer and social activist whom Felix Frankfurter
described as the woman who had "the largest single share in shaping the social history of the United States
during the first thirty years of this century."l Sklar's meticulous research provides us with new information
about a dimension of Kelley's life that is overshadowed by Kelley's public persona as a social reformer who "
claimed special "feminine" moral insights: behind the scenes, Kelley operated as a shrewd and enormously
proficient trained and licensed lawyer. *2402 This Essay examines how Sklar's study of Kelley's life shows the
interplay of gender and claims to lawyering authority. I suggest that certain of the methodologies Sklar uses in
analyzing the effect of gender on Kelley's life should be imported by feminists in the legal academy to redirect
their inquiry into the operation of gender in the legal profession.
Questions concerning gender and lawyering roles have proved hugely controversial. Gender infuses so much of .
social organization that it is implausible to maintain that gender has no influence on the way lawyers perform
their roles; however, attempts to develop theories about how lawyering is gendered have met with immense
opposition. Similar doubts have been raised about attempts to investigate the gendered underpinnings of the
professional socialization of lawyers in law schools and beyond.3
Of the great many voices that have joined this debate, just a few can be briefly summarized by way of
introduction here. The pioneer and most stalwart defender of the controversial view that lawyering is gendered
is Carrie Menkel-Meadow, who deserves great credit for having forced the question of gender in lawyering into
feminist legal discourse. Menkel-Meadow has described her position as follows:
Drawing on the work of the affiliational or relational feminist theorists, like [Carol]
and others, I speculated that women who reason with ethics of care and concern,
justice, and who took account of relationships and context rather than searching
principles to solve legal problems might structure the legal system and legal practice

Gilligan ...
as well as
for abstract
in different

ways.4
As Menkel-Meadow
explains above, her hypotheses about the possible relationship between gender and
lawyering roles have been heavily influenced by the research of Carol Gilligan and other feminists working
*241 within the "object relations" school of American psychology.s Gilligan's work, as I discuss in more detail
below, posits that female subjects tend to place more emphasis on a "care" versus a "justice" approach to moral
problem solving. Menkel-Meadow has extrapolated from this hypothesis to argue that gender differences in
approaches to moral reasoning may result in differences in lawyering styles--suggesting, for example, that
women may tend to be more "relational" than men or to work harder than men at being conciliators and creative
problem solvers rather than gladiators in an adversarial system.6
Menkel-Meadow may have been the first, but she is far from the only, legal academic to advance such claims
about the relationship between gender and lawyering roles. Some sociologists of law have drawn on Gilligan's
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work to support the thesis that women generally perform and experience work as legal professionals differently
from men.7 In a similar vein, constitutional law scholar Suzanna Sherry has suggested that women tend to
exhibit a uniquely "feminine jurisprudence," characterized by a greater concern with connection and context,
and that this different style of reasoning can be detected in the opinions of Justice Sandra Day 0'Connor.8
Sherry concludes that
recognition of Justice O'Connor's unique perspective, and the unique perspective of women in general, might
aid us- in ameliorating the distortions of an overly individualist liberal paradigm. Insufficient attention to
connection promotes naked-self-interest at the expense of altruism, impoverishes our self-perception, and stunts
*242 our capacity for growth. Merely communicating
a feminine emphasis on connection may be
enlightening .... 9
Other leading feminist scholars, such as Naomi Cahn, have taken issue with the arguments of Menkel-Meadow
and others, but have proposed their own variants of the thesis that certain positive qualities attributed to women
can form the basis of a distinctive approach to lawyering.! 0 Cahn has called on feminist legal scholars to
"transcend the difficulties of difference and move towards a feminist lawyering process, rather than a feminine
lawyering process."!! Still other scholars of the lawyering process have called for the adoption of an "ethic of
care" modeled after the female voice Gilligan attributes to women and girls in her studies.!2
On the other side of the debate, leading feminist legal theoreticians such as Joan Williams and Margaret Radin
have strongly dissented from arguments for change within the legal profession based on purported differences
between the lawyering styles of men and women. These commentators caution that the use of any
generalizations about gender-linked lawyering approaches, even positive ones, risks creating stereotypes that
will do great harm to women's attempts to advance in the legal profession. 13
In short, examination of the relationship between gender and lawyering roles has become mired in disagreement
about the usefulness of social psychology perspectives.14 With some notable exceptions,15 the study of *243
gender and lawyering has languished in this unproductive theoretical impasse.
This Review Essay argues for a new approach that would borrow its methodologies from feminist scholars
working in disciplines other than social psychology. Specifically, I point to the insights achieved by a group of
feminist historians, sociologists, and political scientists who have been investigating the gendered construction
of American social welfare policy.!6 Scholars working within this school, including Linda Gordon, Kathryn
Kish Sklar, and Theda Skocpol, have convincingly documented the connections between the gender ideologies
of the Victorian Era, the women's social reform culture of the first decades of this century, and the eventual
structure and unique nature (and, one might also argue, special vulnerability) of our New Deal welfare state.17
Through meticulous attention to detail and to the paradoxes and surprises that emerge from a fine-grained focus
on their subject, these scholars have succeeded in tracing how new generations of women received, transmitted,
and transformed ideas from previous generations and used those ideas in fashioning new roles by which they
could insert themselves into the realms of civil society, politics, and policy.
This Essay argues that a similar focus by legal academics investigating the effect of gender in the construction
of lawyering roles could produce enormous payoffs in understanding the transmission and transformation of
gendered ideas about how professional roles should be performed. This approach would substitute a painstaking
examination of the operation of gender in specific historical and social contexts for sweeping brushstrokes of
theory and generalization. Appreciating that our ideas about the nature of observed differences between men
and women are loaded with historically and culturally contingent understandings, the approach I advocate
would stop debating the "truth" of such perceptions, *244 and would instead treat all such observations as data
reflecting socially constructed ideas.is This approach would avoid the false dichotomy between an outright
denial that gender operates in constructing lawyering roles and an analysis focusing on women's "differences"
as lawyers. Instead, this approach would acknowledge gender as a powerful force in creating social roles, but
would search for its influence in the context-specific negotiations women--and men--have engaged in to
reconcile their gendered identities with lawyering norms.
My approach would further search for the routes through which gender-linked ideas about professional roles are
transmitted to and transformed by successive generations. The approach I advocate would thus investigate how
women have used, modified, and resisted gender-related ideas in legal careers as a continuing, historically
contingent process. I focus especially on the difference between what individuals claim to be doing with
reference to gender ideologies and what they actually do--a difference far too often ignored in discussions about
how gender ideologies motivate behavior within the legal profession and elsewhere.
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To illustrate my suggestions, I focus on one recent contribution to the growing body of historical literature on
the role of women's culture in shaping American social policy which may be of special interest to scholars of
the legal profession: Kathryn Kish Sklar's biography entitled Florence Kelley and the Nation's Work. Sklar's
book constitutes the first volume of her long-term biographical projectI9 on Florence Kelley, who served as
head of the National Consumers' League ("NCL") from 1908 until 1932, and led this organization in its many
famous battles for protective labor legislation that paved the way for the New Deal.
Sklar's biography makes obvious the great effect Kelley's legal training had on her work as a social reformer.
Sklar's research thus reveals (often incidentally, because exploring Kelley's identity as a lawyer is not one of
Sklar's main objectives) much about how gendered conceptions of lawyering roles were negotiated during the
early part of the twentieth century, as well as how these negotiations affected the shape, strategies, and results
of the women's social reform movement of this same era.
The first volume of Sklar's biography ends just prior to Kelley assuming leadership of the NCL, the
organization that would provide Kelley *245 with the platform from which to exert her profound influence on
the shape of United States social policy. The outlines of Kelley's career at the NCL are well known, however,
and with further archival research of my own provide ample material to fill out and assess the story of Kelley's
life as a whole.
The centerpiece of that story concerns Kelley's involvement in overseeing the legal work for which the NCL is
remembered today, including her supervision of the female assistants who drafted the famous but misnamed
"Brandeis" brief in Muller v. Oregonui and a host of other cases. The documentary evidence reveals that Kelley
played a key role in planning and overseeing the legal work of the NCL on many other fronts as well. But
despite the major role she played in overseeing the NCL's legal strategy, Kelley avoided claiming the identity
of "lawyer," preferring to hide her legal handiwork under the imprimatur of leading male attorneys. Kelley's
choices in this regard reveal the interplay of powerful social forces related to gender in the construction of a
particular type of elite public-interest lawyering role.
This Essay seeks to explore such forces and to relate them to current questions about how gender operates
within the legal profession. In Part II, I provide an overview of Sklar's research on the first half of Kelley's life,
supplemented with my own research in progress on Kelley's later life as the director of the NCL. Focusing on
the question of Kelley's agency, I explore Sklar's analysis of how gender affected Kelley's life path, presenting
both limits and opportunities. In Part III, I elaborate on a question to which I argue Sklar pays too little
attention, namely, how Kelley's training and skills as a lawyer interacted with her gender in shaping her public
persona. I further suggest that some of the factors that shaped Kelley's relationship to law still operate in
shaping the "gendered lives"21 women lead as lawyers today. Thus, I suggest, even though large gains have
been made in women's opportunities as lawyers, Kelley's example may help illuminate the ways in which
gender continues to affect the performance oflawyering roles today.
A clarifying note is in order here: the question of how gender affects lawyering can be asked on several levels.
First, gender can determine who gets to perform what work, what one might call "ascription." Second, gender
can influence how work is performed, the level of analysis I am intending to capture when I use the term "role."
Finally, gender can influence how work performances are judged, through the operation of "norms." Even
though ascriptive barriers based on gender are largely a thing of the past in the legal profession, the empirical
data show links between gender and lawyering roles and norms (as reflected in gender- *246 linked differentials
in advancement and status within the profession, for example). My argument is that these data mandate a
continued focus on the many complex ways in which gender operates in the legal profession.
In Part IV, I offer some more specific preliminary thoughts on how the historical and context-specific
examination I am urging could advance the legal academy's appreciation for the operation of gender in the
construction oflawyering roles.
II. THE STORY OF FLORENCE

KELLEY

A. Beginnings and Transitions
Sklar begins her biography by tracing the influences that contributed to Kelley's development of an acute social
conscience during her childhood and early adult years. One of these influences was Kelley's maternal greataunt, Sarah Pugh, a leading Quaker abolitionist and advocate of women's suffrage.22 Through her examination
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of Kelley's relationship with this aunt, Sklar brilliantly traces the links between the oppositional women's
political culture in which Sarah Pugh was involved, based in the antebellum abolitionist and women's suffrage
movements, and the development of the women's political culture of the Progressive Era many decades later.
Sklar thus demonstrates how a "women's culture" can be transmitted from generation to generation, through
specific relationships and role models. The high-powered lens Sklar focuses on Kelley's early life--finely tuned
and sensitive to specific social and historical contexts--thus captures the gendered transmission of ideas while
avoiding the tendency towards essentialism that sometimes mars such inquiries.
Sklar documents, for example, how Sarah Pugh greatly impressed Kelley by refusing to take sugar in her coffee
and wearing only linen because sugar and cotton came from slave labor. These ideas, Sklar argues,
foreshadowed the consumer boycott strategies with which Kelley and the NCL would later experiment.23 Pugh
was a close friend of Lucrieta Mott and other leading social reform figures of her time, and Kelley grew up
surrounded by the influence of these visionaries' thoughts. In Kelley's words, "moving through a child's
imagination were Free Soilers and Revolutionary ancestors, Quakers and Abolitionists and Non-Conformists,
family figures who had put their consciences to the test both of endurance and action."24
*247 In short, through her close relationship with her great-aunt, Kelley benefited from the experiences of
politically active women two generations before herself. The example set by Sarah Pugh and her associates,
Sklar suggests, gave Kelley a model for voluntary civic activism that guided her later leadership of the NCL.25
The other strong influence in Kelley's childhood on which Sklar focuses is Kelley's father, William Kelley, a
lawyer, state judge, and powerful U.S. Congressman. Sklar details William Kelley's political involvement in the
public issues of the day, which included not only abolitionism but also industrial development and trade.26
William Kelley was devoted to his young daughter and actively sought to instill in her a knowledge of public
affairs and an acute social conscience.27 Kelley later attributed "everything that [she had] ever been able to
learn to do"Z8 to her father's efforts to educate her about the political affairs in Congress, and she "cherished his
charge that it was for his generation to create the great industry and for ours to devise methods of just
distribution of its products."29
In 1876, Kelley applied to and was granted admission at Cornell University, a land-grant college established in
1865 through legislation her father had helped to enact.30 These land-grant colleges were required to be "open
for all," and they, along with elite eastern women's colleges such as Smith and Wellesley, first opened avenues
of higher education to substantial numbers of white middle-class women in the United States.
At Cornell, Kelley entered a period of great intellectual activity. Surrounded by other serious and intellectually
gifted young women, Kelley *248 joined reading groups and helped found the first Cornell Social Science
Club.3l Serious illness forced Kelley to withdraw from Cornell for her senior year, however, and Kelley
returned to her father's care in Washington, D.C. There, she wrote her senior thesis, titled "On Some Changes
in the Legal Status of the Child Since Blackstone," researched largely at the Library of Congress. Devoting long
hours to a painstaking analysis of classic legal authorities, U.S. statutes on children's legal status, and statistical
data on children's health and economic status, Kelley's thesis combined legal research with empirical inquiry,
presaging, Sklar suggests, the style of legal research for which the NCL's protective labor briefs would later
acquire renown.
After graduating from Cornell in 1882, Kelley encountered the gap between rising expectations created by
newly opened opportunities in higher education for white middle-class women and barriers that remained to
block these women's entry into traditional professions such as law. Sklar graphically documents this reality as it
affected Kelley and her classmates. Most of Kelley's classmates entered teaching, some at women's colleges
after obtaining advanced degrees.32 A handful became doctors or dentists.33 But among Kelley's cohorts there
were "no lawyers" (except, eventually, Kelley herself).34
Kelley did not escape this plight. Applying for admission to the classics department at the University of
Pennsylvania, whose dean was a distant relative of hers, Kelley hoped to study advanced Greek as a means of
gaining entry to the University's law school.ss Kelley's ambitions were thwarted by the University's general
policy of refusing to admit women, however; she was disappointed to find herself denied admittance even after
her father intervened on her behalf.36
As did many of the women of Kelley's generation caught in this gap between educational qualifications and
access to the professions, Kelley chose to pour her frustrated energies into the thriving middle-class women's
social reform movement taking place around her.37 Kelley became *249 active in a number of women's
voluntary associations in Philadelphia, taught evening classes for working girls and women, worked as a
librarian for a women's club, and found time to publish her first articles melding social science research with a
call for political activism on behalf of working women.38
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Kelley's opportunities for further education soon broadened, however, after her father arranged for her to travel
overseas as a companion and nurse to her older brother, William, who was ill. (William recovered and returned
home to become a lawyer and politician in the mold of his father.) Still in pursuit of the advanced degree in law
that she coveted, Kelley gained admittance to a government studies program at the University of Zurich and
became one of a small group of women studying there. Kelley soon joined a circle of young socialist political
reformers and became a passionate socialist herself, hearing in this political philosophy the strains of the radical
egalitarianism preached by her great-aunt Sarah Pugh.39 Kelley remained a committed socialist throughout her
life, despite the political vulnerability this caused her in her work for social reform.
This period of Kelley's life also saw her disastrous marriage to a young Russian socialist doctor. Summarized
briefly, over the next eight years, Kelley gave birth to three children and focused her energy on family life
(while still finding time to translate into English a major treatise by Frederick Engels and to publish various
political analyses in magazines in the United States and Buropej.so Kelley's relationship with her father
deteriorated, partly as a result of the embarrassment she caused him in embracing socialism and partly because
she began to make increasingly desperate demands on him for financial support for her family. Facing the stress
of economic hardship after her father severed relations with her, Kelley's young family moved to New York
City, where she and her husband became active in the internal machinations of the Socialist Labor Party until
they were expelled over petty charges of having failed to adhere to the correct party line.4l Kelley's relationship
with her husband deteriorated to the point of physical abuse, and in 1892 Kelley fled, penniless, from New York
City with her three children.
Although Kelley had by this time started to mend relations with her family, she did not return to them. Instead,
Kelley arrived at the doorstep of Hull House, a social settlement in the heart of one of Chicago's poorest
tenement districts. Kelley remained at Hull House for the next nine years, developing the base within its
community of like-minded women *250 devoted to social reform. From that base, she would later launch her
career as one of the most important national reformers of the Progressive Era.

B. Years at Hull House
Sklar's treatment of Kelley's years at Hull House focuses on how Kelley's agency developed through her
interaction with the women's reform culture within which she situated herself. Because Sklar relies heavily on
the concept of agency throughout her narrative, but never explicitly addresses what she intends by this term, it is
worth pausing to consider the general theoretical work that has been done in this area.
The concept of agency has long been problematic in feminist theory. Considerable recent work in critical and
feminist theory has focused on the question of how women or other oppressed people can be understood to
achieve creative, willful ends while at the same time being "constituted" and oppressed by their social worlds.
That work has arrived at a fairly clear consensus rejecting "strong" theories of agency based in liberal political
ideologies that posit the existence of transcendent, "free" individuals who are somehow capable of rising above
their life circumstances and patterns of socialization in achieving self-willed ends.42 Less agreement has been
achieved about what conceptualization of agency should take its place. Feminist theorists today appear to be
spread across a continuum of positions recognizing stronger or weaker versions of "partial agency," that is,
conceptions of agency within social constraintS.43
In her work, Sklar appears to endorse a fairly strong view of agency conceived of in this way.44 Her conclusions
arise from her analysis of the *251 possibilities offered Kelley by virtue of her political base in a women's
community formed through networks of social reformers and settlement house workers. Kelley obtained this
springboard for her political agency through her residency at Hull House. Founded in 1889 by Jane Addams and
Ellen Gates Starr, Hull House was one of the first social settlements that emerged at the beginning of the
Progressive Era in the northeastern and midwestern cities of the United States.45 These social settlements were
inspired partly by the progressive religious movement known as Social Gospel, partly by the more charityoriented social settlement movement taking place in England, and partly by the growth in the class of educated
women without access to traditional professional careers who wanted to work for social reform.46 Hull House
was particularly fortunate in being financially self-sufficient, funded by the considerable personal fortunes of
Jane Addams and several other women from wealthy families.47 As Sklar convincingly argues, this rare
financial independence ensured that the character of Hull House could freely reflect the ideology of its
leadership. It also allowed the women residents of Hull House to escape the economic necessity of marriage and
develop new politically conscious, reform-oriented professional commitments.as
Thus, class, a positionality with respect to which Kelley was strongly advantaged, was key to Kelley's agency.
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Sklar describes the class commonalities underlying the friendships Kelley formed with Hull House leaders Jane
Addams and Julia Lathrop. All three were daughters of prominent politician fathers, came from upper-class
families with strong abolitionist principles, benefited from college education, and spent years struggling to find
occupations commensurate with their training.49 But even more importantly, Sklar argues, all three shared a
common commitment to what they viewed as a uniquely feminine political vision for social reform.
*252 In this final emphasis Sklar introduces one of the most provocative aspects of her book. Sklar argues that
Kelley's agency arose not only from her class advantages, but also from her gender, an axis on which traditional
feminist theory would posit she was unequivocally disadvantaged.
Sklar promises her readers that a chief aim of her book is to explore the contours of the women's political
culture that supported Kelley and her peers.50 One of the few significant flaws of the book, however, is a lack of
extended discussion about how Kelley and her colleagues thought about gender. Sklar gives us only limited data
on this issue, but we can fill in Sklar's picture by drawing on other scholarship about the "separate spheres"
ideology underlying the women's political culture at the turn ofthe century and earlier.51
That culture, as Sklar notes briefly, espoused a vision of women as possessing certain qualities of "virtue"
lacking in men.sz Kelley and her fellow women social reformers believed that they possessed special insights
into public policy by virtue of their "feminine" experiences, especially their traditional roles as nurturers
(although, ironically, as we have seen, most of these women achieved the freedom to devote themselves to
social reform by eschewing marriage and motherhood). These claims to a special "feminine" knowledge
deserving of attention from politicians gained further legitimacy from women's electoral disenfranchisement:
women reformers could point to women's exclusion from the political realm as a reason for the appalling
disregard in public policy for the conditions under which the poor lived and new generations of citizens were
being raised. 53
Kelley and her peers thus claimed a special duty to attend to, and special moral authority to speak about, social
welfare policy reform. Hull House became a testing ground for these beliefs, offering social services such as
schools, day care, and vocational training to members of the surrounding impoverished communities, while also
engaging in local political activism aimed at reforming the conditions under which these individuals worked
and lived.
Although Hull House was a female-dominated community, guided strongly by the personality and values of
Jane Addams, it was not a separatist *253 one. Most of its residents were unmarried women, but some single
men--typically clergy or men with strong religious motivations--lived at Hull House as well. Hull House served
as a lively social and cultural forum for Chicago's progressive elite, drawing to its dinner parties and other
social events many of the city's most notable intellectuals, including University of Chicago professors and
lawyers, such as Clarence Darrow and Henry Demarst Lloyd. Kelley would later call on many of these contacts
as political allies and consultants. Thus, Sklar argues, Hull House offered not only a supportive femaledominated environment that allowed women to escape the economic necessity of marriage and pursue public
lives devoted to social reform, but also provided a base from which these women could interact with the male
world of power and privilege from a position of respect, independence, and strength.
Sklar describes how Kelley achieved stature as one of Chicago's leading social reformers through her location
within this women's reform culture (combined with her enormous personal talent and considerable luck).
Kelley first found work for herself at Hull House by founding a labor bureau to train women to do domestic
work for Chicago's upper-class households. In 1892, Kelley secured, with Addams's help, ajob working for the
Illinois Bureau of Social Statistics on a survey of industrial working conditions in Chicago. That position led
Kelley to additional appointments on other social surveys, in connection with which Kelley wrote a detailed
report describing the working conditions faced by women and children in Chicago's sweatshops and making
recommendations for remedial protective labor legislation. The publication of this report coincided with the
election in Illinois of a radical governor, John Peter Altgeld, along with a progressive state legislature. Through
this turn of events Kelley's report became the basis for proposed legislation to restrict the number of hours
women and children could work in factories and to establish a state agency to monitor employers' compliance
with such mandates. Kelley's draft legislation was quickly enacted into law, and in 1893 Kelley found herself
appointed by Governor Altgeld to the position of Chief Factory Inspector for Illinois. In this position, Kelley
directed a staff of twelve, including two lawyers who worked full-time in prosecuting violations of the newly
enacted maximum-hours law.
At around the same time that Kelley became Chief Factory Inspector, she enrolled in night classes at the law
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school at Northwestern University. One of the most fascinating parts of Sklar's biography is its documentation
of details concerning the little-explored facts about Kelley's law training and brief period of legal practice.
Kelley began attending lectures at Northwestern in the evenings in 1893, and graduated with her law degree the
next year (having received credit for the reading in law she had done with her father in 1882 and for her
government studies in *254 Zurich).54 Sklar's research shows that Kelley appeared in court to argue several
cases on behalf of her office prior to her law school graduation, but that after she graduated, Kelley curiously
delegated all the work of appearing publicly as a lawyer to her male legal deputies.55
Sklar convincingly argues, however, that Kelley's strong intellectual influence can be detected in the content
and structure of the briefs these male lawyers signed and submitted for Kelley's office. Sklar's detective work
thus captures the picture of Kelley directing the legal show behind the scenes, while ceding the public role of
lawyer to her male lieutenants. Kelley continued to use this strategy throughout her career. Although Sklar does
not pursue the matter, Kelley's conduct--quite striking, to contemporary eyes-- provides telling clues about the
operation of gendered norms in the construction of the lawyer's persona, as will be discussed in greater detail in
Part III.
It would, of course, be easy to jump to the conclusion that Kelley's choice not to present herself publicly as a
lawyer was simply a sign of her oppression. But Sklar's portrayal of Kelley's agency presents a more
complicated picture. Sklar examines the "gendered construction of political options" at the beginning of the
Progressive Era and concludes that Kelley was in some respects advantaged by virtue of her gender. 56 To
undertake this examination, Sklar compares Kelley's political projects and options with those of Kelley's close
male friend and political associate--also a lawyer-- Henry Demarst Lloyd.57 Sklar arrives at the provocative
conclusion that Kelley was the more politically advantaged figure in her specific social context.
Sklar describes the close similarities in Kelley's and Lloyd's political commitments: both saw themselves as
engaged in "a national struggle for control of the social consequences of industrial growth;" both were "wedded
... to labor's side of the industrial struggle[;]" and both considered "the state as the chief defender of civil,
political, and economic rightS."58 But while Kelley flourished within the supportive environment of Hull House,
Lloyd's efforts to find a similarly comfortable institutional affiliation met only with repeated frustration. Thus,
Sklar concludes, *255 although the two friends' "political beliefs were very similar," they experienced "quite
different opportunities to translate their ideas into practical results. Kelley's relationship with women's public
culture carried her into direct action; Lloyd's relationship with men's public culture muted his influence."59
This example is one of several Sklar uses to illustrate that Kelley's capacity for agency was in many respects
supported, rather than undermined, by the female public culture with which she was affiliated. Kelley made use
of the particular cultural, social, and ideological resources at her comrnand-- including claims to a distinctive
feminine vision--to achieve agency in ways that some of her male counterparts could not. This example, as I
will argue in Part IV.B.2, belies claims that the social attribution of gendered "voices" must always have
negative consequences for women. Sklar's work suggests that the picture is sometimes more complicated and
context-specific.
It cannot, however, be denied that Kelley faced great disadvantages because of her gender. Kelley's political
position as a leading Chicago social reformer was far from secure. In a legal setback that would foreshadow
Kelley's later frustrations with the legal system, her child-protective legislation was struck down as
unconstitutional.eo Altgeld lost his re-election bid soon afterwards, and in August 1897, Kelley found herself
unemployed. Kelley then tried, not for the first time, to gain an appointment to the faculty at the University of
Wisconsin, but was rebuffed despite her accomplishments. Kelley was thus forced to tum to the occupations
open to women in her circumstances, taking a job as a library assistant and working long hours after the close of
business to continue her social-science reports.61 Kelley's network of political connections in the women's
social reform community came to her rescue, however, and in January 1899, Kelley was offered the top staff
position at the newly founded National Consumers' League.
C. Kelley at the NCL
The first volume of Sklar's biography ends with Kelley leaving Hull House for New York City to take up the
challenge of serving as the General Secretary (executive director) of the NCL. Sklar's volume thus ends right
before the real action begins--before Kelley takes over the reins of the organization through which she would
earn her historical reputation. The broad outlines of Kelley's later career at the NCL are far better known than
the early material Sklar has presented in the volume under *256 review here, however. We thus need not wait
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for Sklar to complete her ambitious biographical undertaking to evaluate the import of her research to our
central question concerning the gendered construction oflawyering roles.
The outlines of Kelley's work with the NCL are as follows: In 1899, Kelley took over the running of the NCL.
Kelley continued in this position for the next thirty-two years, until shortly before her death in 1932.62 During
this time, the NCL played a leading role in the enactment of more than a dozen state laws providing for
protective labor standards in industry, most of them limited to women and children, but some also
encompassing male workers where political conditions allowed. The NCL participated in scores of appellate
cases defending these statutes from constitutional attack. It also played a large role in orchestrating legislation
that would serve as a harbinger of the New Deal, including the bill establishing a federal Children's Bureau in
1911, which would be staffed by activists from the NCL and other women's reform groups, and the federal
Sheppard-Towner Maternity and Infancy Protection Act of 1923.
Structurally, the NCL was organized into regional chapters, most located in the Northeast and Midwest.63
Never an organization with a mass membership base, it achieved its political clout by virtue of the special
nature of its membership: primarily educated, upper-middle-class white women married to some of the nation's
most politically and socially prominent men. Some men, many of them clergy, belonged to the NCL, but most
of the male involvement in the organization was in an advisory capacity, as local legal counsel, strategic
consultants, fmancial managers, and the like.
In many respects, the philosophy and direction of the NCL combined the female-oriented, consumer focus of
Kelley's great-aunt Pugh with the political savvy of Kelley's father.64 In its earliest years, the NCL focused on
fact-gathering and education campaigns aimed at persuading consumers to patronize only those businesses that
adhered to humane labor standards. *257 One such initiative was a "White Label" campaign, through which the
NCL granted upscale women's undergarment manufacturers permission to sew NCL labels into their
merchandise in return for their agreement to subscribe to the NCL's standards for humane treatment of women
workers. Another was a campaign urging women consumers to do their holiday shopping early, in order to
protect the largely female sales staff from rush conditions.65 Committees of regional chapters also kept
themselves busy inspecting the health and sanitation of local food establishments and monitoring state and local
legislation on the NCL's issues, especially child labor laws.66
This type of voluntary consumerism work provided opportunities for elite white women to become involved in
work intended to improve the plight of the less fortunate without shaking their basically conservative political
orientations. Over time, however, it became increasingly apparent to Kelley that this focus could produce only
limited returns: in the White Label campaign alone, performing inspections to add manufacturers to the NCL's
"approved" list, monitoring subsequent compliance, and stopping cheating by nonsubscribing manufacturers
proved a monumental undertaking, yet addressed conditions in only a fraction of one small manufacturing
sector. Kelley, therefore, began to steer her organization--sometimes
against strong resistance by the more
conservative members of local chapters67--towards a greater focus on state and national legislation to establish
and enforce mandatory labor standards in industry.
Here Kelley's considerable legal skills came into play. Kelley played a lead role in choosing the cases in which
the NCL would become involved, negotiated with the states to allow the NCL's intervention, planned and
oversaw the development of the legal briefs drafted by her female assistants at the NCL and recruited prominent
male attorneys to serve as the legal figureheads for these cases.
The most famous of these involvements by the NCL was Muller v. Oregon, in which the NCL saved from
constitutional challenge an Oregon labor law that prescribed maximum hours of work for women in *258
laundry establishments. Much has been written criticizing the NCL's substantive position in that brief, and I do
not intend to add to that well-developed literature here.68 What cannot pass without note in this Essay is the
fact, already well-recognized among feminist historical scholars, that the famous "Brandeis" brief was drafted,
not by Brandeis, but by Josephine Goldmark, Kelley's research assistant.69 Brandeis' name, not Goldmark's,
appears on the cover of the brief, and Brandeis probably wrote a short introduction, but Goldmark's work
constitutes the entirety of the brief, with very minimal, if any, editing.70 This working arrangement once again
manifested the curious relationship between male "lawyer" figures and female "not-lawyers" that Kelley first
established during her tenure as Chief Factory Inspector in Illinois.
Over the next nine years, Goldmark and Brandeis engaged in similar collaborations on a number of other briefs
defending various states' protective labor legislation.7! In all of these cases, it was Goldmark who gathered and
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synthesized the relevant social science data and drafted the great bulk of these briefs, while Brandeis claimed
principal authorship and conducted oral argument in court.72
In 1917, after Brandeis' appointment to the Supreme Court, Felix Frankfurter assumed Brandeis' role as the
NCL's chieflegal figurehead, this time receiving research and writing assistance from a new assistant to Kelley,
Molly Dewson. Dewson, representing the next generation of women who *259 transmitted women's political
culture into American social policy, would go on to become Eleanor Roosevelt's close friend and a member of
Franklin Roosevelt's inner political circle, from which position she-along with Francis Perkins and other NCL
graduates--exerted a powerful influence on New Deal politics.zs
Dewson and Frankfurter collaborated on three briefs in the Adkins case,74 which sought to defend a statute
establishing minimum-wage protections for women workers in Washington, D.C. Dewson and Frankfurter
reportedly met in person for only one hour at the initial stage of their project, but corresponded regularly.
Frankfurter enthusiastically praised Dewson's talents to Kelley, apparently well-satisfied with her legal work,
which included drafting a [mal brief totaling 1,138 pages.75
Despite this work, however, the NCL was devastated to lose the Adkins case before the Supreme Court, which
held, by a vote of 5 to 3 (with Brandeis recused), that the challenged statute violated adult women's rights to
freedom of contract.
The Adkins catastrophe forced Kelley and the NCL to confront the changing political climate that accompanied
the end of the Progressive Era. By 1923, women had won suffrage, as the Court pointed out in rejecting the
NCL's claims that women required special legislative protection.76 The composition of the Court had also
shifted, and a more conservative political tenor sounded throughout the country. The NCL thus faced the
discouraging prospect that Adkins would precipitate the invalidation of all the protective labor statutes it had
worked for decades to enact and defend across the nation.77 The critical question became what steps to take in
response. Here Kelley and her male legal consultants clashed in a manner that exposed the vulnerability in
Kelley's strategy of relying on male lawyers as her public legal figureheads.
My own research provides further details about Kelley's struggle to maintain control over legal strategy within
the NCL. Consistent with the direction in which her political vision had developed--which had started *260 by
advocating local, voluntary consumer action and grew to see a need for compulsory legislation on a state and
then a national scale--Kelley decided that the only feasible response to Adkins was a national campaign for a
constitutional amendment; an amendment would ensure that future efforts to enact protective labor legislation
could not be undone with a stroke of the Court's pen.78 Kelley's plan met with strong opposition, however, not
only from Frankfurter but also from the NCL's other close male attorney advisors, including Harvard Law
School professor Roscoe Pound, progressive New York City attorney Robert Szold, and NCL President and
former Secretary of War Newton Baker. Steeped in the conservative culture of the American legal profession,
these lawyers saw Kelley's call for a constitutional amendment as far too radical, even for a cause as important
as the protection ofthe nation's workers.79
When Kelley continued to insist on her campaign to change the Constitution, and even presented language for
the amendment she envisioned, she pushed her male advisors beyond the limits of their legal traditions.80 *261
Frankfurter ceased to act as a neutral legal advisor taking direction from his client, and began instead to behave
as an advocate for his own political views. Kelley expressed great "impatience with further tinkering with
legislation" and invoked her father's struggle for passage of the Reconstruction Amendments and the fight for
women's suffrage as models of the campaign she envisioned, but Frankfurter continued to insist that the proper
strategy was to redraft the D.C. statute to address the Court's objections.81 When Kelley refused to accept his
advice, Frankfurter began to use his stature to fight Kelley's proposal at NCL chapter meetings. Frankfurter
acknowledged to one male lawyer ally that Kelley "has given her life to causes before you and I were born
which at the end of her whole life are largely dust and ashes," but nevertheless added, "[o]f course, that doesn't
mean that we should allow her to run away with her own ideas and subscribe to them if we don't believe
them."82 Frankfurter further urged his fellow male legal consultants to "put on their fighting armor"83 and
boycott the conference Kelley had called to discuss what steps should be taken next.
Kelley's falling out with Newton Baker was no less dramatic. Baker started his career as a lawyer and
progressive mayor of Cleveland, Ohio, and later became Secretary of War under Woodrow Wilson.84 In 1915,
he accepted the position of President of the NCL where he was Kelley's strong supporter. Baker had used his
appointment to a cabinet post during World War I to the great advantage of Kelley and the NCL,85 and had
shown himself willing to defend Kelley against recurring attacks by NCL members who disliked her socialist
commitments.86 But even Baker could *262 not support Kelley when she argued that our "Ancient Instrument
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must be amended."87 Baker responded that the Constitution should never be used to legislate and joined the
boycott of Kelley's conference, which would decide the next steps after the Adkins defeat. In the end, Kelley's
frustration rose to such a great level that she wrote an uncharacteristically blunt letter to Baker demanding his
resignation. 88
This conflict between Kelley and her male political advisors ended in a stalemate.89 But the split between
Kelley and her male legal advisors contributed to a decline in the NCL's momentum in the 1920s. Within the
organization, the NCL's governing board became deeply divided about Kelley's efforts to enlist the NCL in an
ultimately unsuccessful plan to pass a constitutional amendment to override the Supreme Court's veto of federal
child labor legislation.so Outside forces further contributed to stalled social reform efforts as the women's rights
movement split between social reformers such as Kelley, who accepted sex-specific approaches to protective
labor legislation, and the "equal rights" feminists represented by the law-trained Alice Paul and the National
Women's Party, who argued for across-the-board formal equality.91 But although *263 Kelley could not know
this at the time of her death in 1932, a new generation ofNCL graduates, including Dewson, Grace Abbott, and
Francis Perkins, would transmit the NCL's gendered vision of social policy into the New Deal, thus continuing
the influence of an American female political culture into another generation.sz
ID. THE MYSTERY AT THE HEART OF KELLEY'S STORY
The first volume of Sklar's biography does not foreshadow the consequences that followed from the division
between male public lawyering roles and female behind-the-scenes legal worker roles, as just described; it will
be interesting to see what Sklar makes of these matters in the next volume of her biography. But even in her
first volume under review here, Sklar leaves the reader puzzled by a mystery she never explicitly addresses:
Why did Kelley choose not to assert her status as a lawyer in defming her public persona? This question stands
as a central narrative knot--an unresolved tension at the heart of the plot that compels our interest in Kelley's
life.
There appears, as far as I have been able to glean, no direct evidence that provides a conclusive answer to the
question of why Kelley did not publicly claim the identity of lawyer (though we can hope that Sklar will
uncover such evidence in the next volume of her biography). Kelley's autobiographical writings provide few
clues: Kelley discusses her early interest and studies in the law and her motivations for eventually obtaining her
bar license, but not why she did not carry through on her initial intent to practice law. And although Kelley's
general views about women's proper place in the home led her to appear "old-fashioned" even to her nearcontemporary admirers,93 Kelley did strongly support women's legal training and admission to all privileges of
the legal profession. *264 94 Like many people oriented towards action rather than self-examination, Kelley
appears simply not to have reflected on the contradictions of her own life situation.
One of Sklar's many talents as an historian is her care in reasoning from historical sources, and the lack of
conclusive evidence about Kelley's motives perhaps accounts for Sklar's failure to address why Kelley chose
not to embrace the role of lawyer. It is not difficult to surmise, however, what factors motivated Kelley's
decisions, based on what we know about the social and historical context in which she was operating. Kelley's
decision to emphasize her "feminine" moral voice--her claim to possess special knowledge derived from
women's domestic experiences, untainted by the amoral, masculine world of business and law--was perfectly
rational given the options available to her. The number of women lawyers in Kelley's age cohort was small, and
although the number was increasing, many of the women who had received law degrees by the close of the
nineteenth century had tried but failed at law practice.95 Those who did practice law typically did so in the
offices of their husbands or fathers.96 Thus, a claim by Kelley to have the qualifications to exercise authority in
the masculine legal culture of her day would have subjected her to constant struggles against skepticism and
discrimination.
On the other side of the balance, Kelley had little to gain from insisting on recognition as a lawyer because she
had much richer sources of personal capital on which to draw. Her personal capital came from two main
sources, as we have seen. First, Kelley enjoyed the advantages of class privilege, having been raised in a
socially prominent family and claiming as her father a nationally powerful politician. Kelley profited from all of
the skills acquired from such an upbringing, as well as its advantages in *265 providing an extensive network of
personal, family, and class connections to circles of power and influence.
Second, Kelley drew personal and political capital from her ties (which overlapped with class) within the
women's social reform movement. As we have seen, Kelley's claim to special moral expertise as a reform
movement leader was directly tied to a separate spheres ideology that attributed special moral insights to those
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with a "feminine" experience. For Kelley to have asserted credentials in the masculine world of law may thus
have contradicted, rather than enhanced, Kelley's authority.97
But as Sklar's biography and what we know of Kelley's later life make clear, Kelley's public persona was
greatly at odds with her actual conduct. While Kelley was willing to forego the status of "lawyer," she did not
want to secede from actual involvement in shaping the legal strategy of the Illinois Factory Inspector's Office or
the NCL. Kelley's instincts appear to have correctly told her that retaining control over legal strategy was
crucial to her ability to lead these organizations, and she thus exercised her legal expertise behind the scenes
while cultivating men to serve as the legal figureheads.
The existence of such contradictions--between
fact and image, public identity and private conduct, work
performed and accomplishments claimed--emerge as powerful evidence of the operation of gender in the
construction of lawyering roles in Kelley's historical context. These contradictions and incoherences also, I
suggest, following Judith Butler's conception,98 created opportunities for agency. Kelley navigated within the
structures of gender, race, and class to achieve political and personal power. I am, in short, convinced by Sklar's
claims that gender in some ways enhanced, even while it in other ways constrained, Kelley's political agency.
Today, of course, women's opportunities in law have greatly increased. The role of lawyer is no longer
gendered in the same sense as it was during Kelley's time; women can now comfortably claim the title of
lawyer and large numbers enter the profession. Much evidence, however, still points to continuing gender
differentiation in lawyering roles once past the threshold. Women lawyers, for example, can still be observed in
a great many institutions engaging in role-differentiated behavior vis-a-vis their male counterparts, much as
Kelley and her female colleagues did--as, for example, in being relegated to behind-the-scenes, supporting roles
to senior male figureheads who then claim the public credit and prestige. *26699 Similarly, statistics show that,
with rare exceptions, women lawyers continue to confront a "glass ceiling" that shuts them out from the
uppermost strata of the profession.too The legal roles men such as Brandeis and Frankfurter assumed in their
day--as super-elite public figures with enormous social capital and reputation--are still largely reserved for
men.IOl It thus cannot be denied that gender continues to have a significant effect in shaping individuals' life
trajectories in the legal profession, even in the absence of the obvious structural barriers presented by
exclusionary policies.102 It bears asking, then, whether aspects of Sklar's methodology might help us
understand the complicated ways in which gender operates, both as an historical force and continuing into the
present, in the construction of lawyering roles.
IV. SOME THOUGHTS ON A RESEARCH AGENDA
Sklar's work illuminates a number of possibilities for a renewed research agenda exploring the operation of
gender in the legal profession. This Part considers these issues and suggests some ways in which Sklar's project
may offer corrective insights in the debate among feminist legal scholars about gender and lawyering roles.

A. Why Study Gender in the Construction of Lawyering Roles?
The most important overall lesson of Sklar's detailed inquiry into Florence Kelley's life is that a focus on
gender in understanding the construction *267 of professional roles is a worthwhile--even crucial-- project.
Sklar carefully documents how deeply the constraints and possibilities offered by gender affected Kelley's
approach to being a lawyer and social reformer. Sklar's work thus belies the claims of critics within the legal
academy who denounce as counterproductive a focus on gender differences in understanding lawyers' roles.
Moreover, as we have seen, Sklar's work brings into focus the specific links by which one historically and
socially situated women's culture was transmitted, transformed, and employed to achieve important legal and
public policy objectives during the first part of this century. Sklar's research illustrates the complicated means
by which ideas about role performance--how to be a good lawyer, or a good social reformer, or a good
anything--are passed down from generation to generation. Just as Kelley's vision both resembled and differed
from her great-aunt's and her father's, any new generation, agent, or personality both inherits and transforms
what it has learned and observed. Gender is one such powerful social lesson, learned, thankfully, in partial and
contradictory ways that create space for resistance and transformation. Although we understand very little about
the processes by which this kind of intergenerational transfer and transformation of role-bound behavior takes
place.tos the powerful influence of history and social context cannot be questioned, as Sklar's work tellingly
illustrates. Sklar's work thus suggests that additional careful inquiry could similarly reveal the tenacious ways
in which gender-linked ideas about professional roles have been transmitted to and informed the lives of
WestlawNexr©

2010 Thomson Reuters. No claim to original U.S. Government Works.

66

..
GENDER IN THE CONSTRUCTION

OF THE LAWYER'S

PERSONA,

22 Harv. Women's

L.J. 239

successive generations oflawyers.
B. Some Correctives Suggested by Sklar's Inquiry
1. The '~Different Voice" Theorists
The most controversial claims about how gender operates in the construction of lawyering norms are those
based on the premise that women assert or should assert a different type of moral "voice" as lawyers. I04
As already noted in Part I, support for this premise is generally drawn from Carol Gilligan's book In A Different
Voice, pointing out the consequences of researchers' exclusion of women and girls from empirical studies of
human development of moral reasoning.105 Read carefully, Gilligan's *268 work makes relatively modest
claims. But some in the legal academy have extrapolated from Gilligan's work more ambitiously than her actual
data warrant, giving rise to a counter-reaction that has thrown the whole project of inquiring into the gendered
dimensions of lawyering into disrepute.
Menkel-Meadow's
work, which draws heavily from Gilligan, has similarly become a lightening rod for
criticism from those who oppose "different voice" perspectives. I06 But just as in the case of Gilligan, a careful
reading of Menkel-Meadow's
claims shows them to be far more tentative than they are sometimes portrayed.
Menkel-Meadow can be read as offering a series of hypotheses, research questions, or brainstorming exercises
for further empirical inquiry into the ways in which gender may assert itself in the legal profession. I07 It may be
true that the entry of large numbers of women into the legal profession will (through some complicated causal
chain of events and influences, not explained) lead to less greed, more altruism, the development of less
adversariallawyering
styles, less hierarchical management, more attention to quality oflife issues, and so on.108
To note such possibilities is not to argue that they are necessary truths. Instead, these ideas require empirical
verification. Some such hypotheses may present workable research projects; some must at this point remain
speculative given the limits on the present state of our knowledge and ability to acquire it. Sklar's work
suggests that we can neither reject the significance nor assume the accuracy of our speculations about the
possible links between gender and lawyering performances until we understand much more about the complex
processes through which role socialization takes place.
Put otherwise, broad claims that there are gender "differences" in lawyering performances or "voices" can be
seen as provocative, exploratory probes opening new areas for inquiry. What must follow is a closer, more
detailed investigation that will test, refine, discard, and/or validate parts *269 (probably, even certainly, not all)
of the claims that have been made about how gender is linked to lawyering roles. Sklar's book offers an
excellent example of how such an inquiry might be conducted.
Sklar's work further demonstrates how a change of focus in studying gender can result in a very different
picture than that suggested by a preliminary, wide-angle scan. Some of the conclusions that emerge from
Sklar's exhaustive inquiry are just as one might have anticipated, but other aspects of Sklar's fmdings are at
odds with what preliminary speculations might predict. For example, one might assume a priori that a separate
spheres ideology, focused on women's special insights derived from their domestic experiences, would have led
women's reform groups to concentrate on small-scale, local volunteerism, as indeed the NCL did during its first
years of existence. But as we have seen, the NCL's strategy, with Florence Kelley as its driving force, evolved
over time to envision sweeping social policy reform on a national scale, to the point of calling for fundamental
constitutional reforms. This vision was on such a grand scale that even the generation of progressive male
lawyers affiliated with the NCL, suffering from the myopia of legal traditionalism, could not stretch their
imaginations sufficiently to embrace it. In the 1930s, as already noted, this "feminine" vision of a national
welfare state would achieve partial fruition in the national social policies of the New Deal.l09
This example demonstrates the fallacy of positing that a moral orientation attributed to a particular gender will
necessarily translate into a particular substantive outcome. The intermediary links are too many, the processes
by which ideas are transmitted and transformed too complex, to assume any particular result from traits
attributed to a particular gender in a given historical period or social context.
2. Critics of the "Different Voices" Approach
As just noted, Sklar's work highlights the problems inherent in attributing particular outcomes to the actions of
a particular gender, even in a context in which a strong ideology based on perceived gender differences clearly
is in play. Equally important, however, Sklar's work points out the reductionist tendencies inherent in strong
versions of opposing claims that focusing on women's "different voices" (whether culturally or biologically
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explained) necessarily results in the attribution of inferior stereotypes to women.
First, it simply defies plausibility to deny that women lawyers engage in multifaceted forms of self-presentation,
both verbal and nonverbal, that differ from those of male lawyers. Gender is a pervasive social fact enforced at
many levels, from "macro" structures to the "micro" details *270 of everyday self-presentation, in which one
unavoidably performs gender regardless of whether one chooses to use traditional symbols of gender or to reject
them (thus making another powerful and immediately obvious statement). 1 10 The question thus is not whether
gender operates in the performance of lawyering roles but, instead, what the inevitable manifestations of a
gendered identity-- made consciously and unconsciously in infinite ways over the course of one's lifetime-mean; what they signal, in connection with claims to authority within the realm oflaw.
Second, Sklar makes a convincing argument, in both the Kelley biography and some of her prior work,III that
gender stereotypes do not necessarily marginalize or empower members of either sex. Instead, gender
stereotypes provide a context that often burdens women with a set of disadvantages, but sometimes presents
special avenues of opportunity for resistance or transformation. In contrasting the options available to Kelley
with those available to her male friend and political cohort Henry Demarst Lloyd, for example, Sklar shows the
ways in which important possibilities (even in "male" terms) are sometimes available to women but not to men
by virtue of gender arrangements.
To make this point is not to deny that women suffer great disadvantage on the axis of gender. As we have seen,
Kelley's strategy of acceding to conventional expectations of role differentiation between male "lawyers" and
female "nonlawyers" significantly hurt her ability to lead the NCL when her views differed from those of the
male lawyers to whom she ceded public authority over legal matters.
Similarly, one might argue that if Kelley had had access to the male world of privilege--if she had been able to
pursue her desire for law training unimpeded, for example, as her brother did--she could have accomplished far
more than she did given the more limited opportunities available to her. But the fact remains that it is Kelley,
not her brother, whom we today remember as one of the most important social reformers of her era. This point
remains telling even if we adopt Brandeis or Frankfurter as the correct standard for comparison: Kelley could
not have been who she was if she had access to the masculine political and legal power possessed by Brandeis
and Frankfurter. Kelley's historical importance derives from her success in building a political base among
women reformers through which to advance visionary ideas that defied the framework espoused by a traditionbound, male political and legal world. The very fact of Kelley's exclusion from that world provided her with the
ideological and motivational bases underlying her life project.
Put otherwise, Kelley both gained and lost by relying on claims to a special "feminine" voice; the complexity of
this situation defies a neat *271 tally on a profit/loss ledger. Sklar's treatment of these complex problems
concerning Kelley's agency demonstrates how facts may prove more complex and ambiguous than a univalent
theory of male privilege can acknowledge. Moreover, the example of Kelley's agency based in claims to a
special "feminine" moral authority contradicts arguments that "different voice" claims are always and
necessarily counterproductive.
This last point, of course, skirts a giant epistemological debate about whether the experience of membership in
oppressed groups creates unique forms of knowledge. I 12 I do not intend to take on this debate within the
confmes of this Review Essay; my intent here is to make a more modest point, using Kelley as an example of
how perceptions of and claims to common experience can motivate agency and change in enormously
productive ways. We thus should not dismiss all such rhetorical strategies out of hand as some feminists in the
legal academy have tended to do on the subject of gender in the legal profession.
In sum, Kelley's example shows us that understanding the ways gender operates in particular contexts may call
for a more complex analysis than a univalent theory of male domination permits. To argue that the existence of
male domination (a social fact that appears present in all known societies in one way or another I 13) means that
gender always and completely disadvantages women is to essentialize male privilege in much the same way that
adherents of "different voices" claims have been accused of essentializing historically and socially contingent
expressions of femininity. To echo a favorite point of Foucauldians, power is never so absolute as to leave no
room for challenge, maneuvering, or transformation. These areas of contestation present the most interesting
material for studying how gender and other ideologies operate in the construction of our social world. To be
open to such complex understandings may require more tentativeness, more open-mindedness, and more
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tolerance for ambiguity on all sides in the debate about how gender operates in the construction of lawyers'
personas.
All of this is not to say that critics of the use of moral difference theory in the study of the legal profession have
not added some important correctives in this debate. First, of course, as already noted, these critics are entirely
correct in objecting to tendencies to resort to broad-brush, essentialist claims about the nature of gender
differences.114 Similarly, critics *272 of the "differences" view are on point, I believe, in cautioning against
making too much of the results of Gilligan-style social psychology to draw conclusions about how men and
women differ.115 As Sklar's work so beautifully portrays, and as many commentators have pointed out, gender
differences vary widely with social context, historical period, personality, and a host of other factors, and our
research methodologies must be able to take all of these influences into account.
3. An Additional Corrective
Finally, Sklar's work suggests a lesson often forgotten by participants in the debate about how to understand the
operation of gender in the construction of lawyering norms. That lesson is that the gender ideology individuals
claim to espouse, based on certain social expectations or ideals, may not correlate in any reliable way with how
they actually behave. Actual conduct may--indeed, probably will--deviate significantly from such ideal
representations. This possibility is one that Gilligan, for example, seems to greatly under-appreciate in her
work: the self-reports of the girls in the studies on which many of the conclusions in In A Different Voice are
based may state that they approach moral problems in a certain manner, but those claims do not resolve the
question of how they actually perform.
A similar idea is captured by the image of Shakespeare's Portia, who so captivated early theorists who applied
Gilligan's moral theory to the lawyering realm. As a number of critics have pointed out, the Portia who makes
the eloquent mercy speech in The Merchant of Venice when disguised as a man is also the character most
insistent on pushing the letter of the law to its limits against Shylock. 116 Portia makes a fme speech about
mercy, but when it comes down to brass tacks in representing her "client," she is every bit as-- indeed, more-willing to exploit legal technicalities and reject compromise solutions than any of her male compatriots.117
*273 This, then, is another lesson to be drawn from a close, empirical study of gender in the construction of
lawyering norms: the attribution of certain modes of acceptable behavior to men and to women in connection
with gender ideologies may have scant correlation with actual behavior. Even when such social constraints
make it hard for persons of a particular gender to act in particular ways, gender ideology may not reliably
correlate with gender-differentiated goals. Women may be restricted in taking overt actions in accordance with
certain goals, but may fmd other ways of trying to achieve these ends (as Kelley did in keeping her hand in the
legal work of the NCL behind the scenes, while granting male figureheads public authority in this realm). Here
again, the concept of women's agency is an important one to bring to bear on the analysis. Women must operate
within a socially constructed world of external (and internalized) constraints, but the existence of such
constraints has a complex and variable relationship to observed outcomes, especially in contested situations. 11 8
Just as Kelley was in private every bit the lawyer she did not claim to be in public, it may be that further study
of how gender operates in the social construction of lawyering roles will yield discoveries far more complex,
contradictory, and unpredictable than we now can anticipate.
CONCLUSION
This Review Essay has called on feminist scholars within the legal academy to leave behind strong positions
that either insist on theorizing generally about the relationship between gender and lawyering roles or dismiss
such inquiries out of hand. In place of these approaches, I have argued for an historical and context-sensitive
exploration that would import new insights by feminist scholars working within the disciplines of history,
anthropology, and other interpretative social sciences. Scholars such as Kathryn Kish Sklar have shown how a
fine-grained empirical approach to the study of gender, open to complexity, contradiction, and surprise, can
yield enormous insights in advancing our understanding of how gender operates in the construction of social
institutions, including lawyering roles.
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Gender and Social Change, 14 L. & SOC. INQUIRY 289, 312-13 (1989) [hereinafter Theories of Gender}: see also
Carrie Menkel-Meadow, Portia in a Different Voice, 1 BERKELEY WOMEN'S LJ. 39 (1985) [hereinafter Portia
1] (considering implications for the legal profession of social psychology data revealing differences in male and
female styles of moral reasoning); Carrie Menkel-Meadow, Portia Redux, 2 VA. J. SOC. POL'Y & L. 75 (1994)
[hereinafter Portia 11] (reassessing earlier article in light of decade's further insights).

5

This school traces its roots back to Freud and views the early attachments of the infant and young child within the
family as the most significant influences on personality. See CAROL GILLIGAN, IN A DIFFERENT VOICE:
PSYCHOLOGICAL THEORY AND WOMEN'S DEVELOPMENT (2d ed. 1993); see generally NANCY
CHODOROW, THE REPRODUCTION OF MOTHERING: PSYCHOANALYSIS AND THE SOCIOLOGY OF
GENDER (1978); DOROTHY DINNERSTEIN, THE MERMAID AND THE MINOTAUR: SEXUAL
ARRANGEMENTS AND HUMAN MALAISE (1976); JULIET MITCHELL, PSYCHOANALYSIS AND
FEMINISM (1974); KAREN HORNEY, FEMININE PSYCHOLOGY (Harold Kelman ed., 1973 ed.).

6

See Menkel-Meadow, Theories of Gender, supra note 4, at 312-13,316.

7

See, e.g., Dana Crowley Jack & Rand Jack, Women Lawyers: Archetype and Alternatives, 57 FORDHAM L. REV.
933 (1989) (applying Gilligan's framework to women lawyers); see also Kathleen E. Hull & Robert L. Nelson,
Gender Inequality in Law: Problems of Structure and Agency in Recent Studies of Gender in Anglo-American Legal
Professions, 23 L. & SOC. INQUIRY 681 (1998) (reviewing recent additions to this literature).

Other sociologists, including Cynthia Fuchs Epstein, have disputed the existence of any firm empirical foundation
for conclusions that women experience or approach law practice differently from men. See, e.g., Cynthia Fuchs
Epstein, Faulty Framework: Consequences of the Difference Model for Women in the Law, 35 N.Y.L. SCH. L.
REV. 309 (1990) (reporting on empirical findings establishing no clear correlation between gender and lawyering
approaches).
8

Suzanna Sherry, Civic Virtue and the Feminine Voice in Constitutional Adjudication, 72 VA. L. REV. 543 (1986).

9

Id. at 615.
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See Naomi R. Cahn, Styles of Lawyering, 43 HASTINGS LJ. 1039 (1992); cf Ann Shalleck, The Feminist
Transformation of Lawyering, 43 HASTINGS L.J. 1071 (1992) (arguing that the search for shared understandings

of how gender operates in the lawyering process should begin with the examination of one's own particular
lawyering experiences).

11

Cahn, supra note 10, at 1042.

12

See, e.g., Theresa Glennon, Lawyers and Caring: Building an Ethic of Care into Professional Responsibility, 43
HASTINGS L.J. 1175 (1992); Stephen Ellmann, The Ethic of Care as an Ethic for Lawyers, 81 GEO. LJ. 2665
(1993); Paul J. Zwier & Ann B. Hamric, The Ethics of Care and Reimagining the Lawyer/Client Relationship, 22 J.

CONTEMP. L. 383 (1996).
13

See, e.g., Joan C. Williams, Deconstructing

Gender, 87 MICH. L. REV. 797 (1989) (arguing against embrace of
"stereotypes" about how women's personalities differ from men's on grounds that these marginalize women);
Margaret Jane Radin, Reply: Please Be Careful With Cultural Feminism, 45 STAN. L. REV. 1567 (1993).

14

In tum, the dispute just summarized is woven into a much larger debate about "difference" in feminist theory
generally. The history and complexity of this debate defies any attempt at quick summary; for some classic
contributions, compare Robin West, Jurisprudence and Gender, 55 U. CHI. L. REV. 1, 14 (1988) (arguing that
women have a sense of connectedness to others based on their experience as mothers), with Williams, supra note 13
(arguing against any such generalizations). More recent theoretical work has sought to move beyond this
"differences" debate. See, e.g., Martha Albertson Fineman, Feminist Theory In Law: The Difference It Makes, 2
COLUM. J. GENDER & L. 1 (1992) (proposing the concept of "gendered lives"). However, such movement does
not yet appear to have taken place with respect to the study of gender and lawyering.

15

The most notable of these exceptions is Virginia Drachman's research on the handful of women who practiced as
lawyers in the late 19th and early 20th centuries, recently published as a book. See VIRGINIA G. DRACHMAN,
SISTERS IN LAW: WOMEN LAWYERS IN MODERN AMERICAN HISTORY (1998), on which this Essay will
rely extensively; see also Barbara Allen Babcock, Feminist Lawyers, 50 STAN. L. REV. 1689 (1998) (book
review).

16

This is sometimes described as "maternalist" history, but there are differences between these historians in the
emphasis they place on maternalist ideologies in explaining the power of women's reform movements in the
Progressive Era. See Kathryn Kish Sklar, Two Political Cultures in the Progressive Era: The National Consumers'
League and the American Association for Labor Legislation, in U.S. HISTORY AS WOMEN'S HISTORY: NEW
FEMINIST ESSAYS 36, 41-42 (Linda K. Kerber et al. eds., 1995) (discussing some of these differences).

17

A number of the classic articles in this genre are compiled. See MOTHERS OF A NEW WORLD (Seth Koven &
Sonya Michel eds., 1993); WOMEN, THE STATE, AND WELFARE (Linda Gordon ed., 1990). A sampling of
other influential work from a variety of disciplinary perspectives includes THEDA SKOCPOL, PROTECTING
SOLDIERS AND MOTHERS: THE POLITICAL ORIGINS OF SOCIAL POLICY IN THE UNITED STATES
(1992); Linda K. Kerber, Separate Spheres, Female Worlds, Woman's Place: The Rhetoric of Women 's History, 75
1. AM. HIST. 9 (1988); Ann Shola Orloff, Gender in Early u.s. Social Policy, 3 1. POL'Y. HIST. 249 (1991); and
ROBYN MUNCY, CREATING A FEMALE DOMINION IN AMERICAN REFORM: 1890-1935 (1991).

18

See generally JOAN WALLACH SCOTT, GENDER AND THE POLITICS OF HISTORY 28-67 (1988).

19

Sklar's involvement in the writing of Kelley's life has spanned decades, resulting not only in this first volume ofa
biography but also in a series of earlier publications related to Kelley and the NCL. See, e.g., NOTES OF SIXTY
YEARS: THE AUTOBIOGRAPHY OF FLORENCE KELLEY (Kathryn Kish Sklar ed., 1986) [[hereinafter,
AUTOBIOGRAPHICAL NOTES]; Kathryn Kish Sklar, Coming to Terms with Florence Kelley: The Tales of a
Reluctant Biographer 17-33, in THE CHALLENGE OF FEMINIST BIOGRAPHY: WRITING THE LIVES OF
MODERN AMERICAN WOMEN (Sara Alpern et al. eds., 1992) (describing special tortures of undertaking a
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LIVES].

20

208 U.S. 412 (l908). That Kelley's lieutenant, Josephine Goldmark, is the true author of the Brandeis brief has
been long recognized by feminist legal historians.

21

On the concept of gendered lives, see Fineman, supra note 14.

22

KATHRYN KISH SKLAR, FLORENCE KELLEY AND THE NATION'S WORK: THE RISE OF WOMEN'S
POLITICAL CULTURE 4 (1995). Citations to the book being reviewed will hereafter be given in the notes by page
number only. See also AUTOBIOGRAPHICAL
NOTES, supra note 19, at 29-40.

23

AUTOBIOGRAPHICAL

24

GOLDMARK, supra note 1, at 10. Kelley's early life had its dark side as well. Though born to affluence, Kelley's
childhood and early adult years were plagued by disease and the threat of illness and death. Her mother, Caroline,
lost five of her eight children to infant diseases and was often consumed with melancholy as a result, and Kelley
was allowed to attend school for only a few short stints during her childhood because of her parents' fears for her
health. Kelley thus spent her childhood in virtual isolation from her peers, educated through self-guided reading
from her father's extensive library, with direction from loving adults surrounding her. Pp. 27-35.

25

See AUTOBIOGRAPHICAL

26

See id. at 25-49.

27

Even teaching Kelley to read presented William Kelley with opportunities for indoctrination. As Kelley reported:
Father had taught me to read when I was seven years old, in a terrible little book with woodcuts of children no older
than myself, balancing with their arms heavy loads of wet clay on their heads, in the brickyards in England ....
When my mother and grandmother remonstrated with him for darkening the mind of a young child with such
dismal ideas, he replied seriously that life can never be right for all the children until the cherished boys and girls
are taught to know the facts in the lives of their less fortunate contemporaries.
AUTOBIOGRAPHICAL
NOTES, supra note 19, at 26.

28

GOLDMARK,

29

AUTOBIOGRAPHICAL

30

See GOLDMARK, supra note I, at 11.

31

See AUTOBIOGRAPHICAL

32

Seep. 67.

33

See id.

34

See id. This is not to say that there were no women lawyers during this period. There were some: approximately 200
in 1880. See RONALD CHESTER, UNEQUAL ACCESS: WOMEN LAWYERS IN A CHANGING AMERICA 8

NOTES, supra note 19, at 38.

NOTES, supra note 19, at 4,13-18,26.

supra note 1, at 6.

NOTES, supra note 19, at 62.

NOTES, supra note 19, at 49.

(l985). A fascinating account of the correspondence between a group of these early pioneers can be found in
DRACHMAN, supra note 15, at 64-97; see also Virginia Drachman, Women Lawyers and the Quest for
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Identity in Late Nineteenth Century America, 88 MICH. L. REV. 2414 (1990).

35

See AUTOBIOGRAPHICAL NOTES, supra note 19, at 54.

36

See pp. 66-67; GOLDMARK, supra note 1, at 13. Elite law schools strongly resisted and were hostile towards the
admission of women. See DRACHMAN, supra note 15, at 41-51.

37

A burgeoning literature investigates the influence of these women's reform movements on United States law. See,
e.g., Jane E. Larson, "Even a Worm Will Turn at Last": Rape Reform in Late Nineteenth-Century America, 9
YALE J. L. & HUMAN. 1 (1997) (documenting legislative reform activities of the Women's Christian Temperance
Union).

38

See pp. 69-85.

39

See pp. 83-84; AUTOBIOGRAPHICAL NOTES, supra note 19, at 74. Sklar has analyzed Kelley's contributions to
American socialism in an introduction to Kelley's autobiographical writings. See id. at 1-16.

40

Seepp.95-100.

41

See pp. 120-29.

42

See, e.g., James Boyle, Is Subjectivity Possible?

The Postmodern

Subject in Legal Theory, 62 U. COLO. L. REV.

489 (1991).
43

The key theoretical reformulation of the concept is Judith Butler's work proposing that '''agency[]' ... is to be
located within the possibility of a variation [on repeated significations of gender] .... [I]t is only within the practices
of repetitive signifying that a subversion of identity becomes possible. The injunction to be a given gender produces
necessary failures, a variety of incoherent configurations ... [and] the coexistence or convergence of such discursive
injunctions produces the possibility of a complex reconfiguration .... " JUDITH P. BUTLER, GENDER
TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY 145 (1990). For other work demonstrating
feminists' agency in reconceptualizing the concept of agency, see, for example, Joan Scott, Book Review, 15 SIGNS
848-60 (1990) (debating proper understanding of women's agency in historical analysis); Kathryn Abrams, Sex
Wars Redux: Agency and Coercion in Feminist Legal Theory, 95 COLUM. L. REV. 304 (1995) (contrasting agency
critique with sexualized dominance paradigm in feminist theory and arguing for a synthesized "partial agency"
theory); Susan H. Williams, A Feminist Reassessment of Civil Society, 72 IND. L.J. 417 (1997) (proposing new
feminist theory of "autonomy" developed through women's participation in constitutive communities); Kathryn
Abrams, Redefining Women's Agency: A Response to Professor Williams. 72 IND. L.J. 459 (1997).

44

See also Sklar, supra note 16 (comparing capacity for agency of female and male social reformers working within

different organizations).
45

See pp. 171-286; see also Kathryn Kish Sklar, Hull House in the 1890s: A Community of Women Reformers.

10
SIGNS 658 (1985). On the social settlement movement generally, see CLARKE A. CHAMBERS, SEEDTIME OF
REFORM 107-29 (1963).

46

See generally ALLEN F. DAVIS, SPEARHEADS FOR REFORM: THE SOCIAL SETTLEMENTS AND THE
PROGRESSIVE MOVEMENT: 1890-1914 (1967); MUNCY, supra note 17.

47

In its early years, the financial obligations of Hull House were shared between Addams and Ellen Gates Starr. In
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later years Addams's intimate companion, Mary Rozet Smith, helped shoulder the financial burden of keeping Hull
House going. P. 192. In one of the many generous acts of personal kindness that allowed Kelley to keep her family
intact, Smith quietly funded the education of Kelley's three children. Pp. 286-90; see also Sklar, supra note 45, at
660.
48

Indeed, women involved in social settlements helped develop new professions aimed at raising the fortunes of the
working classes, such as social work and the new field of industrial medicine invented by Hull House resident Alice
Hamilton. See, e.g., Barbara Sicherman, Working It Out: Gender, Profession, and Reform in the Career of Alice
Hamilton, in GENDER, CLASS, RACE, AND REFORM IN THE PROGRESSIVE ERA 127 (Noralee Frankel &
Nancy S. Dye eds., 1991).

49

See Sklar, supra note 45, at 662-63; GOLDMARK, supra note 1, at 29-30.

50

See pp. xii-xv.

51

See, e.g., Paula Baker, The Domestication of Politics, 89 AM. HIST. REV. 620 (1984) (discussing "separate
spheres" ideology underlying tum-of-the-century women's political culture); Estelle Freedman, Separatism as
Strategy: Female Institution Building and American Feminism, 1870-1930, 5 FEMINIST STUDIES 512 (1979)
(same); MUNCY, supra note 17 (same); Kerber, supra note 17 (same).

52

See p. xiii.

53

See, e.g., Florence Kelley, Persuasion or Responsibility?, 2 POL. EQUALITY SERIES n.p. (n.d), on file at
Schlesinger Library, Harvard University (arguing that social problems such as illiteracy were worst where women
had least power, that these problems would not occur if women could vote, and that women must in the meantime
use "persuasion and publicity as [a] means of gaining protection for the weaker classes in the community").

54

GOLDMARK, supra note 1, at 44.

55

Pp. 256-58.

56

Pp. 225-28,276; see also Sklar, supra note 16.

57

Kelley's relationship with Lloyd had a further twist that bears mention. In a detail that foreshadows the
contradictions between Kelley's publicly espoused ideology and her private self, we learn that Lloyd and his wife
were the ones that provided Kelley with the freedom to carry out her political work while raising three children, by
agreeing to serve as substitute guardians for her offspring. Lloyd's wife served as a second mother to Kelley's
children and allowed them to grow up in much the same privileged and nurturing surroundings, complete with
"unimagined experiences of country freedom and outdoor winter play," that Kelley had enjoyed, while their mother
tackled the gritty urban surroundings of Hull House, reuniting with her children on weekends.
AUTOBIOGRAPHICAL NOTES, supra note 19, at 82.

58

P.226.

59

P.228.

60

Ritchie v. People, 40 N.E. 454 (Ill. 1895).
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61

Pp. 286-98.

62

It also bears note that Kelley was unlike a great many other white social reformers of her era in being a strong
advocate of racial equality. Kelley lent her time and connections to the NAACP as one of that organization's few
active white board members, prompting W.E.B. DuBois to deliver a moving eulogy for her when she died in 1932.
See Benno C. Schmidt, Principle and Prejudice: The Supreme Court and Race in the Progressive Era, 82 COLUM.
L. REV. 444, 524 (1982) (describing Kelley's consultations with Brandeis on behalf of the NAACP in developing
the factual record of discrimination by railroads for presentation to Interstate Commerce Commission); W.E.B.
DuBois, Eulogy of Florence Kelley at her Memorial Service (NAACP Papers, Folder 51, Library of Congress,
Washington, D.C.).

63

See generally Allis Rosenberg Wolfe, Women, Consumerism and the National Consumers' League in the
Progressive Era, 1900-1923, 16 LABOR HIST. 378 (1975).

64

The organization's "thesis," in Florence Kelley's words, was "that the responsibility for bad conditions rests largely
with the consumers; that ignorance is no excuse; that silence gives assent; that useful protest rests always upon
carefully sifted facts; that trade unions and philanthropic organizations can only supplement social legislation, not
take its place." Kelley, Thirty Years of the Consumers' League, SURVEY 210, 211 (Nov. 15, 1929).

65

For a detailed discussion of these activities of the NCL and the NCL's early focus on inducing voluntary
compliance by employers, see MAUD NATHAN, THE STORY OF AN EPOCH-MAKING MOVEMENT xiii, 244, 60-78 (reprint 1986) (1926).

66

See, e.g., Papers of Massachusetts Consumers' League, Box 1, Folder 9 (Schlesinger Library, Radcliffe College,
Cambridge, Mass.).

67

For some examples of the friction within the NCL Kelley encountered as she steered the organization in the
direction of broader social reform, see NATHAN, supra note 65 (complaining about Kelley's too-progressive
politics); Minutes of Executive Committee (Feb. 16, 1918) (Massachusetts Consumers' League Papers, Box 1,
Folder 10, supra note 65) (debate about suspension of White Label campaign); id. (Mar. 4, 1920) (Kelley urging
chapter to spend more time on federal matters); id. (Nov. 1, 1922) (vote not to send delegate to annual meeting
because of switch in focus away from local concerns); id. (Oct. 3, 1923) (committee plan to meet with Kelley to
express dissatisfaction with national office undertaking projects that require help from constituent leagues without
the committee's consent).

68

See, e.g., Anne Dailey, Favorite Case Symposium: Lochner for Women, 74 TEX. L. REV. 1217 (1996) (disputing
conventional view of Muller as inaugurating new Progressive jurisprudence); Julie Novkov, Liberty, Protection,
and Women's Work, 21 L. & SOC. INQUIRY 857 (1996) (arguing that case law upholding protective labor
legislation reflected courts' conceptions of men's and women's liberty interests as differing); Mary Becker, From
Muller v. Oregon to Fetal Vulnerability Policies, 53 U. CHI. L. REV. 1219,1219-25 (1986) (pointing out examples
of sex stereotyping in NCL's briefs).

69

General accounts of the working relationship between Brandeis and Goldmark in Muller and other cases are
presented in PHILIPPA STRUM, LOUIS D. BRANDEIS: JUSTICE FOR THE PEOPLE 114-31 (1984). Goldmark
was Brandeis's daughter-in-law and gives in her biography of Kelley a first-hand account of the meeting in which
Kelley and Brandeis negotiated over the terms under which Brandeis agreed to participate in the Muller case. See
GOLDMARK, supra note 1, at 155.

70

This assertion can be confirmed by comparing Josephine Goldmark's draft of the brief, contained in the NCL's files
at the Library of Congress, with the final version filed by Brandeis. Even Goldmark herself, who is excessively (and
thus sometimes maddeningly) modest in describing her own role within the NCL, admits as much. See
GOLDMARK, supra note 1, at 155-58.
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Cases in which Goldmark and Brandeis worked together in this way include Miller v. Wilson, 236 U.S. 373 (1915);
People v. Charles Schweinler Press, 214 N.Y. 395 (1915) (529-page "Summary of Facts of Knowledge"); People v.
Elerding, 98 N.B. 982 (Ill. 1912); Hawley v. Walker, 232 U.S. 718 (1914) (500-page summary off acts); and Bosley
v. McLaughlin, 236 U.S. 385 (1915).

72

Brandeis did, however, take the unusual step of listing Goldmark's name on the brief beneath his, despite the fact
that she was not a lawyer. See briefs in cases cited in note 71.
The literature on Brandeis, his lawyering style, and his numerous public interest involvements is vast. A particularly
thoughtful account is Clyde Spillenger's Elusive Advocate: Reconsidering Brandeis as People's Lawyer, 105
YALE L.J. 1445 (1996) (critiquing Brandeis's desire for lawyerly independence and detachment from his clients'
interests).

73

Dewson's life is chronicled in SUSAN WARE, PARTNER AND I: MOLLY DEWSON, FEMINISM, AND NEW
DEAL POLITICS (1987). According to Ware, Dewson shared similar views to Kelley's on the question of
women's differences from men, believing that women shared a stronger interest in social betterment and
humanitarian justice, and that the "outstanding feminine contribution is a sense of relatedness" as opposed to a
"masculine grasp of facts." Id. at 197; see also Susan Ware, Unlocking the Porter-Dewson Partnership: A
Challenge for the Feminist Biographer, in WRITING WOMEN'S LIVES, supra note 20, at 51, 61-63.

74

261 U.S. 525 (1923).

75

See WARE, PARTNER AND I supra note 73, at 98-99; Letter from Felix Frankfurter to Florence Kelley, (Feb. 28,

1921) (papers of Felix Frankfurter, Harvard Law School Archives microfilm, Reel 100) [hereinafter Frankfurter
Papers] (Frankfurter describing Dewson as "imaginative," "understanding," and devoted and as displaying "real
quality of intellectual initiative and independence").

76

See 261 U.S. at 553.

77

See HARLAN B. PHILLIPS, FELIX FRANKFURTER REMINISCES 104 (1960) (describing effects of Adkins on

state minimum-wage laws).
78

Kelley's frustration was further fueled by the Supreme Court's decision striking down federal legislation
prohibiting products made with child labor from entering interstate commerce. Kelley and other social reformers
supported the idea of a constitutional amendment on child labor. Frankfurter opposed this plan as well, on the
ground that solutions to such social problems belong at "the local level of government." LIVA BAKER, FELIX
FRANKFURTER 114-15 (1969).

79

See generally MICHAEL E. PARRISH, FELIX FRANKFURTER AND HIS TIMES: THE REFORM YEARS 128,

162 (1982) (describing Frankfurter's increasing disillusionment with national solutions to social problems in the
aftermath of the First World War).
80

See Sybil Lipschultz, Social Feminism and Legal Discourse:

1908-1923, 2 YALE J. L. & FEMINISM 131 (1989)
(observing growing divergence between men's legal and women's reform cultures in 1920s). Although Lipschultz's
basic point is certainly correct, I have some quibbles with her analysis. Lipschultz claims that male lawyers saw
"equality and difference as binary opposites" and that they resisted the efforts of 1920s female reformers to achieve
"industrial equality" for women by abandoning their earlier Muller-type claims about women's physical weakness
and instead pointing to the differences in the social conditions faced by women. Id. at 160. My research suggests
that the dispute between Kelley and her male legal advisors was more about tactics than about goals and that the
differences between the political views of female reformers and male attorneys were more complex than Lipschultz
suggests. Kelley, for example, continued to espouse Muller-like views about women's greater physical weakness
throughout her life. See, e.g., Letter from Florence Kelley to Newton D. Baker (June 3, 1921) (papers of National
Consumers' League, Reel 11, Frame 706, Library of Congress, Washington, D.C.) (describing visit from Alice Paul
and criticizing "these mad women" supporting the ERA, which would invalidate legislation requiring employers to
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provide women with seats in the workplace and "other special items which are more necessary for women than for
men"); see also infra note 93 (describing Kelley's "lifelong" views about women's differences). Moreover, contrary
to Lipschultz's claim that the NCL's male lawyers thought in "binary" terms about equality/inequality and
sameness/difference, these men ardently opposed Alice Paul's formalist equality doctrines and agreed with Kelley's
views opposing the Equal Rights Amendment. See Joan G. Zimmerman, The Jurisprudence of Equality: The
Women's Minimum Wage, the First Equal Rights Amendment, and Adkins v. Children's Hospital, 1905-1923, 78 J.
AM. HIST. 188 (1991) (describing the split during the 1920s between Kelley and the National Women's Party).
Frankfurter's views about the underlying purposes of sex-specific protective labor legislation also seem much more
in accord with Kelley's social vision than Lipschultz understands. See, e.g., Felix Frankfurter, Hours of Labor and
Realism in Constitutional Law, 4 HARV. L. REV. 353, 367 (1916) (arguing that jurists should "cease to look upon
the regulation of women in industry as exceptional, as the law's graciousness to a disabled class, and shift the
emphasis from the fact that they are women to the fact that it is industry and the relation of industry to the
community that is regulated").
81

Letter from Florence Kelley to Felix Frankfurter (May 26, 1923) (Frankfurter Papers, Reel 100, Frame 280, supra
note 75).

82

Letter from Felix Frankfurter to Ben Cohen (June 5, 1923) (Frankfurter Papers, Reel 100, Frame 288, supra note
75); see also id., Letter from Felix Frankfurter to Grace Abbott (June 5, 1923); Executive Committee Minutes (June
6, 1923) (Massachusetts Consumers' League Papers, Box 1, Folder 11), supra note 66 (notes reflecting
Frankfurter's attendance at a Massachusetts Consumers' League meeting to speak against Kelley's proposal and
advocate his own plan to revise the D.C. statute); id. (June 22, 1923) (Kelley strongly opposing Frankfurter's
proposed redraft of D.C. statute).

83

Id.

84

Baker's biographer characterizes him as a "gradualist" who was left-wing on local issues and right of center on
national ones. See C.H. CRAMER, NEWTON D. BAKER: A BIOGRAPHY 8 (1961). Somewhat ironically given
his earlier involvement with the NCL, Baker by the end of his life had evolved into an "open-minded conservative"
who opposed the augmentation of national authority under the New Deal. Id. at 8, 260-77.

85

Baker, for example, agreed to require army clothing contractors to adhere to minimum-wage scales, maximum work
hours restrictions and the like; established a wartime Board of Control for Labor Standards, to which he appointed
Kelley; and exerted his influence to oppose efforts to override, in the name of the war effort, state statutes
prohibiting night work for women. See CRAMER, supra note 86, at 191.

86

See, e.g., Letter from Newton D. Baker to Maud Nathan (June 30, 1919) (papers of National Consumers' League,

Reel 8, Frame 127, Library of Congress, Washington, D.C.); letter from Maud Nathan to Newton D. Baker (June
28, 1919) (complaining about Kelley's involvement in "socialist" organization).
87

Letter from Florence Kelley to Newton D. Baker (Nov. 28, 1919) (Papers of National Consumers' League, Reel 7,
Frame 653, Library of Congress, Washington, D.C.). For more on Baker's view of the Constitution, see Newton D.
Baker, The Making and Keeping of the Constitution, Address Before the College of William and Mary, in
BULLETIN, Dec. 10, 1934, at 8, 24 (arguing that the Constitution "deals with the structure ofa government and
avoids mere legislative enactments" and urging students to avoid suggestions for constitutional change "pressed on
you [as] suggestions of convenience and social amelioration," because, without deep understanding of
constitutional principles, "your judgments will necessarily be infirm in the face of such appeals"). For insights into
Baker's philosophy on a wide range of matters, see WILLIS THORNTON, NEWTON D. BAKER AND HIS
BOOKS (1954).

88

Kelley began:
A long time ago, at your request, I promised to tell you frankly if it should appear that the League needed a change
in its top officer. The catastrophe of the adverse decision of the Supreme Court in the minimum wage case caused
confusion in our ranks[,] which called for close intimate participation of the officers of the Councils of the League.
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This you could not give ....
Letter from Florence Kelley to Newton D. Baker (Aug.29, 1923) (papers of Newton Baker, NCL File [1922-28]
Library of Congress, Washington, D.C.).
89

Kelley was too skilled a politician to allow her anger at Frankfurter and Baker to stand in the way of her
relationship with these key figures for long. She soon persuaded Baker to continue his involvement with the NCL as
an honorary president and continued to call on Frankfurter for legal advice, most importantly, on the Equal Rights
Amendment drafted by Alice Paul, which Kelley and others in her reform circle ardently opposed because of the
threat it posed to many state laws that granted protective labor standards to women only. See supra note 80.

90

See GOLDMARK, supra note 1, at 117-19.

91

See generally NANCY F. corr, THE GROUNDING OF MODERN FEMINISM 120-29 (1987) (discussing the
split between National Women's Party, represented by Paul, and women's social reform groups such as the NCL,
represented by Kelley); Zimmerman, supra note 80 (same). Paul was herself trained as a lawyer at American
University's Washington College of Law. See Mary L. Clark, The Founding of Washington College of Law: The
First Law School Established by Womenfor Women, 47 AM. Ll.L. REV. 613, 665 (1998). A potentially fascinating
project might explore how Paul's and Kelley's respective self-identities in the legal realm contributed to their
political differences.

92

See Wendy Sarvasy, Beyond the Difference versus Equality Policy Debate: Postsuffrage Feminism, Citizenship,
and the Questfor a Feminist Welfare State, 17 SIGNS 329 (1992).

93

As Kelley's friend and colleague Josephine Goldmark explained:
[Kelley's] deep-rooted feminism, her passionate championship of the rights of women, her denunciation of wrongs
still suffered by them were never in conflict with her fundamental belief in the claims of the family. She was, in the
intensity of that belief, what might today be called old-fashioned.
GOLDMARK, supra note 1, at 18.

94

Indeed, Kelley attributed the Supreme Court's decision in Adkins to the lack of women's representation in law,
writing:
In my own profession, the exclusion of women from the best equipped law schools with greatest prestige is most
injurious for it delays the needed membership in the courts of women with every requisite qualification. The
Supreme Court of the United States has taught us, in recent years that, until this change is made, the most
defenseless of our people, women and children who must earn their living in industry, need not hope for social
justice.
AUTOBIOGRAPHICAL NOTES, supra note 19, at 57.

95

See generally DRACHMAN, supra note 15, at 2, 173; KAREN BERGER MORELLO, THE INVISIBLE BAR
(1986); Virginia G. Drachman, The New Woman Lawyer and the Challenge of Sexual Equality in Early TwentiethCentury America, 28 IND. L. REV. 227, 229-35 (1995). Still other women ran into the roadblocks of discriminatory
law school and/or bar admissions policies and never even obtained their bar licenses. See D. Kelly Weisberg,
Barred from the Bar: Women and Legal Education in the United States 1870-1890, 28 J. LEGAL EDUC. 485
(1977).

96

See, e.g., JANE M. FRIEDMAN, AMERICA'S FIRST WOMAN LAWYER: THE BIOGRAPHY OF MYRA
BRADWELL (1993); Virginia G. Drachman, "My 'Partner' in Law and Life": Marriage in the Lives of Women
Lawyers in Late 19th- and Early 20th-Century America, 14 LAW & SOC. INQUIRY 221, 230, 235-42 (1989).

97

See DRACHMAN, supra note 15, at 9-36 (discussing attempts to reconcile separate spheres ideology with
women's entrance into the legal profession); id. at 65-77 (describing women lawyers' experience of "double
consciousness" in attempting to integrate gender and professional identities); see also Babcock, supra note 15, at
1696 (noting that, unlike in medicine, "there was no way to sugarcoat law practice by connecting it to the ideal
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world of purity and tender feeling that nineteenth-century women supposedly inhabited").

98

See BUTLER, supra note 43.

99

See, e.g., Patricia M. Wald, Glass Ceilings and Open Doors: A Reaction, 65 FORDHAM L. REV. 603, 605 (1996)
(discussing tendency for women lawyers to be assigned undervalued "minding and grinding" roles).

100

Studies of this striking phenomenon hint at a host of causal factors, including, according to one leading study: a
lack of "mentoring" of women attorneys by more senior figures; policies about part-time, flex-time and other work
expectations that disadvantage women who are playing traditionally gendered caretaking roles outside the
workplace; mixed messages about what "personal styles" are considered acceptable for women attorneys; and
women's ambivalence and role confusion. See Committee on Women in the Profession, Report: Glass Ceilings and
Open Doors, 64 FORDHAM L. REV. 291 (1995).

101

See id. at 310, 358. Indeed, legal academia has proved to be one of the most resistant bastions of gender
stratification. See AMERICAN BAR ASSOCIATION COMMISSION ON WOMEN IN THE PROFESSION,
ELUSIVE EQUALITY: THE EXPERIENCES OF WOMEN IN LEGAL EDUCATION 23 (1996) (finding women
hold only 16% of tenured faculty positions and only 8% of deanships); Carl Tobias, Engendering Law Faculties, 44
U. MIAMI L. REV. 1143 (1990). Other statistics attesting to the continuing gender stratification of the legal
profession abound. See, e.g., Carrie Menkel-Meadow, Feminization of the Legal Profession: The Comparative
Sociology of Women Lawyers, in LAWYERS IN SOCIETY 221 (R. Abel & P. Lewis eds., 1995) (transnational
study).

102

For a path-breaking analysis of the factors that give rise to such differentiated opportunities in the professions, see
JOAN C. WILLIAMS, UNBENDING GENDER: WHY WORK AND FAMILY CONFLICT AND WHAT TO DO
ABOUT IT (forthcoming 1999).

103

One interesting postrnodernist-feminist perspective on the need for more work on these questions can be found in
SEYLA BENHABIB, SITUATING THE SELF 217-18 (1992).

104

See, e.g., Menkel-Meadow, Portia I and Portia II, supra note 4.

105

See GILLIGAN, supra note 5. Significantly, both here and even more so in her later work, Gilligan is careful to
emphasize that her findings are not that girls and boys reason differently. Rather, Gilligan finds that both males and
females express "justice" and "care" modes of reasoning, but that more girls (about half of them) exhibit a
"predominance" towards a care orientation. Gilligan's point is that researchers who limited their studies of moral
development to boys tended to overlook this important aspect of both female and male moral development. See,
e.g., MAPPING THE MORAL DOMAIN xix, 8, 82, 112 (Carol Gilligan et al. eds., 1988). In her later work,
Gilligan is somewhat more careful to acknowledge class and cultural biases. See, e.g., id. at xix (limiting findings to
"educationally advantaged North Americans"); id. at 159-73 (finding, not surprisingly, that disadvantaged urban
youth display a greater focus on a "justice" orientation, with all study subjects able to describe deeply unfair
situations they had experienced).

106

See, e.g., Cahn, supra note 10.

107

See, e.g., Menkel-Meadow, Theories of Gender, supra note 4, at 296-97 ("feminist theory has moved too fast for
the research necessary to test some of its claims .... We still need the thick descriptions of gender-structured reality
.... We still require explicit testable hypotheses about gender differences to determine their validity"); MenkelMeadow, Portia I, supra note 4, at 50 ("It is my hope that this preliminary review will spark more thorough and
comprehensive research.").
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See, e.g., Menkel-Meadow, Portia II, supra note 4, at 86-89, 108-114 (suggesting these possibilities as result of
influx of women into legal profession).
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See supra note 17 (citing examples of literature exploring this history).

110

See ERVING GOFFMAN, GENDER ADVERTISEMENTS (1979) (analyzing gender coding in myriad aspects of
dress, body movement, and other aspects of self-presentation).

111

See Sklar, supra note 16.

112

Compare, e.g., Mari J. Matsuda, Pragmatism Modified and the False Consciousness Problem, 63 S. CAL. L. REV.
1763 (1990), with Scott Brewer, Pragmatism, Oppression, and the Flight to Substance, supra at 1753 (debating
claims that oppressed groups have special knowledge); see also Randall L. Kennedy, Racial Critiques of Legal
Academia, 102 HARV. L. REV. 1745 (1989) (disputing arguments that scholars of color may possess distinct and
uniquely valuable perspectives on race issues).

113

See SHERRY B. ORTNER, MAKING GENDER: THE POLITICS AND EROTICS OF CULTURE 177 (1996).

114

The classic treatment of this issue is Angela Harris, Race and Essentialism in Feminist Theory, 42 STAN. L. REV.
581 (1990).

115

An excellent critical discussion of Gilligan's work from a variety of interdisciplinary perspectives, raising issues
concerning Gilligan's lack of historical perspective and failure to appreciate cultural variability, can be found in
Linda K. Kerber et al., On In a Different Voice: An Interdisciplinary Forum, 11 SIGNS 304 (1986).

116

See, e.g., Jane Maslow Cohen, Feminism and Adaptive Heroinism: The Paradigm of Portia as a Means of
Introduction, 25 TULSA L.J. 657, 725-34 (1990) (urging feminists to cease viewing Portia as embodiment of
"mercy" figure); Alice N. Benston, Portia, the Law, and the Tripartite Structure of The Merchant of Venice, in
THE MERCHANT OF VENICE: CRITICAL ESSAYS 163, 172-80 (Thomas Wheeler ed., 1991) (arguing that
Portia personifies "law," not mercy). But cf. Menkel-Meadow, Portia II, supra note 4, at 97-106 (acknowledging
complexity of Portia's role but continuing to argue for use of Portia as symbol supporting feminine "ethic of care"
in lawyering); RICHARD A. POSNER, LAW AND LITERATURE: A MISUNDERSTOOD RELATION 108-9 &
n.54 (1988) (accepting equation of Portia with "feminine" equity dimensions oflaw).

117

Carl G. Jung's theory of personality is interesting in this regard. Jung posits that all human personalities contain
both masculine and feminine aspects (the "animus" and "anima," respectively), but that the side of this duality
opposite to one's manifest gender is largely repressed into the unconsciousness, where it can emerge in shadowy
but powerful ways, as when men dream of mysterious women (their anima) or seemingly "feminine" women
commit acts of great violence. See C.G. JUNG, ASPECTS OF THE FEMININE (R.F.C. Hull trans., 1982); C.G.
JUNG, ASPECTS OF THE MASCULINE (R.F.C. Hull trans., 1989); see also ANTHONY STORR, C.G. JUNG
23-72 (1973) (discussing Jung's theory of animus and anima); GARETH S. HILL, MASCULINE AND
FEMININE: THE NATURAL FLOW OF OPPOSITES IN THE PSYCHE (1992) (same).

118

See, e.g., ORTNER, supra note 113, at 181, 194-212 (studying ways in which disruptions caused by arrival of
outsider trekkers in the Himalayas created conditions that allowed Sherpa women certain opportunities to advance
their status).
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GPR--General Practice Approaches, Articles & Issues
In this day and age does it really matter if the lawyer is a woman? For better or worse, the answer is "yes," and
the implications for courtroom presentation are significant.
HOW DOES THE FACT that you are a woman affect your credibility in the courtroom? To answer that question
you must look at the five roles people play in the courtroom: judges, lawyers, witnesses, litigants, and jurors. Do
jurors react differently to the performances of men and women in these roles? I will answer this question by discussing what we can learn from social science and litigation research about the relationship between credibility and gender.
MAJOR FINDINGS. First, let me list the major fmdings relating to the issue of credibility and gender:
· People (both men and women) think that men generally are more competent than women;
· The areas of expertise for men are seen as being more favorable than the areas of expertise for women,
just as masculine traits include more positive characteristics than do feminine traits;
·*20 . When a woman shows competence in areas of expertise considered to be masculine, people may believe that her high performance is caused by luck, not skill;
· Women who show competence in "masculine" areas are often seen as being more competent than men
who perform at the same level;
· Women benefit tremendously when they perform competently in "masculine" ways, so long as these ways
are seen as being positive and so long as the women do not challenge traditionally female values such as motherhood;
· Women jurors do not necessarily like women advocates more than male advocates; and
· Women jurors with more progressive views on women's roles in society tend to like women advocates
who deviate from traditional roles, but male jurors with progressive views do not share this view.
Tips for the Advocate
Women advocates will be more effective if they keep these fmdings in mind. In preparing for trial, each woman
must analyze:
· The content of the case. Does the subject matter strike jurors as being masculine or feminine?
· Her own style. Does she tend do be aggressive, friendly, or confident?
· The attitudes of the jurors whom she has to persuade. What are their views on women's role in the society?
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What About Non-Traditional

Traits?

If the woman advocate displays traits other than traditional feminine ones, either naturally or by conscious
choice, she must make sure to establish her competence early. One way to do this is to have someone with authority
acknowledge her competent performance in front of the jurors.
A MA TIER OF PERCEPTION . By now, it should be clear that credibility is not so much an objective characteristic as it is a perception on the part of the observer. What matters is what the juror or judge perceives about the believability of an attorney or witness.
The Keys Are Competence and Trustworthiness
Using a statistical procedure called factor analysis, psychologists and communication specialists have studied
the factors that affect the perceived credibility of a communicator. In his recent book, Persuasion: Theory and Research, Daniel O'Keefe, Professor of Speech Communications at the University of Illinois, concludes that the research points to two underlying factors that affect the receiver's perception of a communicators credibility: competence and trustworthiness. According to Prof. O'Keefe, competence (also called "expertise" or "qualifications") is the
assessment that the communicator is in a position to know the truth, while trustworthiness (called "personal integrity" or "character") is the assessment that the communicator is likely to tell the truth when it is known.
What Do Jurors Look for in Assessing Competence and Trustworthiness?
Professor 0 Keefe reports that competence is represented by attributes such as having expertise or being experienced, informed, or qualified. In other words, people's ratings of these attributes are highly correlated with one another, and factor analysis has identified the underlying factor for these attributes as "competence." Also, people's
ratings of the communicator's tendency to be honest, just, and fair identified trustworthiness as an underlying factor.
For example, in an intellectual property case involving computer software technology, an experienced programmer is seen as more competent than a computer software salesman because *21 of their respective qualifications. In a products liability case involving a drug, .an outside medical expert is assumed to be more trustworthy than
a medical researcher employed by the defendant company. The reasoning is that a communicator who is biased or
has a vested interest in the outcome of the trial is not as trustworthy as an expert who has no stake in the outcome.
This result is also related to the issue of bias perceived in the communicator.
How the Attributes Correlate
First, people are asked to rate the communicator on a large number of attributes such as whether he or she is
honest, articulate, deceptive, likable, understandable, attractive, confusing, interesting, or believable. The factor
analysis method groups these attributes on the basis of their correlation. For example, the attributes such as "honesty," "believability," and "trustworthiness" typically are highly correlated with each other. Attributes that are highly
correlated are grouped together, and factor analysis is used to identify the underlying factor that affects people's perception of the communicator.
The communicator who is seen as being more competent and trustworthy than others is perceived as being more
credible. This finding is not news to those who are familiar with trial techniques and courtroom psychology. In an
essay in the book The Psychology of the Courtroom, G.R. Miller and J.K. Burgoon point out that impeachment of a
witness is commonly based on the witness's incompetence to testify about the issue or the witness possible selfinterest and bias.
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PERCEPTIONS ABOUT MEN AND WOMEN . Do people perceive the competence of men and women differently? In fact, both men and women tend to rate a man's performance more favorably than a woman's when their
performance is identical. That is the conclusion of Kay Deaux, a leading scholar in the field of psychology and gender research. In her book, The Behavior of Women and Men, Ms. Deaux explains that she reached this conclusion
after reviewing various psychological studies on gender-related issues. Such studies also have shown that women
are seen as being more competent than men in what are viewed as women's areas of expertise such as domestic
tasks, child rearing, and interpersonal tasks oriented around feelings. In the litigation context, jurors tend to fmd a
male advocate more competent when the litigation is technical, abstract, and complex. A woman advocate, on the
other hand, is perceived as being more competent when the litigation involves family issues and other so-called
women's issues.
When Women Have the Edge
Sometimes, however, women have the edge, because of a perceptual phenomenon called "contrast effect" and a
psychological model called "equity theory."
Contrast Effect
Contrast effect is a perceptual distortion that occurs when people experience something that is outside their expectations. When that happens, the difference between what was expected and what actually occurs is magnified.
Here is how it works. At 5 feet 6 inches in height, I am tall for a Japanese woman (we are 5 feet 2 inches tall, on the
average). Because of the contrast effect, people think of me as being taller than I really am. So, if a woman advocate
is seen as being more competent than expected, she will also be considered more competent than she actually is,
because her perceived competence is outside of the expected range.
Equity Theory
This is where equity theory comes in. Equity theory holds that people like to compensate others fairly based on
their efforts and on their level *22 of performance. In their essay, Locus of Cause and Equity Motivation as Determinants of Reward Allocation, psychologists Gerald Leventhal and James Michaels have suggested, for example,
that people who perform well in spite of a handicap will be rewarded out of proportion to their performance. Kay
Deaux and Janet Taynor, also a psychologist, studied whether this would happen when a woman performs unusually
well in a situation where only men are thought to excel. They reported on their studies in an essay, When Women
Are More Deserving Than Men: Equity Attribution and Perceived Sex Differences. As expected, the researchers
found that, in this circumstance, people were more willing to reward a woman than a man.
A SUBJECT OFF LIMITS TO WOMEN . Recently, I observed a trial involving complex financial transactions in
which the main trial lawyers included a woman. Jurors typically consider complex fmancial transactions to be a
masculine subject, so they are likely to expect a woman to be less competent dealing with those issues. Yet in this
case, post-trial juror interviews revealed that the jurors thought the woman lawyer was much more competent in the
area of fmancial transactions than her male counterparts. In fact, they gave the woman advocate rave reviews, while
they were indifferent to the performances of the men. This perceived difference in the lawyer's competence held true
despite the fact that financial experts observing the trial found the woman lawyer to be no more (and no less) competent than the men.
Contrast Effect and Equity Theory at Work
Findings related to contrast effect and the equity theory suggest that if a woman lawyer establishes her competence in an area where she is not expected to excel, her skill will be seen as being greater than a man's for doing ex-
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actly the same job. What happens is that the jurors' expectation (that a woman will not be competent) is betrayed,
and the betrayed expectation enhances the perceived competence of the woman, causing jurors (and judges) to want
to reward the woman for performing well despite her perceived handicap.
When a Woman's Good Luck Isn't Lucky
Two obstacles can affect this result, however. First, jurors cannot always assess a lawyer's performance correctly. Second, if they do conclude that a woman is doing a good job, they are likely to attribute her good performance to luck.
Jurors Can't Assess Legal Substance
Jurors cannot evaluate the significance of a lawyer's performance because they do not have legal training. For
example, a devastating cross-examination of a witness often goes unnoticed by jurors, partly because the witness
may not show embarrassment or discomfort and partly because jurors do not appreciate the significance of the testimony the lawyer has been able to elicit.
"Chalk It Up to Luck"
A second obstacle to getting full credit is the tendency of jurors to attribute a woman's competence in an unexpected area to luck rather than a skill. As an example, in one study by Kay Deaux and researcher Tim Emswiller,
Explanations of Successful Performance of Sex-Linked Tasks: What is Skill for the Male is Luck for the Female,
people judging the equally competent performance of a man and a woman of a masculine task (such as car repair),
attributed the man's performance to skill and the woman's to luck. When a feminine task (such as cooking) was at
stake, the woman was seen as being more skillful than the man; but the difference is much smaller. Why is that so?
Deaux concludes that women are more likely to attribute ability to a man and luck to a woman.
*23 SUCCEEDING BY SUCCESSIVE SUCCESSES. How can a woman change the attribution of luck to skill?
The best way to attack the problem directly is by repeated good performances. But since jurors may not understand
that they have seen a good performance, the first task is to convince them of that. You can do that by providing a
signal from someone else saying, "That was great!"
Signals to the Jurors
Two sources of authority are in the best position to give this signal: the expert witness and the trial judge. When
you select and prepare an expert witness, keep in mind that you want the expert to admire you. Look for this attitude
during the hiring process; the expert's opinion of you, whether high or low, will certainly be communicated to the
jurors. Also avoid hiring experts who need to show that they are smarter than anyone else, including their own lawyer.
When the time comes to examine the expert at trial, plan to ask a few questions that clearly display your knowledge and competence. If you have chosen wisely, the witness will communicate respect for you right from the beginning.
Can You Please the Judge?
Getting the judge to signal approval is more of a hit-or-miss proposition. Often you do not have a choice of
judges, and some judges will never be impressed no matter what you do. Yet even these judges are human. They do
form an impression of you while reading your legal briefs and listening to your arguments, and they will not forget
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what they read or hear. Ask yourself whether you are paying enough attention to the impression your legal writing
and oral arguments make. Ask whether your arguments reveal your unexpected competence, even if the revelation
has no bearing on winning the motion. First focus on what competence you want to establish with the judge, and
then write or argue with that in mind.
Establish a Success by Establishing Competence
Establishing your competence when you are trying a complex or technical matter is especially important. You
need to establish your competence at the beginning of the trial and repeat your performance throughout. In your
opening argument, tackle a seemingly difficult concept and explain it simply. Nobody likes to feel stupid, and jurors
are no exception. If you simply show that you know something and the jurors don't, they may conclude that you are
showing off. But if you help them understand a difficult subject, they will appreciate it. They will perceive you as
being competent because you helped them learn something difficult that you understood well enough to explain to
them.
Trustworthiness

Counts Too

Besides competence, a person's perceived trustworthiness affects credibility. Research on the relationship between gender and trustworthiness is scant, partly because studies on gender stereotyping have not shown a relationship between gender and perceived trustworthiness.
Many factors that affect jurors' perceptions of an advocate's trustworthiness also affect their perception of competence. However, there is an important exception: "likability." Liking a person affects judgements of the person's
trustworthiness without affecting judgments about competence. Jurors tend to fmd the likable advocate to be trustworthy; but they do not necessarily find an advocate competent on the basis oflikability alone.
DO JURORS LIKE WOMEN ADVOCATES? . Do women jurors like a woman advocate more than male jurors do?
Do they like a woman advocate more than they like a male advocate? *24 The answers to these questions are "no"
and "no." Researcher Ellen Berscheid reviewed the literature on interpersonal attraction in an essay that appeared in
Handbook of Social Psychology and in the book Interpersonal Attraction that she edited with Walster. Berscheid
concluded that, while perceived attitudinal similarity creates greater liking, similarity of gender by itself does not. In
fact, women jurors often give especially critical evaluations of women advocates. The criticism is not caused by
dislike, however. Instead women tend to notice more things about other women than men do (just as men notice
more things about other men than women do), and this comparatively intense observation often leads to critical
evaluations.
Similar Attitude Matters More than Similar Gender
Women jurors do tend to like a woman advocate more than a man if they believe the woman advocate is similar
to them in terms of attitudes, beliefs, and values. Here is one way to use that knowledge. When you are questioning
a woman with traditional values during voir dire, ask questions about the woman's children and show your appreciation of what the woman has accomplished in the home. You can also validate traditional values of jurors during oral
arguments by using examples or analogies involving children (or parenting).
WHEN IT'S OKAY WITH JURORS TO DEPART FROM TRADITION. Of course being a trial lawyer was not a
traditional role for a woman in the past; nor was it customary for women to be aggressive or assertive in an adversarial setting. Has that changed? Do women jurors who have played a more traditional role in their lives dislike women
advocates? And, conversely, do women jurors who have deviated from a traditional role relate better to a woman
advocate?
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Deviation within Limits
Answers to these questions were developed by Janet Spence, Robert Helrnreich, and Joy Stapp, social psychologists at the University of Texas and published in their essay, Likability, Sex-Role Congruence of Interest and
Competence: It All Depends on How You Ask. Their initial results showed that both men and women like women
who deviate from the stereotyped role more than women who do not so long as:
· The women are competent in the non-traditional (masculine) activities;
· They do not express opinions that are counter to values traditionally considered important to women, such
as motherhood and family; and
· Their deviation from the stereotypical role is toward an attribute or characteristic that is viewed as being
positive.
All Factors Matter
The psychologists found that striking out on even one of these factors is dangerous. The studies showed that
women who attempt masculine activities without being competent at them are strongly disliked. For example, a
woman sportscaster is disliked if she fails to show that she is knowledgeable about the statistics relevant to the game
and its players. The studies also showed that women who express opinions counter to traditional women's values are
not liked as much as more traditional women. For example, a woman advocate who argues against the emotional
distress experienced by the mother of a child disabled by a pharmaceutical product will be seen as expressing values
that are counter to those of traditional women and will be disliked for doing so.
JURORS TRY TO BE FAIR. The studies also suggest that people feel they should evaluate a nontraditional woman
fairly, even if they hold conservative views on women's roles. Unfortunately, that impartiality is not always *25
achieved. In fact, the researchers' initial conclusion (that nontraditional women lawyers would be favored if they
were competent and did not challenge traditional values) turned out to have some exceptions.
Men Prefer Competent Women in Traditional Roles
Further studies revealed than men, whether conservative or progressive, prefer competent women in traditional
roles to competent women in nontraditional roles. In other words, even male jurors who have progressive views on
women's roles prefer a woman advocate who is seen to excel in traditional ways.
Women Divide on Attitudinal Lines
Women, on the other hand, have different reactions depending on their view of women's role. Conservative
women react the way men do; they like a woman advocate who symbolizes traditional values and excels in a traditional role. But women who hold progressive views toward sex roles prefer competent women in nontraditional roles
to competent women in traditional roles.
Playing to the Traditionalists
What can a woman advocate do if faced with jurors who prefer traditional women? Voir dire gives you the opportunity to show interest in these jurors' lives by asking questions about children, hobbies, and social and religious
activities. Make sure you communicate genuine interest. When examining witnesses, bring out aspects of their lives
(such as family and childhood) that will interest traditional jurors. These little things can make a difference.
Does It Help To Be Pretty?
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To no one's surprise, research also shows that greater physical attractiveness leads to greater likability. Despite
this, many researchers have found that attractiveness does not significantly influence the communicator's perceived
competence or trustworthiness. Here is what is surprising: the way people handle their attractiveness can influence
people's reactions to them. If people perceive that someone is taking advantage of his or her attractiveness, their liking of that person drops substantially. In the context of jury trials, criminal defendants who are seen to have used
their attractiveness to help commit a crime receive more severe punishment than do unattractive defendants. Jurors
also are sensitive to being manipulated. If they feel that a person is trying to manipulate them by means of physical
attractiveness, they have a strong negative reaction to that person.
Does It Matter if They Like You?
If likability does not relate directly to trustworthiness or competence, what role does it have for lawyers? For
one thing, likability becomes more important when jurors are not naturally involved with the content of the case.
Jurors tend to be more involved with cases that have some relationship to their own daily lives. For example, a
products liability lawsuit usually is more interesting to jurors than a complex antitrust case. Likewise, jurors can
connect more easily when a case obviously suggests some general principle, and a skillful advocate will work to find
a principle to make a case more than the mere sum of legal theories and facts.
Likability, therefore, is more important for a case that is not close to home and one that does not obviously suggest a working principle. The lawyer who seems likable will have an easier time making the jurors understand the
case and care about the verdict.
Choosing To Listen
Here is another interesting finding about likability and persuasion. When jurors freely choose to listen to an advocate they dislike, the *26 advocate becomes more persuasive. This can happen when jurors want to side with a
litigant who is represented by a lawyer they dislike. Since they want to fmd for the side represented by the disliked
lawyer, the jurors choose to listen to the disliked advocate. When they do, the advocate becomes more persuasive.
But when jurors are forced to listen, the opposite occurs: the advocate who is liked becomes more persuasive than
the disliked advocate. This can happen when a juror does not want to fmd for the side represented by the advocate,
but is forced to listen as a matter of obligation.
Sometimes jurors form strong likes and dislikes about the lawyers, especially strong dislikes. You need to remember that jurors watch and notice the kind of things that lawyers do. Whenever jurors are bored, they look at the
lawyers; whenever they get together, they talk about lawyers.
Habits To Avoid
Here are some habits to watch out for. Some women jurors have told me they are offended when a male lawyer
treats his female assistant rudely. One woman developed a strong dislike for a lawyer who became irritated and
snapped at his female assistant when she brought him the wrong document. In fact, the issues of treatment of female
subordinates is so sensitive that I counsel my clients who are male to use another man to help with exhibits and
documents. Rudeness to underlings is not a danger for men only, however. When a woman is perceived as being
abusive towards her assistant, you can be sure that the incident will be noticed and will contribute to jurors' feelings
about the lawyer.
Another pet peeve? Lawyers who cough on jurors or show insensitivity for jurors who are not feeling well. One
irate juror who was pregnant told me she had come to hate a lawyer who had coughed on her; he could not know
that her pregnancy prohibited her from taking regular medication and made her worry about getting sick. Another
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juror told me that a coughing fit she had during the plaintiff witness's testimony had triggered a dirty look from the
plaintiff's lawyer. The juror told me about this incident three months after it happened, and she was still upset. The
message should be clear: Pay attention to jurors' feelings.
WHO IS EASIER TO PERSUADE? . Are women easier to persuade than men? Studies collected in B.J. Becker's
The Psychology of Gender have shown that they are; but the studies also show that the differences are small, and
some researchers have questioned whether sex-linked differences exist at all. It turns out that male researchers tend
to fmd sex differences in persuasibility more frequently than female researchers do. Perhaps the difference is a function of expectation. Male researchers tend to expect women to be more persuadable, so they subtly influence the
research process and obtain the results they expected. If this is true, it is interesting to ask, "Do male lawyers expect
women jurors to be more persuadable than male jurors?" We do not know enough to answer this question, but the
topic is worth exploring.
Different Behaviors
Whether women are more easily persuaded than men is debatable; but there is no debate that male and female
jurors behave differently during deliberation. For one thing, men are significantly overrepresented as leaders of the
jury (we still call the job "foreman"). In one venue where we have statistics, approximately half the jurors who
served over the last 10 years were male, but three-quarters of the foremen were men.
MORE ISSUES SEP ARA TING THE SEXES . The other issue that separates the sexes is the question of who
emerges as an "expert" during *27 deliberation. Women jurors tend to become experts in litigation dealing with
what are seen as women's issues or women's products (such as women's contraceptive devices). In fact, male jurors
may be pressured not to behave in a "sexist" manner by asserting that they know more than women about women's
issues.
Knowing how men and women behave during deliberations suggests certain strategies for jury selection and for
choosing jurors to focus your arguments on. Here, as elsewhere, knowledge is the key.
CONCLUSION . No one is going to say that the research described here is good news for the woman advocate.
Clearly, it is not. Instead, it confirms that women must work hard to have full credibility in the courtroom. But exposing and describing that challenge is the first step toward meeting it. In this article, I have suggested strategies for
dealing with and changing the handicap the woman advocate faces. I hope the article challenges you to use these
strategies and also to create strategies of your own.
PRACTICE CHECKLIST FOR
Credibility and Gender in the Courtroom
Jurors still perceive male and female lawyers differently. This can be bad news for the female lawyer, and it
means that courtroom presentation has to account for the differences .
. The most significant differences in perception are that:
--Both men and women think that men generally are more competent than women;
--The areas of expertise for men are seen as being more favorable than the areas of expertise for women;
--When a woman shows competence in "masculine" areas of expertise, people may believe that her high performance results from luck, not skill;
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--Women who show competence in "masculine" areas are often seen as being more competent than men who
perform at the same level;
--Women benefit tremendously when they perform competently in positive "masculine" ways, but only if such
performance does not challenge traditionally female values such as motherhood;
--Women jurors do not necessarily like women advocates more than male advocates; and
--Women jurors with more "progressive" views on women's roles in society tend to like women advocates who
deviate from traditional roles, but male jurors with progressive views do not share this view .
. Women advocates will be more effective in preparing for trial by analyzing:
--The content of the case. Does the subject matter strike jurors as being masculine or feminine?
--Her own style. Does she tend do be aggressive, friendly, or confident?
--The attitudes of the jurors whom she has to persuade. What are their views on women's role in the society?
.*28 . The keys for the woman advocate are competence (expertise, experience, or qualification) and trustworthiness (honesty, forthrightness, clear expression):
--Jurors tend to rate men higher for performance at the same competence level. Although this may seem to be a
negative, it may be a positive. Since jurors expect less of a female advocate, they will be more impressed by her
success in presenting a technical, "masculine" subject;
--To overcome the perception that a woman's success is a matter ofluck, the female advocate needs others to
send "signals" of her competence. Good rapport with the judge or expert witnesses will send such signals;
--Female jurors do not seem to prefer female lawyers over male lawyers. More important is attitudinal similarity;
-- "Likability" does not seem to affect perceptions of trustworthiness
when jurors are not naturally involved with the content of the case; and

or competence, but it becomes important

--Treatment of subordinates is a very sensitive issue. Jurors view rudeness to a subordinate harshly, particularly
if the subordinate is female.
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Three years ago, the DRI Task Force on Women Who Try Cases was formed to
address the question of why female litigators are leaving outside litigation. The result
was the white paper: A Career in the Courtroom: A Different Model for the Success of
Women Who Try Cases. This paper was so well received that it became the cornerstone for seminars across the country. DRI demonstrated its commitment to diversity in the legal profession by turning the Task Force into a standing committee,
Women in the Courtroom. For the last three years, this committee has provided
programs on women in the law to state and local defense organizations, national
seminars and individual law firms.
However, now that DRI had addressed why women were leaving, could DRI
assist firms in retaining their top female litigators? The white paper established the
financial need to do so because firms were losing hundreds of thousands of dollars in training new associates just to see them leave, and clients were increasingly
demanding a female presence on matters from the simplest of tasks to the ultimate task, trial. In addition, there was the morale issue. Firms were seeing some of
their best and brightest leaving for firms with dedicated programs for women, for
in-house counsel positions, for public sector jobs and, sometimes, leaving the law
altogether.
The committee endeavored to answer this question by providing a Best Practices Guide. Over the past year, committee members researched hundreds of articles
on the subject and gathered information on dozens of firms attempting to address
the issue. Members then interviewed managing partners and leaders of women's
forums in firms ranging in scope from local to international. The interview results
were kept anonymous so that firms could detail both their successes and failures in
this endeavor. The committee also interviewed heads of corporations to obtain their
perspectives on the importance of women in litigation firms. From this research
the Committee determined that there were four key areas firms needed to address
in order to keep their top female litigators: Professional Development, Mentoring,
Marketing and Work/Life Assistance.
Although women have made up almost half of law school graduates for decades,
only 18 percent hold leadership positions in firms. Women attorneys will continue
to leave in record numbers unless there is a conscious effort by firms to send female
associates and junior level partners to trial (whether that be on pro bono cases, trial
training programs with the public sector or paid matters within the firm); guide
female attorneys through the marketing process (including introduction to contacts, turning over business and holding female specific marketing seminars and
programs); actively mentor female attorneys on issues important to women and
ensure that mentors are the correct mentors for each mentee; and establish and fol-
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low through with specific policies to address workllife balance issues faced predominantly by women.
Research has demonstrated that many firms merely paid lip service to these issues
only to discover that despite their "best efforts" women were still leaving. Those
firms that developed a method for measuring the success, or lack thereof, of their
efforts were far more successful in ultimately retaining their
top female litigators.
~
Law school enrollment for women is dropping; more
women attorneys are choosing roles as general counsel, faculty or judges over a partner position in law firms and
women are now earning even less compared to men than
they did in the past. The message appears to be clear-if
law firms don't take action soon, they will lose the few top
female litigators they have.

Expergnce
RET ~IN

adva ement
CHAL~NGES
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In 2004, DRI was pleased to publish the results
of work of the DRI Task Force on Women Who
Try Cases. That work, ''A Career in the Courtroom: A Different Model for the Success of Women
Who Try Cases," identified a number of challenges
women face who have chosen careers as trial lawyers.' Among the challenges identified were a lack
of fair treatment in the courtroom by judges, clients
and other attorneys; gender stereotyping of women
who undertake aggressive advocacy on behalf of
their clients; a failure of effective mentoring for females at all levels in law firms; and a lack of experience and opportunity for client development, which
in turn
creates an impediment to law firm career
advancement. Of course, the greatest challenge to women trial lawyers continues to
be work/life balance as women continue to
bear primary responsibility for family obligations and maintenance of the home.
However, women who want to become equity partners will generally be required to
have a solid book of business that will contribute to the profits of the law firm.
In examining these challenges, the
Task Force identified a number of recommended practices ranging from finding
opportunities for actual courtroom experience to taking advantage of opportunities that demonstrate competence and
expertise, which will clearly show clients
and potential clients that a woman is worthy of being their lawyer of choice. 2 The
Task Force also recommended that law
firms adopt more flexible and user-friendly
!

2

4

ORr Task Force on Women Who Try Cases, A Career in the Courtroom: A Different
Modelfor the Success of Women Who Try Cases, ORr (2004).
!d. at 20.
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rules to assist women who wish to ascend
to partner, firm governance and leadership. Law firms were urged to incorporate
internal programs that focused on inclusion of women if for no other reason than
the substantial investments made by law
firms in recruiting and retaining women
lawyers.
Despite identifying challenges and
making recommendations, the Task Force
recognized that its work was not and perhaps never would be complete. Accordingly, the Task Force embarked on the
second phase of evaluation. The focus of
this phase was practical. Once again, Task
Force members conducted interviews with
both in-house and outside counsel. These
interviews addressed specific practices
that positively contribute to the successful recruitment, development, and retention of female lawyers.
These practices were
often as simple as a mentor taking a female clerk, associate, and
equity partner to lunch on a regular basis to explore not only the
legal issues of a specific case, but also other aspects of the practice of law that lead to professional success. Additional concrete
suggestions included ensuring that females participate in client
development, actually perform client work, and receive appropriate remuneration and credit for that work. Each participant
in the process agreed that accountability with respect to issues of
recruitment and retention was necessary because relying on people to "do the right thing" may not be a sufficient motivator.
What follows is a guide that serves to help all concerned
achieve the utmost success for both the women who join law
firms and the law firms themselves.
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A common concern raised throughout the interviews conducted was the professional development
of female attorneys in law firms and, specifically,
the fact that women are not adequately represented
at the management level of law firms.
In addition to the need for young female attorneys to receive guidance through mentoring and
female-dedicated marketing initiatives, our committee learned that female attorneys face other
unique professional development issues that firms
have been working to address through a variety of
efforts.
One issue is the promotion of female attorneys to law firm leadership positions. Although
many firms hire approximately equal numbers of
female and male associates, women are not represented in leadership roles to the same extent. Of the
firms interviewed, the number of female attorneys
in leadership positions ranged from one percent
to fifty percent. Although a number of firms have
female managing partners or co-chairs, numerous interviewees acknowledged that the percentage of female attorneys in leadership positions has
not reached optimal levels. They also collectively
expressed a desire for firms to focus efforts on increasing female participation in
firm management.
A second issue facing female attorneys is an increasing lack of "courtroom experience" and the limited opportunities for women to act as lead trial counsel. A number of factors account for the decrease in courtroom experience for all attorneys
including the advancement of alternative dispute resolution programs and the cost
of litigation. However, some factors also appear to be unique to women. Namely,
interviewees acknowledged that many clients still specifically request that senior
male partners try cases even where a female parrner has performed substantial work
on the file. To address this concern, some firms have begun tracking professional
development for attorneys to ensure that trial experience is provided at the appropriate level of an attorney's career.
Finally, a concern regarding the professional development of women in private
practice arises in the context of the decrease in the number of female senior associ-

6

Women in the Courtroom: Best Practices Guide

ates and non-equity partners who advance to equity partnership status. The range
of female equity partners within the firms interviewed ranged from one percent to
forty-eight percent. Although there are many reasons why women leave firms before
becoming an equity partner, as addressed in the work/life balance section of this
manual, a number of firms recognize that the percentage of female equity partners
can and should increase through the adoption of certain
initiatives that prepare women to become equity partners
and support them in their efforts to balance partnership
Although a number of
responsibilities with home and family obligations.
Initiatives utilized by different firms to promote and fosfirms have female
ter the professional development of female attorneys include
managing partners or
• Encouraging and sponsoring senior female associates
co-chairs, numerous
to attend various "Women in Leadership" conferences
that are held by any number of organizations
interviewees acknowledged
• Conducting breakout sessions for female partthat the percentage of
ners at annual firm partnership meetings that discuss women's issues which are later presented to firm
female attorneys in
management
leadership positions has
• Creating leadership programs for female attorneys
designed for senior associates and non-equity partners
not reached optimal levels.
that meet one to two weekends per year with assignments focused on marketing, client development and participation in management issues
• Promoting active firm involvement in women's bar associations and research
and advisory organizations dedicated to advancing women in business
• Incorporating active female participation on every key firm management
committee
-Management
-Compensation
-Hiring
-Professional Development
• Developing women's partnership groups, which focus on business development
opportunities for women
• Advertising/highlighting women rainmakers within the firm and having them
present seminars to female associates on how to succeed in marketing
• Hosting women's conferences with clients to address business issues facing
both female attorneys and females in business management positions
• Assigning a partner to review female attorneys participation on client matters
and ensuring that trial experience is being provided and encouraged
• Utilizing women presently in leadership roles to prepare and mentor future
female leaders of the firm
• Developing business plans focused on senior female associates and their internal advancement within the firm
• Creating a committee to monitor the progress and professional development of
female attorneys at different stages of their careers
Women in the Courtroom: Best Practices Guide
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other family-related reasons. Additionally, nearly sixty percent of younger employees indicated they would change jobs if they were allowed to telecommute. More
importantly, they reported that had they felt they had someone to speak with about
the firm's culture on these types of issues, they may not have left.

Because mentoring is really about recruitment, development, and retention, those
firms interviewed discovered that a firm can never begin too early. The mentoring
program should be part of the recruiting process for law clerks as well as first-year
associates. Female law students are being encouraged by their law school programs
to ask questions of prospective employers regarding mentoring and how the firm
aids new female attorneys in achieving a workllife balance while learning the ropes
as an attorney. By choosing interviewers from your firm who possess demonstrated
mentoring skills and assigning mentors to summer and first-year associates, a firm
can demonstrate an interest in the ultimate success of the woman lawyer, which can
guide the woman's development as a lawyer and litigator. This practice can also foster the allegiance of the person who is mentored to the mentor and to the firm.
• In a large firm, a suggested beginning is to match everyone from senior associates to senior partners with summer and first-year associates who graduated
from the same law school. In this way, the new associate sees that someone who chose the same education as she has succeeded and can assist her in
achieving similar success.
• Work with local women's lawyer organizations to obtain mentors from outside
the firm.
• Partner with clients. Clients who mentored firm associates indicated those
associates developed a stronger bond to the firm.
Understanding these steps will help a firm achieve the ultimate goal and objective
that the associates hired will become excellent lawyers, outstanding litigarors and
equity partners.

When to
Start

The selection of mentors is a fundamental issue that participating firms find they
must address. Excellent mentors need not be women, nor do they always have to be
lawyers. In selecting potential mentors firms should consider the whole individual
and evaluate all the skills in each individual's repertoire.
• Firms should evaluate not only the technical skills such as how well the person
writes a motion, takes a deposition, or cross-examines a trial witness, but also
determine whether the potential mentor communicates well, is a good teacher,
and has the time and willingness necessary to mentor a younger lawyer.
• Consideration should be given to assigning more than one mentor.
• When establishing mentorlmentee relationships, mentors can and should come
from all experience levels within the firm and come from a variety of practice
groups.

Who Should
Serve

Women in the Courtroom: Best Practices Guide
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How Often
to Meet

1here was no consensus as to the optimum frequency of these meetings. However,
there was agreement that there could not be too many.
• Most of the responding firms had formal meetings between mentors and mentees at least monthly. Some had formal meetings more frequently; but all
encouraged frequent, informal meetings.
• One common factor among all of the mentoring programs was the existence of
social activities at least twice a year.
• Topics discussed during these meetings ranged from the technical aspects of
the job to work-life balance. Other topics included:
-Opportunities
for growth
-Exposure to practice areas and clients
-Marketing
-Types of legal assignments
-Access to upper management
-Availability of part-time employment
-Ramping back or opting in after a leave of absence following childbirth or
care for a family member
-Partner track status.
Participating firms also suggested other avenues for collegiality such as teleconference book clubs that discuss professional issues, skill building workshops with mock
trials where mentors serve as advisors, and business development coaching.

Follow-up

No program will succeed without follow-up. Mentors should meet to discuss common issues arising with mentees to make sure that they are offering consistent
advice, creating new programs, and ensuring equity in assignments.

Excellent mentors
need not be women,
nor do they always
have to be lawyers
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The success of any program to develop female attorneys as rainmakers requires a
long-term commitment from the firm management committee so that all members of the firm endorse the commitment and ensure that firm resources are committed. This point is true regardless of the size of the firm. Two common elements
found in all firms, from small to large, which have successful women's initiative programs are a formal committee responsible for overseeing the implementation of the
program and accountability for the success of the program to the firm management
committee.
A firm's investment in developing female attorneys into rainmakers translates
into higher retention rates for senior women and women partners. A lack of senior
women and women partners can harm a firm's recruiting efforts and even result in
the loss of prospective and existing clients. Today many clients require diversity in
gender and ethnicity in their outside counsel. Some clients have even ended relationships with firms that do not show a commitment to diversity or meet the diversity requirements of the client.
Some of the initiatives and programs for developing female rainmakers that have
been successful include
• Having a formal training program supervised by a women's initiative committee or diversity committee
• Tracking the success of formal training programs through firm management, a
women's advisory committee, or a diversity committee
• Holding monthly women's breakfasts or luncheons where
female attorneys can share business opportunity leads, ideas
investment in
or concerns and talk about career paths
• Inviting business development trainers such as consultants,
developingfemale
authors, professors, and others to talk to women attorneysattorneys into
both associates and partners-about how to market, develop
rainmakers translates
opportunities for business, and adapt to different client styles
• Forming or joining executive women's networking groups
into higher retention
where each female attorney brings a client whom she can
ratesfor senior women
introduce to other female attorney attendees
• Having female attorneys submit business plans with benchand women partners.
marks, a list of the resources and guidance to accomplish the
plan, metrics to measure success against benchmarks and an
outline for assisting or retooling if necessary
• Hosting alumni events where current female attorneys can network with attorneys (both male and female) who now practice with other firms or who have
gone in-house, become judges, or assumed governmental positions

firm

s
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• Holding luncheons where successful rainmakers (male and female) within
the firm share proven skills and ideas in obtaining, developing and retaining
•
•
•
•

•
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business
Having break out meetings at firm partnership retreats where female partners
can discuss women's issues and business development
Requiring female attorney participation in client presentations
Including female attorneys in client events such panel counsel meetings,
annual reviews, client visits and client dinners
Enrolling first-year female associates and new lateral hires in a one-time intensive leadership program (lasting six months to one year) that includes personal
coaching, mentoring, reading assignments and marketing skill development to
compliment existing and ongoing firm programs
Ensuring client contact by female attorneys for each file on which the female
associate is handling client communications and is responsible for development
of the client relationship

Women in the Courtroom: Best Practices Guide

Many lawyers today assume full-time family responsibilities in addition to the significant obligations
inherent in their careers. In addition to parental
responsibilities, many attorneys have obligations to
elderly or infirm parents as the average life span continues to increase. Added to this dynamic is a growing demand from younger lawyers for workllife
balance and a desire to opt out of law firms' escalating billable hour requirements that are often related
to increasing associate salaries due to the law firm
economic model based on billable hours. Parallel
with these life balance issues is the need of law firms to attract and retain the best
and the brightest, to have legal talent that is reflective of clients, and to address the
impending worker shortage with the imminent retirement of the baby boomers.
Firms that successfully address these issues have a common attribute: flexibilityboth in stated policy and in reality. This flexibility takes on many shapes and sizes,
but the end result is the same: loyalty, job satisfaction, and the ability to meet client
needs with a high caliber and seasoned work force. Some practices that demonstrate
flexibility by successful firms include the following:
• Being receptive to flexible work schedules, reduced hours, telecommuting and
job sharing
• Having a written policy that is openly communicated and adhering to it while
periodically examining the policy to evaluate its effectiveness
• Making the program available to all attorneys, regardless of gender, religious
belief or tenure with the firm (e.g., childcare, eldercare, wanting reduced hours
for lifestyle reasons)
• Involve practice leaders/management in evaluating individual requests for
alternate arrangements to determine feasibility and how to accommodate the
request while maintaining client demands
• Entering into an agreement with the participating attorney that sets forth both
parties' expectations; the agreement should cover hours, compensation, benefits, eligibility for bonus, compensation in the event the attorney exceeds the
agreed upon hours, and status on returning to full-time
• Keeping the participants on a partnership track-to the extent desired-commensurate with the hours worked by the attorney and to the extent that participants meet other criteria for partnership
• Monitoring those attorneys on reduced hour arrangements to discuss scheduling, whether "schedule creep" is occurring, and whether the attorney is still
Women in the Courtroom: Best Practices Guide
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receiving appropriate assignments and having appropriate opportunities in the
courtroom and with clients
• Offering alternative tracks for attorneys with different career goals; i.e., some
firms offer reduced hour arrangements to associates and partners and also have
an alternate of counsel or staff attorney position. The former programs are
structured with the notion that those attorneys will ultimately continue to
progress in their career and may eventually choose to return to
full-time status; the latter programs are structured for those attorFirms that
neys who choose to work a certain number of billable hours without
making the commitment to other non-billable activities. These flexisuccessfully address
ble arrangements are desirable because the law firms retain top talent
these issues have a
without the same level of overhead, and thus can charge a lower billable rate.
common attribute:
• Offering other arrangements that provide flexibility, such as the ability to work at home as appropriate, based on demands, sabbaticals,
or the opportunity to take time off without pay with the option to
in stated policy
return to the firm at a later date. Law firms are starting to follow
and in reality.
other industries in the "opt back in" movement by retaining spots
for those attorneys who, for whatever reason, have opted out of the private practice of law for a period of time. When these lawyers are ready to reintensify their legal careers, the opt-in arrangement permits them to either
update their skills and/or re-enter the private practice or simply increase their
workload.
Firms that are successful in assisting their attorneys with work/life balance issues
recognize that the needs surrounding work/family balance shift over the course of
one's career. Taking a long-range approach with flexibility at the centerpiece will
lead to the retention of a talented and diverse attorney base, which ultimately will
lead to client and firm success.

flexibility-both
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So now that you have invested significant energy
and resources into creating a women's initiative program that offers mentoring, marketing and professional development

training, how do you measure

its success? How do you know that next year, or five
years from now, you will not see the same attrition
numbers that you experienced last year? That is the
million-dollar

question. Indeed, many respondents

observed that their firms had no means of measuring the success of their efforts, and others similarly
expressed doubt as to whether a satisfactory measurement method exists.
As lawyers we have come to recognize that "success" is subjective. But attrition rates are not. Therefore, firms must find some way to take stock of
their efforts to retain valuable attorneys before it is
too late.
A firm's retention program can be measured on
both qualitative and quantitative

levels. Attendance

at events designed for the firm's women attorneysalong with surveys following the events-can

pro-

vide some evidence of the level of interest in and
support for the firm's programs and long-term goals. An increase in the number of
women attorneys seeking leadership positions and committee
reflects a commitment

appointments

also

on behalf of women attorneys to stay and impact the firm's

future. But more and more, the firms that are successful in lowering their attrition rates are those that have established targets and benchmarks

directed to female

retention and involvement in the firm; those firms have also tracked progress at
an executive level rather than simply observing trends after the fact. These firms
incorporate

set targets into their strategic plans and appoint at least one committee

chair who is held accountable

for the implementation

reports to the executive committee

of these goals; the chair then

or managing partner on progress. Many firms

have signed onto their local or state bar association's objectives related to women
attorneys' professional development.
firm should undergo a self-evaluation

These can be useful benchmarks,

but every

to determine whether their clients or their

own attorneys support or demand even higher standards.
Finally, it is important

to keep in mind that a firm's retention efforts need not

stop when women attorneys leave the firm. It is commonplace

for firms to perform
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exit interviews for outgoing attorneys; more recently many firms have taken advantage of this process to learn more about the pros and cons of the firm's policies
affecting women. To prevent history from repeating itself, this valuable feedback
must be communicated to the diversity committee or women's forum committee
that is responsible for the firm's future programming activities, to office managers who can address concerns that might be regional in scope and to the executive
or management committee for use in the firm's annual reviews. Indeed, informal
meetings with past attorneys even years after their departure may provide important lessons for the future livelihood of the firm. Perhaps these attorneys would have
remained at the firm if it had provided better mentoring, had a part-time policy, or
created a contract attorney position-but
firms will never know unless they ask.
No firm expects to maintain a zero attrition rate, and it would be foolish to presume that attrition is due solely to the firm's failure to effectuate its female retention
policies properly. However, firms that establish concrete qualitative and quantitative
goals and consistently evaluate their performance can expect to retain more women
attorneys than those that sit idly by and lament the exodus of women attorneys.
The following are some suggested means of measuring the success of your firm's
female retention policies.

Qualitative

•
•
•
•
•
•
•
•

Quantitative

•
•
•
•
•
•
•
•
•

16

Informal survey responses following meetings or events
Comments included in annual associate and partner evaluations
Feedback from exit interviews
Interest in the creation of new affinity groups
Client feedback
Informal comments from attorneys
Increased respect and involvement at the management level
Increase in national/local rank

Increase in attendance at women's group meetings
Increase in the number of women on firm committees
Increase in the number of women in management positions
Increase in the number of women serving on bar association committees
Increase in the number of women participating in client development activities
Increase in the number of women working for the firm's top billable clients
Increase in the number of women who have served as first chair at trial
Increase in the number of women who act as responsible or billing attorneys
Increase in the number of women in each equity and non-equity partnership
class
• Increase in the number of new and lateral female attorneys
• Increase in the budget designated for women's group meetings and
sponsorships
• Decrease in female attrition rates
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The bottom line is that despite the ambiguous nature of individual satisfaction,
firms can and should measure the success of their retention efforts. While each
firm is different, and the amount of time and revenue that each firm can spend will
depend among other things on its size and need for improvement, it is noteworthy
that firms that have been successful in this area have formed a committee designed
to address women's issues with one or two chairs and a separate budget. Larger firms
may find it helpful to have regional vice-chairs in each of the firm's major offices to
identify and address local office concerns. Smaller firms may find it sufficient simply
to appoint a single senior woman partner to monitor the firm's progress. For firms
that have established a committee, chairs are encouraged to work with the firm's
management committee to design goals specifically geared towards the retention of
women attorneys based on the applicable qualitative and quantitative factors listed
above, which in turn should be incorporated into the firm's strategic plan. Committee chairs may then review statistics on these goals at least annually and present
progress reports at annual shareholder meetings and at the firm's annual all-attorney meetings. Feedback from exit interviews should be shared with the committee
chairs to aid in designing future programs and policies, and all attorneys should be
encouraged to comment on the program's progress and success as well. Only after
statistics are communicated openly and are taken seriously by firm management can
firms expect them to improve.

Only after statistics
are communicated
openly and are
taken seriously by
r»
firm management
can firms expect
them to improve.
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State Associations
Arizona
Arizona Women Lawyers Association-www.awla-maricopa.org/
Cochise Chapter
Maricopa Chapter
Northern Arizona Chapter
Southern Arizona Chapter
California
California Women Lawyers-www.cwl.org
Lawyers Club of San Diego-www.lawyersclubsandiego.com
Women Lawyers Association of Los Angeles-www.wlala.org
Queens Bench Bar Association (San Francisco)-www.queensbench.org
Women Lawyers of Sacramento-www.womenlawyers-sacramento.org
Women Lawyers of Santa Cruz Count-www.wlscc.org
Colorado
Colorado Women's Bar Association-www.cwba.org
District of Columbia
Women's Bar Association of the District of Columbia-www.wbadc.org
Florida
Florida Association for Women Lawyers-www.fawl.org
Hillsborough Association for Women Lawyers-www.hawl.org
Georgia
Georgia Association for Women Lawyers-www.gawl.org
Georgia Association for Black Women Attorneys-www.gabwa.org
Illinois
Women's Bar Association of Illinois-www.wbaillinois.org
Black Women's Bar Association of Greater Chicago-www.bwla.org
Iowa
Iowa Organization of Women Attorneys-www.iowawomenattorneys.org
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Kansas
Kansas Women Attorneys Association-www.kswomenattorneys.com
Louisiana
Association for Women Attorneys-New

Orleans-www.awanola.org

Maryland
Women's Law Center of Maryland-www.wlcmd.org
Women's Bar Association of Maryland-www.wba-md.org
Massachusetts
Women's Bar Association of Massachusetts-www.womensbar.org
Michigan
Women Lawyers Association of Michigan-www.womenlawyers.org
Minnesota
Minnesota Women Lawyers-www.mwlawyers.org
Missouri
Association of Women Lawyers of Greater Kansas City-www.awl-kc.org
Women Lawyers Association of Greater St. Louis-www.wlasd.org
New Hampshire
New Hampshire Women's Bar Association-www.nhwba.org
New Mexico
New Mexico Women's Bar Association-http://www.nmbar.org/Content/
NavigationMenu/Other Bars Legal Groups/Womens Bar Association/
Womens Bar Association.htm
Esmail: nmwba@msn.com
New York
New York Women's Bar Association-http://www.nywba.org/
Brooklyn Women's Bar Association-www.brooklynwomensbar.org
Women's Bar Association of the State of New York-www.wbasny.bluestep.net
North Carolina
North Carolina Association of Women Attorneys-www.ncawa.org
Ohio
Ohio Women's Bar Association-www.owba.org
Oregon
Oregon Women Lawyers-www.oregonwomenlawyers.com
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South Carolina
South Carolina Women Lawyers' Association-www.scwla.org
Tennessee
LawyersAssociation for Women-Marion
(Tennessee)-www.law-nashville.org

Griffin Chapter

Texas
Texas Women Lawyers-www.texaswomenlawyers.org
Association of Women Attorneys-Houston-www.awahouston.com
Dallas Women Lawyers Association-www.dallaswomenlawyers.org
Utah
Women Lawyers of Utah-www.utahwomenlawyers.org
Virginia
Virginia-Metropolitan

Richmond Women's Bar Association-www.mrwba.org

Washington
Washington Women Lawyers-www.wwl.org
Wisconsin
Wisconsin-Association for Women Lawyers-www.wisbar.org/AM/
Template.cfm?Section-Association for Women Lawyers

National Bar Associations
National Conference of Women's Bar Associations-www.ncwba.org
National Association for Women Lawyers www.abanet.org/nawl/
Alliance of Black Women Attorneys-http://www.msba.
org/linkslmd/specialty/abwa/index.htm
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Sacha Pfieffer, "Many Female Lawyers Dropping Off Path
to Partnership," Boston Globe, May 2, 2007
DRI Task Force on Women Who Try Cases., ''A Career in the Courtroom: A
Different Model for the Success of Women Who Try Cases," DRI, 2004
Mona Harrington and Helen Hsi, "Women Lawyers and Obstacles
to Leadership," MIT Workplace Center, Spring 2007
Fernando Cohen, "After Baby, Boss Comes Calling," New York Times, May 17,2007
Sandhya Bathija, "Women lawyers find a relaxing way to
network," The National Law Journal, May 16, 2007
Lynne Marek, "Large Firms Have Trouble Retaining Women,"
The National Law Journal, June 18, 2007
Gregory Gallopoulos , "How to Be a Full Partner on a Part-Time
Schedule," The National Law Journal, February 6, 2007
Deborah L. Rhode, "Women in the Professions: Subtle Sexism
Exists," The National Law Journal, January 18, 2007
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Gender: Women practicing personal-injury

law

Olivia Clarke
Each day Karen McNulty Enright tries to write an outline of things she must do for the day. Juggling her life as a
lawyer, mother and wife can become overwhelming, but she takes each day one step at a time.
She knows her life can be busy, but she wouldn't change any part of it.
Enright is a founding partner of Winters Enright Salzetta & O'Brien, a plaintiff personal-injury
the past 17 years, she practices in an area where few women reside.

firm, A lawyer for

While more female lawyers become personal-injury lawyers each year, they are still among the minority - in many
cases only one or two women practice at a given personal-injury fum.
When asked why so few women work in this area, she said, "Unfortunately, I think because it is so laborious. When
you are on trial [you work] 15 hours a day. I will go home for three hours a day and then come back. You have to
have a good support base.
"You need to have a spouse who is flexible when you take on these big cases. It's a huge commitment. The law
doesn't make time or take time unfortunately to raise a family. You are constantly on, and for some women I think
that's a drawback."
Enright said double standards often exist when it comes to raising a family and maintaining a full-time career.
"I think in our society it is still accepted that the female or the mom is the one who is supposed to be home," said
Enright, who has three sons, ages 9, 7, and 9 months. "She's the one who is supposed to make the schedules, the
doctor's appointments."
But she said fortunately she works with many male lawyers who believe in the importance of a strong family life.
"All my partners are men. A number of [them] have families and they are very involved with their families," Enright
said. "I am lucky I have them to bounce things off of because they are in the same position as I am in. We have one
lawyer who works of counsel and she is female. She is married and has four children, and she is also a great support

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 2

10/3/09 CHIL (No Page)

system."
As past president of the Women's Bar Association of Illinois, she said she would be remiss if she didn't mention the
organization of women as another great resource for support and inspiration.
Enright said when she had children her experiences as a mother made her a different type of lawyer. She could empathize more intimately with those clients who lost a child during childbirth or whose child was injured or killed in
an accident.
Enright and many other female lawyers who practice in this area talk about how important their practices are to
them, and why they give over a large portion of their lives to this practice area.
"The thing I like the most about the practice is really giving someone an answer," she said. "When people come to
you it's because no one has given them an indication or a reason for the injury. We give them hope .... Honestly it's
not the money they are looking for, it's really when a jury believes in you and a jury comes back and says, 'We understand your injury and we understand your pain and we think you should be compensated.' "
Finding her way
Patricia Bobb, of Patricia C. Bobb & Associates, started in 1972 in the Cook County state's attorney's office, and
made the switch into plaintiff personal-injury law in 1978 when she began working for Philip H. Corboy & Associates.
What drew her to this area was the opportunity to try cases. Bobb, also of counsel at Propes & Kaveny, likes helping
her clients during what could be the most difficult part of their lives.
"Whether representing an injured client or a client whose family member has been injured or has died, you really
develop a relationship with the client and you are doing a tremendous service for them, and that always brings satisfaction," Bobb said.
Overall, a smaller number of people enter this area because it's a very stressful, time-consuming practice, she said.
"You have to be a certain kind
do, it's about the only area that
torically women have had a lot
women. I think that's changing,

of person, but if you love trying cases as I do and I think the people going into this
makes sense," she said. "There are a lot of demands in the practice, and I think hisof obligations both to their family and professionally. Historically it was difficult for
thankfully."

Susan Capra worked as a nurse at Children's Memorial Hospital for about 10 years. She always believed that a
nurse's primary role was to be an advocate for the patient.
She said becoming a lawyer allowed her to be an advocate for those who cannot speak for themselves.
Bob Clifford, of Clifford Law Offices, spoke at a career day at her law school, and inspired her.
She went up to him afterward and told him she wanted to work for him. Within two weeks she was a law clerk at his
firm,
Today she's one of two female partners at Clifford Law Offices, and one of six female lawyers at the firm, She's
been there for about 20 years.
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"I think you see women doing it on the defense side more than on the plaintiff side," she said. "It's a tough business .
... You are the one driving the litigation. If you don't work on your case and push it forward it's not going to move.
You have to be very proactive. It takes a lot of dedication.
"I made a very conscious effort when I started my career to just be a lawyer and not a female lawyer, not a woman
lawyer," Capra said. "I felt that the only way to be taken seriously would be to get on the same playing field with a
man and go toe-to-toe. I never asked for special treatment, and I never got that. I'm treated with respect, but I'm
treated like everybody else."
She said being a personal-injury

lawyer is more than a career choice.

"Bob Clifford always accuses me of being on a mission," Capra said. "I feel very blessed to be here and I am really
dedicated to my clients .... Weare there to serve them. It's their case and we will prosecute the case with professionalism, with integrity and hopefully be successful for them .... I really think we make a difference in their lives."
Susan Schwartz met Philip Corboy and several other prominent lawyers and judges while supporting herself through
school as a waitress at a golf club. While she was clerking at another firm as a law student, Corboy recruited her in
1979 to his firm.
She's been working at the firm for about 30 years, and is the only female partner and one of three female lawyers at
the firm.
"If you are on trial it's 24 hours a day, seven days a week," Schwartz said. "I think to do this work you learn how to
manage your time. We all do it in different ways. We all find a release. You learn to create that balance."
She makes it work by maintaining her friendships, many of which have existed since grammar or high school. She
also enjoys cooking and throwing dinner parties.
"I just don't think about the practice of law in terms of women's issues," she said. "Maybe I've been fortunate in that
I've always known strong women throughout the practice."
Lawyers must find something they enjoy because they will be dedicating a great deal of their lives to that area,
Schwartz said.
What drew her to the practice was the enjoyment she receives from being around her clients and colleagues, she
said.
"Our clients, whom we have the opportunity to represent, they are people whose lives have been altered in the most
severe and tragic ways," she said. "I'm constantly impressed by their resilience, by the dignity with which they handle these injuries, and their strong foundations in family support."
Beth Kaveny didn't know whether she wanted to practice on the defense or plaintiff side when she started interviewing for her first legal job. She knew she wanted to work at a small litigation firm where she could get litigation experience.
A plaintiff personal-injury

firm hired her, and it became the right career path for her.

"It is called personal injury for a reason," said Kaveny, a founding partner of Propes & Kaveny, who has been prac-
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tieing for 17 years. "It's very personal, and I love getting involved with my clients and their lives. Sometimes it's at
the very lowest points in their lives .... You become wrapped up in someone's challenges, but it can also be very
rewarding. "
She was the only woman at her first firm, And while the male lawyers there became great role models, she looked
for female lawyers for a different type ofmentoring. Today she said she doesn't specifically need female role models
because she's developed her own persona. But at the beginning it would have been helpful.
Unlike most personal-injury firms, her firm is almost entirely female. She said it probably is the only firm of its kind
where someone will find fresh flowers, burning candles and chardonnay, on occasion, at 5 p.rn.
Kaveny said she juggles her career, her marriage and four children, including 18-month-old twins.
"I truly believe that for most women it's a 51-49 decision," she said. "You just have to figure out where your 51 percent is. Everybody makes different career decisions."
This practice area, she said, "is definitely not for everyone. It requires a certain level of fortitude .... It requires a
certain level of aggression and a certain acceptance of risk.
"For whatever reason, most women don't want to take on that level of stress, that level of risk," Kaveny said.
"Every case I take it is all or nothing. You have to believe in yourself and your client and in justice so much that you
know it will prevail in the end."
Beginning in the field
Tara Devine, an associate at Salvi, Schostok & Pritchard, became interested in the litigation field early in law
school. She also possessed a strong interest in medicine. By becoming a plaintiff personal-injury lawyer she could
combine both interests.
She's been practicing in this area for six years, and has no plans to switch her focus. She is one of two female lawyers in her firm, but there are several women currently clerking there, she said.
"In some ways I don't think of myself as a minority," Devine said. "I think of myself as one of the guys in the courtroom.
"Women who choose to have families may not be able to work some of the hours into the late evenings without help
from family members. I think probably some other types of areas of law are more accommodating to a mother's
schedule."
Carolyn Daley Scott enjoyed her torts class, and the summer after her first year of law school she clerked at Power
Rogers & Smith. Now an associate at the fIrm, and the only female lawyer there, she's been practicing in this area
for three years.
The fact that each case can be so different can be a challenge, but it's actually one of the most interesting aspects,
Scott said.
She said she doesn't know why more female lawyers do not practice in this area, but she doesn't consider gender to
be a determining factor for why someone practices in an area.
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"It's whether or not you have a passion for this line of work," she said. "I don't think gender plays a role in it. ... As a
woman practicing on the plaintiff side of personal-injury law I've never been treated differently because I am a
woman. I've never been assigned tasks because I'm a woman."
Her life will undergo some changes since she recently had her first child. But she said the firm has remained very
supportive and she doesn't see how having a child will negatively affect her career.
"Most of the attorneys around here have children, and they are able to strike a great balance between work and family and life outside of work," she said. "I think I'll be able to do the same."
Michelle Kohut worked at Cooney & Conway as a paralegal and learned about personal-injury law. The firm handles asbestos-related cases, and she learned what the clients and their families went through in those situations,
which really affected her.
She went to law school and then clerked for Judge William Maddux for two and a half years, and saw both sides of
these cases. She then became an associate at Corboy & Demetrio, where she's been for five years. She is one of three
female lawyers there.
When asked why there aren't more women in this area, she said, "I think No.1, it's harder to get jobs in plaintiff
firms because they are particularly smaller. I was very fortunate. And, I think it is a challenging job. The hours are
long. For those people who are thinking of families and are currently raising families it is hard and not the most
conducive profession to be in. I know plenty of PI lawyers who do it, and do it with great ease and balance."
Kim Halvorsen, an associate at Clifford Law Offices since 2007, said she worked for House Speaker Michael Madigan after college and had the opportunity to hear testimony from the Illinois Trial Lawyers Association and individual trial lawyers who were testifying on behalf of their clients.
"I was always impressed with their testimony and taken aback by what an amazing opportunity they had to defend
clients involving medical malpractice, faulty products ...," Halvorsen said. "I thought of myself as someone who
didn't want to get into politics, but I was interested in serving others through civil trial work. And I thought defending the rights of others would be an honorable profession."
Halvorsen said she doesn't know why more women do not enter this practice.
"I think many go straight from college to law school, and for whatever reason, they don't have the exposure to this
work," she said. "I know I've always had an interest in serving people and serving others .... I think plaintiff work is
an exceptional way to serve people through the law."
Differences and change
Adria Mossing, of the Law Office of Adria East Mossing, said mentors like Bobb and Lorna Propes has helped future generations offemale plaintiff personal-injury lawyers.
She said judges and lawyers are far more supportive of women than they were 20 years ago when she started practicing. People are used to seeing women in a courtroom.
But challenges still exist in balancing all aspects of their lives. Mossing said she can juggle her career, marriage and
the raising of three children because of a supportive husband and nanny.
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"You have to realize that you can't do it all," she said. "There's going to have to be trade-offs along the way."
Mossing, who is a director of the Women's Bar Association of Illinois, said the organization has a goal of mentoring
young female lawyers, and encouraging them to stay in the field.
"A lot of my friends started in this area but moved to other options where time restraints aren't as great," Mossing
said. "They've gone to other practices that are less time-consuming, and have less demands. I've been fortunate that
I've had very supportive lawyers who helped me along .... Having people who are really supportive of women helps
to keep you going in a practice that can be challenging at times."
Bernadette Barron, president of the Women's Bar Foundation, said she works a lot in the area of bankruptcy law and
it's equally split between male and female lawyers. But the difference could be that there is less of an "old-boys network" in place in that area, she said.
"I think personal-injury law because of the ability to collect large fees has primarily stayed within the male realm,
just like senior partners of law firms and senior executives of corporations," Barron said. "The big-money jobs are
still between 80 and 90 percent in the hands of men. Personal injury tends to have big paydays so I think it's the
same there."
But she said offering scholarships, as her foundation does, can encourage women to practice law, and support the
next generation.
Tom Demetrio, president of Corboy & Demetrio, said large law firms pay substantially more than boutique trial
firms, which includes most plaintiff personal-injury firms. A financial incentive exists for female lawyers to choose
the larger firms over the smaller firms, he said.
Many paths exist for female lawyers, whether it be the public sector, teaching or being a full-time mother and wife,
he said.
In the Inner Circle of Advocates, an invitation-only group of 100 plaintiff lawyers, Demetrio said there are only
about five female lawyers. He said it's a nationwide situation, where, for whatever reason, a large number of women
do not gravitate to trial law.
"I don't know what it is about the trial arena," Demetrio said. "Over time my observations have been that there are
very few in the state courts, very few women trial lawyers. The ones that do do it, my perception is that they are
very good at it. They like it and I would like to see more take advantage of what I think is a fun way to practice law,
while doing an awful lot of good."
Bobb said she used to get asked whether she's treated differently because of her gender. Early in her career some
judges made condescending comments, but they were the exception, she said.
She said her experiences overall have been good.
"I don't really feel like I clawed my way up through a sexist practice," she said. "I don't believe that at all."
She said more women are entering this practice.
"I think it will change simply by the number of women graduating from law school," she said. "Thirty-six years ago,
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when I got out, there were very few women lawyers, period. As time has gone on, more and more women are graduating. There will be more women going into this area of practice. It is a tremendous commitment and you have to be
a trial lawyer at heart to really do it."
Many female lawyers say there are some benefits to being a female trial lawyer.
"Do we approach cases differently?" said Kaveny, of Propes & Kaveny. "I don't think so. I think all attorneys approach cases sympathetically, but also it's a business decision.
"Are we seen differently by a jury? Yes. To think that we aren't is naive," she said. "At almost every jury trial, and
I've had about 30, a jury member will comment on my suit, my shoes, my hair color, which I don't think they are
noticing about the male lawyers. I think the women jurors are looking at women lawyers differently than male jurors
are looking at women lawyers. It's just nature."
She said she hopes younger female lawyers "think of personal-injury law as an open door. There is nothing barring
women from going down the road I've gone down. It can be an extremely rewarding practice."
Barron, from the Women's Bar Foundation, said women can be better negotiators and tend to get the win-win situation.
"I think one thing is going forward there will be more settlements if women are on the cases because women don't
tend to to argue for the sake of argument," she said.
"The cases will get resolved quick and for less expense," she said.
Kohut, from Corboy & Demetrio, said one reason women often make great plaintiff personal-injury
cause they do a good job at nurturing their clients.

lawyers is be-

"I think sometimes [clients] may feel a little more relaxed, especially female clients," she said. "The drawback is
there are some old-school stereotypes. I do think the nurturing characteristics of helping people in desperate times of
need, I do think it helps. I think we have the advantage in that area.
"There is an advantage to being one of the few women in an area where you are always surrounded by men. Sometimes it lets your light shine a little brighter than the men in pants suits."
oclarke@lbpc.com
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LABOR AND EMPLOYMENT IS ONE PRACTICE AREA IN WHICH WOMEN LAWYERS HAVE FLOURISHED. IS
THERE SOMETHING PARTICULARL Y FEMININE ABOUT THE FIELD?
Vivia Chen
When labor and employment lawyer Bettina "Betsy" Plevan goes to court, she often finds herself facing off against another
woman. "It would be rare not to have women on both sides in an employment case," says Plevan, a partner at New York's
Proskauer Rose. Plaintiffs lawyer Anne Vladeck, a partner at Vladeck, Waldman, Elias & Engelhard, agrees. "It's not unusual
for the courtroom to be all women in an employment case; you won't fmd that in an antitrust case," Vladeck says. "If a man
walked by, he'd probably think we're sitting around talking about shopping."
Testosterone may fuel much of the legal profession, but in labor and employment law, there's an estrogen surge. In the big
general practice firms that have major labor and employment groups, the percentage of women partners in that specialty practice frequently surpasses that of women partners in the firm overall [see chart, bottom of page]. One extreme example: Paul,
Hastings, Janofsky & Walker, where women represent 34 percent oflabor and employment partners but only 14.9 percent of
all the firm's women partners. It's a similar story at Jones Day (28 percent versus 18 percent overall). Though less dramatic,
the gender gap is also noticeable at Morgan, Lewis & Bockius; Proskauer; and Seyfarth Shaw. The pattern persists at the nation's two largest labor and employment specialty firms, At 753-lawyer Littler Mendelson, women account for 31 percent of
the firm's shareholders. At 566-lawyer Jackson Lewis, women constitute 23.7 percent of the partnership. At all these firms
(with the exception of Proskauer), the percentage of women partners in labor and employment tops the average 19 percent
women partner rate at Am Law 200 firms,
Women also hold impressive leadership positions in this practice. Several head major labor and employment departments:
Nancy Abell at Paul, Hastings; Lisa Damon at Seyfarth Shaw; and Elise Bloom (she's a cochair) at Proskauer, where Plevan
coheads the firm's international labor and employment group and serves on the executive committee. Littler Mendelson was
one of the first firms to install a female managing partner: Wendy Tice-Wallner, who led the firm from 1999 to 2005. At the
Vladeck firm, women account for six of nine partners (the firm's late leader, Anne Vladeck's mother, Judith, was a prominent
labor lawyer and women's rights advocate).
Why are women so successful in this field? Interestingly, it's not because the practice offers better work/life balance. "I don't
have any balance," says Plevan, the mother of two grown children. Rather, interviews with practitioners suggest that women
flock to--and stick with-the practice because they have a strong affinity for the issues that define it. One oft-cited-though
by no means universally accepted-reason
for women's success is that they are equipped with emotional intelligence, some-
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thing that many believe the field demands.
LABOR AND EMPLOYMENT DIDN'T start out as a practice that welcomed women. Just 25 years ago, it was geared more
toward the assembly line than the workplace, says Katherine Stone, a labor law professor at the University of California at
Los Angeles: "It was gruff and male-dominated; it was a union-related practice-auto
workers, machinists, and construction
workers-so
it was unusual for women to go into it." That was true on both sides of the bargaining table.
Shut out of union work, but motivated by leftist politics, some women lawyers migrated to employment law. "Many of us got
into it because traditional labor was not hospitable to women in the late seventies," says Nancy Shilepsky, a leading plaintiffside lawyer in Boston who graduated from law school in 1978. "We started doing [employment law] to vindicate workers'
rights-wrongful
termination, discrimination." In the minds of many women employment lawyers, Shilepsky says, "we felt
we were doing God's work."
The steady decline of unions and traditional labor work, coupled with the passage of the Civil Rights Act of 1991, opened the
field to women even more, Stone says. The 1991 law, which altered the Civil Rights Act of 1964 (also known as Title VII),
expanded the rights of employees who sued employers for discrimination; the new law provided for jury trials and damages
for emotional distress, among other remedies. As a result of the 1991 law, the number of discrimination cases soared. "When
I started practicing 30 years ago," says Littler Mendelson shareholder Terri Soloman," 'sexual harassment' was a phrase that
wasn't even coined."
The expansion of employment law helped trigger a change in corporate America: the rise of the human resources department.
Previously a backwater operation known as "personnel," human resources units at big companies became powerful in allocating employment-related legal work in the 1990s. And women ran the show. "HR is a different entry door [to get work] than
the general counsel," says Wallner. While the GC is more apt to give work to "a big name," she says, an HR head is willing
to give work to less established lawyers. Because employment work seldom commands the big fees that general litigation
does, she adds, it's often considered "second class" in many big firms.
Moreover, "women wanted to send work to other women," says Lee Schreter, who cochairs Littler Mendelson's wage-andhour practice group. A former HR professional herself, Schreter is one of the firm's top rairunakers. She says she started developing business as a second-year associate at Jackson Lewis's Atlanta office in the early nineties when the head of HR at
Haverty Furniture, her former company, started feeding her up to $300,000 worth of business a year.
The growth of sexual discrimination and harassment litigation in the nineties benefited women lawyers on both sides. "When
you are arguing that your client has been discriminated against, it's much more effective to have a woman make the case than
a 50-year-old guy with a beer belly," says Wallner. And, Plevan says, those accused of discrimination historically liked to
hire women "because it looks better that they have a woman as their adviser." Not so anymore, according to Vladeck, who
says the notion of companies hiring women for symbolic value is outdated.
Indeed, the top women labor and employment lawyers are tough litigators. "I'm confrontation-oriented, and I thrive on it,"
says Seyfarth's Damon, who defends discrimination and harassment claims. "I love litigation," says Abell of Paul, Hastings,
who litigates high-profile class actions. (She successfully defended Cintas Corporation against claims of race, national origin,
and discrimination claims; last year she and her team defeated class certification covering 19,000 Cintas workers and applicants at 350 job sites [The American Lawyer, "Class Action Killers," January].)
Yet these die-hard litigators also say they try cases differently than their male counterparts. Women, Abell says, "look for
solutions instead of a fight," and they realize that "you need to build on relationships .... You don't want to go into a courtroom and marginalize someone."
Employment litigation requires more sensitivity, says Plevan: "Unlike a commercial dispute, where it's just dollars and cents,
clients are emotional on both plaintiff and defense sides." If you bring a claim of sexual discrimination or are charged with
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retaliatory behavior, she notes, "your whole reputation is at stake."
Being able to read nuances is an advantage, say some women in the field. "Women are interested in motives and how relationships work," says Plevan. "Sometimes women will look at [facts] differently." Damon says the practice taps into "the
things I'm good at-emotional
intelligence, understanding different points of view, and helping people reach consensus."
Schreter sees analogies between labor and employment law and family practice: "People often invest more in their jobs than
in their families. So when things go south in a job, it can be as charged as a divorce proceeding." Women, she adds, are
drawn to such difficult situations, and try to see that "there won't be any true losers."
Does that mean women are innately suited to succeed in this practice? No one goes that far, though many of the women interviewed for this article say their upbringing gave them different skill sets than their male counterparts. "Women in my generation were raised to have families, and deal with people in everyday situations," says Schreter. "You are trained as young
girls to get along with people, and that pays off in this field."
Other women cringe at the idea that nurturing dispositions account for their success in labor and employment. "It denigrates
us; it's a negation of how very, very hard women have worked to succeed in this field," says Shilepsky. And, adds Vladeck,
"women are not always good at being touchy-feely."
What's the male take on why women succeed in this field? Empathy and sensitivity come "more naturally to women than for
men," says Michael Maslanka, managing partner of labor and employment firm Ford & Harrison's Dallas office. "Women are
more protective of their clients." When he's asked for a plaintiffs counsel referral, he says he tends to recommend a female
lawyer, especially if "it's something nasty, like sexual harassment." The reason: "I want [the client] to be taken care of."
While the debate over the role that women's emotional intelligence plays in the field is likely to continue, women do agree
that they are drawn to it. "It's a great field; we have sex and violence," says Littler's Soloman, adding that she has never experienced discrimination in her career. "Women aren't pigeonholed into this; it is an area oflaw I love."
Talented women lawyers often have other choices. Plevan, for one, made partner at Proskauer in general litigation in 1980
but moved over to labor and employment. Why? "It was my preference," she says. Unlike commercial litigation, the labor
and employment practice "combines counseling and litigation and is more about relationship building," she says.
Relationship building? Sounds like code for a feminine approach. Also, more typically in the law firm world, code for keeping clients. Which, female or male, isn't a bad trait to have.
She's the Boss
A review of the partnership
ranks at ten firms indicates
women's strength in the field.
General Practice Firms with
Large L & E Groups
FIRM

PERCENTAGE OF ALL
PARTNERS WHO ARE
WOMEN

PERCENTAGE OF LABOR
AND EMPLOYMENT
PARTNERS WHO ARE
WOMEN

Paul, Hastings

14.9%

34.1%

2

Jones Day

18.0%

28.0%

3

Morgan, Lewis

18.9%

27.9%

1
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Seyfarth Shaw

18.3%

25.0%

5

Proskauer

12.7%

17.1%

She's the Boss
A review of the partnership ranks at ten
firms indicates women's strength in the
field.
L & E Specialty Firms
FIRM

PERCENTAGE OF PARTNERS
WHO ARE WOMEN

1

VladeckFN*

66.7%

2

Littler Mendelson

30.7%

3
4

Jackson Lewis
Ford & Harrison

23.7%
22.4%

5

Fisher & Phillips

21.6%

FN* Per fmn, six of nine partners are
women.
---- INDEX REFERENCES

---

COMPANY: MORGAN STANLEY CAPITAL GROUP CZECH REPUBLIC S R 0; JIANGSU HENGRUI MEDICINE
CO LTD; MORGAN SA; REGENTS OF THE UNIVERSITY OF CALIFORNIA (THE); GALAXIA COMMUNICATIONS
CO LTD; UNIVERSITY OF CALIFORNIA; JONES DAY; FIRM INC; AMERICAN LAWYER MEDIA HOLDINGS INC;
DAMON CORP; HR TEXTILE; JONES DAY REAVIS AND POGUE/132 129/; MO GAN JU SIK HOE SA
NEWS SUBJECT: (Labor Unions (lLA31); Economic Indicators (lEC19); Recruitment & Hiring (lRE84); Economics &
Trade (lEC26); Benefits (lBE71); Employment (lEM26); HR & Labor Management (lHR87); Business Management
(lBU42))
INDUSTRY: (Legal Services (lLE31); Accounting, Consulting & Legal Services (lAC73))
REGION: (North America (lN039);

USA (lUS73); Americas (lAM92))

Language: EN
OTHER INDEXING: (AMERICAN LAWYER; DAMON; ELIAS; ENGELHARD; FIRM; GC; HR; JONES DAY; LISA
DAMON; MORGAN; PERCENTAGE; UNIVERSITY OF CALIFORNIA) (Abell; Anne Vladeck; Elise Bloom; Empathy;
EMPLOYMENT PARTNERS; Fisher Phillips; FN; Ford Harrison; God; Jackson Lewis; Janofsky Walker; Judith; Katherine
Stone; Lee Schreter; Lewis; Lewis Bockius; Littler; Littler Mendelson; Michael Maslanka; Nancy Shilepsky; PARTNERS;
Plevan; Practice Firms; Schreter; Seyfarth; Seyfarth Shaw; Shilepsky; Sounds; Specialty Firms; Stone; Terri Soloman; Testosterone; Vladeck; Vladeck FN; Wallner; Wendy Tice-Wallner; Women)
KEYWORDS: Legal Professionals
Word Count: 2175
4/7/10 CCOUNSEL 12
END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 5

4/7/10 CCOUNSEL 12

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Westi~w.
5/3/10 TLI 1

Page 1

5/3/1 0 Legal Intelligencer 1
2010 WLNR 9129124
Legal Intelligencer
Copyright 2010 ALM Media Properties, LLC
May 3,2010
Volume 241; Issue 84
FROM BENCH TO BOARDROOM: ABA PANELS TELL IT LIKE IT IS
JUDGES GIVE PERSPECTIVE ON FEMALE LITIGATORS
Gina Passarella
Of the Legal Staff
There's very little difference in the way great men and great women lawyers conduct themselves in the courtroom,
U.S. District Judge Norma L. Shapiro told a group of about 500 women at the ABA's Women in Law Leadership
Academy in Philadelphia Thursday afternoon.
But there are some things women could do better, the three judges on the panel agreed.
"Women in general lack the confidence that men seem to have in the courtroom," said Shapiro, who sits on the federal court for the Eastern District of Pennsylvania.
And that's a problem. If the attorney doesn't have confidence in herself, neither will the judge or jury, she said. The
trick is to exude confidence - something Shapiro and the other panelists agreed was difficult to do without first
some successes under their belt.
So what to do if a lawyer is new to the courtroom and doesn't have the confidence in her skills?
"You pretend. You fake it," Shapiro said, adding that being prepared helps.
She recounted a story from her private practice days in the 1950s at what is now Dechert. She said Mr. Price, as the
then-name partner was always known, came back to the office on a Friday afternoon after losing a request for an
injunction for his railroad client on an issue that was costing the client $1 million a day.
Shapiro was the only attorney in the office as the male partners all had Friday lunches and the male associates
wouldn't eat lunch with her for fear their wives would think they were having an affair. With a sigh Price said she
would "have to do." He asked if Shapiro knew how to take an appeal to the appellate court. Shapiro said she should
have said no, but instead said, "absolutely."
A woman in the court offices who herself couldn't get a law fmnjob

at the time helped Shapiro dictate the petition
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for appeal and got her a panel that afternoon. Price got the injunction, told the newspapers Shapiro had helped him
on the case and asked for her help on future cases - including one in which he wanted to know whether a woman
wearing high heels when getting on a bus was contributory negligence.
"So that's how you show confidence," Shapiro told the audience who erupted into applause and laughter.
Former Chief Judge Judith S. Kaye, who recently retired from the New York Court of Appeals to join Skadden Arps
Slate Meagher & Flom, said she saw upon her return to private practice after 25 years on the bench a much friendlier
environment for women with clients even demanding more diversity on their matters.
But she said the numbers can't be ignored and women can't show confidence in the courtroom if they are leaving the
practice oflaw altogether.
"If you don't stay, then the rest of this conversation becomes kind of academic," she said.
Before becoming a judge, Kaye "endured" private practice for 21 years. When moderator Fernande "Nan" Duffly, an
associate justice of the Massachusetts Appeals Court, asked Kaye how she succeeded while being an attractive
woman with a soft voice and kids at home, Kaye said the secret is "agonizing privately."
"You don't have to share that do you?" Kaye asked.
U.S. District Judge for the Northern District of Texas Barbara M.G. Lynn said the secret to exuding confidence is
finding your own style in the courtroom that you are comfortable with and that isn't one you are trying to adopt from
someone else.
Lynn said years ago women would wear these bow ties to try to look like men. After Duffly pointed out for the audience listening via audio that Lynn was in red with a colorful floral shirt, Lynn took off her red high heel to show to
the live audience - but she quickly followed that hers was not an outfit women should wear in the courtroom.
Duffly said that, in surveying her fellow judges in Massachusetts, all said they never remembered a man's outfit but
did remember what a female lawyer wore, and usually for the. wrong reasons.
Lynn said men wear uniforms, whereas women can go wrong with something too short or too low cut. The goal isn't
to be noticed for your outfit but for your argument. Shapiro said being disheveled or having a noticeable hairdo or
piece of jewelry could also distract the jury from your argument.
One jury sent a note to Lynn asking that the female attorney at the end of the table keep her legs together. Lynn said
the attorney was sitting inappropriately - so Lynn sent her law clerk to let the lawyer know.
"Please do not well up in front of the judge, " Lynn said, adding that it won't make a tough judge stop peppering you
with tough questions.
"You have to 'woman up' when those moments happen," she said.
The judges said women seem to take it personally when a judge challenges their argument.
Although soft spoken, Kaye said the best compliment she ever received during her years as a trial lawyer was when
she found out the opposing counsel referred to her in notes as "DL" - dragon lady.
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"I might look like this, but I can be dragon lady, too," she said.
In terms of differences in oral argument styles, Shapiro said "women are more scared of their own voices than men."
She said speaking up is important.
When she meets with the court's summer interns, she asks for their name and where they go to school. She said the
men will confidently say their first and last name and their law school where as women often barely utter their first
names. She said she knows all of these women are smart or they wouldn't have been hired, but said she'd never
know it by hearing them talk.
"Speak so you can be heard," she said.
The judges suggested practicing arguments before colleagues to know how to tweak things. Duffly said women
should take control of the space rather than stand firm behind a lectern.
Lynn said she rarely sees any attorney come to the courtroom before a trial to learn the space. She said men will ask
her if they can leave the lectern when addressing the jury, but women never ask.
"Ask what you want to do," she said. "Be courageous."
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are pleased to report the results of the fifth annual National Survey on the

Retention and Promotion of Women in Law Firms ("Survey").
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The Survey program began in 2006 to address the gap in objective
regarding the advancement

statistics

of women lawyers into the highest levels of private practice.

NA WL's Survey is the only national study that annually tracks the professional progress
of women in the nation's 200 largest law firms6 by provid ing a comparative
careers and compensation

view of the

of men and women lawyers at all levels of private practice, as

well as analyzing data about the factors that influence career progression.

By compiling

annual objective data, the Survey aims to provide (a) an empirical picture of how women
forge long-term careers in firms and what progress is being made in reaching the highest
positions in firms, (b) benchmarking

statistics for firms to use in measuring their own

progress, and (c) over a multi-year period, longitudinal data for cause and effect analyses
of the factors that enhance or impede the progress of women in firms,"
Apart from the desire to develop objective statistics, there was a second impetus
for the Survey: to cast additional
advancing

light on the reasons why women lawyers were not

into the upper levels of firms as many of us had thought would happen once

women began graduating

from law schools in large numbers.

In 1985 and 1986, when

the authors of this Report started their legal careers in one of the nation's
women made up approximately

35% of law school graduates,
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largest firms,

a marked change from

even the previous five years.

When we interviewed for our first law firm jobs, we were

assured by the interviewing law firm partners - virtually all men - that the lack of women
in partnership positions was a function of demographics:

women had not been going to

law school in large enough numbers for a long enough time to reach positions of equity
partner or leadership in firms. That was certainly the prevailing view at the time and one
that made perfect sense to us.
By 1990, women had progressed to 43% of law school graduates and by 2000, the
percentage
ever since.

had increased to 48%.

The proportion

Year after year, however,

has bounced around the 50% mark

we watched as the availability

of women law

graduates entering firms far exceeded the number of women who were promoted into the
upper levels of firms.

We also watched dozens of talented, educated women lawyers

leave large firms - some went in-house, some went to smaller law firms, and some gave
up the practice of law entirely.

Over time, we realized that the advancement of women in

firms was not simply a matter of a large pipeline.
women individually
observations,

could or could not do.

Nor was it only a function of what

Based on many anecdotes

and personal

it was not the case that women were unwilling to work the hours, or would

not travel, or did not want to take the lead at trial or on deals, or could not develop
business - a few of the prevailing explanations to explain the poor levels of advancement.
Other, unidentified reasons must have existed.
In the last decade, there has been marked improvement

in the availability

of

programs and policies expected to impact the advancement of women in a favorable way.
There is hardly a large firm today that does not have a maternity leave policy, a part-time
policy, and a diversity

initiative, all programs designed to enhance the retention
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and

advancement of women lawyers.

Yet, many firms that have implemented these programs

still struggle to promote women into higher positions.
So the question remains: What firm characteristics

actually enhance the ability of

women to advance into leadership roles? By developing a cache of objective data about
firms over time, including data about their structure and operating characteristics,

we

hope to better understand what firms can be or do in order to have a meaningful impact
on the long-term advancement

of women.

With this context in mind, we turn to the

results of the 2010 Survey.
Snapshot

ofthe 2010 Survey Results

•
underrepresented

Women

in Law Firm Leadership.

Women continue to be markedly

in the leadership ranks of firms. The average firm's highest governing

committee includes only one or two women among its members - and about 10% of the
nation's largest firms have no women at all on their governing committees.

Although a

number of firms report having women as managing partners of branch offices, very few
firms place women in the role of overall managing partner.
•

Women

as Equity

Partners.

Women lawyers account for about 15%

of equity partners, those lawyers who hold an ownership
occupy the most prestigious, powerful and best-paid positions.

interest in their firms and
This number is essentially

unchanged in the past five years - in spite of the commitment expressed by large firms to
advance women lawyers.
•

Women

Rainmakers.

Few firms report that women are playing major

rainmaking roles. Almost half the firms - 46% - report no women at all among their top
10 rainmakers.

Although the reasons behind this data are unclear, the lack of credit for
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rainmaking

adversely

affects

the

prospects

of women

for

firm

leadership

and

compensation.
•

Partner

Compensation.

As has been the case ever since the Survey

began collecting data on compensation,
counterparts.

This year the difference widened, with women equity partners earning only

85% of the compensation
•

Impact

earned by their male colleagues.
of Use

of Staff

increasingly using these nontraditional
legal work.

women equity partners earn less than their male

and

Contract

Attorneys.

Firms

are

categories of attorneys for low-level or repetitive

Women represent 60% of staff attorneys, the highest percentage of women

lawyers in any category of practice.

There is some evidence suggesting that firms may be

using contract attorneys rather than letting their own women lawyers work part-time.
•

Impact

of Partnership

Tiers.

The phenomena

of two-tier

and

mixed-tier" partnership structures continue to have a negative impact on women lawyers.
Our 2010 data show that about 9% of the nation's

largest firms now function

as

mixed-tier firms. Women lawyers appear to be more successful in one-tier firms. Fewer
women

are equity partners

Two-tier

and mixed-tier

in two-tier

and mixed-tier

firms also have involuntarily

firms than in one-tier
terminated

firms.

more lawyers, both

women and men, in the current economic downturn, than have one-tier firms.
•

Impact

of "fixed-income
contribute

capital

performance-based

of Partnership

Structure.

Women represent a surprising 73%

equity partners," those lawyers in mixed-tier firms who are required to
to the firm, but nevertheless

receive

only an annual

bonus rather than sharing in the overall profits ofthe firm.
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salary and

•

Impact of Recent Involuntary Terminations. In both 2009 and 2010,

men and women generally have been terminated

in rates proportionate

to their numbers

as associates and partners.

The exception concerns terminations

of part-time lawyers,

positions that are occupied

largely by women.

majority of part-time

lawyers who were cut were women,

The substantial

further decreasing

the ranks of those who can

position themselves to become equity partners or law firm leaders in the future.

•

Diversity Positions in Firms. Over 90% of AmLaw 100 firms report

that they staff a diversity program.

However, since these programs are relatively new and

vary widely in both content and goals, we have not yet been able to evaluate their effect
on the advancement of women lawyers.
We now turn to more detailed analyses.

I.

The Changing Structure of Law Firms and the Impact on Women Lawyers
Not so many years ago, the typical law firm had a very simple structure.

A junior

lawyer entered a firm as an associate and, after perhaps half a dozen years of satisfactory,
full-time training and experience, was invited to become a partner in the firm. Partners
were the owners of the firm and shared in the overall profits or losses of the firm's annual
operations.

Typically

lawyers who graduated

receive the same compensation
colloquially

called "lockstep").

exemplified

by their partners,

terminations

were rare.

towards a well-understood

from law school in a given year would

and advance to partnership

at the same time (a practice

Firms touted the "home-grown
and lateral partners

values" of the firm, as

were virtually

The career path for a fledgling

unknown.

Partner

lawyer was straightforward

goal. There was some risk that an associate would not "make"
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partner but when that happened, the firm handled the termination

with discretion and

gave the departing lawyer time and assistance to obtain another position.
Today, in sharp contrast, the typical large law firm is a byzantine structure where
the career path for a new lawyer is anything

but clear.

A law firm will still have

associates and partners, but now these basic categories have nuanced stratifications

that

did not exist a generation ago. A lawyer working in a large law firm may be a contract
attorney,

staff

attorney,

associate,

counsel,

non-equity

partner,

or equity

partner.

Lawyers in any of these roles may work part-time.

A beginning lawyer may be placed

into the "Class of 2010," but class year designation

is a slippery concept and may not

correlate

with actual year of law school graduation

if, for example, the lawyer has

changed firms, changed specialties, or worked outside of a law firm after graduating law
Lawyers in the "Class of 2010" at the same firm may not receive the same

school.

compensation

and may not advance to partnership

based on far more complicated
movement
terminations

on the same track; advancement

criteria than year of law school graduation.

is now an accepted way to achieve equity partnership;

is

Lateral

and abrupt lawyer

are the norm.

For a number of reasons, changes in law firm structure could potentially affect the
careers of women

lawyers differently

than men.

collected data on various structural characteristics
how structure

impacts advancement.

For several years, the Survey has
of law firms in an effort to determine

Our data suggest that, for the most part, the

structural changes that have occurred in firms have not benefited the women lawyers who
practice there.
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A.

The Impact of Non-Partner- Track Positions in Firms.

In 2010, we surveyed for the first time, at the suggestion of the Commission

on

Women in the Profession of the American Bar Association, the role that women and men
playas

staff attorneys and contract attorneys.

systematically

We believe that this is the first study to

gather data from large firms on the extent of these positions and their

impact on women lawyers.
The traditional
counsel.

lawyer roles in firms are well known: associates,

partners, or

These positions are viewed as long-term and, with respect to associates and

counsel, also positions from which lawyers can advance to partnership.
five years,

however,

firms have increasingly

added

Over the past

new roles to the professional

spectrum, in the form of "contract" attorneys and "staff' attorneys.
Contract attorneys are not employees of the law firm.
employed
engagement
firm.

by legal staffing

enterprises

and provided

to a large firm on a one-time

basis for relatively short term, project-specific

The firm is not responsible

Rather, they are typically

for their compensation

work that is managed by the
or benefits; rather, it pays an

hourly or project rate to the agency for the lawyer's time. Typically the contract lawyer
earns 50% or less of what the agency is paid for the time worked.
completed,

Once the project is

the lawyer either moves on to another project in another firm or waits for

another contract assignment.
In essence, when hiring contract attorneys, the firm is outsourcing

certain work,

often but not always to lawyers who are in the same location as the firm's

office.

Typically, contract attorneys are retained for repetitive "grinder" work such as document
review, coding, and administrative

filings.

Contract attorneys are rarely hired by a firm
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they work at and may be released from a project on very short notice. The advantages to
firms are that they can put contract

lawyers

on a project

without

any long-term

commitment to the lawyers, offer far reduced fees to clients for work that in the past an
associate would perform (even though the firm may charge the client more than the firm
itself pays for the work), and can assign the same lawyer to relatively boring work for
long periods of time without the lawyer complaining

about the lack of continuing legal

education and promotion.
An even more recent phenomenon

is that many firms today hire "staff' attorneys.

These lawyers are permanent employees of the firm, but are hired with the understanding
that they are not on a partnership track. Thus, they are not expected to and almost never
have

prospects

compensation

for

promotion

than associates

to partner.

Staff

of similar seniority.

attorneys

usually

Unlike contract

receive

attorneys,

less
firms

typically advertise staff attorneys as lawyers of the firm. The advantage of staff attorneys
is that the firm can retain lawyers it deems to be reliable and well qualified, at reduced
cost and without offering the types of professional experiences and supervision necessary
to qualify a lawyer for partnership.
extensive

layoffs, especially

In the current economy, when firms have made

at the associate level, these positions have become more

attractive to junior lawyers, even though they are evidently of lower status than associate
positions in law firms.
The use of staff and contract attorneys is widespread
majority of the nation's

in large law firms.

The

large firms (80% of AmLaw 100 firms and 50% of AmLaw 200

firms) hire staff attorneys, about half the large firms hire contract attorneys, and about
half of the large firms hire both staff attorneys and contract attorneys.
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The typical firm employs nine staff attorneys."

The proportion of staff attorneys

is admittedly small compared to the number of other legal jobs in firms. Our data shows
that in the typical firm, about 40% of lawyers are associates,

about 10% are counsel,

about 20% are non-equity partners and close to 30% are equity partners.
of equity partners does not vary substantially

The percentage

by size of firm (AmLaw 100 vs. AmLaw

200), although the percentages of attorneys in other roles vary depending on whether the
firm has one or two tiers of partnership.
The Survey shows that over 60% of staff attorneys are women. This is the highest
percentage

of women

lawyers in any category of practice,

category with little possibility of career advancement.

and by definition

it is a

Even if the status of staff attorney

is not immutable, there is no guarantee that any staff attorney will find an "on-ramp"
back to the partnership

track.

desirable legal assignments,

If, as one would expect, staff attorneys receive the less

then it would be even less likely that someone who spent any

substantial time in this status would be considered a viable candidate for partnership.
Since the widespread
years, it is perhaps
Nevertheless,

use of entry-level staff attorneys has only existed for a few

too soon to predict that it is or will become

it is a phenomenon

a "pink"

ghetto.

worth watching, and further research into its uses and

effects is warranted.
The much greater proportion

of women in staff attorney positions - 50% more

women than men - is in striking contrast to the proportion of women in higher positions
in the firm. Women occupy 46% of associate positions, 36% of counsel positions, 27%
of non-equity partner and 16% of equ ity partner positions.

In other words, at each higher

rung up the ladder of large law firms, women occupy an increasingly
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smaller and less

visible role. This is a phenomenon

that we have consistently

found in previous Surveys

and the additional measure of staff attorneys makes that finding even more striking, as
shown in Exhibit 1.

These data do not reflect that contract lawyers, not employed

by the firm but

working in the firm, number about half women and half men. These numbers are roughly
proportional to the percentages of women and men in law school graduating classes.

Our

guess is that relatively junior lawyers are filling these jobs and that the numbers reflect
the challenging job market in which recent graduates find themselves.
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Are firms using these nontraditional
instead of, having classic partnership-track

categories

of attorneys

in addition to, or

women lawyers working part-time?

Although

that question is unlikely to be answered directly, we examined the degree to which firms
that hire contract attorneys,

staff attorneys, or both, had more or less than the median

percentage of women lawyers working part-time.
be using contract
part-time.

attorneys

There is some evidence that firms may

rather than allowing their own women lawyers to work

However, it appears that hiring staff attorneys is not correlated to whether a

firm is above or below the median percentage of part-time women lawyers.
in part-time positions may have adverse implications

A decrease

for the advancement

of women

lawyers.

B.

The Impact of Tiered Structures.

Since 2008, the Survey has explored whether a law firm's partnership
affects the career prospects of women lawyers.
have been almost meaningless
among lawyer personnel
contrast,

Partnership structure is a term that would
ago, when practically

was whether one was an associate

the term "partner"

distinguishes

a generation

among three

has multiple
basic partnership

structure

meanings,
structures

the only distinction

or a partner.

so much

Today, in

so that the Survey

that firms employ:

one-tier,

two-tier and mixed-tier.
For purposes of the Survey, we define a one-tier partnership
least 95% of the partners own equity in the firm and are compensated

as one in which at
on the basis oftheir

equity investment.
A two-tier partnership,
partners.

in contrast, boasts both equity partners and "non-equity"

In a two-tier firm, equity partners are compensated the same as in one-tier firms
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- on the basis of their ownership
compensation

interest in the firm, with some occasional

in the form of a bonus.

additional

Equity partners also are required to buy shares in

the firm and may have to make additional

contributions

on the basis of their shares.

Non-equity partners in a two-tier firm do not own shares, and are not compensated on the
basis

of shares.

compensation,

They

are typically

paid a fixed

annual

such as a bonus based on performance.

little if any voice in firm governance.

salary

Non-equity

with additional

partners also have

Although non-equity partners are marketed to firm

clients as "partners," they do not possess the level of compensation,

the authority, or the

financial obligations of an equity partner. Firms and partners alike are typically secretive
about who is or is not an equity partner.
A "mixed-tier"

firm, although

"two-tier,"

has a sufficiently

category."

In mixed-tier

it may describe

itself to the outside world as

different partnership structure that it belongs in a separate
firms, some number

of "equity"

partners

is required

to

contribute capital to the firm, and may receive some relatively small number of shares.
But

such

partners

compensation

the vast majority,

or sometimes

all, of their

through a fixed annual salary and/or a performance-based

financial arrangement
However,

receive

significantly

these "fixed-income

bonus.

regular
This

limits the upside potential of being an equity partner.

equity partners,"

as we call them, stand to lose their

capital if the firm fails, and may be held liable for firm debts in the same way as other
equity partners.

We also understand that fixed-income

standing or governance rights of full equity partners.
we categorize a firm as "mixed-tier"

equity partners do not have the
For purposes ofNA WL's Survey,

if at least 5% of its partners are fixed-income

partners.
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equity

The 2010 Survey found that 28% of the nation's largest firms are one-tier firms,
63% are two-tier firms, and 9% are mixed-tier firms.

For purposes of this Report, the

important question is the extent to which practicing in a particular tier of firm enhances
or impedes the career prospects of women lawyers.
In some respects, women lawyers fare better in one-tier firms.
lawyers constitute

In 2010, women

18% of equity partners in one-tier firms, 17% of equity partners in

mixed-tier firms and 14% of equity partners in two-tier firms. In general, one-tier firms
are more likely to be above the median percentage in having minority women lawyers
(67%, vs. only 39% for two-tier firms)."
In addition,
current

economic

terminated

it appears that one-tier firms have been more resilient during the
downturn.

Our data show that in 2008, 69% of one-tier

firms

lawyers, compared to 89% of two-tier firms and 100% of mixed-tier firms. In

2009, 75% of one-tier

firms, 84% of two-tier

terminated

lawyers.

terminated

lawyers, while the corresponding

firms and 89% of mixed-tier

In 2010, as the downturn continues,

firms

85% of one-tier firms have

percentages in two-tier and mixed-tier firms

are 96% and 100%, respectively.
Another noteworthy feature of mixed-tier firms is that they are not transparent to
the marketplace.

Clients typically

structures of their outside counsel.

do not concern themselves

Even many of the lawyers who work at a mixed-tier

firm may not be aware of the existence of fixed-income
possible

that an associate

expectation

of becoming

with the partnership

who has worked
a partner someday

equity partners.

hard, for a decade
may be astonished
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It is entirely

or more, with the
and dismayed

to be

offered only a fixed-income compensation

deal in exchange for writing a six-figure check

for his or her equity contribution.
The most important difference between mixed-tier and the other firm types is the
extent to which women are clustered in the category of fixed-income
the typical mixed-tier

firm, approximately

equity partners, and an astonishing

equity partner.

In

6% of all equity partners are fixed-income

73% of these are women.

The median number of

women in this category is five. Although five doesn't seem like a big number, standing
on its own, it looms large when compared to 20, which is the median number of women
equity partners at a typical large law firm. In other words, since women partners are not
that numerous to begin with, subtracting even five from that number potentially makes a
significant difference.
We understand

that some enlightened

corporate clients - who themselves

often

have many senior in-house women lawyers - will seek to work with law firms that
promote and support their women lawyers.
partner

be named as an engagement

Presumably,

Some clients specifically ask that a woman

partner or relationship

partner

for that client.

when a client takes that step it does so thinking that the woman equity

partner in question will benefit financially
since we have not observed

from being chosen for this role.

law firms marketing

themselves

However,

to the outside world as

mixed-tier, and since a client generally has little insight into the internal structure of the
firm which it engages, such a client is unlikely to know whether the woman "partner"
with whom it works is a fixed-income equity partner.
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c.

Part-Time Policies.

The 2010 Survey revisited the issue of part-time work, which it first explored in
2007. In the typical large firm, about 6% of the lawyers are working part-time, and 75%
of these part-time lawyers are women.

Moreover,

80% of women working part-time

were doing so during their first 20 years of practice while, in contrast, 70% of the men
working

part-time

had been in practice more than 20 years.

This latter finding is

consistent with the results of the 2007 Survey and suggests that men work part-time as
they are winding down their practice while women work part-time during the formative
years oftheir practice.
This timing pattern raises the concern that, although part-time policies have the
salutary effect of allowing

women lawyers to balance career and family obligations,

women who take advantage of these policies may be hampering their careers.
have data on the extent to which part-timers

We do not

return to full-time practice and achieve

equity partnership, in comparison to those lawyers who worked full time throughout their
careers.

Anecdotally,

we are aware that associates and junior partners working part-time

are frequently viewed by their firms as insufficiently
results in their receiving
impedes their advancement

committed to their careers.

less training and less desirable
toward partnership.

assignments,

Moreover,

This

which in turn

in the current economic

downturn we have seen that part-time attorneys are much more vulnerable to termination
than their full-time counterparts.

D.

(See Section I.D. of this Report, immediately below.)

The Impact of Involuntary Terminations on Women.

The United States and global economies
firms continue

to have insufficient

continue to struggle.

client work and, therefore,
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As a result, law

continue

to layoff

significant numbers of lawyers, paralegals and staff. Beginning in 2009, with the strong
support of the American Bar Association Commission

on Women in the Profession, the

Survey has included questions about involuntary terminations

in order to explore whether

women have been more or less affected by this phenomenon

than similarly situated men.

The 2010 Survey questions cover the time period from February 1,2009 through January
31, 2010. As with the 2009 Survey, we found that many firms were unwilling to respond
to the questions about lawyer term inations, although the response

rate for 2010 was

slightly higher than in 2009. It appears that firms view this issue as highly sensitive.
Overall, 93% of large law firms terminated lawyers during the Survey period. As
in 2009, roughly 80% of those terminated were associates.F
2009 Report, large law firms are reducing their "leverage,"
partners, which had been increasing in recent years.

Therefore, as noted in the

i.e., the ratio of associates to

In addition to actual terminations,

most large law firms have also reduced their costs for junior lawyers by either deferring
the start date of their 2009 and 2010 classes of incoming associates, rescinding job offers
to some law students, decreasing the size of their summer associate programs, or all of
the above.13
When examined by gender, it generally appears that women were laid off in rough
proportion

to the percentage

of positions they hold at each level of seniority.

In the

typical firm where layoffs occurred, women constituted about 38% of associates and 50%
of counsels
firm-to-firm

who were
variability

terminated.

However,

in these proportions.

for all positions,

there

was large

Some firms laid off nearly 70% women,

while others laid off as few as 13% women.
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For women in part-time positions, the impact is different.

In the 2009 Report, we

noted that almost 2/3 of firms terminated one or more part-time attorneys and that, in the
typical firm, 100% of those laid off were women. For 2010, the numbers and percentages
have not improved

substantially:

56% of firms terminated

one or more part-time

employees, and in 83% of those firms, more women than men were terminated.
results support the conclusions

that (1) there is no significant

These

gender effect from the

involuntary terminations of full-time lawyers, and (2) women bear the brunt of layoffs of
part-time lawyers.
The second conclusion

has important long-term implications

not only for those

women who want or need to work part-time, but for the profession as a whole.

When so

many educated, talented and skilled women are choosing to work part-time - often for a
limited number of years to accommodate
terminate part-time employees

family commitments

- a firm's decision to

means that those women will not have the opportunity to

return to full-time practice with the firm.
women lawyers will be depleted.

Thus the firm's pipeline of partnership-track

Absent countervailing

trends, women will constitute an

even smaller percentage of lawyers at successively higher strata of firms. In other words,
terminating

a part-time woman associate today means that there will be one less woman

counsel, or non-equity partner, or equity partner, some years down the road. Given that
women lawyers were already leaving firms disproportionately

more than men, at every

level, we can anticipate that the effects of today's layoffs will be seen in disappointingly
smaller numbers of women partners and firm leaders for many years to come.
Furthermore, we can only speculate as to the chilling effect that these layoffs will
have on other women who might otherwise have opted to take advantage
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of a firm's

part-time policy.

If women lawyers observe that working part-time renders them more

vulnerable to layoff, then it is reasonable to expect that these women will make different
life choices - perhaps deferring childbearing, or opting to continue to work full-time after
the birth of one or more children, or perhaps worst of all, exiting large law firm practice
before these issues become pressing.

II.

Women Lawyers in Law Firm Leadership
A.

Women in Law Firm Governance.

Women playa

lesser role in firm leadership than would be expected from the

numbers of women entering large law firms. One example is the number of women who
are members of the highest governing committees of law firms.14 These are the bodies
responsible

for the firm's

strategies,

policies

and practices,

including

policies

for

recruiting, training and promoting lawyers.
The median number of total members on these highest governing committees
10 and, in the typical firm, women represent only one or two of those members.
at individual

is

Looking

firms rather than the median, the statistics are even more disheartening.

More than 10% of firms report that they do not have any women members on the firm's
highest governing body.
the highest governing

Some 40% of firms report having only one woman member of

committee.

Another 30% of firms reported that they have two

women members of their highest governing body. Thus, more than 80% of firms have at
most two women members of their highest governing committee.

Thirteen percent of

firms reported three women members on their highest committee, and fewer than 10% of
firms had four or more women members.
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These

numbers

have been relatively

unchanged

collected the data on membership of governing committees.
on these committees

in the five years we have
The low number of women

parallels the low percentage of women who are equity partners in

these firms. In addition, we believe that the small number of women at the highest level
of firm leadership has broader implications for the advancement of women lawyers. This
is the level of management
growth

and

requirements,

direction,

at which decisions are made regarding firm policy, strategic

recruiting

and

lateral

hiring,

compensation,

billable

hour

elevation to partnership, prospects for part-time or time-off policies, all of

which set the tone for overall firm culture.
the decision-making

When women are not part of the dialogue and

body that charts the future direction of firms, the chances are greater

that the policies and practices implemented will be less responsive to the career needs of
women lawyers.
governance

Moreover, the quality of a law firm's decisions about all aspects of

will be different and for the worse when a firm lacks a critical mass of

women leaders."

B.

Advancement ofWoinen into Equity Partnership.

To our continuing surprise and consternation,

the proportion of women who are

equity partners in large firms remains stuck at close to 15%, a proportion that has been
about the same - never more than 16% - across the five years we have collected such
data.

This year, the typical firm in the AmLaw 200 counted about 15% of its equity

partners as women, slightly down from previous years. The slight decrease over previous
years may be a function of sampling error or of lateral movement
which we have previously

noted tends to be disproportionately

male.l''

Section I.B. above, two-tier firms had a slightly smaller percentage
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at the equity level,
As noted in

of women equity

partners and one-tier firms had a somewhat larger percentage, but the differences are not
so large that they explain away the overall finding.
It thus continues to be much more difficult for women than men - by a factor of
almost 6 to 1 - to become equity partners in large firms.
growing gender diversity

in other leadership

segments

The figures are in contrast to
of the legal community.

For

example, the number of women general counsels among the Fortune 500 companies has
been growing and, at 19%, is larger than the proportion of women equity partners in large
firms.17 Along the same lines, the National Association

of Women Judges reports that

26% of state court judges in the United States are women," in marked contrast to the
proportion of senior women partners who practice in courtrooms.

On the other hand, the

percentage of women equity partners does mirror law firm clients in other ways. Catalyst
recently reported that in the nation's Fortune 500 companies, the percentage of female
corporate officers was a little over 15% and the percentage of female board members was
just under 15%. I 9

C.

Women and Credit as Rainmakers.

Many within the profession have observed the strong relationship
for rainmaking and successful advancement

in firms.

Nevertheless,

rainmaking should continue to be the dominant factor in compensation

between credit

whether individual
and other benefits

provided to lawyers in the upper echelons of firms is open to question, one of many
valuable insights articulated

in the recent joint publication

by PAR and MCCA, "New

Millennium, Same Glass Ceiling?,,20
Given the current importance of rainmaking, the Survey asked firms to identify by
gender the persons credited as their top 10 revenue generators.
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The 2010 results show a

similar pattern to 2009, the first year in which this question was asked.
firms credit no women at all among their top 10 revenue generators.

About 46% of
Another 33% of

firms credit only one woman among their top 10 rainmakers, and 17% credit two women.
The numbers on all of these statistics

are worse for AmLaw

100 firms, where, for

example, almost 55% of firms count no women at all among their top 10 rainmakers.
In essence, among the nation's largest firms, almost 80% count either one woman
or no women at all among their top 10 rainmakers.
suspect, both blunt and subtle.

The reasons for these results are, we

The PARJMCCA report elucidates many of those factors

including, among others, that women are often excluded from rainmaking opportunities
and thus from the benefits that flow from such opportunitiesr" women frequently do not
receive credit from their contributions
players for business development;

to firms as institutions and participation

as team

and women too often bear the brunt of disputes over

fee credit, described as both common and painful.22

D.

The Compensation Gap between Men and Women Partners.

Each year since 2006, the Survey has measured the compensation

of women and

men lawyers in large firms. In 20 10, as in previous years, female associate compensation
appears to be on a par with male associate compensation.
compensation

Meaningful

differences

in

show up, however, at every higher level in the firm - a result that has been

consistent in each year of the Survey.

In 20 10, female counsel earned roughly 88% of

male counsel. The gap between non-equity

female and male partners narrowed,

with

women earning 94% of what their male counterparts earned. The gender gap was widest
at the equity level, a finding that has been consistent in each year of the Survey. In 2010,
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women

equity

partners

earned

about

85% of the amount

earned

by their

male

counterparts.
Thus, not only do women have a far smaller chance than men of becoming an
equity partner, but when they do reach that level of partnership,
less money than their male colleagues.
why compensation

is more

Other research has described the dynamics of

limited for women

PARIMCCA research for a recent comprehensive
The data showing a substantially

at the highest

advancement
leadership

direction

view.

We continue to believe that the absence

level of firm leadership

has broad implications

of women at a1l levels of practice in firms.

of firms that make the important

compensation,

than men - we refer again to the

smaller than expected number of women in top

positions in firms are not without consequence.
of women

and implementation

and future of the firm.

they are likely to earn

decisions

That is because

for the
it is the

about elevation to partnership,

of personnel policies, and the strategies that guide the

It has become a truism that when decision-making

bodies are not diverse, they suffer in the quality and reach of their decisions.
repeating that when women are not part of the decision-making

It bears

hierarchy that charts the

future of a firm, it is likely that the firm's policies and practices will be much less
responsive to the career needs of women lawyers and continue to be less effective for
advancing women in the law.

III.

Law Firm Approaches to Achieving Diversity
Largely in response to corporate clients' demands that firms play proactive roles

in staffing matters with a more inclusive mix of lawyers, law firms have developed
diversity goals and diversity program initiatives.

The success with which these diversity
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initiatives are carried out depends, in part, on what resources firms commit to the process,
such as whether
implementation
About
responsibility

there

is a professional

designated

to oversee

and promote

the

of such goals.
75% of firms

reported

that they

employ

a person

whose

pnmary

it is to oversee the firm's diversity goals, with a greater percentage

AmLaw 100 firms staffing such a position.

of

Nearly 90% of the AmLaw 100 firms have

created such a position compared to about 60% of the Second Hundred firms.
The professional background of the person in the diversity position varied widely:
about 55% of these positions are held by persons with a law degree, even if in their
current post they are not practicing law, and 22% are held by non-lawyers.
the firms have various other staffing arrangements

The rest of

for this position.

Whether there is any relationship between the presence of diversity initiatives and
the likelihood of success for women lawyers in a firm is unclear, because (a) such a large
proportion

of firms report having diversity programs and (b) these programs have not

been in place long enough, with focused enough goals, to demonstrate

whether they are

having a long-term impact.
Conclusion
We report the results of the 2010 Survey with some consternation.
women lawyers in large firms is not occurring quickly.

Progress for

Moreover, the evolving structural

changes in law firms - such as expansion of jobs at the lower end of firms, the increasing
dominance of two-tier or multi-tier firms, and other non-traditional
the difficulty of obtaining credit for business development,
continued slow improvement

factors - along with

portend stagnation or, at best,

in key areas such as numbers and compensation
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of women

equity partners.

Against this disappointing

and appreciative

background, we are all the more heartened by

of the continued cooperation

of participating

law firms, whose efforts

make a very meaningful contribution to a goal that we all share: parity of women lawyers
in private practice.
Appendix on Survey Methodology
The NA WL Survey was sent in early Spring 2010 to the 200 largest firms in the
U.S. as reported by The American Lawyer/"

Although most attorneys in private practice

work in smaller settings, we chose to focus on the largest firms because they are an easily
defined sample, include firms from all parts of the U.S., and are viewed as benchmarks
for the larger profession.
The Survey

solicited

information

U.S.-based lawyers, as of February 1,2010.

about the firm as a whole,

including

all

As part of the Survey, as in each of the prior

years, NA WL committed not to publish individual law firm data. We also believe that, at
the current time, aggregate analyses rather than a focus on particular firms encourages
greater response rates on sensitive questions and is consistent

with the twin goals of

tracking how women are doing overall and setting benchmarks.
The Survey was designed and developed by Stephanie Scharf, a practicing lawyer
and former Senior Study Director at NORC.

The survey was first administered

in 2006

and conducted annually since then. The 2010 analysis was assisted by Amelia Branigan,
MPES Fellow, in the Department of Sociology at Northwestern

University.

A total of 120 firms responded to the 2010 Survey, which is an overall response
rate of 60%. The response rate in the AmLaw 100 was 65% and the response rate in the
Second Hundred was 55%. Responding firms generally mirrored the overall AmLaw 200
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in terms of net operating

income,

profits

per partner,

gross revenue

and regional

distribution, although responding firms had substantially more revenue per lawyer. Most
firms answered
terminations

all questions.

However,

questions

had higher rates of non-response,

on compensation

indicating

and involuntary

that even when promised

complete anonymity, some firms are reluctant to present such data. Based on anecdotal
reports, the lower response rates for compensation
Survey

results

are likely

to under-represent

and termination
levels

of gender

data suggest that the
disparity

on these

dimensions.

I Copyright 2010 by The NA WL Foundation and the National Association of Women Lawyers. All rights
reserved.
2 Partner, Schoeman Updike Kaufman & Scharf, sscharf@schoeman.com.
3 Barbara Flom, retired, practiced law for more than two decades, primarily in AmLaw 100 firms.
4 In addition to the authors, Lorraine Koc, General Counsel of DebShops, Inc., NA WL Foundation Board
member and former President ofNA WL, supported the concept and implementation of the annual Surveys
and continues to provide strategic and practical advice for Survey activities. Survey Committee Co-chair
Cheryl Tama Oblander, partner at Butler Rubin Saltarelli & Boyd LLP, has participated in the writing of
and strategic decisions regarding the Survey since 2007 and was principal editor of this year's Report.
Additional 2010 Survey Committee members who participated in this year's Survey work include: Bodie
Bristol, Laura Elliott, Amanda Groves, Joni Landy, Kathleen Russo and Susan White. Courtney Murtaugh
provided administrative assistance and we thank her for her fine service.
S We gratefully acknowledge the support of the American Bar Association Commission on Women in the
Profession. In particular, we thank Chair Roberta Liebenberg for her impetus to study the impact of law
firm terminations on women lawyers, of the expanded use of contract and staff lawyers, and of new
alternatives for evaluating associates.
6 As compiled by The American Lawyer. For more detail, see Appendix of Methodology.
7 Several state and local bar associations have used the Survey to enhance their dialogues about the
progress of women in particular regions. We would be pleased to work with other organizations to extend
the Survey into local and regional areas.
8 The 2008 NA WL Survey was the first study to identify and collect data on a new type of law firm
structure, the "mixed-tier" firm, in which all equity partners are required to contribute capital to the firm
but some are paid as if they were income partners.
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The reported numbers for contract attorneys are less reliable given the ephemeral nature of their
engagements.
10 The NA WL Survey was, to our knowledge, the first research to identify the mixed-tier phenomenon and
measure its prevalence among large firms and its impact on women lawyers.
II This statistic is specifically calculated for firms that responded to the Survey in both 2008 and 2010 as
compared to the benchmark of minority lawyers in all AmLaw 200 firms. Further research on this subject
may be instructive.
12 No equity partners were reported as being terminated during the period surveyed.
13 This information is obtained from numerous stories in the American Lawyer, Abovethelaw.com, and
other legal media.
14 Such committees are called the Executive Committee, Policy Committee, Management Committee, or
similar title.
15 V. Kramer, et. al., Critical Mass on Corporate Boards: Why Three or More Women Enhance Governance
(Executive Summary) (2006).
http://www.wcwonline.org/componentipage.shop.getfile/file_id.211producUd.1113/option.com
_virtuemart
/itemid,175.
16 See 2008 and 2009 Survey reports at www.nawl.org.
17 See July/August edition of Diversity & and Bar, "MCCA's 2010 Survey of Fortune 500 Women General
Counsel."
18 http://nawj.org/us_state_court_statistics_2008.asp.
19 http://www.womenonbusiness.com!new-us-women-in-business-statistics-released-by-catalyst.
20 http://www.pardc.orglPublications/SameGlassCeiling.pdf.
21 Id. at 7.
22 Id. at 6.
23 The list of the nation's largest 200 firms was published by The American Lawyer in 2009 and was the
basis for the population of firms surveyed in early 2010. Certain other data about these firms was obtained
from lists published in The American Lawyer at various times during 2009 and 2010.
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Communicating
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MODERN TRIAL ADVOCACY -- Analysis and Practice
Copyright 1993, 1997 by the National Institute for Trial Advocacy
PART I. INTRODUCTION
CHAPTER TWO. TRIAL TOOLS
Modern Trial Advocacy, Ch. 2, § I
I. ADVOCACY TOOLS
A. Organization
In trial work, the ordering of information may often make a significant difference in its persuasive impact. As we
saw in Chapter One, a trial presentation is a story, supported by a theory and explained by a theme. In the course of developing a trial story, some facts are more important than others, some facts are meaningful only in relation to others,
and some facts need to be discounted or de-emphasized. The following are some of the organizational principles and
methods that lawyers use to attain these ends.
1. Primacy and Recency
The principles of primacy and recency may be applied to almost everything that a lawyer does in the course ofa
trial. In jury selection, opening statement, witness examination, final argument, even in making and responding to objections, the axiom holds true that people tend most to remember the things that they hear first and last. Thus, as a general rule, the most important points should come at the beginning and end of every presentation.
In opening statements and final arguments, therefore, the preferred practice is to start strong and end strong. Lawyers structure their presentations so as to make the most important.and memorable impression on the fact finder. In direct examination, too, it is useful to begin by addressing a critical or decisive issue and to return to one at the end of the
witness's testimony.
The realities of cross examination, however, may sometimes dictate a slightly different approach. Because of the
need to "feel out" or "lull" an uncooperative witness, it is often impractical to expect a cross examination to start strong.
Rather, the beginning of the examination may have to be used to stake out ground rules or to develop areas of agreement or important, uncontested facts. It is certainly true, though, that every effort should be made to make sure that
cross examinations end on a high note.
There are other times, as well, when the principle of primacy must give way to other strategies. For example, it may
turn out the case's most important point cannot really be understood until certain predicate information has been established. Or, you may want to delay revealing a key point until opposing counsel, or opposing witnesses, have become
committed in one direction or another.
An interesting corollary to the idea of primacy and recency is what might be called "interment." If the first and last
points are remembered best, then it follows that the mid-points will be remembered least. In every trial there will be
information that you believe you must mention but that is embarrassing or potentially counterproductive. The principle
of interment tells you that the safest approach, therefore, is to bury this material deeply in the middle of the examination
or argument.
There are two things to be said about primacy and recency. First, do not take the idea too literally. The concept of
primacy does not necessarily refer to the very first words out of your mouth. In many examinations or arguments there
will be a sort of preamble where you introduce yourself, engage in pleasantries, and generally warm up before you
really begin. Of course, you will not want to extend this stage beyond its natural usefulness, but you may not want to

forego it entirely. Therefore, it may be helpful to think of primacy as applying to the substantive beginning of the argument or witness examination, not to the introduction.
Finally, bear in mind that the doctrines of primacy and recency may be applied many times within a single argument or examination. Your final argument, for example, will no doubt consist of many distinct sub-parts. In most cases,
you will want to layout your theory, establish a chronology, review the positive evidence, discount the contrary evidence, comment on the credibility of one or more witnesses, and conclude with a reasoned request for a favorable verdict. As you move through the sub-parts, each one will begin and end. Thus, each sub-part (not to mention the sub-parts
within sub-parts) will present a new opportunity to start strong and end strong.
2. Sequencing
The term "sequencing" refers to the arrangement of discrete items of information within a particular argument or
examination. Since trial presentations are necessarily linear, it seems obvious that they will be sequenced. This truism
may be used to best effect, however, only if you bear in mind the various advantages that can be achieved by the purposeful ordering of information.
Foundation. The most basic use of sequencing is to make certain that all of the necessary predicate facts have been
established before moving on to the ultimate point. In other words, do not jump to conclusions and, more important, do
not expect the fact finder to jump with you. Assume that you are trying a case in which you are about to argue that your
client was too well trained to have made a foolish error. Simple logic dictates a sequence that reviews her educational
and professional accomplishments before you proclaim her immunity to silly mistakes.
Clarity. A second use of sequencing follows directly from the example above. Facts and arguments may be arranged so as to maximize the fact finder's understanding of the information. Thus, an argument can be made that the
lawyer should choose to begin by telling the jury that the client was too good at her job to make careless errors and then
layout the details of her training. That way they will have a context for the information as they receive it. Otherwise,
the rather bland details of the client's professional background might be too boring to hold the jury's attention. Clarity of
purpose enhances attention.
The point is not that one sequence is right and the other wrong. Rather, the point is that good lawyers will understand the many potential tactical values of sequencing and will therefore make conscious choices about how to use it.
Impact. Sequencing can increase the impact of information. Imagine, for example, that you are about to cross examine a witness in a commercial case. Your claim is that the witness forgot to obtain insurance on a valuable shipment
of goods. Through discovery you have learned that the witness was responsible for a series of eight to ten much smaller
shipping errors over the past several years. If the witness's entire examination is conducted in strict chronological order,
including other details of the witness's work history, these mistakes will probably seem unrelated and trivial. If they are
sequenced together, however, they will take on much greater significance. And if they are arranged (nonchronologically) in order of importance, going from least to most significant, the examination can conclude with a virtual crescendo as the cross examiner finally confronts the fateful failure to obtain the crucial insurance coverage. That's
impact.
Commitment. As every cross examiner knows, it is sometimes necessary to obtain commitment from a witness before proceeding into riskier territory. Perhaps you will want a witness to acknowledge reading a document before you
confront him with an inconsistency. Perhaps you will want him to admit being in a certain place or belonging to a particular organization. These techniques are dealt with at some length in Chapter Four. Here it is sufficient to point out
that careful sequencing is often the key to constraining a witness. Begin with the least controversial piece of information
and advance slowly, step by step, up the ladder of commitment, reducing at each stage the witness's latitude to deny
your eventual point.
3. Contrast and Apposition
The related concepts of contrast and apposition refer to the pairing or comparison of two (or more) pieces of information. Apposition is a technique that shows the relationship of facts; contrast underlines factual differences.
For example, suppose that the plaintiff and defendant in a battery case testified to diametrically opposite versions of
events, the plaintiff claiming to be the victim of an unprovoked attack and the defendant asserting that he acted in selfdefense. In final argument the plaintiffs lawyer might be tempted to deal separately with each party's testimony. Utilizing contrast, however, the attorney could choose instead to compare the witnesses' credibility:

My client was the victim of an assault, but the defendant cries "self-defense." When you decide whom to believe,
consider that the plaintiff has held a responsible job for the last twelve years and regularly volunteers at soup kitchens
and homeless shelters, while the defendant is a convicted felon who has done time for larceny. Whose testimony should
you trust? Let's look at the details.
The comparisons need not be negative. The apposition of facts can lead to positive conclusions as well. Consider an
automobile accident case in which the defendant driver claims to have been driving carefully and certainly not speeding.
On direct examination a chronological narrative could not directly address the question of due care. Apposition, however, could underscore the elements of caution.
QUESTION: Who were your passengers?
ANSWER: My two children.
QUESTION: How were they seated?
ANSWER: They were both in the back. The seven-year-old was belted and the baby was in a car seat.
QUESTION: Were you driving within the speed limit at the time of the accident?
ANSWER: Of course. My children were in the car.
In effect, the presence of the children spotlights the driver's incentive to avoid speeding. Apposition strengthens the
defendant's denial of carelessness, which would otherwise stand alone as a self-serving assertion.
4. Repetition and Duration
Repetition and duration are also related concepts; they are used to emphasize the significance of certain information. Stated simply, the more time you spend on a topic the more important it will seem. Likewise, the more times you
say it the more likely it is to be believed, remembered, understood. The lesson follows inescapably in every phase of the
trial: Dwell on important matters; minimize unnecessary details.
Unlike other organizing principles, repetition and duration can easily be both overdone and misused. First, dwelling
on something does not require beating it into the ground. Even the most crucial, compelling, climactic evidence can be
trivialized by extended over-treatment. Use repetition and duration, but always use them with restraint.
Finally, take care in deciding what to emphasize. If too many facts are repeated, repetition will lose its impact. Emphasizing everything is the equivalent of emphasizing nothing.
B. Content
The previous section discussed the arrangement and ordering of information during the phases of a trial. This section addresses content. Of course, the specific details of evidence are unique to every trial. Here the meaning of content
is more generic; it refers to word choice, use of language, question formation, and the like.
1. Details
One of the most important aspects of content is the use of smaller details to support a greater whole. In brief, large
conclusions tend to be more persuasive when they are broken down and presented in their component parts. The use of
details can tum a bald claim into a reasoned, logical, well-founded proposition.
In trial advocacy, this device is best used by considering the conclusions that you want to impress upon the fact
finder. Whether you will be asserting the specific conclusions in argument or drawing them out from individual witnesses, the next step is to divide each conclusion into its inherent evidentiary parts. Those evidentiary elements, in tum,
become the platform on which your broader conclusions will rest. Here is how it works. Assume that you represent the
defendant in a burglary case. Your client claims that he had consent to enter the complainant's warehouse yard and remove certain goods in satisfaction of a debt. Stated as a conclusion, the defense rings hollow, "Sure, that's what everyone says when they're caught." Supportive details, however, add credibility and weight. Consider how some details
might be developed during the direct examination of the defendant:
QUESTION: How did you know the complainant?
ANSWER: We had done business together over the years.

QUESTION: How many years?
ANSWER: About four years. I remember when she opened her business.

It was right before Memorial Day.

QUESTION: What sort of business did you do together?
ANSWER: I bought most of my landscaping supplies from her. She had good prices, and I prefer not to deal with
chain stores if I don't have to.
QUESTION: How often did you purchase supplies?
ANSWER: About every other week, during the good weather.
QUESTION: Why do you say that she owed you a debt?
ANSWER: I bought a load of patio stone from her, but it turned out to be poor quality and I couldn't use it.
QUESTION: What did you do?
ANSWER: I asked her to replace it with an adequate product.
QUESTION: What did she say?
ANSWER: She didn't have any more, or any replacement material, but she said she would refund my money.
QUESTION: Were you able to replace the stone?
ANSWER: Yes, but I had to buy it from a different supplier.
QUESTION: What did you do with the original stuff?
ANSWER: Well, I asked her if she wanted it back, and she said I should just dump it.
QUESTION: Did you?
ANSWER: Sort of. I left it in a pile on my back lot.
QUESTION: Did you ever get your money back from the complainant?
ANSWER: No. She just kept promising to repay me.
QUESTION: What did you do?
ANSWER: I told her she had to make good.
QUESTION: Then what happened?
ANSWER: She finally said she'd make it up to me by giving me some other products. She said I could pick what I
wanted out of her lot.
Note that it was not until the last question in the example above that the defendant was asked to explain why he removed the items from the complainant's property. The specifics of the past relationship, the story of the defective product, the repeated requests for repayment, and the promise of replacement goods were all predicate details that were necessary to support the defendant's eventual claim of authorization.
The ability to provide details bolsters the defendant's contention that the sequence of events actually occurred the
way he says it did. More details, perhaps including the specifics of the various conversations, could make the testimony
even stronger. Moreover, once the defendant has provided a detailed context, he can proceed to call other, hopefully
neutral, witnesses to provide corroboration. Perhaps another customer will testify to the poor quality of the patio stone,
or an adjoining property owner will confirm the continuing presence of the rock pile on the defendant's lot. While neither of these facts constitutes direct proof of the complainant's consent, they definitely enhance the circumstantial credibility of the defendant's case.
Of course, the defendant still has some explaining to do, especially since the complainant has obviously denied that
any agreement ever existed. Still, the defendant's position is greatly benefited by his ability to provide a detailed account of the context of events. From the fact finder's perspective, the absence of details would amount to a telling admission. Constituent details can be used to tell a story during opening statement or to press home a point during final
argument. They can add credibility to a witness's testimony on direct examination, and they can be drawn out of an op-

posing witness on cross. The watchword, of course, is judgment. The well-conceived use of key details will add ballast
to your case; an overwhelming tangle of pointless details will only sink your ship.
2. Reflection
Your ultimate goal as a trial lawyer is to create for the fact finder a mental image that mirrors your theory of the
case. You want the judge or jurors to be able to close their eyes and see a picture of events just the way your client described them. One technique for creating that picture is called "reflective questioning," an approach that uses the pacing
of language to evoke time, distance, or intensity.
The basic premise is straightforward: Speaking rapidly makes events seem faster, closer together, more intense, and
more disorganized. Speaking slowly makes things seem slower, further apart, more reasoned, and more relaxed. Thus,
you can reflect the story that you want to tell by varying your pace from adagio to allegro as you proceed with your argument or questioning.
If you believe that events went by so quickly that the witness could not have seen all that he claims, a rapid-fire
cross examination consisting of a few short questions is most likely the best way to convey that impression. If, on the
other hand, you want to underscore a witness's extended opportunity to observe, then a deliberate, drawn out, detailed
examination is probably the way to go.
The same approach can be applied to location and intensity. If the distance was short, speak quickly to convey that
image. If the discussion was informal and casual, a leisurely pace will emphasize that fact. These principles hold true so
long as you don't overdo it whenever you are speaking opening statement, witness examination, or final argument.
3. Evocation
Evocation is a fancy way of saying "word choice." As a trial lawyer, words are your stock in trade. Choose them
carefully for maximum effectiveness. Remember that you are using words the wayan artist uses paints or ink you hope
to draw a virtual picture of events, one that is authentic, memorable, and compelling. <FN l. Of course, you will avoid
complex, arcane, pretentious, lawyerly gibberish. That point is so obvious that it has been relegated to this footnote. The
more sophisticated discussion of word choice is continued in the text.>
a. Nouns and verbs
The most evocative words are nouns and verbs. This may seem counterintuitive; many lawyers think that adjectives
are the best words for conjuring a mental image. But the fact is that adjectives tend to convey judgments, which makes
them argumentative, which can make them seem (at least) somewhat undependable to the fact finder. Nouns and verbs,
however, suggest not a belief about something but rather the thing itself. Thus, the fact finder can immediately picture
exactly what you are saying.
Consider this example. Suppose that someone told you that a certain automobile was "ugly." The adjective "ugly"
conveys an aesthetic judgment. Depending upon the speaker and the circumstances, you might agree with the characterization and you might not. Adding an adverb doesn't help. The car was really ugly. The car was incredibly ugly.
Even with inflection, adjectives and adverbs simply tend to lack intrinsically descriptive power. They convey opinions
but not the bases for the opinions.
Now suppose that the same person told you that the automobile's paint had peeled off of the doors and that its hood
was so rusted that you could see right through to the engine in several places. The windshield was covered by a spiderweb of fracture lines. The tailpipe dragged on the ground. One fender was missing and another was replaced by a mismatched part from a different model. The hubcaps were gone and the trunk was held down with bungee cords. These
nouns and verbs (helped out by an occasional participle) tell the whole story that car was ugly!
b. Powerful language
Another method of evocation is through the use of active, powerful language. In ordinary conversation, most people tend to qualify or temper their ideas simply as a matter of politeness or convention. How many times have you heard
someone say, "It's probably a bad idea," or, "I think it might take around ten or fifteen minutes to get there," or, "I'd
have to guess, but I suppose there weren't any more than thirty people at the meeting"? Such tentative use of language
hardly raises an eyebrow during a casual exchange.
Trials are different. Trials are about persuasion. Trials are about certainty. Trials are about asking a fact finder to reject the other party's claims and to enter a verdict in your client's favor.

It is not arrogant to speak as though you are entitled to the outcome that you seek. After all, you know more about
the merits of your case than anyone else.<FN2. Be aware, however, that professional responsibility rules prohibit counsel from asserting personal knowledge of facts or stating a personal opinion as to the merits of the case. Rule 3.4(e),
Model Rules of Professional Conduct; Disciplinary Rule 7-106(C), Model Code of Professional Responsibility.> And if
you appear uncertain, why should the fact finder grant you a verdict?
4. Visual Aids
A lawyer's words can evoke a picture, but a visual aid can be a picture. At every stage of the trial the impact of your
case can be enhanced through the use of photographs, diagrams, charts, drawings, models, transparencies, enlargements,
videotapes, and even computer-generated graphics.
For most people, visual memory is notably more acute than aural memory. People remember what they see far better than what they hear. Thus, for the truly important points in your case, ask yourself, "How can this idea be illustrated?"
5. Headlines and Transitions
Lawyers often fmd it surprising, but most parts of most trials are just plain dull. Argument is seldom gripping, and
most witness examinations tend to drag on and on. While some of this monotony is caused by mediocre advocacy,
much of it is unavoidable. It is the law, not the lawyers, that requires the establishment of a foundation for business
records or predicate testimony for a witness's ability to perceive or the qualification of a child witness or the basis for a
voice identification or a handwriting exemplar.
Burdened by this millstone of tedium, the attorney's task is twofold. First, you must do your utmost to make it all as
interesting as possible. Second, you must develop means to let the fact finder know when something actually interesting
(and truly important) is about to happen. This last responsibility can be aided by the use of headlines, transitions, and
signals.
A newspaper headline is printed in bold type so that it will draw the readers' attention to the story below. A lawyer's
headline serves the same purpose. It alerts the fact finder to the significance of the information that is about to follow.
Although lawyers lack the advantage of distinctive typeface, the phrasing of headlines can perform the same function.
In direct examination, a relatively modest headline might take this form:
"Let's talk about your background and education."
A much bolder headline, say during an opening statement, could be:
"This case is about three broken promises. Let me tell you about the first one."
And the equivalent of a screaming banner might come in final argument:
"The defendant is a murderer and here is the one fact that proves it."
A transition is a specific type of headline, one that signals the end of one subject and the beginning of another.
Transitions are particularly helpful when the movement is from a boring or technical area into something more substantive. Imagine that you have just taken a witness through one of the admittedly monotonous foundations for a voice identification showing that the witness placed a telephone call to the number that was listed for the defendant in the relevant
directory. Now, as you proceed to the nontechnical heart of the matter, you can refocus the fact finder's attention with a
transition question: "After you reached the defendant at his listed phone, did you have a reaction to anything that he
said?" Now the fact finder knows (1) that the defendant was reached, (2) that he spoke, and (3) that his words drew a
"reaction" from the witness. The transition has done its work. The fact fmder should be ready to listen, eager to find out
why and how a phone call could cause a "reaction."
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G. Marc Whitehead is with Sonnenschein Nath & Rosenthal in Chicago, Illinois.
TEXT:
[*28] By structuring communication, the litigator maximizes the opportunity for the jury to hear, retain, and recall important pieces of information. The structure necessary to present your case is called a story, "case concept," or "theory
of the case." If the lawyers do not provide a story that the jurors accept as making sense consistent with their values and
attitudes, they will adopt their own hypotheses to test against the facts. The story the lawyer creates should have themes
that organize the story and lead to a conclusion. Each theme should contain another step in the storytelling, supplying
both context and morality-the right and wrong that lead to the conclusion that the lawyer's proposed outcome is fair and
just. These themes should be no more than one sentence, and there should be no more than five themes per case. They
should be included in an outline during opening, referred to throughout the case, and used to tie things together in summation as you lead the jurors along the path of reason to your suggested result.
Conventional wisdom is that jurors adopt a story of the case at the end of opening statements or shortly thereafter.
Ultimately, the story enables jurors to determine the fairness of a proposed outcome by using their experience and
common sense. Once adopted, a story line will shape what is heard, how it is evaluated, and how factual disputes are
resolved. Jurors will fill in gaps with what makes sense to them in the context of the story. Inferences, disputes, and
unanswered questions will be resolved by what is consistent with the story line.
Ifpossible, start telling your story at the beginning of the voir dire process to give prospective jurors a better understanding of the dispute. With that understanding, they will be better able to respond to questions from the lawyers and
the judge. After the jurors have been selected, pretrial instructions on the pertinent law (if this is allowed) will give them
a better sense about where the case is headed and what the rules of the game will be. When you detail your story and its
supporting themes in the opening statement, your goal should be to create a scenario in which those rules require that
your side win. In terms of oral persuasion, the more you appreciate the personal and cultural setting of each juror, the
more you will be able to choose words, concepts, and ideas that will mean something to them. Learn as much as you can
about your jurors in voir dire, and then adapt your words accordingly.
There are five steps to persuasion: attention, interest, desire, conviction, and action. The effective litigator can
move each juror through the first two or three steps. True conviction, however, will depend on each juror's personal
sense of fairness and how the facts of the case fit in. Taking action on those convictions involves a complex process of
interaction with other jurors in a group deliberation. Lawyers need to get inside the heads of the jurors and to appreciate
the group dynamic that will influence what takes place in the jury room. That is where jury research comes in.
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Well-conducted research helps the lawyer understand how the jury will see the case; it has three parts. The first
phase will teach you what jurors will think when they hear about your dispute. The second phase, the so-called mock
trial, is where the best plaintiffs case and the best defendant's case are presented and the deliberation studied. At the end
of the second phase, you should know what your best-case story is and what the effective themes are; you should also
know the most effective order of presenting those themes and your evidence. The third phase involves confirming the
validity of your conclusions by conducting additional survey work, and learning how to use that intelligence to conduct
an effective voir dire. The third phase should produce both generic and case-specific questions that will assist in identifying [*29] those jurors who are not likely to listen to or agree with your case.
Opening statement is the time for you to tell your story, to introduce your case themes, and to describe how you expect the evidence to fit into those ideas. Many lawyers will try to state their advocacy themes right in the beginning,
perhaps in the first sentence or two. Today's research suggests that sometimes this may not be the best approach. In fact,
it may be better to repeat some of your opponent's arguments. You may need to show that you have heard the opposition
and understand their position. This can make you seem more reasonable and can make jurors more receptive to what
you will say in support of your own case themes.
Once the trial moves into the presentation of witness testimony, be sure that your direct and cross-examinations relate back to your story and case themes. Repeat language or phrases developed during the opening statement. Using the
same exhibits or visual aids that were used in opening is another way to relate back to the story; creative exhibits will
also assist the jury in understanding and remembering your message.
Many litigators believe that so-called interim commentary is one of the most valuable new tools being used in
courtrooms. Using this technique, each side is given the opportunity to explain the significance of an upcoming witness,
an exhibit, a cross-examination=matters
that will help the jurors understand ahead of time what to look for instead of
having to guess, and perhaps miss, what the lawyer would like them to hear and understand. With interim commentary,
at the moment you call a certain witness you can tell the jury what issues the witness is going to address. In many courtrooms, jurors are being allowed to ask questions of the witnesses. Research in actual cases has shown that the jurors'
questions are rarely disruptive and usually ask simply for clarification of things that were not understood or were
missed.
A number oftoday's jury innovations are part of a trend toward more active juror involvement during trials. One
controversial innovation allows jurors to discuss the case among themselves before the proof is closed, provided that all
jurors are present for the discussion. In theory, this aids juror comprehension. Critics have expressed concerns that this
process will cause jurors to make up their minds earlier and will make it impossible for some jurors to keep an open
mind until they have heard all the evidence. But a study of actual trials suggests that jurors usually find such discussions
helpful in understanding the evidence without adversely affecting the ultimate decision.
Closing argument is a time to confirm the trust that the jurors have placed in you. It is your last chance to arm your
friends on the jury with arguments to convince the fence-sitters. It is a time for you to point out a pathway of reasoning
that leads to the conclusion that you want. Explain and review the key evidence that are the signposts along that pathway. Convince the jurors to make the decisions you are advocating as the fairest outcome.
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national jury consultant with DecisionQuest.
TEXT:

[*23] Race is on everyone's mind at a Mississippi murder trial in the movie based on John Grisham's novel A Time to
Kill. The black defendant is accused of shooting and killing the perpetrators of a sexual assault and attempted murder of
his nine-year-old daughter. The white defense attorney, Jake Brigance (played by Matthew McConaughey), struggles
with his own feelings about race during his preparations for trial. As he comes to appreciate his own prejudices, he decides on his strategy for communicating to the all-white jury how racial prejudice affects their decision making. In his
powerful closing argument, Brigance describes the crimes committed against the daughter in gruesome detail. He then
pauses, swallows hard, and says, clearly struggling with his own emotions, "Now, picture her as white."
The point is made: Perceptions of race (as well as gender) are always with us. We can't completely set aside our attitudes and prejudices about race and gender, no matter how hard we try. Most of us like to think that personal characteristics such as race and gender do not determine our choices--of employees, colleagues, friends--or even presidents.
We want to believe we can be "color blind" and avoid sexism in our diverse but not fully integrated society, yet we must
also admit that race and gender may have, at minimum, an unconscious effect on the decisions we make.
In litigation, how should race and gender be taken into account in choosing trial counsel and in making the many
choices about who should handle the various tasks at trial? Are there advantages or disadvantages that arise out of the
choices we make, depending on the demographics of the jury pool, the characteristics of the witnesses and the parties,
and the nature of the case?
We know that jurors' first impressions, gut reactions, and prejudices are integral to their decision-making process.
Judges, as human beings, also have racial and gender identities and attitudes, prejudices, and biases that affect the way
they make decisions during a trial. To represent our clients effectively, we must understand the ways that gender and
race are perceived by all the players in the theater of the courtroom, and we must use that understanding to make better
trial team decisions.
You may be asking yourself, "Why can't I ignore the race and gender of my fellow human beings? I pride myself
on focusing on the issues, not the color or gender of anyone." As much as we might like to think we can do that, science
tells us it is psychologically impossible. Social category information, which includes race and gender, is the first and
most salient information others notice about us--it's automatically "encoded" or observed (Fiske & Neuberg, "A Continuum Model ofImpression Formation from Category-Based to Individuating Processes," Advances in Experimental Social Psychology, Academic Press, 1990). Even if we are not aware of this encoding, it is happening. We have taken in
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what others have told us when we were young and impressionable, and although we may have worked to divorce ourselves from these attitudes, they are essentially imprinted in our psyche. We notice the race and gender of others, and
they notice these characteristics about us. We also commit what is known as the Fundamental Attribution Error--that is,
there is something that makes us instinctively want to explain the world around us in terms of people's essential attributes rather than the more subtle and variable contextual cues.
There is another reason that these issues cannot be ignored: We are not fully aware of our attitudes, beliefs, and
prejudices. For this reason, jurors may not be able to voice any preconceived notions or biases in voir dire. In addition,
the social pressure to be perceived as "fair and impartial" impedes any [*24] self-searching or volunteering ofprejudices. Openly expressing racism and sexism is taboo in our culture--thus most people have a hard time acknowledging
socially unacceptable attitudes even if they are aware of them. Research on inoculating jurors so that prejudices do not
hinder fair and impartial judgments suggests that some techniques work in racially based cases, such as creating an open
dialogue about avoiding racial prejudice. But we are far from understanding how to counter racial bias in our courts. In
essence, known or unknown, our prejudices stay with us as we make our decisions.
So why consider trial team diversity? Many aspects of any case are outside our control: the judge who is assigned,
the facts, the quality and availability of persuasive witnesses, and the openness of the jury panel to our themes. As advocates, we attempt to influence these aspects as much as possible--for example, by developing compelling themes,
working hard to prepare our witnesses, identifying the most favorable potential jurors through thoughtful voir dire questions, and even, on occasion, attempting to move the trial to a better venue. When it comes to choosing the lawyers on
the trial team, however, we typically have more control. We can consider a variety of factors: the lawyers' experience
and reputation, substantive expertise, track record, and relationships with the court and opposing counsel. Other attributes that must be considered in choosing the trial team are the basic ones we've already mentioned: race, gender, and
ethnicity.
Many corporate clients are very direct in stating their expectations that the lawyers who work on their matters will
include the talents of men and women and will include attorneys of color. Why? In addition to the goal of providing
opportunities to lawyers who historically have had a more difficult time gaining access to them, there is an increasing
recognition that the best decisions are made when there is diversity among the decision makers and their points of view.
A 2007 report from Catalyst, Inc., found that Fortune 500 companies with at least three women on the board demonstrated significantly stronger financial performance in return on equity, sales, and return on invested capital, across a
range of industries. (The Bottom Line: Corporate Performance and Women's Representation on Boards, Catalyst, Inc.
2007). Books discussing the power of diverse teams in delivering superior results abound. (See, e.g., The Difference:
How the Power of Diversity Creates Better Groups, Firms, Schools, and Societies, Scott E. Page, Princeton University
Press, 2007; Without Excuses, Unleash the Power of Diversity to Build Your Business, Joe Watson, Macmillan, 2006;
The Inclusion Breakthrough, Frederick A. Miller, Judith H. Katz, Berrett-Koehler Publishers, 2002.) There also is evidence that diverse juries engage in different and better group decision making. According to one study, juries with racially diverse participants exchanged a wider range of information and made fewer errors than all-white juries did
(Sommers & Ellsworth, "Race in the Courtroom: Perceptions of Guilt and Dispositional Attributions," Personality and
Social Psychology Bulletin, 2000, 1367-79). Recognizing the power of diversity, many law firms have openly embraced
a desire to hire, mentor, and promote a truly diverse population of lawyers.
Why should we consider diversity in making decisions about how to try cases? To put it simply, because it is to our
advantage and to the advantage of our clients to do so. These advantages become more apparent in the context of certain
venues, case types, and courtroom environments.
Analyzing how diversity should affect your trial team decisions must be made in "context." Does the case involve
issues of gender, race, or ethnicity? What are the demographics of the jury pool? Is it an urban, suburban, or rural area?
What is the ethnic, racial, and gender membership of other key players in the courtroom? Are there ways in which a
male or female or person of color would be able to explain the case in a more intuitively appealing way than someone of
the other gender or another race? The combined characteristics of the case, venue, jury, and court will be important to
consider when evaluating the composition of the trial team. Of course, there are no simple answers, and because every
case is unique, the decision must be made on a case-by-case basis. What follow are some thoughts on how to consider
diversity as those decisions are being made.
What do jurors focus on in the courtroom? It's a novel setting for them, so they are attending to a great deal of new
information, including arguments made by attorneys from both sides, the demonstrative evidence, and the judge's responses to objections. In addition, jurors perceive things that may not be considered important by counsel, like the
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courtroom clerk's earring, the witness's rumpled suit, or the interesting mural on the wall behind the judge's bench. Jurors also take mental notes on the characteristics of the trial team. As jurors listen to attorneys present opening statements, examine witnesses, and interact with the judge and clerk, they assess not only the legal competence and organizational skills of those lawyers, but also personal characteristics such as emotionality, aggressiveness, likeability,
physical appearance, and attractiveness. In doing so, they may be reacting, at least in part, to preconceived notions of
appropriate behavior for males and females and for people of different races or ethnic backgrounds.
Emotional expression can be perceived by jurors as appropriate or inappropriate for the situation. Because jurors
expect the plaintiffs attorney to fight for the rights of his or her client and tug at the jury's heartstrings, it is more acceptable for plaintiffs counsel to display emotional behavior in court. By contrast, such conduct by the defendant may
be perceived as defensive or may suggest concern about liability. Gender also plays a role in jurors' perceptions of what
is an appropriate or inappropriate display of emotion. Women attorneys (and witnesses) are more often criticized for
their emotional expressions, whereas male attorneys who show emotion of the same kind and level as females might be
considered "deeply passionate" about the case. Why the disparity? If a woman attorney shows emotion, jurors may rely
on stereotypical thinking that it is typical for women to "get emotional." But if a man shows similar emotion,jurors may
believe that he must have had "a dam good reason" because it isn't consistent with their expectations for men (L. Warner and S.A. Shields, "The Perception of Crying in Women and Men: Angry Tears, Sad Tears, and the 'Right Way' to
Weep," Emotion Recognition Across Social Groups, Cambridge University Press, 2006).
Jurors are well attuned to an attorney's degree of aggressiveness; they evaluate presenters along a continuum of aggressive to passive, based on jurors' perceptions of both verbal and non-verbal language displays. An aggressive communication style would include the use of antagonistic words, a raised or clipped voice, exaggerated hand gestures, and
direct eye contact. Contrast these attributes with the passive style of maintaining a quieter, steady voice, standing still at
the podium, looking at notes, and pausing often. Traits of aggressiveness, [*25] independence, objectivity, and selfconfidence traditionally are attributed to men, so behavior consistent with those characteristics would be expected (A.
Harriman, Women/Men/ Management, Praeger Publishers, 1985).
In a study of the effects of attorney presentation style and attorney gender on juror decisions, early researchers
found that, across genders, aggressive attorneys are perceived as more effective and successful than passive attorneys
(W.M. O'Barr and J.M. Conley, "When a Juror Watches a Lawyer," Barrister, 3, 1981,8-11). However, later studies
have suggested that people respond differently to an aggressive speech style depending on the gender of the speaker,
with men typically responding less favorably to aggressive women, perhaps because the behavior is not stereotypically
female (L.L. Carli, "Gender, Language, and Influence," Journal of Personality and Social Psychology, 59, 1990, 94151; P.W. Hahn and S.D. Clayton, "The Effects of Attorney Presentation Style, Attorney Gender, and Juror Gender on
Juror Decisions," Law and Human Behavior, 20, 1996,533-54). A woman with an aggressive style may appear to be
"trying too hard" or may come across as shrill (which is more ofa risk with the higher-range female voice). The lesson?
Even though an aggressive style may be an advantage in the courtroom, women attorneys may not gain the same advantages from an aggressive style, particularly with male jurors.
Jurors typically perceive attorneys as warm and caring or cold and intimidating. Social science research has found
that personal identification and likeability are strong correlates offavorable jury verdicts (R.G. Oatley, Addressing the
Jury: Achieving Fair Verdicts in Personal Injury Cases, Canada Law Book, 2006). A warm and caring attorney is more
likely to win over jurors and persuade them that his or her case has merit. In making decisions about how to staff the
case, then, the lead (or the team) must consider whether a particular jury will identify with the lawyer in that particular
case and in the particular role the lawyer is being asked to perform.
People naturally want to identify with attractive people, and, in doing so, tend to agree more with what they have to
say (D.G. Linz and S. Penrod, "Increasing Attorney Persuasiveness in the Courtroom," Law and Psychology Review, 8,
1984, 1-47). Similarity is an important factor in perceived attractiveness. The ability of a juror to identify with the attorney is key to that attorney's ability to persuade. We already know that identification is an important correlate offavorable jury verdicts--and this underlines the importance of the need to fmd attorneys with whom jurors can identify.
Attractiveness can, however, be a double-edge sword, particularly for a woman attorney. There is a risk that if she
is seen as too attractive or attractive in a sexual way, jurors may tend to devalue her expertise rather than identify with
her. Physical appearance may be more central to evaluating women and minority attorneys than white male lawyers, due
to cultural stereotypes about demeanor, tone of voice and, for women, physical size. Jurors more often make comments
about the dress and physical appearance of women lawyers (e.g., "Her skirts were too short"), perhaps because our culture places emphasis on the attractiveness and dress of women. However, such differences can be an advantage, as it is
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easier for the woman or attorney of color to stand out and be noticed. What is important is to recognize the phenomenon
and be aware of how a particular style will be perceived in a particular case in front of a particular jury.
It is also critical to understand the role of "tokenism." Jurors view women or minority attorneys who sit at counsel
table without a substantial role as "tokens." If the lawyer never examines a witness and does not open or close for his or
her client, there is a risk that the jury will perceive the lawyer's presence as manipulative or pandering--an attempt to
suggest that the client is sensitive about diversity issues. Such a perception would, in this context, achieve the opposite
of the desired effect, only serving to underscore beliefs about the insensitivity of the client. The risk is much greater in
cases where race or gender is a central issue.
When the woman or attorney of color is treated in a subservient or demeaning way by other members of the trial
team, this has an effect that is even worse than tokenism. Actions speak louder than words. If the attorney says "My
client does not discriminate" and then turns to treat a woman or member of a minority group in a demeaning way, this
action will be perceived as telegraphing the lawyer's real motivations. Jurors are likely to be offended when they observe these kinds of interactions, and they may draw conclusions not only about the lawyer, but also about the client
whose interests the trial team is charged with representing.
Personality, attractiveness, emotionality, and presentation style are all important attorney characteristics that jurors
use to decide whether they will take the attorney seriously, whether they can relate to and identify with the attorney, and
whether they like the attorney and his or her arguments. These characteristics are difficult to separate from one another,
as many of them interact with other characteristics and also with the type of case and the strength ofthe evidence in the
case, and they must all be taken into account when making decisions about your case.
The stereotypes and expectations jurors have for attorneys are derived, in part, from popular culture--including
movies such as A Few Good Men, Philadelphia, The Devil's Advocate, Erin Brockovich, and Legally Blonde. Television
has led jurors to assume that trial teams--indeed courtrooms--are full of diversity. Judges and attorneys in The Practice
and Boston Legal were frequently female or individuals of color. In Boston Legal, Candice Bergen's Shirley Schmidt,
one of the name partners in the fictional firm of Crane, Poole & Schmidt, was often the only attorney operating with her
ethics intact. The Law and Order genre, with all of its spin-offs, has always included a bright, ambitious (and yes, of
course, startlingly attractive) prosecutor. The Steven Bochco show Raising the Bar is a caricature of diversity, with its
sexually powerful female Judge Trudy Kessler, who's having an affair with her clerk, the handsome and aggressive public defender Jerry Kellerman, and the prosecutor Michelle Ernhardt (yes, again, startlingly attractive) who is involved
with Kellerman (even when they are dealing with the same case). Whether perceptions of lawyers created from these
media images are favorable or unfavorable is a discussion [*26] for another day. However, there is no denying that the
images being presented lead jurors to expect that diversity among the bench and bar is typical, when, in reality, in many
jurisdictions, it is not. (Nor, of course, are the actual players always so TV-land attractive.)
What do juror stereotypes tell us about making decisions about the composition of a trial team? One finding is of
particular relevance. Researchers have found that observers' expectations for a woman performing a stereotypically
male task are lower than for a male performing the same task. One would think this phenomenon might be a disadvantage for the woman, but it actually presents a real opportunity. How can that be? What must be considered is the effect
upon the jury if the woman exceeds expectations. The process begins when observers judge individual members of
stereotyped groups, such as a woman, using subjective measures. Rather than making cross-gender comparisons, observers compare the individual woman to his or her standards for other women, and because this task is a stereotypically
male task, the standards against which the observer judges her are "shifted" downward (M. Biernat and K. Fuegen,
"Shifting Standards and the Evaluation of Competence: Complexity in Gender-Based Judgment and Decision Making,"
Journal of Social Issues, 57, 2001, 707-724). Observers compare the woman's performance ofa stereotypically male
task to what they would expect for other women, and the woman they are judging usually receives relatively high
evaluations if she performs beyond these expectations. A man, however, may not receive such high evaluations (compared with the woman's) because the standards against which he is judged remain higher than the woman's standards for
this particular task. The result is that evaluations of men and women may not be directly comparable. In essence, shifting standards for underrepresented groups allow women attorneys and attorneys of color to exceed jurors' performance
expectations quite easily, especially if jurors' stereotypes cause them to hold low expectations. Thus, stereotypes actually act to increase the probability that the objects of the prejudice will exceed those expectations. What is happening is
something called the "contrast effect." When jurors have low expectations, for example, that a woman attorney does not
have a technical background, and that attorney impresses the panel by mastering the information, she may actually receive more positive evaluations than a male who is presumed to be technically competent.
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Undeniably, attributes of the lawyers presenting a case in the courtroom have an impact on their effectiveness, persuasiveness, and credibility. Such attributes include preparation, thoroughness, and substantive knowledge of the case
and the rules of court. As discussed, however, some subtler attributes may have an equal or greater impact. These might
be called elements of style and attitude--humor, passion, tone of voice, body language and stance, gestures, eye contact,
and even dress and physical appearance. The skillful trial lawyer modulates these elements to fit the particular circumstances of the case--the posture of the client as plaintiff or defendant, the facts of the case, the venue, judge and jury, the
opponent and his or her counsel, and the witness. An approach that may be very effective in one set of circumstances
will surely be the wrong approach in a different set of circumstances.
So how does the race, gender, or ethnicity of a lawyer tie into these attributes? It creates a set of dynamics that can
have an impact on the lawyer's ability to be effective in a given set of circumstances. Thus, these dynamics, along with
all the personal attributes of the lawyer, should be considered in assembling the very best trial team for a particular matter as well as which member of the trial team should handle different aspects of the case--voir dire, opening, the direct
examination of the key witness, cross-examination of your party opponent, closing argument, and all the other steps in
between.
We can discuss these dynamics in terms of the balance of power in the courtroom. Power relationships among the
key players in the courtroom should be identified and assessed at every stage of the trial. Lawyers who fail to consider
these fundamental, underlying dynamics do so at their own peril. For example, consider an imbalance of power between
the examining lawyer and the witness. If the lawyer overpowers a key witness on direct examination, jurors may conclude that the witness has been over-coached or is "toeing the party line," with resulting damage to the credibility of the
person under oath. If the witness being overpowered is testifying for the opposing party, the lawyer runs the risk of creating unwanted sympathy for that person, as jurors often put themselves in the shoes of the person being crossexamined. On the other hand, consider the scenario in which a witness has more personal power or has a more aggressive style than the examining lawyer. This dynamic may work well if the objective of the cross-examination is to demonstrate that the witness is callous, lacks regard for his or her duties, or has mistreated some other person with less
power than the witness.
Consider these dynamics in the context of the race, gender, or ethnicity of the examining lawyer and the jurors' preconceived notions, prejudices, or stereotypes. For example, think of the sympathetic witness described above, with a
choice between a female trial lawyer with less seniority and a powerful male in the first chair cross-examining the witness. To avoid overpowering the witness, having the stereotypically warmer, more sensitive attorney (typically a
woman trial lawyer) conduct the examination may minimize the risk of juror-identification with a powerless witness on
the stand being "beaten up" by the more stereotypically powerful male lawyer. That is not to say, however, that the
woman handling the cross-examination should not or will not be able to effectively impeach that witness. The point is
that the approach may need to be surgical and dispassionate, with care taken not to use the lawyer's personal power to
intimidate. While many males may be able to demonstrate the required sensitivity, this result is easier to achieve when
the physical presence, tone and volume of voice, body language, and other related attributes of the attorney do not
themselves set up an imbalance of power that jurors may think is unfair. Without the noise of perceived aggressiveness
interfering with the delicate but incisive examination, the female lawyer may be able to get the job done more effectively.
Now consider a different scenario. Let's imagine a case in which the client is an executive being accused of lining
his or [*27] her own pockets at the expense of shareholders. Research tells us that jurors are pretty unsympathetic to
"fat cat" C-Ievel officers and other executives. What strategy should be employed to "humanize" such a client? One
possibility is to soften his or her image through the lawyer chosen to conduct the direct examination of the witness.
A void pairing such a person with the most powerful, dominant (quite typically male) lawyer on the trial team. A better
choice might be to have a female lawyer or a lawyer of color (either of whom walks into the courtroom with less attributed personal power than the male lawyers) handle this aspect of the case. Care must be taken so that the relative power
balance between the lawyer and witness is not so disparate that the witness is seen as dominating the lawyer or the lawyer is seen as belittling or antagonizing the witness. That result might only magnify the problem you are trying to solve.
These issues of power balance do not come into play for opening and closing, where the relationship of lawyer to
witness is not present, but there is a relationship with the jury that requires consideration. For closing, the most traditional choice may well be the lawyer on your team with the most explicit power, who may be, as one of our colleagues
puts it, a "gray-haired male" or one with an imposing physical presence. However, given that jurors are equally impressed with the ability to communicate, expertise, experience, like-ability, and organization, these attributes should
also be taken into consideration. In essence, "power" can be increased by the aforementioned characteristics. Because
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the client and the jury may expect this lawyer to be the ultimate spokesperson for the client's interests at trial, it is important that he (or she) have established these abilities and assets early on at trial.
When race or gender is at issue in the case, choices for trial counsel are put in sharp relief. Consider a Title VII
case, where your client, a large corporation or perhaps a white male executive, is accused of racial discrimination.
Should an attorney of color be chosen as lead trial counsel? What message will be sent? There are no simple answers.
The choice might be a very powerful one, as jurors may believe the lawyer of color would not defend the company
unless he or she believed in the rightness of the company's conduct. However, if the company has an attorney of color
sitting at counsel table but not actively participating in the trial, the jury may draw the dangerous conclusion that the
lawyer is merely a token. Such a message may well lead the jury to be more likely to conclude that the company is insincere and perhaps even liable.

In a sex discrimination case, special considerations must be given to who will examine the complaining party. Care
must be taken to treat the plaintiff with dignity and not to take any action that will cause the jury to view her as a victim.
The right decision may be not to choose the most powerful male attorney on the team to conduct the examination, as the
imbalance of power might come across as bullying. The dynamics of having another female or attorney of color conduct
the examination might better serve your client's interests. By contrast, a different dynamic may be at work in examining
the defendant. The imbalance of power caused by having a white male conduct the direct examination might be beneficial to your case, as it may tend to portray your client as less powerful and therefore perhaps more sympathetic. Special
dynamics arise when the plaintiff is represented by a woman, who might be perceived as having a personal agenda to
advance in the case.
Matching race or gender may also be important in making trial team decisions. Take the example of an African
American male cross-examining an African American female, or vice versa, in a race discrimination case. This match
might tend to diffuse any perception that the race of the individual was really the issue. In the alternative, sometimes it
is simply more interesting ifthere is diversity--male/female, black! white--between the witness on the stand and the
lawyer at the lectum. Depending on the subtleties of the personalities and styles of the particular individuals, some diversity or difference might be essential.
The demographics of the jury pool and presiding judge are also part of the equation. The potential advantage of
having attorneys with whom jurors can identify is most striking in the context of voir dire. Jurors are often more comfortable opening up to others with whom they can identify, and this may be a powerful factor in their willingness to
share personal information. Thus, having an attorney of color address a panel in which there are a lot of individuals of
color may engender openness and disclosure.

In most circumstances, the women attorneys and attorneys of color will still represent a very small part of the trial
team. What, if anything, should they do to address the fact that they will likely stand out in the courtroom? There are
two choices: embrace standing out or attempt to blend in with the environment. Many women attorneys, for example,
express the opinion that standing out is exactly what they do best. They achieve the notice they need from the jury to be
memorable, and then they seek to impress with their competence and expertise in the courtroom. Others suggest that
women attorneys should attempt to minimize their differences so that their words and actions will be the focus for the
jury. They dress professionally, and while they may be feminine, they find their advantage in blending in with their environment, rather than hoping the jury will place additional attention on them. There is no right answer here--just issues
to consider.
For attorneys of color, the degree to which their skin color draws attention depends primarily on the venue and
whether or not they are in the minority or majority of courtroom participants. In San Francisco, an Asian American is
not going to appear to be "different" from the jury. The same applies to a Latino lawyer in San Antonio. These attorneys
may be noticeable because they look different from their white counterparts. But race and ethnicity are much less remarkable in these situations than the attributes of professionalism and personal confidence.
Lawyering is a complex business, and taking a case to trial tests every aspect of an individual lawyer's skills. The
fact that this process more often than not requires a team means adding a layer of decision making to an already complex process. The strengths of the individual lawyers are the backbone of a team's makeup, and this is just as true today
as it has always been. However, in the context of the type of case, [*28] the venue, and the makeup of the court, diversity on the trial team should be a consideration, along with all the other factors that should be weighed in making the
micro-decisions about which lawyer should handle which aspect of the case. A group of all white, male lawyers is inconsistent with the makeup of society, the images jurors see on television and movies, and, most likely, the jury pool
itself. The attorneys on a diverse trial team bring their individual skills, cultural values, and abilities to connect with a
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diverse jury panel. The personality and power dynamics that may aid in persuading the jury are more robust when there
is diversity on the trial team. A diverse team offers more perspectives on the issues. The essence of teamwork is the
melding of different points of view to achieve the best possible solution to a client's problem. And the best solution we
can achieve is what our clients deserve.

Lexisteexis"
FOCUS - 9 of 17 DOCUMENTS
Copyright (c) 2006 American Bar Association
Litigation
Fall,2006
33 Litigation 8
LENGTH: 7332 words
BALANCING
LAWYER BEHAVIOR FOR SURVIVAL AND ELEGANCE
By Tom Galbraith
Tom Galbraith practices with Meyer Hendricks, P.L.L.C., in Phoenix, Arizona.
TEXT:
Thwigbothem stands at the end of the mahogany conference table as the firm's new associates take their seats. Infront
of each place is a stack of Cl.E materials, including photocopies of newspaper articles, some, two decades old Thwigbothem is about to give a lecture that, rumor has it, he delivers every year. At the stroke of9:00 AM, he begins with a
rhetorical question.
Representing your clients skillfully within the boundaries of law and legal ethics is the most important thing you
can do in your new profession. Right?
Afew of the associates nod
No! The most important thing is to survive. Acting within the law and disciplinary rules is axiomatic, but it will not
assure your survival in the practice oflaw.
Although I had done nothing illegal or unethical, I have had the distasteful experience of sitting across the table
from an FBI agent while he read me my Miranda rights. You would be surprised how chilling those familiar words
sound when the right to remain silent belongs to you. Twice during my career, I have had law partners under consideration for indictment by the U.S. Attorney. Neither had done anything wrong, or even close to it. Among your CLE materials is an article by a local political columnist reporting that two members of the largest firm in our city are still under
criminal investigation for work they did on behalf of a prominent political figure, They have not been indicted, and I
doubt that they will be. But how would you like to read your names where theirs are, or experience the fear that those
lawyers must be feeling?
When I was a young lawyer, we had the Watergate affair, in which some of the best, brightest, and most ambitious
lawyers in the country found themselves questioned by a Senate committee on national television, indicted, convicted,
and disbarred. The nation's leading law enforcement lawyer, Attorney General Richard Kleindienst, was indicted for
perjury and pled guilty to a lesser offense. In your formative years, the national stage has presented another morality
play. A Rhodes Scholar and Yale Law School graduate, William Jefferson Clinton, faced impeachment charges and lost
his license to practice law. His advisor, White House counsel Vincent Foster, died by his own hand.
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In my years, I have seen talented, well-intended lawyers experience mental breakdowns, serious stress-related illnesses, divorces, bankruptcies, substance abuse, disbarments, and suicides. Three lawyers of my acquaintance have
been shot in work-related incidents, one of them fatally. Every example I give you is, I assure you, nonfiction. Most of
the lawyers involved were not marginal. Like you, they had exceptional law school records, and most were members of
prominent firms. Why do these tragedies occur? Let's look to the causes.
First, we are involved in a contest that we want to win. The theory underlying the adversary system is that the best
way to get all ofthe facts and all of the legal arguments out on the table is to pit the egos of the lawyers on each side
against each other. In this game, generally speaking, knowledge is power, and each contestant is expected to put her
client's best, and the opposition's worst, foot forward--that is to say, engage in partisan presentation of the facts.
Occasionally, a lawyer can become so obsessed with winning the contest that he loses track of the line between
proper and improper manipulation of knowledge. You will find an example of this in the article entitled "Did Law Firm
Hide Witness?" There, an uncommonly able litigator with a comer office at a fine Midwestern firm was held in contempt and ordered to pay $ 450,000 for secreting a witness--the highly impeachable president of his client's company-by having the officer secretly retire several months early and move to his planned retirement home, outside the subpoena power of the court in which the case was pending. When the opposition tried to subpoena the witness, the lawyer
supplied technically accurate but misleading responses to queries from opposing counsel and the court about his employment status and whereabouts.
Second are the economic pressures. You want to win, build your reputation, payoff student loans, make partner, attract business, and stockpile the bucks you need to achieve material Shangri-la. Or--and this is far more deadly--you
want to maintain the lifestyle to which you have allowed yourself to become accustomed. Just when your second child
starts college, a merger renders the loyalty of your main client precarious; you receive multiple unexpected, disastrous
rulings in your biggest case; and the in-house counsel who really created all of the problems implies that if you lose
another motion, you and your three helpers will be out of work. The Shark Tank, a book about the demise of Finley
Kumble, once among the nation's largest firms, illustrates how far amok greed can push supposed professionals. One of
its former partners actually went to prison for adding time to the hours reported on associates' time sheets. The recent
indictment of Milberg Weiss points to greed on a far grander scale.
Third are our clients. Even when they mean to, clients do not always tell you the truth. Some are intentionally dishonest, others engage in denial or are forgetful. Clients can be unrealistic, manipulative, too busy to pay attention to the
case, or for a variety of reasons, unwilling to authorize the work needed to do the job right.
Fourth are time pressures. Clients do not schedule their crises, nor do courts set deadlines, with the primary goal of
allowing lawyers to lead calm, well-ordered lives. Forgive a parable and my bad Cockney accent: A British sports car
enthusiast was out on a drive through the English countryside one pleasant Sunday afternoon when his progress was
slowed by a lorry ahead of him that was so wide he could not pass it on the narrow country lane. His frustration increased each of the three times the lorry driver stopped, pulled out a long club, and pounded the side of his truck before
resuming his travel. After the third stop, the sports car driver finally asked, "I say, mate, why are ye stoppin' me like
this?" The lorry driver replied, "Be glad I'm stopping. This here is a two-ton lorry and I'm carrying three tons of canaries. If I don't do something to keep one ton in the air, me lorry will break and you'll be stuck for good." Throughout my
career, I have had to pound on the side of the lorry, and even now, I worry that tomorrow the airborne ton of canaries
will land.
Fifth, to a surprising extent, we need to be needed. It is not an accident that many of us find ourselves working in a
service profession. When a client calls and wants you, not anyone else, to rescue him from an impending calamity, the
call can seem nearly irresistible. I remember a call late one afternoon from a bright, attractive lady whom I liked, an inhouse lawyer for a developer. She implored me to call the local newspaper as the spokesman for Citizens for Environmental Responsibility, an organization her employer had conjured up two days previously, to arrange advertisements
favoring rezoning for one of its real estate developments. My first impulse was to reach for the phone. IfI had followed
it further, it would have been me, rather than a lawyer from another firm, who was skewered two days later in an editorial for pretending to be the leader of a sham organization.
So we have identified the pressures, but what are the solutions? Fortunately, there are some, but they require vigilance and, sometimes, courage.
First and foremost, be a New Age lawyer. Share. At the first nanosecond, when you feel discomfort at the back of
your skull or hear even the faintest garbled whisper from Jiminy Cricket, share. Do not take it on yourself to solve the
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problem alone. If for no other reason than to have someone to share the blame with, go to another lawyer in the firm
who seems to have good sense and tell her about your concerns. If you have left the firm, talk to a good friend or mentor. Please, please, please do not be constrained by pride, concern about your career, or anything else. Although I do not
mean this as a challenge, I profoundly doubt you will be able to mess up a case in a way that none of the senior lawyers
in this firm has done before. Please let us use that experience and our greater objectivity to attack the problem. I have
only one caution: Follow the protocol. Be direct. Tell the partner, "I think I may have fouled up"--or words to that effect. I promise, we will be grateful, not shocked.
The second most important thing you can do is share immediately. I cannot emphasize enough the importance of
promptness. If you bring a problem to us soon enough, we almost always can fix it. But the longer you wait, the greater
the grip of the quicksand, and the harder it is to extricate the client or ourselves.
"The Perkins Affair," a chapter of James B. Stewart's book The Partners, provides a larger-scale illustration than
those I have witnessed. Perkins, a senior partner at a silk-stocking New York City firm, was initially in charge of the
defense of an antitrust case for one of the firm's major clients, Kodak, when the firm decided to bring in a new partner
to the firm with more trial experience to try the case. Perkins was in the process of reviewing some documents for production when the change occurred. For some reason, he put the boxes in a closet in his office, and the production deadline passed. Especially in his new, reduced role, Perkins felt embarrassed about his error and so said nothing. After a
few months, he even forgot about the boxes. Six and a half months into the trial, a witness testified about some documents that were not among those produced to the plaintiffs. During the judicial inquiry that followed, an associate found
the documents in Perkins's closet, and the firm brought them to court. Although the documents were not intrinsically
damning, by withholding them, Perkins had made their revelation explosive, particularly for the plaintiffs. Kodak lost
the trial. The firm lost the client. Perkins lost his job and his license to practice law. And all of it could have been
avoided, if Perkins had only disclosed his mistake earlier. Even earlier in the trial. Please, if something might be amiss,
share immediately.
You must also be mindful of what you say. In an earlier time and a different context, a popular saying went, "Say it
in flowers/Say it in mink/But never, never/Say it in ink." Do not write or say anything you would be ashamed to testify
about on the witness stand. "Well, maybe in most circumstances," you may be thinking, "but my advice to clients is
privileged." And this is true, up until the moment the client does something to waive the privilege.
Early in my career I found myself a witness in a case brought by a former client that tangentially involved some of
my legal work. There was nothing improper in the contents of the letters I was privileged to reread during my deposition, but I would have enjoyed the experience more had I suggested a meeting "to consider available options" rather,
than "to plot our next move." My discomfort, however, was trivial compared to what some of the authors ofattorney/client communications described in your CLE materials must have felt. Two articles contained therein describe confidential communications between partners at prominent firms and in-house lawyers at Charles Keating's American
Continental Corp. In each article, the lawyers tout their successes in using political influence to thwart government
regulators seeking to audit the books of American Continental's (it turned out insolvent) subsidiary, Lincoln Savings &
Loan. American Continental's receiver, Resolution Trust Corp., had no qualms about waiving privilege or, for that matter, about featuring those documents prominently in the multimillion-dollar suits RTC filed against each of the law
firms.
Be careful what you say around consultants who may later become expert witnesses. Everything you tell them is
discoverable. I'll never forget my opportunity to learn exactly how one of our young partners conducted his first interview with a potential expert in a products liability case. To assist him in learning a complicated subject, the young partner decided to tape record the interview. As the conversation progressed, the partner forgot about the recording machine
and drifted into unfortunate partisan coaching. It could have been much worse. I learned about the tape in time to replace the consultant before he was designated an expert witness--but at no small cost to the firm. Far worse is an incident reported in the Los Angeles Times article in your materials. There, an associate and expert witness who worked
closely together preparing a case developed a strong mutual attraction--a "relationship," I think you call it these days.
The opposition got wind of it and asked questions at trial designed to show that the expert might not be entirely objective. After the expert denied the existence of the "relationship," the plaintiffs attorney, like a divorce lawyer from an
earlier time, produced the photographs. You can imagine the rest.
Remember: On some occasions, other people tape record conversations, including law enforcement agents with (we
hope) warrants. More recent technical innovations provide other temptations for indiscreet communications. You are all
undoubtedly familiar with the following caution: If you intend to write an intemperate or controversial letter, let it sit
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overnight, then look at it again the next morning before sending it. It's ever so much harder to do, but apply the same
rule to e-mail. Print out what you've written that night and file your draft under "waiting to be sent." Next day (following up on an earlier theme) have someone else read the e-mail before you send it. Same for voice mail. If the object of
your call is not there, be very circumspect about what you leave on her voice mail, or simply ask for a return call. If you
rattle off an unprepared spiel in frustration, you may have an opportunity to reflect on what you should have said, after
you read the transcript of your outpouring attached to a motion your opposition filed.
Beware of advocate's myopia. Be sensitive to not only the underlying reality but also how it might be perceived.
Lawyers can become so focused on trees that the forest eludes them. The lawyer who was fined for hiding a witness
became so enchanted with carrying out his creative strategy that he lost track of what he was really doing.
Two of our partners committed a far smaller gaffe when they included the cost of a fancy meal with an expert witness as an expense in their fee application after a successful suit against the state. Although a footnote acknowledged
that this might be a debatable expense, the newspaper article scalding the firm for trying to feast at taxpayer expense
made no mention of the footnote.
Consider the judgment shown by the partner from a major Texas firm who, in a well-meaning but misguided attempt to inject some humor into a dry subject, displayed a chart entitled Environmental Decision Making (The Way It
Really Is) at a CLE conference. The chart was a tongue-in-cheek decision tree for dealing with environmental problems.
Although he got a laugh, be assured that no lawyer should imply publicly (or privately) that "hide it" or "sell it" are acceptable ways to respond to a known environmental problem. Environmental regulators and plaintiffs' lawyers in the
audience undoubtedly retained their copies of the chart for future uses other than documenting their attendance at the
seminar.
Another crucial point is to recognize your own limits. You all have been schooled that it is essential at a new-client
intake to provide a retention letter that defines the limited scope of the firm's engagement. The next step of this selfprotective process is to be sure that you do not inadvertently sidle into areas that are beyond the undertaking you have
defmed or--far more importantly--beyond the scope of what you know. When your project moves into an intensely
regulated area such as banking or securities law, it's alarmbutton time. Get somebody who knows the area involved.
I will never, as long as I live, forget a one-sentence letter a Mensa member and Harvard Law grad wrote to oblige a
new litigation client. It said: "In my opinion your company's securities were validly issued and can be sold to the public." Breathtaking. Simply breathtaking. A letter expressing the opinion of the firm on any legal issue, especially one
involving securities, must be authored by a partner expert in the area and subjected to peer review before it leaves the
office.
Tax law is another area where angels (who are, after all, pure intellect) fear to tread. When you settle a case on any
but conventional terms, it is tax lawyer time. This is particularly true when an opposing lawyer proposes an unusual
structure to provide tax benefits for his client. Once a named partner in one of our town's big firms made such a proposal to me. I turned it down after a tax lawyer confirmed my suspicion that I had been invited to participate in a tax
fraud.
Here are a few more intake cautions. That first client meeting is the moment of greatest potential delusion for both
lawyer and client. The client wants the lawyer to take the case and so may stress the strengths of the case while forgetting an annoying little problem or two. The lawyer is at once flattered and still in sell mode. She wants to demonstrate
both her acuity and enthusiasm for the client's cause.
In the process, the lawyer may forget to inquire whether there is any possibility that the claims against the client
might be covered by insurance. Do not rely on the client to answer this question. Review all of the client's policies with
your own eyes. Finding out that the client's homeowner's policy provides coverage after he has paid a lawyer $ 50,000,
even for a summary judgment win, chills the thrill of victory to a surprising extent. You will experience a related agony
if you win a right to recover attorney's fees for your client but failed to document your time with adequate precision to
prove it under the court's local rules.
Another early-stage mistake involves defense lawyers (contingency fee plaintiffs lawyers never have this problem)
who tend to focus first on developing a strategy to defend on the merits, leaving analysis of damages to a later day. If
the plaintiff cannot prove significant damages when that later day arrives, your client may be less than appreciative of
the brilliant work during the 200 hours you devoted to the merits.
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Once you accept an engagement, stay within your explicit authority. If you do not have client authority to make a
deal or a representation on the client's behalf--no matter how certain you are that the client would approve--do not do it.
You are the lawyer, not the client. Dire consequences can flow from assuming powers you do not have. Early in my
career, while on a developer-client's private jet after visiting one of his various upscale projects, the client told me he
had received notice that someone was trying to domesticate an ancient, improper out-of-state judgment for $ 200,000,
and asked whether I could go to the hearing the next day. At the hearing, I argued that because of the client's obvious
prosperity, no bond should be necessary to stay enforcement while I looked into the underlying merits. "Are you avowing to the court that your client's financial condition is so strong that no bond is necessary?" I nearly said yes, but then,
thankfully, I thought to say, "No, Your Honor, I do not have authority to make such a representation." Soon after, I
learned that when any but the most established developer owns a private jet, it is a good idea to require an advance retainer for your fees.
Always remember to get advance approval before making an argument that deals with conditions in the client's industry. On one occasion, just before my response was due, I came up with a helpful risk allocation argument in a dispute in a heavy industry products liability case. Despite my elation at this breakthrough, I fortunately remembered to
run the argument past in-house counsel. "Great argument," he said, "but don't make it. It could result in a very damaging
change in the way insurers write policies covering our products."
Be especially certain to obtain client authority before you talk to news media. You are not trained in press relations.
You do not know what other public relations concerns your client has. Ifthere is any possibility that a case you are handling may draw media attention, forewarn the client as soon as possible. Almost all large companies have P.R. departments or hire outside public relations experts. In-house counsel will put you in touch with the appropriate person who,
in most cases, will tell you to refer any media inquiries to a company spokesperson or, occasionally, will discuss with
you what to say. If caught by surprise by a reporter, say, "I cannot comment right now," and call the client immediately.
There is nothing, absolutely nothing your in-house contact hates more than to receive an angry call from her CEO, excoriating her for an inappropriate remark some idiot she hired (you) made to the press.
Sometimes you will be handed a case in which your client's leverage is so overpowering that it will present a very
different kind of danger. I refer to a case in which you have indisputable evidence that the opposing party committed tax
fraud, embezzlement, or another criminal act; should be subject to serious administrative penalties; or cheated on a
spouse. Especially in bitter litigation, your client may embrace this evidence as a godsend and urge you to exploit it in
the manner that will most quickly produce the client's best case result. Beware. What is a godsend for the client may not
be for you. The CLE packet of written materials includes copies of state and federal extortion and misprision criminal
statutes. Both are broadly worded. If you are not careful, your pursuit of criminal activity by an opposing party can lead
to entangling you in criminal activity of your own.
Never let your desire to solve a problem tempt you into becoming "counsel for the situation." Your only agency is
that which your client has given you. It hired you to serve its interests only. If at all possible, avoid representing more
than one client. Avoid even becoming an escrow agent to implement a settlement agreement because acting in this capacity even limitedly gives you duties to the opposing side. If circumstances require you to represent more than one
party, in addition to documenting conflict waivers, be sure you obtain the informed authority of all your clients before
you take any action that may affect their interests. This may seem to restate the obvious, but on a surprising number of
occasions I have seen good lawyers, as well as some bad ones, get themselves into deep trouble when they undertake to
represent multiple clients at the request of an important primary client, and then slide into a situation in which they
communicate only with the primary client's representatives. In another variation, the lawyer forms a partnership at the
request of a regular client and then becomes the partnership's lawyer. Wearing two hats when the one you are committed to serve develops conflicting interests can be lethal. Your materials include an appellate decision affirming a $ 3
million damages award against an "A-List" firm on just such grounds. Its malpractice policy, like most, did not cover
punitive damages.
The same case illustrates another obvious point: Change happens. On the eve of trial, the plaintiffs settled with the
defendant whose lawyers had been carrying the bulk of the defense burden. Suddenly, the lawyer for the remaining defendant found himself without the support he had been counting on. Observers tell me it was not his fmest hour. I have
seen and, I confess, experienced the same phenomenon with less dire consequences on more than one occasion. In several cases, I became overconfident because opposing counsel was "in over his head" or the judge's remarks and rulings
had all been going my way. Then a judicial rotation occurred, or the opposing party hired a new lawyer. When things
are going well in a case, do not tum on the cruise control. Necessity is the mother of invention. When your opposition
must confront necessity, be alert for invention.
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For the reasons demonstrated in my article "The Defense of Abercrombie," Vol. 17 No. 3 LITIGATION at 6
(Spring 1991), a copy of which is in your packet, never enter into any business transaction with a client--not even coownership of a sailboat--unless it has been cleared by the firm's executive committee--and it probably will not be.
Bear in mind that law is the last retreat of the dilettante. Maybe that is why lawyers have a tendency to assume that
they are skilled in areas where they lack training. A law degree, regrettably, does not confer omnipotence. Early in my
career, I had this point brought home with the impact of a mud pie in the face, when I appeared on behalf of a client on
a controversial water issue before the city council of a village in the hinterlands. That august body evoked comforting
memories of my high school student-council days, until it finished teaching me how far out of his element a city slicker
could be. In Mudville, coifis a pretentious word for hairdo. Where or whether you went to law school counts for zero.
If you don't know the territory, get a local.
After my crushing defeat before the city council, I was hesitant to walk that city's streets. Despite my protest that
the sight of me in council chambers might incite a lynching, my senior partner told me to return to monitor the next
Mudville council meeting. What to do?
Thwigbothem takes a deep breath, mops his brow, removes his glasses, and turns away. When he turns back,
Thwigbothem is wearing black Groucho glasses with the huge nose, bushy eyebrows, and black mustache.
There are things they don't teach you in law school.
Through this means, bless him, Thwigbothem has satisfied the state bar's commendable new requirement that in
order to qualify for eLE credit, all lectures must include a sight gag. He continues his lecture, still peering through his
Groucho disguise.
This is the part where I talk about substance abuse and mental health. To quote Pogo, "We have met the enemy, and
they are us."
When I joined this firm, people used to joke tolerantly about one of the older partners. "Burke," they would say, "is
the second-best lawyer in town when he's drunk, and the best when he is sober." The subject is not funny anymore. In
those days, clients were good sports. They did not sue their lawyers. Today, they do. This is one reason why our firm,
like most others, assigns a partner to assist lawyers who may have substance abuse problems. As it happens, I am that
person. My approach and that of the firm is remedial, not punitive. What's at stake is far more important than maintaining the firm's standard of practice (though that is undeniably important); it is the saving oflives of people who work
here. We make referrals to qualified rehabilitation counselors, help in interventions ifneed be, and are willing to consider any reasonable measures to assist those who work here to regain control of their lives. If you have a problem or
begin to suspect that you have one, please let me or someone else you trust know about it so the firm can help. If you
are concerned that someone else here may be afflicted, please, for his or her good, let me know. This is not ratting
someone out. It is helping the person and the firm. I will keep the source of my information confidential and will do
what I discreetly can to follow up in a constructive manner. If, despite my assurances, you cannot bring yourself to entrust the situation to the firm, the state bar has a confidential lawyer assistance program that has been very successful in
helping lawyers with substance abuse problems. Please make use of one of these resources.
Although lawyers as a whole are an admirable bunch, if your career is anything like mine, over the years you will
separately encounter lawyers with a veritable Wonderland of personality disorders. There will be the paranoid, who
makes putting a deal together an infinitely trying adventure and who can always find a rationale for settling a case he is
afraid to lose at trial. Occasionally, a dangerously glib sociopath who acknowledges responsibility only at verbal level
will add excitement to your life. You will encounter manic behavior and fmd more than one lawyer immobilized by
depression. To a person suffering from severe depression, suicide seems the only logical solution. Today's psychopharmaceuticals can control depression. I have lost two friends who quit taking their medications.
If you are extremely unfortunate, you may encounter a client or opposing party who cannot control rage or thinks
the voices in his head have placed him under your control. These people do exist. If either of these last two types comes
along, watch out. They are a threat to your life expectancy. If you must meet with individuals who you suspect are unbalanced in either of these ways, do so in a public place or with an accomplice. Better yet, if you can, avoid them.
The mental health I am more concerned about, however, is yours. You may not be surprised to learn that studies
show that law students as a group fall short in the "psychologically well-balanced" department. And this is before they
experience the pressures that make it a redundancy to say that a litigator has a stressful job. Add to those pressures the
demands of family and everyday adult life, and some of us become wobbly. This includes me. I have a particular sus-
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ceptibility to a disorder that is common among litigators: adrenaline addiction. Unchecked, it leads to an ever-increasing
thirst for more excitement through ever-increasing challenges at the office, and to neglect of all that is not fast paced,
including family. Adrenaline addiction, I believe, accounts for the high divorce rate and the numbers of troubled marriages that are common among those of us in the trial biz. What is the solution? If! knew one of universal application,
I'd be on the road giving seminars for big bucks. But what I can tell you is this: If you begin to feel depressed, overwhelmed, overcharged, or otherwise emotionally unsteady, talk to me, the managing partner, or your supervising lawyer. What we can do is refer you to a psychologist or psychiatrist, one who is competent and sane. Do not be afraid to
come to us. Your inquiry will not retard your career. In fact, as an example of cognitive dissonance, we will necessarily
think more highly of you because, with few exceptions, the senior lawyers in this firm--including me--at one time or
another have sought the assistance of mental health professionals.
Thwigbothem shifts his weight and removes the Groucho glasses. There is a subtle change in his tone.
You have chosen to accept jobs at a large firm. Experience teaches that some of you will not find some of the unavoidable foibles of a large firm to your liking and will leave. I trust that you will go on to make much more money as
plaintiffs' lawyers, or will settle accounts with partners here you now dislike, when you become general counsel to a
major client. I wish you other satisfactions that elude you here. But for those of you who stay: Yes, Virginia, there are
such things as law firm politics. But, no, Virginia, it is not wise for most associates to try to play them. Among every
250 new associates, there is one who is so politically astute as to be an exception to this rule. But if you happen to be
among the other 249, you will be relieved to learn that the collective acuity of the group you aspire to join can spot a
posterior-smoocher and is inclined to disapprove. Even more importantly, an associate who strives to make partner has
the wrong focus. Be task-oriented. Your job is to become the best lawyer you can be. If you accomplish that goal, you
will almost certainly become a partner, but if you do not, you will still be the best lawyer your abilities allow--in other
words, an exceptionally good one.
As a partner, you should make the finn need you more than you need it. Candor requires that I disclose that this
means, at a later point in your careers, developing your own book of business. Law firms, even benign ones such as this,
can change. The new managing partner can tum out to be an intolerant autocrat, or a steer can be elected to lead the
herd. The best way to gauge the health of a law firm is to monitor the extent to which it stays focused on external, rather
than internal, competition. If you become uncomfortable here after you reach middle age and decide to look for employment elsewhere, no prospective employer will care where you finished in your class or what academic awards you
garnered. Except in those rare instances when a firm needs a senior lawyer to take over the practice of someone who
died or is retiring, the decision whether to extend an offer to you will depend upon your book of business.
I have devoted a disproportionate amount of time to my first subject, survival, because without it, not one of you
will have the chance to be the elegant lawyer I want to persuade you to become. What does it take to be an elegant lawyer? First, some self-evident basics: (1) She is honest. The truth, the whole truth, and nothing but the truth. An elegant
lawyer does not mislead other lawyers. She does not bury an advantage for her client in an obscure definition nor include an unenforceable provision in a contract without identifying the provision and disclosing why it may be unenforceable. (2) He is tough without being rude. No matter what the provocation, he is polite and well spoken. He affords
respect even when it is not earned. He almost never files a motion for sanctions. Ifhis opponent sinks into the gutter, he
stays on the high ground. Or, as I have sometimes put it, in response to a personal attack, he does not respond in kind
but instead retreats into professionalism. (3) She is not part of the problem (as, far too often, lawyers are); she works for
the solution. (4) He is unflinchingly loyal to his client. He does not speak disparagingly of those whose bread he eats.
(5) She is a stand-up person. When a lawyer blames a mistake on a secretary or an associate when responding to an upset judge or client, she banishes herself from the league of the elegant. (6) He does not duck hard issues. He is the antithesis of the civil servant who disappears at crunch time and then papers his file to place blame on a coworker if something goes wrong.
Do not make gratuitous enemies. You will get enough of them by just doing your job. When opposing counsel tries
your patience, remember that someday he might become a judge. Never gloat when you win, and congratulate your opponent when she does. An elegant lawyer never brags. The letter in your materials in which the lawyer really does say,
"I did not get an AV rating for nothing," is self-refuting. Every time I see one particular young partner from another
firm, he repeats several times how much he loves to try cases. The real thing doesn't do that. Instead of intimidating, the
young man advertises his insecurity.
Many American Indian tribes in their own languages call themselves "the human beings" but refer to neighboring
tribes in less-flattering terms, such as "the dog people." Of course, I want you to have pride in our law firm. It is good
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for the institution at the same level school spirit is good for a high school. You cannot imagine how foolish (to say nothing of inelegant) a lawyer looks who projects even a hint of superiority when announcing that she is from Hinderblath,
Thwigbothem, & Banderdosch. Do not be insular. It is a mistake to limit your friendships to the comfort and convenience of intra- firm pals. Other lawyers possess an infinite variety of talents. The characteristics that drew them to other
firms and what they carry from those cultures can be instructive. If lawyers outside these walls respect and like you,
they will send you business and vote you into multitudinous honorific societies.
An elegant lawyer does not embarrass opposing counsel unnecessarily. I will always remember with gratitude a
lawyer who, during a meeting of lawyers and clients, sensed that I was unaware of a critical case and managed to make
me aware of it without alerting my client to my inadequate preparation. Another time, before oral argument, opposing
counsel gave me a copy of a critical case that had been decided the previous day, rather than stuffing it down my throat
(or elsewhere) after I had sung my opening song. On yet another occasion, my local counsel had obtained my pro hac
vice admission in what I later learned was apparently a sneaky, improper way. Rather than blast me, opposing counsel
asked whether I was aware of the impropriety. When I said that I was not, he did not contest my right to appear. I maintain an altar in my home for lawyers like those.
Elegant lawyers do not practice circumlocution or stuffy law prose. They communicate clearly, in unpretentious
language. They do not begin sentences with "To be perfectly honest with you," because this implies that previously,
they were not. Elegant lawyers do not pretend that they lack authority to initiate settlement discussion, and when an
elegant lawyer says "This is my final offer," it is. And elegant lawyers never trumpet their "good faith." Lawyers who
do, protest too much.
If a lawyer has a heart attack while jogging at the downtown YMCA, lawyers uptown will be talking about it before
he finishes crumpling to the ground. It is a fact of life: Lawyers are huge gossips. But the moment their gossip slips into
a discussion about clients--even where no privilege is involved--they leave behind any pretext of elegance. You will see
many bad examples. The Partners provides another one. Although the personal information in its chapter on the Rockefellers probably does not contain any sensitive, attorney-client privileged information, the family's lawyers must have
been among Stewart's sources. They should not have been.
Be careful where you talk about business. The frumpy lady on the other side of the plastic plants at a nearby lunch
dive might be your opponent's secretary. You do not know all the other people in the elevator or who might be in one of
the rest-room stalls. Although at times it may be necessary to give information to get it, in general it is better to be a
sponge than a faucet. There will be many occasions when opposing lawyers volunteer information helpful to your case
for no reason other than to hear themselves talk. I have never heard a lawyer criticized for being too discreet.
Of course an elegant lawyer practices the courtesies. She does not enter a default without first calling opposing
counsel to provide a final chance to answer. Although the elegant lawyer tries never to ask for extensions, she grants
requests for reasonable extensions in all but unusual circumstances, such as when her client is in a race with other creditors for a limited pot of assets. And in those cases, if possible, she forewarns her adversary in advance that this particular railroad must run on schedule. If she receives a letter containing her opponent's attorney-client communications-accidentally misaddressed by an assistant--she stops reading the moment she realizes what the document is, makes no
copy, and immediately sends the original back to opposing counsel. I sure wish my opposing counsel had done that
when it happened to me.
During litigation, when it appears that there might have been an inadvertent production of privileged material, the
lawyer stops reading, places the document under seal, and informs opposing counsel. If opposing counsel confirms that
the production was accidental, it is proper either to return the document or, sometimes, to ask the court to conduct an in
camera review to determine whether the claim of privilege is proper.
Punctuality is the courtesy of kings. This applies to telephone calls, too. This firm's founder never went home at the
end of the day without returning every call on his telephone message slips. That goal may seem a bit aspirational to
many of us, but to the extent possible, it is a worthy one. It can also make you a buck. Sometimes the call is from a potential new client or a referring lawyer who needs to reach a lawyer to do something immediately. First one to return the
call gets the business. On the other side of the coin, I have heard lawyers infront of their own clients tell a secretary to
tell an incoming caller, "I am not here." What an impression that must create.
Why should you try to become an elegant lawyer? Money is not the answer. There will always be a strong market
for junkyard dogs, and a segment of the client population will gravitate to shysters. This is not to say that the virtue of
elegance is necessarily without earthly reward. Over time, lawyers develop reputations. In their lunchrooms judges talk
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to one another about the lawyers who appear before them. They do not like lawyers who make litigation unnecessarily
acrimonious or expensive. They despise liars. There will be times at the bar when the most valuable asset your client
will have is your personal credibility. There will be others when, if you are an elegant lawyer, you will be able to make
deals that less trustworthy lawyers cannot. These may involve many millions of dollars. And if you are good at your
job, reasonably outgoing, and achieve elegance, other lawyers will refer you cases. I know some wonderfully skilled
lawyers who are jerks. I do not send them business, nor would you.
There are more important reasons to join me in striving to achieve elegance. It is an effort to pass from clever to
wise. What do you want in exchange for the most valuable commodity you have to spend: the limited minutes, hours,
and days of your life? Despite the pressures, we who practice law are so fortunate. Lawyer jokes aside, ours is a respected profession. We stand for something. What we do makes a difference. We are privileged to participate in a marvelous, multidimensional game that is fundamental to maintaining an ordered society. Through our daily efforts, abstract written principles are transformed into tangible reasoning. Viewed existentially, what we do is Justice.
We get to go from one difficult, usually interesting contest to another. Our cases have a beginning, middle, and end;
and we have a social as well as intellectual component to our travails. We can congregate in tribes or bands, or go it
alone. Often, we get to work in small, efficient teams. We must enthusiastically embrace our clients' causes yet simultaneously evaluate their cases objectively. Continuously, our conclusions (and egos) face the bracing, instructive challenge of dialogue. It would be an abuse of such blessings not to strive for elegance. But the most important reason to
seek elegance is simpler: It will make you feel better about how you spend your life.
Finished with his formal remarks, Thwigbothem holds up a vertical palm to quiet the polite applause.
Please, no hand clapping. If you find these thoughts helpful, as I hope you will, I would be grateful if you would recall them in your practice and, together with what you will have learned from your own experience, pass them on.
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CATS, DOGS, AND HAMMER HANDLES: THE PREDICTIVE VALUE OF JURY RESEARCH
By John C. Childs
John C. Childs is with Sonnenschein Nath & Rosenthal in Chicago, Illinois.
TEXT:
[*36] Who knows why juries decide cases the way they do? As trial lawyers, we need to believe that we can present a
case that will make the judge and jury want to find in our client's favor. Yet each time we stand beside our client to hear
a verdict read, the growing knot in our stomach discloses the truth--juries can be unpredictable. A colleague once observed that every time we hand over a case to a jury, we risk a verdict of "cats, dogs, and hammer handles."
The civil jury trial is very much a people process. Therein lies the uncertainty. How individual jurors think, feel,
act, and make decisions is as important to the outcome as the rules of evidence and procedure. The attitudes, values, and
life experiences that a juror brings to a trial will playa greater role in how your client's case is perceived than your most
compelling closing argument. Jurors perceive information differently based on a variety of factors, including their indi-
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vidual values, ethnicity, education, cultural orientation, religion, and upbringing. Understanding the background of your
jurors and how they make decisions is the trial lawyer's responsibility.
Winning a case requires persuading the jury. But how do we do that? Most trial lawyers agree that the starting point
is developing a theory of the case or case concept. Juries make sense of disputes based on facts presented in the form of
stories. If the story makes sense in light of their values, attitudes, and life experiences, they will adopt it. Jurors often
test your arguments and supporting evidence by saying to themselves, "This is just like ...," and then filling in the story
from personal experience. The effectiveness of a story can be judged by how it leads the juror to a particular conclusion.
Enter jury research. Good jury research is based on the social sciences, which can assist the trial lawyer in creating
an effective case concept. The disciplines of cognitive psychology and behavioral research have made a valuable contribution in a number of highly publicized cases--reportedly at great expense. The question is whether information developed by jury research can be used effectively--and economically--in everyday practice.
Jury research can be essential to formulating a case concept that provides jurors with a context and motive consistent with their own life experience. But convincing a client to invest tens of thousands of dollars to hire a jury consultant
is often a difficult sell. This is especially true when the client has had no past experience with jury research. Often,
however, describing the edge or advantage that jury research affords in pretrial preparation is enough to overcome initial skepticism. Like test marketing of consumer products, jury research provides insights into whether your case concept fits with a particular jury's values, attitudes, and life experiences. Using techniques similar to those used in market
research, it tests whether a jury in your particular venue will listen to and make sense out of your version of the case.
Watching a mock jury deliberate the facts of your case--and observing how your case themes can be marshaled by some
jurors to persuade others--can help clients become true believers.
More importantly, however, good jury research works. It can win cases by helping you weave cultural attitudes into
a case theory, defuse troublesome emotions, or determine the most effective sequence for presenting evidence. There is
no better testament than real case experience.
In a farm accident case, jury research helped us harmonize attitudes into a successful case theory on behalf of a
farm equipment manufacturer. We turned to jury research because we knew that, historically, farm accident cases have
been difficult for defendants to win because of Midwestern juries' widely held sympathies for farmers. Indeed, although
most Americans are not farmers, we have special feelings about farmers. These feelings were a factor in the mid-1980s
in several large, well-publicized jury verdicts in the Upper Midwest against farm equipment manufacturers. A 19-yearold Cokato, Minnesota, farmer, for example, won $ 3.9 million for injuries he suffered in an accident involving a grain
auger. The award included punitive damages.
[*37] Our informal survey oflocaljury verdicts confirmed that farmers who were guilty of contributory fault in
operating their farm machinery were more likely to recover verdicts, despite their conduct, than any other type of careless plaintiff. This sympathy for farmers presented a problem of genuine concern for manufacturers of farm machinery.
It was the underlying psychological problem we faced in a case involving a com-picking machine.
The setting was rural Western Wisconsin. The 55-year-old plaintiff was raised on a farm and had always been a
farmer, cultivating 200 acres of com on a farm that had been in his family for generations. His combine, a 15-year-old
machine he'd bought used, had clogged on him in the past. One fall night, as he was working to get his crop in, his
Model 170 com picker clogged. The instructions on the machine stated clearly that the power must be turned off before
repairs were made. Despite the warning, the farmer testified at his deposition that he had to leave the machine running
when it clogged because otherwise he would not have known, after he pushed on the clog, if it was unclogged. Besides,
he testified, it took too long to shut.the machine off.
So, on the night of the accident, as many times before, he climbed out the back of the tractor, behind the seat, and
knelt on a thin metal covering over the fan. He acknowledged that he was not supposed to be crawling back there; but
the alternative was to get off the tractor, walk to the back, unclog the machine, and then walk around to the front and his
seat. It was just too much trouble to do it the right way. Kneeling on the metal fan casing, he reached down with both
hands and unclogged the cornstalks that were jammed in the arms and levers. As he turned around, his sleeve caught on
an uncovered gear, and his arm was pulled into the mechanism. The farmer's arm and hand were mangled so badly that
they had to be amputated and replaced with a hook.
The farmer's position was that the Model 170 com picker was defectively designed. He argued that no matter how
well the machine was maintained or how much he tuned it, it would clog shortly after being out on the bumpy fields.
Moreover, he contended that the gear should have been covered and that, in fact, it was covered on the next year's ma-

Page 19
28 Litigation 36,

*

chines. The company that manufactured the Model 170 com picker countered that the gear that caught the farmer's arm
was guarded by its location and if the farmer had not been in a place where he was not supposed to be, the accident
would not have happened. The machine's tendency to clog was due to poor maintenance. Most importantly, the machine
should have been shut off whenever there was a problem. There was a metal plate within plain view that told the operator to shut the machine off during maintenance. Also, he should have walked around to unclog the com picker. In sum,
the manufacturer's position was that the farmer was very careless in the way he maintained and operated the machine
and, although they were sorry he lost his arm, it was his own fault.
It was a typical farm injury case with a significant chance the defendant would lose (despite the law) unless the favorable bias juries had toward farmers could be overcome. To accomplish this, we used jury research for a better psychological and sociological understanding of jurors' attitudes.
The first phase of the jury research involved an extensive juror survey aimed at learning what the jurors thought
when they heard about the case. What issues did they believe must be decided? What did they think happened? What
was at stake? What were the motivations of the parties? And, as they wrestled with the right and wrong of the situation,
what were the values and attitudes that would drive them to decide the fair outcome? Because we were trying to understand how people in urban, suburban, and rural areas felt about farmers, the first phase of the survey was designed to
explore people's attitudes about farmers, farm equipment, and farm equipment companies.
The second phase of the jury research involved a mock trial conducted in a demographically similar venue, designed to test people's responses to a hypothetical fact situation based on the actual case. The best plaintiffs case and the
best defendant's case were presented and the deliberation studied. The point of this jury analysis was to create a case
concept [*38] grounded in the attitudes and values of the jurors.
The results were fascinating. We learned that no group was more critical of farmers than other farmers. Most other
people tended to forgive the farmer for carelessness in handling obviously dangerous farm machinery.
We also learned that jurors viewed the
busting sod, tackling the elements, growing
and embodied those values that our country
Norman Rockwell picture of the farm table
break.

farmer as an American hero. He was the self-reliant pioneer, heading west,
food, and achieving the American dream. The farmer was close to the soil
holds dear. He was tough, rugged, independent, and free. It conjured up the
at Thanksgiving. Little wonder that American juries so often gave farmers a

At the same time, we learned that prospective jurors looked upon farm equipment companies with some favor.
People readily acknowledged that there were dangers in working around farm machinery. They were comfortable with
the idea that some dangers were unavoidable and that a farmer had an individual responsibility to be careful around
dangerous machinery.
How could we use this information? How could such insight into these attitudes contribute to an effective case concept? The answer was that a jury would accept the idea of individual responsibility for personal injuries from accidents
with farm equipment--but not if it was presented as a direct challenge to the farmer's behavior. The case concept that
evolved was to present the farm equipment manufacturer as a partner in the pioneer struggle, working with the farmers
to bust the sod and grow the food, a part of that same tradition. In the new picture we would create, the jury would look
through the dining room window of the farm family's Thanksgiving scene and see the faithful tractor in the yard.
The results of this jury research dictated the case strategy. We wove the themes of self-reliance, individual responsibility, and living with the natural consequences of one's behavior through our opening statement, the closing argument, and the testimony of the witnesses. The language and imagery we used throughout the trial were designed to connect to these themes about a farmer's behavior.
Selling the case concept began with the questions on voir dire: "What have you heard about any farm equipment
companies?" "Tell me about machines in your house that involve risk of injury." "Is there anything necessarily wrong
about a machine that can cause injury if it is not used properly?"
We reintroduced these themes during the opening statement: "You will hear how ... this machine, in particular, was
developed through working with farmers to improve their ability to work the soil and harvest their crops ... how it was
tested by those very farmers who would later make it the most popular machine of its type."
[*39] Then we repeated them again during the final argument: "You are expected to take reasonable care for your
own safety. You are not expected to have others take care of that for you. It is a value called self-reliance. It is called
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being responsible for what happens to you. We all make choices in life. If something happens, you have to take responsibility. You know that any moving machine is dangerous. There are moving chains and sprockets that can cause injury.
The rollers are dangerous. He knows that ... he has been a farmer. Any farmer knows that these things are dangerous.
There is no warning in the world that would have told him anything that he did not already know about the dangers of
machinery. The plaintiff put himself in a perilous position, and he failed to take the proper precautions."
The case concept was persuasive, and the jury found for the defense.
In another case, we used jury research to develop a strategy for defusing hostility toward banks in a suit filed by a
smallbusiness owner against our bank client. In the late '80s, the Upper Midwest experienced a rash of wrongful lending
cases associated with a collapsing rural economy brought on by high interest rates, slumping real estate values, and soft
agricultural prices. As farmers and small rural businesses defaulted on their loans, banks responded by pulling the loans
and foreclosing on their collateral. Debtors, aided by creative plaintiffs' attorneys, filed suit against lenders, claiming
that these lenders had themselves created the crisis by forcing money on bank customers when economic times were
good, causing them to overextend themselves. They also claimed that the lenders' practice of closely controlling the
financial and business decisions of their customers created constructive fiduciary duties that were subsequently
breached. Rural juries found these new legal theories compelling, and several large banks were hit with significant adverse verdicts.
We were retained by a lender who had been sued in Montana by a small company that wove woolen sweaters. For
eight years, the bank loaned money to the plaintiff. After a generous loan, the bank placed its own bank loan officer on
the board of the plaintiffs company. Increasingly, the bank controlled the plaintiffs business decisions by exerting tight
control over the finances. When it became apparent that the company could not repay its loans, the bank foreclosed on
its collateral, causing the company to file bankruptcy. The plaintiff claimed that the bank's negligent lending practices
drove the company out of business.
At the outset, we hired a jury research consultant to help develop a persuasive case concept. The problem was obvious: Most people do not like banks. Anti-bank sentiment seemed particularly prevalent in this jurisdiction and had the
potential to determine the outcome of the case. The results of the early focus groups showed that even jurors whose
support we expected, based on demographics, voted against the bank.
What was the source of these deep-seated feelings? We found that two sentiments predominated. First, there was a
general feeling that banks were only out to make a buck and had no concern for their customers. Added to this were the
bad personal encounters with banks experienced by many people in this rural Montana community. What emerged was
a picture of people worried about being able to make their car payments and keep up with their mortgages. Consequently, our potential jurors reacted negatively toward the bank's foreclosure. The attitude was most acute among people who had bounced checks or recently switched banks because of disputes over account errors. Their deep-seated mistrust for banks stood in the way of their accepting our client's defense.
The initial phase of our jury research confirmed that widely held juror feelings were preventing jurors from listening to our case. Repeatedly we heard jurors in focus groups describe their own negative experiences in applying for
loans. They recalled sitting in an office in front of some young, self-important clerk and having to bare their financial
soul. They felt vulnerable and embarrassed. Every detail of their personal and financial life was laid bare. This experience created, for many prospective jurors, an emotional barrier that we needed to overcome before they would be open
to our case.
The plaintiffs case focused on the idea of being "forced" by the bank in various respects--it was a key word in
much of the case. The plaintiff was "forced" to accept bank terms that he did not want; he was "forced" to hire and fire
people; he was "forced" to comply with bank rules that damaged his business; and, finally, he was "forced" out of bus iness by the bank when they could no longer squeeze a profit out of him. The word "forced" resonated strongly with the
jurors' feelings about the bank's role as forecloser.
The other important plaintiffs theme, which tied into these prospective jurors' life experiences, was their view of
the relationship between a bank and its customers. They accepted that, when a bank lends money, it becomes a partner
with its customers. These jurors embraced the idea that being partners means that you share rewards, you share risks,
you share decisions, and you each do what you do best. The bank was good at financing, and the plaintiff was experienced at manufacturing; so the relationship should have worked. If the plaintiff fails because he is inept, the bank should
fail because it went along with him. Ifthe plaintiff fails because he makes a bad business decision, the bank should fail
because it did not correct him and should have known better.
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Finally, the research showed that many prospective jurors felt the bank had abandoned the plaintiff. In this Montana
community, the people knew what it felt like to be abandoned. They were abandoned by the copper mines, by local
business enterprises that moved out in search of better markets, and by insurance companies that would not fairly compensate injured miners. This group of prospective jurors felt strongly about now being abandoned by their local banks.
Based on extensive jury research, we arrived at a case concept built around the idea of what it means to be an entrepreneur. The plaintiff was a businessman who took risks and hoped for rewards. He won some and he lost some, and
the bank backed him to the maximum extent it could. In the end, he lost his gamble on the sweater business.
The strategy that we employed at trial was to present the plaintiff as an entrepreneur by describing in great detail all
of his past business successes. His track record of success was [*40] based on his hard work and his willingness to take
risks for significant rewards. During the plaintiffs cross-examination, we had him describe in detail the success of his
first business venture, making disposable sleeping bags for the government, and how that led him to approach the bank
with a new proposal for making sweaters. He testified how he had researched it, developed a business plan, and conducted market research; he believed it was a business opportunity that was good for the community.
The theme of entrepreneurship also was carried into the testimony of the bank's witnesses. They told how the plaintiff kept coming back to the bank for more money because things kept going wrong. The plaintiff experienced problems
with equipment, with employee training, with the yam, the dye, the transportation--all of which hurt his production,
ruined his profits, and made the bank's commitment grow and grow. During this time, the bank trusted the plaintiff and
gave him the money he needed to continue.
However, after years of trying to make it work, it became clear to the bank that the situation would never improve,
the endeavor could not be saved, and the plaintiff was over his head. The bank then tried to help the plaintiff by hiring
for him people who knew how to make it work. It still did not work, and the bank had no choice. Rather than throw
good money after bad, the bank had to stop using its money on such a losing proposition.
An equally important part of the strategy was to call numerous bank employees, to personalize the bank. The image
of a lender had to be recast as that of a responsible protector of the jurors' hard-earned monies. What does a bank do
with monies deposited in savings accounts? It lends that money so it can pay the saver interest. It puts that money to
work in the local community. The bank's customer and the bank work together to grow the customer's interest. Consequently, when a loan is not repaid, it is the bank customer's money that the bank seeks to protect through foreclosure.
By describing the basic business relationship, we could defuse jurors' hostility toward banks, thereby allowing the jurors
to hear and agree with the defense.

In the end, the jury was persuaded by our jury researchtested theme that entrepreneurs succeed or fail based on their
own decisions and judgments. This is what risk taking is all about. Had the plaintiffs business been successful, there
would not have been a case. Poor losers blame everyone else for their failures.
In addition to developing a case concept, jury research can reveal the most effective sequence for presenting evidence. For example, in a large, complex toxic tort action, the case theory often is a combination of several case themes,
which can be characterized as "science/causation," "good company," and "bad plaintiff." Although each case concept is
tailored to embrace juror attitudes and values, the order in which they are presented, we learned, can be outcome determinative. Such was the case in defending a former capacitor manufacturer who was alleged to have disposed of PCBs in
a South Carolina river.
During the 1950s, our client made capacitors that were filled with PCBs. It was alleged that, when the PCBs were
poured into the capacitors, some of the PCBs spilled onto the floor. This PCB-laden liquid ran into troughs cut in the
concrete floor that channeled this waste directly into a nearby river. Several miles downstream, the residents of a small
neighboring town used the river for swimming, washing clothes, and fishing. A suit was brought by 147 of the town's
citizens claiming a host of medical problems ranging from headaches to birth defects, from exposure to the PCBs.
Several mock jury research exercises revealed just how difficult it would be to win the case. We learned that, from
the mock jurors' perspective, this was a case about a careless corporation that polluted the environment with a chemical
and that any chemical was presumed to be dangerous. Because most of the mock jurors were predisposed to believe that
PCBs were toxic and could hurt people, they were ready to find some kind of medical link between the plaintiffs'
claimed illnesses and PCBs. They were also ready to accept that the company "probably" knew PCBs were dangerous
yet kept dumping them in the river. Jury focus groups demonstrated how certain internal documents reinforced the perception that the company concealed its early knowledge that PCBs were hazardous. At the same time, some of the mock
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jury panels reported that, although they held the company responsible for polluting the river, they recognized the concept of pollution was different in the 1950s and 1960s than at present.
As we tested various case concepts, we saw that the order in which we argued our case themes mattered. In our initial jury research exercise, we led with our hard-hitting bad-plaintiff case, followed with our science case, and ended
with our good-company testimony. The result was that jurors began countering our case from the beginning, effectively
closing their ears to the balance of our presentation: "Who does this PCB company think they are, 'blaming' these injured people?" Trying the victim at the outset was too heavy-handed.
By changing the order of our presentation, we had greater success. We began with our good-company case, familiarizing the jury with our company employees and its history. We confronted our internal documents, which plaintiffs
had misconstrued. Addressing head-on what the company had done during this time period allowed the jury to place a
personal face on our client. We had no illusion that the good-company case, no matter how strong, would win the case.
At best, we hoped it would neutralize the harmful internal documents by providing context. The good-company theme
was followed by our science/causation presentation, and we ended with the bad-plaintiff case. It was only after the jurors were familiar and comfortable with the company and heard the scientific case, that they were ready to be critical of
the plaintiffs' actions.
This case concept, which flowed directly from the jury research, resulted in some significant strategy discussions.
From the outset we had to respond proactively to some of the harmful company documents by placing them in historical
context. This meant leading with our local company witnesses who, with the aid of historical company photography,
tried to take the jury back to the 1950s and 1960s. We asked whether it was fair to [*71] judge the company's conduct
by today's environmental standards. We prepared a demonstrative exhibit that placed company decisions on a time line
with historical events that the jury would recognize, such as the Korean War or Sputnik. Central to their testimony was
their statement that they did not believe their plant practices, at that time, would cause pollution or harm. These employees testified that they also lived with their families in the same community and looked to the same river for recreation.
The good-company case was followed by our scientific/causation arguments. The key was local physicians--doctors
who had treated patients like this group of plaintiffs in this area for their whole medical careers. We were fortunate to
find an elderly Dr. Welbytype local practitioner who examined all ofthe plaintiffs and testified that, as a group, they did
not display a greater incidence of disease than the rest ofthe community. There were no unusual patterns of illness. The
plaintiffs had PCB levels in their bodies that were typical levels in the general population. If PCBs had damaged the
plaintiffs' health, shouldn't it have been noticed by their family doctors?
Finally, in keeping with the sequencing strategy, we introduced evidence that the plaintiffs' lifestyle choices of alcohol, drugs, and tobacco contributed to their current medical conditions. On the basis of prior deposition admissions,
we were able to show that the plaintiffs had been less than truthful about their medical conditions, casting doubt on their
credibility. In the end, there was ample evidence for a jury to fmd that the plaintiffs were unworthy of any compensation.
Two back-to-back defense verdicts in a court-administered summary jury trial confirmed that the sequence of the
presentation was critical to our success. Post-verdict interviews revealed that jurors were not going to let this group of
plaintiffs recover for alleged injuries that were no different from medical problems experienced by the population as a
whole. Once again the jury research provided insights on how to structure and explain a case in a way that jurors could
hear and accept.
Obviously, trial lawyers can use their own judgment and experience in analyzing and presenting their case. Clients,
however, are increasingly encouraging their trial counsel to use the expertise and techniques offered by jury consultants
in order to gain insight into outcome-determinative concepts. Whether a case involves a farm accident, lender liability,
or complex toxic torts, jury research used in the creation, presentation, and implementation of its concept maximizes the
chances of a favorable outcome at trial because it recognizes the reality of how jurors make decisions and resolve conflicts.
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COMMUNICATION
MORE THAN JUST WORDS
by Kenneth P. Nolan
Kenneth P. Nolan, former editor-in-chief of LITIGATION, is with Speiser, Krause, Nolan & Granito in New York City.
TEXT:
[*6] Only my mother ever called me Kenneth. I was the Bean, as in string, which somehow later became Beano. My
pals were Mo Maloney, Otis O'Dea, Haj Hajjar, Koch Conway, Ferry Ferraiolo. Pick, as in toothpick, was skinny. The
Whale was not. Whistler had a lisp. The Pope actually said his prayers. Bingo Young's brother was Bango, and when a
cousin visited one summer, she became Bongo. There was Scratch McCann, Sneezy Sesso, Moon McNally. Deucey
Doyle always bragged about his two cousins. You were Lefty or Red or Falcon (his family was from Malta). Even after
we married, telephone conversations were "Hello Bitty, this is Pick, is Koch home?" Instead of "Hello Elizabeth, this is
John, is John home?"
But that was the problem. In my Brooklyn neighborhood of row houses, if your mother screamed out the window,
"Time to eat, John" or Robert or Kathy or Mary, 20 kids would turn. Of course, there were more than 100 on my block.
And children were usually named after a relative. So we had Big Rita and Little Rita, whose sister was Dolores named
after her aunt, who also had a daughter Dolores. Big Rita's son was Jack, named after her brother who also had a son
Jack. And Big Rita's husband was Clyde Mooney whose nickname, of course, was Sunny.
So at the age of reason, six according to the Baltimore Catechism, we learned how to grab our
If you asked for Jimmy Greushaw, rather than Chin, you were immediately seen as alien, someone
only did you have to know the nickname, but you had to know when to use it. Never to his mother,
father-okay on weekends, chancey during the week. Never in school, but always in the schoolyard

audience's attention.
not to be trusted. Not
sometimes to his
or street.

And that is really all you needed to communicate those many years agc--the nickname, some sense as to when to
use it, and a loud voice. Today, of course, it is different. My four kids and their friends have few nicknames. Sure, one
of my daughters is Nols, but only to her soccer teammates. Instead ofa million Billys and Susies, every child is individually named-- Trafton, Brekke, Reid, Britt.
Maybe at one time a trial lawyer could go a long way knowing the judge's nickname and learning what the jurors
were called. A smart suit, an Ivy League education, and white hair and skin were all that was needed to convince the
judge, capture the client, sway the jury. But those days are gone. Words are not enough. You must be able to communicate not only to your secretary but to your clients, the jury, the world. The days of rich white boys running the legal system are past. Forget it, it is past. Indeed, the Johnnys of my daughter's P.S. 102 are now Mohammed or Yuri. The bilingual program includes Arabic, and even the local Catholic high school has a room set aside for the Muslim students
during Ramadan so they do not have to watch their classmates scarf down veal parmigiana heros. The trinity of my
youth, Ireland, Italy, and Israel, has been replaced by the 145 languages and dialects spoken in the New York City
school system. Next to the house where I was raised and my sainted mother still lives, the neighbor is not from Dublin
or Palermo but from New Zealand. And when the gay couple down the block goes on vacation, my mother waters their
plants.
Litigators must communicate to all. And in this global economy, many are women or from places that we once only
read about in National Geographic. We must deal with different cultures, ethnic backgrounds, and religions not only
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internationally but in our juries, at our client's headquarters. If you want to win the client, convince the jury, persuade
the judge, adapt to a global world, a changing world, a world in which you are no longer in control, you must work at it
constantly. It is not as easy as it once was.
Communication
is not just talk. Once there was Franklin Delano Roosevelt and John Fitzgerald Kennedy, now it
is Bill Clinton and Bill Bradley. Even Al Gore, patrician to the core, would sell his soul ifhe could just boogie on the
dance floor [*7] or at the lectern. Watch the politicians and their rolled-up sleeves, open collars, and blue jeans.
George W. and his good 01' boy twang. Al Gore hires experts and takes polls to determine if voters like brown or beige.
Everything is scripted.
Sure, if you are arguing to the Second Circuit, words are all you need--in your brief or from your lips. But not in the
real world where perception is reality. How you look is often as important as what you say. Your dress, your manner,
your style shout to a public more attuned to the visual than the oral. Al Gore smooched his wife at the Democratic convention--see, I am not Bill, I actually like my wife--and he jumped 10 points in the polls. It is rare that a movie with
moving and insightful dialogue grosses $ 100 million. Instead, it is trains blowing up, cities being zapped, and dinosaurs
stomping a bus. Visual effects sell tickets.
Maybe the decline in the spoken and written word is related to the lack of emphasis in the schools. My kids seem to
write more essays than I did, but they have never taken a speech course, which I had to do in both high school and college. Kennedy and Reagan are the only politicians since the end of World War II whose words are historic. And you
will never have a memorable phrase from Bill Clinton, except for "Most of the time I wear briefs" or "I did not have
sexual relations .... " And judges are graded not on their written opinions, but on how many cases are resolved. Speed
wins promotions. Ifa TV show does not immediately enthrall, click to another of the myriad stations. There is always
something else. Language is ignored. It takes too long, it is not glitzy. It takes thought. It is in black and white.
To win the election, you act sincere on Oprah, dress like Regis, and joke with Leno. You are one of the guys, and
you love your family. Who cares about plans for Social Security or foreign policy. People vote not on policy issues but
on whether she is a good person, is like one of us. My father always voted for Louie Lefkowitz, an old-time pol, simply
because he was born on the Lower East Side where my grandmother was raised. What Louie's politics were--who
cared? He came up from the streets, he understood.
So it is with us lawyers, too. In a beauty contest, there is not much difference between you and your competitors.
You often are successful on the intangibles. Do not forget them. So look the look.
Examine your dress, your jewelry, your business card, your Web site. All will be noticed. The look and feel of your
firm brochure, your bio will be judged. One of my partner's clients was sued in a class action and needed a firm that
specialized in defending such cases. He referred our client to a 400-lawyer firm, good friends and excellent lawyers.
One bio had a typo. Be careful. Most potential clients will see your "propaganda" before they meet you. A recent client
complimented me (I think) when she said that whoever compiled our firm literature did an excellent job. I was retained
because I hired a professional who tastefully presented our firm. I hope my legal talent played a part in my client's decision, but I did not cross-examine her on the issue. I did not want to know the answer.
And no detail is too small. In the Cali, Colombia, plane crash, the son of the decedent momentarily forgot that he
failed to earn a high school diploma. At his deposition, he testified he was starting law school. This statement not only
hurt his case but also caused the defendant to move to dismiss his claim and ask for legal fees, which I thought was a bit
much. So in my opposition, I attached a copy of the attorney's bio from the Net, and I ridiculed his somewhat embellished bio and gleefully pointed out his misspelling, "Columbia."
Consider who to send to the beauty contest or the court conference. Everything sends a message. Do not bring the
70-year-old senior partner who cannot tum the computer on to capture the dotcom business. If you do, emphasize his
political connections. It is always good to have a few people of varying ages to show experience, vigor, and ambition.
Too many is a turnoff. It shows desperation. Rather, take the client around to other offices, show them that real lawyers
work there on real legal matters. Youth is always welcome, but experience is invaluable.
Your offices, your personnel, your decorum will be judged. I once wore a double-breasted suit to meet potential
clients, and I was informed I was not hired because I looked like I was on LA Law. Maybe she was just being kind. But I
do not wear those suits anymore.
Know your audience. Growing up in Brooklyn, you learn some truths quite early. Manhattanites think you are big
hair and muscle T-shirts, and everyone else in America thinks you are scum because you live in New York City. It took
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me only five minutes of argument before a judge in Cleveland said, "Mr. Nolan, I don't care how you do it in New
York." And I thought my argument was restrained.
Since my plaintiffs personal injury and wrongful death practice (including representing victims of aviation disasters) is local, national, and international, I know not to walk into a Lubbock, Texas, courthouse without a local lawyer
who knows the courthouse and the people. To a Texas jury, I talk funny. And I do not get country music.
Not only must you know what you can do, but what you cannot. Suppress your ego. Your high school French really
sounds like high school. Employ a good translator, preferably one who was born in the country of your clients. Learn
the customs, traditions, the do's and don'ts, whether in Tuscaloosa or Tokyo. After lunch with my German co-counsel, I
grabbed the check. He became very embarrassed, and the woman at the next table began to laugh. What is a ritual in the
United States was rude in Germany. Talk to local lawyers. [*8] With only six degrees of separation, you can always
connect with someone who knows the ropes. Read local newspapers. They are all on the Net.
If you are trying a case in a different jurisdiction, spend a few days watching the judge, the clerks, the jurors. Eat at
the local diner and eavesdrop on conversations. Stop by the sports bar; stroll through the mall. Open your eyes and ears
to local concerns.
Use mock juries. Hire a jury consultant, and gauge your strategy against real people, not just your partners. Watch
them tear apart what you thought was best. Tailor your trial to what works. Sure, your adversary's case is a piece of garbage, and truth will prevail, but ajury trial is a contest. The loyal, hard-working mother of two is often dumped and
stiffed by her husband who cares only about himself and the other woman who looks like she stars in Sex and the City.
The righteous sometimes lose. And do you wish to win in the courtroom or in your mind? Even Jack Kennedy, while
preparing for his first debate with Nixon, told Richard E. Goodwin, later a White House assistant, "Remember, Dick, I
don't want to make policy, I want to make votes." If you wish to make policy, do it in your summary judgment motion
or on appeal. At trial, win votes.
The Net is a wonderful tool and should be used. Run the judge's name, learn where she attended college, her family
background, her extracurricular activities, articles written, speeches given, the gossip, the eccentricities. Research not
just the legal opinions but everything you can find. Talk to the local bar. Discover the intangibles=irascible or serene, a
stickler for decorum or loose. Tailor your argument, your papers accordingly. Do not be so proud that you ignore the
judge's tendencies. After all, you want to win. And despite all the politically correct rhetoric about "it's how you play the
game that counts," winning is a blast. Ask any eight-year-old kid playing tee ball.
The same applies when you are competing for business. Use the search engines to learn as much as possible about
the corporation and the persons interviewing you. Find an outside intereso-antiques, travel, family, golf-that you share.
Subtly mention it during your conversation. Do not be a sycophant, but obtain information and then use it to your advantage.
Know your stuff. All style without substance loses sway after 10 minutes. If you believe the public relations materials strewn about the reception area, no one has ever lost a case, and every victory was smashing. Sometimes fake wins,
but rarely. In the world of the educated consumer, whether client, judge, or jury, knowledge is imperative. Without it,
you lose. You have to know the law, the facts, the witnesses.
Years ago, I was trying my first big case, obstetrical malpractice involving a severely brain-injured girl. My opponents were two seasoned lawyers, and the hospital attorney was particularly smooth, with an excellent reputation. After
jury selection, the hospital settled for more than I expected (or demanded, but that is for another article). After openings,
the attorney for the doctor also settled and, as we were walking down the corridor, said, "You know, we could have
done a job on Frank (the hospital lawyer). He didn't know the medicine." I then realized that even though I was a bit
green, knowledge beats experience time and again. Frank knew how to try a case, but without the requisite knowledge, I
would have been more effective because I knew the file and the medicine.
So, there is no substitute for preparation, the mind-numbing work of poring through documents, memorizing depositions, researching the law. And you have to know it all. Sure, you need assistance, but if you are taking the deposition,
trying the case, your adversary will immediately know if you have not mastered the facts. This is true even in ADR.
Why would your adversary settle a case fairly if you are fumbling for documents or cannot refute a point by quoting
deposition testimony?
Juries are rarely fooled. They want to do the right thing=decide cases on evidence, not argument. A well-organized
presentation with interesting and pertinent demonstrative evidence will be influential, but if your client's position is not
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credible, you lose. After a loss, it helps the ego for a juror to tell you that you were better than the other guy: "I wanted
to help you, but what could I do?" Any hesitation in knowing the case reflects on your credibility. Jurors expect you to
be prepared, to know the facts and law. If you are not, they will question even further the merits of your defense.
Everyone uses the Net, including clients. Just like you will use it to research, so will even unsophisticated clients.
Your writings, cases, media coverage are all there. General counsel will verify if you are indeed the specialist that your
Web site trumpets. Potential clients will call former ones. A recommendation from a friend or attending college with the
CEO helps, but not if your expertise is all fluff. The stakes are too high, the decision too crucial.
The requisite beauty contest no longer relies on pedigree. You will be quizzed, issues raised, statutes discussed.
Your answers will be checked, and if you do not know who wrote the leading case, you will be caught. Clients, judges,
and juries love competence--and, above all, competence means knowledge.
Tell the truth. It is too easy to embellish, reassure, promise what we cannot deliver. And there are plenty who do
that and more--they lie. Anything to have that retainer signed. Worry about the consequences later, if at all. Little
thought or care is given to the client whose trust is shattered when promises are not kept. But in my personal injury and
aviation practice, it occasionally works on the less educated, the vulnerable, the greedy. The videos and glossy brochures boast that he alone tried and won the Pan Am Lockerbie case when he was not even in the courtroom. I never
mind (at least not too much) when I lose a potential client to other competent counsel. But I hate when the vultures prey
on the needy, the weak.
But in this intimate world, truth is not only proper--dispensations, of course, to all politicians--but good business. It
is tough to tell a client that she could lose. But the last time I looked, both sides strive to win. So unless you have a
slamdunk, admit weakness in the law, the venue, the facts. And then detail your strategy to deal with these problems.
[*66] Hyperbole and lies will haunt when you try to settle. Unrealistic expectations fueled by promises made during courtship will result in trial or a forced settlement, leaving the client bitter and resentful. And when another contacts
her about your credibility, the recommendation will be words primarily of four letters.
At argument or trial, be the first to reveal the damaging information. Tell the judge before your adversary rises and
proclaims, "Ms. Loewinger's argument was very persuasive, Your Honor, but she deliberately omitted a crucial case."
Tell the jury during selection or at opening. Of course, do not admit problems of which the other side is not aware. But
if she is on to you, do not hide it. Admit it, explain it. It will hurt, but all dislike a sneak who is caught. And the jury will
punish you.
In the quiet of your office, force your client to tell the truth. Discover the skeletons early so you can deal with them
if they arise. For the most part, what clients believe is harmful is often innocuous. Some lie for no reason, like the one
who exaggerated his education. And when I handed him his settlement check, he told me that this incident had made
him realize that his pattern oflying was harmful, and he was now a changed man. I did not believe him, but I hope I was
wrong.
Have a theme. Synthesize your argument into a single sentence, and string it throughout the presentation. It can be
as simple as "the defendant valued money more than safety." And then prioritize your evidence to prove your theme. In
the age of speed and flash, use demonstrative evidence. Juries are used to the visual, and you are really not all that
spellbinding. Do not be afraid to use charts, film, and photos in oral argument to a judge or in emphasizing your capabilities to a potential client.
If others are participating, make sure you have a unified theme. Elicit criticisms. Be flexible. Consider the whatifs.
Listen to the witness's answers. Notice body language. If your argument is faltering, change tactics. But a good theme
should rarely be abandoned.
Care. When I first began the practice, I was shocked at the large number oflitigators who do not like people. You
cannot escape them. They are clients, clerks, judges, witnesses. Then again, when I taught high school, most teachers
hated students. But they were teenagers, and they earned our enmity. To be a successful litigator, you must enjoy people, even the nasty and arrogant. And some are your clients. I have had many sleepless nights caused by the biased
judge or scheming adversary, but I revel in the battle. I have wished terrible evil on many, which I sometimes later regret. But for some I continue to scan the obits for their names.
You must care about your clients especially when they do not deserve it. And it is tough to put in that extra time
when they are evil. But most are decent and entitled to your best. Phone, e-mail, fax, meet. Keep them informed. Tell
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the good and bad. And listen to their goals. Spend the time to explain the process. In a recent mediation before a federal
judge, I represented a child of the decedent by a first marriage. Another attorney represented the widow of the executive
who died in a plane crash. That lawyer did not meet the widow to explain what she should expect. The woman was visibly disturbed by the callous treatment, "I know what's best for you. Just sit there and nod your head." The case settled,
but the woman left the judge's chambers in tears because her lawyer did not take an hour to explain what would happen.
Not only did she lose her husband, but the litigation left her bitter and depressed. The lawyer was just too lazy to care.
Litigation is tough, grinding work. It takes a lot more than words, but the right words at the right time still go a long
way.
@
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ETHOS AND THE ART OF ARGUMENT
By Ronald J. Waicukauski, JoAnne Epps, and Paul Mark Sandler
Ronald J. Waicukauski is with White & Raub in Indianapolis. JoAnne Epps is on the faculry of Temple University
School of Law in Philadelphia. Paul Mark Sandler is with Freishtat & Sandler in Baltimore. Portions of this article are
to be published by the American Bar Association, Section of Litigation, in an upcoming book by the co-authors.
TEXT:
[*31] They may not have known how to surf the Net, but the ancient Greeks knew a lot about rhetoric and persuasion.
In our rush to learn new technology, we litigators often forget the basic principles that they taught. Sometimes, it makes
sense to look back a couple millennia to remember what we are all about and how we can be better at it.
Argument is the fundamental tool ofthe litigator's art. The facts and law may be the raw materials, but arguments
are what we use to persuade juries to render favorable verdicts, to convince judges to grant motions, and to induce appellate courts to correct errors. And we also rely on arguments in less formal settings -- persuading witnesses to cooperate, influencing clients to be reasonable, and convincing opposing parties to settle.
The ancient Greeks knew that whatever the context, there are elements common to any argument that will determine its effectiveness. One of the most significant of these elements, in fact Aristotle called it the most potent, is ethos - the character of the advocate as perceived by the listener. In other words, ethos concerns the persuasive effect that results from what the audience thinks of the speaker.
At first blush, you might think that ethos would stand wholly apart from the argument. And in one sense it does,
because an advocate has an initial ethos with the listener before the first word is even uttered. This initial ethos is usually based on what the listener has previously seen or heard about the speaker through prior personal contact, by reputation, by way of an introduction, or by observing the appearance and conduct of the speaker before she speaks.
But during an argument, this initial ethos can change. And it often does. There is, in fact, an enormous opportunity
to influence your ethos with the listener by what you say and how you say it. As lawyers, we have little influence over
the facts of a case or over the applicable law, but we can affect how our listeners will perceive our ethos and thereby
enhance the like-lihood that our argument will succeed. To exploit this opportunity fully, we first need to understand the

principal factors that contribute to ethos and to consider how those factors come into play in the courtroom and the conference room.
Integrity
Aristotle identified integrity of the speaker as a key component of ethos. His Roman successor as a teacher ofrhetoric, Quintilian, was even more emphatic about it. "An orator must above all things study morality, and must obtain a
thorough knowledge of all that is just and honorable, without which no one can either be a good man or an able
speaker." An advocate who creates the impression that she is a person of honesty and integrity will have a considerable
advantage over one who is perceived otherwise.
More recently, social science research has confirmed that when a speaker is perceived as untrustworthy, his ability
to persuade is significantly compromised regardless of the credibility of what he is saying. For example, research shows
that if an audience is told that a speaker has ulterior selfish motives, his persuasive ability will be diminished because
the audience will doubt that the speaker can be trusted. Similarly, lawyers, as hired advocates, will often be viewed suspiciously by those they seek to persuade. There are, however, steps that we can take to diminish this suspicion.
1. Avoid asserting any fact as true that the listener is unlikely to believe. Ifa listener thinks that you are speaking falsely about any fact, she will be less likely to believe other facts that you assert or inferences that you suggest
should be drawn. Even if you are convinced of its truth, omit any statement that the listener is not likely to believe.
2. Minimize references to your role as a lawyer. Instead of referring to the party you represent as "my client," use
the client's name. Every time you say "client," you remind the listener of your role as a hired gun on the client's behalf.
And refrain from calling yourself a lawyer. The listener knows that you are a lawyer. Do not emphasize the point to
your client's detriment.
3. Speak about truth and fairness. Demonstrate your concern [*32] with truth and fairness by speaking directly
about these values. Do not assume that the listener will recognize your allegiance to such fundamental values. In fact,
opinion polls suggest the opposite. Speak expressly in terms of the truth of what happened and the fair and just resolution ofthe dispute. By speaking of truth and fairness as shared values, you reinforce in the listener's mind your own
adherence to these values.
4. Admit unfavorable facts. A salesperson who is forthcoming about defects or weaknesses in his product enhances his personal credibility. Suppose that you are looking to buy a used car and the salesperson voluntarily reveals
that the car in which you are interested was in an accident. By being candid in this respect, the salesperson has won your
trust; you are more likely to believe him about other things. Similarly, when you disclose bad facts up front in the courtroom, you not only minimize the adverse effect of the bad facts, but you also make yourself appear more credible in the
process.
5. Demonstrate your sense of fair play. If a prospective juror has a clear bias in your favor that would subject her
to a challenge for cause, openly stipulate that she may be excused. Although it may appear to your disadvantage, by
demonstrating your fairness that decision will strengthen your ability to persuade the remaining jurors. Whenever an
opportunity is presented, show by your deeds that your words about fairness and your concern for justice are genuine.
6. Avoid taking extreme positions. In the heat of a legal battle, it is easy to argue your position in the strongest
possible terms while belittling the opposing viewpoint. In the process, you will lose your credibility with the court. At
least one federal judge has characterized such extremism in argument as a form of deceit and dishonesty that is far too
prevalent. If you give the opposing position its due while arguing your own position in a moderate and reasonable light,
you will strengthen your case and avoid damage to your own credibility.
7. Be fair and honest in all dealings. For purposes of persuasion, it is the perception of integrity that matters. Of
course, it is possible to create that perception without a basis in fact. But you will run the risk of being exposed as a
fraud if you simply strive to appear to be honest. And if you exercise license with the truth, you may be betrayed by
evidence to the contrary or by your own body language. Judges may begin to view you with open skepticism. Juries will
be suspect about what you say.
Great lawyers, like Abraham Lincoln and Daniel Webster, achieved prominence in part because what they said
could be trusted. If you have been the victim of unscrupulous tactics by an SOB litigator, perhaps what we are suggesting may appear naive or Pollyannaish. While there are, no doubt, some exceptions to the general rule, scholarly research
and experience both indicate that the advocate with integrity will be more effective in the long run.

Knowledge
A second factor in ethos is knowledge -- the perception that the speaker should be believed because she knows
what she is talking about. Research confirms this commonsense principle in a variety of contexts. In one study, for example, a message about radioactivity was found to be much more effective when the speaker was identified as a professor of nuclear physics than when the speaker was identified as a student. Similarly, an article describing a cure for the
common cold was more likely to be believed if the reader was told that the article had appeared in the New England
Journal of Medicine as opposed to Life magazine.
This research proves what Aristotle suggested more than 2000 years ago: the importance of knowledge as an element of ethos. A speaker who is perceived to be intelligent and authoritative will generally be more persuasive.
How does a lawyer create that perception? There are several ways.
1. Prepare. Prepare. Prepare. The most reliable way to appear knowledgeable is to be knowledgeable. You become knowledgeable about your case by thoroughly investigating and examining each fact, each principle oflaw, each
witness, and each document. You also become knowledgeable by thinking about your case -- carefully analyzing your
and your opponent's strengths and weaknesses, considering how your opponent's strengths can be answered, figuring
out how your weaknesses can be overcome.
Vincent Bugliosi, who successfully prosecuted Charles Manson, believes that thorough preparation means writing
down the details ofa case on a yellow pad -- or, in a complex case, a dozen or more yellow pads. For most of us, there
is no substitute for such intensive preparation. Being articulate and quick on your feet can help give the impression of
knowledge and intelligence, but in the end it is all about preparation. As Louis Nizer put it: "All of the other qualities -improvisation, ebullience, resourceful thinking, felicity on your feet, and facility of expression -- all of these are satellites, and they all revolve around the sun; and the sun is thorough preparation."
2. Organize logically. How you structure your argument will affect the impression you make on your listener. If
you make your points haphazardly without considering their relationship to one another, the listener will question how
well you understand the facts and the issues. Take the time to develop a coherent order. Present your points in a logical
sequence. In the process of helping the listener to understand, you will enhance your ethos.
3. Explain the source of your facts. When relying on facts in your argument, describe how you came to learn
them. For example, explain that you know the witness had been drinking because the witness admitted in a deposition
that he drank a six-pack of beer shortly before the accident. By providing this kind of information, you demonstrate the
basis for your knowledge of the case and show that you know what you are talking about.
4. Corroborate what you say. Another way to create the perception of knowledge is to corroborate what you say.
For example, if you refer to contract language, show the listener the contract. [*33] Or if you speak ofa bent fender,
display a photograph of the fender. Let the listener see that there is a substantial basis for what you say. This will lend
credibility to all your statements, including those that are not easily corroborated.
5. Avoid logical fallacies. This one may seem obvious, but it is so important that it is worth addressing explicitly.
A speaker risks serious damage to his ethos if his reasoning is faulty. Take care to avoid common logical fallacies like
false cause -- the assumption that because one event follows another, there is a causal relationship. You may have heard
of this fallacy by its Latin name -- post hoc, ergo propter hoc -- meaning "after this, therefore because of this." Just because something happened after something else does not mean that the former caused the latter. Unless you have proof
to back up your claim, do not suggest otherwise.
Scholars have identified and categorized many such fallacies, such as hasty generalization, circular reasoning, or
begging the question. You can pick up a book on logic and learn them. But even if you do not know them by name, you
can uncover logical fallacies with rigorous consideration of whether the stated conclusion is genuinely proven by the
premises on which it is based. Perform that logical exercise for every important conclusion in your case.
6.
should
forfeit
person

Do not read your argument. As every trial advocacy course teaches, you should never read your argument but
rather speak extemporaneously with your listener. One of the reasons for this principle is that if you read, you
a golden opportunity to show your listener that you really know what you are talking about. Even an uninformed
can read a speech, but only a person who knows and understands her topic can speak extemporaneously.

Being freed from text also allows you to have better eye contact with your listener. Eye contact is helpful in promoting other qualities of ethos including integrity, described above, and sincerity, discussed below.
Goodwill
Aristotle referred to it as "goodwill"; some modem scholarshave called it "likability." Whatever its label, the third
component of ethos is based upon a simple concept: If a listener feels goodwill toward or likes a speaker, the listener is
more likely to accept the speaker's argument. In fact, a survey of 600 jurors found that a lawyer's likability was as important as her skill in trying the case.
How does a lawyer engender goodwill? In his best seller, How to Win Friends and Influence People, Dale Carnegie
identified six ways to make people like you. Although these principles may not apply to every context in which a lawyer
argues, they suggest ways to make judges and juries like you.

1. Become genuinely interested in other people.
2. Smile.
3. Remember that a person's name is to that person the sweetest and most important sound in any language.
4. Be a good listener. Encourage others to talk about themselves.
5. Talk in terms of the other person's interests.
6. Make the other person feel important and do it sincerely.
Especially in recent years, some lawyers have been more adept at engendering ill will than good. In fact, The New
York Times observed that "one reason companies lose lawsuits is that they are represented by obnoxious counsel." To
minimize the risk of appearing obnoxious, here are a few additional guidelines for legal adversaries who must deal with
stresses beyond those of the ordinary Dale Carnegie reader.
1. Be courteous and civil at all times. No matter how provocative the behavior of your opponent, you win nothing
by abandoning common courtesy. In fact, any display of bad manners by you will inure only to your detriment. For example, if your adversary makes an ad hominem attack on you, it is natural to want to respond angrily in kind. Do not do
it. If you stoop to your opponent's level, you will surely harm your own ethos as you try to inflict damage on your adversary. Refuse to be drawn into such exchanges. If you address the attack at all-- and often it is better just to ignore it_ point out only that a personal attack is usually the last refuge of an advocate when the facts and the law are against
him. Make your retort briefly and without acrimony. Then return to the substance of your argument.
The next time you are in a hotly disputed case and are tempted to become hostile, consider this advice from Abraham Lincoln:
'

It is an old and true maxim that "a drop of honey catches [*34] more flies than a gallon of gall." So with
men, if you would win a man to your cause, first convince him that you are his sincere friend. Therein is
a drop of honey that catches his heart; which, say what you will, is the great high road to his reason.
2. Never talk down to your audience. Some lawyers try to help lay jurors understand complex legal concepts by
talking down to them as if they were simpletons. Although it is critical that your argument be clear, you cannot allow
your presentation to sound like a schoolteacher talking to third graders. If the jurors get the impression that you do not
respect their intelligence, they will not like you. They may not understand that intricate principle you were trying to
explain, but they will understand that they do not want your side to win. And the latter is more important.
3. Establish rapport whenever possible. When you are lead trial counsel on a case outside your home territory,
local counsel may ask to handle voir dire. At first blush, the idea has some appeal. After all, local counsel is more accustomed to dealing with the sort of folks who are on your jury panel. And if local counsel is an experienced trial lawyer, she may do a fine job in voir dire. Say no anyway. By letting local counsel question the jurors, you will have lost a

crucial opportunity to establish your own rapport with the jurors. In fact, the best opportunity to display your likability
and to create goodwill with individual jurors at trial is usually by conducting voir dire yourself.
Trial is not the only place where being likable can produce favorable results. In a negotiation setting, it can also be
to your advantage to develop goodwill through friendly conversation. In a study of business negotiators. Neil Rackham
found that the best negotiators consistently engaged in friendly small talk to establish rapport before knuckling down to
negotiating.
Sincerity
An advocate must speak with sincerity and conviction to be credible. As Cicero explained, "Unless there be, beneath the surface, matter understood and felt by the speaker, oratory becomes an empty and almost puerile flow of
words." Great advocates come in many different shapes and styles, but one constant is their ability to convey to the audience their personal belief in what they are saying. Edward Bennett Williams called this the "affidavit quality of a lawyer." Whatever you call it, you can increase your effectiveness by following a few basic principles.
1. Be yourself. Do not try to imitate anyone else's style. If you do, your body language will reveal you as a phony.
2. Develop a theory of the case that you can believe in. If you take a case to trial, find a theory that you can sincerely espouse. If you cannot find such a theory, settle.
3. Speak like you mean it. Show that you are personally convinced of the truth and correctness of your cause.
Marshall Hall, a renowned English barrister, tells the story of hearing a jury speech that was "perfect in composition and
logic, but it left one cold." After rendering a verdict adverse to the speaker, one of jurors was asked why he was not
convinced by the logical speech. "Oh," he said, "the speech was right enough, but he didn't believe a word of it himself;
he had his tongue in his cheek all the time."
The key to speaking like you mean it is to confme your argument to statements that you believe. As Ralph Waldo
Emerson observed, "That which we do not believe, we cannot adequately say."
Identification
Research has confirmed that listeners are more easily persuaded by those they perceive as similar to themselves.
Kenneth Burke, perhaps the pre-eminent writer on rhetoric in this century, has observed, "You persuade a man only
insofar as you can talk his language by speech, gesture, tonality, order, image, attitude, idea, identifying your ways with
his." Put another way, you persuade more effectively when you show yourself to be a fellow member of the listener's
tribe.
Psychologists have found that we trust and like people who are like ourselves. But long before the psychologists
studied this phenomenon, it was exploited by Sir James Scarlett, a great figure at the English bar in the nineteenth century. He is said to have gained his victories because there were "12 Scarletts in the jury box. He blended his mind with
the mind of the jury. Their thoughts appeared to be his."
How do you turn a jury of Smiths and Browns into Scarletts? There are several techniques.
1. Discuss areas of common experience. In the recent Oklahoma City bombing trial of Terry Nichols, defense
counsel Michael Tigar commiserated with one prospective juror about their common ordeal of raising teenagers. With a
former French exchange student, Tigar talked about France; with a farmer, he talked about farming; with a poet, he
talked about poetry. He made connections with these jurors that lasted throughout the trial -- connections that undoubtedly contributed to the jury foreperson's opinion that "Michael Tigar is one heck of an attorney." Not incidentally, he
also helped to avoid the death penalty for his client.
In the rape trial of Mike Tyson, prosecutor Greg Garrison conversed with one juror about the ice cream at a local
soda bar that they both frequented. Though logically irrelevant to the issues to be tried, discussing such matters of
common experience can help the listener identify with the lawyer and become more receptive to his arguments.
2. Begin with points of agreement. At the outset of an argument, discuss facts, values, and attitudes with which
the listeners are sure to agree. Try to match the listeners' belief systems. Ifthe listeners think that you share similar
[*75] beliefs on certain salient matters, you can more easily bridge differences on other matters. Successful persuaders
make it a routine practice to start with areas of agreement before moving to areas of disagreement.

..

3. Investigate the listener. The more you know about the listener, the more areas of common ground you are likely
to fmd and be able to use. Before an argument, search for information about the listener -- judge, jury, or opposing
counsel. Try to find as many things in common as you can. Focus not only on similar jobs, places, and the like, but also
on psychological elements such as cognitive attitudes and belief systems.
4. Listen and watch. During the argument, listen to what the decision maker says. Watch how the decision maker
responds to what is being said. Look for clues about what the decisionmaker is thinking. Often, your judge's or jurors'
body language will provide information you can use to build greater identification and rapport. Pay attention and adapt
your argument accordingly.
Integrity, knowledge, likability, sincerity, and identification are, we believe, the most significant determinants of a
speaker's ethos. But there are a few other factors that also playa contributory role, albeit a lesser one.
Attractiveness. Whether a
the more attractive the speaker,
vantage over their more homely
features of a fashion model can
identification.

speaker is attractive can affect his or her ethos. Research suggests that as a general rule,
the greater the ethos. Perhaps that is why good-looking politicians tend to have an adchallengers. It is possible, however, to be too beautiful or too hand-some. The facial
negatively affect other ethos factors such as perception of intelligence, likability, and

Of course, we can do little about our beauty or lack thereof. But we can practice good grooming. Whether blessed
with good looks or not, try to look your best whenever you are engaged in an argument. How you dress may not be the
most important factor in your ethos, but it can playa role and tip the balance.
Dynamism. Generally, the more energy and enthusiasm that an advocate shows, the more likely she is to get a favorable response. Some advocates think that in order to appear lawyerly, arguments must be somber and dispassionate.
That is one reason why lawyers are often thought of as boring and dull. Of course, it is important to appear serious and
intelligent, but that does not mean that you must speak in a monotone while maintaining rigid posture. Rigor mortis is
for dead arguments. Be dynamic and enthusiastic about what you say.
The key to dynamism is emotion. If you care about what you are saying, do not be afraid to show it. Speak with
emphasis and conviction. By doing so, you not only help keep the listener's attention but enhance your ethos in the
process.
In preparing an argument, there are always strategic and tactical decisions that will influence your ethos with the
listener. Think about those decisions -- and their potential effect on your ethos -- the next time you try a case or argue a
motion or an appeal. Consider how a certain argument might affect the listener's perception of your integrity, of your
knowledge, of your sincerity. Ponder whether your clever allusions will make the jury like you or identify with you.
What Aristotle observed long ago, contemporary research has confirmed: Ethos could make the difference between
whether your argument succeeds or fails.
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The courtroom is quiet. The jury sits up a little, attentively, expectantly, as the judge says, "You may proceed,
counsel."
A seasoned, experienced litigator moves into position to begin the opening statement. Even though the attorney has
been here many times before, the ever-present subtext runs through his mind: "I hope they'll get it; that they'll stay
with me and believe me and my theory of the case. Is this the right approach? Are they listening?" Not much has
changed over the years in terms of format or process except one thing.
The jury.
The jury has changed in more ways than you realize. And with it, the old litigation tactics have to change, too. How
you think, what you plan, what you will say, and how you will say it need to be revisited and rethought in light of
this new jury.
Today's juries will challenge your creativity, your sensitivity, and your instincts. They will also shake your reliance
on previous experience, as well as your tried-and-true trial practices. In fact, the whole system of litigation is being
challenged by changes in jury makeup, needs, attitudes, and expectations. The first major challenge is to recognize
the differences among juror groupings, both generational and multi-ethnic. They present differing approaches to life,
varied goals and motivations, different standards, moralities, expectations, belief systems, and information-getting
processes. Second, you must gather insights into how radically our new information communication processes have
changed--what effect television, computers, and e-mail have had on human communication and thus on your jurors.

Generational Differences
We face the evolution of Generation X into the majority segment of the jury pool. As of the year 2000, here are the
demographics oftoday's jury pool:
. Generation X (b. 1961-1981) 41 percent
. Baby Boomers (b. 1943-1960) 32 percent
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. Seniors (b. before 1943) 27 percent
GenX's arrival brings unique issues into the courtroom. GenXers listen and learn quite differently from Boomers
and Seniors. Their differing life experiences and expectations also create different attitudes and standards about relationships, families, social responsibility, marriage, race, social mores, and institutions, as well as work, money, careers, and the establishment. As reported recently in the Wall Street Journal, "Gen X has a mistrust of authority and
a contempt for ambition." Think how you or your witnesses will reach and explain to them what you assumed were
common, basic principles and goals.
Differences in background and belief systems. Boomers grew up knowing an established, predictable way oflife.
But their participation in the protests surrounding civil rights, Vietnam, and the women's movement made them also
feel they could participate in and change the world. Boomers were ambitious and impatient to get ahead, looking for
power by climbing the accepted ladders of corporate and professional success. GenXers seem reluctant to take the
first step. Unlike Boomers, they are not big-time activists. They want a good life, replete with material goods and
toys, first and foremost. They see jobs horizontally, going from one to another, while Boomers see their work vertically, climbing ever higher in position and power. The fact of working mothers, even part time, has created a generation of latchkey and day care children, a more independent, self-suffIcient, money-savvy generation.*10 Here are
some recent statistics about American families:
· 1960: 88 percent of children grew up in a two-parent home
· 1988: 60 percent of children grew up in a two-parent home
· 1998: more than 50 percent of children will spend at least a year in a one-parent home
What does this teach GenXers about trust in societal institutions, about dependency and forgiveness? Because they
are alone more, the key motivator has become Me--what satisfies, interests, pleases, indulges Me. How much harder
will it be to motivate sympathy, empathy, or a hewing to basic social principles in these jurors? How much less
judgmental and laissezfaire will they be about familial permutations when they encounter them in the courtroom?
Will unusual behaviors upset them as much as they would Boomers and Seniors whose expectations and experiences
were based on fairly structured, predictable models of family and community life?
Consumer products and the value of money. One area of expertise that Generation X excels is in the consumption, analysis, and comparison of products. At whatever economic level, this is the ultimate shopper generation. Labels, fads, keeping up with peers and media ads have never been at a higher level of importance. The working twoparent family provides GenXers with more money, toys, clothes, and permission to spend than ever before. Why is
this important to litigators? Because this generation of mall-denizens is a much more sophisticated and demanding
group of shoppers, real scrutinizers of what is sold to them. They have definite attitudes and assumptions about consumer rights and the "nefarious" profit motives, lack of quality, and consumer disregard of most manufacturers and
retailers. They expect and demand value and service. Enter the product-liability case. GenXers are much less willing
to accept excuses than previous generations and much more analytical and knowledgeable about the marketplace,
products, and transactions. In single-parent homes, they often have taken over family chores like shopping and other
consumer-related tasks. What does this tell us about their attitude toward the entrepreneurial spirit--doing it "my
way" versus the true-blue ladder-climbing corporate workers of yesteryear? Ask yourself about the differences between Boomers' and GenXers' attitudes toward money. How much is a lot of money to them? Based on what? What
is a little or not enough? And who. deserves lots of money? Can you see what effect these attitudes would have on
cases involving corporations or on money damage awards?
Careers and work ethic. GenXers' attitudes toward work and a career--toward what is important and how much
they are willing to give up in order to get it-- is another area of important attitudinal differences.
Boomer men and women who worked hard to gain the success they enjoy do not understand when a GenXer expresses reluctance to make personal sacrifices for the sake of a career. Boomer women were willing to sacrifice
some of the family life, which they had in oppressing abundance, in return for a struggling chance at a career. Gen-
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eration X women have a clear shot at the executive suite but often have been working since high school (in their
drive for consumerist "spending money") and long for a change of pace. They place greater importance on the home
and family life they missed as children and are unwilling to compromise that ideal for a job. While GenX women
will continue to work, they will not sacrifice their personal lives or families for a career to the degree that Boomer
women did. Many Boomers who grew up in the 1960s followed ideals and believed they could change the world.
This made their careers important to them because they felt they personally could make a difference. GenXers do
not care that much, do not believe they personally can make a difference, nor do they feel accomplishment is more
important than comfortable living. They make a conscious effort to avoid engaging in anything that requires a descent into the rat race. Consider those attitudes when your case involves entrepreneurial solutions, driven executives,
or corporate shortcuts.
What does all of this mean to you?
It means you no longer can assume that everyone on your jury comes with a similar set of basic standards they will
apply to measure the issues in your case. Their frames of reference, their pop-culture experiences, their prejudices
and passions must all be brought together for your advocacy to touch them and make sense. All of these new issues
have an impact on the jury's identification with your client and witnesses and on their sense of fairness or fault. And,
we have not even considered these issues in the light of today's multi-ethnic juries and what you need to do to help
them accept our culture, our laws, our belief systems, our regulations and concepts of fairness before they can truly
judge wisely and appropriately. What of the American barrios and ghettos? What different experiences do these citizens bring to a jury? The basic factor is and has always been the juror's past experience and how that affects whom
they believe and why.
Can you see how many new challenges there are to the older accepted ways of trying cases?
In your quest for the communication skills and information you will need to lead and guide this diverse, demanding
group, there is still one more major issue to consider. We recently lived through an absolute revolution in how we
communicate and get information. This flies in the face of the old, forensic, 19th-century style of oral courtroom
advocacy.
*11 The Communication

Revolution

The major difference between how the two main generational groups gather information is their use of and expectations about time. Boomers and Seniors are more patient, willing to tune into the established newspapers and VHF
broad casting networks, waiting for something of particular interest. GenXers want control of their time. Highly
selective and proactive, they customize and control their entertainment and information, going for specialized magazines and TV narrow-casting--news, sports, and music cable networks. They use technology, taping programs to suit
exactly when they want to see them, while most Boomers and Seniors still cannot use a VCR.
A poll done in 1995 by Decision Resources studied the preferences, habits, and expectations surrounding how these
groups gather new information or do research--tasks similar to what they must do in court. Of course, Baby Boomers and many Seniors do use computers, but this poll--generalizing comfort levels, familiarity, and predilections--is
significant. This is what was found:
Information

gathering

Boomers and Seniors
· Go to the library, look up subject/author in card catalog.
· Go to stacks, peruse books for author's style, content, credentials.
· Return to checkout, leave, and go home to begin work.
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Time spent: 3 hours and 15 minutes.
Significance to you: Boomers and Seniors are much more accustomed to investing time and effort to get information, something you need them to do for a whole trial, to expect that learning something new takes time, attention,
and patience. But even more--they also select information based on the uniqueness of the writers, responding to their
individual styles, knowledge, and credibility, a process that matters to you as a teller, an analyst, an enlightener. You
need jurors to respond to and believe you.
Now let us analyze what GenX does when challenged to find new information.
Generation X
. Stay home, sitting in comfort at the computer, log on, punch in the key word, and search online.
. Select the best paragraphs, delete the parts not needed or wanted with the flick of a key, rearrange, download,
and print out information taken from anonymous sources.
Time spent: 15 minutes and 36 seconds.
Significance to you: Getting information is in their control, easy and quick. This means they are conditioned to
spend very little time and effort to complete the task of information gathering or wait until someone tells them. And
what about authorship? Personal style? What of the defmable, credible fact giver? That does not matter as much as
just getting the job done; getting information by the pound, with no wasted motion-fast and easy. What do you, as a
communicator to these two groups, need to learn from these examples?
Baby Boomers and Seniors have the patience and are accustomed to take three hours and 15 minutes in real time-courtroom time--to pursue information. They are comfortable interacting and getting information through a human,
recognizable truth teller, not an anonymous machine. The computer-using GenXer does it in non-real time, in tomorrow-land, Web-nanoseconds. They expect information to come anonymously, with absolutely no effort at all. Click
a button, and there it is.
The biggest differences between the SeniorlBoomer juries you are used to and the new jury with its growing majority of GenXers are: differences in use of time; personal choice and control; and the view of information as a product.
You, who need to take jurors' time and keep attention on often dull, abstract, or technical subjects, no longer have
carte blanche to talk until you are done or simply talk without any visual, objective backup to make your points.
Effects of television
Boomers were the first generation weaned on television, but a typical child now logs about 22,000 hours watching
television by age 18--more than twice the time spent in school. Here are some of the effects of television conditioning on all the generations and on how we now communicate and absorb information.
Passivity. It takes no effort to gather data. Information is delivered in a painless, non-challenging,
built-in techniques that motivate audiences to stay tuned.

pureed form with

Inattention. One listens with barely half an ear. Television plays in a non-focused, busy home environment where
people talk, argue, play, and cook while phones and doorbells ring, not in a quiet, focused atmosphere. Since TV is
mainly background noise, we can still stop, look up, and catch on to what is happening with little effort.
Lack of continuity. Commercials and daily-life interruptions teach us to expect information in small bites. We
catch up in the middle of a program through some co-watcher's summary or bumble along until we figure it out. It
does not disturb us to fade in and out of an ongoing story or event, so popping in and out of your speeches and examinations is natural since we know from experience we can catch up.
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Tight, succinct stories. One and one-half minutes per news story, with no wasted words or extra ideas to chew on.
Just the facts, ma'am, quick and easy!
Visual support. Words are no longer the message givers; pictures tell the story. Facts are given by a voiceover explaining a visual chart, graph, or happening.
"Talking heads" are out. A person just talking (like you do in the courtroom) is now worth six seconds of a
"sound bite" on television! We do not watch a whole idea develop, just a sentence of one or two phrases, which is
then completed by a reporter's edited voiceover. We are now trained not to listen to speeches or "talkers" but to get
just the basic gist of what they say.
Remote-control
dismissal. We now know how much power we have to dismiss anyone or anything that does not
capture and please us right away. This process encourages dismissal in the courtroom, too.
What's "prime." So-called "prime time" (the most used, most precious, and most popular time on television)
teaches us what is worth listening to and staying tuned into and what is considered boring, unimportant, or without
mass appeal. *12 Nonfiction, non-escapist, cerebral subjects (the subjects of many trials, right?) are relegated to the
non-viewing time of early Sunday morning.
Other issues
Compressed versus real time. Since Generation Xers can and do play computer games in which they create or
control reality and manipulate time with the greatest of ease and excitement, the real-time clock that ticks in the
courtroom during presentations and witness testimony is a time trap they do not want to be in. Computers have totally skewed what "just folks" need to do to accomplish most tasks. Impatience and independence in manipulating
time and the expectation of speed and ease make for a generation that has no time for listening to dry subjects in real
time.
Passive listeners versus control freaks. In the workplace, the new worlds of business are geared for GenX, not for
the previous generation. Computers run almost everything now. Remember that this is a generation that has truly
grown up with computers, in elementary school and even before. Result? Computers do not create any interaction,
any verbal skills. Note: Verbal skills are the stuff your forensic skills are made of.
Losing the live teacher/teller/guru.
The computer is well on the way to eliminating the age-old systems of learning from a live teacher, elder, specialist, mentor. Unlike previous generations when gathering information always
involved an identifiable person--author, master, or live info-giver--the new motto is "I can do it myself." GenXers
are comfortable with this anonymous robot info-giver. For them the key issue is credibility. What is printed is true,
what you say is suspect. But Boomers and most Seniors still like live voices rather than automated phone programs.
For them, the live teller in court works, but they, too, now need visual support.
E-mail. For all its efficiency, e-mail communicates by remote, static, personally invisible messages. We now need
not talk or listen. We write and send a carefully edited version with no idea of the recipient's reaction. Result? It is
beginning to atrophy those senses and instincts that we have always used in communication to pick up the signals,
non-verbal and vocal nuances. We no longer are talking and listening--we are typing.
Significance to Iitigators. You can now begin to see why communication as you know it must be reinvestigated.
"Talking heads" and speeches are essentially out. GenXers, the new majority of the jury pool, get their information
not from people but from technology, and they are passionate about controlling with whom and how they use their
time. The average American's attention span for 100 percent engagement is now one and a half minutes.
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What effect do all these new communication and demographic changes have on you as a litigator? This disaffected,
newly minted, electronic-manipulating population is your jury. How will e-mail and computers affect the juror's best
evaluation tools--nonverbal communication and the telling aspects of the voice and how it delivers the words? The
hesitation, the rapid eye movements, the fidgeting, the breathlessness, the tense, whispering, stammering, wordsearching signals only the human voice and body can give? So many jurors I have interviewed say they were persuaded (or not) simply by what they saw and heard a witness, or even a lawyer, do: "I just watched that guy on the
stand, and I knew he was lying," or "I didn't believe the way she said that." Given all the above challenges, is it not
time to introduce some new verbal and nonverbal, as well as visual, approaches to counter them? To discover new
ways for involving the jury?
New Approaches

to the New Jury

Verbal communication
To get through to today's juries you have to use language that is clear, explicit, succinct, all inclusive, and, most of
all, visual, so the jury can picture what you are talking about. Also, you have to present yourself as a specialist who
is a human being, like them, who shares the common experiences of life.
Choose an attitude. People relate to you based on what role you play with them. Choose an attitude. Are you their
Leader? Teacher? Helper? Guide? Analyst? Director? Supporter? Enlightener? Proselytizer? Manipulator? Do you-can you--relate to them based on what they need from you rather than what you want from them?
Do not come in only as a lawyer. That is your profession, not your major relationship to the jury. Discover their
needs by analyzing the demographics and ethnography of your jury. Then, let them discover that you are part of the
common humanity we all share, that you believe they can get it if you explain it to them well. This will alter not
only your approach but your presentation style and the choices you make to help them understand.
What role should you play? You are a specialist, and your jury needs you. It is hard not to be a bit of a snob about
what you know that they do not know. But, to reach them and convince them, you are first and foremost their
Helper, Guide, and Analyst. You cannot assume you are their Leader. Only they can give you that, if you earn it.
You can never earn it if you come in to be just their Director, Manipulator, and Proselytizer, though that is exactly
what you want to do. But to manipulate, proselytize, and ultimately sway and convince your jury, you must come in
as their Supporter and Enlightener, their Teacher who believes in their ability to learn, discern, and grasp your meaning. Then you gain their trust. That is when you become their Leader.
*13 How do you develop an attitude? Be honest with yourself about how you really feel toward your jury. Sometimes, being aware of how little they know about the case and the law and wanting to simplify, lawyers have a tendency to patronize and talk down to jurors. Be careful. They deeply resent that. Fear or overconfidence can sometimes generate a reaction of bluster and toughness, generating superior, aggressive, or defensive behavior. It is really
hard for a jury to get through that even if they want to listen. I once saw a lawyer lose a case simply because he
could not stop showing offhis newly acquired technical information in a complex chemical case. Those fancy unexplained scientific terms he bandied about with the expert may have impressed her, but he lost the jury completely.
This also happens when you play sharp attorney for the judge and talk legal jargon way over the heads of the jury.
Handling witnesses in a sarcastic, superior way in cross-examination is another giveaway to the jury about your attitude. You leave the jury behind whenever you become impressed that you are an attorney and they are not. Be careful to remember who your ultimate customer is.
Organize your content. The human brain demands order, logic, and chronology to operate. Especially now, when
you have one and a half minutes to capture attention and take jurors with you. Opening statement? Open with your
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theme and a fast precis of how you will go about proving it to them. Use outline form to state your A, B, and C
headings and then go into each one, introducing points as bullets or numbers. Tell a story! We all love that--not a
dry recitation of facts and abstractions. Humanize the event, putting people and actions as well as motives into it.
But do not tell too much, and do not quote exactly what your witnesses will say (too suspicious). Recap each section
before you go on. Visuals are key here (more about that later). And prioritize so the jury knows the key points to
listen for, pro and con. Clarify with charts or slides what the case is and is not about. Remember, this is their first
impression of you. Reach out in a benign, positive way. Direct examinations? Open-ended questions should motivate the narrative but keep it focused. Make it a conversation with you as an interested listener, although you already
know the answers. Cross should be done in small bites--short questions that incrementally but inexorably lead the
jurors to a slam-dunk point.
Choose your words carefully. The main goal here is to use language that is clear, explicit, succinct, and all inclusive. Have you ever read your transcripts? The fact is, spoken language is tighter, more disjointed, and more irregular than written language. Use short words and phrases grouped into bursts of ideas. Depend on and use body language, tone of voice, nuance, rhythm, and facial expressions to get it all across. Written language just lies there.
Count on the much greater ability live oral performance gives you to persuade, and cut the verbiage down. But, there
are many caveats.
Remember what you just learned about the new need for brevity and getting right to the point? To borrow from the
Bauhaus school of architecture, less is more. Learn to self-edit. Always think through what basic point you are trying to make before you take off on a long-winded paragraph. Get to the point and state it first, this fills the jury with
expectation. Then fill in with explanations. Watch out for legalese. It may be mother's milk to you, but it sounds
exclusive rather than inclusive. Go for commonly used, recognizable language for more jury connection, quicker
comprehension, and continued attention. Example? Your client did not sign the contract prior to or subsequent to the
meeting--he signed it before or after. This helps jurors relate to you as a person, like them, who happens to have a
special role in the courtroom.
Make your words visual. Get used to talking in word pictures. Describe a scene. Mentally take the jury into it.
Make them see, experience, and become a part of anything you are talking about. Give color, ambience, and action-not just the facts. Not "the car was moving in a northwesterly direction," but "the red car left the curb and started up
Main Street toward the McDonald's on the comer." Not "and in the files one fmds" but rather "and when he opened
the drawer marked 'last year's accounts,' he found--nothing!"
Examples, references, colloquial expressions. These can be very effective, colorful, and great persuaders, but note
two issues--memory and commonality. How far back can your jury go? What is common to all? Has everyone lived
through or seen what you are talking about? Caution: Do not start using cool GenX language if it is not native to
you. Instead, try saying "Lots of folks call it _ these days, right?" They will love that you know and made the effort
to include them. Try to find basic life experiences all the jurors can understand and connect with. Expressions like
"my grandmother used to say" or "there's an old saying that _" as well as quotes from the Bible are universally recognized as hefty, basic truths. Just be sure your point gets made using something they can all recognize.
Nonverbal

communication

Recognize the importance of nonverbal communication. First impressions are made up of 55 percent nonverbal
behavior, 38 percent tone of voice, and only 7 percent words. Body language, always unedited and spontaneous, is
what else you do, physically and unconsciously, when you give a verbal message. Nonverbal signals are instantly
and intuitively recognizable and thus command much more attention. They also betray attitudes toward self, opponents, and the public. They can cancel out anything you are saying if what you are doing says otherwise. Here are
some suggestions about how to use body language to your advantage.
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Eye contact. Jurors feel important when you connect with each of them. If you look straight at your witnesses during direct examinations, it gives them courage and energy. Look straight at your opponent's witnesses while you
cross-examine them and you start to intimidate them.
Hands. Open hands are eloquent. Try yours--reach out with palms up, then palms down. Two messages, right?
Hidden *14 hands (behind the back) look furtive and tense. Watch index-fmger pointing. It is accusative, like scolding. If you do it (and you will see it out of the comer of your eye), just open the other fingers. Turns into a benign
gesture, see?
Gestures. Gestures are physical punctuation and come from your drive to explain. They emphasize and describe.
But gestures can never be arbitrary. If you are not by nature physical, do not add a gesture just because you think
you should. Affected gestures not arising from your words look phony and can really hurt your credibility. Remember, human instinct is keen, quick, and unerring in evaluating appropriate or out-of-sync body language. Repeated
gestures (like Nixon's two-handed chop) are unnatural and extremely noticeable (you should see how well jurors can
imitate you after a trial). Watch aggressive gestures. Hands on hips are obviously confrontational and make women
particularly look petulant and impatient. Leaning the upper body forward with chin out looks pugnacious, to be especially avoided while cross-examining witnesses.
Posture. How you stand and take your turf is extremely eloquent and can often be quite preJudicial. Shoulders are
the biggest giveaway. Look in the mirror and try these stances: Round shoulders and the resultant caved-in chest.
See how they give a withdrawn, insecure, and tentative look. Hunched-up, tense shoulders look tight and uncomfortable. Square, relaxed-looking, lowered shoulders are really the way. Cure? Practice flattening your whole back
against a wall, being sure your shoulders and head touch the wall. Then come away from the wall and keep those
shoulders back and down. Relax shoulders into a natural shape by practicing standing and walking in front of a mirror with two pails of water in your hands, or pretend to hold the weight of them in your hands. Learn how that feels
and try reproducing it as often as possible.
Movement. Most federal courts say no, but wherever you can do it, do it. Movement brings life, energy, and renewed interest into the proceedings. Use movement as a demarcation or visual punctuation to go from one subject to
another by changing position or place in the courtroom. Use it when you get tired to energize yourself and the jury.
Walk only during transitional sentences. Deliver all important messages standing still. Standing behind the lectern is
stiff, off-putting, and separates you from the jury emotionally as well as factually, so avoid it. Whether in federal or
state court, step out just to the side of the lectern where you keep your notes, but let your whole body be available
and visible to the jurors.
Space. Be careful how close you get to witnesses. For your own lay witnesses, starting your examination closer
gives them courage; for more credibility, move back when they tell their story. In cross, standing behind the lectern
is intimidating, but you should start off totally visible, to the side, open, benign, and easy. And do not get too close-it makes you look too aggressive to the jury.
Clothing
The concept of personal image as a real factor in jury persuasion may be hard to accept. Yet jurors--lay people--use
their native, intuitive skills, their life experiences as well as their media conditioning, as their trusted reference library. In court, before they can listen to the facts, they need to evaluate the teller--you--to decide whom to trust.
They do this from the outside in. (Actually, if you think about it, we all do this. Cocktail parties?) That is why the
visual impression you make can start you off on the right or wrong foot. What you wear is the outward expression of
your state of mind and tells the world what you think of yourself and what you admire.
You choose what you wear in public for effect. You choose it based on your image conditioning--role
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dia, trends. But, you also choose based on family history, memory and social traditions, and what your first influences told you was in good taste. There is, however, one more powerful voice--your own critical (and often derogatory) view of yourself, usually left over from adolescence. We often choose based on what we want to hide. Choosing clothes for the courtroom deals not only with the reaction you want from the jury and what you think is in good
professional taste but also your inner voice that focuses on your faults and the early conditioning of your parents'
approval and what they found acceptable.
What to wear in court
. Men
The good news is that your choices are simple and already prescribed. The bad news is that your choices are extremely limited. This restricts the amount of individuality most lawyers can express (although you do see some litigators who have created their own unique and slightly unusual styles). Within the accepted confmes, there are some
basic guidelines:
Get professional advice. I know men would rather ride around lost for an hour than ask for advice. But just as you
would suggest that lay people go to a lawyer rather than write a contract alone, I suggest that you get some good,
hard, objective information from a clothing pro. Go to the best men's shop in town and enlist the manager, buyer, or
a top salesman. You are looking for a professional image. Discover what your basic figure problems are and what
kinds of cuts, suit styles, and fabrics are best for you. Rely on the pros, adding your own taste preferences, to coordinate your shirts and ties. Note: Do not rely on your wife or signiftcant other's taste. She knows women's clothing.
You need a pro in the men's clothing business. The education is worth the price of at least one outfit, Just remember,
clothes and your image are a professional investment. The jury has nothing to do but look at you.
Find out about your colors. Be aware of what colors look good on you and which ones drag you down and are
uncomplimentary. There are many shades of blue or gray suits. What are your best shirt and tie colors? Notice collar
shapes: What compliments your face, and what makes you look pudgy or drawn and somber?
Hair. Even if your hair is mostly a memory, good hair-dressing counts. If you have a beard or moustache, remember that jurors listen by watching your mouth. Be sure it is well trimmed and does not overwhelm your face.
Glasses. Eyes are the mirror of the soul, and anything that prevents your jury from seeing yours is not helpful. Be
sure your glasses are big enough for them to see your eyes. Generally, heavy dark frames, outsized glasses, or toosmall frames are distracting. Do get non-reflecting glass lenses to deflect courtroom lights.
Jewelry. The wedding ring is your best asset, of course. Be careful about ostentatious rings and watches. What impression do you want the jury to have of you?
*15 Shoes. Jurors really notice your shoes. How many times they have told me, "What an attitude (sloppy, rude) ...
his shoes weren't even polished!"
. Women
Your good news is that your choices are vast and so much more individual. You can make a highly unique statement and come out way ahead with the jury. But the bad news is that because the male image already was recognized in the courtroom, many women lawyers, in order to be taken seriously, follow that pattern and deny their
femaleness.
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You will forever be a female. Past cultures as well as physiology have always assigned you certain roles in society.
Since we have now greatly increased the types of roles women play, many jurors have not yet caught up with all of
them. Look at the demographics of your jury to predict who may have trouble with the woman-lawyer role. You
must establish that you are a woman and a lawyer. Since women have always held the decorative role in society,
your multiple color and style choices are expected. Jurors want you to be the best of breed as they watch you perform. Male jurors want reassurance that you are still in a role they recognize in addition to this new powerful, argumentative one. Career women jurors look to you for role modeling and are also quite critical. And non-career
women are somewhat threatened by your accomplishment and the implied contrast with their lives. They need you
to assert your femaleness together with your brains.
So--the navy suit, white shirt, and little string tie are gone. What is in? Variety: flattering silhouettes and colors;
softer fabrics when you need to act tough; serious, formal looks for major statements and closings; warm and
friendly, interesting outfits for voir dire and openings. You do not need to wear suits--professional women now wear
handsome silk blouses and well-tailored skirts to work as well as separates, dresses with jackets, scarves, etc. Here
are some basic guidelines.
Get professional help. Tie into a very good women's shop or department to get an objective analysis of your figure
and what styles and cuts are most flattering. They can also advise you on current trends in women's professional
clothing and can save you time by shopping ahead as you need new things and knowing what fits your wardrobe. Be
honest about what styles you hate and what figure flaws you worry about. Find out what really looks good on you,
no matter what the fashion magazines dictate. Remember that your image does affect and can even negate your
work.
Colors. You would be shocked by how often we pick entirely wrong colors for ourselves. So ask for help. Your
favorite color may not be your best color. Discover how different colors make you look. They can enhance or detract. Colors convey strong emotional messages as well. Understand what effect they have on you and on your audience.
Hair. Juries need to see your face as open and honest, so look at your hairstyle. Long hair needs to be tamed for the
courtroom, or it sends the wrong message (to law partners as well). Be sure the hairstyle suits your personality. If
you are an intense, hyper type, calm those locks down. (Remember Marcia Clark's makeover?) If you are rather tight
and severe, soften your hairdo. And be careful of the color--be sure it will wear well with daily viewing.
Makeup. This counts. You are on stage. And jurors expect you to dress up for them. Lipstick helps them follow
your mouth and listen. Light eye makeup enhances your most expressive feature. Have a professional show you how
to do makeup that enhances but does not overplay or understate. A trial is not just another workday. You are performing.
Jewelry. This needs to be understand--elegant, interesting, but not overpowering or detracting. Dangling earrings
detract from your face and your serious words. Ethnic jewelry for urban juries works. How much gold and jewels to
wear? Look at who is in your jury. What is your case? Who do you want to be to them? Less is more.
Shoes. Watch open heels or backless shoes. They clack as you walk and are too informal or suggestive for court.
Glasses. Please look above in the men's section for suggestions.
Pants. These are controversial since women do wear pants to work everywhere. However, in all my research,
judges especially but jurors, too, do not appreciate your wearing pants in court. It is not serious and formal enough.
Err on the side of safety and do not wear them in court.
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Skirt length. Up to you--and your legs. Too short (more than one and a half inches above the knee) does not look
serious. Be careful about what you seem to be selling. Somewhat longer, graceful skirts enhance movement and prevent that yanking under the table.
Women lawyers' advantage. In matters of dress, appearance, individuality, and choice, you have it all over the
men. In the eight-month Kodak-Polaroid trial, the judge told me how much everyone (the judge included) looked
forward to each day's viewing of what the women attorneys in the case would wear, as the daily bright spot in the
monotony of the trial. Remember, you are the decorative species. Use it. Make it work for you. Before you go broke
in your zeal for variety, get some help in building a wardrobe with separates and basics that go together yet are interchangeable. Do not forget the use of scarves or a contrasting accent (blouse, jacket) to make the old look new
again.
Rural versus urban wear
. Men and Women. Although fairly conservative, professional, middle-class style works well for both rural and
urban judges. Many urban judges, coming from varied backgrounds, are more sophisticated and recognize more
fashionable, expensive, or rather individualized clothing. Small-town judges like conservative, traditional clothing.
Urban juries are difficult to characterize because of their enormous diversity. Notice your demographics. What is
their version of well dressed and serious? Look stylish, individual, and successful. Rural and small-town juries want
you to do the traditional, *16 classic, recognizable dress--the "Sunday go to meeting look"--because being on a jury
is a major event. They see your appearance as a sign of your respect for them.
Suggestion for out-of-town trials. Call the best shop or department store in that community and find out the mode
of professional dress there. Be aware of color and fabric: dark and heavy in the sunny South looks hot and obviously
out-of-townish. Seersucker and white works there, but notice where it does not work. Become aware of what those
jurors are accustomed to seeing as serious, attractive, and well dressed. Watch the cowboy boots in Texas. Unless
you have a king-sized drawl and swagger, forget it.
Final words. Start developing your own interesting clothing style. As a performer, you should look for some distinction. Notice anchor people on television for some ideas--both good and bad.
Bottom line: Remember, nonverbal language and personal image are much more potent and credible truth-tellers to
all of us than anything you say. They are processed instantly and instinctively by every juror.
Visual Persuasion

and Presentation

Techniques

"A picture is worth a thousand words" has lasted as an expression for a reason. Research now shows that we remember 85 to 90 percent of what we see and less than 15 percent of what we hear. Given our present no listen, just
look society, you see where your major presentation change will have to take place. Making concepts and facts visual, both verbally and graphically, must now become an almost reflexive part of your trial preparation and delivery.
And this will be hard since--conditioned by how the law is written and how you learned it--your first instinct will
still be to think of telling with words, not pictures.
To be understood and remembered and to adhere to the new need for speed and ease as well as the language difficulties of the foreign born, you must show the following:
· facts not within the range of normal life, like regulations, labels, business practices
· exact data, numbers, quotes, technical explanations, and any relationships of objects or ideas
· images you want the jury to imagine or recall exactly whenever you refer to them
· organizations of data that you want the jury to remember chronologically
· comparisons or contrasts of A and B, through side-by-side, simultaneous comparisons.
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I can hear you thinking, "Of course! I already do most of that." But the big issue these days
come the most sophisticated nation on earth visually and graphically, since we are overloaded
tizing. So here is a quick course in graphic persuasion and some basic principles about how
absorb information, to help you create, critique, and edit or know what to ask for from graphics

is how? We have bewith ads and proselypeople really see and
people.

Common errors
Too much information on a screen at once. Once you show something, anarchy reigns. Jurors are empowered to
look and think on their own, and they do. Always build your information one idea at a time. Set the jury up for why
they want or need to see the next thing before you show it: What is it for, what is it about, or what do they need to
know next? Then show it and let the visual do its work on the jury, with no talk. Then use that visual as an impetus
for your further explanation. Set up the next point, add it visually, then explain it, and so on. Engaging the jury this
way guarantees curiosity, interest, and understanding, since you have got them working, too, not just sitting as passive recipients of your sermon.
Small type. This makes the jury very cross and encourages them not to bother looking at anything. Always go to
the courtroom or at least learn the dimensions and where the screen or your whiteboard will be so you can gauge the
best type size.
Using separate video monitors. When you place monitors at either end of the jury box, by the judge's bench, and
near counsel table, you totally dilute what should be one steady focus of attention on you and the picture simultaneously. Opt for one big screen for all to see at once where you can go and interact with it. Also, using video monitors
limits not only the size of each slide but also your ability to make some information much more important than the
rest since all of it appears the same.
Using only electronic visuals. Some material should stay before the jury always, or for a long time, as you refer to
or add information. Use a mix of large charts that you bring on and off, smaller charts on easels that are always visible (for key issues, documents, or explanations), and electronic media. The mix allows much more variety, activity,
and interaction, heightening interest and renewing energy for both you and the jury.
Using white backgrounds throughout. White backgrounds? What could be drier and less interesting, given that
our world is filled with color. Remember Technicolor movies and color TV? Print ads? Even black-and-white newspapers now use color. I have done much research on the kinds of emotional responses colors create. Red is a hot
color, exciting and attention getting. But it also means danger, blood, and debit. Use it for accent and warning, not
explanations. *17 Blue is calm, cool, and cerebral, evoking tranquility, not emotion. Green is positive and warming,
denoting growth and hope. Yellow means light and warmth, and it is strongest between red and blue. By itself or
against white, it is weak. Yellow on black and black on yellow most strongly affect the retina and are good for lettering and contrast. Pastels are perceived as soft, naive, dreamlike. Wine and purple are regal and sophisticated but also
signs of mourning. Clear, pure colors are simple, basic, and uncomplicated. Mixed tones, though more unusual,
softer, and more restful, are not as attention getting and positive. Contrast, sharpness, and variety of color are important for creating eye-catching effect, especially as accents in graphs and charts. Colors take on different meanings as
the spectrum of colors affect each other. Opposites are most contrasting and strong; complementary colors blend and
soften.
Using the same background and format style for all your slides. Do they all have the same meaning or importance? Do you want them all to elicit the same response? How often do you wear the same set of clothes every day?
Not only do you want the jurors to shift gears as you develop different ideas, you also want to provide them with
new images to create new interest and new incentives to stay tuned in. If you change subjects, change color. Using
the same background color for all issues and categories of information in your case does not help the jurors mentally
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turn the page, organize the material by subject, and focus anew on another facet of the case.
Just saying technical words or showing them only once. Because today's juries learn by seeing and have difficulty remembering spoken, technical words or their meanings, they may stop concentrating and lose a tremendous
amount of key, valuable information. Consider making a glossary on a small chart on an easel, constantly visible to
the jury, that you add to whenever you come up with a new technical or medical term. Write the word and a one-line
description of what it means. That ensures that whenever you or your experts say something obscure, the jury can
just keep checking the glossary.
Basic guidelines for effective visuals
Use logical charts. The human brain requires order, logic, and chronology to function. Confuse it with illogical,
out-of-sequence presentations and it shuts down. Always consider what you show and tell from this point of view.
Organize. Start each visual sequence with a basic statement about the context. Then give the broad outline of what
you are going to discuss. Only then can you go into the details. And be sure they are chronological not only in time
but in what you need to know first, before you can learn the next point. Example: In order to understand the details
of an insurance claim, the jury needs to be anchored in context: What are the principles of insuring someone? What
does the government say? Is it regulated? What are the rules? Only then can you introduce the details of your case,
showing what was promised and how far afield your opponent went, how wrong her moves were. This helps the jury
to understand the gravity or outrageousness of the action, which gives you not only a verdict but serious damages.
Without first learning the context of normal, regulated business behavior, jurors cannot compare or be inflamed by
the willful breaking of the law.
Learn about shapes. Shapes have connotations. Squares, rectangles, verticals, and right angles are workmanlike,
clear, straightforward, sometimes dull and predictable but stable, classic, and factual. Use them to show the limits or
delineations of an organization. Horizontal lines, left to right, connote the passage of time. V erticallines, bottom to
top, connote growth. Circles are inclusive and encompassing. They enclose and also indicate infinity since there is
no obvious beginning and end. Use these to show relationships, connectedness, or the center of something. Triangles, diagonals, and sharp angles connote conflict, action, tension. They are provocative. Diagonals imply movement, the opposite of stability. Use them to show activity or ongoing movement in charts and graphs, to show the
direction of activity in time lines, or to connect ideas with action.
Enhance your credibility. Just showing a chart or slide does not make your thesis true. In this super-sales-resistant,
skeptical society that believes what you say only if there is some factual proof, you need to be able to back up what
you say with objective data. Show research results, quotes with attribution, previous testimony highlighted or on
videotape, warning labels, regulations--anything objective that supports you but does not come from you.
Make live visuals in court. Not only is the simple physical activity compelling, it proves that you and your witness
really know what you are talking about. Visuals prepared in advance are anonymous. Creating them in court as you
and your witness speak has the aura of identity and authenticity. Positioning witnesses at a chart, with you on one
side and the witness on the other, creates a visible dialogue and is an active, interesting, and energetic way to give
information. You also can use the chart you are creating as notes, to track what still needs to be told. This offers one
more advantage: It is information you do not have to reveal to the other side before the trial.
Use visuals in opening statement. To help the jury clarify the issues right at the top and to imprint them with your
points, use key documents and visual demonstrations in opening statement. More and more judges now allow this,
and it is invaluable because every time you come back to these issues, you are reinforcing what the jurors already
got from you with the most powerful teaching tool. Visuals last in the mind. This approach follows the law of primacy--that we are most attentive to and impressed by what we see and hear first, The corollary is the law of re-
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cency--jurors are equally attentive to and impressed by what they see and hear last, in your final argument.
Save emotional exhibits for impact. Learn to judge the right dramatic moment to introduce your most telling,
most important exhibits. Lay the groundwork and build your jury *18 up to a climax so that your key exhibit becomes the culmination of your message. Handle key objects-the gun, the broken part, the X-ray--with portent and
dignity. They have the power to move the jury.
Make your exhibits self-explanatory.
Once you have built your points visually, your exhibit must be able to continue to testify on its own to be truly effective. Critique your charts very carefully to be sure everything on them is
self-explanatory. Be sure to connect all titles and explanatory words directly to their objects. Charts should be
clearly titled at the top so jurors know exactly what they are about. Use different-sized lettering to show the main
points, categories, explanations, and details.
Jury Participation

and Involvement

Juries are cast as a passive audience in a court setting, with little more to do than sit and, hopefully, listen and absorb your information. Understanding today's jurors as you now do, you can see that that role is anathema to most of
them, especially Generation X. Between the indoctrination of television and the power to control information that
computers and e-mail offer, just sitting still and listening for an extended time is hopelessly outdated. Given all the
above suggestions to help enlarge and sustain their initial "one and a half minutes of total attention" span, there is
one more area to consider to gain the jury's continued attentiveness. How can you actively involve the jury in pursuing the information you are giving them?
. Make your material relevant to the jury. Since self-interest is the number-one reason anyone does anything,
understand what jurors need from you. Just telling them (which is in your self-interest) will not make it. You should
not presume that what you say is automatically interesting to them. Understand their job as decision makers. It is
very scary. They really want to be right, to feel secure and reassured in their judgment. So your information must
continue to show how it will help them come to a conclusion. Show them that you are aware that this is hard to do
and that you will help clarify and prioritize the information that they need. Always introduce each new area by telling them what this will do for them and how this will prove or show them new dimensions of the case, how it will
clarify what the other side contends. But most of all, why they need to know it.
Edit, emphasize, and prioritize. Be ruthless in your self-editing; what three or four basic facts make all the difference? Be sure they understand what the issues are by emphasizing your three major points not only on visuals but
also by repeating a word or phrase; using alliteration or a memorable slogan or catch phrase ("the 'I forgot' syndrome," "the use excuse," etc.). Change your tone of voice to be harder, softer, more weighty, and thoughtful. Alter
your speech pace by slowing down or speeding up to create variety, interest, and give import. Tell the jury what to
do by using an introductory line: "Remember this point," or "This is really important," or "What I say next are the
three most basic points in this case," or "Now we come to the best proof of our case." When you emphasize something, you involve them in listening, remembering, and becoming especially attentive to certain facts.
Use rhetorical questions. Instead of a constant stream of talking at them, start new segments by asking a question
of them: "Now, why would he do that? Why would anybody do that?" or "The next question that raises is, when they
started changing the engine design, did they do enough research to make sure it was safe?" Questions are an automatic invitation to people to try to think of an answer. And rhetorical questions are very pleasing because jurors
know you will also give them the answer right away.
Present live demonstrations
whenever possible. Nothing is more exciting than seeing something live with your
own eyes in court. Demonstrations not only involve the jury but are also much more credible and clear than pictures
and diagrams. Of course--have a backup, and be sure your demo really makes your point. Yes, I know. What if the
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demo fails right before their eyes? Consider the chances of that happening. Is the demo so explicit that it is the absolutely best way to clinch your point? Then do it, but practice, practice, practice since it is such a powerhouse when it
works. Example: Instead of just showing a diagram of what the product is supposed to do, use a real one in court.
Then show where the defect occurred and how that makes the product fail. Always try to pass around to the jurors
whatever object you are using, if you can, so they get a first-hand feel for it.
Interact with your visuals. Empower the jury to think by pointing out what they should look for and notice. Direct
their attention by asking them to look again at the signature, the date, or the comparison. Tell them to notice how
much, how big, how confusing, etc. Make your visuals serve you as an ally by doing more with them than just showingthem.
Explain depositions. For jurors to participate in and be impressed by the revelations and inconsistencies you present through depositions, they must first understand the process by which you got this information. Knowing nothing about the official, procedural nature of depositions, they could as well imagine rubber hoses at midnight, eavesdropping, or casual conversations. So, make the deposition process a visual experience. Before you reveal the damaging testimony, set the scene. Ask the witness, "Do you remember coming to my office before the trial to answer
some questions? Your lawyer came with you and sat through the whole questioning process? A court-appointed stenographer (or master) swore you in to tell the truth exactly as you were sworn in here today? I told you to ask me
about anything you didn't understand? You read through all your testimony at the end to be sure it was correct? And
then you signed it? Is this your signature?" Then, and only then, can you impress the jurors with the full weight of
the admission, contradiction, or change in testimony. And raise the question of which is the truth, then or now.
If they have been sitting still a long time, provide a break. Notice fatigue or ennui, especially when you are
ready to sail into something important. Either ask the judge for a recess or an innovative "May the jury just stand up
and stretch for a moment, your honor?" Explain that you are aware of their fatigue. They will be so grateful that you
obviously noticed and care about them, not just rolling along on your own momentum. And do not forget to notice
and comment to the judge about the temperature in the room, too, if that is a problem. This helps present you as their
caretaker.

In final argument, review and then tie it all together. Help the jury remember the key issues and evidence in the
trial with visual reminders--not just your slides and charts, but visual *56 descriptions about the evidence and testimony that unfolded during the trial. Make witnesses and events come alive with "the clerk who broke down as he
remembered the chaos he described," or "that tall nurse who kept saying she didn't understand my questions."
Conclusion
What does all this really mean to you? It means you cannot change the march of time. What you can change is your
knowledge about how communication has changed for everyone, and about the differing needs of Baby Boomers
and GenXers. You can also change your ability to reach them. Reaching them means everything from getting and
keeping their attention for more than the one and a half minutes that make up the average attention span of most
Americans, to homing in on and finding ways to speak to their different belief systems and passions. Having been
presented with a variety of generational, ethnic, and communication differences, with new habits and new demands,
your challenge is to add some new approaches and techniques to your existing repertoire. But this is just the beginning of how technology and our demand for more effective and efficient ways to get information will affect trials.
Who knows what is coming? A prerecorded, edited trial sent to jurors by videocassette? Better get on board now.
[FNalJ. Sonya Hamlin is a trial and communications consultant based in New York. This article is adapted from
several chapters in her new book, What Makes Juries Listen Today, published by Glasser LegalW orks, Little Falls,
New Jersey.
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By Kathleen B. Havener
Kathleen B. Havener is with Hahn, Loeser & Parks LLP in Cleveland, Ohio.
TEXT:
[*48] The morning news droned in the background while I groggily prepared for my day. My ears perked up when the
newscaster turned her attention to an ongoing criminal trial that was captivating the media--and, therefore, the whole
country. The fate of a famous defendant would be placed in the hands of the jury later that day, she said. Closing arguments had concluded the previous afternoon. A well-known legal affairs commentator described the defense lawyer's
closing argument: "Spellbinding!" he gushed to the newscaster. "The jury was enthralled."
Of course trials are riveting. That's one of the reasons they have been the subject of plays since the dawn of Westem theater. The earliest courtroom drama I know of is The Eumenides (458 BC), the third play of Aeschylus's crowning
trilogy, The Oresteia. What a trial. The goddess Athena presides as judge. The defendant Orestes is on trial for the murder of his mother, Clytemnestra. Apollo himself is Orestes's advocate. Orestes admits that he murdered his mother but
argues that he was ordered to kill her to avenge her murder of his father, Agamemnon. Twelve honorable citizens of
Athens are called upon to vote on Orestes's guilt or innocence.
When Orestes--who is being tormented by the hateful Furies--needs a bit of encouragement to set out for Athens to
face his trial, Apollo confidently reassures his terrified client, "With people there to judge your cause and with the force
of speech, the spellbinding power in words, we'll find a way to free you from misfortune."
The "spellbinding power of words" will win the day. For 2,500 years, that power has remained key to the client's
success. We all know, however, that it's the rare lawyer who can enthrall ajury. None of us can claim to be routinely
spell-binding. Indeed, some of us frequently cast a spell over the jury like the one the wicked fairy cast on Sleeping
Beauty. Surely we want to captivate the jurors with our courtroom delivery, not lull them to sleep.
Consider, as you contemplate how to go about enchanting your courtroom listeners, who your competition is. Reallife people who present for jury duty know little to nothing about real-life courtrooms and trials. They don't know about
the hours of waiting, the insufferable boredom, the endless delays, the frustration of being excluded from the sidebar
conferences. Instead, they know Law & Order, The Practice, Presumed Innocent, A Civil Action, and A Time to Kill. If
you're lucky, they might still remember To Kill a Mockingbird and Anatomy of a Murder. If you're not, they know Ally
McBeal and Legally Blonde. Jurors aren't prepared for 20 minutes, much less two hours, of painstaking detail and brilliant analysis. So if that's what they're going to get, you'd be well advised to make your case as entertaining as possible.
The best lawyers understand that every trial is inherently dramatic. But while every play revolves around a central
conflict, a trial is more multilayered: It is inevitably a conflict about a conflict. The subject of the underlying conflict is

an event--a doctor's negligence, a spouse's betrayal, a hostile act in the workplace, an accident, a crime, a theft of trade
secrets, a public securities offering. On a human level, each conflict sparks feelings of frustration, anger, even the desire
for vengeance. By the time of the trial, which is the only aspect of the conflict that the jury sees, each side has woven its
own dramatic tale of the event, casting its client as the protagonist, the hero, the good guy, and the other side as the villain, the antagonist, the bad guy. The jury is called upon to determine which of the stories is true, within the appropriate
degree of probability.
Advocates have much in common with actors. Both professions have been scorned by other elements in society-actors since the dawn of their profession, lawyers more recently. Acting is done in works called "plays": The actor is
"playing" a role, temporarily deceiving the audience. Thespis, the originator [*49] of Greek tragic drama, was asked
once after a performance, "Aren't you ashamed to be telling so many lies before so many people?"
As for lawyers, well, we all know what people think about us. In a 2002 nationwide survey by Columbia Law
School, more than one-third of Americans said they believe that lawyers are dishonest. Remember the joke "the only
difference between a lawyer and a liar is the spelling"? By virtue of our duty to represent one side against the other, we
become more likely in the eyes of the public, and therefore the jury, to gloss over or even make up things to serve our
own purposes.
What actors and trial lawyers actually do is even more similar than the public perceives. To be effective, both must
be commanding, persuasive, and credible. Both must win over their audiences. And both must accomplish these daunting tasks with the only tools available to them, their voices and their bodies. For actors and lawyers, the key to a winning performance is not what they say but how they say it.
All lawyers have physical and vocal tools within them to transform their next trial, even one that is utterly mundane
or mind-numbingly complex, into a drama that keeps ajury not merely interested but spellbound. The key to great advocacy, like great acting, is authenticity. Drawing from experience is a basic element of the contemporary actor's craft.
In method acting, the actor reads the script with an eye toward understanding the character, then assimilates the character into her own emotional makeup and life experience. Even though the character and the story are fictional, the actor's
performance is based on her own truth. It is the truth of the actor's performance that conveys the truth of the story and
induces the audience to believe and become involved in it.
Lawyers employ this same authentic approach. Trials, regardless of the nature of the issues at stake, always have an
emotional component. Lawyers must somehow find ways to appeal to the fact-finders on an emotional level. Instead of
simulating emotions by playing the "role" of the angry, disappointed, grieving, or frustrated lawyer, a good advocate,
like a good method actor, bravely allows the jury to see that she is a human being who feels what the facts ofthe case
really cause her to feel. Instead of adopting a courtroom demeanor, the lawyer recognizes that she is engaged in a real
human drama and that the judge and the jurors are real human beings who react to evidence as real human beings. Authentically sharing or even anticipating a reaction is effective advocacy.
The real challenge to this technique may simply be allowing yourself to be a person whose feelings are sufficiently
invested in the case to be perceptible to the jury. If your case involves a child who's been injured, for example, imagine
a child you know being similarly injured. Regardless whether you represent the plaintiff or the defendant, your authentic
emotions about the child's injury will benefit your client. From the plaintiffs perspective, you will convey the anger, the
grief, all the losses that your client must endure. If you represent the defendant, your authentic sympathy for the injured
child and his family allows you to defend your client--whose lack of fault you can still convey with bona fide conviction--without appearing to be hard or unfeeling.
If corporate espionage is at issue, imagine how it feels to have someone steal something important from you, and
use that emotion. If you represent a defendant in a commercial case, think of how it feels to be wrongly accused. If you
represent a potentially responsible party in an environmental action, remember the frustration you feel when you are
certain you've done everything according to the rules, only to be told you've got it wrong. Representing the government
in the same action, imagine having someone dump toxic waste in your own front yard. The jury must see you as a human being, vulnerable and sincere, with the appropriately responsive level of personal emotion or even passion, if you
are to tell your client's story authentically.
Of course, the best lawyers are great storytellers. Just using the phrase "Let me tell you a story" is a powerful
means of pulling in your audience. Good lawyers, like good storytellers, take disjointed, sometimes inconsistent information from a variety of witnesses and transform it into a coherent, persuasive human narrative. The craft of storytelling
helps to establish a theory of the case, a plausible explanation of the underlying events presented in the light most favor-

able to the client. Storytelling also develops the trial theme, the lawyer's mechanism for adding moral force to the desired outcome, appealing to the jury's sense of right and wrong by explaining who did what to whom, and why. The
story also should highlight a universal theme: power, greed, envy, revenge, good and evil, loyalty and deception, fear
and courage. The themes and subthemes of your case are focal points--flashing signs--that announce, fortify, and remind
your audience of what you are communicating.
Storytelling is important in the courtroom because people are accustomed to hearing stories in ordinary conversation, and because stories ordinarily help arguments seem more sensible. You don't tell your story only in your opening
and closing; use jury selection, opening statement, direct and cross examination, and closing argument to thoroughly
weave your tale and lodge it in the jury's consciousness. Winning advocacy depends upon repeating and reshaping the
story, as necessary, [*50] to the circumstances. Instead of an attempt to discredit or destroy the witness, for example,
cross-examination can be a mechanism for putting the witness's testimony where it belongs. Where the testimony fits
into your story, weave it in; where it doesn't fit, help the jury to deemphasize or even disregard it. The jury wants to feel
it is doing the right thing. Telling a believable story, and asking the jurors for the ending you desire, helps them to feel
good about themselves.
Authenticity
Actors use techniques to help them weave believable tales. What can we learn from them?
First of all, let's just face it: For many of us, even the most experienced, going into court is difficult. In some way
and on some level, all of us are tempted to put on armor to protect ourselves from the inevitable adverse rulings, occasional insults, and other vagaries of the courtroom experience. The trouble is that if you're wearing armor, you don't
walk, talk, or maybe even think like yourself. The jury can see it. At best, your performance will be unnatural; at worst,
you will seem untrustworthy. You must discard your armor and trust that your ego will survive. You must be your authentic self. Just as emotional honesty is essential to an actor, it also is critical to your performance at trial.
You can prepare to play yourself in court by rehearsing the role in your day-to-day life. For example, instead of
shutting yourself in your office and carefully composing an opening statement on your legal pad, or even drafting an
outline, invite your best non-lawyer friend to lunch. Tell her about your case. Pay attention to how you explain your
theory of the case and how you buttress it with facts. Pay attention to your voice, your tone, your words.
You'll fmd that your explanation to your friend isn't boring at all. In fact, it's even kind of thrilling because your
own excitement about the human story comes through. You like your friend. You want her on your side. You communicate all the passion and confidence you really feel about your case because you truly want your friend to understand
your position. You tell your story with authentic feeling because you're caught up in it and you want her to be caught up
in it too.
You
lightning
will own
portantly,

will use the right words naturally. And, as Mark Twain said, "The right word is to the almost right word as
is to the lightning bug." When you tell your friend about the case, your words will flash like lightning. You
the story, and, in owning it, the right words will simply flow out of you. You'll be convincing and, most imyou'll be yourself. Congratulations. You've just prepared your opening statement.

Now all you have to do is tell the jury the same story you told your friend. Use the same tone, the same words, the
same manner. You want the jury to feel your interest, your passion, and your comfort with your own position, just as
your friend did. What jurors want to hear--in words that light up the skies--is your story of the case and your feelings
about the matter.
Ay, there's the rub. Just as a performance onstage with an audience is an entirely different experience than any rehearsal ever can be, your performance in the courtroom will never feel like lunch with a friend. But you can still deliver
a convincing performance, just as an actor does, by holding on to the awareness that you are not simply performing.
You are engaged in a give-and-take: You are communicating and you are listening.
Listening, too, is a skill that both actors and advocates must develop. If an actor merely listens for a cue, the performance lacks electricity, and the lines sound like exactly that--lines. But when an actor really listens to the other actors, the performance is alive and genuine, even though they have the same conversation onstage every night. To the
audience, the actors seem to be really communicating--because,
in fact, they are. Lawyers should learn from them. Not
listening to a witness's answers is asking for problems with your examination. Not listening to the jury--not paying attention to what it is communicating without words through body language, eye contact, and expressions--is flirting with
disaster.

When you talk to the jury, look at the jurors--watch each one just as you looked at your friend. Like an actor in live
theater, pay attention to how the audience is receiving you, and adjust your delivery accordingly. The subtle signals you
pick up from the jurors will tell you what you might need to repeat, emphasize, or downplay. These adjustments aren't
difficult to make; you just need to relax and let yourself be the person you ordinarily are.
Also pay attention to your own body language, and not just when you speak. Your mother was right--stand up
straight. You don't need to stand at attention like a guard at Buckingham Palace, but pay attention to your posture. Show
respect for where you are and what you are doing. You owe respect not only to the jury and the judge but also to the
courtroom itself and your place in it. Actors pay attention to their posture because good posture helps the whole body
move more fluidly, and they literally feel more confident. In addition, good posture helps you to project your voice
without strain because your diaphragm has more room to do its work. Because your breath supports your voice, everything that impacts your breathing is important. And, as every actor knows, a person with good posture is more pleasing
to watch. Slouching is distracting.
Don't forget that even when you're not speaking, you're not invisible. Just as actors must remain in character
whether or not the scene revolves around their role, you must be conscious of how you look to your audience at all
times. Jurors will certainly notice how you conduct yourself, in the spotlight or not. Leaning back in your chair looks
sloppy and inattentive. Remember the "bad boys" in junior high who slouched in their desks at the back of the classroom? Somehow, they made their languorous physical posture convey haughtiness and superiority. Hunching makes
you appear as if you don't care what's going on, so sit up straight. Letting your eyes wander doesn't make you look
thoughtful, it makes you look bored. As the day wears on and your level of fatigue increases, you might have to force
yourself to pay attention to your demeanor; but if you look like you're bored and fed up with [*51] being in court,
think how the jurors may feel about being there.
Another thing about the time that you're not center stage: Everyone knows lawyers who will drop something, have
a sudden coughing fit, or use some other ham-handed tactic to distract the jury when an important piece of (harmful)
evidence is introduced. Like an actor's upstaging someone else onstage, it's usually obvious to both the jury and your
opposing counsel, and it's both annoying and rude to observers. It's also likely to backfire in court: Your counterpart
may simply repeat the evidence, using your antics as an excuse, and hammer the harmful point home to the jury.
If you haven't argued in that courtroom before, one thing you'll certainly want to do in advance is visit the courtroom and get familiar with your stage. Wow are the acoustics? Are there dead spaces from which the speaker cannot be
heard? Is the room grand or intimate? What are the judge's rules on moving around the courtroom? You'll do a much
better job of owning the room if you know what to expect.
Just as costumes in the theater have psychological importance for the actors who wear them, what you wear to court
will impact your performance. The formality and dignity of the courtroom should be reflected in your dress. That said,
sometimes the smallest things about your clothing, as with theater costumes, can make an enormous difference. If you
know you have to reach up to write at the top of an easel, for example, don't wear clothing that constricts your movement or, worse, rides up when you lift your arms. Make sure your suit fits--no frayed cuffs or tom pockets allowed. The
jury will almost certainly note anything that doesn't feel or look right.
A word of warning: In my experience, courtrooms are almost always cold. When I'm cold, I have a habit of crossing my arms to try to keep warm. But body language always conveys a message--folding your arms across your chest
can make you look defensive or even frightened, especially for a woman. It can also make you appear overly confident
and unwilling to listen to another point of view. It definitely puts a barrier between you and everyone else. You're inaccessible and closed off. So don't cross your arms. Another thing to question is the general belief that a room that is
slightly too cool helps people to stay alert. For me, it has the opposite effect; I become drowsy and find it difficult to
pay attention. Visiting the courtroom in advance will help you dress appropriately and feel more comfortable.
It's important to know how to be still. Shifting your weight from one leg to the other, tapping your foot, tapping a
pencil, and even shuffling papers can make you look nervous or, worse, bored. In the courtroom as onstage, every
movement is magnified. Hence, one of the cardinal rules of acting: Every movement must have a point. Don't make a
single move without a purpose. If you don't have somewhere to go, stay where you are. Be still. Stillness conveys serenity and confidence.
When your own enthusiasm spurs you to approach the jury to make better contact (if the judge allows it) or raise
your hand to emphasize a point, by all means, do it. Being still as a statue doesn't make you serene--you may just seem
to be made of stone.

Forget fears about what to do with your hands. People who are engaged in a comfortable conversation, whether
speaking or listening, don't have to worry about what to do with their hands. When you forget about your hands altogether, they'll do what they usually do--they'll become part of the way you express yourself. If you are nervous about
your hands, give them something to do, or keep them at your sides. But whatever you tell your hands to do, don't forget
the basic rules of hand etiquette:
- When sitting at counsel table, keep your hands open and relaxed on the table, not in your lap. Like cops, observers in
the courtroom want to see your hands at all times.
- Don't clasp your hands behind your back or in front of you. It makes you look childish and guarantees that you won't
be able to use them to help you make a point.
- Never use your hands to cover your face. In fact, don't touch your face. Don't touch your ears, your nose, or your head.
Don't rub your eyes or fuss with your hair.
- Don't tap a pencil or drum your fingers. For heaven's sake, don't crack your knuckles or clean your nails.
- Don't do anything in court that your mother taught you not to do in public.
All of these habits are incredibly distracting (and some are downright disgusting). Keep still. Stay calm.
Even the most experienced actors have to deal with stage fright. As Jerry Seinfeld jokes, "That means to the average person, if you have to be at a funeral, you're better off in the casket than doing the eulogy." Most actors say that the
extra edge of adrenaline improves their stage performance. But being a lawyer who can't keep stage fright under control
can seriously impair your performance. It can make your voice tremble and your hands shake, and make you feel and
look incompetent even though you aren't.
Stage fright happens only when you're concentrating on yourself. Focusing on something else will banish stage
fright, but that isn't always easy to do. Fortunately, though, there are simple ways to deal with stage fright, including the
following:
- Remember that the jury is more important than you are. Your purpose is to make them feel comfortable and to help
them understand the case in the right way.
[*52] - Know that fear is contrary to your purpose. In fact, it can project such a negative feeling that it makes you seem
hostile. Pretend instead that the jurors are your guests; you'll forget your own fear if you're trying to make sure the jurors feel welcome and important.
_ Breathe as deeply as you can, concentrating on inhaling to a count of four and exhaling to a count of eight, for a series
often breaths. Consciously relax your shoulders while you breathe. Just the exercise of concentrating and controlling
your breathing really will go a long way toward calming your fear. Deep breathing can even lower your blood pressure.
- Consciously relax your jaw. This will help you to sound normal--especially to yourself--when you begin speaking,
which will make you feel more comfortable right away.
- Never act or feel rushed. Your presentation isn't a race. Express every important word, and speak so that the whole
room can hear you. If you feel pressured to hurry, deliberately slow yourself down, at least until you feel calmer.
- Pretend that the people who are listening couldn't intimidate you if they tried: your daughter's Brownie troop, your kid
brother, the guys you play poker with once a month, a gang of cartoon characters.
- Think of yourself as a member of the trial team. It will draw your focus away from yourself and remind you that others
matter as much as or more than you do.
_ Believe in your position, and believe the story you are telling. When you believe with all your heart that you know the
truth and are the medium that can convey the truth to the jury, your fear will almost certainly abate. Enthusiasm and
conviction are good qualities, not negative ones.
- If your true fear is that you will fail in front of your colleagues, remind yourself that your feelings about the case are
for the jury, and that no one else matters. Forget about what your colleagues think. They don't deliberate and they can't
deliver a verdict. In the courtroom, they are irrelevant.
- Pay attention to your voice. Controlling your vocal inflection helps communicate your ideas, and it automatically helps
you control your breathing.

Inflection is especially important. Without inflection, actors would be unable to communicate the real action of the
play. "Just remember," said the English classical actor Donald Sinden, "there's many an actor sleeping on the embankment tonight, with no soles to his shoes, for lack of an upward inflection."
Lawyers too should pay close attention to inflection. It is not simply a trick to make your delivery more interesting.
Inflections have meaning in language; indeed, they are buried in the deepest structures of our natural speech. They are
as critical to spoken communication as punctuation is to writing. They act as signposts, signaling our intention to continue or to stop speaking, to pause or to yield the floor. Because inflections are drawn directly from natural speech, they
are not only authoritative, expressive, and persuasive but also real and natural.
In general, falling inflection in English speech is used to create a sense of finality (Our job here isfinished); to
complete an idea (The whole is equal to the sum of its parts); and to signal an end to listening (J have nothing else to
say).
Rising inflection, by contrast, sometimes indicates a question, or makes people want to hear more. Upward inflection can also highlight a key word (J like most candy, but my favorite is licorice); instruct the listener to follow an alternate course (Don't go right, turn left); delineate and articulate a series to provide momentum (First it's blue, then green,
then red); and arouse enthusiasm or stimulate excitement (He's innocent, J tell you).
Sustained inflection can be used to create suspense; it defies interruption and cues listeners to wait for the end of
the story (He went to the door. He turned the knob. He heard breathing in the room ... ).
When you need real power in your speech, forget volume. Utilize instead rising, falling, and sustained inflections.
Try this exercise. Say the following sentence aloud as if it is a simple declaratory sentence in an opening argument: The
light was red. Then say it with a rising inflection, The light was [arrow up] red; with a falling inflection, The light was
[arrow down] red; and finally with a sustained inflection, The light was --> red.
The effect of each statement is as follows: Rising: [arrow up] You're contradicting a story. Falling: [arrow down]
You're admitting you ran a red light. Sustained: --> You're leading up to the end of the story (... but he didn't seem to
slow down, and then ... ).
Practice until you feel and understand the differences; then remember them. You will soon appreciate that it's not
the words that matter--how they're spoken gives the words power.
Another powerful tool available to you is silence. All actors know that sometimes a pause between lines is not just
appropriate but crucial to the scene. Use silence before you begin to speak, to get everyone's attention. Use silence instead of filler, like Um .... Before you make a critical point that you want to drive home, pause for a long moment.
Take a sip of water. If the other side or the gallery is making noise and distracting you, or the jury, stop talking until the
room is quiet again. The room is yours, after all. When jurors are surprised by something, they need a moment to absorb
what they've heard. That calls for a strategic pause. If you make the jury laugh, stop and enjoy the joke along with them.
Remarkably, the more you use silence effectively, the less anxiety you will feel.
Although you should never write out your arguments, rehearsal, as with acting, is critical. Tell and retell the story
as you told it to your friend at lunch. Do this alone (in the car, the shower, or the privacy of your office) or draft an audience (your non-lawyer buddies, teenage children, a patient spouse). Ifhaving an outline helps you not to miss a point
you want to make, jot down single words or key phrases rather than a script of the entire argument. A script is a crutch,
and if you have a crutch, the temptation to use it will be almost insurmountable. Anyone who has ever acted knows the
importance of being "offbook." You can't be in the moment if you're reading.
Instead of making your topics seem like stilted memorization, rehearsals simply make you more comfortable saying
the right [*67] words, which may not be words you use every day. Rehearsing your argument is like a singer's doing
scales--practicing what you will require of your voice and articulating what your mouth will express. In this case, familiarity breeds comfort, not contempt.
Be sure to prepare--and use--a list of props. Not having the right demonstrative at the right moment makes you look
amateurish and disorganized. Just like the prop master of a theatrical performance, your trial team should have a detailed, sequentially itemized list of everything you will need during trial, from demonstrative evidence boards and photographs to murder weapons and the errant piece of machinery. Don't forget to add your opponent's props, if you can use
them to your advantage, to your own list. Review your list at the beginning of every trial day--you or an assistant should
literally see and touch each item on the list to ensure that it is available and operative. Recheck your prop list before

each witness takes the stand. Make sure you have everything you need for whatever you're about to do, that you know
how to handle the material and can smoothly store it when you are done. You want the jury to focus on what you're trying to convey, not on how precariously the demonstrative is balanced on its stand or how distracting it is that the photograph you've just finished using was set aside upside down.
Jurors don't care about abstractions, figures, corporate administration, and contractual terms. They care about right
and wrong. They care about fulfilling their duty. Whether your case involves the most complicated corporate relationships or the most basic human drives, or both, it is your job to convert the facts and law into a believable and compelling tale that will carry your jury to the right conclusion. With a little practice, you can use the "spellbinding power in
words" to persuade juries of the rightness and justice of your cause. All you have to do is play your part.
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An important issue related to gender stereotyping involves the use of individuating information, that is,
information about personal characteristics, such as background, personality traits, interests, and preferences.
Early studies suggested that knowledge of individuating information could reduce or even eliminate the
influence of gender stereotypes on judgments about that individual.t These studies have been misinterpreted as
evidence that perceivers will not use stereotypes as long as they have any form of individuating information
about a person.2 However, additional research and theory indicate that the effects of individuating information
are considerably more complex.
Several cognitive processes work against the use of individuating information. Newer models of impression
formation emphasize the primacy of category-based inferences.3 When forming impressions, perceivers
automatically assign individuals to existing social groups, such as women and men. The individuals'
characteristics then are compared with the stereotypes associated with those groups. Individuating information
is considered only if the individuals' characteristics are inconsistent with group stereotypes. Moreover,
inconsistent individuating information still may be ignored if perceivers are not motivated or do not have the
cognitive resources necessary to form an individualized impression of the person.4 The mere process of trying
to suppress a stereotype consumes cognitive resources, making it harder to process individuating information.5

.
"

Even when individuating information is considered, it might be processed in a biased manner. Without
necessarily realizing it, perceivers tend to selectively process information about individuals that is consistent
with group stereotypes,6 while inhibiting information that is inconsistent with stereotypes.7 Perceivers also use
stereotypes when they interpret individuating information. For example, Kunda and Sherman-Williams found
that participants-who read about a housewife "hitting someone who annoyed her" imagined a mother spanking
her child, whereas participants who read about a construction worker engaging in the same behavior imagined a
man punching a coworker.s Thus, people tend to interpret ambiguous or internally contradictory (i.e., mixed)
individuating information in stereotype-consistent
ways. Only individuating information that is truly
unambiguous is seen as stereotype-disconfrrming.9 This process of biased information processing is particularly
insidious because people believe that they are judging others on the basis of personal characteristics, often
unaware of the influence that stereotypes have on the interpretation of those characteristics.
Notably, even information that initially appears unambiguous may be construed as stereotype-consistent.
Research has demonstrated that, when motivated to do so, people are able to employ a number of biased
reasoning strategies in order to reach particular conclusions.lO Thus, people who hear about a woman's quick
rise to executive status may attribute her success to unstable or derogatory factors (e.g., that she slept her way to
the top).ll
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Individuating information is most likely to influence a judgment when it is diagnostic (i.e., relevant to the
decision). Thus, individuating information about previous job performance is more likely to influence
employment decisions than is information about personal hobbies. Notably, gender also varies in perceived
diagnosticity. Gender may be considered diagnostic for certain decisions (e.g., hiring for traditionally masculine
or feminine jobs), but not for other decisions (e.g., hiring for gender-neutral jobs). The relative influence that
gender stereotypes and individuating information have on decisions, therefore, depends on the perceived
diagnosticity of each type of information to the judgment at hand.12 For example, Heilman had MBA students
evaluate applications for managerial positions that ostensibly were submitted by male or female applicants.13
The applications contained job-relevant individuating information (i.e., business major, economics minor), jobirrelevant individuating information (i.e., biology major, political science minor), or no individuating
information. Results indicated that the male and female candidates were seen as equally qualified when jobrelevant individuating information was provided. The male candidate was preferred, however, when participants
read job-irrelevant or no individuating information.
Non-diagnostic individuating information still may affect judgments, but through a different process, such as
altering the degree to which an individual is seen as a representative member of a particular social group. To the
extent that individuating information, regardless of its diagnosticity to a judgment, makes an individual seem
less like a typical man or woman (e.g., fmding out that a woman has worked in a sporting goods store), the
information should decrease the use of global gender stereotypes in judgments about that person. 14 However, if
non-diagnostic individuating information makes a person seem more like a typical man or woman (e.g., finding
out that a woman was on the pep squad), it actually can increase use of gender stereotypes. 15
Finally, recent evidence demonstrates that, even when individuating information eliminates the effects of
stereotypes on judgments about a person's traits, it may not eliminate stereotypical expectations about that
person's future behavior.16 For example, information about a woman's job performance may lead evaluators to
think she is assertive, but not change their expectation that she will act in a deferential manner in the future.
Thus, the relationship between knowledge of individuating information and stereotype use is complex,
depending on elements of the target, the perceiver, the individuating information, the relationship between the
information and the group stereotype, and the particular decision being made.
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Special Section
Report of the Ninth Circuit Gender Bias Task Force
EXECUTNE SUMMARY OF THE PRELIMINARY REPORT OF THE NINTH CIRCUIT TASK
FORCE ON GENDER BIASd
Copyright (c) 1993 by the Board of Trustees of the Leland Stanford Junior University
Ninth Circuit Task Force on Gender Biasa
In August 1990, the Ninth Circuit Judicial Conference overwhelmingly endorsed a resolution calling for a study
on gender bias in the federal courts of the Ninth Circuit. The Circuit called for a special study committee to
"conduct a comprehensive review of gender bias issues, including, but not limited to, courtroom interaction,
judicial branch employment practices and other issues of court administration, gender bias within the judiciary,
selection of court-appointed counsel, and jury instructions." 1
*2154 To implement this mandate, the Circuit established the Ninth Circuit Gender Bias Task Force, a special
advisory committee to the Executive Committee of the Circuit. This Task Force is chaired by the Honorable
John C. Coughenour of the United States District Court for the Western District of Washington, and includes
judges, lawyers, law professors and social scientists from throughout the Circuit.z The Task Force was charged
with conducting a study of gender bias in the Ninth Circuit, reporting its findings to the Conference, and making
recommendations to respond to any problems identified.
This report summarizes the preliminary results of the Task Force's investigation. It is being circulated at this
time (July, 1992) to stimulate discussion of the issues addressed by the Task Force and to solicit comments and
suggestions prior to fmal revision and publication.
A. THE RESEARCH AGENDA
Although there have been extensive studies on gender bias in the state courts, no previous study has specifically
addressed the issue of gender bias in the federal court system. Thus, the Task Force was charged with breaking
new ground. At the outset, the Task Force decided not to impose a defmition of "gender bias" in the federal
system nor to look for bias per se. Rather, our questions were about the effects of gender. Specifically, we
asked:

· What roles do women and men play in the Ninth Circuit? What is the composition by gender of the judiciary
and of the bar? What proportion of citizens who come before the court as criminal and civil parties, or who
serve the court as jurors and witnesses, are female? What data are available on the intersections of gender, race,
and ethnicity? The answers to these questions not only are important in themselves, but they also provide
important contextual information for interpreting the experiences and views of women and men within the
Circuit regarding the effects of gender on the legal process.
· What role, if any, does gender play in appointments made by thejudiciary, and in the hiring and promotion
processes of the private and public sectors of the bar? Answers to these questions may indicate whether and
how gender influences the professional advancement of men and women in the Ninth Circuit. The ways in
which women and men "explain" the gender distribution of appointments and promotions may also have a
powerful effect on their individual assessments of the presence or absence of gender bias in the courts and in
their professional lives.

· Does gender affect professional interactions, either in the courtroom, or in the increasingly important and
more informal settings of chambers conferences *2155 and lawyer negotiations? The influence of gender on
interactions has been a central topic for investigation for all state court gender bias task forces, because
interaction is the "stuff' of professional life-what lawyers do is talk to judges, other attorneys, clients, and other
laypersons. Moreover, how judges talk to attorneys and how attorneys talk among themselves may send
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important messages to attorneys' colleagues and to their clients, and may also convey messages about an
attorney's own professional worth. Similarly, the manner in which judges and attorneys interact with parties,
witnesses, and jurors conveys important messages about the way the judicial system assesses their worth and
about the validity of their claims or their contribution to the legal process .
. How do members of the judiciary and the bar view the relationship between their work and their family life?
Male and female judges, court employees, and attorneys have lives outside the courthouse and law office, and
these lives often include spouses or other partners and children. The availability of parental leave, child care
facilities, and part-time or flexible employment may determine whether individuals can successfully integrate
their professional and personal lives. Moreover, certain work-life policies may have different effects on the
professional lives of women and men.
. What role, if any, does gender play in legal decisionmaking in specific areas of law of particular concern to
the Ninth Circuit? Does the fact that a civil litigant, debtor, immigrant, federal benefits claimant, or other party
is a woman affect the law's understanding and treatment of her claims? How, if at all, does the gender offemale
criminal defendants affect their sentencing and treatment while in detention or prison? These questions turned
the Task Force's focus from the effects of gender on judges' and lawyers' professional lives, to the effects of
gender on litigants.
B. THE RESEARCH APPROACH
The Task Force used a wide variety of methods to collect information. Each of these methods has particular
strengths and weaknesses. Yet each type of investigation revealed much the same pattern of experiences and
attitudes. Because of the consistency of the results, the Task Force is confident that the fmdings reported here
accurately reflect the experiences, attitudes, and beliefs of Ninth Circuit judges and attorneys. In this section, we
briefly describe the Task Force's research methods. The full report, with its appendices, provides more detailed
technical descriptions of the study methods.
Public records provided information about the demographic characteristics of the judiciary, and the gender
composition of various bench and bar committees and of specially appointed panels and positions.
For information about judicial experiences and attitudes regarding court appointments, courtroom interactions,
work-life policies, and criminal sentencing, the Task Force relied on a special Judges Survey, which was sent to
all senior and active judges in the Circuit. A total of 232 judges, more than 80 percent of those on the Ninth
Circuit bench, responded to this survey.
To learn about the demographic characteristics, experiences and attitudes of the Ninth Circuit federal bar, the
Task Force relied on a special *2156 Attorney Survey, which was sent to a probability sample of active federal
practitioners in every district of the Ninth Circuit, including attorneys in private civil and criminal defense
practice, corporate counsel and government staff attorneys, Federal Public Defenders, and Assistant U.S.
Attorneys. A total of 3,531 attorneys, about 50 percent of those sampled, responded to the survey. This is the
largest scientifically designed sample of lawyers ever surveyed in the Circuit, and one of the largest surveys of
attorneys ever conducted nationwide.3 The sampling error for a survey of this size is less than three percent.
To supplement its quantitative analysis of survey data, the Task Force analyzed approximately 1,000 margin
comments that were submitted on completed questionnaires, and conducted 19 focus group interviews with
attorneys in general and specialized practices in different locales. These group interviews focused on issues
related to judicial appointments, hiring and promotion in law firms, courtroom and other legal interactions, and
work-life policies. In addition, many focus groups discussed issues related to judicial treatment of criminal and
civil parties.
Additional data, on hiring and promotion practices, interactions in the courtroom and other legal settings, and
work-life policies, were derived from special office self-studies, conducted by two U.S. Attorney Offices and
seven Federal Public Defender Offices.
Finally, for information about substantive law and judicial decisionmaking, the Task Force turned to special
Advisory Committees on bankruptcy, criminal law, federal benefits, immigration, employment, and federal
Indian law. Each of these committees used a combination of legal research methods and empirical data
collection, including review of statutes, regulations, and case law; compilation of statistical data from public
records; focus group and individual qualitative interviews; and, in some instances, surveys of institutions,
judges, and attorneys A
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C. OVERVIEW OF FINDINGS
1. The Roles of Women and Men in the Ninth Circuit: A Demographic Profile
As of 1991, with regard to gender representation on the bench, the Ninth *2157 Circuit was generally ahead of
the rest of the nation. See Figure 1. Yet the world of the federal courts is still predominantly male. Eighty-eight
percent of Ninth Circuit judicial positions are held by men. Five districts have no female judges at all, and in
three other districts, the only woman on the bench is a part-time magistrate judge. See Figure 2.5 The federal
administrative judiciary within the Ninth Circuit has a parallel composition. Ninety-two percent of the
Administrative Law Judges in the Social Security Administration assigned within the Circuit are men. Seventythree percent of the immigration judges within the Circuit are men.
Moreover, women are not well represented in federal practice in the Ninth Circuit. Although new entrants into
the legal profession are now roughly 40 percent female,6 84 percent of lawyers in federal practice in the Ninth
Circuit are men. See Figure 3. One-third of the male attorneys in private federal practice in the Circuit work in
offices in which less than ten percent of their lawyer colleagues are women. However, the proportion of women
lawyers in public practice settings is about double the proportion of women in private practice and quite closely
matches the proportion of women currently entering the profession.
Female judges and lawyers agree that the gender composition of the judiciary disadvantages female
practitioners within the Circuit. Female practitioners described these disadvantages as "subtle" but "pervasive,"
creating what one attorney described as "a kind of infra-structure of sexism."
Female judges and lawyers in the Circuit are, on average, younger than their male colleagues and received their
law degrees more recently. But contrary to the conventional stereotype of female professionals who are
uniquely burdened with family responsibilities; female judges and lawyers are less likely to be married and less
likely to have children than their male colleagues.
*2158 Figure 1
The Ninth Circuit leads the nation in women judges
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Figure 2
But some districts have few if any women on the bench
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*2159 Figure 3
And women are not well represented

in federal private practice

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Figure 4
Overall, most bench and bar committees

and judicial appointments

represent

women proportionately

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*2160 2. Appointments, Hiring and Promotion: Practices and Perceptions
The statistical data that the Task Force collected regarding the gender composition of bench and bar committees
in the Ninth Circuit suggest that, in the aggregate, women are proportionately represented in fee-bearing and
decisionmaking positions. See Figure 4. But these aggregate data mask the fact that women are virtually
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unrepresented in key positions in some districts. Because of the numerical dominance of males on the bench and
in the bar, "statistical representativeness" results in many committees and panels with but one or a few women
members.
Moreover,
hierarchy.
not simply
not simply

many female attorneys practice in settings where males predominate at all levels of the professional
See Figure 5. The available data suggest that gender differences in rank within private practice are
a function of the younger average age of female practitioners within the Circuit and that change will
occur by virtue of the passage of time.

The meaning of these statistics is perceived very differently by the women and men of the Ninth Circuit. There
are sharp disagreements about the influence of gender on appointments, hiring, and promotion. Generally, men
believe that both judicial appointments and hiring and promotion decisions within law firms are merit-based. In
contrast, although women agree that experience and expertise are taken into account by those who make the
appointments, hiring, and promotion decisions, women believe that other factors also play an important role.
Women judges and women lawyers attribute male-domination of the judiciary in large part to the exclusion of
women from the networks that influence judicial appointments. Women lawyers attribute the small number of
women appointed to bench and bar committees to the exclusion of women from formal and informal selection
processes. A large proportion of women lawyers believe that men have a better chance than women to be
promoted to law firm partnerships and to equivalent positions in public law organizations. See Figure 6. Woman
lawyers, more frequently than their male counterparts, report occasions on which women were passed over for
promotion and for important case assignments in favor of men with equal qualifications,
Taken together, these data suggest that the women and men of the Ninth Circuit perceive the same world
differently or inhabit different worlds, one characterized by feelings of exclusion and the other by feelings of
acceptance.
*2161 Figure 5
Ninth Circuit women federal practitioners

are clustered

at lower levels of private practice

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Figure 6
Men and women disagree about the influence of gender on hiring and promotion
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*21623. Courtroom Interactions: On and Off the Record
The Task Force's research paints a complex picture of the ways in which gender does-and does not-affect
professional interactions within the Ninth Circuit. Both the qualitative data from focus group interviews and the
more quantitative data from the Task Force surveys indicate that women and men lawyers believe that they
themselves generally receive fair treatment from federal judges within the Ninth Circuit. Indeed, many women
practitioners noted that the federal courts are relatively free of the problems of blatant sexism they have
experienced in some state court systems. Court employees, such as courtroom deputies and court interpreters,
also say that their interactions withjudges are generally free of gender bias.
Yet the data also suggest that gender adds an extra dimension to courtroom and law firm interactions, a
dimension that is often discomforting and sometimes destructive to female counsel and perhaps to their clients.
Women attorneys experience a variety of interactions that subtly and overtly undercut their own sense of
professional worth. Some of these interactions take place in the courtroom during formal proceedings. But
many more occur "off the record," in the judge's chambers, or outside of the judge's hearing, in the corridors
and law offices of the Ninth Circuit. Importantly, women single out their colleagues and opponents as the
source of much of the gender bias that affects interactions within the Circuit. Furthermore, in certain areas of
practice, many lawyers report that women litigants receive different treatment from both judges and lawyers,
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even when women lawyers are not subject to such bias.
Although some male attorneys also complain of gender-biased interactions with judges and lawyers, the
frequency of such reports is negligible. Not only are male attorneys not subjected to the same kinds of behavior
that female attorneys report, they also say they are unaware that the behavior exists. See Figure 7. Yet
observations from third parties, the women judges within the Ninth Circuit, confirm the reports of genderinfluenced interactions between male and female counsel. Female judges and lawyers are also more likely than
male judges and lawyers to believe that gender distinctions in courtroom interaction may have a significant
impact on the outcomes of cases. See Figure 8.
Some within the legal profession suggest that differences in perceptions between men and women lawyers are a
function of age; the view is that, as the "older generation" retires, these issues will decline in importance.
However, the Task Force found sharp gender differences among younger attorneys as well as older attorneys in
the Circuit. The differences in perception between women and men below the age of 40 mirrored that of women
and men over the age of 40. This fmding implies that an increasing in sensitivity to the effects of gender on
behavior will not automatically emerge with the passage of time.
Moreover, there is a darker side to the picture of interactions within the Ninth Circuit. Although many attorneys
spoke of quite exemplary treatment *2163 by judges, some reported instances in which judges made sexuallyladen derogatory remarks. In informal discussions, an even larger number of women recalled instances in which
male colleagues, opposing counsel, and clients subjected them to sexually-laden taunts and made unwelcome
verbal and physical sexual advances. Statistically reliable data from our circuit-wide attorney survey indicate
that 60 percent of the Circuit's female practitioners have been the target of unwanted sexual advances or other
forms of sexual harassment by colleagues, opposing counsel, clients, judges or other court personnel. See
Figure 9. Six percent of female practitioners reported that they have been sexually harassed by judges. Some
court employees also reported unwelcome sexual discussion and sexual harassment involving judges. Further,
in interviews with a small, non-random sampling of women who were either detained or incarcerated within the
Circuit, Federal Public Defenders also heard reports of unwanted sexual comments and advances either from
United States Marshals or correctional officers, Some members of Federal Public Defenders offices also
reported that they had themselves experienced gender-biased treatment from such officials.
*2164 Figure 7
Men don't see gender influences on interactions,

yet women do

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Figure 8
Women are more likely than men to think gender distinctions

in interaction

may affect case outcome

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*2165 Figure 9
Many female practitioners

report inappropriate

sexual comments

and harrassment

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Figure 10
Women are more likely than men to experience

negative consequences

as a result of parenthood

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLETABULAR
OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
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The overwhelming majority of Ninth Circuit federal practitioners are at the stage in their lives when most
people in the United States, who desire to do so, start and raise families. However, the formal and informal
work-life policies within the Circuit provide little support for family life. The Administrative Office of the
Courts, whose guidelines govern the judiciary, court employees, and Federal Public Defenders, has no formal
pareritalleave policy. The Department of Justice, whose policies govern the U.S. Attorney's Offices, has formal
policies that state concern about family life, including encouragement of parental leave, support for on-site
child-care and encouragement of job sharing, and flexible employment; however, in practice, many Assistant
U.S. Attorneys report that they cannot easily avail themselves of such policies.
Federal practitioners in private practice in the Circuit are more likely than those in the pubic sector to work in
organizations that provide parental leave and, occasionally, child-care support. But as a practical matter, even in
private practice, those who avail themselves of formal opportunities to invest time in families and parenting are
likely to find that such behavior impairs career advancement. Ironically, on the Ninth Circuit bench and in the
Ninth Circuit bar, women are less likely than men to choose marriage and parenthood, but appear more likely to
suffer negative professional consequences when they do. See Figure 10.
The Ninth Circuit judiciary is itself viewed by many practitioners as insensitive to the demands of family life. In
many districts, the court administration and the offices of the Federal Public Defender and U.S. Attorney are
seen as inadequately attentive to issues of physical safety, which are of particular concern to women.
Conversely, the judiciary is viewed as having strict policies about female attorneys' physical appearance.
Because survey data on judges' attitudes and practices suggest that attorneys' perceptions of judicial views are
not always accurate, it appears that both bench and bar would benefit from efforts to improve communication
about concerns and develop policies in these areas.
5. The Interaction Between Gender and Federal Law
"Women's cases," narrowly defined as involving claims of employment discrimination, sexual harassment, or
reproductive rights, have been among the most visible federal litigation over the past decade. But women are
significant participants in an array of federal litigation across a wide spectrum of cases. In addition, many
federal laws implicitly and explicitly regulate family life and hence significantly affect the lives of women.
These federal laws of the family come occasionally from the imposition of constitutional obligations on state
law-making and more often from federal statutory regulation on pensions, federal benefits, tax, immigration,
and bankruptcy. Federal law governs a host of economic relations that in tum affect families, and sometimes
require federal definitions of the family itself. Further, given federal *2167 governance over some aspects of the
lives of those in the military, in federal territories, and belonging to Indian tribes, federal judges must
occasionally address issues of violence against women and parent-child relations. In their roles as wives and
mothers, active and disabled breadwinners, current and aspiring citizens-as well as criminal defendants and
incarcerated offenders-women can be found in every courtroom and corridor of the Ninth Circuit. And too often
their gender, sometimes subtly and ofttimes more overtly, influences the consideration they and their claims
receive.
a. Gender and the criminal justice system.
Women under federal jurisdiction, detained pretrial, post-trial, or after sentencing, are placed in an array of
facilities, some of which are administered by the United States Bureau of Prisons, others of which are under
contract with the Bureau, and yet others of which are under contract with the United States Marshals Service.
No one agency, of which the Task Force's Advisory Committee on Criminal Law is aware, has been able to
provide a list of all of the places in which women who are either defendants or prisoners sentenced within the
Ninth Circuit are currently housed. Nor has it been possible to obtain a complete picture of women's conditions
of confinement, Further, no data are currently available that enable a full demographic picture of women in
federal facilities; much of the available information is based upon studies of state populations, and it is unclear
whether and where the two populations (state and federal women prisoners) diverge.
Despite the absence of comprehensive information, some data about women in federal detention or in prisons
are available. Because there are relatively few facilities for women across the country, women detained or
incarcerated at the behest of federal authorities are often placed at great distance from their homes, families, and
lawyers. As of 1991, the only federal pretrial detention and prison facilities for women in the Ninth Circuit were
in California and Arizona.? Reflecting the mix of federal and contract facilities, the Advisory Committee
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learned about the concerns of women in both kinds of facilities. In interviews with a small, non-random sample
of women detained or incarcerated, Federal Public Defenders were told that, inside jails and prisons and en
route to them, these women are concerned about their physical safety, personal privacy, and health care. Often
foremost among their concerns are the families they have left behind.
The experiences of women litigants, coupled with the literature about women in prison, raises questions about
what, if any, role family obligations should play in the detention and incarceration of individuals. Because
women are often the primary caretakers, the incarceration of women places a particularly painful burden on the
dependents who had been in their care *2168 and on the women themselves. The law of sentencing reflects the
current struggle over whether the sentencing of women raises distinct issues and about what relevance family
obligations have. The Sentencing Reform Act requires that the guidelines and policies of the United States
Sentencing Commission be "neutral" as to gender; the Commission has translated this charge into rules that
assume women and men to be indistinguishable and that bar consideration of defendants' family obligations. In
contrast, the case law reveals the struggle of judges when asked to implement such rules.
b. Federal courts and administrative adjudication.
When aggrieved by decisions made during the course of administrative adjudication, claimants may come to
federal courts, which in turn review records made at the administrative level. While the administrative
adjudicatory apparatus encompasses a wide variety of substantive legal issues, the Task Force chose to focus on
federal benefits law and immigration, each of which contributes a substantial component to the caseload of the
Circuit.
i. Gender and federal benefits law. As of 1990, about one million federal social security beneficiaries resided in
states within the Ninth Circuit's jurisdiction. In 1991, about 800 social security cases were begun in Ninth
Circuit district courts, about 95 percent of which involved disability claims.8
While claimants in social security disability cases are equally divided between women and men, the federal
Administrative Law Judges ("ALJs") and the experts on whom they rely are overwhelmingly male: 92 percent
of the ALJs within the Circuit are male, and more than 70 percent of the medical and vocational experts who
provide technical assistance to ALJs in the Social Security Administration ("SSA") are male.
A survey conducted by the Task Force's Advisory Committee on Federal Benefits found that about 45 percent
of lawyer and non-lawyer claimant representatives believe that gender influences the adjudicatory process. As
we found with regard to judges and attorneys generally, the Advisory Committee learned that female and male
ALJs and female and male claimant representatives had different views on the effects of gender, with males less
likely than females to perceive any gender influences on decisionmaking.
Importantly, many male and female claimant representatives believe that women's claims are less likely to be
credited by ALJs than men's claims. Credibility determinations are key to how disability claims are assessed.
The lack of substantial medical research on women's health, as well as gender bias within the medical
profession, pose additional obstacles to the acceptance of women's disability claims. In sum, the Advisory
Committee concluded that, as a consequence of real differences in men's and women's social roles and
physiology, many of the "facially neutral" aspects of SSA disability determinations may have genderdifferentiated impacts.
ii. Gender and immigration law. A large proportion of all aliens in the *2169 United States resides in the Ninth
Circuit.9 Not surprisingly, the Circuit also has a large percentage of immigration judges and immigration
practitioners.10 As a consequence, immigration decisions made by the Ninth Circuit account for the majority of
immigration decisions in the nation. Consideration of immigration cases by federal courts follows agency
decisions and administrative review.
About 47 percent of refugees and individuals. seeking asylum who were granted lawful permanent residence in
the United States during fiscal year 1990 were women. The most recent data on the gender of undocumented
aliens indicate that the proportion that are female is increasing and may recently have become a majority. The
Task Force's Advisory Committee on Immigration Law found that in one area of statutory and regulatory
immigration law, an overt distinction, made on the basis of gender, affects men negatively. In six other areas,
statutes or regulations have a potential for affecting women negatively. In the adjudicative process, gender has
an effect, in certain cases, on both outcome and process.
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c. Gender and employment law.
Employment cases constitute a substantial portion of the docket of the Ninth Circuit trial court caseload.11 The
impact of gender on the workings of the Ninth Circuit courts is particularly evident in employment cases
because the substantive legal issues raised in a significant number of these cases place gender directly at
issue.12 A central example are Title VII sexual harassment claims, which may be unique among cases in the
federal docket because almost all of the plaintiffs are women. Of the published cases in the Ninth Circuit during
a five-year period that the Advisory Committee on Employment Law reviewed, 92 percent involved claims
brought by or filed on behalf of female plaintiffs.13
Both case law and focus group discussions illuminated the interaction of this population of plaintiffs (almost all
females) with the judiciary and the bar (both of which are largely dominated by males). Instances of overt
gender bias involve only a handful of judges, and federal judges generally have expressed little tolerance for
blatant sexual harassment. Most focus group participants, however, believed-and the case law illustrated-that
more subtle gender bias, directed toward female plaintiffs, witnesses, and lawyers, *2170 as well as institutional
impediments to female plaintiffs in civil rights employment cases, are more widespread.
Moreover, federal district court judges are perceived to be less receptive to employment discrimination cases of
all types than they are to commercial cases with high monetary stakes. In 23 of the 26 appellate court decisions
reviewed over a five-year period, the defendant had prevailed in the trial court. On appeal, more than half those
cases were reversed in full or in part. Indeed, a review of Ninth Circuit appellate opinions over the past five
years shows that the appellate court has been a leader in understanding the legal rights of women in the
workplace.
d. Gender and bankruptcy.
More than 880,000 bankruptcies were filed, nation-wide, in the year ending in September of 1991. The Ninth
Circuit sees a fourth of the nation's caseload: some 200,000 cases. Of those cases, approximately 72 percent
(134,000 cases) are Chapter 7 liquidation cases involving consumer debt. Another 20 percent (38,000) cases are
consumer reorganizations under Chapter 13. In the total bankruptcy docket of the Ninth Circuit, only 6.5
percent of the cases involve primarily business debts. 14
The relationship between gender and bankruptcy law and process may not be immediately obvious, even to
those who work in that area. Marshalling assets and paying debts in accordance with state law and with
priorities established under federal law would appear to be a gender-neutral enterprise. Of course, as in any area
of law, courtroom interaction and personnel issues might be affected by gender.
The Advisory Committee on Bankruptcy asked whether there were any distinctive characteristics of bankruptcy
law and practice that implicated gender and concluded that women and men may indeed be differently affected.
After learning about the large number of women as creditors and debtors, the Advisory Committee reported its
concerns in two areas. The first is that bankruptcy practice remains predominantly male. The second addresses
the intersection between obligations of support, imposed under state law, and federal bankruptcy protections
accorded debtors. State efforts to enable collection of obligations owed to former spouses may be thwarted by
federal bankruptcy interpretations of dischargeable debts. The failure to obtain such support may in turn trigger
women's filing of bankruptcy.
e. Gender and federal Indian law.
The federal courts have limited but significant criminal and civil jurisdiction over disputes arising partially or
wholly within Indian territory.is These areas of law have special import for the Ninth Circuit, which has *2171
more tribal members living within "Indian country"16 than any other circuit.
Consideration of federal Indian law reveals pockets of federal court authority over issues such as intra-familial
violence and domestic relations that are not often perceived to be a part of the federal litagatory world. The
Task Force's Advisory Committee on Federal Indian Law found that while some of the federal courts within the
Circuit have jurisdiction over crimes of violence against women, no data are currently available to enable an
evaluation of the level of prosecution of such crimes. Moreover, case law and expert opinion raise concern that
under-enforcement, a problem common in other jurisdictions, is a problem here as well.
The Advisory Committee also concluded that by virtue of general federal question jurisdiction,
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Indian Civil Rights Act of 1968, the Indian Child Welfare Act, and Public Law 280, federal courts occasionally
hear disputes about their jurisdictional powers over child custody, adoption, parental rights, tribal authority over
family matters, and the relationship between state and tribal governance in these areas. The Committee urged
judicial attentiveness to this area of litigation and called for education about these issues for federal judges.
D. CONCLUSIONS:
THE ROLE OF GENDER IN THE NINTH CIRCUIT
The Task Force has amassed and analyzed a vast amount of data, from a variety of sources and a range of
research techniques. The final report will incorporate additional information, as well as reflect the comments
and suggestions we receive in response to this discussion draft. But even this preliminary report permits
conclusions, primarily because of the richness of the materials and the striking consistency of results.
1. Gender Counts
We began with the question of whether gender matters in the life of the Ninth Circuit. One view is that, in light
of the legal commitment to equality of treatment, gender differences have subsided substantially over the past
decades, leaving, at best, only traces of distinctions. The Ninth Circuit Gender Bias Task Force's fmdings
suggest the opposite. A consistent fmding is that gender remains relevant-in different ways, at different times,
but frequently playing a role. While men occasionally suffer from gender bias, women bear the brunt of the
harms that are associated with such bias. Although the judiciary aspires to a system of justice in which the
gender of participants is of no import, the Task Force's research documents that, in the current world, gender
counts. Gender can have an effect on one as litigant, witness, lawyer, employee, or judge, with regard to both
process and *2172 substantive outcome. Gender plays a role-in the appointments process, in interactions in and
outside the courtroom, in the work one does, and in federal adjudication. As a participant in the Ninth Circuit,
one's gender affects how one views the judicial system and, often, how one is viewed by it.
2. Two Worlds or One?
The second consistent fmding, across general and specialized surveys of judges and lawyers, is that women and
men have significantly different views of the definition and prevalence of gender bias.17 What conclusions
should we draw from the existence of such radically differing views? One possibility is that women and men
inhabit different worlds, and that the behaviors and comments women find objectionable simply do not occur in
front of men. As a consequence, men can report that there "is no gender bias," and women can report that
gender bias is a "frequent" phenomenon. Another possibility is that women and men observe the very same
events but interpret them differently.
We believe that both explanations
men; women and men are treated
and, until problems are identified
when witnessing or engaging in
different events.

have merit. Certain comments and behavior are directed towards women, not
differently. Further, many men have not considered the relevance of gender
to them, may assume that problems of gender bias do not exist. In addition,
the very same behaviors, women and men experience, describe, and report

3. The Impact of Numbers
The very possibility of there being "two different worlds" depends in part on the fact that there are so few
women on the federal bench and in the federal bar. As a consequence, much of the business of the Ninth Circuit
can occur in women's absence, or with only a few women present as a part of the professional structure of the
Circuit. The repeated description of the federal courts as a small club of male lawyers and judges, inhospitable
to women, has a basis in empirical fact. Women believe that they are outnumbered because they are. Often this
fact leads to a feeling of subordination and exclusion. Conversely, surrounded by those who look like
themselves, men have little reason to think about the issue of gender when dealing with issues of appointments,
hiring, or promotion.
4. The Question of Generational Change
Some believe that, with the passage
disappear. The Task Force's analysis
men in perceptions and attitudes that
well as older, practitioners. Whether

of time, whatever the gender bias that does exist in the
strongly questions this prediction. The differences between
were uncovered in our analyses of survey data characterize
they are *2173 the most senior members of the profession,
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leaders of the bar, or those who are being groomed to follow them, many men do not perceive the genderrelated problems that women identify, nor do they understand the depth of women's feelings about these issues.
Without concerted efforts to change attitudes, there is every reason to believe that current attitudes will simply
be transmitted to the next generation of practitioners-and the next.
5. The Importance of What Takes Place Outside the Courtroom
In general, in the formal operations of the Ninth Circuit, both men and women judges and lawyers agree that
overt and vivid instances of gender bias by judges towards lawyers are an unusual occurrence. This view is not
universally held, nor is it uniform across districts and judges, but it remains a fair generalization. Judges and
lawyers report that the federal courtrooms of the Ninth Circuit are not places in which striking problems of
discriminatory interactions between lawyers and judges are commonplace.
However, the incidence of overt instances of gender bias increases substantially when one moves from the
formal courtroom setting to the informal settings of pretrial and chambers conferences, and to interactions with
colleagues, opponents, and clients. The behavior in these settings shapes the views of female practitioners about
the potential for and acceptance of gender bias in the Ninth Circuit, and led one woman to note: "Gender bias is
alive and well. It has just gone underground."
6. The Importance of Gender for Litigants
Gender affects litigants in a variety of ways. One problem relates to women's credibility as witnesses: Women's
testimony may simply be disbelieved or discounted as complaints about life rather than treated as evidence of
legally-cognizable harms. A second concern is that, under some legal rules, even when women's injuries are not
disbelieved, they still may be trivialized, considered minor irritations to be borne rather than the stuff of legal
rights. Yet another concern is that certain aspects of women's lives may make their legal claims less credible.
For example, the fact that an injured woman continues to take care of her home may make it more difficult for
her to establish an employment disability. The issue does not arise for a similarly-situated male, because he
would not normally perform the role of homemaker. Other legal doctrines reflect a view that women's injuries
are "worth less" economically than other injuries. In short, federal law is threaded with rules that may work to
disadvantage women. Because these issues are complex and involve many variables, additional research on the
effects of gender on the application of rules of law and on the understanding of litigants' claims should be a
high priority.
Yet another issue to understand is that of ideology. Much of the jurisprudence of the federal courts assumes the
nation's courts to be places in which certain problems of particular concern to women-family life and violence,
for example-are of little import. This view is erroneous: the substantive *2174 jurisdictional grants to the
federal courts, including criminal law, immigration, bankruptcy, federal benefits, tax, federal Indian law, and
pension law, encompass a host of issues that require the federal courts to rule on the respective rights of family
members and sometimes on alleged violence against women. These "federal laws of the family" need to be so
named, to enable the federal courts to understand that they, like the state courts, announce rules of law that
shape the economic relations of women and men in and out of families. Federal law is much concerned with the
problems that affect all citizens and with problems that have a disproportionate effect on women.
7. The Interaction of Life and Work
Across the Circuit, in the judiciary, in government offices, in law firms, and in substantive legal doctrine, the
issue of the relevance of family emerges. Whether one is a judge attempting to arrange a parenting leave or a
woman with dependent children facing sentencing, policies and legal doctrine about family obligations affect
one's life. The worker for whom most current work-life policies have been written does not appear to be an
individual with responsibilities for home and child care. Even when formal policies appear to recognize such
responsibilities, the informal culture imposes strong pressure to place one's priority on work over family.
Further, while many judges perceive themselves as making appropriate accommodations to family needs when
lawyers so request, lawyers perceive the courts as uninterested in and unsympathetic to such concerns.
8. The Role of the Judiciary
The judiciary has a critical role to play in setting norms, both in and outside the courtroom. The federal
judiciary has, over the last decades, increasingly taken on the responsibility of managing the pretrial process and
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structuring alternatives to adjudication, thereby moving beyond the courtroom to embrace a wide range of
activities related to adjudication. Respondents to our questions repeatedly called for a comparable "managerial"
mode in the area of gender bias.
Judges set the tone and establish the norms of proper behavior. Judges make key appointments, convene
committees, and set the rules of the courtroom and chambers. Judges can lead by example and by using their
authority and influence to ensure that the federal courts offer truly equal access to' men and women judges,
lawyers, employees, and litigants.
Judges have a special role to play because of the particular complexity of problems of gender bias as they are
played out in the adjudicatory process. Women in workplaces across the country face problems of gender-laden
interactions, ranging from being called "hon" to sexual harassment. When women lawyers are confronted with
such behavior, the issue of how to respond is freighted by the fact of being an advocate. A woman lawyer is not
only vulnerable and at risk for herself, but must also think about the effect of *2175 her actions on the clients
for whom she acts. Because of these "third-party effects," all participants within the Ninth Circuit, and
especially the judiciary, have a particularly important role to play in creating a milieu that diminishes the
likelihood of such events and that mitigates injuries to either lawyer or client.
9. The Effects of the Inquiry
The issues raised by the Task Force's inquiry have evidently touched many nerves, as individuals have taken
the time to add written comments to the questionnaires, sought us out and, often with high levels of emotion,
communicated concerns.
We believe there are a lesson and a conclusion to be drawn from the comments that we have received about the
questionnaires and the Task Force. The process of considering the role of gender in the business' of the Ninth
Circuit is unquestionably a difficult and challenging one, and one that occasionally is painful. The nation's
judiciary and lawyers aspire to equal treatment of all. It is difficult to contemplate the possibility that success
does not always match aspirations.
Moreover, questions of gender have a "proximity" not readily paralleled in the other studies undertaken thus far
by this Circuit (such as the operation of Rule 11). On a daily basis, in numerous ways, gender issues strike
home. Many men and women share a feeling that these issues are close, and sometimes too close for comfort.
While much of our other work at some level implicates one personally, questions of gender are so plainly about
ourselves, about the construction of our lives and our relationships, that the protective veneer of professionalism
often fades. In practical terms, this proximity translates into a reticence, a nervousness, and sometimes even a
hostility to approaching the issues raised here.
10. Next Steps
The process of inquiry that has been begun here is one in which the Ninth Circuit should take pride. The
difficult tasks that remain are ones that require ongoing commitment and leadership from the Circuit. The work
of talking, learning, and exchanging views about the effects of gender is critical. We have found profound
differences in understanding, experiences, perspectives, and attitudes. We need, as a professional community, to
discuss, examine, and continue to be willing to ask hard questions of ourselves, so that we can meet the
challenge of eliminating gender bias in the Ninth Circuit.
Rather than end this preliminary report with a list of recommendations or a blueprint of "how to's," we close
with a request for help from all members of the Conference. The filing of a report on gender bias should not
mark the end of the Circuit's concern with the issue but the beginning of efforts to respond.
In August, as we discuss long-range plans and civility in courts, as well *2176 as when we discuss this report,
and then thereafter, in the district-by-district meetings that follow, we must ask ourselves about the effects of
gender in the Ninth Circuit and how, given the data reported here, we can change behavior, attitudes, process,
and impact. We hope that all members of the Ninth Circuit Judicial Conference will join with us in the next
phase of developing a program to respond to the findings of the Gender Bias Task Force to ensure that women
and men will be treated with equal dignity throughout the Circuit.
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Footnotes
d

The full preliminary report of the Task Force is available from the Ninth Circuit's Executive Office. For copies of
the Preliminary Report, write to Mark Mendenhall, Assistant Circuit Executive, United States Courts of the Ninth
Circuit, P.O. Box 193846, San Francisco, CA 94119-3846.
This work is the product of an outpouring of volunteer efforts without which this report could not have been
written. Our thanks are detailed in the full report at Appendix A. In the limited space here, we wish to express our
gratitude to the staff of the Circuit Executive's Office, and especially to Mark Mendenhall, who facilitated and
coordinated the research for this project and thoughtfully commented on all of the working drafts, and to the
conveners of the Advisory Committees and the principal researchers of selected issues: Evangeline Abriel, Lynn
Alvarez, Elizabeth Atlee, Barbara Atwood, Heidi Binford, Carolyn Patty Blum, Christine Carr, Claudia Cafuzzi,
John Carlson, Susan Factor, The Honorable Lisa Hill Fenning, Veronica Gentilli, Angela Johnson, Pam Johnston,
Abby J. Liebman, Sheryl Gordon McCloud, Denise Meyer, Rod Miller, Donna Prokop, Myrna Raeder, Joan
Schaffner, Lee Seltman, Carol Sobel, Maria E. Stratton, Maria Valdez, and Melissa Widdifield. The Task Force's
work was supported by many, including the Ninth Circuit Judicial Conference Executive Committee, Chief Judge J.
Clifford Wallace, The Honorable Arthur Alarcon, Robert Goodin, Chair of the Program Subcommittee on Gender
Bias, and by funds from the Administrative Office of the U.S. Courts, the Ninth Circuit Court of Appeals Attorney
Admission Fund, the Ninth Circuit Judicial Conference Fund, the National Conference of Bankruptcy Judges'
Endowment for Education, and was completed with the assistance and support of the University of Southern
California Law Center and the Rand Corporation. [Editors' Note: The Stanford Law Review has printed this Report
in its original format. The layout does not conform to Review conventions.]

a

The members of Ninth Circuit Gender Bias Task Force are: The Honorable John C. Coughenour, Chair, United
States District Court for the Western District Washington; The Honorable Procter Hug, Jr., United States Court of
Appeals; The Honorable Marilyn H. Patel, United States District Court for the Northern District of California; Terry
W. Bird, Chair, Lawyer Representatives Coordinating Committee; Deborah R. Hensler, Ph.D:, Senior Social
Scientist, RAND; M. Margaret McKeown, Former President, Federal Bar Association, Western District of
Washington; Professor Judith Resnik, University of Southern California Law Center; Henry Shields, Jr., Chairelect, LawyerRepresentatives
Coordinating Committee.

See "Resolution 9: Create an Advisory Committee on Gender Bias in the Courts," in Mark Mendenhall, 1990 Ninth
Circuit Judicial Conference Report, 132 F.R.D. 83, 115 (1990).
In the summer of 1991, the House of Delegates of the American Bar Association also called for studies of bias in
the federal system. ABA House of Delegates, Daily J., Report of Action Taken at 1991 Annual Meeting 1 (Aug. 1213, 1991). In addition, pending legislation, the Violence Against Women Act, S. 15, has a provision, Title V,
devoted to encouraging the study of gender bias in the federal system, providing funding to circuits for such
projects, and encouraging the dissemination of relevant materials. The Violence Against Women Act of 1991, S.
15, !02d Cong., 1st Sess. (1992).

2

See note *, supra, for members of the task force.

3

Because a central component of the Task Force's mandate was to investigate practitioners' experiences in court, the
attorney sample was limited to private and public practitioners who have recently filed cases in district and
appellate courts. As a consequence the survey does not provide information about the characteristics or experiences
of those who practice in state courts in the western part of the United States, nor does it provide information about
attorneys who never litigate (e.g., lawyers who specialize in commercial transactions). Moreover, because attorneys
were identified from case docket sheets, the sample does not represent more junior attorneys who work on federal
cases and who may be admitted to the federal bar, but whose names do not appear in court records.

4

Because so few data are available that distinguish among women of different races, ethnicities, and sexual
orientation, most of our findings also do not make those distinctions. Research from state court task forces
underscores the importance of leaming about the differences among women and men, as well as between them.

5

These data include the 13 districts within the Circuit with Article III judges and the two (Guam and the Northern
Mariana Islands) that do not have Article III judges.
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6

See AMERICAN BAR ASSOCIATION SECTION OF LEGAL EDUCATION AND ADMISSION TO THE BAR,
A REVIEW OF LEGAL EDUCATION IN THE UNITED STATES 66 (Fall 1991).

7

In addition, the Bureau of Prisons contracts with Community Correction Centers within the Ninth Circuit, as well as
with the State of Washington, which provides for a co-correctional placement at Geiger Camp in Spokane,
Washington. The United States Marshal Service uses, again on a contract basis, many other facilities.

8

See 1991 ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED
STATES COURTS 142 (1991) [hereinafter 1991 ANNUAL REPORT].

9

See Peter H. Schuck & Theodore Hsien Wang, Continuity and Change: Patterns of Immigration Litigation in the
Courts, 1979-1990, 45 STAN. L. REV. 115, 137-38 (1992) (related report originally prepared for the
Administrative Conference of the United States).

10

As of 1992,27% of the 82 immigration judges and about 25% of the 3,000 members of the American Immigration
Lawyers Association are in the Ninth Circuit. See THE AMERICAN IMMIGRATION LAWYERS
ASSOCIATION, 1991 MEMBERSHIP DIRECTORY AND BYLAWS.

11

According to the 1991 ANNUAL REPORT, 191 labor and 490 civil rights cases were filed in the district courts
within the Ninth Circuit. 1991 ANNUAL REPORT, supra note 8, at 60, table C3.

12

Fifty-nine of the reported employment cases in the five years studied involved at least one explicitly gender-related
claim. All sexual harassment claims were included in this category, regardless of the gender of the alleged
perpetrators and victims.

13

Of the 50 cases published during the relevant period, 44 (88%) were brought by female plaintiffs, 2 (4%) by the
EEOC on behalf offemale employees, and 4 (8%) were filed by men.

14

1991 ANNUAL REPORT, supra note 8, at 296-297.

15

Congress has long conferred criminal jurisdiction on the federal courts over certain crimes committed on Indian
lands and has also authored legislation governing an array of civil issues, including civil rights of tribal members
and child welfare.

16

Defined by 18 U.S.C. § 1151 as: 1) all land within the exterior boundaries of an Indian reservation; 2) all dependent
Indian communities (e.g. Pueblo communities); and 3) all trust or restricted allotments of land, regardless of
whether the land is inside the boundaries of an Indian reservation.

17

This finding is also consistent with results from state court gender bias task forces.
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TEXT:
It's all about the Winning Beginning.
CONVENTIONAL WISDOM says that the opening statement may be the most important part ofa trial. It certainly is
one of your best opportunities to promote your case. The opening statement is the forum in which you introduce your
theme, the key story that you are going to tell, the most critical evidence in the case, and effectively why you think the
judge or jury should rule in your favor. It is essential to carefully consider what you are going to say in your opening
statement as well as to organize the statement in the most persuasive way for your case. Of course, it is also important to
deliver your opening statement in a compelling way. But I think that you will find that through extensive preparation,
you will achieve most of your success in presenting your opening statements (and of course in your trials as a whole).
This article highlights a number of key strategies and tactics that you can use to present the most phenomenal opening statements possible.
KEY STEPS IN PREPARING FOR YOUR OPENING STATEMENT. Extensive preparation for your opening
statement is imperative. I doubt that there are just about any successful trial lawyers who believe you can simply "wing"
an opening statement or deliver it with minimal preparation. Detailed thought needs to be given, not only to the key
facts and evidence, but also to what theme, story and persuasive premises will most effectively convince a judge or jury
to rule in your client's favor. The following are a list of some of the most important steps that you can take to ensure that
your opening statement is compelling and effective.
Review The Record Thoroughly And Carefully
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The first step to delivering an outstanding opening statement is complete mastery of the record. Obviously, as you
prepare for trial, this is essential in any event. But it is particularly important for you to know the key facts and evidence, how the facts fit together, and what conclusions or inferences you might be able to convince a judge or jury to
draw from the evidence. You need to have a complete understanding of all of the discovery requests and responses in
the case, the deposition testimony, the outcome of any discovery motions and motions in limine that could affect evidence attrial and any court rulings on other motions that might limit or otherwise affect your trial presentation. To be
sure, if you have taken discovery in a logical and coordinated fashion and developed a thorough trial plan or outline,
you should already have an excellent idea of the main points you will want to emphasize at trial when you begin preparation for your opening statement. But it is also important to review the evidence as you are preparing to draft or outline
your opening statement so that it is fresh in your mind and you are able to most compellingly present your points in
opening statement.

Review All Of The Other Legal-Rulings In The Case
It may be less obvious, but it is also critical that you review any significant motions and legal rulings made in the
case, even if they do not directly affect the evidence that could be presented at trial. By doing so, you will get a better
feel for the overall tenor of the case, and you will be able to anticipate the kinds of rulings that the court might make
during the course of trial. If there is evidence that you are concerned might lead to an objection by your opponent, you
want to have as good an idea as possible how the court might rule on such an objection to determine whether evidence
that you are thinking about highlighting in opening statement might ultimately be excluded. This is not to say that you
have to be paranoid. But it is important that you anticipate as best you can what evidence will and will not ultimately be
admitted at trial. A review of all of the prior rulings in the case is essential to help make that important judgment in as
informed a way as possible.

Outline The "Story" That You Want To
Tell At Trial
While we will explore this issue in more detail in the next section, suffice it to say that likely the most important
thing that you will do in your opening statement is to tell a compelling and coherent story about the actions relevant to
your case. Before actually attempting to craft your opening statement, it is therefore critical that you have a very good
idea of what story you will tell at trial so that you can determine how to best package that story in your opening statement.

Develop Your Theme For The Case
Just as it is critical that you develop a compelling story about the actions and events relevant to your case, it is also
extremely important that you develop a compelling theme for the case. As will be discussed later, there should be some
overarching principle or set of principles that dovetail with your story of the case and that present an easy reference
point for the judge or jury to evaluate the strength of your case. In a jury case, something as simple as "this is a case
about greed," may suffice as a theme. However, more sophisticated themes may well be appropriate for both jury cases
and bench trials. The point here is that before crafting your opening statement you need to carefully consider what that
theme will be.

Consider What Demonstratives You Are Likely To Use In Opening
As will be discussed further, in today's era of technology and visual stimulation, it is critical that you incorporate
visual demonstratives into your opening. One of the things that you should do early in the process of crafting your opening is to consider what form of demonstratives you may wish to use (video, PowerPoint slides, boards, projected manipulated documents, etc.). You should also begin to consider the content of some of your demonstratives as well. Because you may need to use outside consultants or printing or video services, you will want to give yourself ample lead
time when actually creating your demonstratives.

Solicit Input From Your Trial Team
Although in some respects developing your opening statement is and should be a solitary event, it is very helpful to
get input from others who have worked on the case. While successful trial lawyers have many different styles and approaches to actually formulating their opening statements, I think that the majority believe that input from their colleagues early in the process is very helpful. In my experience, while discussing the themes, story, and key evidence of a
case throughout the discovery and pretrial process is both routine and very helpful, I believe that it is also useful to have
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one or more case team meetings to specifically solicit my colleagues' input before serious work is done on crafting the
opening statement.
Solicit Input From Colleagues Who Have Not Been Involved With The Case
While this may seem somewhat counterintuitive, it is important to receive input not only from those familiar with
the case, but also from those who can bring an outsider's perspective. I am not suggesting that you spend great amounts
of time or your client's money fully educating colleagues about the intimate details of the case. Rather, I believe that it
is very helpful to have discussions or even a meeting with several colleagues or experienced trial lawyers where you
briefly recount the key facts of the case, describe your overall approach, and solicit their input for ideas or approaches
that might be particularly effective in convincing a judge or a jury that your client should prevail. While this process
may be somewhat easier in a large law firm, government office, or public interest office, I have found that even solo
practitioners often run case theme and presentation ideas by other colleagues or friends in the same community to try to
get input into the most important aspects of their cases.
Learn As Much As You Can About Your Judge And Any Particular

Rules About The Trial

You will likely have learned a great deal about your judge and his or her particular procedures during the course of
preparing for trial. But it is also important when crafting an opening statement to review what you have learned and
attempt to discover any additional relevant information about your judge and his or her trial procedures. Just as it is important to anticipate what evidence might or might not be admitted at trial, it is also critical to know how evidence will
be presented at trial, any particular rules or idiosyncrasies that your judge may have or practice, and anything else that
can help you better predict how the trial is likely to go. For example, you can gain such information through discussions
with colleagues who have appeared before the judge, by reviewing any chambers rules or guidance that the judge has
published (in Federal Court, many judges have chambers rules available online), or by reading any publications that
review the judge or include comments by attorneys who have practiced before that judge.
Evaluate

Any Information

You Have About The Jury Pool

If you are preparing for ajury trial, it is also helpful to evaluate any information that you already know about your
jury pool. While in most cases you will begin preparation for your opening statement well in advance of jury selection,
if there are jury questionnaires or other information that you already have in your possession, it is beneficial to evaluate
that information to see if there is anything that will help you get a better sense of what ideas or approaches might be
most persuasive to the members of your jury. Even basic demographic information or other information may be helpful.
For example, if you are trying a case in an area with a substantial number of military families, a theme or approach in
your case that emphasizes "following the rules" may be helpful. Moreover, if very few of your prospective jurors are
likely to have a college education, a trial theme such as "enforcing this contract would negate salutary principles of utilitarianism" is not likely to be your most effective approach.
THE CONTENT OF YOUR OPENING STATEMENT.
When you craft your opening statement, one of the most
important things that you can do is to develop a coherent and compelling story of your case. It is critical that you determine how to present the evidence and facts relevant to your case in a way that will make it seem as if your client acted
reasonably, fairly, and in good faith. It is also important that you convey that story in a narrative that is interesting, relatively concise, and compelling. By thinking carefully about what story you are trying to tell, and how best to tell it, you
will make great strides in putting together a compelling opening statement.
Developing

The Story

In developing the story of your case, you should not focus too much on attacking the opposing party or counsel.
While you can certainly highlight pejorative facts or other evidence that makes the opposing party seem unreasonable,
unfair, or having acted in bad faith, ad hominem or direct personal attacks are very unlikely to improve the persuasive
value of your opening statement. Rather, you should try to present your narrative in a way that allows the jury or judge
to draw the conclusion that your client behaved properly while the opposing party behaved improperly. You should also
let your audience draw their own conclusions about any misconduct by opposing counsel.
It is also important when developing the story of your case to determine what facts and evidence you want to highlight in your opening statement and those that are not sufficiently important to mention at the beginning of the case.
This is a delicate operation, and you will have to consider the amount of time that you have available for your opening
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statement. But even if your time is not extremely limited, you will have to consider how much attention ajury or judge
is going to pay to your opening statement if it is unclear or if it rambles. It helps a great deal if you can hold your audience's attention through the presentation of a narrative that is interesting as well as informative and persuasive. And you
should strive to tell your story in as concise a manner as is reasonable, given all the other factors that you have to consider.
For example, in a breach of contract case, the story that you might wish to tell could be as follows: The parties carefully negotiated a contract that established a widget supply relationship and that requires written confirmation of all
orders to avoid miscommunications that often occur with telephonic orders. However, the opposing party claims that on
three occasions it placed telephonic orders that were not fulfilled, but these alleged orders were never confirmed in writing. Your client's employees do have a recollection of some telephone communications with the opposing party about
possible orders, but do not believe that those conversations were firm orders, and are all aware of the contractual requirement to confirm all orders in writing. Moreover, since the opposing party never followed up on its alleged telephonic orders, your client's employees reasonably thought that the opposing party had changed its mind about the orders
it had contemplated. In these circumstances, your client and its employees acted reasonably and according to the terms
of the contract, and should not be held liable for the opposing party's carelessness.
Your Case Theme
Developing a case theme in some respects is more art than science. A good case theme will grab the attention of the
jury or judge, will succinctly convey the basic idea of your case and how you want the audience to view it, and will also
provide the rhetorical impetus for your case. But it is often difficult to capture in a sentence or two the essence of a very
complicated matter. My advice is to try as hard as possible to distill the essence of your case into one or two coherent
themes that you can use in opening statement and return to as the trial progresses.
For example, in a breach of contract case, an effective theme might be something like "my opponent broke his
promise and reneged on the deaL" In a criminal case, a defense theme might be as follows: "The prosecution has the
wrong guy and they know it. The district attorney tried to suppress the confession of a known criminal that he, not my
client, was the lookout for the robbery." In an antitrust case, a defense theme might be "my client and the co-defendant
did not and could not possibly have conspired to restrain trade. There is no evidence that they ever communicated at
all."
In a more complicated case, such as a patent case, a more sophisticated theme or set of themes may be appropriate.
For example: "The opposing party is trying to game the system. He was not honest with the patent office and has not
been honest in this lawsuit. He gained the patent only by failing to disclose to the patent office prior art that would render that patent obvious. And he brought a frivolous lawsuit even though he certainly should have known that the accused products simply do not infringe the patent."
It also bears emphasizing that it is most effective not only to mention the theme of the case toward the beginning of
your opening statement, but also to refer to it periodically through the case, whether through questioning of witnesses or
in other respects during the trial. And it is also important to go back to the theme in closing argument and to show how
the evidence presented in fact demonstrates that your theme of the case has been proven true.
The Narrative Structure
It is always difficult to determine exactly how to present your theme and story in opening statement. A compelling
narrative is always critical. And I have found that telling that narrative largely in chronological order is often most effective. It is very difficult to jump back and forth between different periods of time in an opening statement. While there
may be instances when a particular fact or event needs to be taken out of order because otherwise it will not be understandable, in most circumstances, using chronological order to present the narrative is most logical and compelling. It is
almost never effective to present an opening statement witness by witness. While it is often necessary and important to
note what particular witness will testify as to a fact in your narrative, that should come through chronological order and
not by a witness by witness account. The most disjointed, and in many cases least persuasive, opening statements that I
have seen have often proceeded in a witness-by-witness fashion.
The general rule in most courts is that you are not supposed to "argue" in opening statement. However, the vast majority of judges will let you say almost anything in your opening statement about "what the evidence will show," and
most judges will let you proceed without a problem if every few sentences you add those magic words. Of course, hav-
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ing the facts themselves paint the picture that you wish to create is usually the most effective way to persuade your audience. For example, you could describe a narrative like this:
"On January 12, 2008, a meeting among the co-defendants in the case took place in 'the Roosevelt Room.' It wasn't just
any meeting, it was a meeting where the remarkable occurred. The evidence will show that at this 'Roosevelt Room
meeting,' the co-defendants openly discussed and agreed on a contract to prevent any foreign company from importing
widgets into the United States. The evidence will show that they did so even though they were fully aware that such a
contract violates the antitrust laws. In fact, Dr. Heinous Evil, the president of Evil Corp., will testify that all present
agreed that they would either 'destroy the foreigners or they will destroy us.'''

Dealing With Bad Facts
One of the most difficult questions in crafting an opening statement is whether to deal with bad facts. Many lawyers
believe that any fact that will be relevant to the case and that looks bad for your client should be dealt with in opening
statement. In some cases where the bad facts are few in number and particularly significant that approach may make
sense. But there is also a school of thought that anything that you say in your opening statement has effectively been
"sponsored" by you and that the jury or judge will assume that if you have mentioned it in your opening statement it
must be very important to the case and worthy of their attention. I have found that it is usually counterproductive to
mention a large number of problematic facts in your opening statement. Doing so will usually focus the judge's or jury's
attention on the facts that you believe are least helpful to your case, rather than fully erasing any deleterious effects that
those facts might have on your case.
My advice is to mention bad facts in opening statement only when they are very significant and when there is a facially persuasive way to deflect them. For example, in an antitrust case where there is evidence that your client and the
alleged co-conspirator attended the same conference, it may make sense in opening statement to note that while they did
so, there is absolutely no evidence that they ever attended a program together and that their telephone records show that
there were no communications between them. Likewise, in a criminal case where the defendant's fingerprints were
found on a document that was among those stolen in the robbery, it would be effective to note that the defendant was
handed the document during police interrogation, and that is why his fingerprints were on it.
The bottom line is that you will have to make difficult judgment calls about whether and when to address bad facts
in opening statement. You certainly do not want the jury or judge to be surprised by a critical fact central to the case that
you neglected to mention in your opening statement. But you also do not want to be bogged down in trivial details have
nothing to do with the central focus of the case.

Use Of Visual And Demonstrative Aids
I believe that it is very important to use visual and demonstrative aids in opening statement. While you have to be
careful that your demonstratives are not too "argumentative," use of time lines, charts, graphs, or other tools that will
package evidence in a way that is more understandable for the jury or judge is essential. In my experience the best trial
lawyers use some demonstratives, and often use several, in opening statement.
On the other hand, your opening statement should be more than just a slide show. I do not think it is usually optimally effective to use 50 or 60 slides as part of opening statement and to speak primarily from a PowerPoint. In an appropriate case, it might be appropriate to use somewhere between 10 and 20 slides, primarily to signpost the key points
that you are addressing in your opening statement. I also believe that it can be very helpful to use things other than
PowerPoint slides. For example, when permitted, a short video clip of deposition testimony is extremely effective.
While many courts will not allow it in opening statement, in courts where it is permitted, you should seriously consider
using video clips. In addition, I also believe that using printed boards can be particularly effective, and you should consider using them even if you are already using PowerPoint. For example, if you have a timeline or a list of key events in
the case that you want the jury to have in mind during the entirety of your opening, it may make sense to put those on a
board and to leave the board(s) up during your opening. Another effective technique is to use Trial Director or another
trial presentation program to blow up and highlight portions of a few key documents that you want to describe for the
judge or jury. It is also possible to meld many ofthe available technologies. For example, you can imbed video clips
and manipulated Trial Director images into a PowerPoint presentation so that it is easier to present seamlessly.
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The form and content of your demonstratives will likely vary from case to case and may be dictated by the particular facts, any applicable practices of your judge, and your creativity. But in all events, using demonstratives that will
complement visually the points that you are trying to convey oral1y can be extremely helpful.
Setting Up Your Closing At The End of Your Opening Statement
One of the most effective techniques that I have seen and attempted to use in an opening statement is to carefully
set up the closing argument toward the end of opening statement. For example, if you think that there will likely be
three main points to your closing argument, you may wish to set them up in opening by asking the jury to focus on three
things as they consider the evidence. For example, in a contract case you may determine that the three main points you
are likely to argue in closing are:
That the plain language of the contract prohibited purchases confirmed only oral1y;
That industry practice required written confirmation of al1 orders; and
That it is plainly unfair to bind a company to a contract not confirmed in writing.
You could set up your closing in the fol1owing fashion:
"As you consider the evidence in this case, I ask you to focus on three critical aspects: First, does the language of the
contract require purchases to be confirmed in writing? And if it seems to do that, would it be fair to bind my client
where the purchase was not confirmed in writing? Second, what is common practice in the industry? How do companies
handle this situation? And third, ifthe contract is not clear, is it fair to bind a party for an order that is not confirmed in
writing, particularly when the evidence shows that orders made orally are often misinterpreted?"
By setting up your key points for closing argument in your opening statement, you will provide a bridge from opening to closing and hopefully orient the judge or jury to the considerations that you believe are most important for your
side of the story.
Differences

Between Bench Trials And Jury Trials

Most of the approaches discussed in this article are equal1y applicable to trials before judges or juries. However, in
a bench trial you usually will have greater leeway to argue in your opening statement and also to discuss legal issues in
the case. You should take advantage of those opportunities. If you have a case where some facts are in dispute but will
primarily turn on a legal principle such as the doctrine of contra proferentem, i.e., that ambiguous contract terms are
generally construed against the drafter, you would certainly want to highlight that in your opening. In a bench trial, you
would likely be allowed to discuss the legal doctrine in opening and then preview how the facts support its application
in the case. In a jury trial, it may also be possible to discuss some legal principles. For example, even if a court has not
yet fmalized the jury instructions in a case, where the court has already ruled that the covenant of good faith and fair
dealing is applicable, you might want to convey in opening the idea that your opponent has not acted fairly or in good
faith. While in some respects this is a "legal" concept, it is also an idea familiar to most lay jurors and one that could
resonate with them.
Ultimately, you will want to adapt your opening statement to your audience. And to the extent that you have greater
leeway to argue and emphasize legal concepts in a bench trial, you should take the opportunity to do so where appropriate.
DELIVERY OF YOUR OPENING STATEMENT.
Once you have determined the content of your opening statement, I recommend that you adhere to the fol1owing principles regarding the delivery of that opening statement.
Deliver Your Opening In A Natural,

Unhurried

Way

When delivering your opening statement you should do so in a way that is conversational and relatively unhurried.
The judge or jury will likely not be as persuaded or interested if you deliver something in a rapid fire progression or in a
way that is extremely formal and uses a lot of legal jargon. You will want to use simple words and to convey your opening in a straightforward and easily understandable manner.
Do Not Read Your Opening Statement
While excel1ent trial lawyers differ on whether they actual1y will write out at a full draft of their opening statements, almost none of them would simply read a prepared script to ajudge or jury. While you certainly should be intimately familiar with the concepts that you wish to present and have thought about the language that would best convey
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those concepts, the opening statement should be a presentation to your audience with some spontaneity and flexibility.
If something you are saying to the jury seems to be glazing their eyes or is not well taken, you want to be flexible
enough to adjust your remarks to deal with the jury's apparent disdain for your point. The bottom line here is that an
opening statement should be interactive, and an excellent trial lawyer will recognize and adjust to audience reaction.
Use Vocal Inflections

Carefully

It is also important that you do not deliver your opening statement in a monotone. The appropriate use of inflection,
as well as the appropriate use of pauses, can add greatly to the persuasive value of your opening statement. You want to
provide some emphasis for the judge or jury and also give your audience some time to breathe by pausing, particularly
between main points of your presentation. But even within sentences, at some times it is particularly effective to pause
before a word or phrase to emphasize its importance.
Introduce

The Jurors To Your Case Early In Your Opening

The first few minutes of your opening are a golden opportunity to present your case theme and to orient the jury to
the crux of your case. Many lawyers, however, waste that opportunity by spending several minutes introducing themselves and their client and/or extolling the virtues of the jury system. While personal introductions are important (particularly if you have not already met your jurors through an involved jury selection process), I recommend that you delay them until after you have spent a few minutes introducing the jury to your case. If you feel that you must introduce
yourself and your client at the outset, keep it very short and then move right to your case theme. Similarly, while you
want to thank the jury and remind them of the importance of their work, you can do that either after you have introduced
your case or at the end of opening.
Practice

Your Opening Statement

It is also important to practice your opening statement before you actually deliver it. It may well make sense to do a
"moot court" of your opening and present it to several colleagues. If you do so, I would also urge you to include some of
your colleagues or friends who have not participated in the case so that you may get their views as to how the opening
sounds. You also should be sure to practice running through your visual and demonstrative aids when you practice your
opening statement, both to identify any technical problems and to ensure your familiarity with them. Even after your
formal practice sessions, you will want to practice your opening statement informally several times before you actually
deliver it. Regardless of whether you plan to use notes as part of your delivery, it will help you greatly if you are particularly familiar with the sentences, words and concepts that you are likely to use in your opening.
CONCLUSION.
If you use the tips and techniques that have been set forth in this article combined with extensive
preparation, you should be well equipped to deliver compelling opening statements. You, too, can create winning beginnings for your cases by delivering phenomenal opening statements.
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TEXT:
A trial is a journey from Point A to either Point B (a plaintiffs judgment) or Point C (a defendant's judgment). Here
are useful tips in leading the way to Point C, while making Point B inaccessible.
14 TIPS For Presenting A Compelling Commercial Plaintiffis Case (published in the March, 2008 edition of The Practical Litigator) focused on the plaintiffs presentation in a commercial case. Much of that article is also of interest in
defending a commercial case. This sequel focuses on certain tips unique to the defense of claims. Both articles complement each other. For example, the discussion in this article about cross-examination of the plaintiffs witnesses applies
equally to crossing defendant's witnesses. As with the first article in this two-part series, the tips offered here focus on
what happens in the courtroom during a bench trial (except for the last section, which provides tips for a jury trial), although the discussion necessarily encompasses pretrial preparation as well.
The goal of the plaintiffs counsel is to get from Point A (start ofthe trial) to Point B (a plaintiffs judgment). Your
goal in defending is to get from Point A to Point C (a defendant's judgment). You can increase the odds of getting to
Point C by using many of the suggestions discussed in the first article in addition to those presented here.
1. Choose A Compelling Counter-Theme
"Persistence of belief' (also known as "confirmation bias") is a psychological concept for a common way people
deal with indecision. Assume you are planning to buy a new car. Until you decide which car you will buy, you are in a
state of some discomfort, eager for a resolution of the dissonance your indecision has created. You fInd relief by finally
making your decision, after which you will likely focus on information supporting your decision and minimize information challenging it, such as in magazine and television car ads.
And so it is with trial themes. The plaintiffs counsel has the advantage of presenting the first theme. If the judge or
jury is so beguiled by the plaintiffs theme as to be swayed (while trying to keep an open mind, of course), you must
present a counter-theme at least as compelling as the plaintiffs in order to overcome the "persistence of belief' created
by the plaintiffs theme.
Ideally, your theme should be more than "Plaintiff is wrong," although you certainly want to undermine the plaintiffs theme. You should present your own independent theme that takes the legs out from under the plaintiffs theme.
For example, if the plaintiff is suing for breach of contract for the sale of goods and the plaintiffs theme is that "People
should live up to their promises," your counter-theme (assuming you have the facts) may be that "People should not be
required to pay for shoddy goods." You may also be able to co-opt the plaintiffs theme and tum it against the plaintiff
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(again, assuming you have the facts) by a counter-theme like "People should live up to their promises by delivering
what they promise." Of course, such counter-themes are possible only if you have pleaded effectively, as discussed in
the next section.

2. Draft Your Answer, Affirmative Defenses, Counterclaims And Cross-Claims Consistent With Your CounterTheme
From your first meeting with a client when defending a commercial case, you must learn everything of potential interest about the underlying transaction and about your client's business. It is often beneficial to meet at your client's
place of business, where you can tour the facility to learn the in's and the out's of the operation in a way that is not possible by merely talking with your client and reviewing documents. Such a meeting also gives you the opportunity to
meet with other client employees in their work setting, giving you insights otherwise not available.
Early in your representation you should glean enough information to enable you to determine what allegations in
the complaint you must admit, and whether you have any viable affirmative defenses, counterclaims or cross-claims. It
is always preferable to put a commercial plaintiff and other defendants at risk --not just of losing, but of having to pay
your client money or provide your client other relief.
Brainstorm with your colleagues possible affirmative defenses, counterclaims, and cross-claims. Doing so often
sparks new ideas about such pleadings. Be familiar with Fed. R. Civ. P. 12 regarding what affirmative defenses must be
pleaded, and Fed. R. Civ. P. 13 regarding compulsory counterclaims. (In state court actions, know state court analogs
for these and all the other federal rules cited in this article.)
Before filing your answer, affirmative defenses, counterclaims, and cross-claims, discuss them thoroughly with
your client to assure that you have your facts straight and your client is comfortable with what you allege. Otherwise,
you risk a meltdown of your case in the courtroom if your witnesses can't support key allegations in your pleadings.
Be cautious about pleading defenses in the alternative. Assume the claim is that Farmer Jones' goat ate Farmer
Smith's vegetables, causing damage to his crop. You would lose credibility if you allege: the goat did not belong to
Jones; if it was Jones' goat, it did not trespass on Smith's property; if it did, the trespass was unintentional; if it did intentionally trespass, it did not eat Smith's vegetables; and if it did eat Smith's vegetables, it was insane.
Keep in mind that you assume the burden of proving each fact that you allege in an affirmative defense, counterclaim, and cross-claim. The burden of proof can sometimes tip the balance between winning and losing, so draft carefully.

3. File A Pretrial Memo That Does More Than Just Refute The Plaintiff's Theme
Consistent with creating a "persistence of belief' for the judge to arrive at Point C rather than Point B, you should
guide the judge in the right direction, and give the judge a very good reason to get to Point C, in a cogent, compelling
pretrial memo--even when such a memo is not mandated.
Put yourself in the judge's shoes and ask: "What counter-theme is most compelling, and how can I present it most
effectively?" Include facts you are confident you can establish at trial, weaving them into your counter-theme. When the
judge hears the testimony and admits into evidence a document key to getting to Point C, the judge will be primed to
understand the significance of what you are putting into the record, and how it supports your counter-theme. Otherwise,
you risk presenting a smattering of data without context.

4. Take Limited Notes As The Plaintlff's Witnesses Testify
Some commercial trial lawyers make the mistake of taking copious notes during the direct examination of the
plaintiffs witnesses. If you have conducted proper discovery, you know before trial what each witness for the plaintiff is
likely to testify to on direct. No significant purpose is served by your scribbling down as much of that testimony as possible. Besides, it is difficult to object timely or effectively when you are preoccupied in this way. You must be prepared
to object to each question (although you will pick your shots, as discussed in the next section) in the instant between the
end of that question and the beginning of the witness's answer--a matter of one or two seconds.
So what notes should you take when a witness for the plaintiff testifies on direct? You should only take notes useful
to you in cross-examining that witness and other witnesses, and putting on your own witnesses. Listen carefully. Sometimes a witness will use a certain word or make an unexpected admission that you can seize upon. Make a note of any-
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thing the witness says on direct that you can use on cross. Your trial notebook already includes an outline for your cross
of each witness. Consider writing your trial notes from direct examination right on your cross outline so those notes are
readily accessible as you stand up to begin your cross.
Of course, it can be helpful as the trial unfolds to have someone else take detailed notes summarizing what each of
the plaintiffs witnesses says on direct. Various strategies include having a paralegal in the courtroom taking notes on a
laptop (thereby giving you the opportunity to search for key terms instantaneously), having a second-chair attorney take
notes, and ordering daily transcripts. Each of these options adds to the cost of the defense, so you must weigh the benefits against the cost and advise your client accordingly.
5. Object Strategically

To Questions On Direct

Listen carefully to each question posed by the plaintiffs counsel. That's one reason not to take copious notes of the
witness's answers. As each question is asked, consider: Is the question improperly leading? Does it call for hearsay, irrelevant or immaterial testimony, assume facts not in evidence, or seek an answer for which there is no foundation? Is it
otherwise objectionable? Be poised to stand and object before the witness can answer.
Make objections timely. Don't interrupt the question posed by the plaintiffs counsel, but don't wait until the answer
is in the record before objecting. If you wait until the answer is given, you are relegated to making a motion to strike. As
discussed below, the untimeliness of your objection is especially a problem injury cases.
We all learn in law school the laundry list of objections available to keep out testimony and evidence. At trial, you
could object to each potentially objectionable question, and you may even keep some things out of the record by doing
so. It is far more effective, though, to object strategically.
Objecting strategically means asking yourself, before you stand up to object, whether you can accomplish something meaningful by objecting. If a question is readily fixable and you have good reason to believe that opposing counsel will fix it, don't bother to object. For example, if opposing counsel has not established all the elements for the business record exception to the hearsay rule (Fed. R. Evid. 803(6» but can easily do so by asking a follow-up question-and will get the right answer--then what do you accomplish by objecting? On the other hand, if you doubt opposing
counsel can satisfy the requirements of Fed. R. Evid. 803(6), certainly object.
When you object, you may decide not to telegraph more than necessary, especially when opposing counsel is struggling in attempting to get something into the record. If the judge does not require more from you and knows the rules of
evidence, simply say: "Objection." If the judge sustains your objection, without explanation, the plaintiffs counsel will
have the burden of figuring out what the problem is. Be prepared, though, to state the basis for each objection. And
when given the opportunity, weave your counter-theme into your objection, so you can frame the evidentiary issue to
your client's benefit.
How do you know when to object? In preparing for trial, ask yourself what testimony and evidence the plaintiffs
counsel will want to get into the record and whether you have a proper basis to keep out any of it. Strategically, object
to testimony and evidence that both hurts your case and is objectionable. By picking your shots, you will find that the
judge is more likely to pay close attention to the objections you do raise, and you will have greater success in limiting
the plaintiffs evidence. Also consider filing a motion in limine. Even if you don't file that motion, be prepared at trial to
state the basis for each objection and have appropriate authorities at your fingertips, including the applicable section of
the rules of evidence.
Listen carefully to the judge's words when ruling on your objections, and adjust your later objections based on what
you learn. For example, if a judge's interpretation of what is a leading question is far more limited than yours (allowing
answers to questions you consider leading but the judge does not), you accomplish little, and risk antagonizing the
judge, by repeatedly objecting to such questions.
This does not mean that you refrain from protecting the record. On evidentiary issues that truly make a difference in
a case, you must object and create a record at trial sufficient for a successful appeal if you get an adverse judgment.
Keep in mind, though, that appellate courts give trial courts wide latitude in evidentiary rulings, and very few cases are
overturned on appeal as a result of errors in such rulings.
6. Object To The Plaintiffs

Exhibits When Appropriate
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For each document you expect the plaintiff will want to put into the record, determine before trial whether you have
a valid basis to object. Here are just some examples: Is it irrelevant (Fed. R. Evid. 402), and even if relevant, is it excludable under Fed. R. Evid. 403? Does it include hearsay (Fed. R. Evid. 801), not within one of the exceptions in Fed.
R. Evid. 803? Is it properly authenticated, as required in Fed. R. Evid. 901, assuming the self-authenticating provisions
of Fed. R. Evid. 902 do not apply? If it is a summary, has the plaintiff complied with Fed. R. Evid. 1006?
If you conducted proper discovery, including comprehensive document requests, well before trial you will have received and analyzed all the documents the plaintiffs counsel may want to put into the record at trial. Pretrial orders
typically require both parties to disclose a list of documents they intend to put into the trial record. You should have at
your fmgertips a list of all such documents, and copies of all of them, indexed in a separate three-ring binder, on your
computer, or both.
One reason for such comprehensive discovery is avoiding surprises at trial, including that all-time favorite, the
smoking gun document. What do you do if, at trial, the plaintiffs counsel seeks to put into evidence a document that
you had not received in discovery?
You must determine whether that document is within your pretrial document requests, whether by-request for production of documents pursuant to Fed. R. Civ. P. 34 (note the continuing duty to disclose in Fed R. Civ. P. 26(e)), or a
document to be produced at deposition, pursuant to Fed. R. Civ. P. 30(b)(5). You should object to any unproduced
document offered at trial that you asked for in pretrial discovery. An informal pretrial document request is likely useless
here.
To avoid the risk that the judge will consider the plaintiffs failure of production a mere oversight of little consequence, when objecting you should emphasize the significance of the document, how it is clearly within the scope of the
documents you sought, and, most importantly, the prejudice your client suffers from the failure of disclosure. Be prepared for the judge to suggest a way to minimize the prejudice by allowing you to take a deposition or conduct other
discovery in the middle of the trial. After all, the judge may say, a trial is a search for the truth (see Fed. R. Evid. 102),
so why keep out of the record a key document just because ofa technicality, especially when any prejudice can be
minimized?
You can respond, if true, that your trial strategy is based on the documents the plaintiffs counsel produced; that further discovery in the middle of trial cannot undo that prejudice; that the court should not condone--and certainly should
not reward--the plaintiffs counsel gaming the system; and that a break in the trial would be disruptive. This last argument is even more effective in a jury trial.
When appropriate, you can conduct voir dire of a witness in establishing the basis for your objecting to a document
being made an exhibit. Such voir dire can give you the opportunity to reinforce your counter-theme, while interrupting
the flow of the plaintiffs presentation.

7. Conduct An Effective Cross-Examination
Cross can serve many purposes, all of which undermine the plaintiffs theme and support your counter-theme:
building up your favorable witnesses; corroborating favorable testimony; obtaining admissions; minimizing the credibility of opposing witnesses; and minimizing or destroying the opposing witnesses' testimony. Sometimes it is advantageous to start with friendly cross before proceeding to more adversarial cross.
There are no hard-and-fast rules for cross-examination,
tions. Cross is an art, not a science.

just guidelines, so every suggestion here is subject to excep-

In planning your cross, determine what points to make, and know the evidentiary basis for each question and
document not already in the record that you plan to use. Your cross should be concise; like a surgeon, accomplish your
task with precision and efficiency. Be prepared to be flexible, adapting your cross to the testimony on direct. Avoid giving the witness the opportunity to repeat the testimony given on direct.
Even when you are prepared to cross a witness, decide whether to cross at all. Has your case been damaged by this
witness's direct testimony? If so, can that damage be undone or minimized, and do you have the means to do so?
Start strong. Use short, simple, understandable leading questions, preferably in the form of statements to which you
seek agreement. Often, the best transcript on cross is one in which the witness says only "Yes" or "That's correct."
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Be fair to the witness. Don't misrepresent what the witness said on direct, or take testimony out of context. Listen to
the answer! Use it to your advantage when you can. Watch the witness's body language. Does it indicate lack of confidence, anxiety, or lying when you ask about a particular subject?
Retain control over the witness, but in such a way that the trier offact will view you as being fair. How? By asking
leading questions, limiting the answers to the questions you asked, controlling the pace, and using your voice and body
language. By doing so, you will confine the witness's answers to what you want in the record.
What should you have in front of you as you ask questions on cross? As little as possible, but enough so you cover
everything you need to. You want to focus on the witness (including body language), and cannot do so when your nose
is buried in detailed notes.
Keywords are usually sufficient, except for any questions that must be worded with extreme care, such as when you
want a witness to admit facts using language from a statute like the Uniform Commercial Code. (How satisfying and
persuasive it is in a post-trial brief to cite witness testimony that tracks a statutory requirement!) If the witness does not
answer your question, but a different question (such as one the witness wished you had asked), make sure your question
was clear as stated. If so, say: "You didn't answer my question." Ask that the answer be stricken if it is of consequence
in the case. Repeat the same question with the same words. Stay with it until you get your answer!
End your cross strong, with testimony of significance that is helpful to your case. Use a checklist of topics, and review it before saying "No further questions." Then make sure the re-direct is limited to the scope of your cross.
What should you not do on cross? Don't begin with a hostile demeanor, although if the witness starts playing games
with you, you can be more aggressive. Don't try to trick or confuse the witness, or appear to be trying to do so. Don't cut
off the witness's answer unless you have a good reason, such as stopping an obviously non-responsive or hearsay answer. Don't ask why or how. Don't ask a question you don't know the answer to, unless you don't care what the answer
is. Don't ask the one question too many--ifyou get a good answer, don't try to gild the lily, because you may give the
witness the opportunity to weaken the effect of helpful testimony.

8. Impeach On Cross-Examination Effectively
You can impeach based on a variety of factors, including bias, prejudice, interest, improper motive, insufficient
memory, inconsistent conduct, acts relating to honesty, reputation or opinion as to dishonesty, certain prior convictions,
and most trial lawyers' favorite, a prior inconsistent statement. The beauty of impeaching by a prior inconsistent statement is that you can use a witness's very own words--or omission of key facts in a prior statement--to belie the veracity
of what the witness says in court.
You should only impeach if the witness's testimony hurts your case on a fact of significance and you have solid impeachment material. This discussion will be limited to impeachment by prior inconsistent statement, but keep in mind
all the other impeachment weapons in your arsenal.
Your mindset must be that the prior statement is the truth, and that the courtroom testimony is inconsistent with the
truth. Your objective is not necessarily to demonstrate that the witness is lying. After all, the witness may merely remember facts incorrectly, be confused, or simply be mistaken in courtroom testimony. Impeach one fact at a time. Here
are the three steps for an effective impeachment:
First, commit the witness to the courtroom statement, using the witness's own words from direct. In doing so, shut all
avenues of escape, avoid words such as "true" and "correct," and use your tone and body language to indicate you don't
believe a word of it.
Second, build up the impeaching document, whether it is a letter, report, memo, deposition or trial transcript, or some
other document. The effectiveness of your impeachment is no greater than the importance of the impeaching document.
Get the witness to admit its significance and trustworthiness.
Third, confront the witness with the actual words of the impeaching material. Read the prior inconsistent statement to
the witness, or play the videotape of it if you have taken a video deposition. Don't risk losing control by having the witness read the prior inconsistent statement, unless you have a good reason to do so. Have the witness admit making the
prior inconsistent statement, by asking: "I read that correctly, didn't I?" Do not give the witness the opportunity to explain away the inconsistency by asking "Are you lying now or were you lying then?" or a similar question. Even though
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the plaintiffs counsel can try to undo the damage you inflict by giving the same witness an opportunity to explain away
the impeaching testimony on re-direct, by then it is usually too little and too late.
Remember that a document used for impeachment is not in evidence--nor is it subject to a hearsay objection, because it is not offered for the truth of the matter asserted. (Fed. R. Evid. 801(c)). If you need the impeaching document
to be part of the record to establish a prima facie case, or for some other reason, you must have an independent evidentiary basis to get it in.

9. Use The Plaintiffis Exhibits Against The Plaintiff
For each document you expect the plaintiffs counsel to offer into evidence, ask yourself: Does it hurt my case? If
so, is it objectionable? If so, do I have the authority to cite to keep it out? In that circumstance, try to keep it out. But if
it comes in, then what?
If you conducted proper discovery, you already deposed the witness on this document. You have already prepared a
cross-examination as to this document, with references in your notes to deposition testimony you will use for ease of
reference, and you are prepared to impeach if you get any bad answers.
In many instances, you can use the plaintiffs own exhibits against the plaintiffs witnesses. The best way to read
any document is from the top left comer to the bottom right comer, keeping a watchful eye for any information that may
be of interest, including (beyond the obvious, such as who wrote and received it, the date and contents) fax transmission
data, page numbers (any missing pages?), redactions, and handwritten words or numbers.
As part of your trial preparation, be ready to use the plaintiffs exhibits to your advantage. This same strategy applies to demonstrative exhibits. For example, if the plaintiffs counsel uses a blow-up ofa document, highlighting certain words, use it yourself to highlight other words that benefit your client. (Also keep in mind Fed. R. Evid. 106, which
provides for introducing the remainder ofa writing.) If the plaintiffs counsel presents a chronology as a demonstrative
exhibit, insert events that were conveniently omitted, to emphasize the importance of the omitted facts.

10. When The Plaintiff Rests, Consider A Motion For Judgment As A Matter Of Law
If the plaintiffs counsel has failed to present a prima facie case as to any count, right after the plaintiffs counsel
rests, make a motion for judgment as a matter oflaw, if the applicable procedural rules allow you to present your defense case even after doing so. See Fed. R. Civ. P. 52 for bench trials and Fed. R. Civ. P. 50 for jury trials. Be aware of
the consequential limits in your appeal rights if you fail to make this motion.

11. Adjust Strategy When The Plaintiff Rests
Before trial, you prepared your defense. You decided which witnesses to call, what questions to ask, what documents to put into the record, and what demonstrative exhibits to use. But wait. Before you proceed as planned, ask yourself: "Should I adjust my strategy based on what the plaintiffs counsel actually put into the record?"
The lesson here is that, just as you adjust your cross-examination of a witness based on the courtroom testimony on
direct, adjust your entire defense presentation based on what the plaintiff was able to get into the record. Don't revise
your basic strategy, except in unusual circumstances; but do fine-tune your presentation so you tailor it to what is already in evidence. Determine which witnesses to call, what to ask them, and what documents to put into the record,
based on what the plaintiffs counsel put into the record. Keep your presentation fresh, without offering cumulative information already in the record in the plaintiffs case.
Keep in mind your burden of proof, whether as to any affirmative defenses, counterclaims, or cross-claims, and
make sure you sustain that burden. Have a checklist of prima facie elements handy, and make sure you have sustained
your burden before resting.

12. Limit The Plaintiffis Rebuttal, and Consider Sur-Rebuttal
Although judges are not consistent in their exercise of discretion as to the scope of rebuttal, the fundamental principle is that rebuttal is limited to the plaintiffs counsel responding to what you put into the record not covered in the
plaintiffs direct case. Limit the scope of rebuttal to this standard. Don't allow the plaintiffs counsel to rehash the plaintiffs case in chief, and keep in mind Fed. R. Evid. 403 which excludes, among other things, cumulative evidence. To

,.
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object effectively, have sufficiently detailed trial notes or trial transcripts to know what is already in the record, in the
plaintiffs direct case and your defense case.
Rebuttal is not the opportunity for the plaintiffs counsel to present redundant testimony, repeating what is already
inthe record. Don't allow that to happen. As soon as the plaintiffs counsel advises the court of the proposed rebuttal
witnesses, argue, to the extent appropriate, that you object to any testimony of those witnesses that is already in the record, and any testimony that is beyond the scope of proper rebuttal. Keep the plaintiffs counsel on a short leash, objecting during rebuttal to any testimony that is beyond the proper scope.
Stay attuned to the opportunity for sur-rebuttal, keeping in mind that this funnel process, each stage limited to the
scope of the prior stage, must end at some point. So, limit sur-rebuttal to something compelling. The additional advantage of sur-rebuttal is that you get the last word in. Under the theory of recency, what is heard last has more persuasive
staying power than something in the middle of a trial.

13. Miscellaneous Tips
Even if you caution your client that the plaintiff has the advantage of putting on testimony and evidence first, sitting
through the plaintiffs case can be demoralizing for a defendant. You are doing what you can to minimize the impact of
the testimony of the plaintiffs witnesses, but the fact is that the plaintiffs counsel has the advantage of going first. Remind your client that a trial can be like a prize fight, and that you will have your opportunity to put on your defense,
when you can land your own punches.
Be aware of opportunities to settle a case during trial, especially when the plaintiff is vulnerable. You want to negotiate from a position of strength. For example, assume that you have just conducted an effective cross of a key plaintiffs
witness, or you have successfully kept a crucial document out of the record. This may be an opportune time, during a
break, to suggest to the plaintiffs counsel that further settlement discussions may be productive. Depending on the
judge, you may even suggest that the judge meet with counsel during a break, and in chambers propose that the judge
allow counsel time to discuss settlement--possibly with the assistance of another judge to mediate.
You have at your disposal an arsenal of technological devices to enhance your defense case. Make the most of
them. For example, when cross-examining a witness, you could impeach with a deposition transcript. But consider how
much more effective that impeachment would be if you had taken a video deposition and you could, in the courtroom,
immediately access the deposition Q and A for impeachment. A larger-than-life image of the same witness appears on
the screen, contradicting what he said on direct. Powerful!

14. Adjust All This Advice For A Jury Trial
Using your common sense, you'll intuit much of what you must adjust for a jury trial. For example, when crossexamining a witness, your demeanor should be appropriate, depending on the witness. You will cross a brash, arrogant,
evasive witness differently than a likeable, submissive witness, whether in a bench or jury trial. Acting in a way that
may be perceived as rude or obnoxious will likely have a more devastating effect on the outcome of your case in front
of a jury. Unless the members of the jury find you likeable, they won't want to follow you to Point C.
When you are conducting the cross of an uncooperative witness, don't ask for the judge's assistance unless you have
no other choice. Once you do so, the jurors understand that you have lost control of the witness; besides, the judge may
not see it your way. Seek judicial assistance only when it is clear that the witness is being intentionally obstreperous,
and you have confidence that the judge--the power in the black robe--will support you.
The members of the jury perceive everything, and make up their minds based on much more than what would appear in an appellate court record. They observe how you relate to your client, opposing counsel, your colleagues, the
judge, witnesses, and court personnel, whether "on the record" or "off the record." They observe you in the hallway, the
elevator, and possibly during a lunch break. Be yourself, but also be aware that what matters is not limited to what is in
the official record.
Know when to excuse the jury. It is inconvenient for the jurors to shuffle back and forth to the deliberation room
during a trial, but you can't "unring the bell" if they hear testimony or see a document that you want to keep out. Just as
you must object timely to avoid evidence coming in and then moving to strike (in which case the jurors hear the testimony that shouldn't be considered three times--from the witness, you, and the judge--and it's very difficult not to think
about pink elephants when the judge instructs: "Don't think about pink elephants! "), you must ask the judge to excuse
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the jurors timely when seeking to exclude certain things from the record. One way to avoid this issue altogether is to file
motions in limine.
When preparing the jury charge, use plain English, short sentences, and short paragraphs. Include a clear instruction
on the burden of proof. Unless the jurors understand that the plaintiff has the burden of proof as to all elements of each
claim, the standard the jurors apply in their deliberations may be improper--and you may lose without knowing why.
In opening statement and closing argument, make the jurors care. This is a commercial case, and many jurors may
find the trial boring. How can you make the jurors care? Personalize the dispute, and relate your client's defense to
something the jurors will relate to in their own experience.
CONCLUSION.
If you follow this advice, you will be more likely to arrive at Point C, a judgment for the defendant.
These tips are by no means complete. If you have prepared, and if you are vigilant during the trial, you are well on your
way to a successful career as a commercial trial lawyer.
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TEXT:
IN ANY SORT of case, a theme for the presentation will unify it and make it easier for the factfinder to follow the
evidence to a favorable conclusion. In employment cases, themes are always important. There are things that jurors prefer to hear about in these cases; but partly as a result of the fact that almost all jurors will have first-hand experience of
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the work world, there are just some things that an employment lawyer shouldn't bring up before a jury. Additionally, in
an employment case you can get only so much from a witness. The idea is not so much to get everything from a witness
as much as it is to get the best that that witness can give you. This article examines all three of these things, with some
tips offered for how to master and make them a reality.
USING THEMES AT TRIAL. Themes can be very useful at trial. Finding a good theme that really grabs your jury
can help them analyze the bits and pieces of information that come in during the course of the trial in a way that's favorable to your client--ifyou have a theme that really reflects that evidence. It provides a framework for shaping the evidence in a way that (hopefully) conforms to values about right and wrong that will work in favor of your client. It's the
headline grabber.
Themes lend themselves well to storytelling, if that's your style. Your theme can begin the story you tell in your
opening and closing. You want to appeal to jurors in a way that uses their sensibilities to view the evidence most favorably to you, such as: righteousness, inherent sense of right and wrong, justice/injustice, fair play, abiding by rules
that people agree on, dignity.
When To Choose Your Theme
When is the right time to start thinking about themes? How about when the case first comes into your office? It's
really never too early to start coming up with themes. After all, you can change them later as you learn more.
Best Kinds Of Themes
The best themes are short--a sentence, a phase, even a single word that encompasses your strongest claim or defense. Something that is easy to remember after being heard just once. The theme should be used from the beginning to
the end of the trial. First in opening, even in voir dire where you're allowed to conduct your own. Certainly in presenting
the case, in the way questions are framed of your witnesses and the other sides. And of course, in closing argument.
Since we have empirical evidence that jurors' first impressions after opening statements are strongly correlated to their
verdicts, we certainly want to have that theme refined before starting trial, not looking for it as we rehearse our closing
argument.

Core Beliefs/Values
The theme needs to resonate with what you think are the core beliefs of your jurors. They aren't going to gravitate
to a theme that embraces a principle they disagree with. At best, the theme emphasizes core values like personal responsibility, rather than victimization by outside forces. Personal responsibility applies equally to individual plaintiffs and to
corporate defendants, as embodied in the principal management actors involved. Jurors expect people to take responsibility for their actions, and not to continually point the finger at others to explain the facts of the case.

A Structure For The Evidence
A good theme will allow jurors to start hanging evidence on it early on, using labels in their own minds for the testimony and documents that fit the theme. Of course, your theme should be consistent with the legal instructions they're
going to hear later, as well as with your planned closing argument. Some characteristics:
· It should bear some resemblance to common life experiences they can draw on to validate what they hear you say. For
plaintiffs, there must be some sense of injustice, a real belief that the plaintiff/employee did what he or she should have
done and yet was treated unfairly, illegally, or immorally;
· Employers need to emphasize process, rules, and equal and fair application of those in the case at hand (if the facts
support it!). Jurors want to believe that employers really do have rules that are applied fairly;
· Many jurors believe that employees have, and should have, a sense of ownership of their jobs, and that this thing they
own should not be taken away from them without a very good reason and some kind of" due process."
Specific Ideas For Themes
Here are some specific ideas for themes, mostly from the plaintiff's point of view:
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· This case is about simple human dignity in the workplace, something we're all entitled to, but the dignity that was
stripped away from Plaintiff, day by day, week by week, until she could not endure another day;
· This case is about a man who spent 14 years working at a company that promised him one thing he thought was true-that the words "equal employment opportunity" really mean what they say, not just some words in a handbook the company makes you sign for;
· The American Dream turned into a worker's nightmare--playing by the rules but finding out there are "special rules"
for "special people";
· This case is about a woman who thought she should be able to look pretty and stiIl be treated with dignity. She wasn't
"asking for it" simply because she was blessed with good looks;
· This is a case about power and the corruption that comes from abusing it;
· This case is about an "open door policy" that slams you on the way out if you dare go in;
· This case is about a man who really believed the company would honor his years of service in the
industry, and give
him a chance for promotion just like the people who were 10 and even 20 years younger than he was;
· Plaintiff is a man who thought his workplace should be safe for everybody, not just for managers in offices with doors
that close, but for people who work on the factory floor.
Cautions
The fact that themes are usually simple and straightforward has a downside--it can be easy for an opponent to come
up with a theme to counter your own. Here are some cautions:
· You can expect that the other side may well seek to portray your client as a viIIain, or vengeful, or incompetent, and
you don't want your own theme to allow the other side to exploit their version, or worse yet, to tum your theme against
you!
· Telling jurors that employment is at wiII, and that employers can fire people for no reason at all, does not resonate with
their core beliefs, in my opinion. Although some of the jurors may have heard the term "at wiII," they stiIl believe that
people should only be fired for good cause. And we all know that employers really do have reasons--right ones or
wrong ones--for making decisions about termination, promotion, and the like;
· The theme should not overstate the evidence you expect to show at trial. Better to under-promise and over-deliver,
than be caught in closing having to explain away why the evidence didn't come in the way you highlighted it in your
opening.
Using Focus Groups To Try Out Your Themes
Once you have a working theme, you should try it out on a focus group first. Long before you're ready to do a mock
trial, you can try your theme out on real focus groups, or more informally on friends, family, and colleagues whose
opinions you trust to reflect those of the ordinary human beings who serve on juries. If it doesn't "work" on these folks,
start over or rework it until it plays well and sounds true.
PREFERENCES:
WHAT JURORS WANT AND WANT TO IGNORE. Jurors in employment cases, more than in
most any other I can think of, have real personal experiences they wiII draw on to evaluate your case. Almost all jurors
have worked or lived with people who work. If they haven't experienced it themselves, they've heard stories from others
about "the boss from hell," gossiping coworkers, workplace rules that make no sense, people getting passed over for
promotion in favor of others less qualified. I think jurors want to believe that they have been called for jury duty to decide something that's important, that's worth the disruption to their daily life that jury service entails. I live in Los Angeles where very few people can avoid jury duty anymore. We have a "one day, one trial" rule that means lawyers and
judges and neurosurgeons all get seated on juries. Last year, I was selected for a criminal trial in which the defendant
was accused of selling a $ 20 piece of rock cocaine to an undercover cop. Many of my fellow jurors were quite upset
that this case took up nearly four days of their lives over such a seemingly trivial offense--even though the majority
voted to convict.
Some Things That Jurors

Want

Among the things that jurors usually want are the following:
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· While most every prospective juror will say there are too many lawsuits, upon further questioning most of them will
agree that some lawsuits really are meritorious, some plaintiffs really deserve to get large jury verdicts, and employers
who discriminate deserve to pay for their wrongdoing;
· Jurors I've spoken to really appreciate it when they think the lawyers are putting on the evidence as quickly as possible. Most jurors think at least one side took too long putting on their case, or repeated the same things over and over, or
were confusing or incompetent in putting their case on;
· No matter what the judge tells them, jurors really don't like important evidence being kept from them. And that's what
they think happens during sidebars, and when objections are sustained, and when they're kept hanging around while the
lawyers and the court discuss matters outside their presence;
· Many jurors have at least one question they thought the lawyers should have asked but did not. They really want the
answer. They will come up with the answer on their own, finding one that fits their view of how things should work;
· Some would say jurors want a chance to snooze for part of the afternoon session. Some judges keep their courtrooms
extra cool to discourage the nodding off that happens by at least one juror at least one time in every trial that lasts more
than a day or two;
· Jurors want to hear evidence that confirms their beliefs about how the world works. They will give that evidence more
weight, and tend to discount or even ignore the evidence that does not jibe with their personal experiences and attitudes.
This is borne out by statistical evidence that people who felt very unfavorably toward emotional distress damages vote
for the defense two out of three times, while three quarters of those who felt favorably about emotional distress damages
voted for the plaintiff;
· I think jurors really relate better to lawyers who act like real human beings, like people who might live down the street
from them. That positive response may well transfer to the lawyer's client.
Things Jurors Don't Want
Among the things that jurors don't want are the following:
· Jurors often don't trust lawyers they think are too slick. Expensive clothes, jewelry, and watches can be a turnoff--and
that goes for witnesses as well as the lawyers. No new shoes, no new hairdos, not too much makeup. Jurors will talk
about what the lawyers are wearing, and how that compares with what they wore on some other day, just because
they're not allowed to talk about the facts of the case;
· Jurors really hate feeling like they're being manipulated by the lawyers. That goes for an obvious play on their emotions that doesn't ring true to them, as well as an appeal to their prejudices;
· In a case I tried on behalf of an observant Muslim client with a long beard, we were giving closing arguments the day
before the anniversary of the World Trade Center bombings. The defense lawyer said something like, "Today is the
second anniversary of the terrorist bombings of the World Trade Center and the Pentagon. But I'm sure you won't let
that influence your verdict here." The jurors started shaking their heads vociferously, and even spoke out, "No, it's not!"
They told me afterwards that this particular statement was the most offensive thing they heard from the defense (among
many they didn't like). And as it turned out, they rendered their verdict of over $ 2 million for my client on September
11,2003;
· Many jurors do not enjoy seeing a lawyer beat up on a witness. It's uncomfortable and they squirm. Most jurors believe
that lawyers do have superior powers and skills and want to see witnesses treated fairly. Even if they dislike the witness,
a too-aggressive cross examination can trigger their natural instincts to feel sympathy for the underdog, and actually
sway them to vote in favor of the set-upon witness.
GETTING THE MOST FROM WITNESSES.
The first consideration is, "What do I need from this witness? Which
facts, and how do those relate to the claims or defenses?" Some people try to get too much from a witness. Here are
some tips for getting the best from a witness:
· Write a list of the truly achievable, and then start outlining ways to get what you can from the witness. Why was this
witness in a position to know the fact(s) I want her to testify about? Spend the time needed to layout the setting--where
the person was, what they sawiheard, why they were in a good position to seeihear, and why they should be believed.
Setting the scene can be done in a simple chronological way, or can even begin with the most critical event first, then
backtrack to show the events leading up to it. I assume the other side is going to attack my client on these critical issues
of observation and hearing, so I take care to let the witness show why and how he could see, hear, and, maybe even
more importantly, remember the statements or events;

Page 19
The Practical Litigator, Vol. 18 No.2

· Addressing actual/perceived bias issues is important. Will the jury think this person is motivated to
shade/slant/exaggerate? If so, look for corroboration;
· Are there other witnesses out there who could make the same point more effectively?
· It's critical to know, inside and out, every single document, interview statement, and bit of deposition testimony that
relates to the witness;
· Having a great chronology that you've developed throughout the case can be invaluable--sometimes you look at it and
the light bulb goes on--some link you never thought of before is right there, and you can use it to good effect in putting
on or cross-examining the witness;
· The flow of the testimony can be crucial to building/attacking credibility. I often use easy background questions that
give the jury a frame of reference, and let the witness get used to talking in the courtroom. Not too many, because the
judge and jury will get impatient if you don't move to the critical testimony pretty quickly;
· No matter how many thousands of witnesses I've questioned, I still outline the testimony every time, often writing out
questions in full. I may not actually look at the outline while I'm asking questions, but it's a good crutch. I know it's
there, and ifthings stop flowing the way I want them to, I can always glance down and get re-oriented;
· If it's my witness, I will always get the bad facts out during direct examination. If there's any reasonable basis for believing the other side knows the bad stuff, I'm going to front it and let my witness explain it in the best way she can.
Usually I'll put this somewhere in the middle of the exam, not at the beginning or end;
· Above all, I really try to listen to what the witness says, and follow up every time with a question that flows as naturally as possible from the last thing the witness said. If the witness said something different from what I expected, I'll
probe and "correct" it when possible. I never want the jury going to their deliberations wondering why I didn't ask the
follow-up question they expected;
· Sometimes I'll incorporate the actual words the witness used into the next question. But this can become really irritating if done too much, so I'll try to be selective;
· As much as possible, I use a conversational tone in asking questions, even on cross-examination;
· With my witnesses, of course I rehearse ahead of trial, but I never want them to sound scripted. Rehearsing is mainly
to help them deal with their jitters, and to ease their fear of forgetting something. I assure them that I know exactly what
I expect them to testify to, and if they forget something, I have lots oftechniques to help them remember. I try to build
up trust so they can be at ease, as much as humanly possible, during their big moment on the witness stand. Relating to
the witness as a fellow human being, showing real interest in aspects of his or her life that doesn't directly relate to the
testimony--these can pay real dividends later on;
· My techniques in cross examination have changed as I've gotten older. ("More experienced"? My kids would say,
"Scarier".) I'm mindful that a hard-hitting, slashing cross-examination may yield some answers I want, but at a cost I'm
unwilling to pay. I've worked hard over the years to find ways to get concessions from adverse witnesses without looking overbearing. I don't want to draw more than a very occasional "argumentative" objection. I'll usually start out with a
few things the witness cannot possible disagree with, and move on to more challenging areas. Sometimes I'll use the
witness just to bolster my client's credibility on some fairly undisputed points;
· I'll try to work on my questions ahead of time to make them simpler and shorter and then even simpler and even
shorter, so the slowest member of the jury gets it;
· Just like with my own witnesses, I try really hard to listen and look at the witness when he or she answers. Sometimes
I'll see something about the way the witness answered--the words, the look, the body language--that suggests a good
follow-up question I hadn't planned on;
· Impeaching the witness is really hard to do effectively, in my opinion. Even if! have every page of the witness's prior
testimony tabbed and highlighted to death, I'm very careful about when and how I use it. Too many times I've watched
lawyers take a long time to pull out the deposition, get everybody on the same page, and at the end of the day, impeach
the witness on any incredibly minor point;
· When I do impeach, I definitely will not ask the witness, "Were you lying then or are you lying now?" I want to leave
room for the possibility that the jury will want to believe this witness on at least some points, and so I will have a theory
of the case that allows them to find the witness credible and yet still find for my client;
· Sometimes I see lawyers try to do too much with a witness on cross, and dilute the impact of the few good points they
made, or could have made. Just like with my direct exams, I outline key areas of cross-examination. I figure out just
what I really hope to get from the witness, which fact, claim, or defense it relates to, and then try to grab that stuff and
run;
· Some witnesses I just won't cross at all, just shrugging my shoulders slightly to show that I didn't think the witness
hurt me;
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. No matter how difficult or sleazy or hostile a witness is, I will treat that person with respect--not only at trial, but in
deposition as well. Above all, I believe that is how I end up getting stuff from witnesses that others thought not to be
possible. No matter how tempting it is, I will stop myself from arguing with the witness, and instead politely follow up
with the same or a similar question. If the witness is really difficult, and refusing to answer the question I ask, I will
occasionally look to the judge for help. But like most control freaks, I like to think I can manage the situation and show
the jury that I am just doing my job;
. As far as redirect examination, mine is usually very short. I'll definitely try to correct mistakes I think the witness
made, or misleading impressions the other lawyer may have left the jury with. But whenever possible, I'll say, "No further questions" and not do any redirect, showing that nothing the other side did hurt me at all.
CONCLUSION.
You can't pick a theme without knowing a lot about the case, but at the same time, all of the facts
won't necessarily add up to a winning case unless you do pick one. The paradox about case themes is that they simplify
the complex, but there is nothing simple about them. Similarly, there are things that jurors want in most cases and these
relate to the themes. But again, a paradox: What might seem the most obvious way to present the theme can lead you
into doing or saying something that the jury would prefer not to see or hear. And the final paradox: Getting the best
from a witness does not mean the same as getting everything for the witness. So employment cases are about three
things: themes, preferences, and getting the best from the witness. At bottom, putting on the best employment case is
about balancing all three.
Legal Topics:
For related research and practice materials, see the following legal topics:
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TEXT:
WHAT ARE the most important two minutes of any trial? The first two minutes of the opening statement. In those
critical two minutes, you have to give the jurors a good first impression of your case (if you give a weak one, you
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probably won't be able to fix it later) and communicate your theme. In What Makes Juries Listen Today (Glasser Legal
Works 1998), Sonya Hamlin describes the advocate as the jury's "orientation leader." "Like your doctor, you are the
jury's expert. By sharing information--predicting, describing, explaining, reassuring--you can become their trusted advisor. But there the analogy ends. Unlike you in the doctor's office, they are totally passive listeners." A big part of what
must be done in those first two minutes is to involve the jury actively in the story that is about to unfold.
A lot to do in just two minutes? Yes. But it can be done, and in this article, I will offer a few samples oflanguage
help you to do it.

to

INVOLVING THE JURORS IN THE STORY. Out of 131 nations in the world, only the United States has something as strong as the Seventh Amendment guarantee of trial by jury. And despite the mixed feelings that most jurors are
likely to have about the justice system, most place a high value on the right to trial by jury. In light of the heightened
appreciation that many Americans have for their basic liberties post-9111, it is a good idea to use your first two minutes
to give the jurors a sense that they have something at a stake and are part of what is going on in the courtroom, not just
passive observers. Here is a sample of what I have said to juries to give them this sense:
"When you serve on a jury, in many respects, you have as much power as you may ever have in your lifetime. For example, when you vote, you are one of thousands, when you attend a school board meeting, you may be one of hundreds.
When you serve on a jury to administer justice, you are one of only 12. As one of 12, you have the power to determine
the value of life or the value of the pursuit of happiness in our society."
Getting the jury involved in the case is crucial. They will pay closer attention to the witnesses and the lawyers, and they
will gravitate toward the side that gives them a stronger sense that they are part of the process.

THE THEME. The next thing you have to do in those two minutes is communicate your theme. The theme should be
simple: "An injustice has occurred and only this jury can correct this injustice."
Why focus on the injustice rather than the goal of doing justice? The answer was provided many years ago in Edmund
Cahn's The Sense of Injustice (University Press, 1949). Cahn wrote that every time he tried to invoke the notion of justice, he evoked dispassionate contemplation from the jurors, not empathy, sympathy, or any other strong feeling that
would motivate them to find for his clients. Put another way, he discovered that "justice" is an abstraction in the minds
of jurors, but that injustice is a very real thing. Everyone has suffered injustice, or at least feels that way; so injustice has
the power to motivate a jury to right a wrong. This is a very strong guiding idea in the development of case themes.

Theme Basics
Although there are no formulas for developing good themes, there are a few guidelines to keep in mind:
· Get the theme out at the beginning;
· Keep them simple. Each case may have several themes--I like to think of them as sound bites or capsule summaries of
the issues. But the essence of themes is simplicity;
· Tap into the familiar. Make it a theme with an idea anybody can understand.

Good Words And Phrases
As Winston Churchill said, "Short words are best, and the old words when short are best of all." In choosing
themes, avoid legalese, jargon and trendy words. Simple descriptions are more effective than tedious and technical ones.
Certain words and phrases naturally bring images of force, impact, and action to listeners' minds. Using these words and
phrases like "collided," "mangled," "impaled," "crushed," "cooked," and "buried alive" can make themes and descriptions stronger.
Carefully chosen expressions you use during the opening statement frequently form themes for the entire case. For
example, a quadriplegic is "a prisoner in his own body," and a severely burned child "will never be a stranger to the
bum unit of the children's hospital." For example, most tragedies occur instantaneously, but "instantaneously" is not the
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word to use. No matter how hard you try, you cannot say it much better than, "It happened as quick as a snap of a fingers."
Familiar Ideas
Adages and proverbs can be effective in promoting the jurors' identification with your case. Some good ones include:
· "A chain is only as strong as its weakest link";
· "A small hole can sink a big ship";
· "Actions speak louder than words";
· "Birds ofa feather flock together";
· "Familiarity breeds contempt";
· "The fruit never falls far from the tree";
· "There is no such thing as a non-working mother."
See expanded discussion of this subject in Peter Perlman, Annotated Opening Statements 67 (ATLA Press 1994).
CONFRONT THE NEGATIVE CLIMATE. Failure to recognize the existence of negative attitudes about lawyers
and the justice system as a whole is a serious mistake. To operate from a position of strength, recognize and deal with
the efforts that have been made to poison the jury system. These attitudes are present in varying degrees in every jury
box and include the following:
· A fundamental mistrust of lawyers and the jury system;
· The belief that the system is "out of control" and requires reform and restrictions;
· The belief that people who bring lawsuits are looking for a lottery or windfall;
· The belief that most cases are frivolous or nuisance cases;
· The tendency to identify with defendants who are considered victims of "the system";
· The feeling that lawyers have no integrity, and will do whatever they can get away with.
Many potential jurors are critical of the jury system and believe that it is out of control; on the other hand, they defend and recognize the jury system as a cornerstone of the American way of life. This ambivalence needs to be confronted in the opening statement. Consider the following example:
"In our country, we have trials like this one so that the jury can determine the truth from the evidence that is presented.
Other countries are envious of our system of justice for this very reason. We all know of cases in which even our own
jury system has been abused. This is not one of those cases where somebody is looking for millions of dollars for a cut
toenail or a coffee bum or something like that. This is a serious case with a serious injury."
ACCOUNTABILITY
THEMES. Each case presents you with an opportunity to develop your theme, and one of the
strongest themes to develop is the accountability of the other side for the harm or damages suffered. Accountability
themes dovetail closely with giving the jury a stake in undoing an injustice. An example follows--and note that when I
use "my client" or "the defendant" in these examples, I would use the parties' names in addressing the jury:
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"In this case you will have the opportunity to hold this truck driver and this hauling company accountable. But more
importantly, you will have the opportunity to set a standard for all others that travel through this community. The failure
to accept responsibility is the reason that the lawsuit was brought and the reason that the jury is called upon to decide
the case. In other words, the failure to accept responsibility by the careless party forced a lawsuit to be brought so that
the jury could determine the question of accountability. This case is not a nuisance case, and my client was not looking
for a lawsuit or for a windfall. This case is not a battle of the lawyers."
These thoughts are all woven into the theme of accountability. In on case, this theme was developed in the following manner:
"The reason we have been here throughout this trial is because the defendant jerry-rigged these transformers and left the
top energized. My client relied on the defendant's word and commitments, and he did everything he was supposed to do,
and he still suffered devastating injuries; we're here because the defendant still hasn't accepted the responsibility for its
actions."
See Perlman, supra, at 148. The refusal to accept responsibility was developed as the theme in the landmark trial of
Mosely v. General Motors. 47 SE.2d 302 (1994) The Mosely case was about pickup trucks with outside-the-frame rail
fuel tanks. A young woman suffered fatal bum injuries as a result of an intersection collision and the lawsuit dealt with
the vulnerability of these trucks to ignite in such crashes. The refusal by General Motors to accept responsibility was
mentioned in the opening statement in the following manner:
"The real problem is continuing to sell those trucks after GM knew they were defective--after GM's own engineers had
admitted they were defective--and by GM's conduct in refusing responsibility. They will not admit that there's any problem. They still deny it when they go to court."

Accountability Themes And The Jury's Power To Right Wrongs
In opening, counsel is presented with a tremendous opportunity to emphasize the great power of the jury. This is
particularly effective in connection with the question of accountability. Consider the following example:
"Who has the power to hold this corporation accountable? The lawyers don't have the power, the judge doesn't have the
power, the mayor doesn't have the power, the legislature doesn't have the power, the governor doesn't have the power.
Only this jury has the power to decide the issues in this case. We can only present to you the facts and witnesses. Why
did the defendant fail to de-energize the transformers? Why did they expose workers like my client to such devastating
injuries? Why don't they live up their obligations and accept the responsibility for their actions? Were they penny-wise
and pound-foolish? Did they violate the proverb that it's better to be safe than sorry? Only this jury will hear the evidence and only this jury will have the opportunity to answer these questions. Only this jury will have the opportunity to
hold this corporation accountable for its actions."
INEFFECTIVE
OPENINGS: COMMON
some of the following elements:

DENOMINATORS.

Ineffective opening statements generally include

· Disclaimers. "What I am about to say is not evidence, but is a road map ...";
· Reference to a juror by name;
· Violation of the "Golden Rule"--askingjurors

to place themselves in the shoes of the litigants;

· Reference to results in some other case;
· Reference to evidence excluded by court rulings;
· Discussion of matters outside the evidence;
· Reference to hearsay evidence;
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· Reference to a former trial in the same case;
· Reference to liability insurance;
· Reading from a law book or statute;
· Appeals to any juror's self-interest or reference to the financial status of the parties;
· Attacks on opposing counsel;
· Appeals which are designed primarily to elicit sympathy, or incite prejudice.
PRACTICAL SUGGESTIONS. In addition to the job of getting your theme across and making a strong first impression in the first two minutes, here are some things to keep in mind for the rest of your opening statement:
· Keep your promises. Never say you will prove something unless you are sure you can. If a piece of evidence might be
excluded or subject to a court ruling, don't promise to share it with the jury;
· Use the term "we" whenever possible. This identification technique involves the jurors and shows them that you are
concerned with meeting your client's needs rather than your own;
· Bring the skeletons out of the closet. Expose unavoidable weaknesses and explain how they have little, if any, effect
on the plaintiffs case;
· Emphasize any flaws in your opponent's case;
· Explain technical terms and the nature of expert testimony;
· Use "show and tell";
· Explain the procedure involved. The jury wants to know exactly what's going on;
· Admit evidence that will be harmful and cannot be explained;
· Ask that witnesses be excluded from the courtroom; and
· Be positive and avoid all kinds of disclaimers.
CONCLUSION. End on a high note. The principle of recency recognizes that effective communication should end on
a high note. Make the best possible use of the last two minutes of your opening statement. Use these precious minutes to
do the following:
· Project conviction and sincerity;
· Develop universal principles; and
· Establish a theme for summation.
The following is an example of an opening statement which I gave in a recent case:
"My client has a neurological impairment for life. She has permanent limitations. She has a spinal cord injury that affects many aspects of her life, her balance, her movement, her lifting, her coordination, her athletics. She also has some
bladder and bowel problems. My client was wearing the seatbelts, she was riding to preschool. She never made it. She
had a right to be in the front seat. She had a right to a safe restraint system. The defendants knew and it was foreseeable
to them that children of my client's size would be in the right front seat. They weren't entitled to have all five-foot-ten,
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160-pound males as passengers. At the end of this case we're going to ask that you fmd the defendant accountable and
that you award my client a fair and substantial verdict. Thank you."
In these sentences, we have returned to the severity of the injury and responsibility issues. We've used simple and
direct language and ask the jury to find the manufacturer accountable. We have stressed the fact that this little girl had a
right to a safe restraint system.
In football, teams are given the two-minute warning. They try to develop a game plan that uses a two-minute offense for the end of the game. A game plan for each trial that makes maximum use of the final two minutes will help
you achieve a fair and just result.
Legal Topics:
For related research and practice materials, see the following legal topics:
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tionEvidenceRelevanceLiability
Insurance

Law & ProcedureWitnessesSequestra-

Lexisblexis"
FOCUS - 6 of 50 DOCUMENTS
View the Article for this Practice Checklist
THE PRACTICAL LITIGATOR
American Law Institute-American Bar Association Committee On Continuing Professional Education
MAY, 2005
PRACTICE CHECKLIST
Use this checklist to cover all the important points in the article, and save it for future reference.
TITLE:

PREPARING AND DELIVERING

LENGTH:

THE DEFENSE CLOSING ARGUMENT

185 words

TEXT:
Perfect closing statements don't spring automatically from any set formula, but there are some definite some do's
and don'ts to be aware of .
. Do's:
_

Prepare your closing before trial;

_

Select and decide what it is you want to emphasize;

_

Develop a theme or proposition;

_

Amplify the theme using principles of rhetoric;

_

Use vivid, image-producing

language to convey your message;
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_

Emphasize the strongest points of your case;

_

Attack your opponent's greatest weaknesses;

_

Promise only that which you can deliver;

_

Eliminate the minor and insignificant;

_

Focus on the weighty evidence;

_

Be clear and explicit-hug the almighty facts;

_

Avoid using legalese and other technical jargon .

. Don'ts:
_

Rely upon blind inspiration;

_

Employ exaggeration;

_

Strain at the inconsequential;

_

Embrace points that are not crystal clear to the average person;

_

Use legalese, technical jargon, and unwieldy words;

_

Use the overly general, the vague and the unspecific.
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TEXT:
OPENING STATEMENT IS one of the most critical elements of trial. Sometimes, even veteran litigators who
have tried hundreds of cases fail to spend enough time persuading a jury during opening. Instead they focus on supplying the facts. An opening statement should be presented as a compelling human story, in a way that will grip jurors and
convince them of the lawyer's interpretation of the facts. The following 10 points show attorneys how to consistently
create a dynamic and winning opening statement.
Whether a veteran of many years of trial work or just coming through the ranks, trial lawyers are well aware of the
critical importance of opening statements. Jurors form a strong first impression during an opening statement, and if that
first impression does not favor your side, you must work twice as hard during the remainder of trial to undo the damage.
Rather than risk creating a jury's adverse opinion from the git-go, prepare and present your opening with great care.
1. DEVELOP AND HAMMER HOME A SUFFICIENTLY
JURY-WORTHY
CASE THEME -- Creating a case
theme is a given when preparing for trial, but too often, that theme is unclear or bland. A case theme should be reduced
to a compelling, simple phrase that accurately sums up the case. For all the snide comments made about Johnny Cochran's famous "If it doesn't fit, you must acquit" statement used liberally during his defense of OJ. Simpson, it was a
classic and successful example of a jury-worthy case theme. Cochran saw to it that the "doesn't fit" referred not only to
the famous glove, but also to much of the evidence and testimony presented by the prosecution. He tied many aspects of
his case to his theme, and repeated it at every opportunity. The jurors left for the deliberations room with the phrase
resounding in their ears and little else of equal force to counter it.
Jurors need a solid interpretive guideline to see the facts of a case the way you want them to be seen. The case
theme should be explicit, not implicit. It should be established clearly during opening statement, preferably near the
beginning, and repeated as often as the length of the statement warrants. To be truly powerful, a case theme must be one
that the jury can readily relate to. To ensure this, be aware of the norms and values of the community from which your
jury will be polled. Consider testing the theme before a demographically representative focus group. Focus group members will not only let you know how effective the theme, they can often give you dynamite ideas on how to make your
theme more compelling.
2. TELL A STORY -- By the time of trial, you are so steeped in the case that every particle of information is committed to memory. You can recite chapter and verse of an entire roomful of files, with each seeming to be equally important. Many times, opening statement becomes a recitation of facts loosely strung together by chronology instead of the
interpretive guide for jurors it needs to be.
Facts are boring. Stories are riveting. Facts put jurors to sleep. Stories keep them awake. Facts are essential to your
case; stories are what make those facts persuasive. All cases have a story embedded within them no matter how apparently dry or complex the case may be. Defense lawyers often complain that their side does not have a story to tell, or
lawyers generally grumble that business and contract cases lack excitement. This is false. A lawsuit is first about people,
and it is the people side of a lawsuit that engages jurors.
Uncover the "people" story in your lawsuit and build the story using your case theme as the basic premise. For example, when Gerry Spence argued successfully for a small ice cream company claiming that McDonald's, the fast food
company, had breached an oral contract, Spence chose the very down-to-earth theme "Let's put honor back in the handshake." He then built the story of his case in a way that illustrated the very human side to a basic business deal. A less
savvy lawyer may have just seen a breach-of-contract case and failed to tell the story behind that breach in human
terms--and would have lost the jurors in the process.
3. EXPOSE CASE WEAKNESSES CONVINCINGLY
-- It is perfectly natural to put your best foot forward in your
opening statement. You want the jurors to hear what is strongest about your case. However, no case is without its downside, otherwise it would not be going to trial. Plaintiffs' lawyers tend to shy away from exposing the weaker aspects of a
case, figuring that jurors will hold those weaknesses against them. In fact, what jurors hold against lawyers is not so
much the weaknesses of the case; it is that lawyers often try to hide those weaknesses.
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A stronger position is to expose case weaknesses before defense counsel has a chance to use them to its own advantage. By exposing case weaknesses in the opening and interpreting them in a more favorable light, plaintiffs' counsel
can lessen defense damage.
Defense, rather than ignoring its own
greatly in the opening statement by giving
is rare that there is only one interpretation
story. An alternative interpretation during
the plaintiffs point of view.

case weaknesses and focusing only on attacking the plaintiff, would benefit
alternative explanations to the weaknesses served up by plaintiffs counsel. It
of the facts. Jurors are very susceptible to the presentation of other sides of a
opening statement gives jurors something substantial with which to counter

4. USE NAMES RATHER THAN PRONOUNS, AND A VOID ABBREVIATIONS
-- Because trial attorneys know
their case so thoroughly, it is easy to forget that jurors do not. As repetitious and annoying as it may seem, it is vital
during an opening statement to repeatedly use full names of persons, entities, or objects. Use of pronouns or abbreviated
references to important entities or objects can confuse the jurors. A case is often complex enough to jurors without the
added confusion of losing track of who did what to whom. Jurors will be lost if they must also concentrate on which
"he," "she," or "it" the lawyer is referring to. Certainly, well-known abbreviations are acceptable, but generally, abbreviations used too often during an opening statement befuddle the jurors.
5. LOCATE JURORS IN SPACE AND TIME -- Be sure to reference the relative position or relationship of parties
and witnesses to one another during your opening. An organizational chart, or a chart of who is involved and how each
person is connected to the other, is critical. Remind jurors of these relationships from time to time as you tell your story
(i.e., "Mr. Smith, Ann Jones's boss, went on to say ... "). A confused juror is a juror who will find against you. Be sure to
provide time lines for jurors so they understand what happened when, and how different events connect in time. Refer to
your timeline to help jurors know where you are in the story. Clarity is essential to jurors' willingness and ability to see
the case as you do.
6. PRACTICE, PRACTICE, PRACTICE -- Most trial lawyers write the opening statement at the last minute, not
because lawyers are procrastinators, but because critical information is frequently discovered just before trial. Given all
the other demands of trial preparation, lawyers usually only manage to find just enough time to write the opening statement, but no time to practice it. This is a big mistake. A seasoned trial lawyer may be able to successfully "wing it," but
this is truly the exception. Most lawyers would benefit greatly by practicing pieces of the opening statement during the
weeks and months preceding trial, aware that some of the information will change on the eve of trial.
Set aside a block of time to rehearse your opening, out loud, just as you would in the courtroom. If you have the
opportunity to present your opening to a focus group, do so. At the very least, give yourself the benefit offeedback from
audio- or videotaped practice sessions. A winning opening statement must be delivered persuasively, and persuasion
only happens with practice.
7. BE A TRUE STORYTELLER
-- A story is not just a tale told with a beginning, middle and end. A story is delivered, played out, and expressed dramatically to jurors. A good storyteller puts emotion into the telling, knows how to
create suspense, and when to deliver facts so they are at their most compelling. Few lawyers are born storytellers. Hone
your storytelling skills by listening to master storytellers such as radio commentators Paul Harvey or Charles Osgood.
Listen to good actors interpret stories in the audio book versions of popular novels. Watch how popular movies reveal
plot points. Take classes in the art of storytelling or read books on the subject. Storytelling is so critical to your ability to
develop and present a winning opening statement that it is well worth the extra time spent learning how to do it well.
8. INCORPORATE
JUROR OBSERVATIONS
IN YOUR OPENING -- To be most effective, your opening statement must incorporate the values and lifestyle of your jurors. To that end, it is best if you can write the final draft of
your opening statement once your jurors have been selected. The careful observations you made during voir dire about
the jurors' dress, body language, vocabulary level, habits, sex, age, ethnicity, education, employment, and hobbies can
now be put to good use in analogies, language and general tone and style of your opening.
If opening statement will be delivered on the heels of jury selection, specific jury traits may be impossible to incorporate. Instead, learn about the community from which the jurors will be drawn. Ask colleagues about the characteristics of other juries from the same venue and incorporate these aspects when preparing your opening. People are most
comfortable with, and approving of, that with which they are already familiar. Jurors are no exception.
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9. GIVE A COMPELLING
DELIVERY -- Persuasive delivery includes good eye focus, properly placed vocal pitch,
effective vocal pacing, rise and fall of inflection, suitable gestures and movement and appropriate use of emotion. Speak
clearly and distinctly at an energized but not overly rapid pace. Use frequent pauses, phrasing your thoughts carefully so
you express one thought at a time. Let the pauses be the time to let a key point or critical story moment sink in.
Your basic emotional tone should be one of sincerity and deep concern. If you are describing a violent or upsetting
event, allow your voice to express the corresponding emotion, but be careful not to drop into melodrama. Melodrama
hasn't convinced jurors in many years. If anything, it tends to tum them off. When in doubt about what emotion to use,
simply express deep concern. Be positive, upbeat and passionately convinced of the rightness of your cause. Jurors expect you to be a zealous and ardent advocate on behalf of your client.
Use gestures that illustrate your story, but don't simply gesture for the sake of gesturing. If you speak from behind a
lectern, half of your body is still visible. Use illustrative gestures as best you can given this limitation. Movement
should be motivated in the same way. Don't move just to move around. Pacing, for example, irritates jurors. Movement
should be used to make a transition between points, or to create a pause, never without rationale.

10. NEVER UNDERESTIMATE
THE POWER OF VISUAL AIDS -- Seeing truly is believing. To the degree that
the judge will allow visual aids during opening statement, use them. Our ability to retain and understand information is
greatly increased when we both see and hear the information. This does not mean that you should develop visual aids
for every point; this would overwhelm the jurors. Design your visual aids to emphasize key points, help the jurors stay
on track, and give them an understanding of your interpretation of the facts. Visual aids do not need to be fancy or hightech to be effective. Visual aids need only be professionally produced, clear, uncluttered and easy to understand. If you
can present your visual aids to a focus group for its reaction, so much the better. Focus group members will be only too
happy to let you know what does and does not work.
CONCLUSION -- A well-planned, convincingly presented opening is a roadmap to the attorney's interpretation of the
facts. A "seat of the pants" presentation is like gridlock--the attorney gets nowhere and all those involved (with the possible exception of opposing counsel) become frustrated. Use these 10 points to begin your case in a strong position, and
with the confidence and knowledge that what you say will truly impact the jurors.
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TEXT:

IT'S THE NIGHT BEFORE TRIAL. A seasoned partner and a hard-working associate are tying up the loose ends on a
case. They've been working on it for months. They are both intimately familiar with every last detail of the file, the testimony, and the law. They have finally reached the stage of reviewing their plans for the big day, and it goes something
like this:
It's getting late," says the partner, and the trial starts tomorrow morning. Let's go over my trial outline and see if we
have done everything."
Okay," answers the associate, shoot."
Trial brief prepared for judge?"
Check."
Motions in limine prepared?"
Check."
Witnesses lined up?"
Check."
Exhibits and blowups ready?"
Check."
Opening statement? Opening statement?"
You said you were doing the opening statement," says the associate, with a concerned look.
Oh, yes, well ... I've been meaning to do that," answers the partner, but I have been so busy trying to get everything
else ready, I haven't had time to do that yet. I'll jot down a few notes about what we expect the evidence to show."
What are your themes for the trial?"
Oh, I don't know. Something will come to me, I'm sure. We'll kind of play things by ear and just see how the case develops. Besides, I'll take good notes during the trial and have a dynamite closing argument."
THE TRADITIONAL APPROACH -- How often does this scenario take place as lawyers prepare for trial? If the truth
be told, too often. Lawyers are trained from law school onward to take complex sets offacts, and apply logic and inductive reasoning to arrive at the proper analysis. Little time is spent on training lawyers to develop skills regarding how to
communicate effectively with jurors. By the time the case gets to trial the lawyers have spent much of their time prepar-

ing briefs, conducting discovery, writing letters and otherwise creating communications intended for the court and the
other side's lawyers. It's not surprising that the resulting presentation may make perfect sense from a lawyer's point of
view, but may seem to the jury to be a disjointed series of unrelated facts. We are asking too much when we ask the
jurors to assimilate information as lawyers do.
There Are Alternatives
--and Better Ways
Experts in other fields, such as psychology and communication--not tainted by the traditions of the legal profession--have been applying their research and experience to the study of jury trials. These researchers have come to a startling conclusion: Jurors quickly develop a story to explain the case in familiar terms, and then selectively listen for key
words or bits of evidence that fit the story. Jurors can, of course, change their minds during the trial, but research indicates that this is the exception, not the rule. Thus, the conventional wisdom is mistaken: Closing argument is neither the
climax of the trial nor the lawyer's best opportunity to persuade. By and large, by the closing argument, jurors have generally formed a story explaining the case and the ball game is often already over.
HOW JURORS REALLY LISTEN -- The traditional trial structure and strategy are inconsistent with how jurors actually listen to and process information. Typically, lawyers present a set of facts to jurors through various witnesses. The
presumption is that at the end of the trial, jurors will retain the information, put it all together, and arrive at the conclusion the lawyer intends. This requires a juror to use inductive reasoning, but this is simply not how ajuror--or anyone
else=listens.
What Does the Information
Mean to the Juror?
A more fruitful way for lawyers to present information is to recognize that a listener, in this instance, ajuror, not
only likes to listen to a good story but, more importantly, will create his or her own story as a way of making sense of
the information. The reason this is important is that people--and jurors are no exception-reason deductively in sorting
out information. Thus, jurors need a story in which to fit facts.
The nation's top trial lawyers have long recognized that storytelling can be a very effective technique to communicate information persuasively. Traditionally, trial lawyers on the defense side have a more difficult job because they
follow the plaintiffs attorney, so they often take the approach of trying either to shoot holes in the plaintiffs case or to
respond point by point to the plaintiffs story. This approach can at times be misguided, because of how jurors actually
listen and reach decisions.
WHY JURORS MAKE UP STORIES -- A trial essentially asks jurors to determine which of two (or more) conflicting
versions of facts is correct. Years of study of jury behavior have shown that most jurors do similar things, regardless of
the issues, the lawyers trying the case, or the venue or jurisdiction: They strive to make sense of what is presented by
developing a juror story." Think of this as the narrative most people use to explain a series of events: We tell it as a
story. That is how we listen and how we process information.
As noted above, jurors develop a story very early in the case, often during or immediately after the opening statement. We compare the opening statement to a movie preview. By the end ofa two- or three-minute movie preview, the
viewer has developed a full story that unites the preview excerpts. The viewer also develops a general sense of whether
he or she likes" the story and identifies with any of its characters.
The Urge To Impose Order
At this point you may be asking yourself, why a story? Because humans use the story methodology to organize information and make sense of conflicting data. As an illustration, consider the following nine statements:
-- The grass looked different;
-- A town meeting was held;
-- A new chemical was discovered;

-- The lawyer got the fee;
-- There was an old and forgotten file;
-- The scientists were happy with glee;
-- People in the town were upset;
-- The last rat died; and
-- A newspaper published an editorial.
Take a moment and come up with an approach or schema to organize the statements. You may use any approach or organizing schema you wish, and the sky's the limit.
Several possibilities include using sentences that are structurally similar, rhyme, feature familiar topics vs. unfamiliar topics, describe people vs. places/things, are in alphabetical order, evoke a feeling vs. no feeling, describe active vs.
static situations, start with certain sounds such as A," T," and P," or that are about the same length.
You could have organized the information using any of the above, or even some other approach not mentioned.
However, more likely than not, you attempted to organize the information by putting the sentences in the form of a
story. Indeed, in a.scientific study (Zigamek, '94), approximately 95 per cent of individuals organized this information
into a story that explained what is communicated in these sentences. Those in the legal profession usually organize this
information into a lawsuit. A scientist might have organized the same sentences into a story about a great invention. In
any event, the story you develop reflects your own experiences with related issues, as well as your views of the world.
THE ELEMENTS OF A STORY -- Our definition of a story is a presentation of information in a persuasive narrative.
A story has three structural elements: The opening which establishes the scene or context, the developmental stage, and
the resolution of conflict.
In a legal story, the first two or three minutes of the opening statement create the atmosphere or climate and define
the perspective. This is crucial. Contrary to legal lore about great closing arguments, jurors do not wait until the end to
sort out what's happening; instead, they arrive at conclusions about what's going on very early in a trial.
The Development Phase
The development phase describes who did what when, where, and why. Lawyers love to concentrate on this area
because it involves information collected during the discovery phase oflitigation. However, who, what, when, where,
and why--without an adequate foundation in the opening statement--risk becoming a laundry list of un memorable facts.
Lawyers also tend to forget that, while they are intimately familiar with the case, the jurors are hearing all of this for the
first time.
The Element of Conflict
Finally, every good story has conflict. Without conflict, there is no story, no plot, no reason for the characters to exist, and no chance for resolution. Conflict, of course, is why there is a trial in the first place. Therefore, the third structural element is the resolution phase, where the jury is told the outcome of the conflict. This must be delivered so that
the resolution makes the jury feel good about the way the conflict was resolved, yet it must also be delivered subtly, so
that the juror believes he or she has reached his or her own conclusion, and has not been manipulated.
USING THEMES TO CREATE A STORY -- Understanding how jurors listen requires lawyers to tell a complete story,
using the structure described above, with a strong thematic line. Frequently, lawyers don't understand what a theme is.
It's not a fact, or a legal definition. A theme is what helps the juror remember the case. Themes promote unity of the
story. A theme is like a map: It allows jurors to follow along in the trial and know where different pieces of information
should go. This is also important because, as the trial progresses, a juror's listening waxes and wanes.
A good theme has four identifiable characteristics:
-- It is user friendly and has broad appeal to most audiences;
-- It evokes an emotional response in the listener;

-- It meshes with other themes; and
-- It can be described in a sentence and easily repeated.
This is precisely the formula used in successful advertising campaigns. To be effective, a lawyer should use no
more than five themes, and often fewer. The object is to make the jurors' job easier, not to overload them with themes.
HOW JURORS COMPLETE THEIR STORIES -- There are several additional factors to consider regarding juror stories. First, jurors fill in the blanks; that is, they use their own experiences, attitudes, and perceptions as a framework to
analyze and explain how the story fits together. They selectively filter information to maintain a coherent story. Information inconsistent with an established juror story is discarded via psychological defense mechanisms such as minimization, distortion, or even outright denial of conflicting information. Therefore, it is important to understand the makeup
of the jury panel, and to look for jurors whose attitudes and experiences are consistent with the themes in your story.
Stories are frequently audience-specific, that is, a jury from a venue in a small Southern town has different experiences and views than one drawn from a Northeast metropolitan jurisdiction. Pretrial surrogate jury research can be remarkably effective in helping a lawyer develop a story which will resonate with jurors in a particular geographic and
demographic area.
THE ROLE OF MEMORY IN STORYTELLING -- A good story is one that can be retold. That, after all, is how history and epic poems were passed down for millennia. To tell a story, the listener has to remember it. To be memorable,
a story must be interesting, logical, and consistent with the listener's own experience. A good storyteller understands
what makes the listener remember certain things and not others by utilizing storytelling techniques effectively. Outlined
below are what we believe are a few of the basic influences on ajuror's memory.
The Key Role of Words
Words form the roots of memory for the listener. That is, as the what's it about?" scenario arises, the listener summons words or short phrases and builds his recollection around them. Every story or event has a collection of good
words"--the ones which reflect well on your client and which you want the listener to retain, and bad words"--the words
which reflect poorly on your client.
One of the immutable facts of communication is that--just like Gresham's famous law of currency--bad words drive
out good words. Always. Given a choice between good words-- opportunity," potential," or fair"--and bad words-death," vicious," or fraud"--the listener remembers the bad words, not the good ones.
This concept is a two-edged sword at trial. Lawyers will want to use positive words when characterizing their side
of the story or their themes. On the other hand, lawyers will want to attach negative words to the other side or to hostile
witnesses. The important thing to remember is not to fall into the trap of adopting the opposing side's words by repeating the bad words.
DON'T REPEA T NEGATIVES -- If we could correct one habit of defense lawyers, it is the tendency to have their clients repeat and deny negatives. Thus, one sees transcripts of! did nothing wrong," I would never hurt anyone," or I did
not commit fraud." And so on. Unfortunately, the juror often retains the negative words-- wrong," hurt," fraud," and the
story can become characterized by those terms. Additionally, the listener frequently believes exactly the opposite of
what is said. That is, the listener eliminates the denial, so There was no deal" can become There was a deal" to the listener, because deal" is the operative and memorable word. Consider the difference between a criminal defendant who
answers, Not guilty," versus one who answers, Innocent."
(We call these Bimbo" comments, named for the famous I am not a Bimbo" statement. The young lady who made
the claim found the phrase splashed across newspaper headlines and on the cover of People magazine, and the word that
usually comes to mind to describe her is, of course, Bimbo.")
Lawyers, and their clients, fall into this trap because a simple yes" or no" doesn't sound responsive to their own
ears, so they feel a need to continue the sentence by repeating the bad words in the question. Because bad words replicate themselves, the witness hears deal" or fraud" or guilty" and repeats it in the negative. Thus, many people answer the
question, Did you mislead Mrs. Smith?" by saying, No, I did not mislead Mrs. Smith." Instead, their answer should be,
No. I actually tried to help her understand the forms."

A void Jargon
A special word of caution is due regarding jargon, especially for lawyers. Our definition of jargon is a word or
phrase the listener would not use on a daily basis, or is most likely not familiar with. Jargon interferes with good listening and compromises the effectiveness of the speaker. Jargon also includes words which have a different meaning to the
listener. For example, surplus" in an insurance case is simply a word originally designated by regulators and indicating
funds invested for future need. However, to a juror in almost any venue, surplus" is something extra you don't need. Isn't
that why they call them army-navy surplus" stores? Other jargon words which lawyers use frequently in trials come to
mind as well, such as voir dire," proximate cause," contributory negligence," consideration," and tort." But words like
discovery" are jargon. To a juror, discovery" is likely to be a TV channel.
The Importance of Numbers
Numbers and statistics are highly memorable, but most jurors will remember only one or two numbers. It is often
important to tell a story with numbers, but they must be meaningful to the juror, not the client. For example, one company accused of misleading and defrauding an elderly woman tried to show that they had gone to extraordinary efforts
to reach out to and help their customers. To make this case, they planned to present an exhibit labeled COMPLAINTS,"
which showed a dramatic drop in COMPLAINTS over the last five years. Unfortunately, a drop from 15,000 to 500 was
significant to the company, but 500 complaints would still seem like a large number to a juror. Even worse, the exhibit
risked validating the elderly lady's complaint. And, of course, complaint" itself is a bad word. (Incidentally, the theme of
this case for the defense should have been truth" and caring." That is, the company cared about each customer and told
the truth about what had happened.)
Similarly, a company may tout that it had a 95 per cent customer satisfaction record." That is actually a remarkable
rating, but it is not necessarily persuasive to the juror, because it also confirms that five per cent of the people are dissatisfied.
CONCLUSION
be trained to:

-- What does this research portend for trial lawyers? A different way to approach trials. Lawyers must

-- Develop appropriate themes that will persuade juries in their locale;
-- Develop storytelling skills to provide jurors in opening statement with a framework or road map to view the trial;
-- Rethink word choices, by using positive words to shape their themes, rather than negative words which sound defensive and actually reinforce the opposing side's themes; and
-- Avoid using the private language of the law, and instead employ direct, simple, persuasive prose.
The master storytellers, like Homer, Shakespeare, and Faulkner, have been pointing the way all along. Even the
writer of the opening chapter of the number-one best seller of all time knew the secrets of storytelling, when he began
his narrative with In the beginning God created the heavens and the earth."
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WESTLA W LA WPRAC INDEX
SOL--Sole Practitioner Issues
MID--Small to Moderate Firm Issues
The ranks of multicultural women in the bar are steadily growing, with women of all races and ethnicities entering
every form oflaw practice from corporations to government agencies to large, small, and solo fmns.
Karen Spencer Kelly of Kelly and Monaco began her practice in a small firm and became a partner there in 1990.
She and her partner Marilyn Monaco, an associate and later partner at the same small firm, established their firm in
November 1993. Kelly concentrates her practice in all aspects of civil litigation defense on the trial and appellate
levels and participates actively in a number of outside organizations.
Kelly and Monaco has prospered, but there have been challenges: "Being a woman of color has been a hindrance
[in developing her practice]," states Kelly, adding that a public perception that multicultural women receive special
treatment because of governmental set-asides is instead a "public misconception." Actually getting work, particularly in the public sector, she says, depends on developing an ability to partner with larger firms or other small
firms-vin addition to fighting the common perception that solos or small firms are capable of doing only one thing.
Race and gender still matter. Ample evidence demonstrates that gender and ethnicity clearly have an impact on an
attorney's dealings in courtrooms. Female and minority attorneys encounter problems such as nonrecognition, having their qualifications questioned, inappropriate comments about appearance, and outright antagonism. The small
number of female and minority judges on the bench also has an impact on the administration of justice. Increased
diversity and the additional viewpoints that are its result will bring increased sensitivity to the problems faced by
attorneys--as well as the accused--in their courtrooms.
The justice system in which many attorneys work also often seems like two different worlds from the perspectives
of white male attorneys, on the one hand, and multicultural female attorneys, on the other. Unfortunately, when female and minority attorneys raise concerns and attempt to point out differences in their treatment, many colleagues
still dismiss these as whining or over-sensitivity. For example, in a survey of the perceptions and experiences of
attorneys in the Second Circuit, one attorney commented, "I'm not trying to *28 downplay the problem of racial
prejudice or sexual prejudice if it in fact exists, but I'm in court almost every day and have been for 14 years, and I
just don't see these things as real factors in the daily operation of judicial business." [FN1]
However, many organizations, including judicial commissions, task forces, and the ABA Commission on Racial &
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Etlmic Diversity in the Profession, recognize that complaints of prejudice have merit. A recent book published by
the ABA's Commission on Women, Dear Sisters, Dear Daughters: Words of Wisdom from Multicultural Women
Attorneys Who've Been There and Done That (Dear Sisters), [FN2] was conceived to meet the need for advice,
mentoring, and support for multicultural women attorneys facing race and gender challenges. A few of the issues
highlighted in Dear Sisters are examined here.
Nonrecognition
One of the primary problems that female and minority lawyers face in courtrooms is that others don't recognize
them as lawyers solely because of their gender or race. Angela Langford Jacobs, an African American woman with
more than 20 years of litigation experience recalls "going to court in a small town and sitting in a row marked 'Attorneys Only,' just to have the bailiff ask loudly if! was seated in the wrong section." In a similar situation, Amalia
S. Rioja, a Mexican American woman, describes instances in which her opposing counselor co-counsel would mistake her for the receptionist or paralegal. In one instance, they asked her to label exhibits during a deposition even
though the court reporter was sitting at a table with her equipment in front of her.
Questioning

Qualifications

Rita Aliese Fry, an African American supervising attorney in a city law department, recounts an incident in which
an elected official refused to accept her statement that she could make final decisions regarding a case. After being
informed that she was the person with whom he had to deal, the official left court to avoid working out the situation
with her.
Unfortunately, judges also contribute to the devaluation of women and minorities appearing before them. A minority attorney in private practice describes a situation in which "district court judges tend to ignore and under-value
your comments and input, unless you are willing to stand up and confront the judge." [FN3] In a similar vein,
women often note the attention of judges noticeably diminishes when they speak, implying that what men have to
say is more important. One Louisiana lawyer recalled, "I was halfway through my theory when the judge interrupted
me and said, 'Oh, come on now, shut up. Let's hear what the men have to say. III An isolated incident? A female
Asian lawyer reported the following:
The judge asked that counselors state our name for the record. My opponent stated his name and, then I stated
mine. The judge looked down at me from the bench and, in open court, asked me, "Are you an attorney?" I said,
"Yes, sir." He then asked, "Are you licensed to practice here?" I said, "Yes, sir." He continued to ask, "Will you provide me with your bar number after the trial?" I said, "Certainly, sir." [FN4]
Inappropriate

Remarks

Crude or subtle--but always inappropriate--comments
are often made about the physical appearance of female and
minority lawyers. These not only distract from the issue at hand but also minimize and otherwise impair the effectiveness of such lawyers. The comments made by former Texas Assistant Attorney General Jay Floyd in the Roe v.
Wade litigation are a classic illustration. After the female attorney for Jane Roe fmished her oral argument and sat
down next to another female attorney at the counsel table, Floyd began his address to the U.S. Supreme Court by
stating, "Mr. Chief Justice, may it please the Court. It's an old joke, but when a man argues against two beautiful
ladies like this, they're going to have the last word." In another instance, a female minority lawyer was told that she
should not wear her hair braided to the *29 courthouse because some people might think she was not professional.
Antagonism
Female and minority lawyers also sometimes have to confront overt hostility in courtrooms. In one instance, a male
attorney reportedly demanded that his female opponent not interrupt him, adding, "Women attorneys have a hard
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time keeping their mouths shut." A Connecticut judge advised female lawyers arguing in court, "The trouble with
you women is that you never learned to fight things out on a football field [and] ... are too emotiona1." In another
instance, the same judge offered a gratuitously mean-spirited response to a female lawyer's request to be heard at
another calendar call due to difficulties with her case: "Women are the problem." Even more disturbing is that the
audience in the courtroom greeted his remark with laughter and applause. Similarly, an Illinois judge was reprimanded for telling pregnant lawyers, "Ladies should be at home raising children" and "if your husband had kept his
hands in his pocket, you would not be in the condition you are in." [FN5]
No Horror

Stories

Karen Kelly does not have horror stories to share about her life as a woman lawyer of color. She has been fortunate
and savvy enough to have marketed herself primarily by doing excellent legal work. Both she and Monaco believe
their small firm background was "the best thing that ever happened." It threw them directly into all aspects of practice very early; gave them opportunities for frequent client contact; and exposed them to a wide range of work in
varied practice areas including general civil litigation, personal injury, governmental relations, and public fmance. In
their own firm, they've made a conscious choice to stay small, although they added an associate in 1997.
Kelly's community involvement has included quite a bit of pro bono work, varying from incorporating minority
businesses to representing community organizations as defendants in civil litigation and filing for tax-exempt status
for church and community arts organizations. Every lawyer in the firm undertakes extensive pro bono activities, a
testament to their commitment to community involvement.
Kelly's success as a practitioner in two small firms provides a wonderful example for women, including minority
women, contemplating a small firm practice. Kelly and Monaco prove that a small firm can support equal opportunity, contribute substantially to the community, and undertake meaningful pro bono activity while maintaining economic viability.
[FNal]. Charisse R. Lillie is chair of the litigation department at Ballard Spahr Andrews & Ingersoll, LLP, in
Philadelphia, Pennsylvania, where she specializes in employment and labor law.
[FNl]. A Report of the Perceptions and Experiences of Lawyers, Judges and Court Employees Concerning Gender,
Racial and Ethnic Fairness in the Federal Courts of the Second Circuit of the United States, ANNUAL SURVEY OF
AMERICAN LAW [hereinafter ANNUAL SURVEY], 419, 452 (1997).
[FN2J. DEAR SISTERS, DEAR DAUGHTERS: WORDS OF WISDOM FROM MULTICULTURAL
ATTORNEYS WHO'VE BEEN THERE AND DONE THAT (ABA 2000).

WOMEN

[FN3]. ANNUAL SURVEY at 450.
[FN4]. Foul Play in the Courtroom: Persistence, Cause and Remedies, 17 WOMEN'S RIGHTS L. REP. 309, 316,
332 (1996).
[FN5]. Id. at 313-15, 328.
END OF DOCUMENT
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Women's work: Six MD judges talk about the profession.
Ann Parks
We all know by now that men are from Mars and women are from Venus.
Thanks to John Gray, author of those best-selling books, we have learned that men and women relate differently in
the workplace, on a date and in the bedroom.
So what about the courtroom?
Tomorrow evening as Women's History Month draws to a close the University of Baltimore School of Law and
Venable LLP will present a symposium that takes on that topic with a panel of six judges, all women.
"It's in tune with a book called In a Different Voice' by Carol Gilligan, which posits that women have a different
way of relating than men do," Court of Appeals Judge Lynne A. Battaglia said yesterday, adding that she's not talking about a "touchy feely" kind of a thing.
"We're talking about how women really do thrive on acknowledging their connection with other people, how the
need for connection has encouraged greater outreach in terms of networking and all of that for the greater good," she
said.
The event was the brainchild of Sharon R. Wilkes, a 2004 VB Law graduate and current Battaglia intern, who with
her husband, Venable partner Robert Kinberg, decided to start a Women in Advocacy symposium at the school. The
first event was in 2002; this will be the third, Wilkes said yesterday.
Tomorrow's event will focus on differences, if any, between men and women in their roles as judges, and on professionalism in general.
"It goes to the premise that the greater sense of relationship we have among the members of the bar and the bench,
the more professionalism we have," said Battaglia, who heads the Court Commission on Professionalism, established in February 2004.
The commission has found a greater general satisfaction, and a greater level of professionalism, she noted, among
lawyers who are involved in some type of relational organization not just bar associations, but also civic organizations and community activities, she said.
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And the more judges are involved with lawyers, too, the greater level of professionalism, whether the community
was large or small, she noted. In Montgomery County, for example which has the largest number of attorneys in the
state judges are very involved with bar association activities and there seems to be a high level of professionalism as
a result, Battaglia said.
"We're trying to highlight this view that relationship can exist in an adversarial process," she added. "If we can identify with each other, we are less likely to engage in uncivil, unprofessional and unethical conduct."
Battaglia also will discuss initiatives under consideration by the professionalism commission, such as a more active
mentoring program for new admittees and a course for lawyers who have had professionalism problems.
Professionalism in a courtroom should not just be restricted to lawyers, according to Judge Jeannie J. Hong of the
District Court of Maryland, Baltimore City, also on tomorrow night's panel.
Comments like "sweetie" are no longer the kinds of civility issues that female judges face, Hong said; rather, it's the
kinds of things faced by all judges, such as a defendant's inappropriate dress or language.
"Unless the judge advises them, they'll continue to dress like that," Hong said, speaking of tank tops, tube tops and
low-riding jeans. "If we don't let them know, the courts will lose more respect in terms of professionalism."
Judge Audrey J.S. Carrion of the Baltimore City Circuit Court, meanwhile, will speak on the role of the female
judge in family matters and whether gender makes a difference. Interestingly, Carrion says that several fathers' advocates actually prefer female judges in matters such as custody, since they have themselves broken through stereotypes.
"They wouldn't be afraid of ordering another woman to work," Carrion noted.
Court
nating
Ruth.
Judge

of Special Appeals Judge Deborah S. Eyler said yesterday she will discuss the trial and appellate court nomicommission process and also speak on organizations meeting the needs of poor women, such as the House of
Judge Marcella A. Holland of the Baltimore City Circuit Court and retired Prince George's County Circuit
Bess Lavine will round out the panel.

"In a Different Voice Women Judges & Professionalism"
from 5:30 to 7:30 p.m.

will take place at the University of Baltimore Law Center
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Gender and race have disappeared from the face of tort law. The old doctrines that explicitly limited recovery
exclusively to one gender have been either abolished or extended on a gender-neutral basis. Women as well as
. men may now recover for such claims as loss of spousal consortiuml and loss of a child's services.2 The
disabilities *464 that prevented slaves, free persons of color,3 and married women4 from filing suit on their own
behalf and giving testimony in court have been lifted by legislation guaranteeing access to the courts. Juries are
now integrated, and even peremptory challenges may no longer be exercised on the basis of races or gender.6
But as in so many other areas of the law, formal equality on the face of the law of torts bears little connection to
gender and race equity as measured by real-world standards. Most empirical studies indicate that women of all
races and minority men continue to receive significantly lower damage awards than white men in personal
injury and wrongful death suits.r Some of these data have been generated by the movement to study gender and
race bias in the courts,8 with the predominant focus being on disparities between men and *465 women.9 These
data confirm that in the realm of torts a higher value is placed upon the lives of white men and that injuries
suffered by this group are worth more than injuries suffered by other less privileged groups in society.
For example, my calculations from tort judgments and settlements reported in a 1996 guide for personal injury
lawyers indicate that, in the aggregate, male plaintiffs received awards that were twenty-seven percent higher
than those of female plaintiffs.to Similarly, a study of wrongful death cases between 1984 and 1988 conducted
by the Washington State Task Force on Gender and Justice in the Courts found that the mean damage award for
a male decedent was $332,166, compared to a mean award of $214,923 for a female decedent. I I A nationwide
study of jury awards in personal injury cases, conducted by Jury Verdict Research, Inc., showed that in virtually
all age groups, women received significantly lower mean and median compensatory damage awards than did
men.12 Although there *466 are fewer data analyzing tort awards along racial lines, a Washington study of
asbestos cases in the 1980s found substantial disparities between settlement amounts of minority and
nonminority plaintiffs. 13
.
Recently, scholars have focused on specific elements of damage awards, including punitive damagesl4 and
damages for loss of future earning capacity.is in an attempt to pinpoint the source of the gender and race
disparities. This Article has a more theoretical focus. It represents my search to uncover the dominant value
structures, or hierarchies, in tort law that have worked to the disadvantage of women of all races and minority
men. These deep structures are cognitive in nature and operate within a system that is facially neutral with
respect to gender and race. I contend that, most often, bias finds its way into the law, not through explicit
differential treatment of men and women or racial minorities and whites, but through reliance on implicit
hierarchies of values and dichotomous thinking.
Throughout this Article, I employ a broad definition of bias, by which I hope to capture those habits of mind
and practices that are most effective in reproducing the inequities of the status quo. In this Article, bias includes
both deliberate and unconscious disparities in the treatment of persons who are similarly situated, whether
stemming from animus, hostility, insensitivity, lack of empathy, or the use of stereotypes or unfair
generalizations about a group. In addition to disparate treatment, I use the term bias to include practices,
doctrines, or policies that have a disproportionately harmful effect on a group and cannot be justified by
reference to other competing interests or concerns. My definition of bias thus includes both intentional (i.e.,
disparate treatment) and unintentional (i.e., disparate impact) bias and focuses on both the state of mind of the
actor and the effect on the victim. Most importantly, bias herein encompasses what might *467 be termed
cognitive bias, by which I mean the use of categories that are themselves shaped or contaminated by confining
stereotypes and habitual ways of thinking about nondominant groups in our society.
\V€stlawNexr' © 2010 Thomson Reuters. No claim to original U.S. Government Works.
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For the most part, this definition of bias tracks legal concepts of discrimination, especially those employed in
employment discrimination litigation. However, because I focus so prominently on unconscious and
nondeliberate kinds of bias, I sometimes go beyond traditional meanings of discrimination to highlight
inequities that would not be actionable under prevailing constitutional and antidiscrimination doctrine. This
broad defmition of bias seems particularly appropriate in evaluating tort law. In constructing the common law,
judges and juries are not confined to avoiding illegalities, but are expected to reach for fairness and an equitable
accommodation of interests. The "public policy" dimension of tort law is broad enough to include the goal of
advancement of gender and race justice, in addition to promoting such values as economic efficiency, ease of
judicial administration, or common standards of morality.
My primary contention is that contemporary tort law devalues or undervalues the lives, activities, and potential
of women and people of color. Applying critical theory, I argue that this devaluation is accomplished by subtle
means, through the social construction of legal categories that purport to describe types of injuries and types of
damages. I look for the hidden gender or racial dimension in basic legal categories, such as "physical harm" or
"pecuniary loss." When these "neutral" categories of injuries and damages are ranked in importance, there is
often a negative impact on nondominant groups. Specifically, I assert that injuries of low value are more often
associated with women, while injuries of high value are more often linked to men. The devaluation process can
also work to contaminate the very neutrality of the categories themselves. My research suggests that the gender
of the victim plays an important role. In deciding how to categorize a loss, the law looks not only in some
abstract way at the nature of the injury .or loss, but also at who is suffering the loss. In this way, the gender of
the prototypical plaintiff affects how we conceptualize the nature of the harm.
This Article is informed by concepts in antidiscrimination law, principally the theory of discrimination known
as "disparate impact" liability. 1 6 My approach also draws heavily upon both feminist theory *468 and critical
race theory. From these areas, I import the notion of gender-linked and race-linked devaluation of harm. This
type of bias is central to my contention that the deep cognitive structures in tort law are not neutral and that
basic tort categories carry hidden gender and racial associations.
Part I of this Article explains what I mean by devaluation. I look at the concept of devaluation generally,
drawing from criminal law and employment law, as well as from the torts context. I offer examples of
devaluation of the lives, activities, and potential of women and people of color in cases where there may be no
disparate treatment of individuals. I focus on these three contexts because they bear an obvious relevance to
cognizable injuries in tort law.
The rest of the Article is devoted to speculation as to how this devaluation is accomplished in the law of torts. I
focus predominately on gender devaluation and its possible effects on diverse groups of women. My starting
point is an assertion about the architecture of contemporary tort law. In Part II, I claim that there is a
widespread, if tacit, acceptance of a hierarchy of types of injuries and types of damages. Although we do not
always tell our students about this on the first day of class, tort law values physical injuries and property
damage more highly than emotional injuries or relational harms. More recently, another hierarchy has emerged
which complements, but does not duplicate, the hierarchy of types of injuries. This implicit hierarchy of
damages values pecuniary losses (e.g., wage loss and medical expenses) over nonpecuniary losses (e.g., pain
and suffering, mental distress, and lost companionship and society). These two implicit hierarchies of value
appear neutral because they are not explicitly tied to any gender or racial group. They have power to influence
our thought, moreover, precisely because they are taken for granted and not often subjected to scrutiny by the
courts or scholars.
The apparent neutrality of the tort hierarchies of value, however, does not produce a system that is equal or
symmetric in results. To *469 borrow a Title VII concept, the hierarchies have a disproportionate negative
impact on women. In Part III of this Article, I offer three examples of such disparate impact on women. The
first two result from privileging physical harm over relational and emotional harm. The third exemplifies how
the preference for pecuniary over nonpecuniary losses harms women. I argue that it is appropriate to regard the
tort law hierarchies of values as "gendered" because over time they tend to produce and reproduce gender
disparities both in the types of legally recognized injuries and in the value placed on certain losses.
The fourth and final Part focuses on the origin of gendered hierarchies and asks how the gender correlation is
maintained under a legal regime ostensibly committed to gender equality. At this juncture, I use critical theory
to suggest the existence of a conceptual vicious cycle as a possible mechanism for reproducing gender bias.
Westlavl/Nexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.
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This cycle is a process of devaluation. The vicious cycle works to forge a cognitive connection between basic
types of injuries and damages on the one hand and gender on the other. The categories that describe types of
injuries and types of damages are dualistic; the dominant discourse in torts is cast in terms of physical versus
emotional injuries or pecuniary versus nonpecuniary losses. We then map onto these dualisms corresponding
gender labels, associating women with emotional injury and nonpecuniary harm. The fmal step in the process of
devaluation is perceptual: Weare apt to perceive and categorize injury sustained by women as emotional or
nonpecuniary, even when the injury could logically also be characterized as physical or as having pecuniary
value. The vicious cycle is then complete: Emotional harm and nonpecuniary loss are devalued because of their
cognitive association with women, and the harm that women suffer is more likely to fall into one of the
disfavored "female" categories. On a material level, operation of the vicious cycle thus perpetuates lower
awards for women because their losses are more likely to rank lower on the hierarchy.
Because devaluation affects the construction of categories, not simply individuals, men whose lives and
activities follow "female" patterns are also disadvantaged. The conceptual vicious cycle may have an
ideological dimension as well, insofar as it functions to discount the importance of women's suffering as
measured in the civil justice system. By so privatizing women's suffering, the law quietly reproduces *470 the
gendered public/private split17 at a time when tort law is most often criticized for favoring plaintiffs and
exaggerating the significance of their losses.
I. Devaluation as a General Concept
For lawyers and law students, the most easily understood kind of discrimination is what is known as disparate
treatment. The Equal Protection Clause has been interpreted to reach only this kind of discrimination,18 and it
so dominates legal discourse that it is sometimes mistaken for the only conceivable form of discrimination.
Simply stated, disparate treatment consists of conduct that intentionally targets individuals for unfavorable
treatment because of their race, gender, or other personal characteristics.19 Thus, the equal protection principle
would be violated if men but not women were allowed to recover for certain defined injuries or if a judge or
jury deliberately based its decision to deny relief on the individual plaintiffs race or gender.
The focus of this Article, however, is on devaluation rather than disparate treatment. Devaluation is a kind of
bias that does not always attach itself directly to the individual asserting legal rights or defending against legal
prosecution. It instead affects value judgments, such as those made about the seriousness of certain conduct or
the importance of an activity. There is a crucial connection between these value judgments and race and gender:
To the extent that conduct is cognitively associated with women or racial minorities, it descends in importance.
That is why devaluation is justifiably counted as a form of bias. However, an important distinction between
devaluation and ordinary disparate treatment is that devaluation is not directly dependent *471 on a particular
actor's race or gender. Once a category is devalued, all individuals within that category feel the effects of
devaluation. Even the male receptionist, for example, loses prestige for doing a woman's job.20
The discussion that follows
law and the devaluation of
The examples are intended
become linked cognitively
worth.

examines the processes of devaluation generally, before focusing exclusively on tort
types of injuries and types of damages associated with women and racial minorities.
to show how seemingly neutral conceptual constructs, such as crimes or jobs, may
to a particular gender or race and how this process affects judgments about relative

A. Devaluation of Black Life
A dramatic illustration of devaluation involves the operation of the criminal justice system in death penalty
cases. A large-scale empirical study done by Professor David Baldus for the NAACP Legal Defense Fund
showed that, in Georgia, defendants charged with killing white victims were 4.3 times more likely to receive a
death sentence than defendants charged with killing blacks, even after 230 nonracial variables, such as the
brutality of the crime and other aggravating factors, were taken into account.21 Using the same model, the study
found that the race of the defendant was a far less important factor than the race of the victim: Black defendants
were only 1.1 times as likely to receive a death sentence as other defendants.22
The fmdings of the Baldus study highlighted the harsh reality that the lives of whites have greater value in our
society than the lives of blacks: The taking of white lives merits stiffer punishment.23 Using *472 the statistical
technique of multiple regression analysis, the study was able to quantify the importance of the "race of the
victim" factor in a subjective decisionrnaking process and to tease out cognitive bias. The study showed how
bias likely affected the evaluation of the seriousness of the crime, with the effect of devaluing black life relative
WestldlNNexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.
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to white life. This race-linked devaluation differs from ordinary disparate treatment in that the race effect was
not traceable solely to the race of the defendant. If the focus had only been on the treatment of the criminal
defendants and whether they deserved the death penalty, the system might have appeared more race-neutral.
Race-linked devaluation is a less recognizable form of discrimination that is likely to stem from unconscious
judgments and nondeliberate mental associations.24 Imagine, for example, a white juror sitting in a criminal
case who sincerely wishes to make an unbiased judgment based on the facts. If both the defendant and the
victim are black, the juror might never consider the possibility that race could playa role in her judgment. She
might never ask herself whether her gut feeling is somehow affected by racial stereotypes or other assumptions
about the worth of the victim. Few lawyers would make an appeal like that found in the motion picture A Time
to Kill, based on John Grisham's novel by the same name, in which the lawyer asked the white jurors to
counteract the "race of the victim" effect by imagining that the victimized black child was white instead of
black.zs Rather, the racial factor is more likely to remain unaddressed and undetected.
*473 The harms of race-linked devaluation may also be harder to articulate than those stemming from ordinary
disparate treatment. In the capital punishment context, for example, if the race of the defendant influences the
verdict, a specific black defendant will be slated for execution under circumstances in which his white
counterpart would escape that fate. When the race of the victim influences the judgment, however, the
individual and collective harms are visited upon persons other than the criminal defendant. The refusal to
impose the harshest penalty for the taking of black lives may mean that black communities are less safe, if one
assumes that the death penalty operates as a deterrent to homicide. More certain is that the family and friends of
the undervalued black victim will suffer emotional harm from believing that justice was not served. Most
importantly, the greater societal tolerance for violence inflicted on blacks reinforces a cultural belief in the
inferiority of blacks and generally contributes to the maintenance of white supremacy. Borrowing from Dean
Paul Brest's classic analysis of the multiple rationales for the antidiscrimination principle,26 Professor Randall
Kennedy has described the phenomenon of disparate sentencing based on the race of the victim as "racially
selective empathy": "'the unconscious failure to extend to [blacks] the same recognition of humanity, and hence
the same sympathy and care, given as a matter of course to [[[whites]."'27
The devaluation of black lives does not confine itself to capital cases, but extends to criminal sentencing in
noncapital cases.28 In *474 cases of violent crimes not amounting to homicide, devaluation means that the
health and physical well-being of black victims and black communities fail to receive the same measure of
protection given to white victims and white communities.29
It is reasonable to suppose that race-linked devaluation of the lives of minority victims also operates within the
civil justice system. Particularly because tort law is specially designed to fix a specific value on the life of the
decedent in a wrongful death case and to quantify a plaintiffs loss in a personal injury case, there is no escaping
the need for the factfinder to make an evaluation. Thus, race-linked devaluation potentially affects the heart of
the torts process by posing a threat to the fair adjudication of a central issue in the litigation.
B. Devaluation of Women's Activities
The most adequately theorized example of the devaluation process as it affects women and their activities is
found in the theory of comparable worth. Comparable worth theory was developed to address the problem of
the sizable disparity in earnings between male and female workers.so For quite some time, sociologists and
feminist scholars31 had contended that a large portion of the wage gap was *475 traceable to the high degree of
gender segregation in jobs.sz These two phenomena have been particularly resistant to change, remaining
largely unaffected by the passage of the Equal Pay Act and Title VII.33 There was growing recognition that
reducing the wage gap necessarily entailed the raising of wage rates in predominantly female jobs.34 From its
inception in the early 1980s, the strategy behind comparable worth focused directly on devaluation. Unlike
ordinary disparate treatment claims which center on denying women access to traditionally male jobs,
comparable worth claims seek to revalue female jobs and thereby improve conditions for both women and men
in these jobs.as
Comparable worth theory rests on the proposition that work perceived as women's work has been downgraded
and that the value of work performed in predominantly female jobs--by male and female workers alike--is
systematically underrated, given the relative skill, effort, and responsibility involved.36 Comparable worth
advocates have relied on job-evaluation techniques that measure the worth of a job to an employer, beyond
simply relying on the market wage.37 Studies *476 done of public jobs in several states document the existence
of substantial disparities in pay--most often on the order of approximately twenty percent--between comparable
predominantly male and predominantly female jobs.as Notably, the more intensely women dominate an
West'lav'I'Nexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.
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occupation, the greater the disparity in wages for both men and women workers in that job category.39
The theoretical significance of comparable worth theory is its core contention that women's work is regarded as
less important, justifying a lower wage scale. It is the gender of most of the job holders, rather than the intrinsic
demands of the work, that influences its place on the job hierarchy. According to Ruth Blumrosen, one of the
earliest comparable worth scholars, a vicious cycle operates to perpetuate lower wages for women and minority
workers:
It is not only that the jobs into which women and minorities have been traditionally segregated
are lower paying jobs, but it is that they are lower paying, in part at least, because they are the
jobs which have been reserved for minorities and women. The social, historical, and economic
studies have demonstrated the high degree of likelihood that the jobs of minorities and women
are considered to be oflesser worth because they are female or minority jobs, and the analysis of
both job evaluation and the general method of setting wages has established how this value
judgment is applied in the setting of wagesAO
The conceptual vicious cycle as it affects wage rates provides an explanation for the phenomenon of job
shifting--the lowering of pay *477 or prestige when a particular job or occupation changes from being maledominated to female-dominated. The best known examples involve cross-cultural comparisons: Being a
physician is a high status, high paying job in the United States, where men dominate the field; in Russia, where
most doctors are women, the job carries less prestige and moneyAl In the United States, this shifting
phenomenon took place over time in the occupations of secretary and bank teller, which lost prestige when
women entered and began to dominate the fieldA2 The gender shift from male to female may take place when
work becomes degraded by routinization or mechanizationA3 Or the devaluation may occur simply when the
field becomes integrated, even when no change at all occurs in the nature of the tasks. Thus, the influential
research of Barbara Reskin and Patricia Roos explains that feminization has occurred in fields that have already
started to deteriorate in statusA4 What might superficially look like gender integration might be better viewed as
male "flight" from fields with decreasing pay and opportunity. For example, starting in the 1970s, the gender
composition of sociology as an academic field began to change AS Women's representation markedly increased
at a time when federal funding for research declined, real earnings decreased, and unemployment rose.ss
A similar phenomenon has occurred within occupations. There is evidence of resegregation of particular jobs
such that segregated enclaves develop within seemingly integrated occupations. For example, *478 women's
influx into pharmacy has been confined largely to the retail sector, while men work in the more lucrative and
more prestigious commercial, research, and academic settings. Women in real estate are in residential sales,
while men dominate commercial real estateA7 The effect is that women's work is still identifiable and still
underpaid compared to the more elite male-dominated sectors.as
Comparable worth theory addresses gender-linked devaluation, as opposed to ordinary disparate treatment.
Because male workers in predominantly female jobs are also disadvantaged by gendered wage rates, the harm
(depressed wages) and the sex of the job holder are not connected in a direct, individualistic way. Sociologists
call the theoretical model underlying comparable worth the "status composition hypothesis." One researcher
explains the hypothesis in this way:
The status composition hypothesis is that jobs that are disproportionately female or male become
stereotyped, and the work process itself begins to reflect the social value of the master status of
typical incumbents. This is not an argument about discrimination against individuals but against
jobs. The argument is that jobs and organizational structure may be fundamentally influenced by
genderA9
We can best understand comparable worth theory as challenging the cognitive association between women's
work and work of low value. Like the race-linked devaluation uncovered by the Baldus study,so the injury
unearthed by comparable worth theory is collective in nature, affecting the group of workers (male and female)
who work in undervalued jobs and occupations. The undervaluation is not traceable to the sex of the individual
job holder, but rather to the sex of the prototypical job holder.
The courts have not accepted comparable worth as a theory of liability under Title VII. In the mid-1980s, a few
influential decisions in the lower courtssi had the effect of halting the filing of comparable *479 worth claims
and shifting the movement towards implementing comparable worth through legislative action and collective
bargaining.sz The major obstacle to judicial acceptance was the courts' reluctance to displace market rates and
their fear that the project would pose too great an administrative burden on the judiciary in civil rights cases.
The precise portion of the wage gap attributable to discriminatory devaluation was the subject of intense
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debate,53 with the regrettable result that the courts provided no Title VII remedy, even when the employer's
own job-evaluation study indicated that women's wages were devalued.54
*480 The basic insights of comparable worth theory, however, continue to have a particular salience for tort
law. Comparable worth theory not only cautions that women's wages may not always be a fair measure of the
value of women's activities in the workplace; but it also alerts us to the possibility of devaluation of women's
activities in other areas, particularly in the home or other nonmarket settings.
C. Devaluation of Potential
The third example of race-linked and gender-linked devaluation comes from my own research in tort law. 55 It
involves how the law measures the potential of female and minority plaintiffs; specifically, the calculation of
their loss of future earning capacity. Evaluating the potential of a human being is at once a speculative and
important process. Particularly in cases in which plaintiffs are injured or killed when they are young, little
reliable information may be available to predict how much they would have earned during their lifetime.56 This
speculation about potential earning power is critically important on both a practical and a symbolic level. Loss
of future earning capacity is a "big ticket" item of damages, which can make the difference between a modest
and a sizable award.57 Because it is a measure of human potential, moreover, the price the law attaches to lost
earning capacity tells us something about societal judgments concerning worth, specifically the worth of the
individual plaintiff and the groups to which the individual belongs. It is an important way by which the law
measures "promise," particularly the promise of our children.
While serving on the Iowa task force examining gender and race bias in the COurtS,58I learned from judges and
practitioners that it is commonplace in tort litigation to use gender-based, and sometimes also race-based, tables
to determine two important components that go into calculating loss of future earning capacity--the work-life
expectancy of the plaintiff and the average wage the plaintiff likely would have earned in the future. Briefly
stated, loss of future earning *481 capacity is typically measured by estimating the number of years the plaintiff
would have worked had she not been injured (work-life expectancy) and the amount the plaintiff would have
earned each year, reduced to present value.59
My research showed how estimates of each of these two significant components are often infected by race and
gender bias--bias that is hidden from view by statistics. Thus, the estimates of work-life expectancy of women
of all races and minority men are consistently lower than estimates for white men. This is because work-life
expectancy is distinct from life expectancy. Work-life expectancy is a statistical measure derived from the past
working experience of all people in a plaintiffs gender and racial group. It incorporates rates of unemployment,
both voluntary and involuntary, as well as expected retirement age.60 Because women in the past stayed out of
the workplace to raise children, women have a lower work-life expectancy than men, despite the fact that
women generally live longer than men.61 Because of higher rates of unemployment and of incarceration,
minority men also have a lower work-life expectancy than white men.62 Thus, based on data from the U.S.
Bureau of Labor Statistics, the work-life expectancy for a white man injured at the age of thirty was estimated
to be 4.7 years more than that ofa minority man, 8.7 years more than that ofa white woman, and 9.2 years more
than that of a minority woman.63 Embedded within the seemingly neutral concept of "work-life expectancy" is
thus the history of unequal treatment of female and minority workers, including the exclusion of married
women from employment and the relegation of minority men to sporadic employment with little job security.
*482 Gender and race bias also affects the calculation of average wages. When a plaintiff has no individualized
track record of earnings, economists acting as expert witnesses frequently resort to gender-based and race-based
tables of earnings to estimate future earnings.64 Because of wage discrimination and occupational segregation,
predictions of future' earnings for women and minorities are considerably lower than for white men, even when
controlled for such factors as educational attainment. Thus, the projected lifetime earnings, discounted to 1990
present value, of a female college graduate have been estimated to be only sixty-five percent of those of a
similarly situated male college graduate.65 The use of statistics in this context means that current race and
gender disparities in wages will be projected into the future, and that bias in the setting of wages will continue
to influence personal injury and wrongful death awards.
In one respect, the use of gender- and race-based tables to determine future earning capacity is an example of
ordinary disparate treatment. Consider the case of twins--a boy and a girl--who are simultaneously severely
injured in a car accident when they are children. Under prevailing doctrine, the boy would be entitled to a
considerably higher recovery for loss of future earning capacity, solely because of his gender. This is a classic
case of disparate treatment of similarly situated individuals, although few courts have found the practice
Westlavl"Nexr©

2010 Thomson Reuters. No claim to original U.S. Government Works.

86

THE ARCHITECTURE

OF BIAS: DEEP STRUCTURES

IN TORT LAW, 146 U. Pa. L. Rev. 463

unlawful. 66
The use of gender- and race-based statistics is also, I believe, a stark example of gender- and race-linked
devaluation. Deep-seated judgments about the importance of gender and race differences lie beneath the use of
the statistical disparities. In projecting future *483 earning capacity, only a few characteristics of the plaintiff
are routinely used as guides to predict the future--notably, age, sex, and race. To some extent, it seems
reasonable to rely on these factors to calculate future earnings. A person's age does affect how long he or she
will likely be able to earn money and remain in the workforce. In our society, moreover, race and gender do
matter: Being a woman or being an African-American does dampen one's earning prospects. However, what is
not often noticed is that many other variables, such as religion, ethnicity, and marital status, also have predictive
power, yet are not used to predict earning potential. The use of race- and gender-based data is thus highly
selective.67 And it is this selectivity through which the process of devaluation takes place. The judgment to
focus on race and gender-- but not other personal traits--amounts to a judgment that race and gender tell us
more about what a person will become, more about what a person is likely to achieve, than other traits that have
been correlated in the past with the acquisition of wealth. Put another way, the categories of race and gender are
thought to be particularly salient, highly plausible predictors of future earning capacity.
In the celebrated case City of Los Angeles v. Manhart,68 which challenged a gender-based pension benefit
scheme under Title VII, Justice Stevens remarked on the selectivity of an employer's decision to exact higher
contributions to the pension fund from women workers. Stevens argued that even though it was true that, on
average, women lived longer than men, the same could also be said for married men versus single men. Yet the
employer did not require married men to make higher contributions.69 Nor did the employer base contributions
on the worker's ethnicity or race, despite the documented difference in mortality rates for these groups.ze
Instead, the employer singled out gender for special treatment, to the disadvantage offemale *484 employees.71
Justice Stevens noted that in this context, employers were probably deterred from using race as a variable
because it was understood that the primary aim of Title VII was to make race irrelevant in employment
decisions and, thus, it would have seemed unreasonable to base an employee's take-home pay on race.72
A clue as to why economists and others might tend to select both gender and race (but not other variables) when
making predictions about future income comes from social cognition theorists who have examined biases in
causal attribution. Causal attribution is a process by which people connect cause and effect, or assign certain
causes to certain outcomes. In disciplines outside the law, there is a growing appreciation that "[c]ausality is
more than a scientific inquiry into the state of the world .... [and] that people's perceptions and descriptions of
cause-and-effect relationships vary according to their time, place, culture, and interest."73 Historian Arthur
McEvoy, for example, has sought to distinguish the causal attribution process from quasi-scientific notions of
objective causation, arguing that "[h]owever passionately people may believe that their customary patterns of
causal attribution are 'objective' and 'natural,' those patterns are, inescapably, historical artifacts."74
The causal attribution process is important in gaining an understanding of when we are inclined to blame the
victim for her misfortune, rather than to ascribe the outcome to some factor beyond the victim's control.
Reviewing the psychological studies, Linda Krieger explains how the content of group stereotypes affects
causal attribution. 75 The empirical evidence indicates that in making causal judgments, people often ascribe the
cause of an action either internally (to the actor herself) or externally (to forces outside the actor).76 *485 There
is a tendency, moreover, to attribute one's own behavior to external causes or situational factors.77 When
evaluating another's action, however, one is more likely to attribute it to dispositional factors, such as the
actor's personality, attitudes, or abilities.78 We are thus more likely to blame the victim when we are not the
victim.
This situational/dispositional
dichotomy also operates with respect to evaluating groups. Krieger explains that
when an actor's behavior appears to confirm a stereotype about the actor's group, we attribute that behavior to a
dispositional factor within the control of the actor.79 If the behavior is inconsistent with our stereotype of the
group, we are apt to seek out an external explanation and attribute the behavior to situational factors.so Thus, for
example, if a black student misses class, a white professor might unconsciously attribute the absence to the
black student's lack of commitment or to her irresponsibility, in conformity with the professor's negative
stereotypes about blacks. When an older, white, male student misses class, however, the same professor might
assume that something special has happened, perhaps a car accident or sickness, that prevented the student from
making it to class on that particular day. It is important to recognize that the process by which we make such
causal judgments may take place instantaneously and unconsciously. The white professor may not realize that
her judgment was infected by racial bias.
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There is a relationship, I believe, between the factors that are assumed to be good predictors of the future and
the situational/dispositional
dichotomy. If the cause of an action is thought to stem from a person's disposition,
then it makes "sense" to predict that the same behavior will occur in the future. In the prior example, the
professor might rationally predict that the "irresponsible" black student will miss class again. When the cause is
thought to be a product of the situation, however, it makes sense to assume that the same behavior likely will
not occur unless the situation persists. Thus, the professor in our example might reasonably predict that the
white student will probably make it to class the next day, unless there is another car accident or sickness.
Through this process, stereotypes about a group not only distort present perceptions about behavior but also
prejudice our judgments about the future. These distortions *486 may occur although the person making the
judgment sincerely believes that she is making a rational prediction.
With respect to future earning capacity, the judgment to select race and gender over other possible predictors
may well be tainted by cognitive bias. Thus, I suspect that even if the data clearly indicated that, for example,
Catholics on the average have higher incomes than Baptists,81 judges and jurors would be loath to predict future
earning capacity based on religious denomination. The same could be said for ethnicity. I doubt that, in a
wrongful death case of a Japanese-American child, a court would permit an expert witness to testify that
Japanese-Americans have higher incomes than the average college graduate.82 Finally, I would be surprised if
the marital status of a single man was used against him in predicting his future income.
In each of these three examples, there would be a sense that using the variable of religion, ethnicity, or marital
status was somehow inappropriate, perhaps even offensive, despite its predictive value. It is likely that judges
and jurors would resist using these factors as a guide to the future, even if they were helpful in explaining
historical patterns of income disparity. The social cognition studies lead me to believe that we are more likely to
regard disparities correlated with religion, marital status, and, in some cases, ethnicity, as traceable to situational
rather than dispositional causes. Thus, in the 1990s, it would seem unreasonable to ascribe a person's high
earning power simply to the fact that she is a Catholic. Instead, any disparity between Catholics and Baptists is
more likely to be explained in terms of *487 opportunities that were historically disproportionately available to
Catholics. Weare more apt to believe that, as opportunity structures change, the disparity between Catholics
and Baptists will disappear, and, thus, that religion is not a valid predictor of the future. It might also seem
unfair to saddle Baptists with the legacy of a past that had little to do with the personal traits of Baptists as a
people. When we attribute the status of a group to external causes, we may be more willing to anticipate a
change in status, particularly if we believe that America is not a rigidly stratified society and that there is a great
deal of class mobility.
Similarly, willingness to believe that race and gender are reliable indicators of future earning capacity relates to
causal attribution. If women's low earning potential is thought to stem from women's "natural" disposition to
stay out of the workplace and care for the house and children, this "trait" will also likely prevent women from
earning money in the future. Implicit in this judgment is the belief that women are the cause of their own low
incomes and that it is not unfair to predict that this pattern will persist, given the nature of women. Likewise, the
use of race to predict future earnings signals a willingness to ascribe the low incomes of African-Americans to
internal factors, such as lack of motivation, lack of initiative, and lack of intelligence.83 Such a focus on
dispositional factors can conveniently explain why the racial income gap will persist in the future, in spite of the
forrnallegal commitment to equal opportunity. If this is the case, then negative stereotypes can become selffulfilling prophecies as predictions about future potential translate into lower damage awards. In this way,
causal attribution might, over time, transform into "objective" causation.84
*488 In years past, lawyers and judges openly accepted the view that damage awards for young female
plaintiffs should be lower than for male plaintiffs, simply because it was presumed that a woman would marry,
leave the workforce, and earn comparatively little in her lifetime. The value of a woman's potential was quite
literally discounted by these commonplace projections, while no such discount was exacted from men who
followed the same life path.85 Additionally, juries instructed to take the race of a child into account in
determining a wrongful death award were given license to discount the potential of African-American children,
reflecting the commonly held view that they would earn less in our racially stratified society.86
These highly contested cultural assumptions currently are camouflaged by the use of statistics. Courts routinely
rely on gender-based tables, with little debate about whether it is fair to presume that women will interrupt their
careers for a substantial period of time to raise children or whether the gender gap in wages will continue into
the indefinite future. Although race-based generalizations are considered anathema in other areas of the law,87
they continue to distort judgments about human potential when they take the form of statistics based on past
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group-based experience. The past is uncritically *489 accepted as a guide to the future, even though most
people acknowledge that the past was hardly free of race and gender bias.
Most importantly, the selective use of statistics makes the process of evaluation appear neutral and rational.
Hidden from view is the process by which we actively choose the factors we will use to predict the future.
Lawyers know that the answer to a question often depends on how the question is framed. How we explain the
past, particularly how we ascribe cause to effect, influences our predictions of the future. Implicit causal
judgments that go to the heart of the enterprise of making predictions are themselves influenced by stereotypes.
I interpret social cognition theory as teaching that predictions about the future are also active constructions of
the future. Causal attribution can become material reality when perceptions are validated through legal
institutions, as happens when a judge or jury places a dollar value on human potential. Cognitive bias distorts
the interpretation of the past to make biased predictions of the future seem rational and fair. Devaluing the
potential of women and minorities is thus accomplished in an updated, subtle form that looks more like
economic expertise than race or gender bias.

n. Implicit

Hierarchies of Values in the Law of Torts
The three examples of devaluation discussed above suggest that the processes of devaluation vary somewhat
from context to context. The judgment about the seriousness of a crime may be influenced by the race of the
victim of the crime. The importance we ascribe to a particular type of job may depend on the gender of the
prototypical worker in that job. We may gauge the potential of a plaintiff according to the past performance of
others we deem to be "like" the plaintiff, focusing selectively only on factors that correspond to commonly held
views about the causes of social inequality. In each example, however, race or gender--whether that of a crime
victim, a majority of jobholders, or a statistical group--is noticed and affects judgments about relative worth.
Devaluation operates at the cognitive level, influencing and shaping categories. However, devaluation also has
material consequences because, particularly in the law, categorization crucially affects legal rights and
liabilities.
In the past, critical scholars traced the devaluation process in specific tort doctrines. They focused, for example,
on the exclusion of women's perspectives in the development of the "reasonable man" *490 standardss and
teased out the gender, race, and class bias in the determination of what constitutes "outrageous" behavior.89 In
this Article, I wish to synthesize some of this critical scholarship to develop a general theory about how the
process of devaluation is accomplished in the law of torts.
I start with a structural observation about the value the law places on different types of injuries and types of
damages. Although the standard texts do not always state so explicitly, there is little question that, in the
contemporary law of torts, a higher value is placed on physical injury and property loss than on emotional and
relational harm.90 This implicit hierarchy of value was even more apparent in an earlier era, when the scope of
recovery in tort was more restricted and there were even fewer possibilities for recovering for marginal harms.
Despite the liberalization of tort law, however, the basic hierarchy has remained intact. Over time, new
rationales have emerged to justify privileging physical injury and property loss, coupled with new concerns
about expanding tort liability to cover a wider scope of emotional or relational losses. More recently, moreover,
it has become increasingly clear that an implicit hierarchy of types of damages has been constructed that
complements the hierarchy of types of injury. The trend is toward favoring or privileging pecuniary or
economic losses, such as lost wages or medical expenses, over nonpecuniary or noneconomic losses, such as
pain and suffering, mental distress, lost companionship and society, loss of enjoyment of life, and punitive
damages.91
*491 A. Ranking Types of Injuries
Until well into the twentieth century, the law purported to draw a sharp line between physical injury and
property loss on the one hand, and mental distress and relational harm on the other. An 1861 English case,
Lynch v. Knight,92 was often cited for the proposition that mental disturbance alone did not qualify as a legally
cognizable harm.93 When plaintiffs recovered for pain and suffering or other mental distress associated with
physical injuries, the courts were careful to explain that these damages were "parasitic" and that the cause of
action was fundamentally based on physical injury.94 The ancient intentional torts of assault, false
imprisonment, and offensive battery, which often compensated plaintiffs for nonphysical injury, were dismissed
as exceptional cases. They provided protection against only the narrowest range of harms (e.g., loss of liberty,
fear of imminent physical injury), and only to the extent necessary to assure that the injured party or his
relatives would not seek revenge through violent retaliation.95
The recognition of tort causes of action based principally on mental distress has been a slow and uneven
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process.96 The independent tort of intentional infliction of mental distress, free from any requirement of proof
of physical injury, was first incorporated into the *492 Restatement of Torts in 1948.97 This "new tort,"
however, is not yet recognized in every state98 and is still approached cautiously by courts. The threshold
requirements that the defendant's action must be "extreme and outrageous" and that the plaintiff's distress must
be "severe" serve as significant limitations on recovery. In theory at least, the intentional infliction of the most
trivial physical harm is a legal wrong. With respect to emotional harm, however, the law responds only to
severe injuries and only if the wrongdoer is of the worst order and deliberately oversteps the bounds of common
decency.99
Not surprisingly, the law is even more unlikely to permit recovery for negligent infliction of mental distress.
Most jurisdictions have retained what is known as the "physical injury" or "physical manifestations" rule, which
limits recovery to plaintiffs who can prove that their emotional trauma had physical consequences.roo The
courts regard the physical injury requirement as a validation of the genuineness of the emotional harm, and
allow the presence of the higher-ranked type of harm to lessen anxieties about expanding the boundaries of tort
recovery. 10I
Another limiting doctrine that has substantially curbed tort recovery is the "bystander rule"--the doctrine
prohibiting recovery by most persons who suffer trauma through witnessing the injury or *493 death of their
children, family members, or other persons.102 The courts still struggle with imposing restrictions beyond the
general negligence requirement that some injury to the plaintiff be reasonably foreseeable. Some courts limit
recovery to only those plaintiffs in the zone of physical danger.l03 More liberal courts allow close family
members outside the zone of danger to recover if they were present at the scene of the accident and suffered
harm from a direct emotional impact.l04 In this comer of the law, the liberalizing trend heralded by Dillon v.
Legg,105 the famous 1968 California case, has apparently ended; even California has retreated from a flexible,
case-by-case approach to a more rule-bound regime designed to limit the number of claims.l 06
Over time, the rationales for limiting claims of mental distress have shifted somewhat. Early cases tended to
doubt the genuineness of mental distress claims. I07 There were fears that plaintiffs could easily fake injuries
and that it would be impossible to trace the invisible causal chain from the accident to the plaintiff's injury.108
The courts *494 also often faulted the plaintiff for not being "tougher," suggesting that mental distress was
more a function of the idiosyncrasies of the victim than of the dangerous quality of the defendant's actions.l09
These concerns about proof still sometimes surface today.rio despite the wealth of medical knowledge
describing and documenting various types of mental disturbances and widespread acknowledgment that there is
no bright line between physical and mental injury. I I I
In more recent decisions, however, the hesitation to award damages for mental distress is more often couched in
terms of concerns about disproportionate liability for defendants and the lack of a clear stopping point for
liability. For example, in a recent Supreme Court opinion, Consolidated Rail Corp. v. Gottshall, the Court held
that the Federal Employers' Liability Act provided no redress for a worker who witnessed the negligent killing
of a member of his crew, unless he met the strict "zone of danger" requirement. I12 The facts of the case were
appalling. The Conrail work-crew members, "most of them 50 to 60 years old and many of them
overweight,"I13 were required to work virtually nonstop in ninety-seven degree weather. When one of the
plaintiff's good friends on the crew collapsed, the plaintiff and other coworkers rushed to his side. They were
ordered back to work by the crew supervisor. Five minutes later, the plaintiff's friend had a heart attack and
died before the plaintiff's eyes. The supervisor "ordered the men back to work, within sight of [his] covered
body." I14
Despite these compelling facts, the Court concluded that a strict limit on liability was necessary, even though
the factfmder in such a case would no doubt regard the plaintiff's distress as genuine and serious. 115 The "more
significant problem," in the majority's view (as written by Justice Clarence Thomas), was the prospect of
imposing "nearly infmite liability" on defendants for genuine claims brought by *495 plaintiffs.116 Justice
Thomas stressed that, unlike physical harm caused through impact, injuries produced through the mechanism of
fear or other distress can occur far from the time and place of the original accident. I17
Although I disagree strongly with the result in Gottshall, the administrative concern for line-drawing in mental
distress cases is not groundless. In recent years, courts have been faced with new types of mental distress cases,
in which, for example, plaintiffs seek recovery for their fear of contracting serious diseases such as AIDS or
hepatitis. I18 Plaintiffs now even sue for the trauma associated with causing injury, as when, for example, the
driver of a car who accidentally runs over a child pedestrian sues for his or her own guilt and anguish at being
the agent of death. I19 Given the proliferation of new claims, courts cannot escape the necessity of drawing a
line at some point. My argument is that they should determine that point with an awareness of the disparate
impact of the rules they select.
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The question is not whether the law will provide any compensation for genuine mental distress. Some legal
protection already exists, and has existed for quite some time. When plaintiffs urge recognition of a new claim
for emotional distress, they often stress that there is no comprehensive ban on recovery and highlight the illogic
of incomplete coverage.120Why, for example, will the law permit recovery *496 for mental distress when a
defendant acts intentionally, but not when the claim is for negligent infliction?121Or why may relatives recover
when a defendant mishandles a family member's corpse,122but not when a defendant negligently kills a family
member before their eyes? Concerns about fake injuries, the hypersensitive plaintiff, and tracing cause and
effect are often no more difficult in these contested contexts than in those contexts in which recovery has
already been permitted.l23 Even those commentators who are loath to extend liability tend to recognize that
these old arguments about problems of proving mental injury are now "regarded with some suspicion."l24
Rather, the crucial policy choices have to do with when to provide compensation, that is, in which contexts the
genuine mental distress suffered by victims is so compelling that it deserves recognition in law. This
complicated policy choice is hindered, rather than aided, by the existing hierarchy of types of injuries. There is
no blanket guarantee that physical harm will be worse than emotional harm or that injury to property will create
more suffering than injury to relationships, particularly when we realize that the severity of harm depends in
part on the social situation of the victim. Indeed, the disabled child who loses the care and guidance of her only
parent because of another's negligence may suffer a more grievous loss than the wealthy business owner whose
building is destroyed. The need to draw the line somewhere gives no guidance as to the wisdom of the current
limitations.
Under the surface of the administrative objections to extending liability for mental distress probably lies a more
fundamental objection about the desirability of affording monetary compensation for *497 emotional distress,
even when it is clear that plaintiffs injuries are genuine, sufficiently serious to warrant legal attention, and
properly attributable to the defendant's wrongful conduct. Many people recoil from reducing emotions and
relationships to a dollar figure, and consider it degrading and perhaps even immoral to evaluate human life and
human relationships according to commercial rneasures.izs The popular cynicism surrounding the tort system
may in part reflect the belief that plaintiffs who seek large sums for intangible injuries are the least deserving,
that their very willingness to exploit the system is a testament to the superficiality of their injury.
A standard response to this "money cannot buy love" argument against damages for emotional distress is that it
is too late to complain about such a basic feature of the torts system, unless one is prepared to do away with
large areas of tort liability.l26 Few people would now question whether there ought to be a cause of action for
the wrongful death of children, although many once hesitated to commodify the parent-child relationship by
placing a monetary value on children's lives.127Further, courts now generally agree that parents ought to be
afforded some recovery in wrongful-birth claims, at least to offset the extraordinary expenses of raising a
disabled child.128The fear that tort judgments will stigmatize children and diminish the value of the parentchild relationship has generally given way in the face of the need for compensation and a sense that exonerating
defendants in *498 such cases would be unjust.izs In short, the fact that money is inadequate compensation
does not mean that denial of recovery is preferable. Money damages may be the best we can do.
The question of whether or not to provide money compensation for emotional harm poses a classic "dilemma of
difference."130 If courts legally recognize .such claims and award damages, they risk commodifying and
depersonalizing emotions and relationships.131 This danger is of particular concern for feminists, because
women have taken on the lion's share of the emotional work in our society and are more frequently the
caretakers of children, elderly parents, and other dependent persons.l32 The irony is that legal recognition of
injury may serve to trivialize, or at least distort, women's suffering.
One eloquent critic of affording money damages for emotional and relational injuries, for example, has
expressed the concern that such awards send the message that "[a]ll relationships have a monetary equivalent
and hence can be bought and sold."l33 The award of damages may further imply that it is appropriate to rank
intimate relationships along "a single scale," based on the assumption "that an impaired partner will be
discarded, like any other consumer product in our throwaway society."l34 The award of tort damages must
prompt us to ignore the special, individualized qualities of relationships.
On the other hand, if we do not give adequate legal recognition to claims for emotional harm, women's
suffering may become invisible, and the material hardships women face will certainly not be reduced by
denying monetary relief. The dilemma arises because both strategies have the potential to backfire and harm the
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"different" group in the process.
Double binds or dilennnas of difference such as this have been described by philosopher Marilyn Frye as one of
the "most characteristic *499 and ubiquitous features of the world as experienced by oppressed people."135
Given the social inequality of women in the marketplace and in larger society, it is hardly surprising that the
policy choices offered in this area of tort law each carry potential hazards. The commodification dilennna posed
with respect to damages for emotional distress is not intrinsic to tort law, but stems from women's marginal
status in our culture.
When faced with dilemmas of difference, feminist scholars have tried to escape the horns of the dilennna by
scrutinizing the terms underlying the basic choices.136 The way out of the dilennna of difference related to
emotional distress claims is not to choose either commodification or legal nonrecognition, but to question
whether and why legal recognition must result in commodification in the specific context. My hypothesis is that
legal claims for emotional distress have been devalued in part because they are associated with female
plaintiffs. In a less biased, more inclusive tort system, claims for damage to emotions and relationships would
not be viewed either as property rights or commodities, on the one hand, or as lacking in value, on the other.
Instead, in a specific context, the decision to recognize a right to compensation would depend more on whether
the law wished to validate the damaged relationship or to acknowledge the reasonableness of a plaintiffs
emotional response. If the balance was not so weighted against emotional harm in the firstplace, the Supreme
Court's ruling in Gottshall, for example, might have turned on whether the law ought to encourage coworkers to
care for and worry about each other's safety and health or whether it is reasonable for employees to be
distressed when they are ordered to work around the corpse of a fellow worker. 137
With respect to the classification of mental distress as a type of harm worthy of legal notice, the law has
gradually moved from no recognition to partial recognition. Categorical denials of recovery *500 have been
replaced by a welter of special, onerous requirements placed on recovery of this "nonprivileged" type of harm.
It has not been a straight-line trend toward liberalization. Instead, the high-water mark for plaintiffs probably
was reached in the 1970s, before the more conservative reaction in the 1980s led to successive waves of tort
reforms favoring defendants.138 The many doctrinal developments have not, however, dislodged the basic
hierarchy. It is still much easier to recover for physical injury and property loss than for mental distress.
Like emotional harms, relational injuries continue to rank at the bottom of the legal hierarchy of injuries. At
different historical periods, certain relational claims have gained visibility, but there has never been widespread
legal protection for this type of injury. Many of the old intentional torts which sought to protect intimate and
family relationships, such as criminal conversation,139 seduction.iao breach of a promise to marry,141 and
alienation of affections,142 have either been abolished143 or have little impact in the law. Notably, there has
been no development comparable to the emergence of the tort of intentional infliction of mental distress that
provides general protection *501 against intentional interference with important relationships.144 Although
there has been some modest growth in the recognition of negligent infliction of relational injury, the law is still
characterized by discrete, narrowly bounded causes of action.
The two most important contemporary legal bases for compensation for negligent interference with
relationships--wrongful
death and loss of consortium--did not exist in their current form at common law.
Relatives had no common law right to recover for wrongful death of a family member.145 Claims arising from
nonfatal injuries were limited to a husband's claim for loss of his wife's services, sex, and society, and a
father's claim for loss of his child's services. Both claims were likened to a master's claim for deprivation of his
servant's services and characterized as a material loss to the "owner."146 Both claims were also given only to
the dominant party: A wife or child suffered no legally cognizable relational injury.147 The one-sided nature of
these claims made it difficult to characterize them as relational injuries, at least insofar as relational harms rest
on a recognition of interdependency *502 among persons, distinct from both individual property rights and
emotional harm.
Under current negligence law, courts routinely allow claims for wrongful death148 and spousal consortium on a
gender-neutral basis.149 In its updated form, the loss-of-spousal-consortium
claim has lost its property-like
character, especially because most states now hold that the primary accident victim, rather than the consortium
claimant, has the right to recover for loss of household services.150 Nonetheless, it is still fair to say that
recovery for relational injuries remains at the outer margins of the law.
In most states there is no cause of action for the loss of companionship

and society of family members other
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than spouses. Consistent protection for loss of consortium of children, parents, grandparents, and siblings is
notably lacking.I51 Recovery virtually never extends beyond traditional relationships.I52
Even legal
commentators rarely debate the merits of affording compensation for relational injuries to the partners in samesex or other nonmarital relationships, or for damage to life-long friendships. In life, the existence and quality of
these intimate human relationships may well be essential to a person's happiness and well-being. Tort law,
however, generally treats relational injuries merely as supplemental to "primary" claims for physical harm,
serving principally to increase the total recovery for the family unit.
*503 The hierarchy of types of injuries is perhaps most evident in the typical law school curriculum,
particularly if we focus on what is left out as well as what is covered in the classroom. My impression is that
most first-year torts courses focus almost exclusively on the "privileged" types of injury, omitting extensive
discussion of such topics as wrongful death, loss of consortium, and negligent infliction of mental distress.I53
The message is that "real" injuries involve physical harm and loss of property and that we should be more
skeptical about the legitimacy or worth of claims of emotional loss or relational injury.
B. Ranking Types of Damages
The implicit hierarchy of types of damages, which ranks pecuniary over nonpecuniary damages, is of more
recent origin than the hierarchy of injuries. At first blush, this hierarchy may appear to duplicate the hierarchy
of types of injuries in that both privilege tangible over intangible harms. However, it is important to note at the
outset that many types of injuries give rise to both pecuniary and nonpecuniary damages. Thus, for example,
plaintiffs who suffer physical injury not only seek recovery for pecuniary damages consisting of medical
expenses, wage loss, and loss of future earning capacity, but also for nonpecuniary damages for pain and
suffering and loss of enjoyment of life. A plaintiff suing for negligent infliction of mental distress is likely also
to have medical expenses and loss of income; a wrongful death beneficiary may recover for loss of pecuniary
support and maintenance as part of the relational injury.I54 The hierarchy of damages thus operates within the
categories of types of harm to give higher priority to the pecuniary or economic aspects of the damage claim.
The implicit hierarchy of damages is most evident in statutory proposals for tort reform and judicial
pronouncements
rejecting challenges to reform measures. Beginning with the movement for workers'
compensation, tort reform has most often targeted nonpecuniary *504 damages, suggesting that these damages
are somehow less essential to a fair system of compensation than damages for economic 10SS.I55To be sure,
workers' compensation and automobile no-fault schemes were not designed to disfavor plaintiffs: the quid pro
quo for giving up noneconomic loss was a quicker recovery for plaintiffs who were no longer saddled with the
difficult task of proving negligence. Nevertheless, these insurance systems reflected a choice to curtail recovery
for nonpecuniary loss, and thus implicitly set a higher priority on recovery for pecuniary loss.
The two more recent waves oftort reforms--those spurred by the medical malpractice "crisis" of the 1970s and
the litigation explosion of the 1980s-- clearly follow the damages hierarchy. Together, they provided the
political impetus for a variety of statutory caps on noneconomic damages, particularly in actions against health
care providers. By 1990, some kind of cap or limit had been enacted in well over half of the states, some
extending to all personal injury suits.ise Most recently, there has been growing support for federal legislation
that would force all the states to cap noneconomic losses in health-care-liability actions. 157
This sharp curtailment on noneconomic damages, particularly without the quid pro quo found in earlier reforms,
has prompted constitutional challenges based on various grounds, including the rights to jury trial, equal
protection, due process, and access to the courts. So far, the results are mixed, with no clear determination of the
legality of caps. 158 However, the debate has provided an occasion for some courts to validate the legislative
priorities and express a clear preference for economic damages over noneconomic damages. Thus, in upholding
a statutory cap, the California Supreme Court voiced its approval of the position taken in an ABA report on
medical malpractice which flatly declared that "'the first priority of the tort system is to compensate the injured
party for the economic loss he has suffered.'"159 It further impugned the status of noneconomic *505 damages
by asserting that, despite being well-established in the law, noneconomic damages were suspect. Citing legal
commentators and a dissenting opinion by Justice Traynor.teo the court stated:
Thoughtful jurists and legal scholars have for some time raised serious questions as to the
wisdom of awarding damages for pain and suffering in any negligence case, noting, inter alia, the
inherent difficulties in placing a monetary value on such losses, the fact that money damages are
at best only imperfect compensation for such intangible injuries and that such damages are
generally passed on to, and borne by, innocent consumers.I61
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The New York Court of Appeals expressed similar sentiments when it held that there could be no recovery for
loss of enjoyment of life unless the plaintiff had "some cognitive awareness."162 This time the court
downgraded recovery for noneconomic loss by asserting that it "stands on less certain ground than does an
award for pecuniary damages," and rests on the "legal fiction" that money damages can compensate for such
harms as pain and suffering and loss of enj oyment of life. 163
The judicial mistrust of noneconomic damages has been echoed by the torts establishment, particularly by those
who approach torts from a "law and economics" bent.I64 Their influence has been felt by *506 the American
Law Institute, as evidenced by a 1991 report addressing awards for pain and suffering.165 The authors'
commitment to the hierarchy of damages is most evident in the structure they selected to examine the issue. The
report deals at length with the question of whether there should be any award for pain and suffering, discussing
the possible abolition of noneconomic damages quite seriously.166 Although the authors fall short of
recommending total abolition,167 they include no comparable discussion of the wisdom of expanding recovery
for noneconomic damages. The report contains no treatment, for example, of whether the law fails to
compensate for important noneconomic losses experienced by victims of negligence or other fault. What is
presented as a balanced discussion of the issues is actually quite skewed. The wisdom of the hierarchy of
damages is largely presumed, with the focus on the more limited question of how far the law should cut back on
its traditional rules governing noneconomic loss.168
The latest academic skirmish over the propriety of noneconomic damages has generated a wider debate over the
nature of compensation generally, particularly whether money damages are appropriate when an injury, such as
the loss of society of a child, is not reducible to a monetary figure.169 These days, defendant-oriented
commentators *507 most often stress the imprecision of nonpecuniary awards and argue that they do not really
serve the purpose of restoring plaintiffs to the position they were in before the accident.170 Those scholars less
committed to downsizing tort judgments emphasize the expressive function of law. They stress that tort
judgments are not only about money, even though the award of damages is the principal tort remedy. Instead,
they argue, a judgment also functions as a way of demonstrating the importance we place on human
relationships and on legal rights. These interests may deserve legal recognition, even though they may lack
precise market valuation. 171
Not surprisingly, the debate about nonpecuniary loss echoes many of the arguments and counterarguments
surrounding the debate about recovery for emotional distress. The debates have evolved in similar ways: The
older skepticism about the genuineness of nonpecuniary injury surfaces less frequently, and the judicial
sentiment that only weak or idiosyncratic plaintiffs suffer this type of harm is less apparent in recent cases.
Contemporary courts, for example, are less likely to ask the rhetorical question: "What manly mind cares about
pain and suffering that is past?"I72
Instead, the current controversy seems fixated on the lack of measurability of nonpecuniary loss and the
commodification dilemma, *508 as discussed above.173 Reminiscent of the mental injury/physical injury
distinction, there is a tendency to discuss the two types of damages as if they were dichotomous, exaggerating
both the ease of measuring pecuniary losses and the difficulty of precisely measuring nonpecuniary losses.
Thus, it is not always acknowledged that it is often very difficult to calculate loss of future earning capacity174
or other future pecuniary losses. Nor is it always understood that damages for pain and suffering are not wholly
unpredictable, but rather depend to a significant degree on the severity of the injury.175
Undoubtedly there is considerable variation among different juries in their precise valuation of what might
appear to be comparably severe injuries.176 This lack of "precision," however, may be regarded as either a
major flaw of the torts system or one of its virtues, depending on one's perspective. The growing conventional
wisdom among economics-minded academics is that the variation in tort awards proves that the system is
inequitable because like harms are not treated alike.177 The problem with this general position is that there is no
consensus that an individual who suffers a certain type of injury, of a specified severity, will experience the
"same" pain and suffering as another person who sustains a similar physical injury. Pain and suffering are
highly individualistic and, as one commentator notes, "there is no objective test that measures the severity of the
victim's pain-and-suffering
injury."178 Thus, the failure to achieve precision in the evaluation of similar
injuries, from one perspective, looks more like a refmed analysis of highly individuated injuries from another
perspective. Unless we are to blame plaintiffs for not experiencing *509 the modal amount of pain and
suffering--in short, for being individuals--there is nothing particularly troubling about variations in pain-andsuffering awards, except, of course, for those cases in which we believe that the jury has awarded an
unconscionably high or low award.
It is also not surprising that awards for pain and suffering are highly variable, because there is no external
market that fixes the price of such injuries. To my mind, this is a positive feature of our current system, rather
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than a shortcoming. Reliance on market prices tends to perpetuate disparities correlated to gender, race, and
other nonprivileged statuses in society. A critic of market reliance, Richard Abel, has argued against the
conventional wisdom that the market ought to be the benchmark by which we judge the virtues of the torts
system. He asserts:
Tort damages deliberately reproduce the existing distribution of wealth and income. Those who
question its legitimacy may be troubled that the state is using its coercive power to re-create
inequality. Furthermore, the cost of preserving privilege is borne by everyone buying liability
insurance, purchasing products and services, and paying taxes. Thus, all insured car owners pay
the cost of compensating the privileged few who drive Rolls-Royces or earn half a million
dollars a year. They also pay for the superior medical care consumed by victims from higher
socioeconomic strata.179
The nonmarket character of the pain-and-suffering element thus provides a modest corrective to the status quo
nature of the current system of tort damages that generally replicates the market.180It provides an opportunity
for a jury to express that a plaintiff's injury is significant, even if that person is unemployed, is treated at the
charity hospital, or possesses few valuable assets. Whether one is a critic or supporter of nonpecuniary awards
may ultimately depend on one's view of the market. For those who start from the premise that the market
naturally erodes cultural biases, nonpecuniary damages might seem suspect. If one's starting point is that the
market reflects and reinforces cultural biases and systems of privilege,I81 then nonpecuniary *510 damages
appear to be a moderating influence in the law that we should be reluctant to jettison or curtail sharply.
Perhaps the judicial and academic skepticism toward non-economic loss will not soon translate into further
erosion of the right to recover for nonpecuniary harm. At the least, however, a hierarchy of types of damages
has been erected. In addition to the dichotomies of physical/mental and property/relational, the dichotomy of
economic/noneconomic can now be pressed into service to justify decisions regarding tort relief. The recent
disparagement of non-economic loss as fictional--or unreal--legitimates a focus on "real" (i.e., economic) harm.

m. Disparate

Impact of Hierarchies of Value
In the abstract, the implicit hierarchies of value look neutral in the sense that they are not explicitly tied to any
gender, racial, or other group-based classification. Because all persons have a body, emotions, and personal
relationships, it might be thought that everyone possesses "privileged" and "nonprivileged" interests in equal
proportions. As they operate in social context, however, I argue that the hierarchies of value tend to have a
disproportionately negative impact on women. By disparate impact, I refer to the effects of a facially neutral
doctrine on women as a class or on certain subgroups of women.182My basic contention is that the important
and recurring injuries in women's lives tend either to be classified more often as lower-ranked emotional or
relational harms, or to take the form of noneconomic loss. The ranking thus assigned to "women's injuries"183
makes it more likely that relief will be denied or that recoveries will be devalued.
*511 Sometimes the disparate impact is a function of the operation of specific legal rules. For example, I will
discuss how the various restrictions on "bystander" recovery for mental distress disproportionately harm
women, and how a legislative cap on noneconomic damages in health-care-liability actions has an especially
harsh effect on low-income women. Sometimes, however, the disparate impact derives from the absence oflaw;
for example, the absence in many states of a cause of action for loss of filial consortium when a child suffers
severe injury. A complete denial of legal recovery to the caretaking parent disparately harms women because
the claim of filial consortium is one that implicates a particularly important interest in many women's lives.
In teasing out the disparate impact in tort doctrines, I do not make the claim that every legal rule that has a
disparate impact on women should be invalidated. Even under Title VII analysis, policies that produce a
disparate impact are lawful if they can be justified as necessary to further other legitimate aims, such as
productivity and efficiency.I84 Instead, my objective is the more modest one of broadening our analysis. The
advantage of a disparate impact analysis is that it encourages a critical evaluation of the boundaries of tort law.
It asks us to imagine how women evaluate the tragedies and pain in their own lives--for example, the death or
injury of a child, the experience of sexual exploitation, or the pain of infertility--compared to the value that is
assigned under law by the tort hierarchies.
The three examples of disparate impact I discuss below represent just the beginning of such an analysis of tort
law. Each has already been noted in the critical scholarship as an instance of gender bias in tort law. By
West'lall,lNext" © 2010 Thomson Reuters. No claim to original U.S. Government Works.

95

THE ARCHITECTURE

OF BIAS: DEEP STRUCTURES

IN TORT LAW, 146 U. Pa. L. Rev. 463

collecting and grouping the examples, I hope to show how the use of disparate impact analysis allows us to
tease out the male bias in tort law, and how we should use such analysis routinely to evaluate the success of tort
doctrines or the desirability of tort reforms.
*512 A. Primary Caretakers
The care of children in our culture has been disproportionately assigned to women.18S This means that mothers,
grandmothers, and other female relatives tend to spend more time with children than do their male counterparts.
As their primary caretakers, women have a greater responsibility for the safety and happiness of children on a
daily basis and are likely to place a very high value on the emotional and relational ties to the children under
their charge.186 This does not mean that men do not care for or love children. Rather, my claim is that the social
assignment of child-care responsibilities to women has important implications for tort law.
When a child suffers injury or dies, it can be expected that those who have special responsibility for caring for
the child will also suffer a grievous injury. After a serious accident, the caretaker must learn to deal with the
child's resulting physical disability and the enormous change in daily routine that often occurs. Additionally,
the injury is likely to produce a significant change in the quality of the relationship; the caretaker will often
experience grief, guilt, and anxiety as a response to the tragedy. For both the caretaker and the child, such an
accident can be a life-altering event.187
Tort law most often treats the caretaker's losses as derivative or secondary, failing to recognize the full extent of
the caretaker's relational and emotionalloss.188 Lucinda Finley has noted that the law's *513 reluctance to
recognize a cause of action for loss of filial consortium has a disproportionate impact on women in their roles as
the primary caretakers of children.189 The denial of the claim also devalues the activity of raising children.
Admittedly, the child's "primary" claim may include an amount for medical and other rehabilitative expenses
associated with the child's physical injury, and for the mental and relational harm suffered by the child.190 But
the devastating impact the accident has on the daily life of the caretaker is eclipsed when there is no separate
claim for loss of consortium. In popular culture, the role of the "soccer mom" 191is valorized and much is made
of the importance of women making it their first priority to raise children. However, the hierarchy of tort claims
does not so highly value the contributions of parents and other caretakers: The most painful event in a
caretaker's life may not be actionable in tort.
Similar to the devaluation processes discussed in the beginning of this Article,192 the devaluation of child
rearing harms individuals of both sexes who devote a significant portion of their lives to this activity. This
gender-linked
devaluation of an activity traditionally associated with women, and still carried on
disproportionately by women, resembles the dynamic underlying comparable worth theory. 193In *514 this way,
tort law contributes to the inferior status of women's work and arguably perpetuates the assignment of this work
to women.
In addition, because even those states that permit loss of filial consortium claims limit the cause of action to
biological or adoptive parents, the harm to others who take on primary caretaking roles gets no legal
recognition. This limitation likely has a disproportionate impact on African-Americans and other ethnic groups
in which extended family members-most often grandparents-often
have the primary responsibility for raising
children.194 This racially disproportionate impact was recognized in a related context in 1991 when Louisiana
codified its rules regarding recovery for bystanders who witness an injury to a family member. The original bill
restricted recovery to members of the nuclear family, consistent with the state's scheme for wrongful death
recovery.19S The bill was amended to include grandparents as potential plaintiffs when an African-American
legislator pointed out that he had been raised by his grandparents and that such a pattern was common in the
black community.196 However, Louisiana did not also expand its rules regarding who may recover for loss of
consortium to include grandparents as well, creating the anomaly that only grandparents who witness an injury
have a legally recognized cause of action. Similarly, most states have left the scope of the consortium claim to
the courts, which have refused to extend consortium claims beyond the nuclear family, perhaps not fully
appreciating that families may be defined differently in different communities.197
Finally, restrictive doctrines like the "danger zone" rule, governing recovery for negligent infliction of mental
distress, tend to hurt mothers disproportionately as the classic "bystanders." The danger-zone limitation denies
recovery to a parent who witnesses her child's negligent killing or injury, unless the parent's life is also
imperiled.198 *515 My research on bystander cases199 details how this legal distinction between "fear for
oneself' and "fear for another" discounts the importance of a caretaker's relationship to a child.200 The
distinction also denies legal recognition for one of the most highly foreseeable impacts of the negligent killing
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or death of a child: that a nearby parent or other person responsible for the child will be traumatized when they
witness the accident. The witnesses to accidents involving children are frequently female caretakers.
Particularly because most jurisdictions deny recovery for loss of filial consortium, the restrictions on bystander
recovery further marginalize the caretaker's injury, providing no protection for either the relational or the
emotional aspects of the harm.
B. Sexual Harassment
Tort law has never provided a solid basis for recovering for sexual harassment. This significant gap in the law is
largely a product of the nonprivileged status of emotional harm. Although some harassment takes the form of
physical contact amounting to battery or assault, the far more common type of harassment consists of claims of
hostile working or educational environments,20 1 and involves verbal conduct and patterns of abuse that do not
fall neatly into the traditional intentional tort categories. It is telling that no legal category captures the full
dimensions of sexual harassment as an injury. Tort law treats it primarily as a dignitary harm under the rubric of
emotional distress.
The numerous empirical studies of sexual harassment in the workplace indicate
harassment victims are women,202 although there is now growing recognition of
same-sex sexual harassment of men by male supervisors and coworkers.203 The
harassment is thus of special importance to women; any lack of protection tends to
impact on women.

that the vast majority of
the phenomenon *516 of
law's treatment of sexual
have a profound disparate

Catharine MacKinnon was the first to recognize the inadequacy of tort law as a remedy for sexual harassment.
Indeed, her argument for recognition of a civil rights claim under Title VII was based, in part, on the structural
deficiencies of tort law.204 When making claims for intentional infliction of mental distress, victims of sexual
harassment face an initial hurdle of proving that the defendant's behavior was "outrageous."205 Although some
plaintiffs have overcome this obstacle,206 most courts still do not regard sexual harassment as per se outrageous
conduct,207 with the result that the scope of liability under *517 tort law is even more restrictive than that
provided under Title VII208 and similar state antidiscrimination statutes.
This disparity in coverage has substantive as well as procedural disadvantages, because the newly expanded
civil rights remedies under Title VII impose a cap on compensatory and punitive damages for harassment
victims.209 This means that, unless the plaintiff can meet the more onerous requirements of proof for intentional
infliction of mental distress, she may not receive full compensation for her injury. Moreover, outside the
employment and educational contexts, there is generally no special statutory protection against sexual
harassment. Tort law often provides the sole measure of protection for women who are harassed on the
street,210 or who suffer from sexual exploitation by professionals such as divorce lawyers and physicians.2II
Perhaps even more significant than the special hurdles placed on the recovery for intentional infliction of mental
distress is the law's failure to provide consistent recognition of claims for negligent infliction of mental distress
stemming from sexual exploitation and harassment. The Texas Supreme Court recently debated the gender
impact of recognizing such claims. In Boyles v. Kerr, the majority denied the mental distress claim of a
nineteen-year-old woman who suffered *518 mental distress when she learned that the defendant had secretly
videotaped them having sexual intercourse and then showed the tape to his friends.212 Over the strong dissent of
Justice Spector,213 the only woman on the Texas Supreme Court, the majority abolished the claim for negligent
infliction of mental distress.214 Spector pointed out that the majority's action had a disparate effect on women
as a class and stressed that recovery under intentional tort theories was "'seldom successful."'215 Her opinion
represents the most thorough judicial analysis of gender-linked devaluation through marginalization of claims
for mental distress:
It is no coincidence that both this cause and Boyles involve serious emotional distress claims asserted by
women against men. From the beginning, tort recovery for infliction of emotional distress has developed
primarily as a means of compensating women for injuries inflicted by men insensitive to the harm caused by
their conduct. In "[t]he leading case which broke through the shackles," [ Wilkinson v. Downton, 2 Q.B.D. 57
(Eng. 1897)], a man amused himself by falsely informing a woman that her husband had been gravely injured,
causing a serious and permanent shock to her nervous system. Similarly, in the watershed Texas case, [ Hill v.
Kimball, 13 S.W. 59 (Tex. 1890)] a man severely beat two others in the presence of a pregnant woman, who
suffered a miscarriage as a result of her emotional distress ....
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I do not argue that women alone have an interest in recovery for emotional distress. However, since the
overwhelming majority of emotional distress claims have arisen from harmful conduct by men, rather than
women, I do argue that men have had a disproportionate interest in downplaying such claims.
Brutish behavior that causes severe injury, even though unintentionally, should not be trivialized. Foreclosing
recovery for such behavior may prevent litigation of frivolous claims; but it also denies redress in exactly those
instances where it is most needed.216
The availability of a negligence cause of action is especially important in cases of sexual harassment because
defendants often claim *519 that they intended no harm, that they were merely joking, or that they did not fully
appreciate the impact of their conduct. Empirical research documents a "two worlds" phenomenon in which
men and women often make significantly different assessments of the acceptability of sexually related conduct.
Generally, women are more likely to regard sexual conduct in the workplace as offensive, while men are more
likely to mistake friendliness for seduction.217 Negligence liability is designed to assure that a minimally
acceptable level of conduct is imposed through legal sanctions, thus recognizing that the greatest harms are
often inflicted through ignorance, carelessness, or disregard of the interests of others. When the law withholds
this measure of protection from sexual harassment victims, it fails to respond adequately to a serious, recurring
injury in the lives of women.
C. Health Care
In the past two decades, "tort reform" has come to mean initiatives to limit tort liability in response to what
some business representatives and others regard as a litigation explosion, composed of frivolous suits and
excessive jury awards. Despite several very convincing studieszts disputing the existence of the crisis and
defending the jury system, the pressure to cut back on plaintiffs' rights has not abated. Starting at the state level
and now gaining momentum at the federal *520 level,219 proponents have targeted products liability and
medical malpractice as sites for reform, with a particular focus on noneconomic and punitive damages. For
example, one federal proposal that has received much attention would cap noneconomic losses in "health care
liability actions," defined as cases of medical negligence or products liability cases involving a medical
product.220There are also proposals to cap punitive damages, either by imposing a dollar limit (e.g., $250,000),
or by limiting punitive damages to two or three times the economic loss, regardless of the wealth or size of the
defendant.221
For the first time in the long debate over tort reform, critics of the cutbacks have begun to assess the gender
impact of the various proposals. The most extensive study, by Thomas Koenig and Michael Rustad,
demonstrates that women stand to lose more when "nonprivileged" types of damages are curtailed, particularly
in actions involving health care.222 Their study revealed that two out of three plaintiffs receiving punitive
damages in medical malpractice litigation are women,223often in gender-linked cases involving mismanaged
childbirth, cosmetic surgery, sexual abuse, and neglect in nursing homes.224 Critics have also noted that much
of mass tort litigation has centered on women's reproductive health and other gender-linked injuries, including
the Dalkon Shield, Norplant, super-absorbent tampons, and breast implant litigation. Measures targeting noneconomic awards for health-care liability thus threaten to curtail this new focus on gender-specific injuries.225
The Koenig and Rustad study also showed that capping noneconomic damages for pain and suffering and loss
of enjoyment of life would have a disparate effect on women because the non-economic portion of the tort
award is crucial for women plaintiffs. Because of their depressed wages and unpaid responsibility for child
*521 care and housekeeping, women plaintiffs, as a group, tend to have smaller economic losses than men of
the same age.226 Even physical injuries to women may not translate into large awards for medical expenses,
particularly if there is no current treatment for the condition. Thus, when a housewife suffers reproductive
injury from being forced to undergo a hysterectomy caused by damage from an IUD, the primary measure of
her injuries will be noneconomic.227 The proposed cap on noneconomic damages in health-care actions thus
would have a doubly negative effect on women because it would restrict an important element of damages in
the very cases women tend to bring.
This latest round in the debate over tort reform underscores the significance of noneconomic damages to
women. Noneconomic damages serve to offset the disproportionately low value placed on women's claims
when the measures are solely economic. They also serve as the only means of expressing the value of certain
gender-linked reproductive injuries, such as the loss of fertility. The recent legislative and judicial trend to
solidify the implicit hierarchy of damages and to privilege economic over noneconomic damages thus has the
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potential to further slant the torts system against women's interests.
IV. Social Construction of Categories: The Conceptual Vicious Cycle
My claim that the basic tort hierarchies of value are "gendered" to the disadvantage of women creates
something of a paradox. Contemporary judges and legislators most often profess a commitment to gender
equality and neutrality; few would openly rely on gender differences to justify either denying women's claims
or discounting their injuries. This suggests that the mechanisms that maintain the gendered hierarchies of value
are more subtle, that devaluation is accomplished through a nondeliberate process that may not look like *522
prejudice, hostility, or bias. The source of the bias is not bigotry, but rather cognitive processes that influence
everyone's thinking.228
It is at this point that critical theory figures most explicitly in my analysis.229 As I have described the
hierarchies of value, they not only set up a ranking of different types of injuries and types of damages, they also
establish pairs of opposites or dualisms. Embedded in the hierarchies are three contrasting categories:
physical/emotional,
property/relational,
and economic/noneconomic.
It is important to notice that these
categories are themselves gendered. By gendered, I mean that if we were asked to link each type of damage or
harm with the adjective "male" or "female," there would be widespread agreement that the left side of the pair
(physical, property, economic) should be labeled "male," while the right side of the pair (emotional, relational,
noneconomic) should be labeled "female."
Many people, myself included, might wish to resist the normative implications of gendering the pairs in this
way: we would dispute that women are more emotional or that men have less concern for relationships.
Feminist and critical race scholars have also repeatedly pointed out that the labels do not fit many subgroups of
women.230 The stereotypes of domesticity, modesty, and emotionality do not often attach to African-American
and working class women, for example, *523 who have always worked outside their own homes and are often
stereotyped as coarse and material.zn However, my point in linking the basic tort categories to their respective
gender is to expose the dominant structures of thought, in part because such structures do not describe reality
for most people. The dominant ideology is not attuned to the life experiences, perspectives, or situation of the
most marginalized groups in society. Instead, the stereotypes of "women" are likely to reflect the dominant
thinking about white, heterosexual, middle-class women, the most privileged subgroup of women.232 All
persons, however, must learn the meaning of the dominant categories to live in a world not of our own
making.233 The very fact that at some level we "know" that emotions, relations, and noneconomic damages are
gendered female is highly significant. This conceptual linkage affects the way we see the world, including how
we categorize injury and harm.
In my study of tort law, the phenomenon that I have found to be at once the most interesting and the most
infuriating is what I describe here as the conceptual vicious cycle. This perceptual process categorizes injury
sustained by women as emotional, relational, or nonpecuniary, even when the same injury could, as a matter of
logic, be characterized as physical, pertaining to property, or pecuniary. In deciding how to categorize a loss, we
look not only in some abstract way at the nature of the injury, but also at who we believe is suffering the loss.
The conceptual vicious cycle makes the gender of the prototypical plaintiff affect the way we conceptualize the
nature of the harm.
The perceptual process I hypothesize here is akin to the process that occurs when people interpret ambiguous
behavior. Social psychologists have conducted experiments measuring human perception, asking their subjects,
for example, to describe an interaction between *524 two people involving a poke or a shove.234 The action is
ambiguous, in the sense that it could possibly be classified as benign (dramatizes, gives information, plays
around) or threatening (aggressive, violent, mean). The studies indicate that the race of the actor is important in
determining how the action will be interpreted or categorized. Thus, whites tend to interpret the ambiguous
behaviors of black actors as being more threatening and more hostile than the same behavior undertaken by
white actors. The race of the actor serves to activate a stereotype or cognitive association, such as linking blacks
to violence, that gives meaning to the behavior. The identity of the actor affects how we perceive the nature of
the action.
Moreover, if we accept that the gender of the prototypical plaintiff may likewise affect legal categorization,
legal categorization itself begins to look like an active process that involves human choice. In this way, we can
see that the basic legal categories in tort law are socially constructed. The deep structures of tort law are indeed
"man-made." This means, of course, that if we choose, they can also be reconstructed to fit better our notions of
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gender equity and fairness.
I first understood this process behind the social construction of basic tort categories when I read the opinions in
Lynch v. Knight, the old English case that stands for the proposition that mental disturbance *525 alone does
not qualify as a legally cognizable harm.235 Lord Campbell's opinion was the most revealing. In it, he discussed
the question of why men, but not women, could sue for "criminal conversation," the claim brought by a
husband against a man who had intercourse with the plaintiffs wife. Lord Campbell sincerely believed that
when a wife was not faithful to her husband, the husband suffered something akin to a permanent loss of
property.236 For Lord Campbell, the loss of the husband's exclusive sexual access to his wife was a material
harm. It was property-like in nature. However, when he analyzed the losses the wife suffered from her
husband's sexual betrayal, he saw only hurt feelings and emotional harm.237 The court described harm to the
wife as merely subjective and intangible.238 Today, most people would contend that adultery is adultery,
gender-neutral. In 1861, the gendered dimensions of adultery were apparently more visible.
The conceptual vicious cycle is still at work in the social construction of tort categories. I offer three more
recent examples of the cycle as it affects the three pairs of dualisms that form the hierarchies of value.
A. PhysicalJEmotionai
When experienced by women, the physical can become the emotional. My study of fright-based injuries
analyzed the classic "mental distress" cases involving female plaintiffs who suffered miscarriages and stillbirths
as a result of emotional trauma.239 In a very real sense, these plaintiffs suffered physical injuries. As many of
the early commentators pointed out, their cases could easily have been determined by the same principles and
doctrines applied to ordinary negligence litigation.zao Instead, their claims were classified as emotional harm
cases. In this one class of litigation, the law fixed on fright, the mechanism of the injury, rather than on the
ultimate physical consequences of the defendant's actions.241 Moreover, once classified as emotional, the
various restrictive doctrines governing this unprivileged *526 category of harm reduced the likelihood of
recovery. To some extent, the classification of fright-based physical harms as "mental distress" persists to this
day, as the organization of the basic torts casebooks and treatises demonstrates.242 When faced with a choice--a
choice that is inevitable when we construct categories--the law matched the type of injury (emotional) to the
prototypical plaintiff (pregnant woman).
Lucinda Finley has also discerned the operation of the vicious cycle at work in the law's treatment of women's
reproductive and sexualized injuries.243 Finley asserts that tort law tracks the medical profession and tends to
regard harm "to a woman's reproductive system or sexualized part of her body, like her breasts,"244 as an
emotional, rather than a physical, injury. As an example, she cites the prominent case of Payton v. Abbott Labs,
in which the court refused to allow women who were injured by the "anti-miscarriage" drug DES to recover for
"purely emotional" harm.245 The court characterized the women's harm as emotional, even though "many DES
daughters have malformations of their cervixes and uteruses, as well as cellular changes to the vaginal and
cervical lining"246 requiring extensive medical monitoring. A similar dynamic takes place when the effects of
physical deformities arising from breast reduction or enlargement surgeries are treated by the courts primarily
as emotional injuries.247 Finley's research on women's reproductive and sexualized injuries reinforces the basic
feature of the conceptual vicious cycle, showing that the characterization of the nature of an injury is an active
process capable of being influenced by the gender of the person suffering harm.
*527 B. Property/Relational
When a loss is experienced by a man, the law highlights its tangible and objective aspects and downplays its
intangible and relational features. The transformation which occurred with respect to the claim for loss of
spousal consortium248 suggests the operation of the conceptual vicious cycle. For as long as the claim was
given exclusively to husbands, it was regarded as a property right. Under this "material version" of the loss of
consortium, it was said that the husband owned the services of the wife, in much the same way that the master
owned the services of his servant.249 It did not matter that domestic services performed by a wife generally had
no market value and that, unlike the servant, the wife received no wages. When the law gradually evolved to
permit the husband to claim loss of sex and society, in addition to loss of household services, there was no
immediate change in the categorization of the harm.250 Nor was there a cognitive shift after the passage of the
earnings statutes which first afforded married women legal rights to the fruits of their own labor.251 Instead, the
one-sided property right in the husband persisted even with the erosion of coverture. Faced with the incongruity
of a husband's claim for loss of his wife's labor, the courts drew a distinction between paid wage labor, which
now belonged to the female worker, and unpaid household labor, which remained the property of the husband.
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Loss of services could thus still be claimed as an element in the husband's claim for loss of his wife's
consortium. Even though the claim clearly encompassed material and intangible elements, it survived as a
property right until well into the twentieth century.252 As *528 long as the consortium claimant was male, the
claim was not discredited for being intangible or relational.
In its contemporary gender-neutral form, however, loss of spousal consortium falls under the category of
relational harm. The courts are split as to whether economic harm from loss of services is still encompassed
within the claim. In its new "sentimental version," loss of spousal consortium is now precariously positioned as
the only relational injury which carries protection against negligent interference.253 As such, it is vulnerable to
the criticisms levied at other relational torts which have found little acceptance in the courts. Because the
property-like features of the claim disappeared when the claim was given to female plaintiffs, the claim lost the
privilege traditionally afforded to property. Because it is no longer gendered male, the injury has fallen in rank
in the hierarchy. The history of this tort suggests that what constitutes a "material" loss depends on the status of
the "property" owner.
C. EconomiclNoneconomic
Perhaps the most clear-cut example of the operation of the conceptual vicious cycle is the valuation of
household services, sometimes called "homemaker" services. For some time, feminists have observed that work
done predominantly by women may not be classified as "work."254 Until quite recently, the law placed no
economic value on a homemaker's domestic services, a category which encompasses not only cleaning the
house, but also caring for children and other dependents.255 This dramatic undervaluation of women's work has
had *529 consequences not only for distribution of assets upon divorce,256 when homemakers tried to
demonstrate their contributions to the marriage, but also has played a significant role in tort cases for wrongful
death and personal injury.257
Several of the final reports of gender bias task forces have discussed the continued devaluation of homemaker
services and the effects of such devaluation on stay-at-home mothers, employed women, and men. Plaintiffs'
attorneys believe that juries harbor negative stereotypes about the value of housework and impose artificial
ceilings on the value of a homemaker's life.258 There is even some evidence that, for comparable injuries,
employed women receive higher damage awards for pain and suffering than homemakers, suggesting that
negative attitudes towards this kind of work carry over to affect other elements of damages.259 The devalued
status of household services is a form of gender-linked devaluation that reduces awards for employed women
and men as well. Working mothers are often awarded paltry sums for their duties as homemakers.zeo and the
household tasks that men perform are sometimes invisible,261 reminiscent of the old common fiction that the
wife loses nothing of material value when her husband is injured.
*530 It is not surprising that what is classified as "economic" is tied to the market, leaving women undervalued
in the domestic sphere of the home and family. The recently erected hierarchy of damages is a more subtle way
of using men's activities as the sole benchmark of value.
Conclusion
There is less discussion these days about the redistributive potential of tort law. Perhaps we have given up on
the idea that the tort system can be used as a force for creating equality. By excavating the deep structures of
bias in tort law, I am suggesting a more modest goal. We should not accept the basic tort categories as neutral,
static, and essential. Instead, before making important decisions, we should interrogate tort categories to assess
their disparate impact on women, racial minorities, and other less privileged groups in our society. We should
also become more attuned to the way our categories are already influenced by the gender or race of the victims.
I am particularly critical of the implicit hierarchy of types of injuries. The current skepticism toward
compensation for emotional and relational harms is disproportionate: It discounts the importance of these
injuries in the lives of tort victims and places too much emphasis on general fears of unlimited liability and
concerns about difficulties of administration. This is not to say that all claims for genuine mental distress or
demonstrable injuries to human relationships ought to be compensable in tort. We need some workable
limitations on liability. My quarrel with the current system is that, through reliance on the implicit hierarchies,
we are apt to shortcut difficult judgments about which claims deserve legal recognition, simply by presuming
that certain types of injuries, on a categorical basis, are less worthy. If, as I contend, the basic categories of
physical injury, property damage, emotional harm, and relational harm are themselves infected with gender and
race bias, we should be wary of such categorical thinking.
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Similarly, the recent movement to discredit awards of nonpecuniary damages and to solidify a hierarchy of type
of damages which further privileges economic loss seems misguided. Tort reform should further objectives
other than the impulse to downsize awards by targeting the noneconomic component of tort judgments. The
recognition of noneconomic loss, like the partial acknowledgment of emotional and relational harms, is one
feature of the current system that ameliorates bias against women and racial minorities. We should *531
hesitate before enacting reforms that will intensify the disparate impact on nonprivi1eged groups, and instead
consider reforms that counteract the implicit biases in the system. If caps on recovery are still thought to be
desirable, for example, a more appropriate target might be loss of future earning capacity, a component of the
damage award that has a greater impact on plaintiffs from more privileged groups.
My goal in this Article, however, is not to endorse or resist specific proposals for tort reform. Instead, my points
are more general. I believe it is desirable to develop the habit of routinely assessing the differential effects of
tort rules, to be cognizant that basic legal categories are social constructions that are tainted by gender and race
bias, and to advocate gender and race equity as an independent goal of our torts compensation system. I wish to
expose the hierarchies of values in the hope that, once they are made more visible, we will not be so impressed
with what we see.
Footnotes
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Professor of Law, University of Pittsburgh. I am especially indebted to Jody Armour for his many insights and
questions that contributed so much to this manuscript. Special thanks as well to Anne Schiff, Peter Shane, Lu-in
Wang, Lester Olson, Katherine Franke, Karla Fischer, Leslie Bender, and the participants of the feminism and
critical race workshop at the University of Arizona. I also benefited from comments from colleagues attending the
critical perspectives panel of the AALS Torts Conference organized by Deborah Merritt. Finally, I would like to
thank Douglas Scott, my research assistant, for his hard work, critical analysis, and quantitative expertise.
At common law, only the husband had a cause of action for loss of consortium when his wife suffered a nonfatal
injury. The husband's claim was originally for loss of his wife's services, likened to the master's claim for loss of
his servant's services in cases where the servant suffered physical injury. The husband's claim was gradually
expanded to include recovery for the "three Ss": loss of sex, society, and services. Beginning in the 1950s, most
states expanded the claim on a gender-neutral basis to permit wives to recover for losses they sustained when their
husbands were injured. See W. Page Keeton et al., Prosser and Keeton on the Law of Torts 931-32 (5th ed. 1984);
Wex S. Malone, Torts in a Nutshell 56-57 (1979) (discussing the rights of husbands and wives to recover losses
suffered through injuries to their spouses). The most pressing issue today is whether courts should further expand
the claim to unmarried intimates, including same-sex couples who are not permitted to marry. See, e.g., Elden v.
Sheldon, 758 P.2d 582, 588-90 (Cal. 1988) (denying loss-of-consortium claim to unmarried cohabitants).

2

As the "head and master" of the household, the father was originally the only parent allowed to sue for the loss of
his child's services. The father's claim for services was an outgrowth of his right to custody of unemancipated
children. Mothers had a right to recover when their children were negligently injured only if the father was dead or
had abandoned the family, or if the parents had never married. See Malone, supra note 1, at 57-58 (discussing a
parent's right to recover losses suffered through injury to a child). Today, in those states that recognize the claim for
loss of a child's consortium, including the intangible elements of loss of companionship, society, and affection, the
claim is generally accorded to both parents. See, e.g., Shockley v. Prier, 225 N.W.2d 495, 501 (Wis. 1975)
(recognizing that both parents of an injured minor "may maintain a cause of action for loss of aid, comfort, society
and companionship"); Keeton et al., supra note 1, at 934-35 (noting that the courts have shown "considerable
willingness" in recent years to allow both parents to recover for loss ofa child's consortium).

3

The Civil Rights Act of 1866 first addressed civil disabilities that had excluded blacks from the protection of the
civil courts. It guaranteed that "[a]ll persons ...shall have the same right in every State and Territory to make and
enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for
the security oftheir persons and property as is enjoyed by white citizens." 42 U.S.C. §1981(a) (1994).

4

The doctrine of marital unity or coverture suspended women's legal identity during marriage. With few exceptions,
married women could not sue in their own right and were dependent on their husbands' legal initiatives on their
behalf. See 1 William Blackstone, Commentaries *430-31 (discussing feme-covert, the incorporation of a woman's
"legal existence" into her husband's, and its effect on a woman's right to sue). Gradually, in the mid-19th century,
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states passed Married Women's Property Acts and earnings statutes, which afforded a measure of legal autonomy to
women. See Richard H. Chused, Married Women's Property Law: 1800-1850,71 Geo. L.l 1359, 1423-24 (1983);
Reva B. Siegel, Home as Work: The First Woman's Rights Claims Concerning Wives' Household Labor, 18501880, 103 Yale L.l 1073, 1112-205 (1994) (tracing the development of marital joint-property laws in 19th-century
America); see also Richard H. Chused, Late Nineteenth Century Married Women's Property Law: Reception of the
Early Married Women's Property Acts by Courts and Legislatures, 29 Am. J. Legal Hist. 3, 8-30 (1985) (discussing
the legal history of Oregon's married women's property laws).
5

See, e.g., Edmonson v. Leesville Concrete Co., 500 U.S. 614, 631 (1991) (barring race-based peremptories in civil
trials).

6

See, e.g., lE.B. v. Alabama ex reI. T.B., 511 U.S. 127, 146 (1994) (barring gender-based peremptories as violative
of equal protection).

7

See infra notes 10-13 and accompanying text.

8

State and federal task forces on gender and race bias in the courts have focused attention on inequities in tort law,
particularly with respect to darnages and other areas often neglected by torts scholars. The final reports ofthese task
forces represent a body of practical scholarship that integrates feminist theory, empirical research, and advocacy for
reform. See Ninth Circuit Gender Bias Task Force, The Effects of Gender in the Federal Courts (1993), reprinted in
67 S. Cal. L. Rev. 745, 949-62 (1994); Judith Resnik, Asking About Gender in Courts, 21 Signs 952, 955-77 (1996)
(discussing various studies analyzing the effects of gender in the courts).

9

The empirical data are not very refined. Most gender bias task force reports include data broken down only by
gender, without also sorting for race. The racial bias studies typically use only two racial categories, white and
black. Thus, separate attention is not consistently paid to the situation of minority women and racial groups other
than African-Americans. The most recent U.S. Government report on earnings includes a breakdown by gender and
breaks down "race" to include the census categories of white, black, Hispanic-origin, and Asian and Pacific
Islanders. It includes no separate listing for other ethnic groups. See Bureau of the Census, U.S. Dep't of
Commerce, Money Income in the United States: 1995, at ix (1995) (comparing income by "selected
characteristics").

10

The 27% figure was calculated by totaling the 1995-1996 awards and settlements recorded across 28 categories of
specific types of injuries (from abdominal to wrist injuries, including wrongful death). See What's It Worth? A
Guide to Current Personal Injury Awards and Settlements (James P. Munger ed., 1996). The database created from
this compilation consists of 1200 summaries of decisions and settlements taken from court reports and from
publications of the American Trial Lawyers Association from April 1995 to March 1996. It represents an unrefined
measure that does not control for severity of injury within categories, for age, occupation, or educational attainment
of the plaintiff, or for other factors that might influence the size of the award. Nevertheless, my point here is simply
to document a gross disparity in overall compensation between men and women.

11

Washington State Task Force on Gender and Justice in the Courts, Gender and Justice in the Courts 89-90 (1989)
(listing Washington statistics for wrongful death jury awards for men and women).

12

See 5 Jury Verdict Research, Inc., Personal Injury Valuation Handbooks: The Aged as Plaintiffs, pts. I & II (1987),
cited in Illinois Task Force on Gender Bias in the Courts, The 1990 Report 181 n.3 (1990) [hereinafter Illinois Task
Force]. The only age groups in which women did not fare poorly compared to men were plaintiffs aged 60-64 and
over 80. See id.; see also James N. Dertouzos et aI., Rand Corporation, The Legal and Economic Consequences of
Wrongful Termination 31 (1988) (showing considerably lower wrongful termination awards for women, even after
controlling for current salary levels).

13

See Washington State Minority and Justice Task Force, Final Report 123-25 (1990) (comparing minority and
nonminority settlements for various injuries); see also Audrey Chin & Mark A. Peterson, Rand Corporation, Deep
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Pockets, Empty Pockets: Who Wins in Cook County Jury Trials 40 (1985) (finding that, in cases involving white
defendants, awards for African-Americans in state and federal jury trials totaled only 74% as much as awards for
white plaintiffs for the same injury).
14

See Thomas Koenig & Michael Rustad, His and Her Tort Reform: Gender Injustice in Disguise, 70 Wash. L. Rev.
1,3-10 (1995) (analyzing the nature ofthe injuries for which punitive damages are sought by men and women).

15

See Martha Chamallas, Questioning the Use of Race-Specific and Gender-Specific Economic Data in Tort
Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 75 (1994) (arguing that the uncritical use of
statistical data keyed to race and gender has led to dramatically lower damage awards for women and minorities).

16

Disparate impact liability is premised on the harmful effects of a policy or action on a traditionally disadvantaged
group. Typically, the employer or other defendant will be required to justify the harmful policy by proving that it is
necessary for the business and related to the requirements of the job. Proof of invidious motivation or intent is not
necessary because it is the unjustified harmful effect that is the harm to be remedied. Originally a judicial invention,
disparate impact claims have since been endorsed and codified in the Civil Rights Act of 1991. See 42 U.S.C. §
2000e-2(k)(I) (1994). For recent discussions of disparate impact theory, see Barbara Flagg, Fashioning a Title VII
Remedy for Transparently White Subjective Decisionmaking, 104 Yale L.J. 2009, 2031-38 (1995) (discussing the
adequacy and breadth of Title VII); Ramona L. Paetzold & Steven L. Willborn, Deconstructing Disparate Impact: A
View of the Model Through New Lenses, 74 N.C. L. Rev. 325, 364-77 (1996) (discussing "blindered causation" as
the defining characteristic ofthe disparate impact model).

17

For discussions of how the false dichotomy between the public and private spheres harms women, see Frances E.
Olsen, The Family and the Market: A Study ofIdeology and Legal Reform, 96 Harv. L. Rev. 1497, 1527-30 (1983)
(noting that sharp conceptual distinctions between market and family limit our thinking and legal reforms); Nadine
Taub & Elizabeth M. Schneider, Women's Subordination and the Role of Law, in The Politics of Law 151, 151-76
(David Kairys ed., rev. ed. 1990).

18

The Supreme Court first rejected Title VII's disparate impact analysis for use in equal protection cases in
Washington v. Davis, 426 U.S. 229,246-48 (1976). After Davis, challengers were required to prove discriminatory
purpose and show that the decisionmaker acted "at least in part 'because of,' not merely 'in spite of,' its adverse
effects upon an identifiable group." Personnel Adm'r v. Feeney, 442 U.S. 256, 279 (1979).

19

See International Bhd. of Teamsters v. United States, 431 U.S. 324, 348-55 (1977) (distinguishing disparate
treatment from disparate impact in Title VII cases).

20

See infra notes 39, 49-51 and accompanying text (discussing the relationship between the prototypical holder of a
given position and the status that attaches to that position).

21

The Baldus study was at the center of an unsuccessful equal protection challenge to imposition of the death penalty
in McClesky v. Kemp, 481 U.S. 279, 291-99 (1987). The study is discussed in David C. Baldus et al., Equal Justice
and the Death Penalty (1990).

22

See McClesky, 481 U.S. at 287. The combined factors of the race of the victim and the race of the defendant did,
however, correlate with the decision to seek the death penalty. The raw data indicated that the prosecutor sought the
death penalty in 70% of the cases involving a black defendant and a white victim, 32% of the cases involving a
white defendant and a white victim, 15% of the cases involving a black defendant and a black victim, and 19% of
the cases involving a white defendant and a black victim. See id.

23

For other studies finding a similar race-of-the-victim effect in capital cases, see U.S. Gen. Accounting Office, Death
Penalty Sentencing, in Report to the Senate and House Committees on the Judiciary 130, 135 (1990) (noting that
the fact that the victim was white influenced the decision to seek the death penalty in 82% of 28 studies reviewed);
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Raymond Pasternoster, Prosecutorial Discretion in Requesting the Death Penalty: A Case of Victim-Based Racial
Discrimination, 18 L. & Soc'y Rev. 437,471 (1984) (describing a South Carolina study finding that prosecutors are
more likely to seek the death penalty if the victim is white).
24

The most frequently cited article on the topic of unconscious racism is Charles R. Lawrence III, The Id, the Ego,
and Equal Protection: Reckoning with Unconscious Racism, 39 Stan. L. Rev. 317 (1987).

25

A Time to Kill (Warner Bros. 1996). Professor Jody Armour has argued that biased judgments based on ingrained
stereotypes may sometimes be counteracted if the decisionmaker is alerted to the operation of the racial factor and
urged to reexamine his or her judgment. See Jody Armour, Stereotypes and Prejudice: Helping Legal
Decisionmakers Break the Prejudice Habit, 83 Cal. L. Rev. 733, 759-60 (1995) ("Reminding decisionmakers of
their personal beliefs...may help them to resist falling unconsciously into the discrimination habit."). Some lawyers
representing African-American clients alert prospective jurors to the race of the parties in an attempt to warn them
that unconscious racism might affect their judgments. See Frank M. McClellan, The Dark Side of Tort Reform:
Searching for Racial Justice, 48 Rutgers L. Rev. 761, 780 (1996) (recounting one lawyer's voir dire inquiry about
jurors' possible bias).

26

See Paul Brest, The Supreme Court, 1975 Term--Foreword: In Defense of the Antidiscrimination Principle, 90
Harv. L. Rev. 1 (1976).

27

Randall L. Kennedy, McCleskey v. Kemp: Race, Capital Punishment, and the Supreme Court, 101 Harv. L. Rev.
1388, 1420 (1988) (quoting Brest, supra note 26, at 7-8).

28

Studies evidencing such bias are collected in Developments in the Law--Race and the Criminal Process, 101 Harv.
L. Rev. 1475, 1525-28 (1988), which describes a number of studies of racial discrimination in both prosecutorial
assessment decisions and post-assessment charging decisions. Published mainly in the early 1980s, these studies
document disparities based on the race of the victim and the race of the defendant, with the race ofthe victim being
a more important factor. See William 1. Bowers et aI., Legal Homicide 340-44 (1984) (finding that race of
defendant and victim affected probability of obtaining first-degree murder indictment); William 1. Bowers & Glenn
L. Pierce, Arbitrariness and Discrimination Under Post-Furman Capital Statutes, 26 Crime & Delinq. 563, 614
(1980) (noting that "blacks who kill whites are most likely to be charged with an accompanying felony"); Gary D.
LaFree, The Effect of Sexual Stratification by Race on Official Reactions to Rape, 45 Am. Soc. Rev. 842, 847-48
(1980) (reporting that black men who assaulted white women were more likely to be charged with a felony); Martha
A. Myers & John Hagan, Private and Public Trouble: Prosecutors and the Allocation of Court Resources, 26 Soc.
Probs. 439, 446 (1979) (finding that the race of the victim affects the decision to charge); Michael L. Radelet &
Glenn L. Pierce, Race and Prosecutorial Discretion in Homicide Cases, 19 L. & Soc'y Rev. 587, 615-19 (1985)
(reporting that a charge is more likely to be upgraded in crimes involving a white victim and a black defendant).

29

Cf. Kennedy, supra note 27, at 1391 (describing devaluation theory as "community-oriented").

30

The wage gap has narrowed in recent years, but is stilI sizable. In 1986, women's hourly median eamings were 70%
of men's. See Sarah M. Evans & Barbara 1. Nelson, Wage Justice: Comparable Worth and the Paradox of
Technocratic Reform 43 (1989). This looked like a dramatic improvement over 59.3%, the figure reported in 1980,
with which most people were familiar (from the phrase "sixty cents on the dollar"). See id. The 59% figure,
however, represented median yearly wages for full-time, year-round, white workers. See id. The comparable 1986
figure for all women's yearly wages compared to all men's yearly wages was only 65%. See id. at 43-44. One
researcher estimates that approximately one-third of the gender pay gap would close if employers adopted
traditional job-evaluation plans for pay equity purposes. See Barbara R. Bergmann, The Economic Emergence of
Women 194 (1986).

31

Sociologist Jerry Jacobs explains that only in the last 20 years have sociologists begun to question the "status
attainment" framework that had dominated research on inequality. See Jerry A. Jacobs, Introduction to Gender
Inequality at Work 1,3-4 (Jerry A. Jacobs ed., 1995) [hereinafter Gender Inequality at Work]. That framework had
sought to "delineate the connections between the occupational status of fathers and sons." Id. at 3. Because it
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omitted women from the framework, the status-attainment approach did not reveal that "[g]ender inequality [was]
not reducible to social class" and that sex segregation of jobs and occupations was more important to explain the
gender wage gap. Id. at 3-4; see also Bergmann, supra note 30, at 123-45 ("The key to the low wages attached to
women'sjobs is the occupational segregation within a high proportion of workplaces.").
32

The 1990 census revealed that the labor market is still characterized by a high degree of sex segregation. Skilled
trade jobs continue to be heavily dominated by men (e.g., only one in 58 carpenters is a woman; one in 20 welders
is a woman). See Katherine M. Franke, The Central Mistake of Sex Discrimination Law: The Disaggregation of Sex
from Gender, 144 U. Pa. L. Rev. 1,87 (1995) (citing statistics taken from the 1990 U.S. Census). The professions
are more integrated but still are identifiably male (e.g., 79% of physicians are men; 87% of dentists are men; 76%
of lawyers are men). See id. at 88. For a listing and breakdown of job categories by gender, see id. at 87-88. Most
women continue to work in low-paying, low-mobility, largely segregated jobs. See Women's Bureau, U.S. Dep't of
Labor, 20 Leading Occupations of Employed Women 1990 Annual Averages (1991). Almost half of all women
workers are employed in occupations that are at least 80% female. See Women's Work, Men's Work 7 (Barbara F.
Reskin & Heidi I. Hartmann eds., 1986).

33

See Evans & Nelson, supra note 30, at 16 & n. * (noting that despite antidiscrimination measures in the 1960s and
early 1970s, the wage gap between male and female workers remained roughly the same).

34

Jobs that are at least 70% female are typically characterized as "female" jobs. See Ruth G. Blumrosen, Wage
Discrimination, Job Segregation and Title VII of the Civil Rights Act of 1964, 12 U. Mich. J.L. Reform 397,461
n.236 (1979) (citing N. Willis, Comparable Worth Study: Phase II (1976».

35

See infra notes 49-51 and accompanying text.

36

See Evans & Nelson, supra note 30, at 7-8 ("[C]omparable worth is a wage policy requiring equal pay within a
jurisdiction or firm for male- and female-, majority- and minority-dominated job classifications that are valued
equally... regardless ofthe sex or race of job incumbents.").

37

For a discussion of job-evaluation techniques, see Bergmann, supra note 30, at 180-86 (discussing pay-equity
evaluations); Deborah L. Rhode, Occupational Inequality, 1988 Duke L.J. 1207, 1228-30 (reviewing the relativeand intrinsic-worth approaches). Like the market, however, job-evaluation techniques are not free of gender bias.
See Ronnie J. Steinberg, Gendered Instructions: Cultural Lag and Gender Bias in the Hay System of Job
Evaluation, in Gender Inequality at Work, supra note 31, at 57, 58 ("Even after conceptions about gender have
changed, job evaluation systems of earlier eras may transport outdated criteria into the new labor market
contexts.").

38

See American Fed'n of State, County & Mun. Employees v. Washington, 578 F. Supp. 846, 864 (W.D. Wash.
1983) (finding a "deliberate perpetuation of an approximate 20% disparity in salaries between predominately male
and predominately female job classifications with the same number of job evaluation points"), rev'd, 770 F.2d 1401
(9th Cir. 1985); Alice H. Cook, Industrial Relations Ctr. of the Univ. of Haw. at Manoa, Comparable Worth: The
Problem and the States' Approaches to Wage Equity 80-81 (1983) (discussing Wisconsin's statistics); Nina
Rothchild, Toward Comparable Worth: The Minnesota Experience, 2 Yale L. & Pol'y Rev. 346, 354-55 (1984)
(noting a National Organization for Women study which found "staggering" wage inequalities between women and
men).

39

See Committee on Occupational Classification & Analysis, National Research Council, Women, Work, and Wages:
Equal Pay for Jobs of Equal Value 28 n.13 (Donald J. Treiman & Heidi I. Hartmann eds., 1981) ("[O]n the average
each additional percent female of an occupation costs male workers about $30 in annual income and female
workers about $16 ....").

40

Blumrosen, supra note 34, at 455-57.
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41

See Cynthia Fuchs Epstein, Deceptive Distinctions: Sex, Gender, and the Social Order 152 (1988) (noting that,
although women constitute a high percentage of doctors in Russia, they are confined to the lowest-level jobs in that
profession and denied access to the higher-ranking academic positions); Kaisa Kauppinen et aI., Medical Doctors in
Moscow--Their Work, Family and Well-Being, in Women's Voices in Russia Today 164, 165-66 (Anna Rotkirch &
Elina Haavio-Mannila eds., 1996) (stating that the proportion of female doctors in Russia from 1980 to 1990 has
ranged from 77% to 68%).

42

See Barbara F. Reskin & Patricia A. Roos, Job Queues, Gender Queues: Explaining Women's Inroads into Male
Occupations 11-15 (1990) (explaining the feminization of clerical positions due to decline in earnings, mobility,
and job autonomy).

43

See Catharine MacKinnon, Sexual Harassment of Working Women 12 (1979) (arguing that automated jobs tend to
become defined as "women's work").

44

Reskin & Roos, supra note 42, at 11-15 (arguing that women entered positions vacated by men due to the
deterioration in the fields).

45

See Patricia A. Roos & Katharine W. Jones, Shifting Gender Boundaries: Women's Inroads into Academic
Sociology, in Gender Inequality at Work, supra note 31, at 297, 303.

46

See id. at 308-15.

47

See Barbara F. Reskin, Bringing the Men Back In: Sex Differentiation and the Devaluation of Women's Work, 2
Gender & Soc'y 58, 68-71 (1988).

48

See Jo Anne Preston, Gender and the Formation ofa Women's Profession: The Case of Public School Teaching, in
Gender Inequality at Work, supra note 31, at 379, 396 (discussing the historical study of male domination of elite
sectors ofteaching).

49

Donald Tomaskovic-Devey, Sex Composition and Gendered Earnings Inequality: A Comparison of Job and
Occupational Models, in Gender Inequality at Work, supra note 31, at 23, 29 (citations omitted).

50

See supra text accompanying notes 23-25.

51

The two most important cases were Spaulding v. University of Washington, 740 F.2d 686, 706-08 (9th Cir. 1984),
which held that disparate impact theory could not be used to challenge the employer's reliance on market wages,
and American Federation of State, County & Municipal Employees v. Washington, 770 F.2d 1401, 1406-07 (9th
Cir. 1985), which permitted employers to rely on market prices, even when the employer's own job-evaluation
study indicated that women's jobs were undervalued. Together, the cases substantially closed off both the disparate
treatment and disparate impact avenues of attack to sex-based wage discrimination resulting from occupational
discrimination.

52

By 1987, 20 states had made some comparable worth adjustments for state employees, but had not extended
comparable worth to private employers. See Evans & Nelson, supra note 30, at 71-72. The history of the labor
movement's involvement with comparable worth is traced in Linda M. Blum, Between Feminism and Labor: The
Significance of the Comparable Worth Movement 6-14 (1991) (explaining that, while the labor movement has
historically had a poor record in representing working women, in recent years it has embraced comparable worth as
part of its "new agenda").

53

Most researchers admit that a significant portion of the male/female wage gap cannot be explained by human-
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capital factors such as differences in education, training, or experience. See Charles A. Sullivan et al., Cases and
Materials on Employment Law 946 (1993). They disagree, however, as to what portion of the unexplained
differential is attributable to discrimination. See id. Sociologists focusing on job-level rather than occupational
segregation contend that as much as 75% of the gender wage gap is attributable to sex segregation. See
Tomaskovic-Devey, supra note 49, at 38 ("Job sex composition's contribution to the earnings pay gap is now
estimated to be 75% ...."). Part of the problem is determining how to.treat women's "preferences" for certain types
of work. Most feminists are skeptical of preference arguments, arguing that women's apparent preferences are
influenced by opportunity structures and workplace cultures. See Alice Kessler-Harris, Equal Employment
Opportunity Commission v. Sears, Roebuck and Company: A Personal Account, 35 Radical Hist. Rev. 57, 65-68
(1986) (arguing for a "multicausal" view of history which recognizes that women's preferences are not the only
factor which shaped the role of women in the workforce); Vicki Schultz, Telling Stories About Women and Work:
Judicial Interpretations of Sex Segregation in the Workplace in Title VII Cases Raising the Lack of Interest
Argument, 103 Harv. L. Rev. 1749, 1840 (1990) ("Courts who interpret sex segregation as women's own choice
thus negate the very choice they purport to defend."). Even after adjusting for female preferences, however, one
model concluded that implementing comparable worth would result in wage increases on the order of
approximately 10%. See Mark Aldrich & Robert Buchele, The Economics of Comparable Worth 124-27 (1986).

54

See American Fed'n of State, County & Mun. Employees, 770 F.2d at 1407 ("Though the comparability of wage
rates in dissimilar jobs may be relevant to a determination of discriminatory animus, job evaluation studies and
comparable worth statistics alone are insufficient to establish the requisite inference of discriminatory motive
critical to the disparate treatment theory.").

55

See Chamallas, supra note 15, at 81-84.

56

See id. at 82-83 (discussing the difficulties in evaluating the potential future earnings of children).

57

See id. at 75.

58

The task force's findings and conclusions on civil damages are found in Equality in the Courts Task Force, State of
Iowa, Final Report 113-22 (1993).

59

See 2 Marilyn Minzer et al., Damages in Tort Actions § 10.22(3), at 10-64 to 10-90 (1997) (emphasizing that the
reduction in the victim's capacity to earn rather than the victim's actual earnings is what courts measure);
Chamallas, supra note 15, at 79-81 (discussing standard formulations for calculating loss of earning capacity);
Evelyn Esther Zabel, Note, A Plain English Approach to Loss of Future Earning Capacity, 24 Washburn LJ. 253,
257-61 (1985) (demonstrating how to calculate loss of future earning capacity).

60

See Dale Funderburk, Worklife Tables: Are They Reliable?, Trial, Feb. 1986, at 44, 44-45 (discussing problems
that arise in using standardized work patterns in statistical analysis).

61

See 9 Paul M. Deutsch & Frederick A. Raffa, Damages in Tort Actions § 110.13 tbls.7b.2 & 7b.5 (1997).

62

See id. § 110.13 tbl.7b.2.

63

See id. § 110.13 tbls.7b.2 & 7b.5; see also Funderburk, supra note 60, at 44-45 (using 1977 data to find that worklife expectancy for women is 27.5 years, compared with 37.9 years for men).

64

See Chamallas, supra note 15, at 81-83 (discussing the assumptions made regarding work, gender, and race).

65

See Interview with Richard Stevenson, Professor, College of Business Administration, University of Iowa, in Iowa
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City, Iowa (Aug.25, 1993).
66

In the United States, only two recent cases have questioned the propriety of using gender- or race-based data as a
matter of common law policy. See Wheeler Tarpeh-Doe v. United States, 771 F. Supp. 427,455-56 (D.D.C. 1991)
("[I]t would be inappropriate to incorporate current discrimination resulting in wage differences between the sexes
or races or the potential for any future such discrimination into a calculation for damages resulting from lost
wages."), rev'd on other grounds, 28 F.3d 120 (D.C. Cir. 1994); Reilly v. United States, 665 F. Supp. 976, 995-97
(D.R.I. 1987) (calling defendant's suggested 40% reduction of plaintiffs expected working life "disparate
treatment"), modified, 863 F.2d 149, 167 (1st Cir. 1988) (finding no clear error in the court's refusal to accept
defendant's gender-specific work statistics). I have argued that the use of explicit race- or gender-based tables is
unconstitutional. See Chamallas, supra note 15, at 104-24.

67

A similar observation about the underinclusiveness of using sex-segregated actuarial tables to predict life
expectancy when such variables as race and residence also have predictive power was made in Lea Brilmayer et aI.,
Sex Discrimination in Employer-Sponsored Insurance Plans: A Legal and Demographic Analysis, 47 U. Chi. L.
Rev. 505,511-13 (1980).

68

435 U.S. 702 (1978).

69

See id. at 710 n.18 (noting that married men tended to live 10 years longer than unmarried men).

70

See id. at 709 n.15 (noting that life expectancy of blacks was 6.3 years shorter than whites).

71

See id. at 711. The employer in Manhart also used gender as a variable selectively. With respect to death benefits, it
funded the program by equal contributions from male and female employees, declining to give women the benefit
of their longer life span. See id. at 709 n.l9. This one-way-street approach resembled the historical practice of
insurers charging blacks more for life insurance, but not less for disability insurance. See id. at 709 n.16.

72

See id. at 709.

73

Arthur F. McEvoy, The Triangle Shirtwaist Factory Fire of 1911: Social Change, Industrial Accidents, and the
Evolution of Common-Sense Causality 2 (American Bar Found. Working Paper Series No. 9315,1994).

74

Id. at 2-3.

75

See Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination and
Equal Employment Opportunity, 47 Stan. L. Rev. 1161,1204-07 (1995).

76

See id. at 1204.

77

See id. at 1205.

78

See id.

79

See id.

80

See id.
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81

This may well be the case. To investigate this hypothesis, my research assistant and I used data from the General
Social Surveys, a computerized database containing large, nationally representative samples of individuals surveyed
annually by the University of Michigan's Survey Research Center. For the most current years available (1991,
1992, and 1994), we found that Catholics were almost one and one-halftimes more likely than Baptists to have a
household income of more than $25,000. Our findings were based on a series of multiple regression equations
which controlled for sex, age, race, education, marital status, and work income. This preliminary study suggests that
religion is quite possibly a good predictor of income. See M. Douglas Scott, Analysis Prepared for Professor Martha
E. Chamallas (Sept. 1997) (unpublished report, on file with author).

82

The example is plausible; the median per capita income for Japanese-Americans in 1989 was $19,373, compared to
$14,056 for all Americans. The median family income for Japanese-Americans was $51,550, compared to $34,213
for all Americans. See Bureau of the Census, U.S. Dep't of Commerce, 1990 Census of Population, Asians and
Pacific Islanders in the United States 151 (1990) (summarizing data for Japanese-Americans); Bureau of the
Census, U.S. Dep't of Commerce, Statistical Abstract of the United States 469, 471 (1996) (summarizing data for
all Americans).

83

For an analysis of similar assumptions underlying the motivations and interests of women and minority workers in
Title VII suits challenging patterns of gender and race segregation and hierarchy, see Schultz, supra note 53, at
1750 (discussing assumptions about women's job preferences that underlie judicial interpretation in Title VII
cases); Vicki Schultz & Stephen Petterson, Race, Gender, Work, and Choice: An Empirical Study of the Lack of
Interest Defense in Title VII Cases Challenging Job Segregation, 59 U. Chi. L. Rev. 1073, 1180-81 (1992) (noting
the incorporation of race and gender stereotypes into Title VII jurisprudence).

84

Historians also have begun to assess the importance of causal attribution to explain changes in popular thought
about such phenomena as industrial accidents. Prior to the late 19th century, judgments about responsibility for an
accident focused almost exclusively on the individual victim's behavior and events directly leading up to the
accident. A shift occurred when people began thinking in terms of longer chains of causation and attributing
responsibility to owners of factories, railroads, and other enterprises for failing to maintain safe premises and safe
procedures. The shift in causal attribution changed the "common sense" of the matter and prompted an increase in
lawsuits by injured patrons, even in the absence of significant changes in technology. See Randolph E. Bergstrom,
Courting Danger: Injury and Law in New York City, 1870-1910, at 168-69 (1992) (attributing the increase in
litigation in New York City between 1870 and 1910 to the public acceptance of more attenuated chains of
causation); McEvoy, supra note 73, at 9 (positing that a famous 1911 industrial accident, the Triangle Shirtwaist
Factory Fire, increased the public's willingness to attribute fault to employers rather than employees).

85

See, e.g., Caron v. United States, 410 F. Supp. 378, 398 (D.R.!. 1975) (using shorter work-life expectancy and the
discrepancy between male and female wages to discount a female plaintiff's future earning capacity), aff'd, 548
F.2d 366 (1st Cir. 1976); Frankel v. United States, 321 F. Supp. 1331,1337-38 (B.D. Pa. 1970) (using likelihood of
marriage as a factor in discounting future earning capacity of a female plaintiff), affd sub nom. Frankel v. Heym,
466 F.2d 1226 (3d Cir. 1972); see also Chamallas, supra note 15, at 90-95 (discussing these cases).

86

See, e.g., Powell v. Parker, 303 S.E.2d 225, 228 (N.C. Ct. App. 1983) (admitting expert testimony which used race
as a factor in computing the projected income of a decedent in a wrongful death case).

87

Under equal protection standards, explicit race-based classifications are subjected to the highest level of scrutiny,
such that very few survive constitutional challenge. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 235
(1995) (holding that strict scrutiny review should be applied to all racial classifications). As a matter of formal
doctrine, there is no defense to a finding of explicit disparate treatment based on race under Title VII. The "bona
fide occupational qualification" defense extends only to sex, national origin, and religion. See 42 U.S.C. §2000e2(e)(1) (1994).

88

See, e.g., Leslie Bender, A Lawyer's Primer on Feminist Theory and Tort, 38 J. Legal Educ. 3, 20-25 (1988)
(advocating incorporation of feminist principles and perspectives into the traditional "reasonable man" standard of
care); Lucinda M. Finley, A Break in the Silence: Including Women's Issues in a Torts Course, 1 Yale J.L. &
Feminism 41, 57-65 (1989) (arguing that the "reasonable man" standard in tort law is suffused with a male
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perspective, to the exclusion offemale perspectives).
89

See Regina Austin, Employer Abuse, Worker Resistance, and the Tort of Intentional Infliction of Emotional
Distress, 41 Stan. L. Rev. 1,4-5 (1988) (discussing the effect of race, gender, and class bias on employees' tort
claims against their employers and advocating a more "worker-centric" theory of tort law).

90

My hierarchy of types of injuries does not include recovery in tort for pure economic loss. To be sure, restrictive
doctrines also limit liability for economic loss, similar to the restrictions on recovery for mental distress. See
Keeton et aI., supra note 1, at 997-1002. However, because contract law provides considerable protection against
economic loss, it would be inaccurate to describe this type of harm as marginalized in the law.

91

Among the states, there is some variation in the classification of damages as economic or noneconomic. Economic
loss clearly encompasses past and future wage loss, past and future medical expenses, and expenditures for
custodial care. See, e.g., Murphy v. Edmonds, 601 A.2d 102, 115-16 (Md. 1992). Noneconomic loss clearly
encompasses pain and suffering, mental distress stemming from physical impairment or disfigurement, and loss of
society, companionship, and affection of family members and other intimates. Because loss of consortium
sometimes may also include the economic element of loss of domestic services, it can fit into both categories. See,
e.g., Wolgang v. Mid-American Motorsports, Inc., 914 F. Supp. 434, 438-39 (D. Kan. 1996) (classifying loss of
domestic services as an economic loss). There has also been some debate as to how loss of enjoyment of life should
be categorized--whether the focus should be on the injured person's subjective reaction to his or her changed
situation, or on the more objective valuation of the limitations on the person's life. See McDougald v. Garber, 536
N.E.2d 372, 375 (N.Y. 1989). Punitive damages do not easily fall into either category because they are designed to
punish and deter, rather than to compensate for injury.

92

11 Eng. Rep. 854 (H.L. 1861).

93

See Keeton et aI., supra note 1, at 55 & n.3.

94

See id. at 56-57 (stating that some independent tort, such as assault, would serve as the peg upon which courts hung
mental-distress damages).

95

See John G. Fleming, An Introduction to the Law of Torts 1-2 (2d ed. 1985) ("Tort liability...provided a means
whereby the victim of wanton aggression could be 'bribed' into abstaining from retaliation ...."); Fowler V. Harper
et aI., The Law of Torts § 3.1, at 266-68 (2d ed. 1986) (documenting the history of battery).

96

The evolution of causes of action for emotional injuries is traced in Nancy Levit, Ethereal Torts, 61 Geo. Wash. L.
Rev. 136, 140-46 (1992).

97

See id. at 142.

98

Pennsylvania, for example, has not yet explicitly recognized the tort. See Kazatsky v. King David Mem'l Park, Inc.,
527 A.2d 988, 988-89 (Pa. 1987) (stating that recovery for intentional infliction of severe emotional distress by
outrageous conduct had not been adopted by Pennsylvania courts); Small v. Juniata College, 682 A.2d 350, 355 (pa.
Super. Ct. 1996) (noting that at least one Pennsylvania court has held that the "tort of intentional infliction of
emotional distress is not recognized in Pennsylvania"), appeal denied, 689 A.2d 235 (pa. 1997).

99

The oft-cited comment to section 46 of the Restatement (Second) of Torts provides:
Liability has been found only where the conduct has been so outrageous in character, and so extreme in degree, as
to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized
community. Generally, the case is one in which the recitation of the facts to an average member of the community
would arouse his resentment against the actor, and lead him to exclaim, "Outrageous!"
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Restatement (Second) of Torts § 46 cmt. d (1965).
100

Linda Kerber and I have traced the evolution of the restrictive rules limiting recovery for negligent infliction of
mental distress. See Martha Chamallas with Linda K. Kerber, Women, Mothers, and the Law of Fright: A History,
88 Mich. L. Rev. 814, 819-23 (1990) (discussing judicial interpretations of the impact rule, the physical injury rule,
and the bystander rule, and their consequences for recovery for fright-based injuries).

101

See, e.g., Payton v. Abbott Labs, 437 N.E.2d 171, 178-81 (Mass. 1982); Reilly v. United States, 547 A.2d 894, 89697 (R.!. 1988).

102

See Chamallas with Kerber, supra note 100, at 837-41, 851-58.

103

See, e.g., Consolidated Rail Corp. v. Gottshall, 512 U.S. 532, 556 (1994) (adopting the zone-of-danger test for use
in Federal Employers' Liability Act cases). In Consolidated Rail, Justice Thomas reported that the zone-of-danger
test is used in 14jurisdictions. See id. at 548.

104

For a discussion of the variety of limitations placed on bystander recovery, see Dennis G. Bassi, Note, It's All
Relative: A Graphical Reasoning Model for Liberalizing Recovery for Negligent Infliction of Emotional Distress
Beyond the Immediate Family, 30 Val. U. L. Rev. 913, 929-49 (1996) (reviewing the expansion of the bystander
recovery rule and arguments for and against expansion).

105

441 P.2d 912 (Cal. 1968). Dillon identified three factors that would serve as guidelines to determine whether an
injury was "reasonably foreseeable" and, thus, compensable:
(1) Whether plaintiff was located near the scene of the accident as contrasted with one who was a distance away
from it. (2) Whether the shock resulted from a direct emotional impact upon plaintiff from the sensory and
contemporaneous observance of the accident, as contrasted with learning of the accident from others after its
occurrence. (3) Whether plaintiff and the victim were closely related, as contrasted with an absence of any
relationship or the presence of only a distant relationship.
Id. at 920.

106

See, e.g., Thing v. La Chusa, 771 P.2d 814, 829-30 (Cal. 1989) (replacing Dillon guidelines with more explicit
preconditions for recovery).

107

See Chamallas with Kerber, supra note 100, at 824-34 (tracing the rationale for denying recovery in the early
cases).

108

See, e.g., Bosley v. Andrews, 142 A.2d 263, 267 (pa. 1958) (fearing a tremendous number of illusory, imaginative,
or faked claims and denying recovery for fright unaccompanied by physical injury or physical impact), overruled by
Niederman v. Brodsky, 261 A.2d 84, 86-87 (pa. 1970).

109

See, e.g., Caputzal v. Lindsay Co., 222 A.2d 513, 517 (N.l 1966) (concluding that a heart attack was an
idiosyncratic reaction of plaintiff and ruling that there was no basis for recovery).

110

See, e.g., Maloney v. Conroy, 545 A.2d 1059, 1061 (Conn. 1988) (denying recovery for emotional disturbance in a
medical malpractice bystander case because of concerns about proof and fears of trivial and falsified claims).

111

See Levit, supra note 96, at 186 ("While medical science persistently explores the interrelation of psychic and
physiological states, law stubbornly resists the link.").
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112

512 U.S. 532, 558 (1994).

113

Id. at 565 (Ginsburg, J., dissenting).

114

Id. at 536.

115

See id. at 550-51 (rejecting the Third Circuit's test, which only required evidence of a likelihood of genuine and
serious emotional injury).

116

Id. at 552.

117

See id. at 545 ("Emotional injuries may occur far removed in time and space from the negligent conduct that
triggered them."). The Court cited Richard N. Pearson, Liability to Bystanders for Negligently Inflicted Emotional
Harm--A Comment on the Nature of Arbitrary Rules, 34 U. Fla. L. Rev. 477, 507 (1982) for the observation that
"[t]he geographic risk of physical impact caused by the defendant'S negligence in most cases is quite limited, which
accordingly limits the number of people subjected to that risk. There is no similar finite range of risk for emotional
harm." Gottshall, 512 U.S. at 545 n.4.

118

See Karen L. Chadwick, Fear of AIDS: The Catalyst for Expanding Judicial Recognition of a Duty to Prevent
Emotional Distress Beyond Traditional Bounds, 25 N.M. L. Rev. 143, 143 (1995) ("[T]he combination of fear and a
deadly disease has led to a number of lawsuits where the fearful party has sought compensation for emotional
distress; thus, the 'AIDSphobia' cases were born.").

119

See, e.g., Clomon v. Monroe City Sch. Bd., 572 So. 2d 571, 578 (La. 1990) (allowing recovery for emotional
distress to motorist who struck and killed a child who was exiting a school bus); Guillory v. Arceneaux, 580 So. 2d
990, 997 (La. Ct. App. 1991) (permitting plaintiff motorist to recover damages for mental anguish resulting from
her running over a pedestrian).

120

Reviewing the evolution of the claim for negligent infliction of mental distress, Professor David Robertson has
noted the logic in the "seemingly inexorable movement from liberalisation to further liberalisation" that plaintiffs
often invoke. David W. Robertson, Liability in Negligence for Nervous Shock, 57 Mod. L. Rev. 649, 654 (1994).
Robertson, however, argues for more caution, expressing concern about "the slippery slope" of increasing liability,
especially difficulties in judicial administration. Id. at 655.

121

See the plaintiff's arguments for recovery for negligent infliction of mental distress suffered by bystanders in Dillon
v. Legg, 441 P.2d 912, 921 (Cal. 1968) (arguing that reasonable foreseeability is the norm for recovery in
negligence claims, and that it is reasonably foreseeable that a mother will be in close proximity and will suffer
emotional distress upon witnessing her child's accident).

122

Recovery for negligent infliction of severe emotional distress in connection with the mishandling of a corpse has
long been available in most jurisdictions. See, e.g., Gammon v. Osteopathic Hosp., Inc., 534 A.2d 1282, 1283 (Me.
1987) (permitting a cause of action for the negligent infliction of severe emotional distress after a son found a leg of
his recently deceased father in a bag believed to contain his father's personal belongings).

123

See Ira Mark Ellman & Stephen D. Sugarman, Spousal Emotional Abuse as a Tort?, 55 Md. L. Rev. 1268, 12981301 (1996) (acknowledging significant problems with traditional explanations for limiting recovery in emotional
distress cases).

124

Id. at 1299.
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125

See Richard L. Abel, Torts, in The Politics of Law, supra note 17, at 326, 344 ("Nonpecuniary damages also
dehumanize the response to misfortune, substituting money for compassion, arousing jealousy instead of sympathy,
and treating experience and love as commodities.").

126

See, e.g., Peter A. Bell, The Bell Tolls: Toward Full Tort Recovery for Psychic Injury, 36 U. Fla. L. Rev. 333,399408 (1984) (arguing that similarities between the causes and symptoms of psychic injury and physical pain make it
arbitrary to deny recovery for psychic harm).

127

See Viviana A. Zelizer, Pricing the Priceless Child 113-37 (1985) (discussing the controversy surrounding insuring
children's lives); cf. Steven P. Crowley & Jon D. Hanson, The Nonpecuniary Costs of Accidents: Pain-andSuffering Damages in Tort Law, 108 Harv. L. Rev. 1785, 1906-14 (1995) (suggesting that society is willing to
endorse tort compensation for pain and suffering even when it would seem undesirable to insure against such
losses).

128

See, e.g., Lininger v. Eisenbaum, 764 P.2d 1202, 1208 (Colo. 1988) (holding that in a wrongful-birth action, parents
may recover at least extraordinary medical and educational expenses involved in raising their son); Greco v. United
States, 893 P.2d 345, 351 (Nev. 1995) (establishing the availability of damages for a parent's emotional distress and
the extraordinary medical and custodial care expenses involved in raising a severely disabled child); Becker v.
Schwartz, 386 N.E.2d 807, 813-14 (N.Y. 1978) (permitting the plaintiffs in a wrongful-birth suit to recover for
pecuniary loss incurred in the care and treatment of a child until her death, but not for emotional injuries).

129

See, e.g., Marciniak v. Lundborg, 450 N.W.2d 243, 246 (Wis. 1990) (stating that allowing parents to recover for
wrongful birth will enhance rather than disparage the emotional well-being of the entire family).

130

The theorist who coined the phrase "dilemma of difference" is Martha Minow. The fullest elaboration of Minow's
analysis of this phenomenon is Martha Minow, Making All the Difference: Inclusion, Exclusion, and American
Law (1990).

131

For a discussion of the dangers of commodification, see Margaret Jane Radin, Market-Inalienability, 100 Harv. L.
Rev. 1849, 1870-87 (1987) (discussing problems associated with commodification, such as alienation of human
beings and loss of personal autonomy).

132

See infra text accompanying notes 185-86.

133

Abel, supra note 125, at 337.

134

Id.

135

Marilyn Frye, The Politics of Reality: Essays in Feminist Theory 2 (1983).

136

The feminist refusal to accept the terms of the dichotomy and instead to break the dichotomy by seeing the
interconnectedness of seemingly opposite terms is well illustrated by the scholarship of Elizabeth Schneider. See
generally Elizabeth M. Schneider, Feminism and the False Dichotomy of Victimization and Agency, 38 N.Y.L.
Sch. L. Rev. 387, 395 (1993) ("[V] ictimization and agency are not extremes in opposition: they are interrelated
dimensions of women's experience."); Elizabeth M. Schneider, The Dialectic of Rights and Politics: Perspectives
from the Women's Movement, 61 N.Y.U. L. Rev. 589, 601-04 (1986) (explaining that feminist theory is rooted in a
dialectical process in which "the 'private' and 'public' worlds are inextricably linked").

137

See supra text accompanying notes 112-16.
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138

Developments in California are emblematic of the more general trend. The flexible, plaintiff-oriented approach to
bystander recovery for mental distress in Dillon v. Legg, 441 P.2d 912 (Cal. 1968), was replaced by the more
restrictive, rule-bound approach in Thing v. La Chusa, 771 P.2d 814 (Cal. 1989). For discussion of these holdings,
see supra notes 104-06 and accompanying text.

139

See Marc A. Franklin & Robert L. Rabin, Tort Law and Alternatives 829 (6th ed. 1996) ("[Twenty] states have
abolished the action entirely either legislatively or judicially."). For a recent decision rejecting the claim, see Neal
v. Neal, 873 P.2d 871, 874 (Idaho 1994) (noting the outdated rationale behind the tort of criminal conversation and
abolishing it).

140

See Jane E. Larson, "Women Understand So Little, They Call My Good Nature 'Deceit'": A Feminist Rethinking
of Seduction, 93 Colum. L. Rev. 374, 401 (1993) (describing the "handful" of reported seduction cases brought
since 1960); Lea VanderVelde, The Legal Ways of Seduction, 48 Stan. L. Rev. 817, 867-68 (1996) (discussing the
historical basis for the tort of seduction).

141

See Martha Chamallas, Consent, Equality, and the Legal Control of Sexual Conduct, 61 S. Cal. L. Rev. 777, 78687,830-35 (1988) (stating that suits brought for breach of promise to marry fell into disfavor in the early half ofthis
century).

142

See Hoye v. Hoye, 824 S.W.2d 422, 427 (Ky. 1992) (abolishing the tort of intentional interference with the marital
relation because of its similarity to the already-discredited action for alienation of affections).

143

See Note, Heartbalm Statutes and Deceit Actions, 83 Mich. L. Rev. 1770, 1770-71 (1985) (noting that many states
have either enacted "heartbalm" statutes, abolishing these types of actions, or have passed laws limiting them).

144

Conceivably, claims for sexual and racial harassment in the workplace could be regarded as claims for intentional
interference with plaintiffs employment relationship. Victims of harassment by coworkers and supervisors,
however, most often bring claims for intentional infliction of mental distress, precisely because there is no other
widely recognized tort cause of action for such relational harm. The tort of intentional interference with the
employment relationship has traditionally been used by employers to prevent other employers from stealing away
valuable employees or to prevent third parties from pressuring the employer to fire the plaintiff-employee. Recent
cases have occasionally extended the claim to allow an employee to sue a supervisor who induces the employer to
fire the employee. See Sullivan et aI., supra note 53, at 829-41 (discussing recent case law involving claims for
intentional interference with the employment relationship).

145

The English rule denying recovery was first enunciated in Baker v. Bolton, 170 Eng. Rep. 1033, 1033 (K.B. 1808)
("[T]he death of a human being could not be complained of as an injury; and in this case the damages, as to the
plaintiffs wife, must stop with the period of her existence."). Partial recovery was first afforded to dependents of
the deceased by Lord Campbell's Act (Fatal Accidents Act), 1846,9 & 10 Vict., ch. 93 (Eng.) (providing a cause of
action for wrongful death). The developments in the United States are canvassed in Moragne v. States Marine
Lines, Inc., 398 U.S. 375,384-93 (1970) (tracing the history of the treatment of wrongful death suits in the United
States from the adoption of the English rule denying recovery, to the adoption of a wrongful death statute in all 50
states). Similar to the reservations expressed in extending recovery for purely mental distress claims, opponents of
wrongful death actions expressed fears that allowing recovery would lead to "runaway damages" and that it was
"immoral" to place a value on human life. See John W. Wade et aI., Prosser, Wade and Schwartz's Cases and
Materials on Torts 449-550 (9th ed. 1994).

146

See infra notes 236-37 and accompanying text.

147

See Diaz v. Eli Lilly & Co., 302 N.E.2d 555, 556-59 (Mass. 1973) (tracing the history of the spousal consortium
claim).
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148

The scope of the wrongful death claim depends on the particulars of the specific state statute authorizing recovery.
See Malone, supra note 1, at 29-44 (discussing pecuniary and nonpecuniary elements of damages).

149

See Franklin & Rabin, supra note 139, at 250 (noting that "virtually all states have come to recognize the loss of
consortium action for both spouses"). Utah is an exception to the near-universal recognition of loss of spousal
consortium. See Hackford v. Utah Power & Light Co., 740 P.2d 1281, 1286-87 (Utah 1987) (rejecting cause of
action).

150

See Dan B. Dobbs, Law of Remedies §8.1(5), at 660 (2d ed. 1993) (stating that today, only the injured spouse
should recover for loss of services because each spouse has the right to his or her own efforts and the products of
those efforts).

151

Dan Dobbs reports that approximately a dozen states allow children to sue for the loss of parental consortium.
When a child is injured, the parents' claim is generally limited to recovery for loss of services; only a few states
allow the parents to recover for loss of society and companionship when the child survives. See Dan B. Dobbs,
Torts and Compensation 437-38 (2d ed. 1993). Louisiana may be the only state to permit grandparents and siblings
to recover for loss of consortium. However, their claims are recognized only if the person suffering physical injury
has no surviving spouse, children, or parents. See La. Civ. Code Ann. art. 2315 (West 1997).

152

See Elden v. Sheldon, 758 P.2d 582, 588 (Cal. 1988) (en bane) (denying loss-of-consortium recovery to unmarried
cohabitants).

153

Particularly now that many law schools have reduced torts from a six-credit, full-year course to a three- or fourcredit, one-semester course, the pressure to cut down on coverage is intense. The excellent casebook I currently use
devotes only 31 pages to negligent infliction of emotional distress, with only "note" treatment of loss of consortium.
See Franklin & Rabin, supra note 139, at 226-57.

154

Claims for loss of property, however, will only rarely include a mental distress element of damages. Once shorn of
the services element, loss-of-consortium claims may also consist entirely of nonpecuniary losses.

155

See Lucinda M. Finley, Female Trouble: The Implications of Tort Reform for Women, 64 Tenn. L. Rev. 847, 850
(1997) ("Nonpecuniary loss damages have been a favorite target of tort reformers, singled out as a seemingly easy
mark.").

156

See Dobbs, supra note 151, at 792-93.

157

See infra notes 219-27.

158

See Dobbs, supra note 150, § 8.8, at 686-87 (noting that it is easier to sustain constitutional challenge if the cap
targets only noneconomic damage).

159

Fein v. Permanente Med. Group, 695 P.2d 665, 681 n.17 (Cal. 1985) (quoting Lyman M. Tondel, Jr., Medical
Professional Liability, 102 A.B.A. Rep. 849 (1979)). The ABA report denounced caps on economic damages but
took no position on the propriety of capping noneconomic losses. See Tonde1, supra.

160

See Seffert v. Los Angeles Transit Lines, 364 P.2d 337, 344-47 (Cal. 1961) (Traynor, J., dissenting). Because
Justice Traynor is most often credited with liberalizing recovery for plaintiffs, his position in Seffert might seem
odd. However, in that case, he did not argue that recovery for pain and suffering should generally be scaled back,
but simply that the plaintiff's award was excessive. He did characterize nonpecuniary awards as "increasingly
anomalous" in a modem mechanized society in which losses are distributed through insurance and in which the
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costs of accidents are passed on to consumers through price increases. See id. at 345. Thus, Traynor's fondness for
"enterprise liability'v-most often connected to his willingness to impose strict liability on product manufacturers
and other businesses--Ied him to distrust nonpecuniary damages as less susceptible to an insurance model of tort
liability.

161

Fein, 695 P.2d at 680-81. The commentators
William Zelermyer. See id. at 681.

cited were Clarence Morris, Marcus L. Plant, Louis L. Jaffe, and

162

McDougald v. Garber, 536 N.E.2d 372, 374-75 (N.Y. 1989).

163

Id.

164

The most common argument put forward by economics-minded
scholars is the "optimal insurance" view.
Proponents of this view argue that the value of pain and suffering should be measured by whether a person would
have bargained for and paid for insurance against such a loss. The economists then reason that such a bargain would
not be rational because money is worth less to a person in an injured state than it is to a healthy person. See 2
American Law Inst., Reporter's Study, Enterprise Responsibility for Personal Injury 207 (1991) [hereinafter
Enterprise Responsibility] ("[W]e have no reason to suppose that in their injured state they would actually enjoy the
money any more than they would while they were healthy."). These assumptions are challenged in Mark Geistfeld,
Placing a Price on Pain and Suffering: A Method for Helping Juries Determine Tort Damages for Nonmonetary
Injuries, 83 Cal. L. Rev. 775, 794-96 (1995) (noting that the pain-and-suffering
injury may either increase,
decrease, or not affect the individual's ability to derive satisfaction from money after the accident). Recently, lawand-economics scholars have also argued that consumers may in fact demand insurance against nonpecuniary
losses. See Steven P. Croley & Jon D. Hanson, The Nonpecuniary Costs of Accidents: Pain and Suffering Damages
in Tort Law, 108 Harv. L. Rev. 1785, 1835-45 (1995) (discussing "nonmarket" evidence of consumer demand for
pain-and-suffering insurance). For a critique of the optimal insurance view, see Margaret Jane Radin, Compensation
and Commensurability, 43 Duke L.J. 56, 75-80, 77 (1993) ("[I]t may be that people reject the idea of purchasing
insurance because they reject the symbolism of the transaction.").

165

See 2 Enterprise Responsibility,

166

See 2 id. at 204-17 (discussing the "uneasy case for pain and suffering").

167

The study recommends that damages for pain and suffering be limited to those victims who suffer "significant
injuries" and that juries should be provided with disability profiles which rank or scale injuries from the relatively
moderate to the gravest. Dollar amounts would be attached to the profile to be used as guidelines for setting damage
awards. See 2 id. at 230.

168

See 2 id. at 204-30 (discussing the rationale for excluding much of what is now compensable noneconomic

169

The debate has been cast as whether some values are "incommensurable" in the sense that they cannot be precisely
measured by the same scale. Professor Cass Sunstein has stated that "[i]ncommensurability
occurs when the
relevant goods cannot be aligned along a single metric without doing violence to our considered judgments about
how these goods are best characterized." Cass R. Sunstein, Incommensurability and Valuation in Law, 92 Mich. L.
Rev. 779, 796 (1994).

170

See Randall R. Bovbjerg et aI., Valuing Life and Limb in Tort: Scheduling "Pain and Suffering", 83 Nw. U. L. Rev.
908, 909-27 (1989) (offering reasons why the current method of assessing damages should be changed). Earlier
commentators had a more "no-fault" orientation, arguing that pain and suffering should be abolished as a quid pro
quo for eliminating the need to prove negligence. Professor Louis Jaffe's classic article advocating a cautious
approach to nonpecuniary damages starts with the assertion that tort liability has already shifted from a fault-based
regime to one resting on concepts of insurability. See Louis L. Jaffe, Damages for Personal Injury: The Impact of

supra note 164.
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Insurance, 18 Law & Contemp. Probs. 219, 221 (1953) ("If plaintiff has suffered injury of the foreseeable type, it
seems that insurability is a much better reason for compensation than fault in the paJIid sense in which it is now
understood. ").

171

See Finley, supra note 155, at 849 (discussing the importance of the "social functions" of tort law); Thomas C.
GaJIigan, Jr., The Tragedy in Torts, 5 Cornell lL. & Pub. Pol'y 139, 171-75 (1996) (discussing the manner in
which tort litigation and, specifically, damage awards are centered on the personalized consideration of the
particular plaintiff's plight); Radin, supra note 164, at 83-86 (discussing the importance of the culture-shaping
function of law); Steven D. Smith, The Critics and the "Crisis": A Reassessment of Current Conceptions of Tort
Law, 72 Cornell L. Rev. 765, 788-89 (1987) (discussing the importance ofIegal recognition of noneconomic loss);
Sunstein, supra note 169, at 795-812 (discussing the incommensurability of noneconomic loss).

172

The Mediana, 1900 App. Cas. 113, 117 (Eng.), quoted in John G. Fleming, An Introduction to the Law of Torts 127
(1968).

173

See supra text accompanying

174

See, e.g., Bell, supra note 126, at 355 (observing
mathematically precise than it seems").

175

See GeistfeJd, supra note 164, at 784-85 (noting that a number of empirical studies show that "the severity of injury
is a good predictor of the size of a pain-and-suffering award").

176

Mark Geistfeld contends that the current system achieves some degree of "vertical equity" by awarding higher
awards to those who suffer more severe types of injuries, but fails to achieve "horizontal equity" because there is a
wide variation of recovery for those sustaining presumably similar injuries within the same category. Id. at 784.

177

See 2 Enterprise Responsibility, supra note 164, at 201-03 (arguing that the problem with pain-and-suffering
damages is "the erratic and unpredictable quality of the decisions made about this category of award").

178

Geistfeld, supra note 164, at 781; see also Daniel J. Gabler, Comment, Conscious Pain and Suffering Is Not a
Matter of Degree, 74 Marq. L. Rev. 289, 307 (1991) (noting that the experience of pain is always subjective).

179

Abel, supra note 125, at 335.

180

I stress that permitting recovery for pain and suffering is only a modest corrective because often the jury may
compute the amount of pain and suffering as a multiple of the victim's economic damages and because, as Abel
claims, juries may be more "solicitous of those who have lost privilege than those who never enjoyed it." Id.

181

The two attitudes towards market systems are mirrored in the respective views of economists and sociologists
towards labor markets. Jerry Jacobs explains that "[e]conomists often see labor markets as naturally eroding
prejudices and other cultural beliefs that are inconsistent with market efficiency. Sociologists, in contrast, tend to
see employment systems as adaptable systems that reflect as much as determine the prejudices of the members of a
society." Jacobs, supra note 31, at 7.

182

My use of the term "disparate impact" is not meant to suggest that I believe that all the rules and techniques
surrounding disparate impact theory under Title VII should be imported into tort law. Indeed, the elaborate Title VII
doctrine governing statistical proof of adverse impact cannot easily be applied to assess the effects of tort rules.
Instead, I use "disparate impact" as a term that focuses attention on the effects of a policy on a particular group in
society, realizing that there will often be sharp debates about how to recognize and measure such real-world effects.

notes 130-36.

that the calculation

of future earning

VVestlavvNexr © 2010 Thomson Reuters. No claim to original U.S. Government Works.

capacity

is "less

THE ARCHITECTURE

OF BIAS: DEEP STRUCTURES

IN TORT LAW, 146 U. Pa. L. Rev. 463

183

I put "women's injuries" in quotation marks because I wish to disavow any notion that these injuries are somehow
naturally, biologically, or essentially linked to women. Instead, I believe that the disparate impact stems from the
particular social roles assigned to women and social obliviousness to the gender dimensions of legal injury.

184

For commentary on the kind of justifications that legitimate use of policies with a disparate impact in the
employment context, see Susan S. Grover, The Business Necessity Defense in Disparate Impact Discrimination
Cases, 30 Ga. L. Rev. 387,389-401 (1996).

185

See Martha L.A. Fineman, Masking Dependency: The Political Role of Family Rhetoric, 81 Va. L. Rev. 2181, 2199
(1995) (citing studies showing that "[w]omen continue to bear the 'burdens of intimacy'" including the vast bulk of
child care and housework). Women have greater responsibility for the care of both dependent children and other
dependent relatives. See Nadine Taub, From Parental Leaves to Nurturing Leaves, 13 N.Y.U. Rev. L. & Soc.
Change 381, 383 (1984-1985) (advocating the adoption of comprehensive caregiver work-leave programs). Joan
Williams has analyzed women's disparate burden for child care as stemming from men's greater willingness to
delegate the care of their children to others. To some extent, in high-income families, other women can be hired to
perform domestic services and child care. In lower-income families, mothers and other relatives are left with a
greater burden of housework and child care. See Joan Williams, Is Coverture Dead? Beyond a New Theory of
Alimony, 82 Geo. L.l 2227,2236-40 (1994).

186

See Mary Becker, Maternal Feelings: Myth, Taboo, and Child Custody, 1 S. Cal. Rev. L. & Women's Stud. 135,
152-58 (1992) (discussing the intense emotional involvement of primary caretakers who are most often women).

187

See, e.g., Regina Graycar, Before the High Court: Women's Work: Who Cares?, 14 Sydney L. Rev. 86, 86-87
(1992) (detailing the hardship ofa mother caring for her disabled daughter).

188

For discussions of the evolution of the caselaw on compensation for caretakers' losses, see Susan lG. Alexander, A
Fairer Hand: Why Courts Must Recognize the Value of a Child's Companionship, 8 T.M. Cooley L. Rev. 273, 28796 (1991); Jean C. Love, Tortious Interference with the Parent-Child Relationship: Loss of an Injured Person's
Society and Companionship, 51 Ind. L.l 590 (1976).

189

See Finley, supra note 88, at 50.

190

However, a minority of jurisdictions still do not permit the injured party to recover for the costs of home health care
provided gratuitously by a member of a family. Thus, in some cases, a mother's or other caretaker's full-time care
ofa grievously disabled accident victim is given no legal recognition. See, e.g., Peterson v. Lou Bachrodt Chevrolet
Co., 392 N.E.2d 1, 5 (Ill. 1979) (citing as still controlling the holding that "a personal injury plaintiff could not
recover for the value of nursing services rendered by the plaintiff's family" (citing Jones & Adams Co. v. George,
81 N.E. 4 (Ill. 1907»). For a case representing the majority viewpoint, see Bandel v. Friedrich, 584 A.2d 800,80203 (N.l 1991) (granting compensation for a mother's gratuitous care in her son's tort claim). The New Jersey
Supreme Court recognized that denying such recovery could "discriminate against the poor, who presumably would
be affected more than the rich, who could afford nursing services." Id.

191

See Ann Hulbert, Angels in the Infield, New Republic, Nov. 18, 1996, at 46 (discussing the soccer mom as a new
social category).

192

See supra notes 30-54 and accompanying text.

193

Martha Fineman has created the term "derivative dependency" to describe the devalued status of caretakers in our
society. Her contention is that, like their charges, caretakers of children, the elderly, and disabled persons become
dependent on society for resources to enable them to perform this essential labor. Because they often work in the
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"uncompensated sphere of the private family," the value of their labor is not given legal recognition. See Martha A.
Fineman, The Nature of Dependencies and Welfare "Reform", 36 Santa Clara L. Rev. 287, 292-94 (1996).

194

See Karen Czapanskiy, Grandparents, Parents and Grandchildren: Actualizing Interdependency in Law, 26 Conn. L.
Rev. 1315, 1326-27 (1994) (noting that African-American grandparents are twice as likely as white grandparents to
share a home with a grandchild and to take on a parental role).

195

See La. Civ. Code Ann. art. 2315 (West 1997). Under Louisiana law, wrongful death beneficiaries consist of
spouses, parents, and siblings. Louisiana law afforded no claims for loss of consortium until the 1982 amendment to
article 2315.

196

Telephone Interview with Thomas Galligan, Professor, Louisiana State University Law School (Nov. 1996)
(discussing the history of article 2315.6 of the Louisiana Civil Code, which provided for bystander recovery in
mental distress cases).

197

See supra text accompanying notes 145-47.

198

See supra notes 102-03 and accompanying text.

199

See Chamallas with Kerber, supra note 100, at 837-41, 851-64 (discussing the legal origins and development of the
"bystander rule").

200

For discussions of the importance of the caretaker's relationship to a child or other dependents and the loss suffered
when a child is negligently injured, see Alexander, supra note 188, at 333-37, and Finley, supra note 88, at 50-51.

201

Sexual harassment cases are generally classified into two types: quid pro quo and hostile environment cases. In quid
pro quo cases, the harassment is directly linked to the grant or denial of an economic benefit. In hostile working
environment cases, there is often no tangible economic harm. Instead, severe and pervasive harassing conduct
affects the plaintiff's everyday working conditions and often gives rise to emotional distress. See Barbara
Lindemann & David D. Kadue, Sexual Harassment in Employment Law 8-9 (1992) (comparing quid pro quo and
hostile environment claims).

202

Two studies of the federal workforce found that 42% of women experienced some form of harassment during a
two-year period. See Deborah L. Siegel, National Council for Research on Women, Sexual Harassment: Research
and Resources 9 (Susan A. Hallgarth & Mary Ellen S. Capek eds., 1991). In comparison, from 1992 to 1996,
approximately 10% of the sexual harassment claims filed with the EEOC were filed by men. See Telephone
Interview with EEOC Headquarters (Mar. 3,1998).

203

See Oncale v. Sundowner Offshore Servs., Inc., No. 96-568, 1998 WL 88039, at *5 (Mar. 4, 1998) (holding that
same-sex harrassment is actionable under Title VII). Prior to Oncale, the federal courts had issued a spate of
decisions involving same-sex harassment, many involving the harassment of gay men or men perceived to be gay.
See, e.g., Doe v. City of Belleville, 119 F.3d 563, 595 (7th Cir. 1997) (finding same-sex harassment actionable),
petition for cert. filed, 66 US.L.W. 3308 (US. Oct. 15, 1997) (No. 97-669); Quick v. Donaldson Co., 90 F.3d 1372,
1379 (8th Cir. 1996) (finding that same-sex harassment is actionable if members of one gender group are targeted);
Dillon v. Frank, No. 90-2290, 1992 WL 5436, at *7 (6th Cir. 1992) (holding that Title VII does not support a cause
of action for discrimination based on sexual orientation); Goluszek v. Smith, 697 F. Supp. 1452, 1456 (N.D. Ill.
1988) (holding that sexual harassment by a fellow male worker is not actionable).

204

See MacKinnon, supra note 43, at 164-74. MacKinnon argued that the highly individualistic character of tort law
makes it ill-suited to address the social harm of sexual harassment, claiming that "[t]he essential purpose of tort
law...is to compensate individuals one at a time for mischief which befalls them as a consequence of the one-time
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ineptitude or nastiness of other individuals." Id. at 172. Now that the harm of sexual harassment has become
established under Title VII law, however, it has migrated into tort law and gained greater legitimacy. The question
is no longer whether tort law or civil rights law is the best forum to address the harm, but why tort law has not given
fuller protection for this recurring injury.
205

See Lindemann & Kadue, supra note 201, at 353-55 (discussing proof of outrageousness in sexual harassment
cases).

206

See Jean C. Love, Discriminatory Speech and the Tort of Intentional Infliction of Emotional Distress, 47 Wash. &
Lee L. Rev. 123, 138-42 (1990) (discussing cases in which the claim of intentional infliction of emotional distress
was successful).

207

For commentary on the "outrageousness" requirement as it affects sexual harassment victims, see Mae C. Quinn,
Note, The Garden Path of Boyles v. Kerr and Twyman v. Twyman: An Outrageous Response to Victims of Sexual
Misconduct, 4 Tex. J. Women & L. 247, 253-58 (1995) (arguing that this requirement makes an intentional
infliction of emotional distress claim very difficult to win); Krista J. Schoenheider, Comment, A Theory of Tort
Liability for Sexual Harassment in the Workplace, 134 U. Pa. L. Rev. 1461, 1462-63 (1986) ("In the absence of at
least a threat of physical injury or other conduct a court deems to be sufficiently 'outrageous,' a plaintiff can rarely
rely on traditional tort theories for adequate compensation.").

208

Although harassment victims proceeding under Title VII need not prove that their harassment resulted in severe
mental distress, see Harris v. Forklift Sys., Inc., 510 U.S. 17,21 (1993), they must establish that the defendant's
conduct was "unwelcome," "severe or pervasive," and that the employer knew or should have known of the
behavior and failed to take prompt, corrective action. The most frequently cited case establishing the elements of
proof is Henson v. City of Dundee, 682 F.2d 897 (11th Cir. 1982), discussed in Lindemann & Kadue, supra note
201, at 168-99.

209

The Civil Rights Act of 1991 amended Title VII to permit plaintiffs alleging intentional discrimination to try their
cases before a jury and to receive compensatory and punitive damages. Damages are capped, however, at $50,000
to $300,000, depending on the size of the employer. See 42 U.S.C. § 1981a(a)(1), (b), (c)(I) (1994). Prior to the
1991 Act, there was no right to a jury trial and no recovery of compensatory or punitive damages.

210

See Cynthia G. Bowman, Street Harassment and the Informal Ghettoization of Women, 106 Harv. L. Rev. 517,
548-80 (1993) (analyzing criminal and civil laws that may address "street harassment," and proposing new methods
to deal with this problem).

211

For a discussion of tort liability of professionals in sex abuse cases, see Denise LeBoeuf, Psychiatric Malpractice:
Exploitation of Women Patients, 11 Harv. Women's L.J. 83, 95-116 (1988) (examining judicial and statutory
treatment of liability of psychotherapists for exploiting female patients); Thomas Lyon, Sexual Exploitation of
Divorce Clients: The Lawyer's Prerogative?, 10 Harv. Women's LJ. 159, 188-96 (1987) (discussing the viability of
a cause of action brought by sexually exploited clients against their divorce lawyers based on breach of fiduciary
duty).

212

855 S.W.2d 593, 594 (Tex. 1993) (reversing a verdict for the plaintiff on grounds that in Texas there is no general
duty not to inflict emotional distress).

213

Spector's dissent can be found in the companion case of Twyman v. Twyman, 855 S.W.2d 619, 640 (Tex. 1993)
(Spector, J., dissenting).

214

Spector's opinion is described at length in Leslie Bender, Teaching Torts as if Gender Matters: Intentional Torts, 2
Va. J. Soc. Pol'y & L. 115, 146-50 (1994).
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215

Twyman, 855 S.W.2d at 643 (Spector, J., dissenting) (quoting language used in the majority opinion, 855 S.W.2d at
631).

216

Id. at 642-44 (Spector, J., dissenting) (footnote omitted) (quoting William L. Prosser, Insult and Outrage, 44 Cal. L.
Rev. 40,42 (1956».

217

See Barbara A. Gutek, Understanding Sexual Harassment at Work, 6 Notre Dame J.L. Ethics & Pub. Pol'y 335,
336-57 (1992) (surveying the social-science research conducted on sexual harassment in the workplace). The
different perception is not the result of any biological or natural differences in the genders toward sex, but rather
stems from the different social position of men and women. Thus, researchers hypothesize that men's and women's
perceptions of sexual harassment reflect their own self-interest. It is in men's interest to see relatively little sexual
harassment, because men are most often the offenders, whereas it is in women's self-interest to see relatively more
sexual harassment, because women tend to be the victims in sexual harassment encounters. Women, as a group,
also face greater risks of sexual violence, and as relative newcomers to the workforce, their status is jeopardized in
sexualized environments. See Kathryn Abrams, Gender Discrimination and the Transformation of Workplace
Norms, 42 Vand. L. Rev. 1183, 1205 (1989) (arguing that women's social position influences their views of sexual
conduct in the workplace).

218

See Michael J. Saks, Do We Really Know Anything About the Behavior of the Tort Litigation System--And Why
Not?, 140 U. Pa. L. Rev. 1147, 1149 (1992) (arguing that the available empirical evidence on the behavior of the
tort litigation system is inadequate for drawing trustworthy conclusions); Neil Vidmar & Jeffrey J. Rice,
Assessments of Noneconomic Damage Awards in Medical Negligence: A Comparison of Jurors with Legal
Professionals, 78 Iowa L. Rev. 883, 890-901 (1993) (reporting on a study that showed no great disparity between
juror awards for pain and suffering and disfigurement and awards rendered by experienced legal professionals).

219

The latest products liability reform bill combines caps on punitive damages with abolition of joint and several
liability for pain and suffering and other noneconomic injuries. See Kenneth Jost, Tort Issues Resurrected, A.B.A.
J., Mar. 1997, at 18 (describing the fate of the latest tort-reform-liability bill, S. 79, 105th Congo(1997».

220

The bill was vetoed by President Clinton. For a discussion ofthe proposal, see Finley, supra note 155, at 864.
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See id.
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Koenig & Rustad, supra note 14, at 29-87.
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See id. at 59.

224

See id. at 62-77.

225

See Finley, supra note 155, at 863 (discussing the importance of nonpecuniary-loss damages for female plaintiffs in
Dalkon Shield and other medical-products litigation).

226

See supra text accompanying notes 55-87 (describing gender and race bias in computing loss of future earning
capacity). Given the existing bias with respect to the economic portion of the damage award, curtailment of
noneconomic damages would intensify the disparate impact.

227

See Pamela Anagnos Liapakis, Tort Reform Could Leave Women Shortchanged, Nat'l L.J., July 24, 1995, at C2,
C2 (predicting that tort reforms which limit noneconomic damages will burden female plaintiffs more than male
plaintiffs).
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228

Some of the most illuminating scholarly discussions of racism, sexism, and other discriminatory conduct have
focused on social cognition theory and the importance of categorization. See, e.g., Armour, supra note 25, at 750-59
(discussing the habit-like aspects of group stereotyping); Krieger, supra note 75, at 1186-17 ("In a culture in which
race, gender, and ethnicity are salient, even the well-intentioned will inexorably categorize along racial, gender, and
ethnic lines.").

229

My analysis most closely resembles the process described by Frances Olsen in her essay The Sex of Law, in the
"classic" text of the critical legal studies movement, The Politics of Law, supra note 17, at 453.

230

The larger theoretical debate addresses "essentialism" both in mainstream and feminist theory. The term
"essentialism" refers to the idea that there is some common, underlying attribute or experience shared by all
women, independent of race, class, sexual orientation, or other aspects of their particular situation. One form of
gender essentialism, known as "false universalism," uses an unstated norm of the most privileged group of women,
that is, white, middle-class, heterosexual women, as if it were applicable to women generally. See Katharine T.
Bartlett, Gender Law, 1 Duke J. Gender L. & Pol'y 1, 15-17 (1994) (defining "essentialism"). Post-essentialist
critics have shown how even feminist theory is tainted by essentialist premises. See Patricia A. Cain, Feminist
Jurisprudence: Grounding the Theories, 4 Berkeley Women's LJ. 191, 206 (1989-1990) ("Scholarship that
nominally recognizes differences, but still categorizes 'woman' from a single perspective is stuck in the
assimilationistlessentialist trap."); Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 Stan. L.
Rev. 581,585-605 (1990) (criticizing the scholarship of Catharine MacKinnon and Robin West as essentialist).

231

For critiques of separate-spheres literature that applies feminine stereotypes of domesticity, frailty, and delicacy as
if they attached to all women, see Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 1989 U. Chi. Legal F.
139, 155 ("[A]ttempt[ing] to debunk ideological justifications for women's subordination offers little insight into
the domination of Black women.").

232

See Elizabeth V. Spelman, Inessential Woman: Problems of Exclusion in Feminist Thought 3 (1988) ("[T]he focus
on women 'as women' has addressed only one group of women--namely, white middle-class women of Western
industrialized countries.").

233

Even nondominant groups know, and to some extent, internalize, the prevailing stereotypes and generalizations
about them. See Lawrence, supra note 24, at 351.

234

The two major studies tested for racially based schemas in interpreting ambiguous information and behavior. In the
first study, white students were shown a videotape of two male students discussing alternative solutions to a
problem, ending in an ambiguous shove. The subjects were asked to categorize the behavior using the following ten
categories: dramatizes, gives information, gives opinion, gives suggestion, asks for information, asks for opinion,
asks for suggestion, playing around, aggressive behavior, and violent behavior. When the protagonist was black and
the victim white, 75% characterized the behavior as violent. When both the protagonist and the victim were black,
69% perceived violence. For white protagonists, the characterization of violence was much lower, only 13% when
the victim was white, 17% when the victim was black. See Birt L. Duncan, Differential Social Perception and
Attribution of Intergroup Violence: Testing the Lower Limits of Stereotyping of Blacks, 34 J. Personality & Soc.
Psychol. 590,595-97 (1976), discussed in Armour, supra note 25, at 752-54 & n.90.
The second study asked school-age children to evaluate the behavior of a child depicted in a cartoon and described
verbally. The verbal description of the scene was: "Mark was sitting at this desk, working on a social studies
assignment, when David started poking him in the back with the eraser end of his pencil. Mark just kept on
working. David kept poking for a while, and then he finally stopped." The subjects rated the behavior as playful,
friendly, mean, or threatening. The results confirmed the earlier study, judging the behavior as more threatening or
mean if the poking was done by a black child. See H. Andrew Sagar & Janet Ward Schofield, Racial and
Behavioral Cues in Black and White Children's Perceptions of Ambiguously Aggressive Acts, 39 J. Personality &
Soc. Psychol. 590, 593-95 (1980), discussed in Krieger, supra note 75, at 1202-03.
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11 Eng. Rep. 854, 859 (H.L. 1861).
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See id. at 860 (opinion of Lord Campbell).
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See id. (opinion of Lord Campbell).
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See id. at 863 (opinion of Lord Wensleydale).

239

See Chamallas with Kerber, supra note 100, at 814.

240

See id. at 834-37 (discussing the views of Francis Bohlen and Herbert Goodrich).

241

See id. at 834 (describing fright as the "mechanism" of the injury, which might also produce physical
consequences).

242

These texts typically contain a separate section on negligent infliction of mental distress, discussing some cases in
which the plaintiffs suffer physical as well as mental injuries. See, e.g., Franklin & Rabin, supra note 139, at 226-27
(discussing "emotional harm" cases); Keeton et aI., supra note 1, at 359-66 (discussing "mental disturbance" cases).
Students are often confused by the organization until they discover that "mental distress" cases is a reference to
cases in which the mechanism of harm is fright or mental disturbance, rather than a reference to cases in which
plaintiffs suffer only mental distress as a consequence of the event.

243

See Finley, supra note 155, at 858-67.

244

Id. at 860.

245

437 N.E.2d 171, 190 (Mass. 1982).

246

Finley, supra note 155, at 860.
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See id.

248

See Katharine Silbaugh, Turning Labor into Love: Housework and the Law, 91 Nw. U. L. Rev. 1,41-44 (1996)
(discussing the transformation of consortium from a property-based tort to a relational injury).

249

See Kevin Lindsey, Note, A More Equitable Approach to Loss of Spousal Consortium, 75 Iowa L. Rev. 713,713
(1990) ("The wife's legal status was akin to that ofa servant, [which] rendered her the property of her husband.").

250

See Silbaugh, supra note 248, at 42 (noting that the husband "retained the ability to bring a loss of consortium
action for both society and services, with society being derivative of his right to domestic services").

251

See Reva B. Siegel, The Modernization of Marital Status Law: Adjudicating Wives' Rights to Earnings, 1860-1930,
82 Geo. L.J. 2127, 2181 (1994) ("[C]ourts interpreting the earnings statutes stubbornly resisted the notion that
wives might under any circumstance be the owners of their own labor.").

252

The turning point came in 1950 when the D.C. Circuit first expanded the claim to wives. See Hitaffer v. Argonne
Co., 183 F.2d 811, 820 (D.C. Cir. 1950). The court refused to separate the material (services) from the sentimental
(love, affection, companionship, sexual relations) elements of the consortium claim, and thus held the wife's claim
to be valid, even though it did not encompass a material element. See id. at 813. However, even in its new,
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nongendered form, the husband still owned both his wife's services and his own household labor. The final
equalization would not occur until the wife was accorded the right to recover for her own household labor.

253

See supra note 149. Claims for negligent interference with the parent/child relationship are recognized by only a
minority of states. See supra note 151.

254

See Finley, supra note 88, at 52-54 (noting that homemaking activities are rarely appropriately compensated for in
damage awards); Graycar, supra note 187, at 91 (noting a central "concern with women's work, and the question of
whether it is to be recognized as having economic value").

255

Most studies regard the following tasks as housework: preparing meals, washing dishes, house cleaning, outdoor
tasks, shopping, washing and ironing, paying bills, auto maintenance, driving, and child care. See, e.g., Silbaugh,
supra note 248, at 11. Substantially more than half of women's working hours are spent on housework, while less
than a quarter of men's are so spent. See id. at 10.

256

For an argument that housework is either not valued or undervalued in divorce, see id. at 56-67.

257

The failure to value women's work in the home is also evidenced by the reluctance of some courts to allow
compensation for gratuitous home-based nursing services when they are provided to accident victims by relatives.
See supra note 190. It is disproportionately women who provide such services to family members and others. See
supra note 185.

258

See, e.g., Gail D. Cox, Juries Place Less Value on Homemakers, Nat'! LJ., Sept.l4, 1992, at 1, 37 (noting that the
valuation of the life of a homemaker is considerably less than it is for women who are employed outside the home,
with a ceiling of approximately $450,000).

259

See New York Task Force on Women in the Courts, Report of the New York Task Force on Women in the Courts
128 (1986), published in 15 Fordham Urb. L.J. 11, 81 (1986-1987) (citing a survey of attorneys in which more
respondents perceived that women working outside the home got higher awards).

260

See, e.g., Final Report of the Minnesota Supreme Court Task Force for Gender Fairness in the Courts 77 (1989)
(stating that "[t]here is clear consensus...that homemakers receive less than the economic value of their services"),
published in 15 Wm. Mitchell L. Rev. 825,914-15 (1989); Illinois Task Force, supra note 12, at 186-92 (stating that
a "typical female plaintiff will collect a smaller award for lost future income").

261

See Wisconsin Equal Justice Task Force, Final Report 28-29 (1991) (noting that while Wisconsin model jury
instructions account for the value of the household tasks of a deceased wife, "[n]o such measure exists for a
deceased husband who may have provided [such] services," and recommending the use of gender-neutral language
in the provision).
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*126 PERCEPTIONS AND EXPERIENCES OF GENDER FAIRNESS IN MISSISSIPPI COURTS
How lawyers and judges see, and respond to, evidence of gender unfairness can
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Citizens find courts more accessible and place more trust in them to resolve disputes justly if they believe that
the legal process and its actors value and promote fairness. Often, perceptions of unfairness held by both users and
non-users of the system become critical in identifying and eliminating the sources of bias.
For years scholars and practitioners alike have focused on racial prejudice in American courts. Over the past
two decades, reformers have also targeted gender-based bias. [FN1] We continue this latter conversation [FN2] by
examining perceptions of unfairness, and the experiences that underlie them, among legal professionals in one
Southern state, Mississippi. More specifically, we use the results of recent surveys of judges and lawyers to determine whether their views of fairness divide along gender and positional lines and what difference, if any, it makes
for the legal process.
*127 The study of gender bias in the courtroom is both important and timely. [FN3] Because our legal culture
values fair and equal treatment, the presence of any prejudice impels us to question legitimacy and outcomes. While
a recent national opinion survey by the American Bar Association found that 80 percent of Americans regard ours as
the paramount justice system in the world, it also discovered "serious disparities in perceptions of the justice system
with regard to racial and gender fairness." [FN4] From all indications, gender bias is multi-faceted and may stem
from laws, rules, and the conduct of legal actors themselves.
This study examines the perceptions and experiences of attorneys and judges, actors who play common yet distinctive roles. Both are officers of the court and as such help to shape the organization, operation, and character of
the legal system. Yet, because they do not share exact interests, their perceptions of gender fairness may arguably be
different. The adversarial process itself defines the basic roles. Attorneys must concentrate on winning cases for
their clients, while judges must focus on ensuring procedural fairness and promoting respect for the integrity of the
process.
Legal actors are influential agents. They help to shape public experiences with, and impressions of, our systems
of criminal and civil justice. Their behavior and perceptions may reinforce or dispel popular suspicions of bias. How
they see, or fail *128 to see, evidence of unfairness, and how they respond may spill over to both users and non-
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users of courts. These derivative views, in turn, may influence the level of public confidence in the courts as authoritative decision makers. Do lawyers and judges observe or experience incidents of gender unfairness in the legal system, and if so what is its nature and scope? Do they believe that these incidents adversely affect case outcomes?
And, importantly, do their perceptions break along the lines of gender and position?
Our analysis is limited to a single state. We make no claim that Mississippi is typical, but we do believe that it is
an interesting locus for study. As Daniel Elazar noted years ago, Mississippi is a traditionalistic political culture
where institutional change comes slowly. [FNS] To examine first-hand an early phase of progressive legal reform in
such a context is an important vantage point. The data set, moreover, offers a rich access to, and current reflection
of, the experiences and perceptions of attorneys and judges.
Gender in legal context
The literature on the role of gender in the courts for the most part has targeted differences in legal decision making or in case outcomes. [FN6] Few scholars have examined perceptions of gender fairness held by participants in
the legal process. Stepnick and Orcutt offer the most relevant and systematic analysis. [FN7] Using a statewide survey, they compare the perceptions of Florida judges and attorneys on biased behavior against women in legal settings. Their fmdings reveal that male attorneys, unlike their female counterparts, were relatively unaware of biased
conduct. A similar pattern holds true for judges. Interestingly, the authors attribute the widest perception gap in part
to the function of age: The views of senior male judges clash with those offered by both female judges and attorneys.
This gender divide appears widespread. Special task forces, appointed by state supreme courts and federal circuit councils to investigate gender bias in their respective court systems, confirm its presence. The recent report of
the First Circuit Gender, Race and Ethnic Bias Task Force, for example, states:
The survey responses revealed a difference of perception with respect to both individual experiences and
overall impressions of bias between women and minority respondents on the one hand and non-minority respondents on the other. Women tended to report experiences of gender bias with greater frequency than men,
and more women than men expressed a belief that gender bias-albeit limited-does exist in the courts and offices
of the First Circuit. [FN8]
Task force reports confrrm, moreover, that perceptions divide along the lines of gender and, to a lesser extent,
position. [FN9] The report of the Ninth Circuit Task Force captured this phenomenon well with the phrase "two different worlds." [FNI0] Men and women in the legal system differ markedly in their experiences with, and perceptions of, unfairness.
Along similar lines and more than a decade ago, research into President Jimmy Carter's appointees to the federal
bench argued that experiences and attitudes of women differ from those of men. [FNllJ The study concluded that
the distinctive views of female jurists carry over to, among others, case decisions, conduct in the courtroom, sex-role
attitudes of male colleagues, and administrative behavior.
While we confine our analysis to judges and lawyers in the litigation setting, we recognize that the perception
gap no doubt surfaces elsewhere as well. Outside the courtroom but still inside the legal system, day-to-day judicial
administration is a prime location for disparate views. Using state task force reports, for example, Kearney and Sellers single out human resource management issues. [FNI2] Their fmdings reveal widespread inequalities between
male and female court personnel both in perception and in fact. Of course, the gender gap is not restricted to the
legal system.
Data collection
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The data on Mississippi attorneys and judges come from written surveys authorized by the Mississippi Task
Force on Gender Fairness (Task Force). Created by judicial order in 1998, the Task Force was mandated by the Mississippi Supreme Court "...to consider whether gender bias does exist in the judicial system and Bar of Mississippi,
and if such gender bias does exist, to determine the nature and extent of such bias and to propose measures for its
reduction and ultimate elimination." [FN13]
The Task Force contracted with the Social Science Research Laboratory at the University of Mississippi to conduct three separate surveys, one apiece designed for attorneys, judges, and court personnel. While tailored to the
interests of each group, the surveys identified four common substantive areas: the legal environment; access to justice; domestic and family law; and criminal law.
Using membership lists furnished by the Mississippi Bar, the Administrative *129 Office of Courts in July 2000
sent out the first set of questionnaires to more than 6,000 attorneys who were certified to practice in Mississippi
courts. Some seven months later, separate questionnaires went out to all trial and appellate court judges in the state.
[FN14] The questionnaires produced 1,045 usable responses to the attorney survey (16 percent) and 153 usable responses to the judge survey (24 percent). At first blush these response rates, especially for attorneys, may appear
low. However, lawyers who do not litigate (and most do not), may be arguably less familiar with courtroom dynamics and less inclined to answer surveys.
The rates of return notwithstanding, the response patterns represent well the dimension of gender. In each survey set the ratio of men to women respondents roughly reflects the actual ratios of Mississippi legal professionals.
For attorneys who self-identified (and not all did), the results reveal a 74-26 ratio of men (723) to women (251); for
judges, the ratio is about 85-15 (121 men to 21 women). These numbers correspond to distributional statistics provided by the Bar, showing 80 percent of attorneys and 88 percent of judges are men.
Expectations
We hypothesized that male and female attorneys would hold distinctly different perceptions, based on decidedly
different personal experiences, on the nature and scope of gender unfairness in Mississippi courts. Similarly, we
predicted that male and female judges would have different perceptions, though we expected a narrow interval. We
also estimated that views of bias between attorneys and judges would vary markedly, thus suggesting that this perception gap is situated along positional as well as gender lines. We based this expectation on the differential values
held, and roles played, by these actors: attorneys as adversarial combatants and judges as impartial arbiters. We also
speculated that age may condition this particular expectation. Older men, steeped in traditional Southern folkways,
may be less sensitive to contemporary issues of gender fairness.
Importantly, we wanted to consider whether legal professionals believe unfair behavior, if it exists, ultimately
matters. In other words, do perceived incidents of gender unfairness appear to influence legal outcomes? Guided by
Stepnick and Orcutt as well as results from state task forces, we anticipated that female attorneys would be much
more likely to sense biased outcomes than their male counterparts. In contrast, we expected that judges, regardless
of their gender, would perceive fewer unfair outcomes than lawyers. Once again we attributed this expectation to
role differences.
Along similar lines, we were also interested in whether Mississippi judges and lawyers believe that jurors value
more highly the courtroom arguments and opinions offered by men. While we had little to guide us here, we anticipated that on the whole laypersons would give more weight to male attorneys and experts.
Finally, we wanted to examine whether sensitivity to issues of gender fairness increases with experience. In
other words, will participants who have multiple experiences with multiple forms of bias be more likely to rate the
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justice system as unfair than those who have not? As the incidence of observed gender bias increases, we expected
that respondents would tend to see unfairness as more pervasive. We anticipated, moreover, that women would be
more sensitive to these issues than men.
Overall survey findings
It is important to set the context by first arraying the general results of our surveys of attorneys and judges. The
results on the whole are positive, but the presence of harmful gender bias is undisputed. Three broad findings, consistent with those from studies on gender bias in other states, emerge.
First, a substantial number of those surveyed believe that gender unfairness
tem, but it is limited and isolated. Second, majorities agreed that on the whole
ment, though there is reported a greater measure of unfairness toward women.
and experiences offairness or unfairness differed significantly between men and

exists in the Mississippi court sysmen and women receive fair treatThird and importantly, perceptions
women. [FN151

The legal environment
Gender unfairness in the legal environment may come in a variety of forms. We focus here on the baseline indicators of personal equality and respect. All participants, lay and professional alike, should expect to be treated with
similar dignity. Over time, however, evidence abounds that this expectation for American justice has gone unmet.
More so than men, [FN161 women tend to be targets of disrespectful conduct, such as inappropriate comments and
demeaning jokes, both inside and outside the courtroom. Overt or subtle, deliberate or unintentional, these behaviors
offend and put people on unnecessary guard. Sources suggest, moreover, that women in the legal process believe
that they *130 suffer from prejudicial behavior while men benefit,
Along these lines, we asked respondents to reply to a battery of questions that portray women as victims of conscious and unconscious bias. Are female attorneys addressed in a less dignified manner (e.g., by first names or by
terms of endearment) than male attorneys? Are female lawyers asked more often than their counterparts if they are
indeed attorneys (as opposed to being secretaries, paralegals, or other support staff)? Are women in the courtroom
(attorneys, litigants, witnesses, or jurors) more likely than men to report that they receive unsolicited comments
about their appearance? Are remarks or jokes demeaning or hostile to women made in courtrooms and chambers?
To ensure the currency of the study, respondents were asked to limit their recollections to the past tlrree years.
Consistent with findings elsewhere, the perception of, and experience with, biased behavior in Mississippi varies with the gender of the respondent. While chauvinistic behavior is less evident and less overt today than years
ago, its vestiges remain. Many women, attorneys and judges alike, report incidents of patronizing comments or unwanted touches. Some one-third of female attorneys, for example, report having received, witnessed, or heard about
remarks disrespectful to women. Many lawyers claim that they have routinely been called unwanted monikers, such
as "honey," "dear," "sugar," or "little lady" both inside and outside the courtroom. Respecting judges, one attorney
regards their treatment of women as "appalling ... demeaning and humiliating." Several women, however, dismiss
these behaviors as artless vestiges of a bygone age and culture. Often, but not always, they attribute the untoward
remark and patronizing conduct to older men.
While many respondents report that they have encountered nothing but professional courtesy and respect, almost half of Mississippi female attorneys believe that they are treated with less dignity and equality. Female judges
reinforce that claim of disrespect. Fully 40 percent of them agree that female attorneys are subjected to inappropriate
conduct. Several lawyers claim that these behaviors make a real difference in their practice of law. For some, the
consequences are severe. One attorney, for example, writes that "I am disgusted with it to the point of associating a
man on every case I have, just so judges won't either overtly make sexual advances toward me, or engage in ... subtle and inappropriate behavior." Men, some respondents say, see women as unfit to litigate. One comments that
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"there seems to be a general perception that women attorneys are better suited for transactional law as opposed to
litigation." A few even mention that differential standards apply in the styles of presentation. They report that men
who are aggressive in the courtroom are dubbed as "fighters" while women are often labeled as "bitches."
We asked attorneys to agree or disagree with statements about whether they received different treatment because of their gender. As Figure 1 illustrates, clear differences in perceptions appear once we control for gender.
With modest exception, men see no distinctions; in fact, roughly *131 94 percent of them report no differential
treatment from attorneys and judges. In stark contrast, a majority of female lawyers attribute wide disparities in their
treatment to gender. About 81 percent indicate that other lawyers treat them differently, while more than half (54
percent) say the same thing about judges.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Even if there are recognized differences in treatment, is there a perception that one group is favored over the
other? We asked attorneys to indicate their level of agreement or disagreement with the following statements: "Male
(Female) lawyers receive preferential treatment in Mississippi courts." Once again the gender of the respondent matters (results not shown). Almost all women surveyed (97 percent) disagree that female attorneys receive preferential
treatment, while a sizable majority (73 percent) believes that male attorneys in fact do. Contrast these findings with
ones from men. Roughly 85 percent of them disagree with the statement that male attorneys are given advantages. In
fact, some perceive that female judges favor women, lawyers and litigants alike. In other words, in the courtroom
battle of the sexes one side tends to believe it is disadvantaged at the expense of the other.
When our focus shifts to judges, similar but not identical patterns emerge. While male and female judges vary
widely in their perceptions of preferential treatment afforded to male attorneys, they more or less agree when it
comes to female attorneys (see Figure 2). Note first the level of agreement. Among jurists, large majorities of men
(78 percent) and women (81 percent) believe that female attorneys receive no preferential treatment. Contrast that
finding with the following one: An overwhelming majority of male judges (85 percent) believes that male attorneys
receive no favoritism, but only slightly more than one-third of female judges (38 percent) reach the same conclusion.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Female jurists perceive other disquieting patterns of unfairness. Not only are they less likely to dismiss the notion of preferential treatment for men, they are more inclined to believe that male judges and attorneys give one another greater respect than they give to professional women in the court system.
While a perception gap is evident, a more significant question is whether the prejudicial treatment unfairly altered the outcome of cases. Attorneys and judges alike were asked about their perceptions of outcomes related to an
array of observed behaviors. [FN171 Figure 3 shows attorney responses, first all together and then dis aggregated by
gender. On the whole, the perceived connection between conduct and outcome is low. Women, though, are three
times more likely (25.5 percent) than men (7.5 percent) to identify prejudicial results. Because female attorneys are
much more likely than male attorneys (or judges of either gender) to perceive unfair effects on case outcomes, it
suggests that perception gaps to some extent persist along the lines of both gender and position.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*132 Figure 4, however, tells a much different story. Judges hold remarkably similar views on the effects of observed conduct on case outcomes. Robust majorities of both men (91 percent) and women (83 percent) maintain that
the behavior alone did not lead to unfair results. This finding may reflect the assumption of judges that time-honored
legal procedures actually mitigate unfairness.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Our inquiry does not end with perceptions of and about legal professionals alone. We carry it one step further to
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include juries, the lay element in the process. Do Mississippi lawyers and judges believe that jurors *133 hold harmful stereotypes? We asked whether judges and juries assign more weight to attorneys, expert witnesses, witnesses,
and litigants based on considerations of gender. Once again our fmdings suggest that gender distinguishes respondents (results not shown). Male attorneys are much more likely to perceive "no difference" in the amount of weight
assigned by the gender of each actor. On the other hand, almost two-thirds of female attorneys think that the views
expressed by men (attorneys and experts) receive undue weight.
Responses from judges yield smaller distinctions. On the whole, Mississippi judges are much less likely than
lawyers to attribute differential weights to arguments or testimony based on gender. As seen in Figure 5, few women
and even fewer men believe that their associates on the bench assign more value to arguments of male attorneys or,
for that matter, opinions of male experts. In fact, even the widest discrepancies between male and female jurists are
fairly modest ones: only 8 percent (more weight to male attorneys) and 10 percent (more weight to male litigants).
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Summary perceptions
Finally, we treat summary perceptions of gender fairness in Mississippi courts. Two questions, replicated uniformly across both surveys, asked respondents to choose statements that best described their overall impressions.
One question focused on the fair treatment of women, and its counterpart, the fair treatment of men. We offered four
options:
1. There is no unfairness toward women (men) in Mississippi courts.
2. Unfairness toward women (men) exists, but only in a few areas and with certain individuals.
3. Unfairness toward women (men) is widespread, but subtle and hard to detect.
4. Unfairness toward women (men) is widespread and readily apparent.
Among all respondents, overall evaluations of gender fairness tend to be reasonably high. The data show that 64
percent of all lawyers and 58 percent of all judges believe that there is some unfairness toward women in Mississippi
courts, though most regard it as limited and isolated. While 45 percent of all respondents identify some unfairness
toward men, the vast majority (90 percent) say it is quite confmed. Again, though, gender matters. Only 6 percent of
male attorneys see bias against women as widespread; in contrast, 44 percent of female attorneys hold that view.
Among judges, about 3 percent of men regard unfairness against females as widespread and apparent, in contrast to
the more than one-third of women who do.
We used the summary perceptions to serve another purpose. Using multivariate analysis we explored the relationship between experiences with multiple forms of prejudicial conduct and general impressions of gender fairness.
Our specific focus was the treatment of female attorneys by their male counterparts. [FN181 In other words, is it
more probable that respondents who are familiar with numerous forms of misconduct will regard bias in the courts
as pervasive?
*134 Our findings (not shown here) confirm our expectations to some extent. Only the gender variable emerges
from the multivariate analysis as highly significant. Neither the age nor the race of the respondent appears statistically significant, though the latter comes close. The differences between men and women, as well as those between
judges and attorneys, are clear. The most obvious contrasts are ones of gender, not position. Even with no instances
of personally observed misconduct, female lawyers and judges are much more likely than their male counterparts to
believe there is at least limited unfairness against women. And female judges and attorneys are much less likely to
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report no unfair treatment at all. On the other hand, men tend to rate the level of unfairness by male attorneys against
female attorneys as limited regardless of how many different types of disrespectful behavior they observe.
There are, however, some interesting findings based on position. Male judges, for example, are by far the least
likely to perceive even subtle and widespread unfairness toward women in the Mississippi courts. The strength of
the statistical association further suggests it is probable, when compared to other legal actors, that it will take them
longer to recognize such bias. Unlike judges, however, when male attorneys observe all types of disrespectful behavior by their colleagues, their probability to rate the level of unfairness as "widespread, but subtle" increases. Not
surprisingly, female lawyers are much more probable to perceive that gender unfairness exists in some form or capacity. Almost inexplicably, however, female judges are much quicker than lawyers in perceiving widespread, yet
subtle gender unfairness. Perhaps this result stems from their detached vantage point in the conduct of a trial.
Gender matters
Simply put, and as expected, gender matters in the perceptions of fairness in the Mississippi court system.
While modest differences in impressions appear between judges and lawyers, the gender divide is by far the more
prevalent. Women, whether attorneys or judges, are consistently more aware of the core problems and far more
likely than men to observe, experience, and report incidents of biased treatment. Any relationship between unfair
treatment and case outcomes as a function of gender, however, appears negligible. Mississippi judges, men and
women alike, see slight evidence of cause and effect; in fact, only female attorneys are inclined to see any connection.
Our expectations miss the mark on one point--the linkage between age and perception. Based on the study by
Stepnick and Orcutt, we thought the relationship would emerge and matter. Three explanations seem plausible. First,
it may be a matter of methodology. We asked respondents to select a preset categorical range of ages (e.g., 25-34)
rather than provide an exact age, a difference which would create some loss in measurement precision. Second,
though the influence of age on perception is intuitively attractive, perhaps its expectation across states is risky.
Third, and more intriguing, the timing of data collections themselves may matter. We conducted our surveys in
2001, some 13 years after the data set collected and studied by Stepnick and Orcutt. That span of time, albeit only a
decade or so, may have been sufficient to witness a generational turnover in judges. Older jurists retired and younger
attorneys replaced them. As it turns out, this inference may be fairly plausible given that Stepnick and Orcutt attribute the gap in gender in part to generational differences.
The fact remains, however, that our analysis confmes itself to one state, and our findings should be treated accordingly. While we cannot generalize about perceptions of gender fairness beyond the Mississippi experience, we
believe that our study advances the general discussion. Although attorneys and judges in the surveys present an
overall favorable evaluation of fairness in the legal environment, they do not deny the continued presence of harmful
bias.
We offer clear evidence, moreover, that the differing outlooks among legal professionals break along gender
lines, and to a lesser extent along positional lines. The "two worlds" phenomenon appears useful and accurate in
distinguishing gender-based experiences and perceptions. While patronizing behavior toward women has clearly
diminished over the years, some forms of gender unfairness in the Mississippi legal system plainly persist. There is
still an unmistakable unevenness in respect and treatment owed and received. As studies and task force reports elsewhere show, dissimilar treatment of people marginalizes the importance and limits the potential of too many participants in the court system. This reported experience with and perception of residual gender bias should continue to
concern all of us--legal professionals, scholars, and citizens. Public confidence in the impartiality of courts and the
legal process hangs in the balance.
An earlier version of this paper was presented at the 2001 Annual Meeting of the Southern Political Science As-
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sociation in Atlanta, Ga. We wish to thank Lauren Bowen, Lisa Holmes, Chris Lawrence, Marvin Overby, Charles
Smith, and unnamed reviewers at Judicature for their helpful comments.
[FNalJ. John W. Winkle III is a professor of political science at the University of Mississippi. (jww@olemiss.edu)
[FNaalJ. Justin Wedeking is a Ph.D. student in the Department of Political Science at the University of Minnesota.
(wedeking@polisci.umn.edu)
[FNl]. Today more than 50 participants, states, and federal judicial circuits, make up the National Gender Task
Force Movement. See, e.g., Gender Fairness Strategies Project, Implementation Resources Directory (National
Judicial Education Program, 1998) and Schafran, Documenting gender bias in the courts: The task force approach,
70 Judicature 280 (1987).
[FN2J. See, e.g., Wikler, On the judicial agenda for the 80s: Equal treatment for women and men in the courts, 60
Judicature 202 (1980); Schafran, Educating the Judiciary about Gender Bias: The National Judicial Education Program to Promote Equality in the Courts and the New Jersey Supreme Court Task Force on Women in the Courts, 9
Women's Rts. L. Rep. 109 (1986); Schafran, Women in the Courts Today: How Much Has Changed, 6 Law and
Inequality 27 (1988); Gender Bias in the Courts: An Emerging Focus for Judicial Reform, 21 Az. St, L. J. 237
(1989); Schafran, Gender equality in the courts: Still on the judicial agenda, 77 Judicature 110(993);
Kearney &
Sellers, Sex on the Docket: Reports of State Task Forces on Gender Bias, 56 Pub. Admin. Rev. 587 (1996); Resnik,
Asking about Gender in Courts, 21 Signs: J. Women in Culture and Soc'y. 952 (1996); Kearney & Sellers, Gender
bias in court personnel administration, 81 Judicature 8 (997); Report of the First Circuit Gender, Race and Ethnic
Bias Task Forces, 9 B.D. Pub. Int. L.J. 173 (2000).
[FN3J. See, e.g., Crites & Hepperle, eds. Women, The Courts, and Equality (Newbury Park: Sage, 1987).
[FN4]. Anderson, American Bar Association Symposium II: Public Understanding
Justice System, 62 Alb. L. Rev. 1304, 1305 (1999).

and Perceptions of the American

[FN5J. Elazar, American Federalism: A View from the States (New York: Thomas Crowell, 1966).
[FN6]. See, e.g., Songer, Davis, & Haire, A Reappraisal of Diversification in the Federal Courts: Gender Effects in
the Courts of Appeals, 56 J. Pol. 425 (1994); Ashenfelter, Eisennberg, & Schwab, Politics and the Judiciary: The
Influence of Judicial Background on Case Outcomes, 24 J. Leg. Stud. 257 (1995); Beiner, What Will Diversity on
the Bench Mean for Justice?, 6 Mich. J. Gender & L. 113 (1998); Horwitz & Lanier, Women and minorities on state
and federal appellate benches, 85 Judicature 84 (999); Coontz, Gender and Judicial Decision: Do Female Judges
Decide Cases Differently than Male Judges?, 18 Gender Issues 73 (2000); Songer & Crews-Meyer, Does Judge
Gender Matter? Decision Making in State Supreme Courts, 81 Soc. Sci. Q. 750 (2000).
[FN7]. Stepnick & Orcutt, Conflicting Testimony: Judges' and Attorneys' Perceptions of Gender Bias in Legal Settings, 34 Sex Roles 567 (1996).
[FN8]. Report of the First Circuit, supra n. 2, at 182.
[FN9J. Jackson, What judges can learn from gender bias task force studies, 81 Judicature 15 (1997); Schafran, The
Obligation to Intervene: New Directions from the American Bar Association Code of Judicial Conduct, 4 Geo. J.
Legal Ethics 53 (1990).
[FNlOJ. The Effects of Gender in the Federal Courts: The Final Report of the Ninth Circuit Gender Bias Task Force,
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67 S. Cal. L. Rev. 745, 951 (1994).
[FN11l. Martin, Men and women on the bench: Vive la differences?, 73 Judicature 204 (1990).
[FNI2]. Kearney & Sellers, Gender bias, supra n. 2.
[FN13]. Supreme Court of Mississippi Order #97-M-01581, August 26, 1998. Co-chaired by attorneys Deanne
Mosley and Amy Whitten, with former Lt. Governor Evelyn Gandy serving as Honorary Chair, the Task Force
completed its investigation and submitted its report to the Mississippi Supreme Court in late November 2002. Professor Winkle, retained as a consultant for the Task Force, prepared the final draft of the document, The Final Report of the Mississippi Task Force on Gender Fairness.
[FN 14]. The Task Force contacted judges of all appellate (supreme court and court of appeals) and all trial courts of
general (circuit, chancery, and county) and limited (justice court and municipal court) jurisdiction.
[FNI5]. The Final Report of the Mississippi Task Force on Gender Fairness, supra n. 13, at 17.
[FNI6]. Not all victims are women. Several men in the surveys report personal experience with disrespectful behavior.
[FNI7]. These findings are not fully comparable across position because of a difference in the answer sets. The version of the questionnaire sent to attorneys offered three answer categories: (1) unfair outcome; (2) not unfair outcome; and (3) don't know. The judges' version had only the first two options.
[FNI8]. Because our main independent variable examined observed biases toward female lawyers, we did not utilize
other positional and gender variables (female lawyers, female judges, and male judges). We excluded variables for
women because there is little empirical evidence that female attorneys or judges are unfair to women in the Mississippi courts.
END OF DOCUMENT
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*29 THE CHALLENGES OF TRIAL TEAM DIVERSITY
As the face of the profession becomes more diverse, so too will the makeup of
trial teams.
Ann T. Greeley [FNalJ
Copyright © 2004 by the American Law Institute; Ann T. Greeley
WESTLA W LA WPRAC INDEX
GPR--General Practice Approaches, Articles & Issues
IN 2003, approximately roughly half of all law school graduates were women and about one-fifth came from a minority background. This is a huge shift from what the typical graduating class looked like a generation ago, or even a
decade or so back. It has some implications for the profession. Lawyers themselves will be a more diverse group.
The "typical" lawyer, whether in education, public service, or government, will as likely be a woman or minority as
not. This is a natural development, but, at this point in the profession's history, it poses a few questions. Will corporate counselor defense teams that cross the lines of traditional representation *30 face challenges, or will they see
the potential benefits of representational diversity? How can they know which variables juries will consider in assessing the effectiveness and credibility of attorneys? This article addresses some of the realities surrounding the
development of trial team diversity.
THROUGH THE JURORS' EYES. A trial is a costly, stressful experience for a client, and every factor that jurors
will notice, from the color of the attorneys' clothes to the hairstyles of potential witnesses, must be considered as
contributing to the perceptions jurors will have of a case. Diversity issues must be considered as part of trial strategy; so a natural question is, "Will involving women or minority counsel in a trial be an advantage or a disadvantage
for my case?"
Juror Expectation And Identification
There is really no easy way to assess the potential effect of "extralegal" factors, such as the race or gender of the
attorney, on the jury. At first glance, we assume that having a legal team that reflects the diversity of a community
will likely be an asset in a case, or that matching case type and lawyer characteristics would be wise (for example,
having an African-American lawyer defend a race discrimination case, or a female attorney defend a sexdiscrimination case). As we will discuss, a juror's identification with counsel, or projection that defense counsel has
a special understanding or sensitivity to a type of case, can be a powerful factor in persuading that juror to hear that
side of the case.
However, it is not a simple process to understand how an African-American lawyer will be perceived by a predominantly African-American jury panel as he or she defends a large corporation in a sexual harassment case, or to
predict how a female attorney representing a small company will be viewed in a race discrimination case. In fact, the
key to predicting potential juror perceptions is to evaluate the context in which diversity factors are considered, in
particular, the interaction between jury make-up and expectations, case type and trial team make-up and behavior.
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THE CONTEXT PUZZLE. Let's take a look at some of the pieces of the context puzzle that can be examined, such
as jurors' backgrounds and experiences, their attitudes toward various types of cases, their perceptions of women and
minority attorneys, and general gender and ethnic bias in the courtroom. After discussing these issues, we can try to
answer this question: what do the contextual variables tell us about women and minority attorneys and their role in
litigation success?
Be Cautious When Generalizing
Let's look at attorneys as the jurors might see them. Counsel must be aware that in some contexts minority attorneys, considered to be a minority when viewed against the national population, are not in the minority. For example, a Hispanic attorney in Hildalgo County, Texas, reflects the majority of the population. So, it is often difficult to
make sweeping generalizations about how juries will see "minority" attorneys. Second, in the context of our television culture, potential jurors see women attorneys taking on big cases and running the courtroom as judges in shows
such as, "The Practice," "Law and Order," and even the quirky, "Ally McBeal." Even Judge Wapner has been replaced by Judge Judy. These "TV-watching" jurors are not likely to perceive women attorneys as non-traditional in
the courtroom.
The Interactions Of Race And Gender
In a different regard, what problems are presented by generalizing when analyzing the interactions of race and
gender? One can postulate *31 that an African-American female attorney is subject to "double stereotyping," but it
is unclear what this means in any particular case. In addition, gender and race aside, each attorney is an individual
with a unique style and some attorneys are just more effective communicators than others. These individual factors
cannot be ignored in any potential analysis of the effects of gender and race of the attorney on jurors.
Each Case Is Unique
Case type must be considered in analyzing jurors' responses to the attorneys. Jurors' personal experiences color
their perceptions of a case, and the evidence in any case must pass through these predispositions. This process suggests that cases involving more emotion, personalization, or identification with the parties or the facts can set the
stage for more awareness of the gender and race of the attorneys than cases without these emotional dimensions.
Is It A "Personal" Case?
Contract, antitrust, and patent cases often have less emotional charge for jurors, unless, of course, a "big
guy/little guy" struggle will be presented. Products liability and other cases involving personal injury typically evoke
sympathy and a sense of vulnerability, and therefore evaluation of the level of empathy or concern displayed by a
company may play into jurors' evaluations of the legal team. Cases we have found most prone to personalization and
potential labeling or stereotyping of attorneys are gender-related personal injury cases, such as rape or sexual abuse
cases, and employment cases, particularly those involving some type of discrimination or sexual harassment.
Cognitive Filters
Having conducted extensive pretrial mock trials and post-trial interviews, we also know that jurors believe that
they have more expertise in employment cases than in many other types of cases, since the majority of jurors have
been employed and have formed specific attitudes regarding the work world. Predispositions or "cognitive filters,"
such as biases against corporations, anger toward previous bosses, and attitudes about equality and fair treatment,
can influence their decisions. Because these cases involve issues of sensitivity, "political correctness," or general
attitudes toward women, ethnic minorities, or persons with disabilities, these filters have a more pronounced effect
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in these types of cases than in other types of less emotionally-involving cases. Jurors' views regarding feminism and
traditionalism of gender roles, as well as personality factors such as a jurors' racial or ethnic identity development
(the extent to which they identify with their own ethnic group), are very important filters in these cases and are not
easily discovered during voir dire. Employment or emotionally-laden cases, in particular, must be evaluated for juror
filters and stereotyping when the legal team is designed.
Trial Imitates Life
Jurors almost always perceive a parallel between the behavior of an attorney (or trial team) and the behavior of
the attorney's client toward the other party. This is particularly the case when that party is an individual. This behavior is particularly salient in rape, discrimination, or harassment cases. For example, in a sexual harassment case, jurors may be sensitive to the way that a female associate is being treated at trial, and may be offended by the fact that
the lead counsel is condescending toward her. They are looking for cues as to how this client (represented by its
attorneys) treats its "employees." Or jurors may be aware that a minority attorney is seated at counsel table during a
race discrimination case, but has no apparent role at trial. Jurors may assume that the corporation is just *32 using
this attorney as a token, a superficial sign that they are racially aware. If he or she is not given a chance to be a real
contributor, this may anger the jury. This potential for misinterpretation of motive is more apparent in race and sex
discriminationlharassment
cases because the case issues (race or gender) interact with the trial process (how the attorneys behave).
So What Do Jurors See?
What do jurors tell us about how they view women and minority attorneys? Most of their observations are
somewhat superficial because they are based on only what they see in a trial and their stereotypes. Drawing from the
social psychology research and pre- and post-trial research, we can briefly examine four variables: presentation
style, physical appearance, role at trial, and trial behavior.
Presentation Style
Do jurors perceive the presentation styles of attorneys differently based on the sex or ethnic/racial background
of the attorneys? The research results on this issue are mixed. In general, research on attorneys has found no consistent effect of attorney gender, with the overall research fmding that there is no relationship between attorney gender
and attorney effectiveness. Effects of race and gender have been shown in a few studies, but these results are contradicted by other studies showing no effect. However, social psychologists have discovered that a speaker's credibility
may be perceived differently depending on the gender of the speaker, regardless of the content or quality of the
speech itself. (Linz & Penrod, 1984). These studies suggest that jurors' perceptions of an attorney's credibility or
competence could be influenced by the attorney's gender, the juror's gender, or both.
Perception Of Speech Style
Some research has focused on style of speech, particularly aggressive styles (e.g., using aggressive words, varying the voice, using exaggerated hand gestures, looking the audience squarely in the eye) and passive styles (maintaining a quieter, steady voice, standing still at a podium, looking at notes, pausing often, and even seeming unmotivated or uninterested). Research in non-litigation contexts has found that people, particularly men, respond differently to an aggressive speech style depending on the gender of the speaker, with men responding less favorably to
aggressive women. See Carli, 1990 (citations for research materials appear at the end of this article). In one study by
Hahn & Clayton, in 1996, it was clear that jurors did not view aggressiveness in male attorneys in the same light as
aggressiveness in women attorneys. Even though the study suggested that an aggressive style may be an advantage
in the courtroom, there were interactions with a juror's gender and the gender of the attorney such that women attorneys did not gain the same advantages from an aggressive style, particularly with male jurors. It is unclear what the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

15 No.6 PRACLIT 29
15 NO.6 Prac. Litigator 29

Page 4

(Cite as: 15 NO.6 Prac, Litigator 29)

interaction of race and gender in this paradigm would suggest. Perhaps minority attorneys are under the same scrutiny with regard to being too aggressive, but this has not yet been established.
The Danger For Female Attorneys
An important consideration in reviewing these stereotypes is that women are generally expected to be more caring and compassionate. Because aggressiveness is considered the inverse of friendliness, women attorneys in an
assertive, adversarial role may be considered cold and unfriendly. Jurors are further disturbed by this difference between their expectations of traditional femininity and the expectations and realities of the courtroom.
*33 So, what does this mean? An aggressive speech style is considered more lively and dynamic and, as such,
appeals to jurors more. But there is a double bind for women--if a woman acts aggressively, she may be viewed as
abrasive, bossy, combative and unfriendly, while a man doing the same thing might be perceived as commanding
and natural. Thus, women attorneys (and perhaps minority attorneys) still have to be aware of this stereotyping, particularly from male jurors. Women attorneys may want to consider pairing aggressiveness during opening, closing or
cross-examination with warmth and friendliness in voir dire or in direct examination in order to establish a balanced
presentation style, more in sync with jurors' expectations.
Physical Appearance
Research has demonstrated that physically attractive individuals are generally, but not always, more persuasive
than unattractive ones. Indeed, this is so because we naturally want to identify with attractive people, and in doing
so, tend to agree more with what they have to say. See Linz & Penrod, 1984. This can be a plus and a minus for
women and minority attorneys. Similarity is important to perceived attractiveness, and as the jury pool becomes
more diverse, there is a greater importance to having a diversity of attorneys with whom to identify and by whom to
be persuaded. However, if a woman attorney is seen as too attractive or attractive in a sexual way, rather than identifying with her, jurors may tend to devalue her expertise.
Is There Such A Thing As Too Attractive?
We fmd that physical appearance is more central to evaluating female and minority attorneys than traditional attorneys, due to cultural stereotypes regarding demeanor, tone of voice, and for women, even physical size. This is
born out in our research, when jurors will quite often comment on something about the woman attorney's appearance
(e.g., "Her skirts were too short"). This emphasis is obviously fallout from our culture's emphasis on women's attractiveness. (Remember how Marcia Clark's hairstyle changes during the O. J. Simpson trial were discussed in the media?)
Being different can be an advantage. One woman who specialized in defending class action asbestos cases said
that she found it an advantage to be able to wear a "red suit in a sea of gray." However, the attorney who does this
must be aware of how her personal style will be scrutinized heavily by the jury, and she must know how her style
will be perceived.
Role At Trial
Perhaps the most important consideration in the context of the trial is how this attorney's role will be perceived
at trial. As mentioned above, jurors see the woman or minority attorney who only sits at counsel table without a substantial role at trial as a token. If the minority or woman attorney never examines a witness and never gives an opening or closing, jurors perceive that he or she only existed to provide the appearance of gender or racial awareness;
this appearance will only underscore the insensitivity of the company. Jurors have frequently commented after mock
trials or in post-trial interviews that they believed that a particular female or minority attorney did not have a role,
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and should have had one. In cases where race or gender is the central issue, the potential for the perceived tokenism
of the attorney is even greater.
Trial Behavior
Jurors are very sensitive as to how counsel treat the jurors, each other, and the judge at trial. They like respectful, polite behavior, and tend to devalue the attorney who is rude or hostile. Most jurors are not familiar with the
hierarchical *34 system that is used in law firms and at trial. Because jurors are new to the trial situation, they are
likely to scrutinize the lead counsel's treatment of others on the trial team, particularly when they are female or a
minority member. Asking female trial counsel to take on significant clerical or assistant duties ("Get me that file!")
or to act as " Vanna White" with courtboards can be offensive to some jurors. Not including a minority attorney at
sidebars or speaking to him or her in a condescending manner will have the same effect on jurors.
WHAT IF THE COURT SHOWS BIAS? . Does the fact that a female attorney is periodically referred to as "lady
lawyer" by court personnel, jurors, and even (gasp) by judges make you wonder if women and minority members of
the bar have been truly assimilated into the world of litigation? Will the jury see the effect of this bias?
Gender Bias Still Exists
Many studies were done in the early '90s which established the existence of gender bias in the behavior of attorneys, judges, and courtroom personnel. While it is rarely blatant, this bias still exists in subtle forms such as sexual
teasing, inappropriate looks or inappropriate language ("Gentlemen, approach the bench," when a female attorney is
trying the case). What is apparent from the research is that women and minorities are more likely to see these subtle
behaviors than men or majority culture members are. In one study, attorneys recognized that sometimes these behaviors, considered "sexual trial tactics" (for example, referring to a female colleague as "the young lady"), still occur in
trial.
Do Jurors See It?
The jury is privy to a number of behaviors that still signal that women attorneys are treated differently in the
court. Inappropriate language (the judge or an attorney uses "honey" or "dear" to refer to female counsel; uses first
names for female attorneys, but last names for male attorneys; refers to the foreman of the jury; uses the pronoun
"he" to refer to attorneys), a male-oriented environment (most high-status court personnel are male, while lowerstatus clerical personnel are women; more women than men attorneys are asked if they are paralegals or assistants),
and stereotyped attitudes (a judge says, "I hope your client [a woman] won't become too emotional") are still a part
of the court system. One study suggested that, "Although each of these incidents may appear trivial in isolation, together they present a pattern of discrimination that undermines women's authority in the courtroom." See Riger,
Foster-Fishman, Nelson-Kuna & Curran, 1995.
Racial Bias
There is also evidence, albeit from an isolated case, that reflects that minorities may be the subject of discrimination in the courtroom as well. In a recent case involving alleged environmental racism, an African-American
judge reportedly said that race is not a factor in some diseases=including sickle cell anemia--and refused to admit
evidence about the rate of lupus contraction among African-Americans "because white people wrote it." Houston
Chronicle, August 22, 1997, at p. 1. He was also accused of saying that physical differences among races were due
to differences in their environments. "Why do you think Chinese people are short? They need to be short. Why are
they so tall in Africa? Because they need to be tall. It's environmental," he said. The extent to which this type of behavior occurs in front of the jury or in chambers in other cases is not known. The Circuit Court of Appeals in the
above case found the judge's statements to be grossly inappropriate, *35 and noted that "racially insensitive state-
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ments" are not to be tolerated in any litigation, and most decidedly are verboten in litigation in which racial or ethnic
considerations are relevant to an issue before the court. In re Chevron U.S.A., 97-20612 (5th Cir., August 19, 1997),
available at http://66.12.145.114/vfl97 _ 20612.html. The behavior is obviously extreme and, hopefully, rare.
What Do Jurors Think Of Biased Behavior?
Jurors' general newness to the courtroom environment, and the fact that any given incident is subject to different
interpretations based on the race and gender of the perceiver, makes it hard to believe that anything but the most
extremely biased or prejudicial behaviors will have an impact on jurors. In post-trial interviews, jurors do not report
bias on the part of the judge, and rarely perceive any difference between the performance of male and female attorneys (based on gender; obviously, experience of style differences may be recognized). Since the culture at large displays significant gender and even racial bias, it is possible jurors do not see this as outside the cultural norm. Jurors
do note periodically that an attorney was rude or offensive, even to the trial team (but they find this behavior offensive no matter who was rude and to whom). What is striking in post-trial interviews is that jurors do not perceive
"biased" behavior as lowering the status or desirability of the minority or woman attorney; rather, they want to see
women and minority counsel have a more important role at trial.
The Importance Of Pretrial Testing
Pretrial research, such as trial simulations, may be an important way to test how an attorney is perceived in a
specific venue. These sessions involve testing openings, closings, and witnesses in front of a panel of potential jurors from the actual venue. In this way, the trial team can assess reactions to various attorneys and make choices as
to which person should perform which tasks. In addition, these types of exercises may also provide an opportunity to
test out the skills of younger or less-experienced trial team members, to give women or minorities experience in
front of a jury audience. In a different vein, community attitude telephone surveys may be a way of understanding
the jury audience and the potential biases they may have in a given case.
CONCLUSION. We don't know all the answers about how minority and women counsel are perceived by jurors,
because there are so many interactions among the gender, race, and experiences of jurors; the gender, race and experiences of attorneys; the type of case; the trial team make-up; and the whole theater of the courtroom. Testing a
case through pretrial research such as community attitude surveys, strategy development groups, and trial simulations can be an important means of addressing the unknowns before trial. In general, it appears that the disadvantages of having women and minority counsel on the trial team are insignificant compared with the potential advantages to the case.
*36 PRACTICE CHECKLIST FOR
The Challenges Of Trial Team Diversity
Given the realities of racial and gender bias, but the countervailing reality that a diverse trial team can do much
to help a case, what should a trial team look like? Although there are no easy answers, some concepts can guide the
decision-making process.
· Consideration of the attorney's race and gender should be seen in the context of the venue, the specific jurors, the case type, and the overall trial team.
· Employment cases, and other "emotional" cases, require added sensitivity to jurors' stereotypes of empathy, experiences with discrimination, and the parallels between their personal lives and the courtroom.
· Jurors have somewhat superficial and stereotypical views of presentation styles and appearance. While
each attorney must maximize his or her own style, consideration must be given to juror reactions.
· Jurors watch the roles women and minority attorneys take and the treatment they receive, both within and
outside of the trial team. Caution must be exercised not to place women or minorities in token or inappropriate
roles.
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. Judges and courtroom personnel have been shown to have the potential for bias, but definitive effects on
jurors are unlikely .
. Pretrial research is an effective way to evaluate how specific attorneys will be viewed in specific venues.
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LJN's Product Liability Law & Strategy
February,2007
ROUND UP THE USUAL SUSPECTS
Traditional Methods of Selecting First-Chair Trial Counsel Exclude Women
Sandra Giannone Ezell [FNal]
Copyright © 2007 ALM Properties, Inc., All rights reserved; Sandra Giannone
Ezell
"You can't be shining lights at the Bar because you are too kind. You can never be corporation lawyers because you
are not cold-blooded. You have not a high grade of intellect. I doubt you could ever make a living." Clarence Darrow to women lawyers. Morello, Bar Admission Was Rough for 19th Century Women, 189 N.Y.L.J. 19 (1983).
A product liability trial is a war. It is a long war -- years of skirmishes that culminate in a battle of epic proportions.
You slog through discovery, motions to compel, depositions, and expert discovery to arrive at "ready for trial"
status. Then you have to distill all that has happened during this exchange and prepare a case strategy and a story of
why your client should prevail. You have many weapons with which to do this: experts; your client; and your skills
as a communicator, tactician, and performer. During this battle, however, not only do you have to worry about your
own performance, but you also have to manage your team and keep each member's morale up at the same time that
you maximize his or her capacity for and contribution to the fight. You have to develop and control the message that
your team receives and conveys. You have to unite your entire arsenal so that it all comes together at just the right
moment to ensure the highest quality communication of your vision, which only you truly understand. You need
stamina because the hours are long and the stakes are highest when you are most stretched. You live off adrenaline
and desire and competition and fear. The other side, however, has the same weapons. It is a war that is not for the
faint of heart; it is not for the weak; and it is not for the ill prepared.
It naturally follows that if trial is war, then it needs a leader, a general. How many famous or not-so-famous women
generals do you know?
There are a disproportionate number of men who first-chair product liability cases. This article explores this fact
and challenges us as a profession to change it for the good of our clients, our women, our men, and our legal system.
Our system will be the best, most rich, and most colorful when it is populated by a diverse group of lawyers. It will
be the most challenging and interesting when people of all backgrounds and demographics advocate together and
against one another in front of a jury and judiciary similarly comprised.
The Usual Suspects Have Always Been Men
In order to change the way that trial counsel are selected and the pool from which those selections are made, we
must first examine what or who is responsible for the indisputable un-der-representation of women in courtrooms
around the country. There are many different barriers to consider. There are institutional barriers that fail to maximize the recruitment, opportunities, promotion, and retention of women. Trial work also provides additional unique
challenges for women. Moreover, there are internal barriers that women possess that have affected the opportunities
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for their own success as trial lawyers.
Law firms have evolved from a model that was created by men for men. Only men participated in the American
legal profession when it began, and they set up a system that worked in its historical context. The first woman in the
country to be admitted to the practice oflaw was Arabelle Mansfield in 1869. Women were not admitted to the bar
of the U.S. Supreme Court unti11879, 90 years after that Court was established, and even then it took a special Act
of Congress before petticoats and pinafores were allowed inside those hallowed halls. See, Alice L. O'Donnell, Supreme Court Historical Society 1977 Yearbook, "Women and Other Strang-ers Before the Bar" (1976).
Most law firms' compensation systems give business credit to the business originator. The person who secured or
inherited the client gets the majority of the compensation for work done for that client. This model encourages hierarchical arrangements or fiefdoms where there can be only one master -- the first-chair trial lawyer. There is no financial incentive for the master to share or to train others to become first-chair trial lawyers; once trained, they will
either leave your hierarchy and you will have to replace them, or they will seek to share your hierarchy and your
compensation will be reduced.
Firms do not provide women with formal and informal mentoring. Being a good lawyer is not enough, and the intangibles of a successful trial practice must be learned. Without the mentoring systems to teach young women how
not only to try cases, but to negotiate law firm politics and build their own client base, they are not set up for success
by the very institution which will reap the benefit from that success. Of equal concern to the lack of mentoring is the
lack of role models. There are so few women partners and even fewer women trial lawyers for young women to
learn from and model their behavior after. Without models to show young women that they can balance a lively trial
practice with a lively home life, why would women believe it possible? Why would they put forth the effort necessary to achieve it?
There is also a systemic yet newly identified phenomenon described as "benign exclusion" wherein women are systematically -- albeit not intentionally -- left out of the process necessary to become successful trial lawyers. See,
Lauren Stiller Rikleen, Ending the Gauntlet: Removing Barriers to Women's Success in the Law (2006). When there
is a marketing opportunity or a trial, it is often the practice among the (male) first-chair trial lawyers to round up the
"usual suspects." Most of the current trial lawyers are men, and the people they think of when there are trials in need
of first-chairs are men. A recent study determined, not surprisingly, that men are most comfortable with others like
themselves. See, Minority Corporate Counsel Associa-tion, Creating Pathways to Diversity: A Set of Recommended
Practices for Law Firms (2000). It follows then that if a man cannot try a case himself or needs someone to team up
with, it will be another man.
Unintended gender bias also results in the systematic exclusion of wo-men. This is not only true in firms but also in
the courtroom. "Bias is not necessarily intentional. Social cognition theorists posit that bias is the function of the
human brain trying to make sense of the world by making distinctions among the things it encounters. Once the
brain creates categories, it tends to exaggerate the differences among the categories, which leads to inappropriate
differential treatment." Gamer Weng, Racial Bias in Law Practice, California Lawyer (Jan. 2003). One of the most
profound gender biases in the product liability trial setting is the "girls don't understand math and science" fallacy.
This is a particularly devastating bias because product liability defense work involves technological, engineering,
medical, or scientific issues at its core. These are gray matter cases. Women in product liability work have historically been stereotyped into case management and discovery as compared with the expert witness development and
first-chair trial roles, which have gone to men. Gender bias also exists regarding the commitment required to be the
first-chair trial counsel. It is true that to be the general or first-chair, you must possess an extraordinary commitment
to your craft and your client. The perception is that because women attempt to balance their commitment to work
and family, they lack the total commitment necessary to try a case. This bias, which often grows out of a genuine
concern that a woman needs to "be with her family," has a profoundly negative effect on her getting the career opportunities she deserves.
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Courtrooms also contain substantial barriers for women. When you walk into a court with your rolling brief bag and
the bailiff tells you, "Court reporters sit over there," that playing field is not level. Judges and other court personnel
possess the same biases that the law firms have about the role of women in litigation. Judges often discount the import of the message when it comes from a woman rather than a man. They also curtail women in their argumentative
fervor. A woman's strenuous advocacy is more likely to be characterized as aggressive or shrill while a man is just
being assertive. In a recent survey of women who try cases, 70.4% of those trial lawyers indicated that they had experienced gender bias in the courtroom. Shelly Hammond Provosty, DR! Task Force Examines the Status of Women
Litigators at Law Firms, Of Counsel, July 2005.
Women share the responsibility for their absence from trial practice as well. Women leave. This is a devastating
institutional reality. Women now equal or outnumber men as law school graduates. Women currently enter law
firms as 45- 50% of the entering class. Nevertheless, as of2000, women represent only 16% of the partners and only
14% of the equity partners at these same law frrrns. Catalyst, Women in Law: Making the Case 26 (2001). Being a
trial lawyer is very hard work. It consumes your time and requires much sacrifice. You do not control your days
because so much of your life is dictated by the courts or opposing counsel. Moreover, as Justice Sandra Day O'Connor acknowledged, "women professionals do have primary responsibility as a practical matter for having children
and doing a lot of the housekeeping that it takes to provide a home, and they spend roughly twice as much time on
these cares as do professional husbands. Justice O'Connor, Speech for National Women's History Month (March 8,
2006).
Women perform a cost benefit analysis when considering life as a trial lawyer. In surveying the landscape, they see
very few women trial lawyers, very few women partners, very few women leaders of firms, and very few women
judges; they decide that their extraordinary efforts are not likely to be rewarded, and they opt out. When they leave,
the gender-biased assumptions made by law firms, judges, and opposing counsel that women lack dedication and are
less likely to be around to fmish the war are substantiated. By opting out, they then predispose the next generation
similarly to reject the life of a trial lawyer. Women leave, and they usually leave because they are unable to strike a
balance between work and family. Shelly Hammond Provo sty, DR! Task Force Examines the Status of Women
Litigators at Law Firms, Of Counsel, July 2005.
Women don't do it right. Women do not ask for things. They do not ask our clients for work. They do not ask our
partners for assignments. They do not ask to try cases. Women believe that if they work hard and demonstrate their
talent, they will get what they deserve, whether they ask for it or not. Conversely, men have very little problem asking for what they want. If a man asks for a trial and a woman hopes for it, who gets it? Trial lawyers need to be bold
and assertive -- and not just in the courtroom.
Rounding Up the Usual Suspects: A Bad Business Model
Women enrich the legal landscape. They bring different ideas, approaches, viewpoints, and solutions to problems.
Women serve onjuries. Women buy the products that we are defending. Women must, therefore, try cases. Women
must take their place in the legal arena in proportion to their place in the world.
Corporate clients have made sweeping changes in their expectations regarding trial counsel. Clients now make demands about how their cases are to be staffed and those demands include the requirement that women will not just
staff cases but will play prominent roles in the case development and trial. Women are required, not just as window
dressing, but as participants or leaders. Corporations fmancially incentivize their in-house counsel to hire women
trial lawyers. They also demographically analyze the billable hours and business credit given and issue diversity
report cards upon which they make future hiring decisions.
In the last five years, one notes a trend of corporate edicts regarding diversity and inclusion. In 2004, Sara Lee General Counsel Roderick Palmore created a "Call to Action" in a document that reaffirmed corporate commitment to
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diversity and stated that the endorsing corporations would end or limit their relationships with law firms that did not
increase the number of women and minority lawyers hired and retained. Seventy-two Fortune 500 companies initially signed this document. Melanie Lasoff Levs, Call to Action -- Sara Lee's General Counsel: Making Diversity A
Priority, MCCA Diversity and the Bar (Feb. 2005).
At the same time that clients are requiring a demographically different trial team, law firms are paying a high cost
for the crisis of attrition. The cost of losing an associate is astronomical, generally estimated between $250,000 and
$400,000. Law firms are realizing that although attrition seems to be disproportionately a female issue, the cost of
attrition is gender-neutral. In fact, the cost of attrition is borne disproportionately by men because they disproportionately own these firms.
While clients are demanding wo-men, and firms are facing the real costs associated with losing women, women
have discovered the concept of professional free agency. It is no longer the case that you graduate law school, go to
work at a firm, become a partner, and retire from that same firm, Women can forum shop for the environment that is
most likely to set them up to succeed -- and women are doing this with increased frequency.
Being a successful product liability trial lawyer involves the ability to communicate high-level technical concepts to
a jury in such a way that it understands the issues and agrees with your perspective. There is nothing uniquely masculine about that. Women communicate differently than men, and a team of available women trial lawyers maximizes our clients' potential to put together the ideal trial team. Most jurors, like the rest of us, have been influenced,
convinced, and persuaded by women in their lives. There is no reason to think that this will not also hold true during
the trial of a complex, catastrophic products liability case.
"Women hold up half the sky and they will do so in our courts. They need no favors. They need only equal respect
for their talent and equal sharing by men of the job of bringing up the next generation." Justice Ruth Bader Ginsburg, Columbia Law School Panel Discussion (April, 2003).
FNal. Sandra Giannone Ezell is the managing partner for Bowman and Brooke LLP's Richmond, VA, office, where she focuses her national trial practice on catastrophic injury product liability defense. She is active in firm management, fum diversity initiatives, mentoring, and associate development. More information is available at www.bowmanandbrooke.com.
END OF DOCUMENT
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*23 TRIAL TEAMS AND THE POWER OF DIVERSITY
Karen L. Hirschman, Ann T. Greeley, Ph.D. [FNal]
Copyright © 2009 by the American Bar Association; Karen L. Hirschman, Ann T.
Greeley, Ph.D.
WESTLA W LA WPRAC INDEX
JUD -- Judicial Management, Process & Selection
Race is on everyone's mind at a Mississippi murder trial in the movie based on John Grisham's novel A Time to
Kill. The black defendant is accused of shooting and killing the perpetrators of a sexual assault and attempted murder of his nine-year-old daughter. The white defense attorney, Jake Brigance (played by Matthew McConaughey),
struggles with his own feelings about race during his preparations for trial. As he comes to appreciate his own prejudices, he decides on his strategy for communicating to the all-white jury how racial prejudice affects their decision
making. In his powerful closing argument, Brigance describes the crimes committed against the daughter in gruesome detail. He then pauses, swallows hard, and says, clearly struggling with his own emotions, "Now, picture her
as white."
The point is made: Perceptions of race (as well as gender) are always with us. We can't completely set aside our
attitudes and prejudices about race and gender, no matter how hard we try. Most of us like to think that personal
characteristics such as race and gender do not determine our choices--of employees, colleagues, friends--or even
presidents. We want to believe we can be "color blind" and avoid sexism in our diverse but not fully integrated society, yet we must also admit that race and gender may have, at minimum, an unconscious effect on the decisions we
make.
In litigation, how should race and gender be taken into account in choosing trial counsel and in making the many
choices about who should handle the various tasks at trial? Are there advantages or disadvantages that arise out of
the choices we make, depending on the demographics of the jury pool, the characteristics of the witnesses and the
parties, and the nature of the case?
We know that jurors' first impressions, gut reactions, and prejudices are integral to their decision-making process.
Judges, as human beings, also have racial and gender identities and attitudes, prejudices, and biases that affect the
way they make decisions during a trial. To represent our clients effectively, we must understand the ways that gender and race are perceived by all the players in the theater of the courtroom, and we must use that understanding to
make better trial team decisions.
You may be asking yourself, "Why can't I ignore the race and gender of my fellow human beings? I pride myself on
focusing on the issues, not the color or gender of anyone." As much as we might like to think we can do that, science
tells us it is psychologically impossible. Social category information, which includes race and gender, is the first and
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most salient information others notice about us--it's automatically "encoded" or observed (Fiske & Neuberg, "A
Continuum Model of Impression Formation from Category-Based to Individuating Processes," Advances in Experimental Social Psychology, Academic Press, 1990). Even if we are not aware of this encoding, it is happening.
We have taken in what others have told us when we were young and impressionable, and although we may have
worked to divorce ourselves from these attitudes, they are essentially imprinted in our psyche. We notice the race
and gender of others, and they notice these characteristics about us. We also commit what is known as the Fundamental Attribution Error--that is, there is something that makes us instinctively want to explain the world around us
in terms of people's essential attributes rather than the more subtle and variable contextual cues.
There is another reason that these issues cannot be ignored: Weare not fully aware of our attitudes, beliefs, and
prejudices. For this reason, jurors may not be able to voice any preconceived notions or biases in voir dire. In addition, the social pressure to be perceived as "fair and impartial" impedes any *24 self-searching or volunteering of
prejudices. Openly expressing racism and sexism is taboo in our culture--thus most people have a hard time acknowledging socially unacceptable attitudes even if they are aware of them. Research on inoculating jurors so that
prejudices do not hinder fair and impartial judgments suggests that some techniques work in racially based cases,
such as creating an open dialogue about avoiding racial prejudice. But we are far from understanding how to counter
racial bias in our courts. In essence, known or unknown, our prejudices stay with us as we make our decisions.
So why consider trial team diversity? Many aspects of any case are outside our control: the judge who is assigned,
the facts, the quality and availability of persuasive witnesses, and the openness of the jury panel to our themes. As
advocates, we attempt to influence these aspects as much as possible--for example, by developing compelling
themes, working hard to prepare our witnesses, identifying the most favorable potential jurors through thoughtful
voir dire questions, and even, on occasion, attempting to move the trial to a better venue. When it comes to choosing
the lawyers on the trial team, however, we typically have more control. We can consider a variety of factors: the
lawyers' experience and reputation, substantive expertise, track record, and relationships with the court and opposing
counsel. Other attributes that must be considered in choosing the trial team are the basic ones we've already mentioned: race, gender, and ethnicity.
Many corporate clients are very direct in stating their expectations that the lawyers who work on their matters will
include the talents of men and women and will include attorneys of color. Why? In addition to the goal of providing
opportunities to lawyers who historically have had a more difficult time gaining access to them, there is an increasing recognition that the best decisions are made when there is diversity among the decision makers and their points
of view. A 2007 report from Catalyst, Inc., found that Fortune 500 companies with at least three women on the
board demonstrated significantly stronger fmancial performance in return on equity, sales, and return on invested
capital, across a range of industries. (The Bottom Line: Corporate Performance and Women's Representation on
Boards, Catalyst, Inc. 2007). Books discussing the power of diverse teams in delivering superior results abound.
(See, e.g., The Difference: How the Power of Diversity Creates Better Groups, Firms, Schools, and Societies, Scott
E. Page, Princeton University Press, 2007; Without Excuses, Unleash the Power of Diversity to Build Your Business, Joe Watson, Macmillan, 2006; The Inclusion Breakthrough, Frederick A. Miller, Judith H. Katz, BerrettKoehler Publishers, 2002.) There also is evidence that diverse juries engage in different and better group decision
making. According to one study, juries with racially diverse participants exchanged a wider range of information
and made fewer errors than all-white juries did (Sommers & Ellsworth, "Race in the Courtroom: Perceptions of
Guilt and Dispositional Attributions," Personality and Social Psychology Bulletin, 2000, 1367-79). Recognizing the
power of diversity, many law firms have openly embraced a desire to hire, mentor, and promote a truly diverse
population of lawyers.
Why should we consider diversity in making decisions about how to try cases? To put it simply, because it is to our
advantage and to the advantage of our clients to do so. These advantages become more apparent in the context of
certain venues, case types, and courtroom environments.
Analyzing how diversity should affect your trial team decisions must be made in "context." Does the case involve
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issues of gender, race, or ethnicity? What are the demographics of the jury pool? Is it an urban, suburban, or rural
area? What is the ethnic, racial, and gender membership of other key players in the courtroom? Are there ways in
which a male or female or person of color would be able to explain the case in a more intuitively appealing way than
someone of the other gender or another race? The combined characteristics of the case, venue, jury, and court will
be important to consider when evaluating the composition of the trial team. Of course, there are no simple answers,
and because every case is unique, the decision must be made on a case-by-case basis. What follow are some
thoughts on how to consider diversity as those decisions are being made.
What do jurors focus on in the courtroom? It's a novel setting for them, so they are attending to a great deal of new
information, including arguments made by attorneys from both *25 sides, the demonstrative evidence, and the
judge's responses to objections. In addition, jurors perceive things that may not be considered important by counsel,
like the courtroom clerk's earring, the witness's rumpled suit, or the interesting mural on the wall behind the judge's
bench. Jurors also take mental notes on the characteristics of the trial team. As jurors listen to attorneys present
opening statements, examine witnesses, and interact with the judge and clerk, they assess not only the legal competence and organizational skills of those lawyers, but also personal characteristics such as emotionality, aggressiveness, likeability, physical appearance, and attractiveness. In doing so, they may be reacting, at least in part, to preconceived notions of appropriate behavior for males and females and for people of different races or ethnic backgrounds.
Emotional expression can be perceived by jurors as appropriate or inappropriate for the situation. Because jurors
expect the plaintiff's attorney to fight for the rights of his or her client and tug at the jury's heartstrings, it is more
acceptable for plaintiff's counsel to display emotional behavior in court. By contrast, such conduct by the defendant
may be perceived as defensive or may suggest concern about liability. Gender also plays a role in jurors' perceptions
of what is an appropriate or inappropriate display of emotion. Women attorneys (and witnesses) are more often criticized for their emotional expressions, whereas male attorneys who show emotion of the same kind and level as females might be considered "deeply passionate" -about the case. Why the disparity? If a woman attorney shows emotion, jurors may rely on stereotypical thinking that it is typical for women to "get emotional." But if a man shows
similar emotion, jurors may believe that he must have had "a dam good reason" because it isn't consistent with their
expectations for men (L. Warner and S.A. Shields, "The Perception of Crying in Women and Men: Angry Tears,
Sad Tears, and the 'Right Way' to Weep," Emotion Recognition Across Social Groups, Cambridge University Press,
2006).
Jurors are well attuned to an attorney's degree of aggressiveness; they evaluate presenters along a continuum of aggressive to passive, based on jurors' perceptions of both verbal and non-verbal language displays. An aggressive
communication style would include the use of antagonistic words, a raised or clipped voice, exaggerated hand gestures, and direct eye contact. Contrast these attributes with the passive style of maintaining a quieter, steady voice,
standing still at the podium, looking at notes, and pausing often. Traits of aggressiveness, independence, objectivity,
and self-confidence traditionally are attributed to men, so behavior consistent with those characteristics would be
expected (A. Harriman, WomenlMenlManagement,
Praeger Publishers, 1985).
In a study of the effects of attorney presentation style and attorney gender on juror decisions, early researchers
found that, across genders, aggressive attorneys are perceived as more effective and successful than passive attorneys (W.M. O'Barr and J.M. Conley, "When a Juror Watches a Lawyer," Barrister, 3, 1981,8-11). However, later
studies have suggested that people respond differently to an aggressive speech style depending on the gender of the
speaker, with men typically responding less favorably to aggressive women, perhaps because the behavior is not
stereotypically female (L.L. Carli, "Gender, Language, and Influence," Joumal of Personality and Social Psychology, 59, 1990,941-51; P.W. Hahn and S.D. Clayton, "The Effects of Attorney Presentation Style, Attorney Gender,
and Juror Gender on Juror Decisions," Law and Human Behavior, 20, 1996,533-54). A woman with an aggressive
style may appear to be "trying too hard" or may come across as shrill (which is more of a risk with the higher-range
female voice). The lesson? Even though an aggressive style may be an advantage in the courtroom, women attorneys may not gain the same advantages from an aggressive style, particularly with male jurors.
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Jurors typically perceive attorneys as warm and caring or cold and intimidating. Social science research has found
that personal identification and likeability are strong correlates of favorable jury verdicts (R.G. Oatley, Addressing
the Jury: Achieving Fair Verdicts in Personal Injury Cases, Canada Law Book, 2006). A warm and caring attorney is
more likely to win over jurors and persuade them that his or her case has merit. In making decisions about how to
staff the case, then, the lead (or the team) must consider whether a particular jury will identify with the lawyer in
that particular case and in the particular role the lawyer is being asked to perform.
People naturally want to identify with attractive people, and, in doing so, tend to agree more with what they have to
say (D.G. Linz and S. Penrod, "Increasing Attorney Persuasiveness in the Courtroom," Law and Psychology Review, 8, 1984, 1-47). Similarity is an important factor in perceived attractiveness. The ability of a juror to identify
with the attorney is key to that attorney's ability to persuade. We already know that identification is an important
correlate of favorable jury verdicts--and this underlines the importance of the need to find attorneys with whom jurors can identify.
Attractiveness can, however, be a double-edge sword, particularly for a woman attorney. There is a risk that if she
is seen as too attractive or attractive in a sexual way, jurors may tend to devalue her expertise rather than identify
with her. Physical appearance may be more central to evaluating women and minority attorneys than white male
lawyers, due to cultural stereotypes about demeanor, tone of voice and, for women, physical size. Jurors more often
make comments about the dress and physical appearance of women lawyers (e.g., "Her skirts were too short"), perhaps because our culture places emphasis on the attractiveness and dress of women. However, such differences can
be an advantage, as it is easier for the woman or attorney of color to stand out and be noticed. What is important is
to recognize the phenomenon and be aware of how a particular style will be perceived in a particular case in front of
a particular jury.
It is also critical to understand the role of "tokenism." Jurors view women or minority attorneys who sit at counsel
table without a substantial role as "tokens." If the lawyer never examines a witness and does not open or close for
his or her client, there is a risk that the jury will perceive the lawyer's presence as manipulative or pandering--an
attempt to suggest that the client is sensitive about diversity issues. Such a perception would, in this context, achieve
the opposite of *26 the desired effect, only serving to underscore beliefs about the insensitivity of the client. The risk
is much greater in cases where race or gender is a central issue.
When the woman or attorney of color is treated in a subservient or demeaning way by other members of the trial
team, this has an effect that is even worse than tokenism. Actions speak louder than words. If the attorney says "My
client does not discriminate" and then turns to treat a woman or member of a minority group in a demeaning way,
this action will be perceived as telegraphing the lawyer's real motivations. Jurors are likely to be offended when they
observe these kinds of interactions, and they may draw conclusions not only about the lawyer, but also about the
client whose interests the trial team is charged with representing.
Personality, attractiveness, emotionality, and presentation style are all important attorney characteristics that jurors
use to decide whether they will take the attorney seriously, whether they can relate to and identify with the attorney,
and whether they like the attorney and his or her arguments. These characteristics are difficult to separate from one
another, as many of them interact with other characteristics and also with the type of case and the strength of the
evidence in the case, and they must all be taken into account when making decisions about your case.
The stereotypes and expectations jurors have for attorneys are derived, in part, from popular culture--including
movies such as A Few Good Men, Philadelphia, The Devil's Advocate, Erin Brockovich, and Legally Blonde. Television has led jurors to assume that trial teams--indeed courtrooms--are full of diversity. Judges and attorneys in The
Practice and Boston Legal were frequently female or individuals of color. In Boston Legal, Candice Bergen's Shirley
Schmidt, one of the name partners in the fictional firm of Crane, Poole & Schmidt, was often the only attorney oper-
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ating with her ethics intact. The Law and Order genre, with all of its spin-offs, has always included a bright, ambitious (and yes, of course, startlingly attractive) prosecutor. The Steven Bochco show Raising the Bar is a caricature
of diversity, with its sexually powerful female Judge Trudy Kessler, who's having an affair with her clerk, the handsome and aggressive public defender Jerry Kellerman, and the prosecutor Michelle Erohardt (yes, again, startlingly
attractive) who is involved with Kellerman (even when they are dealing with the same case). Whether perceptions of
lawyers created from these media images are favorable or unfavorable is a discussion for another day. However,
there is no denying that the images being presented lead jurors to expect that diversity among the bench and bar is
typical, when, in reality, in many jurisdictions, it is not. (Nor, of course, are the actual players always so TV-land
attractive. )
What do juror stereotypes tell us about making decisions about the composition of a trial team? One finding is of
particular relevance. Researchers have found that observers' expectations for a woman performing a stereotypically
male task are lower than for a male performing the same task. One would think this phenomenon might be a disadvantage for the woman, but it actually presents a real opportunity. How can that be? What must be considered is the
effect upon the jury if the woman exceeds expectations. The process begins when observers judge individual members of stereotyped groups, such as a woman, using subjective measures. Rather *27 than making cross-gender comparisons, observers compare the individual woman to his or her standards for other women, and because this task is
a stereotypically male task, the standards against which the observer judges her are "shifted" downward (M. Biernat
and K. Fuegen, "Shifting Standards and the Evaluation of Competence: Complexity in Gender-Based Judgment and
Decision Making," Journal of Social Issues, 57, 2001, 707-724). Observers compare the woman's performance of a
stereotypically male task to what they would expect for other women, and the woman they are judging usually receives relatively high evaluations if she performs beyond these expectations. A man, however, may not receive such
high evaluations (compared with the woman's) because the standards against which he is judged remain higher than
the woman's standards for this particular task. The result is that evaluations of men and women may not be directly
comparable. In essence, shifting standards for underrepresented groups allow women attorneys and attorneys of
color to exceed jurors' performance expectations quite easily, especially if jurors' stereotypes cause them to hold low
expectations. Thus, stereotypes actually act to increase the probability that the objects of the prejudice will exceed
those expectations. What is happening is something called the "contrast effect." When jurors have low expectations,
for example, that a woman attorney does not have a technical background, and that attorney impresses the panel by
mastering the information, she may actually receive more positive evaluations than a male who is presumed to be
technically competent.
Undeniably, attributes of the lawyers presenting a case in the courtroom have an impact on their effectiveness, persuasiveness, and credibility. Such attributes include preparation, thoroughness, and substantive knowledge of the
case and the rules of court. As discussed, however, some subtler attributes may have an equal or greater impact.
These might be called elements of style and attitude--humor, passion, tone of voice, body language and stance, gestures, eye contact, and even dress and physical appearance. The skillful trial lawyer modulates these elements to fit
the particular circumstances of the case--the posture of the client as plaintiff or defendant, the facts of the case, the
venue, judge and jury, the opponent and his or her counsel, and the witness. An approach that may be very effective
in one set of circumstances will surely be the wrong approach in a different set of circumstances.
So how does the race, gender, or ethnicity of a lawyer tie into these attributes? It creates a set of dynamics that can
have an impact on the lawyer's ability to be effective in a given set of circumstances. Thus, these dynamics, along
with all the personal attributes of the lawyer, should be considered in assembling the very best trial team for a particular matter as well as which member of the trial team should handle different aspects of the case--voir dire, opening, the direct examination of the key witness, cross-examination of your party opponent, closing argument, and all
the other steps in between.
We can discuss these dynamics in terms of the balance of power in the courtroom. Power relationships among the
key players in the courtroom should be identified and assessed at every stage of the tria1. Lawyers who fail to consider these fundamental, underlying dynamics do so at their own peri1. For example, consider an imbalance of power
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between the examining lawyer and the witness. If the lawyer overpowers a key witness on direct examination, jurors
may conclude that the witness has been over-coached or is "toeing the party line," with resulting damage to the
credibility of the person under oath. If the witness being overpowered is testifying for the opposing party, the lawyer
runs the risk of creating unwanted sympathy for that person, as jurors often put themselves in the shoes of the person
being cross-examined. On the other hand, consider the scenario in which a witness has more personal power or has a
more aggressive style than the examining lawyer. This dynamic may work well if the objective of the crossexamination is to demonstrate that the witness is callous, lacks regard for his or her duties, or has mistreated some
other person with less power than the witness.
Consider these dynamics in the context of the race, gender, or ethnicity of the examining lawyer and the jurors' preconceived notions, prejudices, or stereotypes. For example, think of the sympathetic witness described above, with a
choice between a female trial lawyer with less seniority and a powerful male in the first chair cross-examining the
witness. To avoid overpowering the witness, having the stereotypically warmer, more sensitive attorney (typically a
woman trial lawyer) conduct the examination may minimize the risk of juror-identification with a powerless witness
on the stand being "beaten up" by the more stereotypically powerful male lawyer. That is not to say, however, that
the woman handling the cross-examination should not or will not be able to effectively impeach that witness. The
point is that the approach may need to be surgical and dispassionate, with care taken not to use the lawyer's personal
power to intimidate. While many males may be able to demonstrate the required sensitivity, this result is easier to
achieve when the physical presence, tone and volume of voice, body language, and other related attributes of the
attorney do not themselves set up an imbalance of power that jurors may think is unfair. Without the noise of perceived aggressiveness interfering with the delicate but incisive examination, the female lawyer may be able to get
the job done more effectively.
Now consider a different scenario. Let's imagine a case in which the client is an executive being accused of lining
his or her own pockets at the expense of shareholders. Research tells us that jurors are pretty unsympathetic to "fat
cat" C-Ievel officers and other executives. What strategy should be employed to "humanize" such a client? One possibility is to soften his or her image through the lawyer chosen to conduct the direct examination of the witness.
A void pairing such a person with the most powerful, dominant (quite typically male) lawyer on the trial team. A
better choice might be to have a female lawyer or a lawyer of color (either of whom walks into the courtroom with
less attributed personal power than the male lawyers) handle this aspect of the case. Care must be taken so that the
relative power balance between the lawyer and witness is not so disparate that the witness is seen as dominating the
lawyer or the lawyer is seen as belittling or antagonizing the witness. That result might only magnify the problem
you are trying to solve.
*28 These issues of power balance do not come into play for opening and closing, where the relationship of lawyer
to witness is not present, but there is a relationship with the jury that requires consideration. For closing, the most
traditional choice may well be the lawyer on your team with the most explicit power, who may be, as one of our
colleagues puts it, a "gray-haired male" or one with an imposing physical presence. However, given that jurors are
equally impressed with the ability to communicate, expertise, experience, like-ability, and organization, these attributes should also be taken into consideration. In essence, "power" can be increased by the aforementioned characteristics. Because the client and the jury may expect this lawyer to be the ultimate spokesperson for the client's interests
at trial, it is important that he (or she) have established these abilities and assets early on at trial.
When race or gender is at issue in the case, choices for trial counsel are put in sharp relief. Consider a Title VII
case, where your client, a large corporation or perhaps a white male executive, is accused of racial discrimination.
Should an attorney of color be chosen as lead trial counsel? What message will be sent? There are no simple answers. The choice might be a very powerful one, as jurors may believe the lawyer of color would not defend the
company unless he or she believed in the rightness of the company's conduct. However, if the company has an attorney of color sitting at counsel table but not actively participating in the trial, the jury may draw the dangerous conclusion that the lawyer is merely a token. Such a message may well lead the jury to be more likely to conclude that
the company is insincere and perhaps even liable.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

35 No.3 LITIG 23
35 NO.3 Litigation 23
(Cite as: 35 NO.3 Litigation

Page 7
23)

In a sex discrimination case, special considerations must be given to who will examine the complaining party. Care
must be taken to treat the plaintiff with dignity and not to take any action that will cause the jury to view her as a
victim. The right decision may be not to choose the most powerful male attorney on the team to conduct the examination, as the imbalance of power might come across as bullying. The dynamics of having another female or attorney of color conduct the examination might better serve your client's interests. By contrast, a different dynamic may
be at work in examining the defendant. The imbalance of power caused by having a white male conduct the direct
examination might be beneficial to your case, as it may tend to portray your client as less powerful and therefore
perhaps more sympathetic. Special dynamics arise when the plaintiff is represented by a woman, who might be perceived as having a personal agenda to advance in the case.
Matching race or gender may also be important in making trial team decisions. Take the example of an African
American male cross-examining an African American female, or vice versa, in a race discrimination case. This
match might tend to diffuse any perception that the race of the individual was really the issue. In the alternative,
sometimes it is simply more interesting if there is diversity--male/female, blacklwhite--between the witness on the
stand and the lawyer at the lectum. Depending on the subtleties of the personalities and styles of the particular individuals, some diversity or difference might be essential.
The demographics of the jury pool and presiding judge are also part of the equation. The potential advantage of
having attorneys with whom jurors can identify is most striking in the context of voir dire. Jurors are often more
comfortable opening up to others with whom they can identify, and this may be a powerful factor in their willingness to share personal information. Thus, having an attorney of color address a panel in which there are a lot of individuals of color may engender openness and disclosure.
In most circumstances, the women attorneys and attorneys of color will still represent a very small part of the trial
team. What, if anything, should they do to address the fact that they will likely stand out in the courtroom? There are
two choices: embrace standing out or attempt to blend in with the environment. Many women attorneys, for example, express the opinion that standing out is exactly what they do best. They achieve the notice they need from the
jury to be memorable, and then they seek to impress with their competence and expertise in the courtroom. Others
suggest that women attorneys should attempt to minimize their differences so that their words and actions will be
the focus for the jury. They dress professionally, and while they may be feminine, they fmd their advantage in
blending in with their environment, rather than hoping the jury will place additional attention on them. There is no
right answer here--just issues to consider.
For attorneys of color, the degree to which their skin color draws attention depends primarily on the venue and
whether or not they are in the minority or majority of courtroom participants. In San Francisco, an Asian American
is not going to appear to be "different" from the jury. The same applies to a Latino lawyer in San Antonio. These
attorneys may be noticeable because they look different from their white counterparts. But race and ethnicity are
much less remarkable in these situations than the attributes of professionalism and personal confidence.
Lawyering is a complex business, and taking a case to trial tests every aspect of an individual lawyer's skills. The
fact that this process more often than not requires a team means adding a layer of decision making to an already
complex process. The strengths of the individual lawyers are the backbone of a team's makeup, and this is just as
true today as it has always been. However, in the context of the type of case, the venue, and the makeup of the court,
diversity on the trial team should be a consideration, along with all the other factors that should be weighed in making the micro-decisions about which lawyer should handle which aspect of the case. A group of all white, male lawyers is inconsistent with the makeup of society, the images jurors see on television and movies, and, most likely, the
jury pool itself. The attorneys on a diverse trial team bring their individual skills, cultural values, and abilities to
connect with a diverse jury panel. The personality and power dynamics that may aid in persuading the jury are more
robust when there is diversity on the trial team. A diverse team offers more perspectives on the issues. The essence
of teamwork is the melding of different points of view to achieve the best possible solution to a client's problem.
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And the best solution we can achieve is what our clients deserve.
[FNall. Karen L. Hirschman practices law with Vinson & Elkins in Dallas, Texas. Ann T. Greeley, Ph.D., is a psychologist and national jury consultant with DecisionQuest.
END OF DOCUMENT
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*7 WELL SUITED TO THE COURTROOM:
WOMEN IN LEGAL ADVOCACY
Speak volumes without saying a word
Wendy L. Patrick [FNal1
Copyright © 2010 by The American Law Institute; Wendy L. Patrick
WESTLA W LA WPRAC INDEX
GPR -- General Practice Approaches, Articles & Issues
SCENE ONE: the picture perfect legal advocate. It is late Friday afternoon ... the back door of the courtroom opens
with a bang, and a petite brunette in a black suit strides in confidently, monogrammed briefcase in hand. Walking
directly up to counsel table, she puts her briefcase down and greets the clerk and bailiff. Glancing at her small Mont
Blanc watch she jokes lightheartedly about the propriety of Friday afternoon hearings. Her hair is pulled back from
her face, showcasing the only other jewelry she wears, which is a pair of small pearl earrings. There is not a run in
her nylons or a single scuff mark on either of her shoes. She sits up straight in her chair at counsel table as she waits
patiently for the other parties to arrive. This woman has yet to say a single word, yet we have already learned much
about her. In fact, consider how much this attorney has revealed to us about her legal advocacy skills before she has
even said a word!
You have heard it before, in the courtroom, you often are what you wear. First impressions are to a large extent
quickly formed, and resistant to change. Why not take the time to make a good one? What you wear in the courtroom will affect the way you are viewed and treated by everyone from court staff, to opposing counsel, to the judge.
The woman in scene one will likely be treated well by everyone and taken seriously by her opposing *8 counsel
simply because of her appearance and the impression she is making. When a jury is empanelled, this lawyer will
enjoy a good first impression for the same reasons. And on the topic of the triers of fact, what are your jurors talking
about back in the deliberation room? As all of you litigators know, a significant percentage of their discussions will
be about you! Your shoes, your suit, your hairstyle, and oh yes, how many times you wear the same thing. (Don't do
it unless you are in trial for weeks on end!) The truth is, we constantly pick up cues from each other both consciously and subconsciously that significantly affect the way we perceive and are perceived. Let us use that reality to
our benefit every time we appear in court.
The woman in the black suit in scene one is likely to be perceived as a competent lawyer because, quite simply,
she looks like a professional. Her clothing is conservative, which lends her credibility. If I added the fact that as in
some episodes of Ally McBeal, her skirt only reached mid-thigh, all bets would be off. Women appearing in court in
short skirts are not viewed anywhere near as competent and credible as their colleagues in more appropriate-length
skirts that reach their knees or slightly above. In addition, one would consider the skirt length selection to reflect
very poor judgment, which is a significantly negative aspect related to legal advocacy.
When it comes to dressing for success in the courtroom, also make sure to look for inconsistencies. Anything
that seems to clash with the rest of the outfit might merit special attention. Remember that while anyone can dress
the part, frequently, someone's true personality may be leaking out if you know where to look. The perfectly coiffed
woman in a St. John suit may reveal inner tension and insecurity when you notice that her fingernails, which you
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would expect to be well-manicured, are chewed to the nub. Similarly, you will conclude that there is more than
meets the eye when confronted with a woman in a tailored, conservative-looking navy blue suit, who despite her
demure attire, sports a (non-faded) marijuana leaf tattoo on her ankle.
Lawyers In Their Natural Habitat: Keeping Your Personal Life Out Of The Courtroom
Let's face it: most female attorneys do not show up at their son's little league game in a navy blue suit and
pearls. Outside the courtroom, many lawyers are thrilled to be able to relax and dress to match their personalities and
extracurricular activities. Some women can't wait to kick off their uncomfortable heels, struggle out of their pantyhose, and relax in comfortable clothes or dress in a fashion that exudes their individualism when they are "off duty."
Be forewarned, however, some of those "off duty" weekdays might turn out to include a mis-calendered/forgotten
court appearance that you absolutely need to attend. Be prepared! Even a suit hanging in your car is a better option
than making that court appearance one that none of your peers (or your client) will ever forget! Think about it: most
of us can remember unfortunate instances when a lawyer who forgot an appearance dashed in at the last minute,
making a dreadful impression (usually full of apologies) appearing in jeans and a casual shirt, or sweats! Can it get
worse? Oh yes, reports one of my colleagues, who had a female lawyer show up for a late afternoon (forgotten)
court appearance dressed in a provocative costume explaining that she was on her way to an evening of Halloween
trick-or-treating with her children after work. Suffice it to say, the lawyer made quite an impression; unfortunately,
one that may follow her like a shadow for the rest of her career.
Some lawyers may intentionally appear casually dressed in the courthouse on purpose, when they are just there
to file a motion, for example. No big deal, right? Wrong! People remember this; particularly when you are woman.
While unfair and stereotype-driven, it is best to be aware of such modem impression management issues in today's
*9 society. Appearing in inappropriate attire in the courthouse calls into question more than your fashion sense; it
impacts the perception of your judgment, which in turn affects your credibility. When lawyers who actually have
suits hanging on the back of their office doors to avoid the forgotten court appearance dilemma still show up in the
courthouse dressed inappropriately, we have to ask ourselves why. Whether it is due to laziness, carelessness, or
simply being in a hurry, the impression made will not sit well with the court or the client.
Hairstyle, Hair Color, And Accessories: Speaking Volumes Without Saying A Word
Hairstyle and hair color are additional traits that make an immediate first impression. Long straight hair is perceived differently than a stylish bob. A woman with a mane of wild, shocking red hair worn long and uncontained
will be far more memorable than a peer with a natural head of medium-brown hair worn conservatively. The woman
with the wild hairdo will be judged accordingly, and often negatively. To observers, especially those who are unfamiliar with the lawyer, an untamed hairdo in the courtroom can portray poor judgment and a lack of credibility, in
addition to serving as a major distraction for the judge or jury. After all, you want the trier of fact to be paying attention to the facts of your case and your arguments, not your bizarre appearance. When it comes to hairstyle generally,
there are a greater number of faux pas to consider with women as opposed to men because, quite simply, the enhanced flexibility women enjoy when it comes to hairstyles creates more opportunity for error. Consider the woman
who returns from a Jamaica vacation Sunday night and appears in court Monday morning with her hair still braided
like Bo Derek. Regardless of her advocacy skills, she is likely to be subjected to some negative stereotypes (fairly or
unfairly) for not removing the colored beads before appearing in court. The hairstyle of a female lawyer can reveal
other aspects of her personality as well. An older woman with hair down to her waist may be appear to be displaying
a resistance to aging, particularly if she has let it turn grey. Another caveat on this point: remember that when people
refer to the "grey hairs" in a law firm, they are generally not talking about the women. Fair or unfair, best to be
aware of the stereotypes.
The time necessary to achieve the particular cut or color of a woman's hair also speaks volumes about her priorities and personality. Only a certain type of personality will elect to endure the treatments necessary to maintain a
high-maintenance hairstyle or color. We perceive this as especially true if the color is in stark contrast to the law-
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yer's natural color (which, hopefully, is not painfully evident at the roots), because this upkeep requires repeated
visits on a frequent basis. High maintenance cuts or dye jobs may suggest insecurity, trendiness, or cultural influence. If well done, however, such extravagant hair treatments may in fact portray a stylish image, adding to a winning image of competence.
Regarding accessories, something as simple as jewelry can provide clues about a lawyer's personality and background. Jewelry can reveal wealth, religion, and character. A law fIrm partner in an expensive suit who proudly
wears the beaded bracelet her elementary school daughter made for her in class conveys her family orientation and a
sense of priorities in life. This may project a sense of confidence and strong values. Similarly, a woman who wears a
Rolex watch conveys a different impression than someone who wears a Timex; particularly if it does not fit with the
rest of the appearance. A class ring projects a different image than a four-carat wedding ring, especially as it relates
to perceived humility and trustworthiness. A good general rule regarding jewelry and legal advocacy is that less is
more. Save your jangling bracelets and long earrings for Friday night out on the town, and keep it simple in the
courtroom.
*10 Conclusion
The bottom line with courtroom attire is: think before you get dressed! Everything you wear is transmitting
something about your personality, so make it something you intentionally want to share. With planning and good
judgment, you can speak volumes in the courtroom before you even say a word. Good luck!
[FNal]. Wendy Patrick is co-author of the revised version of the New York Times bestseller Reading People (Random House 2008). She is a San Diego County Deputy District Attorney in the Sex Crimes and Stalking Unit, named
one of the Top Ten criminal attorneys in San Diego by the San Diego Daily Transcript and one of San Diego's 2010
Super Lawyers. She has completed over 140 trials including selecting juries in close to 100 jury trials ranging from
hate crimes, to child molestation, to frrst-degree murder. In her spare time, she has earned a Master of Divinity degree summa cum laude from Bethel Seminary, plays first violin for the La Jolla Symphony, and plays the electric
violin professionally with a rock band.
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