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Introduction
How long is your attention span? Have we lost you already? Are you motivated to
pay attention to our message? What is in this for you? These are questions that lawyers
must face when presenting information to any audience. We focus here on jurors as our
target audience. The modern juror lives in a world of media and information overload.
Movies, news programs, and the inundation of electronic information have forced us all –
jurors included – to develop ever shorter attention spans as a means of survival. How can
we as lawyers prepare presentations that capture and hold juror attention when providing
them with information critical to our case? This paper is offered in conjunction with our
joint section presentation. Our goal is to provide you with helpful and practical suggestions
that can be used in any case, large or small, to make visual presentations more interesting
and capable of holding a short attention span. So set your focus here – I said here, please.
Some Facts
Have you watched an old movie lately? The pace seems painfully slow. We have
adjusted our sense of timing with the change of the “average shot length” (ASL). Film
scholar Barry Salt has studied this metric and published way more information that you
might want to know on his web site, www.cinemetrics.lv. Here is the bottom line – average
shot length has shortened. The action film Ben Hur, released in 1959, has an ASL of 8
seconds overall, with the heart pounding rowing scene shortened to 1.2 seconds. The
Bourne Supremacy, released in 2004, has an ASL of 2.4 seconds on average. The difference
in pace is stunning.

Are TV commercials getting shorter or is that just me? It is not just you – they are.
Economics have driven the change, but attention span research and a metric called “dayafter-recall score”1have driven the average commercial length from 60 seconds in the
1950s to 15 seconds today. In his article entitled Why TV spot length matters2, Charles
Young of Ameritestdiscusses attention span of a TV audience in a way that directly
translates to our effort as trial lawyers to grab and hold our jurors’ attention to our story:
“What is important for capturing the attention of the conscious mind is not the raw content
of the ad but the amount of meaning it contains . . . The true test of the significance of the
information in an ad is how much attention, either conscious or unconscious, the audience
decides to allocate to it. Only the information in an ad that is important to the audience is
transformed into thoughts and emotions that ultimately come together to form the
meaningful memories that nourish brand.” His study shows that a 15-second commercial
has 83% of the effectiveness of a 30-second commercial.

1Millward

Brown has coined this metric for use in their branding and marketing research. Check out their
interesting web site, www.millwardbrown.com.
2http://www.ameritest.net/images/upload/Why_TV_Spot_Length_Matters.pdf

There is a lesson here. Less, well presented, can be better than more. Grab and hold your
audience, form meaningful memories that nourish your brand – your story. Create “dayafter recall.”
How much time to you spend every day managing different forms of electronic
messaging and has it increased over time? Of course it has – you might be checking your
messages now. Have we lost your attention? IM, social networking, emails, tweets: need
we say more. We develop survival skills to cope with the inundation of messages seeking
our attention – we shorten the amount of time spent on each, we master the art (at least we
think so) of multi-tasking. Our attention span to each input is shorter – it has to be that
way. Our wiring changes, literally. Jurors live in this world as well.3 We need to factor this
into how we present information to them.

Looking for an emails statistics report? You can find one at http://www.radicati.com/wp/wpcontent/uploads/2012/04/Email-Statistics-Report-2012-2016-Executive-Summary.pdf.
3

Juror Expectations: Risks of Going Without Visuals
For those of us that handle death cases, the TV show CSI has changed what jurors
expect to see at trial. Even jurors with limited formal education have become increasingly
sophisticated in understanding the technological changes to visual media.4 Jurors expect
visuals. The average male juror spends 2.7 hours per day watching television – a medium
rich with visual content and transitions, a medium that is comforting and familiar. We all
know the studies contrasting the retention level of information presented visually versus
verbally. Story telling is at the heart of what we do as trial lawyers, but telling stories with
good pictures is better than presenting an image-free novel. What will motivate a juror to
listen to you? They are stuck in their chair. Be fair with their attention span. Don’t drone
on. Demonstrate, through the connection of imagery and words, that you are there to help
them understand the evidence. Help them decide in your favor.
The Federal Rules of Civil Procedure and the Federal Rules of Evidence have yet to
specifically address the use of technology in the courtroom. However, one of the earliest
opinions that specifically mentions PowerPoint is Industrial Recycling Services v. Rudner,
2002 WL 1821952. In Rudner, the defendant objected to the plaintiff's expert's use of a
PowerPoint presentation in this case for professional negligence against its accountants
relating to commodities trades. However, this opinion provides little insight because the
presentation was never admitted into evidence and only used as a visual aid for the
expert's testimony. Not being in the record, the Ohio appellate court was unable to review
it. However, the court did note that "notwithstanding this fact [that the PowerPoint
4Prolumina

is a Seattle trial consulting firm that Christie Law Group works with extensively. Noah Wick, the
marketing director, has written an interesting article entitled Jurors Are Tech Savvy; Now, It’s Your Turn. Find
it at: http://www.prolumina.net/publication/jurors-are-tech-savvy-now-it’s-your-turn-1179/

presentation was not admitted into evidence], we would find no error in the trial court's
decision to permit the use of the PowerPoint presentation." Rudner, at 5.
Perhaps the best-written opinion on the admission of a PowerPoint presentation
into evidence is Compton v. Saint Elizabeth Medical Center, 2005 WL 327116. In this case
from the Court of Appeals of Kentucky, the hospital's attorney used a PowerPoint
presentation in defense of the plaintiff's medical malpractice claim. Plaintiff objected to its
use because her attorney did not receive a copy of the presentation pursuant to its
discovery requests regarding demonstrative exhibits. Further, the plaintiff objected to the
way in which the presentation was used – bullet points of arguments.
In response, defense counsel argued that "PowerPoint is nothing more than a high
tech blackboard." This is a good argument because courts since the 60s have held that the
use of blackboards or other visual aids rests in the sound discretion of the trial court. The
court agreed with this analysis and noted that there was not a single slide that did not
accurately depict an exhibit or that did not accurately summarize an argument made by the
defense counsel. Therefore, there was no abusive discretion by the trial court in allowing
the use of the PowerPoint.
Other cases that upheld the use of PowerPoint in opening and closing include State v.
Smith, 130 P.3d 554 (Hawaii 2006); Lomax v. Texas, 2006 WL 871723; State v. Adams, 124
P.3d 19 (KS 2005); People v. Varner; 2006 WL 2821117. The courts have consistently
upheld the use of PowerPoint for demonstrative purposes as long it was backed up by
admissible evidence or appropriate argument, just as in the use of animation.

Transitions and Animation: “Why is MyPresentation So Lifeless?”
Having transitions built into a slide and between slides in a presentation is
something the average juror has come to expect without even thinking about it. Watch 30
minutes of a sports or news program and count the number of times information – text and
imagery – comes into and out of the screen by way of transition. The “Ken Burns” effect is
now a standard method of making still photos move.

When putting together your

presentations, you must consider how the information moves. Static slides that are heavy
in text and presented without transitions or movement will kill a jury’s attention span.
They will be perceived as lifeless, with nothing to capture and hold the viewer’s attention.
Remember, our goal as storytellers is to present our information in a way that is
compelling and memorable. We want the jury to continue the conversation about our
story when they leave the courtroom and adjourn to deliberate.
When using animations, make sure they capture and hold the attention of the jury.
If the case justifies the use of animation, chances are that there are some very technical
issues that are in dispute backed by a large amount of information. Animation is a way to
get the jury interested in these issues that ultimately affect the outcome of the case.
Virtually everyone on your jury watches hours of television on a daily basis, so watching
the animation will be both natural and probably a relief from the monotony of testimony.
The goal of animation is to take the complex and make it look simple. To do so
effectively, given the limits of animation as well as jurors' attention spans, animation
should not be too complex. By virtue of their training, experts are familiar with the
complexities of their area of expertise. Somebody who has been practicing heart surgery
for 25 years may not have the language skills to explain it to jurors that lack a high school

education. Animation is a way to break it down to a common language that both the expert
and the layperson can understand.
While animations are effective storytellers, they should not take over the case. In
order to keep them memorable, they must be used with discretion and limitation. By
focusing on the key issues, an attorney gets the maximum use out of an animation.
Therefore, limit the animations to the key themes and theories, i.e. the accident, the surgery,
etc.
Modern software packages allow for segments of video depositions to be accessed
and played in front of a jury with great precision. This is of particular importance during
cross-examination. If a witness testifies one way live on the stand, his or her deposition
can immediately be pulled up and queued to the exact place where the witness previously
gave contradictory testimony. The effect of seeing the witness give conflicting testimony
has a tremendous impact on the jury. Allowing the jury to see the inconsistent statement is
even more effective than impeaching the witness "the old fashioned way" with a copy of
their deposition transcript. First, by using the videotaped deposition, there is less arguing
with the witness and thus, less room for him or her to wiggle out of their impeachable
statement. Second, the image of the contradictory statement has a greater impact on the
jury than merely hearing it. By seeing and hearing the impeachment, a jury is much more
likely to forget the damage done. (This cuts both ways, so be sure to warn your own
witnesses!).
Presentation Tools: Technology Has Made Easy and Inexpensive
The traditional standby for information presentation is PowerPoint, first introduced
by Microsoft in 1990. The Apple equivalent is called Keynote. These are inexpensive and

powerful programs, allowing an attorney and his staff to create multi-media presentations,
incorporating images, text, video, and audio.

Every lawyer should have a working

understanding of the breadth of tools contained in these programs, even if the technical
aspects of building a presentation are left to others.
If you live in a Mac world, Keynote has some features that make it more intuitive for
use than PowerPoint. You can also load an app called Keynote Remote onto your iPhone
and pair it through a Bluetooth connection with your laptop, allowing you to view your
slides and advance them from your iPhone.

Our own Tom Oakes is an expert on TrialDirector5 presentation software, and has
demonstrated it at a number of section meetings. Running in a Windows environment (or
on Macs in a Boot Camp environment), the program is very powerful at editing video
depositions, creating dynamic callouts of selected information from exhibits, and the like.
A single user license is $700, coupled with a $140 maintenance fee.
The most powerful presentation device currently available is the iPad 2 or 3. Unlike
the iPad 1, the newer versions have a feature called “mirroring,” which allows you to
project the exact image on your screen through a VGA or HDMI adaptor. The incredible

5

http://www.indatacorp.com/TrialDirector.html

flexibility of the touch screen of an iPad can now be projected to your jury. You can literally
bring any image to life, just with your fingertips. The simplicity of this device, coupled with
the flexibility of how you can present, manipulate, and change images, conveys to the jury a
strong sense of information management and control.
With two separate $100 devices, an Apple TV and an Airport Express, you can
quickly set up a wireless connection between your iPad and your projector, allowing you to
roam the courtroom with your iPad while you change images on the screen. Bob Christie
just completed a dental malpractice trial using this technology with amazing simplicity.
The juror feedback was overwhelmingly positive.
What if you could have the power of TrialDirector on an iPad at a tenth of the cost?
The answer is here. The application is called TrialPad6 and it is amazing. For $89, this
program allows you to utilize Dropbox as a way of getting all of your transcripts and
exhibits loaded onto your iPad. Organizing your information in subfiles, you can quickly
pull up any image, video clip, or document, create highlights or callouts, and (when the
image is ready to display) present it to the jury. The level of flexibility for creating callouts
on the fly makes it very powerful. With a short learning curve, even the most tech resistant
lawyer can manage its intuitive interface.

6

http://www.trialpad.com/

Conclusion
Technology is part of the jury’s everyday life, and therefore it must be part of every
trial lawyer’s arsenal. Not only does it make for a more memorable trial of the case, but it is
required to effectively communicate with today’s juror. Take advantage of the shortened
attention span. Convey a clear message to the jury that you will simply and efficiently make
it easier for them to understand the information they need to do their job. Use technology
efficiently to grab and hold their attention.
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Introduction

Employers continue to face difficult times. It’s no secret that, over recent years, the
faltering economy has resulted in lost jobs – and an increase in employee lawsuits.1But the rise
in litigation is just part of the challenge for employers. Government agencies that oversee
enforcement of the nation’s labor and employment laws have been ramping up over the past
several years with an aggressive agenda of compliance and enforcement. The agencies have
bigger budgets than ever before, are rolling out compliance initiatives at a rapid pace, and are
hiring more investigators to weed out corporate violators. Not surprisingly, regulatory and
internal investigations of workplaces across the country are on the rise.2
In Part I of this paper, we provide an overview of recent employment litigation trends.
Part II of this paper discusses regulatory and administrative activity, including initiatives by the
Equal Employment Opportunity Commission, the Department of Labor, and the National Labor
Relations Board.

1

See 2011 Fulbright &JaworskiL.L.P. Litigation Trends Survey Report, available
athttp://www.fulbright.com/litigationtrends.
2
See Id.
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Part I
The Litigation Swell
Gripped by economic anxiety, employers continued through 2011 to trim their ranks and
reduce wages, and employees have continued to capitalize on opportunities to file suit.
In 2011, over 400 in-house counsel and corporate law departments in the United States
and the United Kingdom surveyed on the state of global litigation issues and trends reportedan
increase in multi-plaintiff employment litigation.3Indeed, when asked to identify the most
frequent type of litigation pending against their company, 46% of survey respondents cited labor
and employment cases.4The majority of these suits involved wage and hour claims, mainly
premised on misclassification and overtime, as well as disputes regarding meal and rest
breaks.5Discrimination and retaliation claims also accounted for much of the swell in
employment litigation in recent years.6 According to survey respondents, wage and hour,
retaliation, and age claims subjected employers to the most monetary exposure.7
And for 2012 and beyond, many of the survey respondents said that they expect a
continued uptick in employment litigation. Thirty four percent of the survey respondents expect
wage and hour cases to rise this year, and 30% expect an increase in discrimination
cases.8Twenty one percent predict that the greatest litigation increase will be in retaliation cases.9
3

One interpretation of the survey results showed that 44% of those polled reported increases in wage and hour
litigation; 9% reported a rise in traditional labor union related matters; 9% reported an increase in age discrimination
cases; and 14% reported increases in race discrimination suits. See 2011 Fulbright &JaworskiL.L.P. Litigation
Trends Survey Report, p. 44, available at http://www.fulbright.com/litigationtrends. See, also, Mercedes Colwin,
Joshua Hurwit, Jane Regina, Robert Christie, Elizabeth Lorell and Michelle Ballard Miller, "Beware: The Hidden
Dangers In Employment", FDCC Winter Meeting 2011, www.thefederation.org.
4
See 2011 Fulbright &JaworskiL.L.P. Litigation Trends Survey Report, p. 11, available at
http://www.fulbright.com/litigationtrends.
5
Id. at p. 45.
6
Id. at p. 44.
7
Id.
8
Id. at p. 45.
9
Id.
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Whistleblower claims are also on the radar of in-house counsel. Twenty five percent of survey
respondents expect an increase in whistleblower actions against their companies in the coming
year, and only 5% expect a decrease in such actions.10
Finally, survey respondents reported an upward trend in regulatory proceedings in 2011.
Forty percent reported one or more regulatory proceeding in 2011, compared with 37% in 2010
and 34% in 2009.11
Part II
Regulatory/Governmental Agency Activity
As discussed above, the rise in litigation is just one part of the challenge employers face.
Government agency regulation and enforcement is the other. This section takes a close look at
what is on the agenda at the key federal agencies that oversee enforcement of the nation’s labor
and employment laws.
A.

The Equal Employment Opportunity Commission
1.

Charge Statistics

The EEOC was busy this year and last. In its Fiscal Year 2011 Performance and
Accountability Report issued in January 2012, the EEOC reported a record number of new
charges in FY 2011, a total of 99,947.12 Topping the list were retaliation charges at 37,334,
followed by sexual discrimination (28,534 charges), disability discrimination (25,742 charges),
and age discrimination (23,465 charges).The EEOC also reports that in 2011 it recovered the

10

Id. at p. 30.
Id. at p. 26.
12
The report is available online at the EEOC’s website: www.eeoc.gov/eeoc/plan/2011par.cfm.
11
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highest level of monetary relief ever -- $364.6 million -- for private-sector complainants.13
2.

New Regulations

The EEOC has also been busy issuing new rules, guidance, and compliance initiatives.
Implementing regulations for the Genetic Information Nondiscrimination Act of 2008 (“GINA”)
became effective on January 10, 2011.14 GINA prohibits employers from gathering genetic
information when certifying an employee’s own serious health condition for leave under the
Family Medical Leave Act (“FMLA”). The GINA regulations apply to both private and public
employers with 15 or more employees. The EEOC also published a final rule, which took effect
on April 3, 2012, regarding recordkeeping requirements under Title II of GINA. 15 Under the
recordkeeping rule, employers must maintain the same records under GINA as under Title VII
and the Americans with Disabilities Act (“ADA”). The rule did not create any new requirements
for record creation or reporting.
The EEOC also published a final rule on March 25, 2011implementing the Americans
with Disabilities Act Amendments Act of 2008 (“ADAAA”) (“Regulations To Implement the
Equal Employment Provisions of the Americans With Disabilities Act, as Amended”). 16 Then, in
June 2011, the agency held a public meeting to discuss leave of absence policies and reasonable
accommodations under the ADA; the EEOC has promised that it will issue guidance on this
topic in the coming months.

13

Id.
The complete regulations are available at www.federalregister.gov/articles/2010/11/09/2010-28011/regulationsunder-the-genetic-information-nondiscrimination-act-of-2008.
15
The final recordkeeping rule is available at www.gpo.gov/fdsys/pkg/FR-2012-02-03/html/2012-2420.htm.
16
The final rule is available at https://www.federalregister.gov/articles/2011/03/25/2011-6056/regulations-toimplement-the-equal-employment-provisions-of-the-americans-with-disabilities-act-as.
14
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In March 2012, the EEOC published a final rule regarding “Disparate Impact and
Reasonable Factors Other Than Age Under the Age Discrimination in Employment Act.” 17 The
rule was issued to bring EEOC rules in line with several U.S. Supreme Court rulings that
addressed the reasonable factors other than age (RFOA) defense in the context of claims that
facially neutral employment policies or practices have a disparate impact on older workers. The
new rule will make it harder and more expensive for employers to defend against disparate
impact age discrimination claims by eliminating the so-called “business necessity” test
previously used by some courts in age-based disparate impact cases. The EEOC substitutes in its
place a “reasonableness” test based on the RFOA defense provided to employers under the Age
Discrimination in Employment Act.
3.

New Guidance and Other Developments

On April 25, 2012, the EEOC published updated guidance (“Consideration of Arrest and
Conviction Records in Employment DecisionsUnder Title VII of the Civil Rights Act of 1964”)
on the legality of using arrest and conviction records to make hiring decisions. 18 The guidance
explains that an employer’s use of an individual’s criminal history in making employment
decisions may, in some instances, violate Title VII prohibitions against race and national origin
discrimination. The EEOC makes a distinction between the use of arrest records and conviction
records. Regarding arrest records, the agency says that the fact of an arrest does not establish
that criminal conduct has occurred, and an exclusion based on an arrest is not job related and
consistent with business necessity. However, an employer may make an employment decision
based on the conduct underlying an arrest if the conduct makes the individual unfit for the
position in question. In contrast, the EEOC takes the position that a conviction record will
17
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usually serve as sufficient evidence that a person engaged in particular conduct. However, in
certain circumstances, there may be reasons for an employer not to rely on the conviction record
alone when making an employment decision. The guidance also discusses disparate treatment
and disparate impact analysis with respect to the use of criminal records, and provides best
practices for employers to avoid Title VII violations when considering arrest and conviction
records.
On November 17, 2011, the EEOC posted an “informal discussion letter” regarding the
ADA and high school diploma requirements for job applicants.19In light of the fact that some
learning-disabled individuals might be unable to obtain a high school diploma, the EEOC takes
the position that an employer’s requirement that applicants have a diploma must be job-related
and consistent with business necessity. Furthermore, if criteria screens out a disabled applicant,
the EEOC says that employer may still need to consider whether a reasonable accommodation is
required.
And in other news, in April 2012 the EEOC issued a landmark decision holding that a
transgender employee’s claim of discrimination based on gender identity, change of sex and/or
transgender status was viable under Title VII. 20 The case, Macy v. Holder, was filed by a police
detective who claimed she was denied a job as a ballistics technician because of her decision to
become a woman. The EEOC’s finding that the employee could proceed with this cause of action
under Title VII could have significant repercussions for employers in states where gender
identity is not currently a protected classification.21
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B.

U.S. Department of Labor
The EEOC is not the only agency in Washington making its presence known. The U.S.

Department of Labor (“DOL”) has been proactively promulgating new regulations and
aggressively enforcing existing labor laws that can be financially devastating for companies.
1.

Revised Forms

Not all of the changes, however, will create headaches for employers. For instance, the
DOL now has on its website22 a number of different forms designed to streamline the FMLA
leave process. We recommend employers use these forms because it reduces the risk that an
employer will unknowingly violate an FMLA-related regulation or similar federal law. For
example, DOL Form WH-380 allows – but does not require – health care providers to provide a
diagnosis of the patient’s health condition as part of the certification, consistent with relevant
FMLA-related regulations.
2.

Misclassification

The DOL has made no secret of its stepped-up effort to punish employers who
misclassify employees as “independent contractors.” The DOL boldly proclaims on its website23
that “[t]he misclassification of employees as something other than employees, such as
independent contractors, presents a serious problem for affected employees, employers, and to
the entire economy.” The DOL’s website further states that the agency “is making great strides
in combating this pervasive issue and to restoring these rights to those denied them.”24
Employers should not dismiss this as hollow political rhetoric.

In 2011, the DOL

collected more than $5 million in back wages for violations that resulted from employees being
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misclassified as independent contractors.25 We predict this number will jump as a result of a
new partnership between the DOL and the Internal Revenue Service designed to promote the
sharing of information that could lead to civil prosecutions for employee misclassifications.
Employees misclassified as independent contractors are not the only workers poised to
benefit from the DOL’s aggressive enforcement posture. Unpaid internships may become a relic
if the DOL gets its way. A DOL-promulgated “Fact Sheet” sets forth six factors designed to help
an employer determine whether an intern must be paid a minimum wage. Such criteria include
whether the internship is for the benefit of the intern, whether the intern is not necessarily
entitled to a job at the conclusion of the internship, and whether the employer and the intern
understand that the intern is not entitled to wages for the time spent in the internship.
For some employers, the fear of a DOL enforcement action or lawsuit has prompted a
change in policy. A recent article26 in Time magazine reported that publisher Conde Nast pays
interns a “stipend” of roughly $550 for the semester, prohibits them from working past 7 p.m.,
and requires them to contact HR if they are working unreasonably long hours or are mistreated.
3.

Hours Tracking App

Nobody can accuse the DOL of being stuck in the past. In a nod to the advent of
technology, the DOL recently unveiled an “app” designed to help employees track the hours they
work and determine the wages they are owed. The app can be installed on an iPhone or iPod
Touch. In announcing the app’s launch, DOL Secretary Hilda L. Solis said, “This app will help
empower workers to understand and stand up for their rights when employers have denied their
hard-earned pay.”27
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4.

Whistleblower Enforcement

Demonstrating the DOL’s stated goal to prosecute more whistleblower lawsuits, the
Obama Administration’s budget for fiscal year 2013 includes a nearly $5 million funding
increase for a whistleblower program administered by the U.S. Occupational Safety and Health
Administration (OSHA). The request represents a $680,470 increase over OSHA’s enacted
budget for the 2012 fiscal year. Combined with its request for more money was a March
announcement that OSHA’s Office of the Whistleblower Protection Program will report directly
to the Office of the Assistant Secretary. OSHA said the bureaucratic shuffling “represents a
significantly elevated priority status for whistleblower enforcement.”28
5.

Veterans

Rounding out the list of key developments at the DOL are two proposals designed to
increase the number of veterans and individuals with disabilities working for federal contractors
and subcontractors. The first proposal would require federal contractors to set a hiring goal of
having 7 percent of their employees be “qualified workers with disabilities.”29 The second
would require, among other things, federal contractors to “evaluate annually the effectiveness of
their efforts to ensure that protected veterans have access to employment opportunities.” The
proposed rule also would require Federal contractors “to establish and maintain quantitative data
on the number of protected veterans they learn about through job referrals, the number of
protected veterans applying for jobs, and the number of protected veterans they hire.”30
In late January 2012, the DOL’s Wage and Hour Division issued an announcement
regarding its intention to issue a Notice of Proposed Rulemaking for FMLA amendments relating
to military family leave and the special eligibility requirements for airline flight crew members.
28
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The Notice has not been published yet in the Federal Register, but has been approved by
OMB.31
C.

The National Labor Relations Board
The National Labor Relations Board (NLRB) has been extremely active -- and

controversial. Non-union and union employers alike should take notice of a laundry list of new
developments from the NLRB.
1.

Social Media Policies

The National Labor Relations Board (“NLRB”) has been very active in investigating
complaints involving social media and enforcement of employers’ social media policies. By way
of background, the National Labor Relations Act (“NLRA”) at Section 7 protects employees’
right to engage in “concerted activity” for their mutual aid or protection. It is an unfair labor
practice for an employer to interfere with, restrain or coerce an employee’s Section 7 rights. The
NLRB has the power to prevent violation of the NLRA. With the advent of social media as a
common form of communication in and out of the workplace, the NLRB has stepped into the
fray to enforce employees’ rights and to ensure that employers are not infringing upon them by
enforcing social media policies that regulate, or that can be reasonably construed to limit,
employees’ rights in this arena. Contrary to many employers’ perceptions that the NLRB is
limited to enforcement of union rights, the NLRB is empowered to address concerted activity by
any employer covered by the NLRA.
The Acting General Counsel of the NLRB has issued two reports analyzing cases before
the NLRB on this topic.32 The NLRB has taken the position that it will find an employer’s social
media policy unlawful if it could reasonably be interpreted that the policy prohibits collective
31
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activity. The NLRB interprets concerted activity broadly to include criticism of an employer’s
labor policies, an employer’s treatment of its employees or terms and conditions of employment.
The NLRB has found unlawful an employer’s rule that prohibited “making disparaging
comments about the company through any media including online blogs, other electronic media
or through the media,” because it could reasonably be construed to restrict Section 7 activity. In
that case, the NLRB also found that an employee’s termination based on a violation of the policy
by making disparaging Facebook posts about the employer was also unlawful because the
employee’s posts included conversations with fellow employees about their employer’s
activities, and therefore, were protected concerted activity.33
In a similar case, the NLRB found unlawful an employer’s social media policy, which
provided that employees should avoid identifying themselves as the employer’s employees in
social networking situations, unless there was a legitimate need to do so or when discussing
terms and conditions of employment in an appropriate manner, because the employees could
reasonably interpret the policy to prohibit protected activities. However, the Board found that
the employee’s discharge was lawful because the termination was based on the employee’s
creation of two Facebook posts, one which contained an expletive along with the employer’s
name and another that stated her employer did not appreciate its employees, because it found that
her posts were her personal gripes and were not protected concerted activity. 34
Other social media policies have been found unlawfully broad for prohibiting
“disrespectful conduct” and “inappropriate conversations;” unprofessional communication that
could negatively impact the employer’s reputation and interfere with the employer’s mission;
disclosing or communicating information of a confidential, sensitive or non-public nature
33
34
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concerning the employer on or through the employer’s property to anyone outside the company
without prior approval; use of the company’s name or service marks outside the course of
business without prior approval; publishing any representation about the company without prior
approval; communicating on social networking sites in a manner that is not honest, professional
and appropriate, or using defamatory or inflammatory comments regarding the employer;
identifying themselves as an employee of the company without expressly stating that their
comments made on social media sites are their own personal opinions and not the opinions of the
employer; and making discriminatory, defamatory or harassing web entries about specific
employees, work environment or work-related issues.35
In January, an Administrative Law Judge found an employer’s social media policy was
lawful, because it did not explicitly restrict Section 7 activity and it was not issued in response to
an organizing campaign or other protected concerted activity. 36 In that case, the employer’s
“Internet/Blogging Policy” stated:
[W]hen internet blogging, chat room discussions, e-mail, text
messages, or other forms of communication extend to employees
revealing confidential and proprietary information about the
Company, or engaging in inappropriate discussions about the
company, management, and/or co-workers, the employee may be
violating the law and is subject to disciplinary action, up to and
including termination of employment. Please keep in mind that if
you communicate regarding any aspect of the Company, you must
include a disclaimer that the views you share are yours, and not
necessarily the views of the Company.37
The ALJ found that the Policy’s caution against “inappropriate discussions about the company,
management or co-workers” is a restriction on speech that may have a detrimental impact on the
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employer, which the NLRB has found permissible.38

The parties have since filed cross-

exceptions to the ALJ’s decision.
These cases highlight the increasingly challenging task for employers to draft social
media policies that protect their interests and reputations, without infringing on employees’
Section 7 rights. Further complicating matters is the Board’s determination that a social media
policy may be found to violate the NLRA if it can be “reasonably construed” to restrict Section 7
activity, even if the policy has not been enforced in a way that actually restricts this protected
activity. To avoid running afoul of employees’ rights under the NLRA, employers should draft
social media policies that make clear to employees what activities are prohibited by the policy
and what activities are not. Employers should avoid broad statements and vague terms and
should specifically define any information which they deem confidential or proprietary.
Employers should also make clear that their policies do not prohibit employees from engaging in
concerted activity, criticizing employers’ labor policies, discussing employers’ treatment of their
employees, or communicating regarding terms and conditions of employment.
2.

Posting Requirement

The NLRB has generated much controversy regarding a new poster requirement issued
last year. On August 30, 2011, the NLRB published a final rule requiring employers subject to
the NLRA to post the notice.

According to the NLRB, the poster is designed to inform

employees of their rights under the NLRA. Under the rule promulgated by the NLRB, most
private sector employers will be required to post the notice in a conspicuous place at which other
workplace rights are posted. This requirement applies to private-sector union and non-union

38
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employers, except agricultural, railroad and airline employers.39

Employers who regularly

communicate personnel policies to their employees electronically may post the notice
electronically as well. The notice must be posted in English, but where twenty percent or more
of the workforce speaks another language as their first language, the employer must also post the
notice in that other language.
In March, the U.S. District Court for the District of Columbia held that the NLRB had the
authority to require the poster, but found some of the enforcement mechanisms to be invalid.40
Specifically, the U.S. District Court for D.C. held that the Board lacked the authority to
automatically deem a failure to post the notice to be an unfair labor practice and to toll the statute
of limitations in an action involving an employer who failed to post the notice.41 Similarly, in
April, the U.S. District Court for District of South Carolina held that the NLRB exceeded its
authority under the Administrative Procedure Act in promulgating the rule requiring the
posting.42 The Court held that the Board lacked authority under Section 6 of the Administrative
Procedures Act because the rule is not “necessary to carry out” other provisions of the Act. 43
The posting deadline has been moved several times and was most recently moved to
April 30, 2012. However before the rule took effect, the U.S. Court of Appeals for the D.C.
Circuit, on appeal from the District Court’s ruling, has temporarily enjoined the NLRB’s rule
requiring the posting, due to conflicting decisions at the district court level. The U.S Court of
Appeals for the D.C. Circuit has scheduled oral argument for the appeal for September 2012.
39
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Because of this appeal, the rule has been put on hold and will not go into effect until the fall,
pending the outcome of the appeal. At present, the NLRB website provides “an important note”
indicating that the rule requiring the posting will not take effect “until the legal issues are
resolved.”
3.

Recess Appointments

On January 4, 2012, at the expiration of NLRB Member Craig Becker’s appointment,
President Obama appointed three new members to the NLRB to prevent the Board from ceasing
to function while the Senate was allegedly in recess.44 Without Becker, the Board only had two
remaining members and could not conduct business in the absence of a quorum of at least three
members.45

The Senate’s “advice and consent” are constitutionally required for many

presidential appointments, including specifically appointments to the NLRB under Section 3 of
the NLRA; however, the President has the power to make appointments while the Senate is in
recess without the Senate’s consent.46
These recess appointments have drawn much criticism from Republicans and the
business community who argue that Congress was not in recess as the time of the appointments,
but rather were in “pro forma session,” and therefore, the President’s appointments were
unconstitutional. The Senate resolution, which commenced the pro forma sessions on December
17, 2011, stated that no business of the Senate would be conducted during this time.47 The White
House contends that the recess appointments were legal because the Senate was in recess despite
the pro forma sessions because the Senate’s resolution itself announced that no business would
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be conducted during that time.48 However, the Senate did conduct some business during those
sessions, most notably, it extended the payroll tax holiday.49
On January 10, 2012, several groups, including the National Right to Work Legal
Defense Foundation, the National Federation of Independent Business, and the Coalition for a
Democratic Workplace, filed a Supplemental Brief in the case of Nat’l Assn of Manufacturers v.
NLRB,50supra, challenging the President’s recess appointments in addition the challenges already
raised regarding the posting requirement rule. However, the court rejected the challenge because
the posting requirement rule had been promulgated by authorized members of the NLRB well
before the recess appointments were made, thus making a determination regarding the recess
appointments unnecessary to the Court’s determination regarding the posting rule.51
On March 15, 2012, the Chamber of Commerce and The Coalition for a Democratic
Workplace filed a Motion to Intervene in the pending case of Noel Canning v. NLRB in the U.S.
Court of Appeals for the District of Columbia52 to challenge the recess appointments. The
Chamber and The Coalition argue that the Board’s decision against Noel Canning was improper
because the Board did not have the authority to adjudicate the charges in light of the invalidity of
the appointments and the absence of a quorum.53 With this uncertainty over the validity of the
recess appointments, it is likely that there will be many additional challenges to the Board’s
actions.
Dispute has also been raised regarding the exact date upon which former Board Member
Craig Becker’s March 2010 recess appointment expired. Under the Recess Appointment Clause,
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a recess appointment expires at the close of the Senate’s “next Session.”54 Depending upon a
determination regarding when the close of the Senate’s “next Session” occurred, Becker’s
appointment may have expired either at the commencement of the pro forma sessions on
December 17, 2011, at the last pro forma session of the first session of the 112th Senate on
December 30, 2011, or at the first pro forma session of the second session of the 112th Senate on
January 3, 2012.55 The NLRB contends that Becker’s appointment expired on January 3, 2011.
However, if his appointment in fact ended on December 17 or December 30, there may be legal
challenges to any Board actions taken between either of those dates and January 4, 2012.56
4.

Quickie Elections

On December 22, 2011, the NLRB adopted a final rule that will change the procedures
for processing representation cases. Those changes went into effect on April 30, 2012, and were
slated to apply to all representation cases filed on or after that date. 57 However, on May 14,
2012, the U.S. District Court for the District of Columbia held that the rules were invalid because
no quorum existed at the time that the NLRB voted.58 Two members voted on the rule, but the
third member, Brian Hayes did not cast a vote. Because he had opposed the rule previously, the
two other members determined that he had “effectively indicated his opposition” such that they
proceeded with the vote. Noting that the Supreme Court has held that quorum rules are not mere
trifles, the Court held that the NLRB lacked the authority to issue the rule, thus making it invalid.
By deciding the matter on this issue alone, the Court avoided any determination on the merits
regarding whether the rule passed Constitutional or statutory muster.
54
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Assuming that the NLRB chooses to appeal or conversely to properly vote on the rule,
the rules seek to decrease the timeframes for elections, leading some to term them the “quickie
election” rules. The proposed changes to the rules do not include specific timeframes or
deadlines for conducting hearings and elections; however, the changes do appear likely to
decrease the time period from petition to election.59
The proposed changes to the rules included that:
1. Section 102.64 was to be amended to expressly construe Section 9(c) of the Act to state
that the statutory purpose of the pre-election hearing is to determine if a question
concerning representation exists.
2. Section 102.66 was to be amended to clarify that hearing officers presiding over preelection hearings have the authority to limit the presentation of evidence to that which
supports a party’s contentions and is relevant to the existence of a question concerning
representation. Section 101.20(c) and all of Part 101, Subpart C were slated to be
repealed.
3. Section 102.66(d) was to be amended to afford hearing officers presiding over preelection hearings discretion over the filing of post-hearing briefs, including over the
issues to be addressed and the time for filing, subject to the authority of the regional
director.
4. Sections 102.67 and 102.69 were to be amended to defer most requests for Board review
(except special permission to appeal), until after the election, when any such request can
be consolidated with a request for review of any post-election rulings.
5. Section 101.21(d) was to be amended to eliminate the recommendation that the regional
director ordinarily should not schedule an election sooner than 25 days after the decision
and direction of election in order to give the Board an opportunity to rule on a preelection request for review.
6. Section 102.65 was to be amended to clarify and narrow the circumstances under which a
request for special permission to appeal to the Board will be granted.
7. Sections 102.62(b) and 102.69 were to be amended to create a uniform procedure for
resolving election objections and potentially outcome-determinative challenges in
stipulated and directed election cases and to provide that Board review of regional
directors’ resolution of such disputes is discretionary.60
59
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While the Board claimed these changes to the rules were made to reduce litigation, others
argue that the changes would have given unions an unfair advantage because shortening the time
from petition to election increases the likelihood that unions will win elections, much to the
chagrin of employers.61 By invalidating the rule solely on the basis of a lack of a quorum, the
U.S. District Court for the District of Columbia dodged these issues for the time being. Whether
and how the NLRB choses to respond remains to be seen, but it is unlikely that the court’s ruling
will end this issue. Indeed, the Court concluded its opinion noting that “nothing appears to
prevent a properly constituted quorum of the Board from voting to adopt the rule if it has the
desire to do so.” Id.

Conclusion
Employers will continue to face legal challenges in the year ahead, as employment
litigation continues unabated and key government labor and employment agencies step up their
regulatory and enforcement efforts. To minimize litigation risks and costs, employers – along
with their lawyers -- will need to focus on workplace compliance, continue to adapt proactively
to the constant changes being imposed by new regulations and enforcement initiatives, and be
forward-thinking with respect to defense strategies. After all, we are all in this together!
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Challenging Jurisdiction – Tools, Strategies and Judicial Discretion:
Canadian and European Considerations
Paper prepared by Mikis Manolis1
The “conflict of laws” as a turn of phrase was first coined by the American jurist Joseph
Story in 1834 and is generally referred to synonymously as “private international law” to
describe the body of principles and rules applicable to trans-boundary interactions and
relationships between private entities.2At base, a conflict of laws arises where there is at
one least one relevant “foreign” element connecting a matter or transaction with more
than one legal unit or jurisdiction.3 The existence of a foreign element gives rises to at
least two basic jurisdictional questions: which forum or fora in the relevant legal units has
the requisite authority to resolve a dispute arising in respect of the transaction at hand?;
and which forum ought to resolve the dispute?
In this context, the term “forum shopping” is the condemnatory label given to the practice
of some litigants to commence proceedings in a particular jurisdiction for the primary
purpose of obtaining procedural and substantive advantages available in that forum,
despite the fact that there may only be a tenuous connection between that forum and the
legal and factual matters arising in the dispute.4 As a label, “forum shopping” is not so
much a basis for objecting to jurisdiction,5 but a characterization that seeks to impute
motive on the party choosing a disputed jurisdiction and invoke a general sense of
1
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injustice stemming from the notion that it is unfair for a party to obtain a favourable
result merely by invoking legal machinery of a jurisdiction that is only marginally
connected, if at all, to the matters at hand.6
A litigant when faced with a forum shopping opponent is, however, not powerless and
may resort to a number of tools in an attempt to have litigation proceed in more
appropriate and convenient locales.With this in mind, this paper is divided four sections.
The first section describes the Canadian approach to jurisdictional matters. The second
section provides an overview of the primary tools that may employed to challenge an
opponent’s choice of jurisdiction. The third section looks at the emerging concept of
“forum of necessity” in Canadian jurisprudence and legislation and the resulting
discretion of Canadian courts to assume jurisdiction in circumstances that would not
normally give rise to jurisdiction.The last section offers a broad overview of the
European Union’s approach to jurisdictional matters and addresses the impact of this
regime on some of the tools normally used to resist jurisdiction.
I. TheCanadian Jurisdictional Framework
In Canada, jurisdictional issues arise in relation to two related and key concepts or
doctrines, specifically jurisdictionsimpliciter and forum non conveniens.The concept of
jurisdiction simpliciter, or what is also referred to in the applicable legislation as
“territorial competence”, relates to the power or capacity of a court to adjudicate a
particular matter. Generally, jurisdiction simpliciter is not a matter of discretion – a court
either has jurisdiction simpliciter or it does not.7Forum non conveniens, on the other
hand, describes the discretionary power of a court, despite having jurisdiction simpliciter,
to decline to exercise that jurisdiction on the basis that the dispute would be more
appropriately dealt with elsewhere.8 Put another way, the key issue with respect to
jurisdiction simpliciter iswhether the court can assume jurisdiction over the dispute,
while the key issue with respect to forum nonconveniensis whether the forum ought to
assertjurisdiction or decline it in favour of another forum.9
As to the distinction between these concepts, the Supreme Court of Canada in its very
recent decision in Club Resorts Ltd. v. Van Breda, 2012 SCC 17 stated:
6
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Simard, 2006 BCCA 410 at para. 8; and Exta-Sea Charters Ltd. v. Formalog Ltd. (1991), 55 B.C.L.R. (2d)
197, 48 C.P.C. (2d) 36, 1991 CarswellBC 71 (Master) at para. 39-43. In similar terms, it has been held that
that the question of forumnon conveniens only arises when two or more fora have jurisdiction simpliciter.
See Royal and Sun Alliance Insurance Company of Canada v. Wainoco Oil & Gas Company, 2004 ABQB
643 at para. 30.
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…a clear distinction must be drawn between the existence and the exercise of
jurisdiction. This distinction is central both to the resolution of issues related to
jurisdiction over the claim and to the proper application of the doctrine of forum
non conveniens. Forum non conveniens comes into play when jurisdiction is
established. It has no relevance to the jurisdictional analysis itself.
The principles applicable to analysis of jurisdiction simpliciter and forum non conveniens
have in Canada been primarily developed by the courts by way of jurisprudence and,
until recently, there was relatively little in the way of legislation dealing with these
matters.
At present only three common law provinces have enacted and brought into force
legislation bearing on these matters, specifically British Columbia, Saskatchewan and
Nova Scotia.10 Each of these provinces have enacted with minor variation model
legislation developed in 1994 by the Uniform Law Conference of Canada. This model
legislation entitled the Court Jurisdiction and Proceedings Transfer Act was, in turn,
based on the Uniform Transfer of Litigation Act promulgated in 1991 by the United
States National Conference of Commissioners on Uniform State Laws.The situation in
Québec is similar with there being specific provisions relating to jurisdiction simpliciter
and forum non conveniens set out in the Civil Code of Québec, R.S.Q. 1991, c. 64.
In broad terms, whether or not there is jurisdiction simpliciter depends on whether there
is a “real and substantial connection” between a claim, i.e. the parties and the facts on
which the claim is based, and the forum in which the claim is advanced.11 This test was
adopted and developed in a series of seminal decisions of the Supreme Court of Canada
including Moran v. Pyle National (Canada) Ltd., [1975] 1 S.C.R. 393, Morguard
Investments Ltd. v. De Savoye [1990] 3 S.C.R. 1077 and Tolofson v. Jensen, [1994] 3
S.C.R. 1022 and most recently reiterated in Club Resorts Ltd. v. Van Breda, 2012 SCC
17.
The decision of the Supreme Court of Canada in Van Bredais highly significant as it has,
particularly as regard tort claims, recast and brought structure to the “real and substantial
connection” test. Taking a cue from the Court Jurisdiction and Proceedings Transfer
Acts, each of which sets out a non-exhaustive list of presumptive connecting factors,12 the
10

It is in this legislation that jurisdiction simpliciter is referred as “territorial competence”. See the Court
Jurisdiction and Proceedings Transfer Act, S.S. 1997, c. C-41.1 [Entered into force on March 1, 2004];
Court Jurisdiction and Proceedings Transfer Act, R.S.B.C. 2003, c. 28 [Entered into force on May 4,
2006].; Court Jurisdiction and Proceedings Transfer Act, S.N.S. 2003, c. 2 [Entered into force on June 1,
2008]; Court Jurisdiction and Proceedings Transfer Act, S.P.E.I. 1997, c. 61 [Not in force at the time of
writing]; and Court Jurisdiction and Proceedings Transfer Act, S.Y. 2000, c. 7 [Not in force at the time of
writing]. Apart from some minor numbering differences, these Acts are nearly identical.
11
See, for instance, Foran Mining Corporation v. Theodoropoulos, 2007 SKCA 12 at para. 5; and Furlan v.
Shell Oil Co., 2000 BCCA 404 at para. 3.
12
For instance, section 11 of Nova Scotia’s Court Jurisdiction and Proceedings Transfer Acts Ov Act
reads:
11.Without limiting the right of the plaintiff to prove other circumstances that constitute a real and
substantial connection between the Province and the facts on which a proceeding is based, a real
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Supreme Court in Van Breda has sought to de-emphasize notions of fairness to the
litigants and underscore predictability and stability as central values. To this end, the
Court held that, in order to meet the “real and substantial connection” test, the party
arguing that the court should assume jurisdiction has the burden of identifying a
presumptive connecting factor, either in prior case law or any applicable legislation, that
links the subject matter of the litigation to the forum; or, alternatively, convince the court
and substantial connection between the Province and those facts is presumed to exist if the
proceeding
(a) is brought to enforce, assert, declare or determine proprietary or possessory rights or a
security interest in immovable or movable property in the Province;
(b) concerns the administration of the estate of a deceased person in relation to
(i) immovable property of the deceased person in the Province, or
(ii) movable property anywhere of the deceased person if, at the time of death,
the person was ordinarily resident in the Province;
(c) is brought to interpret, rectify, set aside or enforce any deed, will, contract or other
instrument in relation to
(i) immovable or movable property in the Province, or
(ii) movable property anywhere of a deceased person who, at the time of death,
was ordinarily resident in the Province;
(d) is brought against a trustee in relation to the carrying out of a trust in any of the
following circumstances:
(i) the trust assets include immovable or movable property in the Province and
the relief claimed is only as to that property,
(ii) that trustee is ordinarily resident in the Province,
(iii) the administration of the trust is principally carried on in the Province,
(iv) by the express terms of a trust document, the trust is governed by the law of
the Province;
(e) concerns contractual obligations, and
(i) the contractual obligations, to a substantial extent, were to be performed in
the Province,
(ii) by its express terms, the contract is governed by the law of the Province, or
(iii) the contract
(A) is for the purchase of property, services or both, for use other than
in the course of the purchaser's trade or profession, and
(B) resulted from a solicitation of business in the Province by or on
behalf of the seller;
(f) concerns restitutionary obligations that, to a substantial extent, arose in the Province;
(g) concerns a tort committed in the Province;
(h) concerns a business carried on in the Province;
(i) is a claim for an injunction ordering a party to do or refrain from doing anything
(i) in the Province, or
(ii) in relation to immovable or movable property in the Province;
(j) is for a determination of the personal status or capacity of a person who is ordinarily
resident in the Province;
(k) is for enforcement of a judgment of a court made in or outside the Province or an
arbitral award made in or outside the Province; or
(l) is for the recovery of taxes or other indebtedness and is brought by Her Majesty in
right of the Province or of Canada or by a municipality or other local authority of the
Province.
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that a new presumptive connecting factor should be recognized bearing in mind the
values of fairness, order and comity.13 If a presumptive connecting factor is evident,
there is a rebuttable presumption of jurisdiction. To rebut this presumption, the
challenging party “…must establish facts which demonstrate that the presumptive
connecting factor does not point to any real relationship between the subject matter of the
litigation and the forum or points only to a weak relationship between them.”14 If
jurisdiction is established on this test, the claim, subject to the court’s discretion to stay
on the basis of the doctrine of forum non conveniens, will proceed.
As alluded to above, the doctrine of forum non conveniens refers to the discretionary
power exercised by courts in the common law world to decline jurisdiction over a matter,
despite having jurisdiction simpliciter, where the court is of the opinion that the matter
may be more appropriately tried elsewhere.15 This doctrine, which appears to haveroots
as far back as the sixteenth-century and the plea of forum non competens in Scottish
Law,16in the Canadian context typically involves the examination of a variety of factors
including the relative ease of access to sources of proof such as witnesses, costs
associated with gathering and tendering such proof, hardship on the defendants, residence
of the parties, the existence of parallel proceedings in another jurisdiction, the applicable
law, the interests of the parties and the enforceability of a judgment, all with a view to
assessing whether there is another forum that is clearly more appropriate.
The doctrine of forum non conveniens has been formally adopted by courts in all of the
common law provinces of Canada17 and is also available with certain modifications in
Québec pursuant to article 3135 of the Civil Code of Québec.18It is also available is
Canada’s Federal Court system.19As regards the common law provinces, the application
13

“Comity” in this respect is defined by the Supreme Court as not being “…a set of well-defined rules, but
rather as attitude of respect for and deference to other states….” See Van Breda, para. 74.
14
Van Breda, para. 74.
15
See, for instance, Black’s Law Dictionary, 6th ed. (St. Paul: West Publishing, 1990) at 655.
16
See John R. Wilson, “Coming to America to File Suit: Foreign Plaintiffs and the Forum Non Conveniens
Barrier in Transnational Litigation” (2004) 65 Ohio St. L. J. 659 at 673 and American Dredging Co. v.
Miller, 510 U.S. 443 (1994) at 449.
17
See, inter alia, 472900 B.C. Ltd. v. Thrifty Canada Ltd.(1998), 168 D.L.R. (4th) 602, [1999] 6 W.W.R.
416, 57 B.C.L.R. (3d) 332 (C.A.); Banff Transportation v. Buchan, 2002 ABQB 764; Saskatchewan
Wildlife Federation v. Vantage Financial Services Inc., 2003 SKQB 353, 239 Sask. R. 151; Craig
Broadcast Systems v. Frank N. Magid Associates (1998), 155 D.L.R. (4th) 356, 4 W.W.R. 17, 123 Man. R.
(2d) 252 (C.A.); Young v. Tyco International of Canada Ltd., 2008 ONCA 709; Shannon v. Canadian
Medical Protective Association, 2006 NBQB 274, 310 N.B.R. (2d) 22; True North v. HZPC Americas,
2004 PESCTD 81, [2005] 244 Nfld. & P.E.I.R. 131; Dennis v. Salvation Army Grace General Hospital
Board (1997), 156 N.S.R. (2d) 372 (S.C.); and Bradbury Estate v. Manufacturers Life Ins.Co. et al., 2006
NLTD 17, [2006] 253 Nfld. & P.E.I.R. 241. The doctrine of forum non conveniens has also been formally
recognized by courts in the Yukon Territory and Northwest Territories. See, for instance, Ross River Dena
Council v. Canada (Attorney General), 2007 YKSC 65, 55 C.P.C. (6th) 11, 2007 CarswellYukon 97; and
Stewart Estate v. Stewart Estate, [1994] 8 W.W.R. 196, [1994] N.W.T.R. 276, 1994 CarswellNWT 21
(S.C.). It appears that the recentlycreated Nunavut Court of Justice has yet to specifically address the
matter. Nevertheless, there is little reason to believe that the Nunavut Court of Justice would not adopt the
doctrine in the appropriate circumstances.
18
See, for instance, Spar Aerospace Ltd. v. American Mobile Satellite Corp., 2002 SCC 78, [2002] 4 S.C.R.
205.
19
See, in particular, Federal Courts Act, R.S.C., 1985, c. F-7, s. 50.
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and development of the doctrine of forum non conveniens has been primarily by way of
common law jurisprudence with legislation playing a less significant role.20
In Van Breda, the Supreme Court described the application of the doctrine of forum non
conveniens and the related burdens as follows:21
Once jurisdiction is established, if the defendant does not raise further objections,
the litigation proceeds before the court of the forum. The court cannot decline to
exercise its jurisdiction unless the defendant invokes forum non conveniens. The
decision to raise this doctrine rests with the parties, not with the court seized of
the claim.
If a defendant raises an issue of forum non conveniens, the burden is on him or
her to show why the court should decline to exercise its jurisdiction and displace
the forum chosen by the plaintiff. The defendant must identify another forum that
has an appropriate connection under the conflicts rules and that should be allowed
to dispose of the action. The defendant must show, using the same analytical
approach the court followed to establish the existence of a real and substantial
connection with the local forum, what connections this alternative forum has with
the subject matter of the litigation. Finally, the party asking for a stay on the basis
of forum non conveniens must demonstrate why the proposed alternative forum
should be preferred and considered to be more appropriate.
The factors considered by Canadian courts in the application of the doctrine include the
following:


where the factual matters giving rise to the dispute arose;



the location of each of the parties, including where the majority of the
parties are located;



where each party carries on business;

20

Nevertheless, it should be pointed out that the Rules of Court in these Provinces often contemplate and
allow for applications based on the doctrine of forum non conveniens. See, for instance, Supreme Court
Rules, B.C. Reg. 221/90, r. 14(6.1); Alberta Rules of Court, Alta. Reg. 390/1968, r. 27 and r. 129; Queen’s
Bench Rules, Sask. Q.B. Rules, r. 99; Court of Queen’s Bench Rules, Man. Reg. 553/88, r. 17.06 (2)(c) and
r. 21.01(1)(3)(c); Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r. 17.06(2)(c) and r. 21.01(1)(3)(c);
Rules of Court, N.B. Reg. 82-73, r. 23.01(2)(d); Rules of Civil Procedure, P.E.I. Rules, r. 46.02; Civil
Procedure Rules, N.S. Civ. Pro. Rules (1972), r. 11.05(a) and r. 14.25; Rules of the Supreme Court, 1986,
S.N.L. 1986, c. 42, Sch. D, r. 10.05. Moreover, as discussed in greater detail below, Saskatchewan, British
Columbia, Nova Scotia, Prince Edward Island and the Yukon Territory have recently enacted legislation
that relates directly to the application of the doctrine. See, again,Court Jurisdiction and Proceedings
Transfer Act, S.S. 1997, c. C-41.1 [Entered into force on March 1, 2004]; Court Jurisdiction and
Proceedings Transfer Act, R.S.B.C. 2003, c. 28 [Entered into force on on May 4, 2006].; Court Jurisdiction
and Proceedings Transfer Act, S.N.S. 2003, c. 2 [Entered into force on June 1, 2008].; Court Jurisdiction
and Proceedings Transfer Act, S.P.E.I. 1997, c. 61 [Not in force at the time of writing]; and Court
Jurisdiction and Proceedings Transfer Act, S.Y. 2000, c. 7 [Not in force at the time of writing].
21
Van Breda, paras. 102-103.
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the location of key evidence and witnesses, including where the same are
located or more readily available and its effect on the relative convenience
and expense of trial as between the Canadian and foreign courts;



the expected location of the bulk of the evidence;



the jurisdiction in which a corporate party is incorporated;



the location of a corporate party’s records where the plaintiff seeks an
accounting of the same;



where the cause of action arose;



where the loss or damage occurred or was suffered;



the relative convenience or inconvenience to potential witnesses;



the relative cost of conducting the litigation in the Canadian jurisdiction as
opposed to another forum;



the applicable substantive law and its weight in comparison to the factual
questions to be decided;



the applicable law in tort cases;



the presence of contractual provisions that specify applicable law or
accord jurisdiction;22



the place of contracting in cases involving contractual disputes;



the difficulty in proving foreign law where necessary and the extent to
which foreign law differs materially from applicable Canadian law;



the avoidance of a multiplicity of proceedings, lis alibi pendens and the
possibility of inconsistent verdicts;



geographical factors suggesting the natural forum;



whether the defendants genuinely desire trial in a foreign jurisdiction or
are merely seeking procedural advantages;

22

It should be noted, however, that where an exclusive foreign jurisdiction and arbitration clause is in play,
a party will be required to meet the much higher burden set out in the “strong cause” test per Brandon J. in
The “Eleftheria”, [1969] 1 Lloyd’s Rep. 237 (Adm. Div.) and forcefully reiterated in the decision of the
Supreme Court of Canada in Z.I. Pompey Industrie v. ECU-Line N.V., 2003 SCC 27, [2003] 1 S.C.R. 450
and GreCon Dimter Inc.v.J.R. Normand Inc., [2005] 2 S.C.R. 401, 2005 SCC 46.
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any legitimate juridical advantage available to the plaintiff in Canada and
whether declining jurisdiction would deprive the plaintiff of that
advantage;23



any juridical disadvantage to the defendant in the Canadian jurisdiction;



whether the plaintiff would be prejudiced by having to sue in the foreign
court because the plaintiff would, inter alia, be deprived of security for the
claim, be unable to enforce any judgment obtained, be faced with a timebar not applicable in Canada, or for political, racial, religious or other
reasons be unlikely to get a fair trial;24



the location of the defendant’s assets;



the interests of the parties and justice;



the need to have the judgment recognized in another jurisdiction; and



whether the foreign court is able to deal with the issues raised in the matter.25

These factors are also re-iterated in the various Court Jurisdiction and Proceedings
Transfer Acts. For instance, section 11 of the Court Jurisdiction and Proceedings
Transfer Act, R.S.B.C. 2003, c. 28 codifies the jurisdiction of courts in British Columbia
to decline to exercise jurisdiction over a matter on the basis of forum non conveniens and
sets out a non-exhaustive list of relevant factors for the court’s consideration as follows:
Discretion as to the exercise of territorial competence
11(1) After considering the interests of the parties to a proceeding and the ends of
justice, a court may decline to exercise its territorial competence in the proceeding

23

The concept of “juridical advantage” and the burden of proof associated with its potential loss was
recently addressed by the Supreme Court of Canada in Unifund Assurance Co. v. Insurance Corp. of
British Columbia, 2003 SCC 40, [2003] 2 S.C.R. 63. In this case, the Supreme Court held that the moving
party need not establish that a loss of a juridical advantage will occur but merely that there is a reasonable
expectation or fair opportunity of gaining an advantage by proceeding in a particular jurisdiction. See
Unifund at para. 138.
24
As regard an alleged inability to receive a fair trial in another jurisdiction, it is clear that Canadian courts
are reluctant to consider this factor in the absence of clear and cogent evidence. See, in particular, the
decision of the British Columbia Court of Appeal in Westec Aerospace Inc. v. Raytheon Aircraft Company,
1999 BCCA 243, (1999), 173 D.L.R. (4th) 498, (1999), 67 B.C.L.R. (3d) 278 at para. 52.
25
See, inter alia, SVB Underwriting Ltd. v. Fairfax Financial Holdings Ltd.,2007 CarswellOnt 749 (Ont.
S.C.J.); Spar Aerospace Ltd. v. American Mobile Satellite Corp., [2002] 4 S.C.R. 205, 2002 SCC 78;
Muscutt v. Courcelles (2002), 213 D.L.R. (4th) 577, 2002 CarswellOnt 1756 (C.A.); Frymer v.
Brettschneider (1994), 19 O.R. (3d) 60 (C.A.); Carroll v. WAG. Aero Inc. and Aero Fabricators Inc.
(1994), 137 N.S.R. (2d) 295; 391 A.P.R. 295 (T.D.); Mundaca Investment Corp. v. Keats(1996), 144 Nfld.
& P.E.I.R. 77 (N.L. T.D.); Hill v. Klynveld Peat Marwick Goerdeler, [1997] 7 W.W.R. 515, (1997), 156
Sask. R. 244 (Q.B.); Poulsen (Jan) & Co. v. Seaboard Shipping Co., [1995] 2 W.W.R. 633 (B.C. S.C.); and
Antares Shipping Corp. v. “Capricorn” (The), [1977] 2 S.C.R. 422.
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on the ground that a court of another state is a more appropriate forum in which to
hear the proceeding.
(2) A court, in deciding the question of whether it or a court outside British
Columbia is the more appropriate forum in which to hear a proceeding, must
consider the circumstances relevant to the proceeding, including
(a) the comparative convenience and expense for the parties to the
proceeding and for their witnesses, in litigating in the court or in any
alternative forum,
(b) the law to be applied to issues in the proceeding,
(c) the desirability of avoiding multiplicity of legal proceedings,
(d) the desirability of avoiding conflicting decisions in different courts,
(e) the enforcement of an eventual judgment, and
(f) the fair and efficient working of the Canadian legal system as a
whole.26
II. Combatting Forum Shopping:Primary Tools
There are four primary tools at the disposal of a party seeking to resist an opposing
party’s choice of jurisdiction and forum shopping.First, is the application to stay or
dismiss the proceeding on the basis that the court lacks jurisdiction simpliciter or
territorial competence. Typically, this type of application is brought in an effort to resist
or set aside service ex juris when a defendant is not resident within the jurisdiction in
which legal proceedings have been commenced.27 In this circumstance, it essential in
respect of a jurisdiction simpliciter challenge that the defendant take no steps in the
proceeding, which might be construed as attornment to the jurisdiction. Second, is the
application to stay the proceeding pursuant to the doctrine of forum non conveniens. This
type of application is often brought when the defendant is resident (or there is some other
basis for jurisdiction over the defendant) in the jurisdiction, or is brought in the
alternative and in addition to a jurisdiction simpliciter challenge. A related and often
useful tool with respect to a forum non conveniens application is the declaratory action.
That is, the commencement of parallel proceedings in respect of the same subjectmatter
in a jurisdiction that the defendant, i.e. the resisting party, considers more appropriate or
convenient for the resolution of the dispute. In the usual circumstance, the relief sought
in this type of proceeding is a declaration of non-liability. This type of proceeding is
26

As noted by the Supreme Court of Canada in Lloyd’s Underwriters v. Cominco Ltd., 2009 SCC 11,
[2009] 1 S.C.R. 321, para. 22, this provision is not intended to change or supplement the common law of
forum non conveniens but codify it by setting out a non-exhaustive list of previously-recognized factors
relevant to a determination under the doctrine. See Lloyd’s Underwriters, para. 22.
27
See Integral Energy & Environmental Engineering Ltd. v. Schenker of Canada Ltd., 2001 ABCA
263,293 A.R. 327, 2001 CarswellAlta 1401, para. 24.
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particularly useful in terms of supporting a forum non conveniens application as it raises
the specter of a multiplicity of proceedings and inconsistent judgments and substantiates
the claim that there is a foreign court available and able to deal with the issues raised in
the proceeding. Lastly, there is the anti-suit injunction, which is sometimes seen as the
reverse of a supporting a forum non conveniens application.28 More specifically, an antisuit injunction is an in personam order made by the court of one country against a person
(over whom it has jurisdiction) requiring that person to refrain from bringing proceedings
in a foreign court or, where proceedings have already been commenced, to refrain from
continuing those proceedings.29
III. The “Forum of Necessity” Doctrine: Jurisdiction Simpliciter and Judicial Discretion
Revisited
While the question of jurisdiction simpliciter or territorial competence is not generally a
matter engaging judicial discretion, the recent emergence of the “forum of necessity” or
“forum of last resort” concept in Canadian common law jurisprudence and legislation has
to, a certain degree, injected judicial discretion into the equation. Put simply, this
28

See See Nigel Meeson, Q.C., “Comparative Issues in Anti-Suit Injunctions” in Martin Davies (ed.),
Jurisdiction and Forum Selection in International Maritime Law: Essays in Honor of Robert Force (The
Hague: Kluwer Law International, 2005); William Tetley, Q.C., “Jurisdiction Clauses and Forum Non
Conveniens in the Carriage of Goods by Sea” in Martin Davies (ed.), Jurisdiction and Forum Selection in
International Maritime Law: Essays in Honor of Robert Force (The Hague: Kluwer Law International,
2005), p. 59.
29
The leading Canadian case with respect to anti-suit injunctions is the decision in Amchem Products v.
British Columbia (Workers Compensation Board),[1993] 1 S.C.R. 897, which set out the following
principles and test:


As a general rule, the domestic court should not entertain an application for an injunction if
there is no foreign proceeding pending.



It is preferable that the decision of the foreign court not be pre-empted until a proceeding has
been launched in that court and the applicant for the injunction in the domestic court has sought
from the foreign court a stay or other termination of the foreign proceedings and has failed.



If the applicant has so failed, then the domestic court must proceed to entertain the application
for an injunction but only if it is alleged that the domestic court is the most appropriate forum
and the domestic court is in fact a potentially appropriate forum.



In determining whether the domestic court is the appropriate forum, it must be determined
whether the domestic forum is the natural forum, that is the forum that on the basis of relevant
factors has the closest connection with the action and the parties, and it must also be determined
that there is no other forum that is clearly more appropriate.



The domestic court must then consider any injustice to the defendant if the plaintiff is allowed
to pursue the foreign proceeding and must also consider any injustice to the plaintiff if the
plaintiff is not allowed to do so. In general, the court will not grant an injunction if, by doing so,
it will deprive the plaintiff of advantages in the foreign court of which it would be unjust to
deprive him.

See also Bell'O International LLC v. Flooring and Lumber Co., [2001] O.J. No. 1871 (S.C.J.), para. 9.
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doctrine provides that, in limited circumstances, a court may assume jurisdiction, despite
the fact that the “real and substantial connection” test has not been met. In this vein,
section 6 of British Columbia’s Court Jurisdiction and Proceedings Transfer Act
provides as follows:
Residual discretion
6 A court that under section 3 lacks territorial competence in a proceeding may
hear the proceeding despite that section if it considers that
(a) there is no court outside British Columbia in which the plaintiff can
commence the proceeding, or
(b) the commencement of the proceeding in a court outside British Columbia
cannot reasonably be required.30
Similarly, Article 3136 of the Civil Code of Québec provides:
3136. Even though a Québec authority has no jurisdiction to hear a dispute, it
may hear it, if the dispute has a sufficient connection with Québec, where
proceedings cannot possibly be instituted outside Québec or where the institution
of such proceedings outside Québec cannot reasonably be required.31
The “forum of necessity” doctrine has also been identified as a possible basis for
jurisdiction simpliciter in Provinces that do not have such legislation.32
Among the first Canadian cases dealing with the “forum of necessity” doctrine was the
decision of the Quebec Court of Appeal in Lamborghini (Canada) Inc. v. Automobili
Lamborghini S.P.A., 1996 Carswell Que 1133, [1996] A.Q. no 4175. In the Lamborghini
case, the appellant sought, inter alia, a determination that the rescission of an agency
contract by the respondent was illegal, a determination that the contract was still in force
and for corollary injunctive relief. The respondent successfully disputed the jurisdiction
of the Québec Superior Court in the first instance. On appeal, the respondent argued
pursuant to Article 3136 that the Courts of Québec could take jurisdiction over the matter
on the basis that it was practically impossible for the appellant to mount its action in
Italy.
The Québec Court of Appeal rejected this submission on the basis that article 3136
operates as a jurisdictional exception based on the actual impossibility of accessing a
foreign court and that the appellant was in reality only concerned that its tactical position
30

See also Court Jurisdiction and Proceedings Transfer Act, S.N.S. 2003, c. 2, s. 7.
This provision was drawn from article 3 of the Switzerland’s Federal Code on Private International Law.
See Josephson v. Balfour Recreation Commission, 2010 BCSC 603, para. 86.
32
See, inter alia, Bouzari v. Islamic Republic of Iran (2004), 71 O.R. (3d) 675, 2004 CarswellOnt
2681(C.A.); Van Breda v. Village Resorts Ltd., 2010 ONCA 84, 2010 CarswellOnt 549, Fewer v. Ellis,
2011 NLCA 17; Wolfe et al. v. Wyeth et al., 2010 ONSC 2368; and Elfarnawani v. International Olympic
Committee, 2011 ONSC 6784
31
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would be weakened if it had to plead before an Italian court. More specifically, LeBel
J.A. (as he was then) held that:
a. article 3136 represents a narrow exception to the normal rules on
jurisdiction that is designed to addresses the difficulties faced by a party in
Québec who cannot access a forum that would otherwise be competent for
exceptional reasons, such as a breakdown in diplomatic or commercial
relations between countries, the need to protect political refugees or the
existence of serious physical danger; and
b. it could not be said that the appellant would not be permitted a hearing
conforming to fundamental principles of law and procedure before the
courts of Italy.33
Since the decision in Lamborghini (Canada) and, in particular, the more recent
endorsement of the “forum of necessity” doctrine as a possible basis for jurisdiction
simpliciter by the Ontario Court of Appeal in Van Breda v. Village Resorts Ltd., 2010
ONCA 84, 2010 Carswell Ont 549, the frequency of attempts by litigants to rely on this
doctrine in Canada has increased notably. Despite this recent popularity, the “forum of
necessity” doctrine appears to have been only successfully relied upon on two occasions.
In Josephson v. Balfour Recreation Commission, 2010 BCSC 603, the Court determined
that a third party litigant seeking to claim contribution and indemnity on the basis alleged
medical negligence from medical practitioners residing in the State of Idaho was entitled
to rely on the “forum of necessity” doctrine on the basis that his third party claim was not
available under Idaho law, despite holding that there was not a real and substantial
connection between British Columbia and the facts on which the proceeding was based.
Leave to appeal this decision was, however, granted by British Columbia Court of
Appeal who in addition to granting leave to appeal ordered a stay of the third party
proceeding pending the hearing of the appeal.34To date, the matter has not progressed
further.
More recently, the Ontario Superior Court in Obégi v. Kilani, 2011 ONSC 1636denied an
application to set aside and permanently stay on jurisdictional grounds a worldwide
Mareva injunction obtained from the Ontario Superior Court on the basis of the “forum
of necessity” doctrine. In this case, the plaintiffs had also commenced proceedings in the
United Arab Emirates and Jordan in respect of alleged fraud and embezzlement and
sought the support of the Ontario court in support of those proceedings against the
defendants who were then residing in Canada. On the facts, the court held, based on the
presence of the defendants in Canada, the fact that they had bank accounts in Canada, and
that it was reasonable to infer that the defendants were sheltering themselves in Canada
so as to avoid enforcement in respect of the foreign proceedings, that there was a
reasonable and substantial connection. The court, nevertheless, went to say, in the event
33

Lamborghini (Canada) Inc. v. Automobili Lamborghini S.P.A., 1996 CarswellQue 1133 (C.A.), paras.
43-48.
34
See Josephson v. Balfour Recreation Commission, 2010 BCCA 339.
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it was wrong as to its reasonable and substantial connection finding, that the
circumstances of the case justified the application of the “forum of necessity” doctrine.35
IV. Some Comments on the European Union and its Approach to Jurisdiction
The context and approach to jurisdictional matters in the European Union differs
radically from the situation in Canada and the United States. Jurisdictional matters are
governed by international treaty and regulation, which have no equivalent in North
America or, for that matter, as between the provinces and states comprising Canada and
the United States. In this regard, EC Regulation 44/2001 of 22 December 2001 (the
“Brussels I Regulation”),36which replaced the Convention on Jurisdiction and the
Recognition of Foreign Judgments, Brussels, 27 September 1968, J.O. L 299/32 (1972)
(the “Brussels Convention”)37 elaborates a detailed system with respect to allocating
judicial competence as between the court of the various member States. The central
aspect of this regime is that primary importance is placed on the domicile of the
defendant. In this regard, article 2 of the Brussels I Regulation provides, subject to certain
qualifications, that persons domiciled in a member State shall, whatever their nationality,
be sued in the courts of that State.
Of particular note with respect to article 2 of the Brussels Convention (and the Brussels I
Regulation) has been its impact on the doctrine of forum non conveniens as applied, in
particular, by English courts. In situations where the competing fora are both European
Union member States, article 2 precludes the application of the forum non conveniens
doctrine.38Perhaps more importantly, it was thought until 2005 that this discretion
afforded by theforum non conveniens doctrine could, nevertheless, be exercised where
the competing forum was a non-member State.39 This situation, however, changed
dramatically with the decision of the European Court of Justice in Owusu v.
Jackson(Case C-281/02), [2005] 1 Lloyd’s Rep 452, [2005] 2 All ER (Comm) 577,
[2005] ECR I-1383.
The Owusu case involved a claim by a party who was severely injured while on holiday
in Jamaica. The claimant along with the first defendant was domiciled in England. The
other five defendants were limited liability companies domiciled in Jamaica. Four of the
six defendants applied to have the matter stayed pursuant to the doctrine of forum non
conveniens on the basis that: Jamaica was a more appropriate forum as the accident
occurred in Jamaica; five of the six defendants were Jamaican; and most of the relevant
witnesses were located in Jamaica. On a reference from the English Court of Appeal, the
35

See Obégi v. Kilani, 2011 ONSC, paras. 118-119.
Council Regulation (EC) No. 44/2001 of 22 December 2001 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters, O.J. No. L. 012, 16/01/2001 P. 0001 – 0023.
The Brussels I Regulation replaced the Brussels Convention and came into force in all Member States
except Denmark on 1 March 2002.
37
As amended byO.J. L 304/77 (1978), O.J. L 388/1 (1982) andO.J. L 285/1 (1989).
38
See Donald A. Brand and Scott R. Jablonski, Forum Non Conveniens: History, Global Practice, and
Future Under the Hague Convention on Choice of Court Agreements (Oxford: Oxford University Press,
2007), p. 26 and Viking Line ABP v. The International Transport Workers’ Federation, [2005] EWHC
1222 (Comm).
39
See In Re Harrods (Buenos Aires) Ltd., [1992] Ch. 72, [1991] 3 W.L.R. 397 (C.A.).
36
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European Court of Justice held that article 2 of Brussels Convention precluded the
application of the doctrine of forum non conveniens. The rationale given by the
European Court of Justice was that the application of the doctrine might undermine the
predictability and legal certainty underscored by article 2 and the uniform application of
the Brussels regime.40
Another core feature of the Brussels regime is its approach to lis alibi pendens – that is,
situations where there are two or more proceedings in different countries between the
same parties arising out of the same dispute.41 Pursuant to article 27 of the Brussels I
Regulation,42 in cases of lis alibi pendens, the second court seised of a matter must stay
the proceedings before it and must decline jurisdiction if the jurisdiction of the court first
seised of the matter is established.43 An extension of this “first seised rule” as it has been
interpreted by the courts and, in particular, the European Court of Justice, is the notion
that the second court seised may not rule on its own jurisdiction or itself examine the
jurisdiction of the court first seised, regardless of the basis on which jurisdiction of the
first court may be contested.44 This approach, for the most part, precludes the granting of
anti-suit injunctions in respect of a proceeding in the court of another European Union
member State,45 which approach has brought with it a significant adjustment for English
courts and their relatively robust approach to issuing such injunctions.46
40

See, for instance, Edwin Peel, “Forum non conveniens and European ideals” [2005] L.M.C.L.Q. 273;
Adrian Briggs, “Forum non conveniens and ideal Europeans” [2005] L.M.C.L.Q. 378; and C.J.S. Knight,
“Owusu and Turner: The Shark in the Water?” (2007) 66(2) Camb. L.J. 288.
41
See, for instance, Abla J. Mayss, Principles of conflict of law, 3rd ed. (London: Cavendish Publishing
Ltd., 1999), pp. 33 and 79.
42
See also Brussels Convention, art. 21.
43
Article 27 of the BrusselsI Regulation provides:
1.Where proceedings involving the same cause of action and between the same parties are
brought in the courts of different Member States, any court other than the court first seised shall
of its own motion stay its proceedings until such time as the jurisdiction of the court first seised
is established.
2.Where the jurisdiction of the court first seised is established, any court other than the court
first seised shall decline jurisdiction in favour of that court.
As the above indicates, for this provision to be operative three requirements must be met: are: (1) there
must be two concurrent proceedings that share the same cause of action, (2) those proceedings must involve
the same parties, and (3) one of the two actions must have been initiated before the other. See also Fabrizio
Marongiu Buonaiuti, “Lis Alibi Pendens and Related Actions in Civil and Commercial Matters with the
European Judicial Area (2009) Yearbook of Private International Law 511, p. 519.
44
See Gasser GmbH v. MISAT Srl (Case C-116/02), [2003] ECR I-14693 (E.C.J.), paras. 41-54
andOverseas Union Ltd. v New Hampshire Insurance Co. (Case C-351/89, [1991] ECR 1991 I-03317.
45
See also Turner v. Grovit(Case C-159/02), [2004] ECR I-3565 and the European Court of Justice’s
decision in Allianz SpA (formerly Riunione Adriatica Di Sicurta SpA) and Others v. West Tankers Inc.,
(Case C-185/07).
46
See See Nigel Meeson, Q.C., “Comparative Issues in Anti-Suit Injunctions” in Martin Davies (ed.),
Jurisdiction and Forum Selection in International Maritime Law: Essays in Honor of Robert Force (The
Hague: Kluwer Law International, 2005); William Tetley, Q.C., “Jurisdiction Clauses and Forum Non
Conveniens in the Carriage of Goods by Sea” in Martin Davies (ed.), Jurisdiction and Forum Selection in
International Maritime Law: Essays in Honor of Robert Force (The Hague: Kluwer Law International,
2005); and Nikiforos Sifakis, “Anti-suit injunctions in the European Union: a necessary mechanism in
resolving jurisdictional conflicts” (2007) 13 J.I.M.L. 100, p. 102. As Jonathan Harris points out, this has
not stopped English courts from seeking innovative ways to limit the effect of such pronouncements. See

HTLN-#1476470-v1

14

A further distinction between the European and North American approach to
jurisdictional matters relates to the role of the European Court of Justice, which again has
no equivalent in the North American context or elsewhere in the world. Under the
Brussels regime, the European Court of Justice is empowered to authoritatively opine on
questions of interpretation relating to the Brussels I Regulation.47 This distinctive feature
is complemented by an important modification brought about in the transition from the
Brussels Convention to the Brussels I Regulation and changes in the administrative rules
of the European Union, member States no longer independently negotiate rules relating to
jurisdiction in international fora.48As a result, it is for the European Commission, not the
member States, to speak to the development of the jurisdictional provisions that are found
in various international conventions.49
Conclusion
In sum, jurisdiction simpliciter and forum non conveniens are key concepts in the
Canadian context. The key issue with respect to jurisdiction simpliciter iswhether the
court can assume jurisdiction over the dispute, while the key issue with respect to forum
nonconveniensis whether the forum ought to assert jurisdiction or decline it in favour of
another forum. The principles applicable to analysis of jurisdiction simpliciter and forum
non conveniens have in Canada been primarily developed by the courts by way of
jurisprudence and recently by way of the enactment of Court Jurisdiction and
Proceedings Transfer Acts in British Columbia, Saskatchewan and Nova Scotia and the
provisions of the Civil Code of Quebec.
Whether or not there is jurisdiction simpliciter depends on whether there is a “real and
substantial connection” between a claim, i.e. the parties and the facts on which the claim
is based, and the forum in which the claim is advanced. The counterpart to jurisdiction
simpliciter is the doctrine of forum non conveniens, which grants a court discretion to
decline jurisdiction in favour of a more appropriate forum, has been formally adopted by
courts in all of the provinces of Canada and has been codified in the Court Jurisdiction
and Proceedings Transfer Acts in British Columbia, Saskatchewan and Nova Scotia.
There are four primary tools at the disposal of a party seeking to resist an opposing
party’s choice of jurisdiction and forum shopping. First, is the application to stay or
dismiss the proceeding on the basis that the court lacks jurisdiction simpliciter or
territorial competence. Second, is the application to stay the proceeding pursuant to the
doctrine of forum non conveniens. A related tool is the declaratory action, i.e. the
Jonathan Harris, “The Brussels I Regulation and the Re-Emergence of the English Common Law” (2008) 4
European Legal Forum I-181.
47
See, inter alia, the consolidated version of the Treaty on the Functioning of the European Union, O.J. C.
83/164, article 267 and the consolidated version of the Protocol on the interpretation of the 1968
Convention by the Court of Justice, O.J. C. 27/01, 26.1.98. As regards the Rome Convention, see the
consolidated version of the First Protocol on the interpretation of the 1980 Convention by the Court of
Justiceand the Second Protocol conferring on the Court of Justice powers to interpret the 1980 Convention,
O.J. C. 27/02, 26.1.98.
48
See, for instance, Rolf Herber, “Jurisdiction and arbitration – should the new Convention contain rules on
these subjects?” (2002) L.M.C.L.Q. 405, p. 408.
49
Ibid.
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commencement of parallel proceedings in respect of the same subject-matter in a
jurisdiction that the defendant, i.e. the resisting party, considers more appropriate or
convenient for the resolution of the dispute. Lastly, there is the anti-suit injunction, which
is an in personam order made by the court of one country against a person (over whom it
has jurisdiction) requiring that person to refrain from bringing proceedings in a foreign
court or, where proceedings have already been commenced, to refrain from continuing
those proceedings.
The “forum of necessity” or “forum of last resort” concept, which has recently emerged
Canadian law, has injected judicial discretion into the analysis of jurisdiction simpliciter.
This doctrine gives the court discretion to assume jurisdiction, despite the fact that the
“real and substantial connection” test has not been met. Despite the recent popularity of
the “forum of necessity” concept as a possible basis for jurisdiction, it has been only
successfully relied upon on two occasions.
The approach to jurisdictional matters in the European Union differs radically from the
situation in Canada and the United States. In the European Union, jurisdictional matters
are governed by international treaty and regulation, which have no equivalent in North
American context. The jurisdictional regime elaborated by the Brussels Convention and
the Brussels I Regulation gives primary importance to the domicile of the defendant and
set out a “first seised” rule, both of which has had profound upon English courts, in
particular, and the ability to resort to the doctrine of forum non conveniens and anti-suit
injunctions. A further distinctive feature of the European system is that the European
Court of Justice, a supra-national body, is empowered to speak authoritatively on
jurisdictional matters.
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Forum Non Conveniens and Forum Selection:
Home Court Advantage for United States Citizens?
Paper prepared by Marc H. Harwell and Martin D. Trimiew

I.

Introduction
When a foreign plaintiff pursues litigation in a federal court, can it expect to receive the same

deference to its forum selection as that of a domestic plaintiff pursuing litigation in the same forum?
If not, how much more will a federal court regard a domestic plaintiff's forum selection over the
visiting foreign plaintiff?

II.

Origination of the Doctrine of Forum Non Conveniens
The doctrine of forum non conveniens (hereinafter "FNC" or "the doctrine") is based upon

common law. The doctrine permits a court to dismiss a case even where personal jurisdiction,
subject matter jurisdiction, and venue are appropriate. A FNC argument is asserted by a defendant
where a plaintiff has selected a forum that is arguably inconvenient for the parties or may lead to an
injustice.
The doctrine originated in the seminal case of Gulf Oil Corp. v. Gilbert,1where a divided
Supreme Court held that a plaintiff's case may be dismissed even when jurisdiction and venue were
appropriate, provided an alternative forum exists where the defendant is amenable to process.2
While the Gulf Oil decision firmly established the doctrine, the Court nevertheless cautioned that a
defendant seeking to make a FNC argument and disturb the plaintiff's original forum selection bears
a heavy burden in doing so. Gulf Oil also provided federal courts with set of relevant factors to
consider, both private and public, when evaluating whether dismissal by FNC is appropriate. This
balancing test assists a federal court in determining whether FNC dismissal is appropriate. Private
1

330 U.S. 501 (1947).

2

Id. at 507.
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interests of the parties include the following: relative ease of access to sources of proof; availability
of compulsory process for attendance of unwilling witnesses, and the cost of obtaining attendance
of willing witnesses; possibility of view of premises (if view would be appropriate to the action); and
all other practical problems that make trial of a case easy, expeditious and inexpensive.3 Public
interests of the forum court and community include the following: administrative difficulties when
litigation is in congested centers instead of being handled at its origin; burden of jury duty that ought
not be imposed upon the people of a community which has no relation to the litigation; and the
interest of having localized controversies decided at home.4
Following Gulf Oil, Congress responded to the seemingly harsh result for the plaintiffcomplete dismissal of the action-by enacting 28 U.S.C. § 1404(a), which permits a district court to
transfer a civil action to another district for the sake of convenience to the parties where the action
may have been brought.5

This provision has served as a minor limitation on the doctrine's

application where domestic parties are involved in suit. However, where a foreign plaintiff is
involved in suit (and a court may be less likely to find another suitable domestic venue and more
likely to find a foreign venue appropriate), section 1404(a) becomes inapplicable, and a defendant
would again rely on a FNC argument.
This is precisely the scenario that prompted the next decisive case on the doctrine, Piper
Aircraft Co. v. Reyno.6 Piper involved a foreign plaintiff suing domestic defendants in a domestic
court for a plane crash that occurred in a foreign forum.7 Here, the Supreme Court found itself
facing a FNC argument where, unlike Gulf Oil, the forum most likely appropriate was a foreign
country, not another U.S. district court. The Court in Piper ultimately upheld the district court's
decision to dismiss the case under the doctrine, but most notably the Court seemed to modify the

3

Id. at 508.

4

Id. at 508-09.

5

28 U.S.C. § 1404(a) (2011).

6

454 U.S. 235 (1981).

7

In fact, a small commercial airplane had crashed in the Scottish Highlands, killing the pilot and five passengers instantly.
Wrongful death actions were brought in Scotland against the owner and operator of the plane and the estate of the pilot
on behalf of the decedents, all Scottish subjects. Separate suits were brought in a California state court against the U.S.
manufacturers of the planes component parts, and after a series of procedural steps the action was eventually transferred
to a Pennsylvania district court.
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strong deference the Gulf Oil Court had afforded the plaintiff's choice of forum. Specifically, the
Court in Piper articulated that with respect to a FNC argument, a U.S. plaintiff's decision to litigate
in federal court would be given more deference than a foreign plaintiff's decision to bring suit in the
same forum.8 The Court explained this increased deference by reasoning that it is logical to assume
that it would always be more convenient for a plaintiff to bring suit in his own forum, whether
foreign or domestic.9 Hence, a decision by a foreign plaintiff to bring suit in a U.S. federal court,
and not in his presumably more convenient home forum, would be viewed by the Court in Piper as
atypical.

III.

Dismissal on Foreign Non Conveniens Grounds

To be sure, the balance of the Supreme Court's holdings in Gulf Oil and Piper by and large worked
in tandem to develop a general two part test that a district court will utilize to evaluate a defendant's
FNC argument against a plaintiff, whether domestic or foreign. Briefly, the first inquiry begins with
proof of an alternative forum. In this regard, the defendant would seek to demonstrate both the
availability and adequacy of another forum (i.e. where the defendant is amenable to process). 10 The
second inquiry relates to convenience, and here the district court would apply those previously
mentioned private and public factors. In that vein, a district court will balance these interests to
ultimately determine whether to grant a defendant's FNC motion.
However, the Court in Piper departed from Gulf Oil in at least one respect and arguably created a
third factor for any analysis of a FNC motion that would precede the previously outlined steps: The
degree of deference the district court will afford to a plaintiff's choice of forum. This variable is
integral to the FNC analysis and will inevitably shape the court's view of a defendant's proof of an
alternative forum as well as the court's own evaluation of the public and private interests at stake.
As well, the import of this issue is only compounded where that plaintiff is a foreigner seeking
resolution in the United States court system.
8

See Piper, 445 U.S. at 256; see also Swift & Co. Packers v. Compania Columbiana del Craibe, 339 U.S. 684, 697
("application of forum non conveniens principles to suit by a United States citizen against a foreign respondent brings
into force considerations very different from those in suits between foreigners").

9

See Piper, 454 U.S. at 256; see also Iragorri v. United Techs. Corp., 274 F.3d 65, 71-2 (2d. Cir. 2001) (explained rational
for difference in treatment between domestic and foreign plaintiffs in forum non conveniens analysis).
10

See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241 (1981).
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While Gulf Oil firmly entrenched a strong presumption in favor of the plaintiff's original
forum selection,11 the Court in Piper challenged this assumption when it famously declared that the
forum choice of a foreign plaintiff "deserves less deference" than that of a domestic plaintiff. 12 This
brief statement arguably opened the door to the possibility that certain characteristics of the plaintiff
himself could perhaps dictate the degree of deference the district court should afford to the
plaintiff's choice. In any event, the decisions that have followed Piper and similarly dealt with a
foreign plaintiff have, at the very least, compared and contrasted domestic and foreign plaintiffs in
the context of a FNC argument.

In these cases, various Circuits have addressed certain

characteristics related to the plaintiff-citizenship/residency, motives, corporate activities overseas,
treaties with the plaintiff's home country-all in conjunction with their FNC analysis. When taken
separately, these decisions vary by Circuit with respect to the degree of deference afforded a foreign
plaintiff versus a domestic one. However, when taken together they reveal that a Supreme Court
decision finally addressing how much less deference to afford a foreign plaintiff's choice of forum is
needed.

IV.

Deference by Circuit
Currently, a number of Circuits have widened the gap between the level of deference a

domestic plaintiff's choice of forum will receive versus a foreign plaintiff's choice. For example, the
Eleventh Circuit has articulated a clear presumption in favor of a domestic plaintiff's choice of
forum. SME Racks v. Sistemas Mecanicos Para Electronica explains that the presumption favoring
the plaintiff's initial choice of forum "is at its strongest when the plaintiffs are citizens, residents, or
corporations of this country."13 Moreover, it has been explicitly stated in this Circuit that a weaker
presumption that the forum choice is convenient is assumed in cases brought by foreign plaintiffs in
this domestic forum.14 In fact, to disturb a domestic plaintiff's choice of forum and grant a foreign
defendants FNC argument for a motion to dismiss, the Eleventh Circuit requires "positive evidence
11

Gulf Oil, 330 U.S. at 508.

12

Piper, 454 U.S. at 257.

13

382 F.3d 1097, 1101 (11th Cir. 2004).

14

Leon v. Million Air, Inc., 251 F.3rd 1305, 1311 (11th Cir. 2001).
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of unusually extreme circumstances ... to deny a United States citizen access to the courts of this
country."15
Perhaps even more rigid than the Eleventh Circuit, the Sixth Circuit has similarly carved out
a strong preference for a domestic plaintiff's choice of forum over foreign plaintiff's choice.

In

Duha v. Agrium, Inc., the Court of Appeals overturned the lower court because, for among other
reasons, the degree of deference given by this court mirrored "the degree of deference generally
given to the forum selections of foreign plaintiffs."16With respect to the possibility of dismissing a
domestic plaintiff's action on FNC grounds, the Court of Appeals for the Sixth Circuit explained in
Duha that this should only occur when a court has found that the foreign defendant has proved
"such oppressiveness and vexation to a defendant as to be out of all proportion to [a] plaintiff's
convenience."17Thus, the Sixth Circuit has on numerous occasions applied less deference where the
choice of domestic forum was by a foreign plaintiff.18
However, the Second Circuit has taken a more middle-ground approach and adopted a
supposedly neutral assessment for determining the degree of deference to afford a plaintiff's choice
of forum, whether the plaintiff is domestic or foreign. The Second Circuit's sliding-scale approach,
by its definition, affords varying deference to the plaintiff's selection of forum. Briefly, this test
begins with the presumption that the plaintiff's forum choice is entitled to substantial deference
under the assumption that it was selected because it was more convenient than any alternatives.19
From there, the Second Circuit will scrutinize the plaintiff's choice and the presumption of
convenience to determine whether it was motivated by legally valid reasons (i.e. convenience or
expense) or forum-shopping purposes (i.e. more favorable laws, more inconvenient for the
defendant, or more liberal juries). This approach applies equally to either domestic or foreign
plaintiffs, neutralizing unfair treatment towards foreign plaintiffs stemming from the comparison
and contrast between foreign and domestic plaintiffs.
15

La Seguridad v. Transytur Line, 707 F.2d 1304, 1308 at n.7 (11th Cir. 1983).

16

448 F.3d 867, 874 (6th Cir. 2006).

17

Id. (quoting Koster v. American Lumbermens Mutual Casualty Co., 330 U.S. 518, 524 (1947).

18

See, e.g., Stewart v, Dow Chemical Co., 865 F.2d 103, 106 (6th Cir. 1989) (affirming dismissal of foreign plaintiffs' suit
and stating that less deference is owed to their choice of forum); Rustal Trading US, Inc. v. Makki, 17 Fed.Appx. 331,
338 (6th Cir. 2001) ("[T]he district court was not required to defer to Rustal's choice of forum in this case, inasmuch as
Rustal is ... a foreign plaintiff.").

19

See Gross v. British Broadcasting Corp., 386 F.3d 224 (2d Cir. 2004).
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The remaining Circuits fall somewhere in between a strong deference for domestic plaintiff's
forum choices and a sliding-scale or balancing test. The Third Circuit has cautioned that the "less
deference" language in Piper is "not an invitation to accord a foreign plaintiff's selection of an
American forum no deference,"20 and further held that where a foreign plaintiff has made a strong
showing of convenience then the district court must demonstrate "how far that showing goes
toward putting a plaintiff on the same footing as a domestic plaintiff."21 The Seventh Circuit
advocates an "even-handed and pragmatic application of forum non conveniens,"22 and balances the
issue of deference in Piper in terms of the plaintiff's distance from the forum-the further from home
then the less reasonable to presume the forum is convenient.23Finally, the Ninth Circuit concurs
with the Third Circuit that the lesser deference referenced in Piper is not the same as no deference.24

V.

The Appropriate Level of Deference
Thus, the myriad of case law for almost thirty years following Piper created a patchwork of

federal law on how much less deference a foreign plaintiff's choice of forum should receive
compared to a domestic plaintiff. And during this period of time, the Supreme Court has remained
relatively silent on this issue, giving no indication how wide the gap is between foreign and domestic
plaintiffs. Consequently, the foreign plaintiff who selects a domestic forum can expect to receive a
broad range of treatment with respect to its decision to litigate on U.S. soil.
Clearly, in some Circuits the foreign plaintiff can anticipate receiving nowhere near the level
of deference that a domestic plaintiff will receive for selecting a domestic forum. However, in other
Circuits review of a plaintiff's forum selection will be more balanced and even-handed whether
foreign or domestic. In any case, it is clear that Piper set the stage for some degree of skepticism

20

Lacey v. Cessna Aircraft Co. 862 F.2d 38, 43 (3d Cir. 1988).

21

Lony v. E.I. Du Pont de Nemours Co., 886 F.2d 628, 634 (3d Cir. 1989).

22

U.S.O. Corp. v. Mizuho Holding Co., 547 F.3d 749, 752 (7th Cir. 2008).

23

See In re Factor VIII or IX Concentrate Blood Products Litigation, 484 F.3d 951, 956 (7th Cir. 2007) (noting this rule
does not bias foreign plaintiffs but is rather a practical observation and convenience).

24

Ravelo Monegro v. Rosa, 211 F.3d 509, 514 (9th Cir. 2000).
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when a foreign plaintiff attempts to avail itself of U.S. courts. How much less deference can the
foreign plaintiff expect will remain variable until the Supreme Court clarifies Piper.
Arguably, the most appropriate test has already been articulated in the Second Circuit. What
makes this test successful is that in theory it views foreign and domestic plaintiffs' forum choices
neutrally while still adopting the deference language in Piper. It is able to do this because it starts
with the presumption favoring the plaintiff's choice in forum and then assumes the plaintiff does so
out of convenience. Only then does it begin to scrutinize the reasons and rationale behind this
choice, and it does so without specific regard to the subjective fact of whether the plaintiff is
domestic or foreign. Lastly, however, it effectively upholds the distinction between these plaintiffs
from Piper because objectively a domestic plaintiff has a greater likelihood of strong connections to
the domestic forum-a point that will not be lost on any district court.
The end result is that a domestic plaintiff can expect now and in the future to defeat a FNC
dismissal argument more frequently than can a foreign plaintiff. Time will tell whether the Supreme
Court will explain Piper in more detail and announce precisely how much less deference a district
court should afford the foreign plaintiff's choice of forum. That being said, no matter how wide the
gap between these plaintiffs, it is clear that any FNC argument requires careful consideration of the
facts. Ultimately, whether the Court's distinction in Piper was an absolute holding or suggestive
dicta, the balance of a federal law will continue afford the domestic plaintiff home-court advantage
even while the visiting foreign plaintiff wishes for a neutral forum.
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Preemption Analysis under
the National Bank Act:
Then and Now

The Dodd-Frank Wall Street Reform and Consumer Protection Act
(Pub. L. No. 111-203, 124 Stat. 1376 (2010) (the “Dodd-Frank Act”)
redefined the framework for asserting preemption as a defense to state
law claims. The Act is significant because it is the first time since the
National Bank Act of 1864 that Congress has formally stated a position on
preemption under the National Bank Act. But not all aspects of the Act
herald a material change to the analysis.
This paper examines the statutory and regulatory changes made by
the Dodd-Frank Act by first briefly summarizing the statutory and
regulatory framework in 2010 when the Act was enacted. It then outlines
the changes made by the Act. The paper then analyzes some of the
changes, including a discussion of the scope of preemption and whether
that is expected to change post-Dodd-Frank. The paper ends with a few
practice suggestions for thinking about when and how the preemption
defense might be applied.
I.

How We Got Here – An Overview of Preemption under the
National Bank Act prior to the Dodd-Frank Act

Preemption for national banks began with the passage of the
National Bank Act of 1864 (12 U.S.C. §§ 85, 86) (the “NBA”). The NBA
established a national banking system, and gave enumerated and
incidental powers to nationally chartered banks “as shall be necessary to
carry on the business of banking.” 12 U.S.C. § 24 (Seventh) (2006).
Congress delegated to the Office of the Comptroller of the Currency
(“OCC”) supervision of national banks and implementation of the NBA. 12
U.S.C. § 93a.
Rules and regulations properly prescribed by the
OCC carry the same weight as federal statutes, and include the
interpretation of preemption under the NBA. Aquayo v. U.S. Bank, 653
F.3d 912, 919 (9th Cir. 2011), citations omitted. Thus, the preemption
scheme for national banks evolved with regulations promulgated by the
OCC, and by case law interpreting the statute and accompanying
regulations.
The resulting dual banking system, of state and federal banks,
naturally created a tension between state and federal lending law that
continues to this day. Preemption is one of the ways in which this tension
is reconciled.
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Preemption is not unique to national banks (nor to lending and
banking for that matter). Today, there is a myriad of federal laws, each
invoking preemption of state law to some degree, covering, for example,
(i) different types of lenders (e.g., the Home Owners’ Loan Act (“HOLA”)
enacted in 1933 created federally chartered savings and loan associations
(12 U.S.C. §§ 1461 – 1470); the Federal Credit Union Act (12 U.S.C.
§§1751-1795k) in 1934 created federally chartered credit unions); (ii)
different types of loan products (e.g., the Depository Institutions
Deregulation and Monetary Control Act of 1980 (Pub. L. No. 96-221, 94
Stat. 161 (1980), codified throughout Title 12 of the U.S. Code), covering
first lien mortgages, or the Depository Institutions Act (Pub. L. No. 97-320
(1982), 12 U.S.C. § 3801-3805) covering variable rate mortgages); or (iii)
even specific borrowers (e.g. Servicemembers Civil Relief Act). The
preemption provisions of the Dodd-Frank Act affect only national banks
and national savings and loan associations.
1.

Barnett Bank of Marion County, N.A. v. Nelson

The United States Supreme Court set the initial standard for
analyzing preemption of state law under the National Bank Act in Barnett
Bank of Marion County, N.A. v. Nelson, 517 U.S. 25, 116 S.Ct. 1103
(1996). In Barnett Bank, the Court was asked to reconcile a federal law
that permitted national banks to sell insurance with a state law that
prohibited such banks from selling most types of insurance. The Court
began its analysis by reviewing general preemption principles, which sets
the framework for considering the preemption issues examined today.
Discussion of preemption always begins with the Supremacy
Clause of the United States Constitution, which makes federal laws under
the Constitution “the supreme Law of the Land.” U.S. Const. art. VI, § 2,
cl.2. State laws that conflict with or are contrary to federal law will be
preempted, and thereby rendered invalid. Maryland v. Louisiana, 451
U.S. 725, 747, 101 S.Ct. 2114 (1981).
Preemption can take one of three forms. It can be express, where
congressional intent to preempt state law is explicitly stated in the federal
statute. Barnett Bank, 517 U.S. at 31, citing Jones v. Rath Packing Co.,
430 U.S. 519, 525, 97 S.Ct. 1305, 1309-10 (1977). The Barnett Bank
Court also noted that in some cases, explicit preemption language may
not appear, but the “structure and purpose” of the federal statute reveals
an “implicit, pre-emptive intent.”
Id., citations omitted.
Express
preemption is perhaps the easiest type of preemption to recognize and
apply.
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Preemption can also occur where Congress has “occupied the
field,” thus named “field preemption.” Field preemption occurs when the
subject matter is so pervasively regulated by federal law that there is no
room left for state law to supplement. Id., citing Rice v. Santa Fe Elevator
Corp., 331 U.S. 218, 230, 67 S.Ct. 1146, 1152 (1947).
Finally, preemption can occur when state law conflicts with federal
law. Barnett Bank at 31, citing Rice v. Norman Williams Co., 458 U.S.
654, 659, 102 S.Ct. 3294, 3298-3299 (1982). Conflict preemption occurs
in two different ways. It can arise when it is a “physical impossibility” to
comply with both the federal and state law. Id., citing Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43, 83 S.Ct. 1210, 1217
(1963). Alternatively, conflict preemption will occur when the state law is
an obstacle to the “accomplishment and execution of the full purposes and
objectives of Congress.” Id., citing Hines v. Davidowitz, 312 U.S. 52, 67,
61 S.Ct. 399, 404 (1941).
Concluding that neither express preemption nor field preemption
were at play, the Barnett Bank Court continued by asking whether the
federal statute at issue was in “irreconcilable conflict” with the state
statute. The Court examined cases that had interpreted the national
banks’ powers and concluded:
In defining the pre-emptive scope of statutes and regulations
granting a power to national banks, these cases take the
view that normally Congress would not want States to forbid,
or to impair significantly, the exercise of a power that
Congress explicitly granted. To say this is not to deprive
States of the power to regulate national banks, where (unlike
here) doing so does not prevent or significantly interfere with
the national bank’s exercise of its powers.
Barnett Bank, 517 U.S at 33.
Subsequent cases sought to scrutinize and define what the Barnett
Bank Court meant by “impair significantly” or to “not prevent or
significantly interfere” with a national bank’s powers. A conflict preemption
analysis was applied on a case-by-case basis, with numerous and varying
interpretations of the Barnett Bank standard.
Congress endorsed the Barnett Bank standard in 1999 with
passage of the Gramm-Leach-Bliley Act (Pub. L. No. 106-102 (1999), 15
U.S.C. § 6701-6781, 6801-6827, 6901-6910), stating that
in accordance with the legal standards for preemption set
forth in the decision of the Supreme Court of the United
States in Barnett Bank of Marion County, N.A. v. Nelson,
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517 U.S. 25 (1996), no State may, by statute, order,
regulation, or other action, prevent or significantly interfere
with the ability of a depository institution . . . to engage . . . in
any insurance sales, solicitation, or cross-marketing activity.
15 U.S.C. § 6701(d)(2)(A) (emphasis added). Congress once again put its
imprimatur on the Barnett Bank standard with passage of the Dodd-Frank
Act in 2010.
2.

The OCC Regulations

Similarly, until 2004, the OCC, authorized to supervise and regulate
the national banks, addressed preemption on an ad hoc basis, specifying
at times the types of state laws that would or would not be preempted. In
2004, the OCC adopted certain regulations “clarifying the applicability of
state law to national banks’ operations.” 69 Fed. Reg. 1904 (Jan. 13,
2004). The new regulations were perhaps in response to the numerous
requests for preemption rulings, or criticism of the OCC’s informal letters
(See, e.g., Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 741, 116 S.Ct.
1730, 1733 (1996), criticizing judicial deference to regulations to
unpublished letters) or the dissent in Watters v. Wachovia Bank, N.A., 550
U.S. 1, 29-32, 127 S.Ct. 1559, 1577-1578 (2007), criticizing the OCC’s
expansion of the NBA); or a desire to find field preemption for national
banks similar to that applicable to thrifts, (See, e.g., Jared Elosta,
“Dynamic Federalism and Consumer Financial Protection: How the DoddFrank Act Changes the Preemption Debate,” 89 N.C.L.Rev. 1273, 1280,
claiming “strong evidence” the OCC implicitly adopted field preemption
with the 2004 regulations). The 2004 regulations adopted included:
• 12 C.F.R. § 7.4007, “Deposit-taking,” applies to the taking of
deposits by national banks, which is not addressed in this paper.
• 12 C.F.R. § 7.4008, “Lending,” specifies the authority of national
banks, followed by an anti-predatory lending statement regarding
the standards for making loans, and a statement prohibiting unfair
or deceptive practices
consistent with Section 5 of the Federal
Trade Commission Act (15 U.S.C. 45(a)(1). The regulation then
makes a general statement that “except where made applicable by
Federal law, state laws that obstruct, impair, or condition a national
bank’s ability to fully exercise its Federally authorized non-real
estate lending powers are not applicable to national banks.”
[emphasis added] Then follows a list of subjects for which related
state law limitations shall not affect a national bank’s authority to
make non-real estate loans. The final section of the regulation,
called the “savings clause” sets out state laws that will not be

Preemption Analysis Under the National Bank Act: Then and Now
Page 4

preempted “to the extent that they only incidentally affect the
exercise of national banks’ non-real estate lending powers.”
• 12 C.F.R. § 7.4009, “Applicability of state law to national bank
operations,” is a catch-all for other (non-lending) “Federallyauthorized activities of national banks.”
• 12 C.F.R. § 34.3, “General Rule” pertains to a national bank’s
authority to “make, arrange, purchase, or sell loans” secured by
real estate. It is a general statement of the national bank’s
authority, prescribing a “safety and soundness-based anti-predatory
lending standard” for the bank’s general authority and proscribing
unfair or deceptive acts or practices.
• 12 C.F.R. § 34.4, “Applicability of state law,” is structured similarly
to 12 C.F.R. § 7.4008. It begins with a general statement that state
laws that “obstruct, impair, or condition a national bank’s ability to
fully exercise its Federally authorized real estate lending powers do
not apply to national banks.” [emphasis added] It then lists the
subjects for which related state law limitations shall not affect a
national bank’s authority to make real estate loans. The final
section, i.e., the “savings clause,” lists the state laws that will not be
preempted “to the extent that they only incidentally affect the
exercise of national banks’ real estate lending powers.”
The OCC’s discussion of the preemption standard to be applied in
the 2004 regulations recited the same summary of preemption
fundamentals found in Barnett Bank. Preemption may be express, based
upon the language of the federal statute. It may “occupy the field” and
leave no room for state laws. Or it may present itself as conflict
preemption, when a state law conflicts with Federal law. And, the Final
Rule notes that conflict is found when (i) compliance with both state and
federal laws is a “physical impossibility,” or (ii) when the state law is “an
obstacle to the accomplishment and execution of the full purposes and
objectives of Congress.” 69 Fed. Reg. 1904, citations omitted.
The OCC’s chosen standard for determining whether conflict
preemption existed was whether the state law would “obstruct, impair, or
condition” the national bank’s enumerated powers. See, e.g., § 7.4007(b)
(“state laws that obstruct, impair, or condition . . . are not applicable to
national banks.”); § 7.4008(d) (“state laws that obstruct, impair, or
condition . . . are not applicable to national banks”); § 7.4009(b) (“state
laws that obstruct, impair, or condition . . . are not applicable to national
banks”); § 34.4(a) (“state laws that obstruct, impair, or condition . . . do not
apply to national banks.”). The OCC adopted this phrase by reviewing the
many cases interpreting preemption under the NBA. Noting there was no
Preemption Analysis Under the National Bank Act: Then and Now
Page 5

one phrase that could be considered the exclusive standard for
preemption, the OCC adopted the words “obstruct, impair, or condition”
from different United States Supreme Court cases that had been distilled
in the Supreme Court’s opinion in Barnett Bank. 69 Fed. Reg. 1904 (Jan.
13, 2004).
3.

Preemption for Operating Subsidiaries

More than ten years after Barnett Bank, the Supreme Court
revisited preemption under the NBA in the case of Watters v. Wachovia
Bank, N.A. et al., 550 U.S. 1, 127 S.Ct. 1559 (2007) and reaffirmed its
holding in Barnett Bank:
States are permitted to regulate the activities of national
banks where doing so does not prevent or significantly
interfere with the national bank’s or the national bank
regulator’s exercise of its powers.
But when state
prescriptions significantly impair the exercise of authority,
enumerated or incidental under the NBA, the State’s
regulations must give way.
Watters, 550 U.S. at 12.
The Watters opinion is more well known, however, for its holding
extending the statutory and regulatory provisions applicable to national
banks – including preemptive protections – to operating subsidiaries of a
national bank. In other words, an operating subsidiary of a national bank
would share the same regulator, i.e., the Office of the Comptroller of the
Currency, and the same powers and protections as its national bank
parent.
4.

Field Preemption for Savings and Loan Associations

Preemption for federal savings and loan associations took a slightly
different route from that of the national banks. In 1933, Congress enacted
the Home Owners’ Loan Act of 1933 (“HOLA”) to charter federal savings
and loan associations. 12 U.S.C. §§ 1461-1468. Under HOLA, Congress
gave the Office of Thrift Supervision (“OTS”) “broad authority to issue
regulations governing thrifts.” 12 U.S.C. § 1464.
The OTS then
promulgated 12 C.F.R. § 560.2(a) which began:
Occupation of field. . . . OTS hereby occupies the entire field of
lending regulation for federal savings associations. OTS intends to
give federal savings associations maximum flexibility to exercise
their lending powers in accordance with a uniform federal scheme
of regulation. Accordingly, federal savings associations may
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extend credit as authorized under federal law, including this part,
without regard to state laws purporting to regulate or otherwise
affect their credit activities, except to the extent provided in
paragraph (c) of this section . . . [emphasis added]
12 C.F.R. § 560.2(a).
The regulation then provides a list of “illustrative examples” of state
laws that are preempted. This is followed by a “savings clause”
subsection, which lists five different types of state laws that will not be
preempted – contract and commercial law, real property law, homestead
laws, tort law, and criminal law – with a catchall that any state law with a
“vital state interest” that “[e]ither has only an incidental effect on lending
operations or is not otherwise contrary to the purposes expressed in
paragraph (a) shall be preempted. 12 C.F.R. § 560.2.
Courts interpreting § 560.2(a) fairly consistently conclude that
preemption created by the OTS is field preemption. See, e.g., CopelandTurner v. Wells Fargo Bank, N.A., 800 F.Supp.2d 1132 (D. Or. 2011);
Aguayo v. U.S. Bank, 653 F.3d 912 (9th Cir. 2011) (“The OTS, unlike the
OCC, has explicit full field preemption.”). In contrast, neither Congress
nor the OCC ever intended the NBA and the promulgated regulations to
occupy the entire field of national banking regulation. Smith v. BAC Home
Loans Servicing, LP et al., 769 F.Supp.2d 1033, 1039 (S.D.W.Va. 2011),
citing Watters, 550 U.S. at 11 (national banks are “subject to state laws of
general application in their daily business”). This contrast, between the
OCC, without field preemption, regulating national banks and the OTS,
with field preemption, regulating savings and loan associations meant that
cases analyzing preemption under the OCC regulations could not
necessarily adopt the preemption analysis followed by the courts under
the OTS regulations. See, e.g., Aquayo, 653 F.3d at 921; Smith, 769
F.Supp.2d at 1043.

II.

The Dodd-Frank Act – Sea Change or Another Benchmark in
the Evolution of Preemption Jurisprudence?

With the passage of the Dodd-Frank Act, Congress, for the first
time, directly voiced its position regarding the scope of preemption under
the NBA and HOLA. In Sections 1044 to 1048 – just four pages of the
voluminous Act – Congress made a number of changes to the preemption
framework.
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1.

Changes to Preemption in the Dodd-Frank Act

First, a new section, titled “State law preemption standards for
national banks and subsidiaries clarified,” is added to the National Bank
Act to specifically address the preemption standard for national banks.
Before this, the word “preemption” was not even mentioned in the statute
or the regulations.
Section 1044 of the Dodd-Frank Act, codified at 12 U.S.C. § 25b,
begins with a definition of a “State consumer financial laws:”
The term “State consumer financial law” means a State law
that does not directly or indirectly discriminate against
national banks and that directly and specifically regulates the
manner, content, or terms and conditions of any financial
transaction (as may be authorized for national banks to
engage in), or any account related thereto, with respect to a
consumer.
12 U.S.C. § 25b(a)(2).
The “Preemption standard” applied to State consumer financial
laws follows:
(1) In general
State consumer financial laws are preempted, only if—
(A) application of a State consumer financial law would
have a discriminatory effect on national banks, in
comparison with the effect of the law on a bank
chartered by that State;
(B) in accordance with the legal standard for preemption
in the decision of the Supreme Court of the United
States in Barnett Bank of Marion County, N.A. v. Nelson,
Florida Insurance Commissioner, et al., 517 U.S. 25
(1996), the State consumer financial law prevents or
significantly interferes with the exercise by the national
bank of its powers; and any preemption determination
under this subparagraph may be made by a court, or by
regulation or order of the Comptroller of the Currency on
a case-by-case basis, in accordance with applicable law;
or
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(C) the State consumer financial law is preempted by a
provision of Federal law other than title 62 of the
Revised Statutes.
12 U.S.C. § 25b(b).
The statute specifically provides the preemption determination
under subsection 25b(b)(1)(B) may be made by a court or by regulation or
order of the OCC on a “case-by-case” basis. “Case-by-case” basis is
defined in the statute to include consultation with the Bureau of Consumer
Financial Protection, and a procedure is outlined for how the OCC would
render preemption decisions. 12 U.S.C. § 25b(b)(3) and (5).
Next, the Dodd-Frank Act explicitly rejects the holding in Watters
that national bank preemption applies to operating subsidiaries of national
banks. This is a “sea change,” and just so there is no doubt, it is
reiterated in three separate subsections.
Section 1044(e) affirmatively states:
a State consumer financial law shall apply to a subsidiary or
affiliate of a national bank (other than a subsidiary or affiliate
that is chartered as a national bank) to the same extent that
the State consumer financial law applies to any person,
corporation, or other entity subject to such State law.
12 U.S.C. § 25b(e).
Section 1044(b) states that neither this title nor section 24 of the
Federal Reserve Act (12 U.S.C. § 371) “preempt, annul or affect the
applicability of any State law to any subsidiary or affiliate of a national
bank (other than a subsidiary or affiliate that is chartered as a national
bank).” 12 U.S.C. § 25b(b)(2). And finally, section 1044(h) clarifies that
“[n]o provision . . . shall be construed as preempting, annulling, or
affecting the applicability of State law to any subsidiary, affiliate, or agent
of a national bank (other than a subsidiary, affiliate, or agent that is
chartered as a national bank).” 12 U.S.C. § 25b(h)(2).
The other “sea change” is that the Dodd-Frank Act ended field
preemption for federal savings and loan association. Section 1046 of the
Dodd-Frank Act added a new Section 6 to the Home Owners’ Loan Act
(12 U.S.C. 1461 et seq.), stating: “[n]otwithstanding the authorities
granted under sections 4 and 5, this Act does not occupy the field in any
area of State law.” Section 314 of the Dodd-Frank Act transferred to the
OCC the supervisory responsibilities with respect to federal savings and
loan associations formerly with the OTS. Hence, effective July 21, 2011,
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federal thrifts are subject to the same preemption analysis as a national
bank.
2.

OCC’s Amended Regulations

One year later, effective July 21, 2011, the OCC issued new
regulations to implement the Dodd-Frank Act. For ease of reference,
Appendix A to this paper provides the pertinent 2004 regulations marked
to show the changes made in 2011.
The amended regulations remove all references to the “obstruct,
impair, or condition” standard for determining whether a state law would
be preempted by the NBA. In addition,
• 12 U.S.C. § 7.4008, “Lending,” subsection (e), “State laws that
are not preempted,” was revised to read that state laws not
inconsistent with the non-real estate lending powers of national
banks are not preempted to the extent “consistent with the decision
of the Supreme Court in Barnett Bank of Marion County, N.A. v.
Nelson, Florida Insurance Commissioner, et al., 517 U.S. 25
(1996)” instead of to the extent “that they only incidentally affect the
exercise of national banks’ non-real estate lending powers.”
• 12 U.S.C. § 7.4009, “Applicability of state law to national bank
operations” is removed in its entirety consistent with the termination
of the applicability of the NBA and related regulations to operating
subsidiaries.
• 12 U.S.C. § 34.4, “Applicability of state law” is revised similarly to
12 U.S.C. § 7.4008 to change the “catch-all” standard in the
savings clause from “to the extent that they only incidentally affect
the exercise of national banks’ real estate lending powers” to “to the
extent consistent with the decision of the Supreme Court in Barnett
Bank of Marion County, N.A. v. Nelson, Florida Insurance
Commissioner, et al., 517 U.S. 25 (1996).

III.

What does it mean? -- Cases, Footnotes, and Observations

It is too early to know the full extent to which the Dodd-Frank Act
changes the preemption analysis debate. But there are some early signs
of how the legislation and the related regulations will shape the analysis
going forward.
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1.

State Consumer Financial Law and the “Preemption
Standard” under 12 U.S.C. § 25b

With passage of the Dodd-Frank Act, Congress codified the Barnett
Bank opinion as the standard for analyzing preemption of a select group of
state laws defined as “State consumer financial laws.” The statute recites
a specific standard, i.e., that a State consumer financial law will be
preempted if it “prevents or significantly interferes with the exercise by the
national bank of its powers,” but that standard is to be applied “in
accordance with the legal standard for preemption in the decision of the
Supreme Court of the United States in Barnett Bank . . .”
The United States District Court for the Southern District of West
Virginia is one of the few federal courts (perhaps the only) that has
considered the State consumer financial law definition. In Cline v. Bank of
America, N.A., -- F.Supp.2d --, 2011 WL 4857934 (S.D.W.Va. 2011),
defendants sought preemption of certain state consumer protection
provisions under the West Virginia Consumer Credit and Protection Act
(“WVCCPA”). W.Va. Code § 46A-1-1-1 et seq. The Court concluded the
WVCCPA provisions did not meet the definition of a State consumer
financial law:
The aforementioned provisions of the WVCCPA were not
designed to directly and specifically regulate financial
transactions or related accounts. They are instead focused
on protecting West Virginia residents from unfair and
abusive collection practices. As such, they do not fall within
the definition of “state consumer financial laws.”
Cline, at *10, cf. 12 U.S.C. § 25b(a)(2). Consequently, the Court would
not apply 12 U.S.C. § 25b to determine whether the WVCCPA provisions
were preempted.
In contrast, in U.S. Bank v. Schipper, 812 F.Supp.2d 963, 968–69
(S.D. Iowa 2011), the United States District Court for the Southern District
of Iowa looked to the National Bank Act, related OCC regulations and
cases interpreting those to determine whether the Iowa Electronic
Transfer of Funds Act (“ETFA”) was preempted by the National Bank Act.
The Court applied 12 U.S.C. § 25b without considering whether the state
statute met the definition of a State consumer financial law. Id. at 969.
But arguably, the Iowa ETFA is not a State consumer financial law. It
does not regulate the “manner, content, or terms and conditions of any
financial transaction.” Rather, it regulates the transmission of information
between automatic teller machines.
In all likelihood, though, the
distinction would not have changed the end result.
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In Cline, upon determining the WVCCPA provisions were not State
consumer financial laws, the Court continued its preemption analysis by
applying 12 C.F.R. § 7.4008. Cline, 2011 WL at *10. “Federal regulations
have no less preemptive effect than federal statutes.” U.S. Bank v.
Schipper, 812 F.Supp.2d at 967. Notably “State consumer financial law”
does not appear in the amended regulations promulgated by OCC.
However, the conflict preemption standard for determining whether a state
law is preempted is the same under 12 U.S.C. § 25b(b)(1)(B), 12 C.F.R. §
7.4008(e) and 12 C.F.R. § 34.4(b) – the decision of the Supreme Court of
the United States in Barnett Bank.
Arguably then, a state law that falls outside the definition of “State
consumer financial laws” would not be preempted under 12 U.S.C. § 25b,
but could be preempted under 12 C.F.R. § 7.4008 or § 34.4. And,
because the standard for analyzing conflict preemption is the same under
each provision, one would expect to get the same end result.
This begs the question then why “State consumer financial laws”
are specifically defined in the statute. Perhaps Congress intended that
only State consumer financial laws would be subject to preemption under
the NBA. If so, then the OCC regulations are too broad. They are not
limited to State consumer financial laws, and they leave open the question
of preemption for non-State consumer financial laws.
Another consequence of the State consumer financial law definition
is that a state law that regulates the “manner, content, or terms and
conditions of any financial transaction” and that directly or indirectly
discriminates against national banks will not be preempted under 12
U.S.C. § 25b. Yet, these are laws one would expect to be preempted
under the statute. That is because “State consumer financial law” is
defined as a state law that, among other things, “does not directly or
indirectly discriminate against national banks.” Given this definition, it is
highly unlikely one would find a State consumer financial law that would
have a discriminatory effect on national banks as contemplated by 12
U.S.C. § 25b(b)(1)(A).
This is presumably an unintended result, but it will be interesting to
see what a Court does if faced with the question of whether a state law
fitting the definition of a State consumer financial law, but otherwise
discriminates against national banks is preempted under the NBA. In all
likelihood, the Court would look to the OCC regulations to determine
preemption, and as already discussed above, the end result would likely
be the same as an analysis under 12 U.S.C. § 25b.
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2.

The Legal Standard for Preemption

Section 1044, codified at 12 U.S.C. § 25b(b)(1)(B) states that a
“State consumer financial law [that] prevents or significantly interferes with
the exercise by the national bank of its powers,” in accordance with the
“legal standard for preemption” set by the Supreme Court in Barnett Bank,
is preempted. While the “prevents or significantly interferes” language is
new to the regulation, its origin, i.e., Barnett Bank, is the same as the
previous “obstruct, impair or condition” and “incidentally affect” language
used in the prior versions of the regulations.
The OCC arrived at the “obstruct, impair or condition” language
used in the prior regulations by reviewing Supreme Court precedent relied
on in the Barnett Bank decision. For example, “obstruct,” comes from
Hines v. Davidowitz, 312 U.S. 52, 67, 61 S. Ct. 399, 404 (1941), cited in
Barnett Bank as describing a type of “irreconcilable conflict.” Barnett
Bank, 517 U.S. at 31 (“[T]he state law may ‘stan[d] as an obstacle to the
accomplishment and execution of the full purposes and objectives of
Congress,’” quoting Hines, 312 U.S. at 67 (emphasis added)).
“Impair” is found in one of the more frequently cited passages of
Barnett Bank:
In defining the pre-emptive scope of statutes and regulations
granting a power to national banks, these cases take the
view that normally Congress would not want States to forbid,
or to impair significantly, the exercise of a power that
Congress explicitly granted.
Barnett Bank, 517 U.S. at 33.
Last, “condition” is also found in Barnett Bank, in discussing
whether Congress “expressly conditioned” the powers granted a national
bank upon state permission. Barnett Bank, 517 U.S. at 35, citing Franklin
Nat. Bank of Franklin Square v. New York, 347 U.S. 373, 378, and n. 7, 74
S.Ct. 550, 553-554, and n. 7 (1954).
It is no surprise, then, that certain courts have concluded the DoddFrank Act did nothing to alter the standard for determining conflict
preemption under the NBA. Rather, it simply clarified or restated the
preemption standard.
In U.S. Bank v. Schipper, the defendant suggested the Dodd-Frank
Act had raised the standard for NBA preemption. But in a footnote, the
Iowa District Court responded the Dodd-Frank Act had not materially
altered the standard for preemption.
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[T]he Dodd-Frank Act adopts the same standard applied by
the Watters Court [applying Barnett Bank], that is, “State
consumer financial laws are preempted, only if . . . in
accordance with the legal standard for preemption in the
decision of the Supreme Court of the . . . Barnett Bank . . . ,
the State consumer financial law prevents or significantly
interferes with the exercise by the national bank of its
powers.”
U.S. Bank v. Schipper, 812 F.Supp.2d at 969 n. 1, citing 12 U.S.C. §
25b(b)(1)(B).
Similarly, in Cline, the United States District Court for the Southern
District of West Virginia concluded the OCC had simply “clarified its
former approach to preemption.” Cline at *7.
No longer is the focus upon whether, for instance, a state
law (1) ‘obstruct[ed], impair[ed], or condition[ed]a national
bank’s’ full exercise of its lending powers, or (2) more than
‘incidentally affect[ed]’ the exercise of such powers. State
statutes having an effect on national banks will now
essentially stand or fall based upon application of the
principles found in Barnett Bank.
Cline at *7, citations omitted.
Following the Barnett Bank decision, the Cline Court undertook a
conflict preemption analysis, focusing on whether the state statute is
“irreconcilably in conflict” with the NBA. The questions to ask are (1) does
the state statute “impose an obligation on the federal bank that is in direct
conflict with federal law,” or (2) does the state statute stand as “an
obstacle to the accomplishment and execution of the full purposes and
objectives of Congress.” Id. at * 9. These are the same conflict
preemption principles discussed pre-Dodd-Frank.
In coming to its conclusion that the OCC had simply clarified its
former approach to preemption, the Cline Court noted other standards
drawn from the Barnett Bank opinion post Dodd-Frank. For example, in
Baptista v. JPMorgan Chase Bank, N.A., 640 F.3d 1194, 1197 (11th Cir.
2011), the Eleventh Circuit found that under the Dodd-Frank Act, “the
proper preemption test asks whether there is a significant conflict between
the state and federal statutes” Baptista, 640 F.3d at 1197. The Baptista
Court relied on the “forbid[s], or . . . impair[s] significantly,” language of the
Barnett Bank. Id., quoting Barnett Bank, 517 U.S. at 33. In contrast, the
U.S. Bank v. Schipper Court held the question was whether the state law
“prevented or significantly impaired” a national bank’s power authorized by
the NBA. U.S. Bank v. Schipper, 812 F.Supp.2d at 969.
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In sum, for purposes of determining whether a conflict preemption
analysis dictates the preemption of state law under the NBA, the DoddFrank Act did not create a new legal standard. It simply eliminated the
“obstruct, impair and condition” words that generally described whether a
state law would be preempted, and replaced the “incidentally affects” legal
standard for analyzing conflict preemption with “prevent or significantly
interferes.” But all of these words or characterizations are found in Barnett
Bank, the Supreme Court cases it attempted to synthesize, and its
progeny. They are all just different formulations of the same conflict
preemption standard.
To the extent prior courts focused on the three words “obstruct,
impairs and conditions,” without considering the context in which they
were used, preemption analysis in the future will likely be narrower, and
the precedential value of such cases will be limited. But where courts
have looked beyond these three words and ruled consistently with Barnett
Bank, the end result post-Dodd-Frank likely will not change.
3.

The Effective Date

Most courts and commentators read the Dodd-Frank Act to have
the provisions under Title X, where the preemption provisions fall, applied
only after the effective date, i.e., after July 21, 2010. This is based on
Section 1043:
This title, and regulations, orders, guidance, and
interpretations prescribed issued, or established by the
Bureau, shall not be construed to alter or affect the
applicability of any regulation, order, guidance, or
interpretation prescribed, issued, and established by the
Comptroller of the Currency or the Director of the Office of
Thrift Supervision regarding the applicability of State law
under Federal banking law to any contract entered into on or
before the date of enactment of this Act, by national banks,
Federal savings associations, or subsidiaries thereof that are
regulated and supervised by the Comptroller of the Currency
or the Director of the Office of Thrift Supervision,
respectively.
Pub. L. No. 111-203, § 1043.
For example, in August of 2011, the United States District Court for
the District of Columbia decided the case of Davis v. World Savings Bank,
FSB, 806 F.Supp.2d 159 (D.C.C. 2011), which involved claims by a
defaulted mortgagor, arising out of the origination of his loan in December
2007. At issue was whether certain of the mortgagor’s claims would be
dismissed based upon the field preemption provisions promulgated by the
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OTS under HOLA, and whether enactment of the Dodd-Frank Act would
change the analysis.
In a footnote, the Court noted that field preemption under HOLA
ended with the Dodd-Frank Act. However, new laws and rules are not
construed to have retroactive effect, unless expressly directed by
Congress. The Dodd-Frank Act did not provide for retroactive application,
and therefore, it would not be applied to a mortgage transaction that
predated the statute. Davis, 806 F.Supp.2d at 167, n. 5. See also
Copeland-Turner v. Wells Fargo Bank, N.A., 800 F.Supp.2d 1132 (D. Or.
2011), in which the Court concluded the new provisions enacted by the
Dodd-Frank Act would not apply to claims against a federal savings bank
subject to HOLA that arose out of a note and deed of trust executed in
October 2005.
Similarly, later that year, the Sixth Circuit decided Molosky v.
Washington Mutual, Inc., 664 F.3d 109 (6th Cir. 2011), a case in which a
mortgagor asserted putative class claims against a loan servicer for fees
charged in connection with a mortgage. Again, the issue was whether the
Dodd-Frank Act would apply to preclude field preemption of the
mortgagor’s claims under HOLA. The Court followed Davis, again in a
footnote, noting “[t]here is no explicit statement from Congress that [the
Dodd-Frank provisions] are meant to be retroactive, . . .” Id. n.1.
But in October of 2011, the United States District Court for the
Southern District of West Virginia came to a different conclusion in the
case of Cline v. Bank of America, N.A., --- F.Supp.2d ---, 2011 WL
4857934 (S.D.W.Va. 2011). In Cline, as previously discussed, the
borrower alleged violations of the West Virginia Consumer Credit and
Protection Act (“WVCCPA”) against a national bank. The defendant
national bank argued the WVCCPA claims that arose prior to the DoddFrank Act were preempted under the pre-Dodd-Frank standard that no
state law may “obstruct, impair or condition” a national bank’s full exercise
of its lending powers, and the Dodd-Frank Act amendments did not apply.
The Court disagreed. The Court observed that Section 1043
(quoted above, regarding no retroactive application) was codified as 12
U.S.C. § 5553 and when codified, the reference to “title” was replaced with
“subchapter.” Cline at *7. While the Court questioned whether the
codified Section 1043 should apply to the new 12 U.S.C. § 25b and the
amended regulations, there is no analysis regarding the effective date of §
25b. Id.
Instead, the Court focused on the language of 12 U.S.C. § 5553
and concluded the “existing contracts” § 5553 was intended to preserve
did not include “state consumer protection actions aimed at
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postcontractual collection activities.” Id.
Consequently, § 5553’s
preclusion of retroactive application of 12 U.S.C. § 25b would not apply.
Further, the Court concluded the application of the Dodd-Frank Act
would not “offend settled retroactivity principles.” Id., citations omitted.
The dispositive question for retroactive application is “whether the new
provision attaches new legal consequences to events completed before its
enactment.” Id. at *8, quoting Chambers v. Reno, 307 F.3d 284, 289 (4th
Cir. 2002). “New legal consequences” are found when the new statute
“impair[s] rights a party possessed when he acted, increase[s] a party’s
liability for past conduct, or impose(s) new duties with respect to
transactions already completed.” Id.
In this instance, the revised regulation did not impair the national
bank’s rights, increase its liability, or impose new duties. Rather, the
revised statute and regulations were “better understood as clarifications of
the law as opposed to substantive changes thereof” and therefore, “their
application . . . does not work an impermissible retroactive effect.” Id. at
*8. The Court then proceeded to apply the provisions of the Dodd-Frank
Act.
For some, the takeaway from Cline is that the Dodd-Frank Act
amendments can be applied retroactively. Indeed, at least one decision in
the Northern District of West Virginia has followed Cline to apply the
Dodd-Frank Act retroactively. Meluzio v. Capital One Bank (USA), N.A., -B.R. --, 2012 WL 847324 (N.D.W.Va. 2012). But in that case, the same
WVCCPA collection practices claims as in Cline were at issue. Had the
claims at issue in Cline been “existing contracts” the Cline Court thought
12 U.S.C. § 5553 was intended to preserve, perhaps the analysis would
have been different. And likely, there would have been an analysis to
explain why “title” was replaced with “subchapter” in the codification. See,
e.g., 12 U.S.C. § 5301 Short Title notes.
4.

The Scope of Preemption

Resolving questions of conflict preemption under the National Bank
Act has generated a large body of caselaw attempting to define the scope
of preemption, particularly as it pertains to state consumer protection laws.
And the debate will continue after the Dodd-Frank Act because neither the
Act nor the amended regulations has altered the tug and pull of state and
federal law, and both rely on the Supreme Court’s opinion in Barnett Bank
as the preemption standard, rather than a single interpretation of that
decision.
Cases considering the scope of federal preemption usually begin
with the assumption that Congress did not intend to displace state law.
Maryland v. Louisiana, 451 U.S. 725, 746, 101 S.Ct. 2114 (1981). This
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assumption is particularly strong when Congress legislates in an area
traditionally occupied by the States. Rice v. Santa Fe Elevator Corp., et
al., 331 U.S. 218, 230, 67 S.Ct. 1146, 1152 (1947). The analysis starts
“with the assumption that the historic police powers of the States were not
to be superseded by the Federal Act unless that was the clear and
manifest purpose of Congress.”
Id.
The “presumption against
preemption” will apply even in an area that has a history of federal
regulation because the presumption against preemption “accounts for the
historic presence of state law” and “does not rely on the absence of
federal regulation.” Wyeth v. Levine, 555 U.S. 555, 565, n. 3, 129 S.Ct.
1187 (2009).
State law proponents have used the “presumption against
preemption” doctrine to booster the “incidentally affects” standard in 12
U.S.C. § 7.4008 and § 34.4 in order to argue that state laws, and
particularly state consumer protection statutes, are not preempted by the
NBA. In contrast, federal law proponents opine the presumption against
preemption is inapplicable to national bank regulation because of the
“history of significant federal presence” in national banking. See, e.g.,
Aquayo, 653 F.3d at 917 n. 1. Indeed, in 2003, the OCC opined the
presumption against preemption did not exist in the context of the National
Bank Act. 69 Fed. Reg. 46264 (Aug. 5, 2003).
This then led to an argument that rather than a presumption against
preemption, there existed a presumption of preemption under the NBA.
But, as the Ninth Circuit explained in Aquayo, only full field preemption,
such as the pre-Dodd-Frank Act OTS regulations governing federal
savings and loan associations, “effectively gives the court a presumption
of preemption.” Aquayo, 653 F.3d at 921, referencing 12 C.F.R. §
560.2(a). Unlike the OTS, the OCC declined to exercise its authority to
“occupy the field” in regulating national banks Id., citing OCC, Final Rule,
69 Fed.Reg. 1904, 1910-11 (Jan. 13, 2004) (“No Presumption Against
Preemption Applies in the Case of the National Banking Laws, . . .”)
Hence, there would be no basis on which to argue a presumption of
preemption when analyzing conflict preemption by the NBA.
Notwithstanding the foregoing, field preemption does exist under
the NBA for the list of topics under 12 U.S.C. § 7.4008(d) and 12 U.S.C. §
34.4(a). In those subsections, the language is clear that the NBA controls.
It is the state laws listed in the savings clause subsections that are at the
heart of the debate over the scope of preemption.
More importantly, though, focusing the analysis on the single,
isolated “presumption against preemption” versus “presumption of
preemption” doctrine is short-sighted because the “presumption against
preemption” is but one of two presumptions employed by the Supreme
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Court to analyze the scope of federal preemption. The other presumption
is the “clear and manifest purpose of Congress.” In Medtronic, Inc. v.
Lohr, 518 U.S. 470, 485, 116 S.Ct. 2240, 2250 (1996). “[T]he scope of a
preemption statute must rest primarily on ‘a fair understanding of
congressional purpose.’” Id. at 485-6, quoting Cipollone v. Liggett Group,
Inc., 505 U.S. 504, 530, n. 27, 112 S.Ct. 2608, 2624, n. 27 (1992). The
intent of Congress cannot be discerned just from the language of the
statute, but also comes from the “statutory framework” and the “structure
and purpose of the statute as whole.” Id. at 486, 2251 citations omitted.
Accordingly, those Courts that do employ the presumption against
preemption doctrine for determining whether a state consumer protection
statute is or is not preempted must also look to congressional intent in the
statute or regulations.
For example, in Smith v. BAC Home Loans Servicing, LP, 769
F.Supp.2d 1033 (S.D.W.Va. 2011), the United States District Court for the
Southern District of West Virginia determined that claims under West
Virginia’s consumer protection statute were not preempted by the National
Bank Act. In coming to this conclusion, the Court considered not only
whether there existed a presumption against preemption, but also the
statutory and regulatory framework under the NBA.
Regarding the presumption against preemption -- and contrary to
the Ninth Circuit in Aquayo -- the Smith Court found
[T]he presumption against preemption has full force here –
even though the federal government has regulated national
banks for more than a century – because the doctrine would
displace state consumer-protection statutes, which fits
squarely within the States’ traditional police powers to
protect the well being of their own citizens.
Smith, 769 F.Supp.2d at 1038.
In a footnote, the Court distinguished (i) the application of the
presumption against preemption to direct regulation of national banking,
where the presumption “would not hold,” from (ii) application to state
consumer protection laws -- “a field traditionally occupied by the States.”
Smith, 769 F.Supp.2d at 1038, n. 6. The Court noted “the presumption
against preemption is ‘stronger still against preemption of state remedies .
. when no federal remedy exists.’” Id at 1038, quoting Anderson v. Sara
Lee Corp., 508 F.3d 181, 192 (4th Cir. 2007).
Likewise, in Watters, the Supreme Court noted “we have repeatedly
made clear that federal control shields national banking from unduly
burdensome and duplicative state regulation.” Watters, 550 U.S. at 11.
However, “Federally chartered banks are subject to state laws of general
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application in their daily business to the extent such laws do not conflict
with the letter or the general purposes of the NBA.” Id., citing Davis v.
Elmira Savings Bank, 161 U.S. 275, 290, 16 S.Ct. 502 (1896). It is only
when the state law “significantly impair[s] the exercise of authority,
enumerate or incidental under the NBA,” that the State law will be
preempted. Id. at 3, 1562, citing Barnett Bank, 517 U.S. at 32-34.
While the Smith Court held the presumption against preemption
was “alive and well,” it did not rely on the presumption for its holding.
Upon summarizing preemption fundamentals and whether the
presumption against preemption was operative, the Smith Court then
considered whether the West Virginia state consumer protection
provisions would be preempted under the NBA and the OCC Regulations.
While “preemption” is never mentioned in the NBA or the OCC regulations
pre-Dodd Frank, “conflict preemption has always been ensconced in the
NBA’s regulatory scheme.” Smith, 769 F.Supp.2d at 1042. Hence, a
conflict preemption analysis was employed. “Physical impossibility” was
not at issue because the West Virginia consumer protection statute
governed the manner by which debts were collected, not the right to
collect the debt. Hence, obstacle preemption was at play.
To determine whether obstacle preemption would dictate
preemption of the state consumer protection provisions, the Smith Court
returned to congressional intent, that is, does the state consumer
protection statute stand as an obstacle to the accomplishment of a federal
regulatory objective under the NBA. Smith, 769 F.Supp.2d at 1044, 1045.
Finding the West Virginia consumer protection statute was “undoubtedly”
a law of general applicability, and looking to the NBA, the Court found
“nothing in the text or inherent in the purposes of the NBA [to]
demonstrate Congress’ intent to displace state consumer-protection laws
of general applicability.” Id. at 1046.
In contrast, the Ninth Circuit in Aquayo, after concluding the
“presumption against preemption” was not applicable, nevertheless found
a state consumer protection statute to not be preempted by the NBA. At
issue was California’s law requiring certain notice and disclosures to be
made post-repossession of a motor vehicle in order to collect a deficiency
on a note secured by the vehicle. The Court focused on the OCC
regulations implementing the NBA, specifically 12 U.S.C. § 7.4008. The
Court first determined the disclosures required by California state law
were not the type of credit-related disclosures that were preempted under
12 U.S.C. § 7.4008(d)(8), i.e., the statutory requirements were not
expressly preempted. Aquayo, 653 F.3d at 925 – 928. The Aquayo Court
then turned to the savings clause in § 7.4008(e).
The national bank argued the notice and disclosure requirements
were exempt from preemption as more than incidentally affecting the
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bank’s “rights to collect debts.” 12 U.S.C. § 7.4008(e)(4). But the Court
disagreed. Looking to the intent of the regulations, the Court concluded
the state law did not affect the bank’s lending operations. Instead, “the
commercial law framework essential for conducting any business,
including the business of banking, continues to apply to the operations of
national banks.” Aquayo, 653 F.3d at 925, quoting OCC Interpretive
Letter 1082, at n. 12, 2007 WL 5393636 (May 17, 2007). See also, Epps
v. JPMorgan Chase Bank, N.A., -- F.3d --, 2012 WL 1134065 (4th Cir.
2012) (similarly holding that repossession provisions were merely
incidental to the enumerated lending power of a national bank and
therefore, claims related to those provision would not be preempted); In re
Checking Account Overdraft Litigation, 797 F.Supp.2d 1312 (S.D. Fla.
2011) (the National Bank Act would not preempt a bank’s charging
excessive overdraft fees on debit card transactions, but only the manner in
which the overdraft fees were computed, which was expressly provided in
the statute).
Accordingly, unless it is the clear and manifest purpose of
Congress to directly preempt a state statute, state law of general
applicability will not be preempted.
In contrast to findings of federal preemption in cases
involving specific state regulations that conflict with the NBA,
causes of action sounding in contract, consumer protection
statutes and tort have repeatedly been found by federal
courts not to be preempted.
In re Checking Account Overdraft Litigation, 797 F.Supp.2d at 1317,
quoting Baldanzi v. WFC Holdings Corp., 2008 WL 4924987 (S.D.N.Y.
2008) and citing Watters, 550 U.S. at 12. These are the state laws, i.e.,
state laws of general application, that are listed in the savings clauses of
the OCC regulations. Put another way, if the application of the state law
does not affect the content or extent of the Federally-authorized business
of banking, but rather, “establishes the legal infrastructure that surrounds
and supports the ability of national banks – and others -- to do business,”
then the state law will not be preempted. 69 Fed. Reg. 1895, 1896 (Jan.
13, 2004)
More importantly, though, in each case, whether focusing on the
“presumption of preemption” analysis or employing obstacle preemption
principles to determine if conflict preemption exists, it is always the intent
of Congress that is “ultimate touchstone” for determining the scope of
preemption. Regardless of the type of preemption asserted, Congress’
purpose is the “ultimate touchstone” of any federal preemption analysis,
which can be found in the language, structure, and purpose of the statute.
Cipollone v. Liggett Group, Inc. et al., 505 U.S. 506, 516, 112 S.Ct. 2608,
2617 (1992). See, also, Wyeth v. Levine, 555 U.S. 555, 129 S.Ct. 1887,
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1194, 173 L.Ed.2d 51 (2009)(“the purpose of Congress is the ultimate
touchstone in every preemption case.”)
And this brings the discussion back to the Dodd-Frank Act and the
amended OCC regulations, both of which reiterate that a preemption
analysis cannot focus simply on a short phrase to determine whether a
state law is preempted. Arguably, the prior focus on “obstruct, impair and
condition” encouraged preemption proponents to “push the envelope” on
preemption. The Dodd-Frank Act seems to be reigning in that trend in
favor of a more balanced approach to preemption and thereby raising the
bar for federal preemption fo state laws of general application.
The “prevents or significantly interferes with the exercise by the
national bank of its powers” language from Barnett Bank quoted in DoddFrank . . . does not create a “new, stand-alone standard, divorced from
the reasoning of the decision.” 76 Fed. Reg. 43549, 43555 (July 21,
2011). And, in the Dodd-Frank Final Rule, the OCC noted that removal of
the “obstruct, impair, or condition” language, together with other
amendments, “will remove any ambiguity that the conflict preemption
principles of the Supreme Court’s Barnett decision are the governing
standard for national bank preemption.” 76 Fed. Reg. 54659 (Jul. 21,
2011).
After the Dodd-Frank Act, decisions regarding the scope of
preemption should not be guided by a single phrase, but instead by the
analysis employed by the Supreme Court in Barnett Bank to discern
congressional intent, i.e., “Did Congress, in enacting the Federal Statute,
intend to exercise its constitutionally delegated authority to set aside the
laws of a State?” Barnett Bank, 517 U.S. at 30.
IV.

Conclusion

The full effect of the Dodd-Frank Act’s influence on the preemption
landscape will not be felt for a few years. The Act is certainly a significant
change for federal savings and loan associations, which lost field
preemption and now come under the NBA. It is also a significant change
for national bank operating subsidiaries that lost the preemptive provisions
of the NBA and OCC regulations.
But the effect on a conflict preemption analysis is more subtle. For
critics of federal preemption, reformulation of the standard for analyzing
conflict preemption signaled a significant change in the way courts view
preemption by the National Bank Act. But the reformulation is just that.
The law did not materially change, only the direction as to how the law is
to be applied. Only time will tell whether this re-direction is significant.
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V.

Practice Suggestions

Given we are in the very early stages of interpreting the preemption
provisions under the Dodd-Frank Act, it is difficult to give certainty to (or
even identify) an “if, then” type of framework for determining whether a
state law would be preempted. Nonetheless, the following are provided as
suggested considerations when contemplating whether a preemption
defense is available. The following is not and should not be construed as
legal advice of the author.
• Will the Dodd-Frank Act amendments apply? Does the contract
underlying the state claims at issue pre-date the Dodd-Frank Act? If the
dispute concerns preemption for a federal savings and loan association or
for an operating subsidiary of a national bank, the court likely will hold to
the effective date of July 21, 2010. Similarly, if one is considering whether
a State consumer financial law is preempted under 12 U.S.C. § 25b, the
July 21, 2010 effective date likely will be the operative date. However, if
the dispute concerns preemption of one of the laws listed in the savings
clause, there may be some question regarding the effective date. But this
may not make a difference to the end result.
• If the Dodd-Frank Act amendments do not apply, then the
preemption analysis will fall under 12 U.S.C. § 7.4008 (non-real estate
lending) or 12 U.S.C. § 34.4 (real estate lending). But be mindful of the
reformulations put in place by the Dodd-Frank Act. They arise out of the
same body of case law that supported the prior versions of the
regulations. Consequently, a court may (and some would argue should)
be guided by the reformulations found in the Dodd-Frank Act
amendments.
• If the contract underlying the state claim is post Dodd-Frank, is
the state law at issue a State consumer financial law as defined under 12
U.S.C. § 25b? If so, the analysis falls under 12 U.S.C. § 25b(b)(1).
• If the contract underlying the state claim is post Dodd-Frank and
not a State consumer financial law, then the analysis falls under the
amended 12 C.F.R. § 7.4008 (non-real estate lending) or 12 C.F.R. § 34.4
(real estate lending).
• If the latter, is the subject at issue listed among the topics that will
be preempted in 12 C.F.R. § 7.4008(d) or 12 C.F.R. § 34.4(a)? For these
topics, “field preemption” applies, and there generally is no room to argue
preemption by the NBA.
• If, on the other hand, the subject or state law at issue is listed in
12 C.F.R. § 7.4008(e) or 12 C.F.R. § 34.4(b) (the savings clauses), then
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“obstructs, impairs and conditions” is not the standard and the Barnett
Bank analysis should be employed. If the state law is a consumer
protection statute, then critically ask, (i) is it physically possible to comply
with both laws? and (ii) is the state law an obstacle to the national bank’s
exercise of its powers? If the answer to either is yes, then perhaps the
state law is preempted. If the answer is no, then preemption will not be
available.
• In all cases, deference must be given to the congressional intent
of the federal statute, whether expressed directly in language or in the
structure and purpose of the statute.
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APPENDIX A
Below, the 2004 version of certain OCC regulations are marked to
show the changes made by the 2011 amendments. Portions deleted with
the amendments are marked through. Portions added with the
amendments are underlined.

§ 7.4008 Lending.
a) Authority of national banks. A national bank may make, sell, purchase,
participate in, or otherwise deal in loans and interests in loans that are not
secured by liens on, or interests in, real estate, subject to such terms,
conditions, and limitations prescribed by the Comptroller of the Currency
and any other applicable Federal law.
(b) Standards for loans. A national bank shall not make a consumer loan
subject to this § 7.4008 based predominantly on the bank's realization of
the foreclosure or liquidation value of the borrower's collateral, without
regard to the borrower's ability to repay the loan according to its terms. A
bank may use any reasonable method to determine a borrower's ability to
repay, including, for example, the borrower's current and expected
income, current and expected cash flows, net worth, other relevant
financial resources, current financial obligations, employment status, credit
history, or other relevant factors.
(c) Unfair and deceptive practices. A national bank shall not engage in
unfair or deceptive practices within the meaning of section 5 of the Federal
Trade Commission Act, 15 U.S.C. 45(a)(1), and regulations promulgated
thereunder in connection with loans made under this § 7.4008.
(d) Applicability of state law. (1) Except where made applicable by
Federal law, state laws that obstruct, impair, or condition a national bank’s
ability to fully exercise its Federally authorized non-real estate lending
powers are not applicable to national banks.
(12) A national bank may make non-real estate loans without regard to
state law limitations concerning:
(1) Licensing, registration (except for purposes of service of process),
filings, or reports by creditors;
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(2) The ability of a creditor to require or obtain insurance for collateral
or other credit enhancements or risk mitigants, in furtherance of safe
and sound banking practices;
(3) Loan-to-value ratios;
(4) The terms of credit, including the schedule for repayment of
principal and interest, amortization of loans, balance, payments due,
minimum payments, or term to maturity of the loan, including the
circumstances under which a loan may be called due and payable
upon the passage of time or a specified event external to the loan;
(5) Escrow accounts, impound accounts, and similar accounts;
(6) Security property, including leaseholds;
(7) Access to, and use of, credit reports;
(8) Disclosure and advertising, including laws requiring specific
statements, information, or other content to be included in credit
application forms, credit solicitations, billing statements, credit
contracts, or other credit-related documents;
(9) Disbursements and repayments; and
(10) Rates of interest on loans.
(e) State laws that are not preempted. State laws on the following subjects
are not inconsistent with the non-real estate lending powers of national
banks and apply to national banks to the extent that they only incidentally
affect the exercise of national banks’ non-real estate lending
powersconsistent with the decision of the Supreme Court in Barnett Bank
of Marion County, N.A. v. Nelson, Florida Insurance Commissioner, et al.,
517 U.S. 25 (1996):
(1) Contracts;
(2) Torts;
(3) Criminal law;
(4) Rights to collect debts;
(5) Acquisition and transfer of property;
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(6) Taxation;
(7) Zoning; and
(8) Any other law the effect of which the OCC determines to be
applicable to national banks in accordance with the decision of the
Supreme Court in Barnett Bank of Marion County, N.A. v. Nelson,
Florida Insurance Commissioner, et al., 517 U.S. 25 (1996) or that is
made applicable by Federal law.incidental to the non-real estate
lending operations of national banks or otherwise consistent with the
powers set out in paragraph (a) of this section.

§ 7.4009 Applicability of state law to national bank operations.
(a) Authority of national banks. A national bank may exercise all powers
authorized to it under Federal law, including conducting any activity that is
part of, or incidental to, the business of banking, subject to such terms,
conditions, and limitations prescribed by the Comptroller of the Currency
and any applicable Federal law.
(b) Applicability of state law. Except where made applicable by Federal
law, state laws that obstruct, impair, or condition a national bank’s ability
to fully exercise its powers to conduct activities authorized under Federal
law do not apply to national banks.
(c) Applicability of state law to particular national bank activities. (1) The
provisions of this section govern with respect to any national bank power
or aspect of a national bank’s operations that is not covered by another
OCC regulation specifically addressing the applicability of state law.
(2) State laws on the following subjects are not inconsistent with the
powers of national banks and apply to national banks to the extent that
they only incidentally affect the exercise of national bank powers:
(i) Contracts;
(ii) Torts;
(iii) Criminal law;
(iv) Rights to collect debts;
(v) Acquisition and transfer of property;
(vi) Taxation;
Preemption Analysis Under the National Bank Act: Then and Now
Page A-3

(vii) Zoning; and
(viii) Any other law the effect of which the OCC determines to be
incidental to the exercise of national bank powers or otherwise
consistent with the powers set out in paragraph (a) of this section.
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§ 34.3 General rule.
(a) A national bank may make, arrange, purchase, or sell loans or
extensions of credit, or interests therein, that are secured by liens on, or
interests in, real estate (real estate loans), subject to 12 U.S.C. 1828(o)
and such restrictions and requirements as the Comptroller of the Currency
may prescribe by regulation or order.
(b) A national bank shall not make a consumer loan subject to this subpart
based predominantly on the bank's realization of the foreclosure or
liquidation value of the borrower's collateral, without regard to the
borrower's ability to repay the loan according to its terms. A bank may use
any reasonable method to determine a borrower's ability to repay,
including, for example, the borrower's current and expected income,
current and expected cash flows, net worth, other relevant financial
resources, current financial obligations, employment status, credit history,
or other relevant factors.
(c) A national bank shall not engage in unfair or deceptive practices within
the meaning of section 5 of the Federal Trade Commission Act, 15 U.S.C.
45(a)(1), and regulations promulgated thereunder in connection with loans
made under this part.

§ 34.4 Applicability of state law.
(a) A national bank may make real estate loans under 12 U.S.C. 371 and
§ 34.3 without regard to state law limitations concerningExcept where
made applicable by Federal law, state laws that obstruct, impair, or
condition a national bank's ability to fully exercise its Federally authorized
real estate lending powers do not apply to national banks. Specifically, a
national bank may make real estate loans under 12 U.S.C. 371 and §
34.3, without regard to state law limitations concerning:
(1) Licensing, registration (except for purposes of service of process),
filings, or reports by creditors;
(2) The ability of a creditor to require or obtain private mortgage
insurance, insurance for other collateral, or other credit enhancements
or risk mitigants, in furtherance of safe and sound banking practices;
(3) Loan-to-value ratios;
(4) The terms of credit, including schedule for repayment of principal
and interest, amortization of loans, balance, payments due, minimum
payments, or term to maturity of the loan, including the circumstances
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under which a loan may be called due and payable upon the passage
of time or a specified event external to the loan;
(5) The aggregate amount of funds that may be loaned upon the
security of real estate;
(6) Escrow accounts, impound accounts, and similar accounts;
(7) Security property, including leaseholds;
(8) Access to, and use of, credit reports;
(9) Disclosure and advertising, including laws requiring specific
statements, information, or other content to be included in credit
application forms, credit solicitations, billing statements, credit
contracts, or other credit-related documents;
(10) Processing, origination, servicing, sale or purchase of, or
investment or participation in, mortgages;
(11) Disbursements and repayments;
(12) Rates of interest on loans;
(13) Due-on-sale clauses except to the extent provided in 12 U.S.C.
1701j-3 and 12 CFR part 591; and
(14) Covenants and restrictions that must be contained in a lease to
qualify the leasehold as acceptable security for a real estate loan.
(b) State laws on the following subjects are not inconsistent with the real
estate lending powers of national banks and apply to national banks to the
extent consistent with the decision of the Supreme Court in Barnett Bank
of Marion County, N.A. v. Nelson, Florida Insurance Commissioner, et al.,
517 U.S. 25 (1996)that they only incidentally affect the exercise of national
banks' real estate lending powers:
(1) Contracts;
(2) Torts;
(3) Criminal law;
(4) Homestead laws specified in 12 U.S.C. 1462a(f);
(5) Rights to collect debts;
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(6) Acquisition and transfer of real property;
(7) Taxation;
(8) Zoning; and
(9) Any other law the effect of which the OCC determines to be
applicable to national banks in accordance with the decision of the
Supreme Court in Barnett Bank of Marion County, N.A. v. Nelson,
Florida Insurance Commissioner, et al., 517 U.S. 25 (1996), or that is
made applicable by Federal law.incidental to the real estate lending
operations of national banks or otherwise consistent with the powers
and purposes set out in § 34.3(a).
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MORTGAGE LENDING REFORM
UNDER THE
DODD-FRANK WALL STREET REFORM & CONSUMER PROTECTION ACT

I.

Introduction

While the financial crisis of 2008 may have warranted some
regulatory change to promote stability in the U.S. financial system, the
legislative result of the effort to address the crisis, the Dodd-Frank Wall
Street Reform & Consumer Protection Act (“the Act”), became
unprecedented reform in scope and impact. In fact, this Act is often
referred to as the most sweeping change to financial services industry
regulation since the Great Depression. It includes financial regulatory
reform affecting all federal financial regulatory agencies and almost every
aspect of the nation’s financial services industry.
The Act, which was signed into law on July 21, 2010, comprises
848 pages with 16 separate titles and acts. It has resulted in over 3800
pages of proposed regulations and over 3,600 pages of final regulations
as of April, 2012, and this is only about a quarter of the way through the
rules to be promulgated.
The Act has created three (3) new agencies and eliminates only
one, the Office of Thrift Supervision. In its heightened focus on consumer
protection, as well as mortgage lending, it has transformed regulatory
power from seven (7) federal agencies to one independent agency – the
Consumer Financial Protection Bureau (“CFPB”) funded by the Federal
Reserve System, which has been empowered with an incredible amount
of discretionary authority to research and implement rules and regulations
over the next several years impacting every aspect of consumer finance.
One of the more significant parts of this legislation is Title XIV, the
Mortgage Reform and Anti-Predatory Lending Act, most of which is
subject to regulation by the CFPB. This title impacts the mortgage lending
industry by establishing new requirements under the existing laws and
regulations formulated under the Truth-in-Lending Act (“TILA”), the Real
Estate Settlement Procedures Act (“RESPA”), Home Ownership and
Equity Protection Act (“HOEPA”) and other federal statutes, as well as
new risk retention requirements for the securitization of residential
mortgage loans. The CFPB is also empowered to change existing
regulations issued by various other federal agencies, many of which relate
to mortgage lending practices.
This paper addresses some of the most significant mortgage
lending reforms imposed under the Act, the impact of these reforms on
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available remedies, and potential litigation which is likely to arise under
these new requirements.
II.

Significant Changes in Mortgage Lending Practices
A.

Risk Retention – Qualified Residential Mortgages

One of the most controversial provisions of the Act impacting
the mortgage lending industry is the requirement that mortgage
lenders retain a share of the risk in mortgages which they sell to
investors. Section 941; Section 15G of the Securities Exchange Act
of 1934, 15 U.S.C. 70a, et seq. A prominent part of those provisions
directs the regulators to issue rules requiring mortgage lenders to
retain no less than 5% of the risk associated with the loans they sell
for securitization. Id. at 15.
While this requirement seemed a “no-brainer” reform to avoid
the kind of mortgage loan defaults that contributed to the collapse of
the housing market and the financial crises, the rules proposed by
six (6) federal agencies have resulted in a firestorm of protest. On
April 29, 2011, the proposed regulations provided, in part, that a
“qualified residential mortgage” (QRM) which would be exempt from
the risk retention, is to be defined as a mortgage loan with a 20%
down payment, a cap on borrower’s debt to income ratio, restrictions
on loan terms and other limits to restrict the number of loans that
would qualify for the exemption. Fed. Register, 76FR 24090 (Apr.
29, 2011).
The outcry in response to this proposed definition of a “QRM”
has been so intense that even members of Congress who were
involved in drafting the concept have opposed the proposed rules as
too restrictive and contrary to Congressional intent. Moreover, the
banking industry has expressed the belief that these restrictions
could dramatically curtail credit availability to consumers and
businesses as well as damage the securitization markets.
Comments on Proposal to Establish Credit Risk Retention
Requirements, Letter of Robert B. Davis for American Bankers
Association to Federal Agencies, Aug. 1, 2011. It is anticipated that
revised rules addressing the credit risk retention requirements will be
re-published during 2013.
B.

Expanded Scope of Regulation

An important part of mortgage lending reform under the Act is the
extension of the scope of federal supervision and regulation to non-bank
{Mortgage Lending Reform B1420412}
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entities and persons involved in the mortgage lending industry. This
includes those taking applications, assisting consumers or involved in the
offering of any residential mortgage loan. “Mortgage originators,” now
subject to the Act and its implementing regulations, include third-party
brokers and mortgage loan officers who work for lenders. These nonbank persons are subject to regulation not only in the origination process
but also in the servicing of mortgage loans. This means that these entities
and persons are now subject to reporting requirements, as well as
examinations regarding their compliance with federal consumer financial
laws. Section 1024, 12 U.S.C. § 5514; Section 1401; Section 103 of TILA,
15 U.S.C. § 1602(cc).
The CFPB has already expressed its intention to expand its lending
supervision to non-bank companies and has declared its intent to examine
companies of all sizes in the mortgage, payday lending and private
student lending markets.
C.

Duty of Care for Mortgage Originators

The Act, through an amendment to TILA, calls for regulations to
impose and enforce a new “duty of care” standard for mortgage originators
by requiring that they be “qualified” and, when otherwise required,
“licensed” in accordance with applicable state and federal law, including
the Secure and Fair Enforcement for Mortgage Licensing Act of 2008
(S.A.F.E. Act), 12 U.S.C. § 5101, et seq. Section 1402; Section 129 of
TILA, 15 U.S.C. § 1639b(b). These regulations will be enforced by CFPB,
along with existing Regulations G and H under the S.A.F.E. Act. This
Amendment also creates a federal violation for failure to comply with state
laws which impose any licensing or other qualification requirements.
D.

Limitations on Compensation/Steering

Another significant reform is the limitation placed on compensation
for mortgage originators, as well as what was viewed in the past as
“steering practices” designed to promote and encourage consumers to
obtain certain mortgage loan products. Compensation cannot now be
based on an amount that varies based on the terms of the mortgage loan,
other than the principal amount of that loan. Section 1403; Section
129B(c) of TILA, 15 U.S.C. § 1639b(c). The payment of compensation
has been regulated under Regulation Z, 12 C.F.R. § 1026.36. That rulemaking authority has now been transferred to the CFPB, which issued
interim final rules in December 2011.1

1

The Federal Reserve Board of Governors previously issued regulations which
provided many of the same requirements restricting certain compensation practices of
mortgage loan originators as those now being implemented by CFPB pursuant to the Act.
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Under the newly proposed regulations, the Compensation rules
provide, with some narrow exceptions, that no loan originator may receive
(and no person may pay to a loan originator), directly or indirectly,
compensation that is based on any terms or conditions of a mortgage
transaction. The Commentary to these regulations clarifies that the terms
or conditions of a transaction include the interest rate, loan-to-value ratio,
or prepayment penalty. Furthermore, the Commentary provides that
compensation may not be based on a factor that is a proxy for a term or
condition, such as a credit score, when the factor is based on a term or
condition such as the interest rate on the loan. Finally, examples are also
provided in the Commentary of when compensation is not based on a
transaction’s term or condition, such as basing compensation on the longterm performance of the loan and whether the consumer is an existing
customer of the creditor or a new customer.
Also, if a mortgage originator receives compensation directly from
the consumer, he or she may not also receive compensation from the
creditor or any other person. Id. However, he or she may receive
compensation from a creditor if he or she does not receive any
compensation from the consumer and the consumer does not have to pay
any up front discount points, origination points or fees (except bona fide
thirty-party charges).
These requirements mean that certain options remain available for
compensation of mortgage loan originators:

● A flat fee, paid by the consumer;
● A fee that varies based on the principal loan amount, paid by
the consumer;

● A fee, paid by the consumer, based on any factor other than the
loan terms (e.g., loan type);

● An origination fee or charge from someone other than the
consumer, so long as the fee does not vary based on the terms
of the loan (other than the amount of the principal), the
originator receives no compensation from the consumer, and
the consumer otherwise does not make an upfront payment for
origination fees.
The prohibited “steering practices” specifically include yield spread
premiums, which had been previously charged by many mortgage loan
12 CFR § 226.36. These regulations have been unsuccessfully challenged. Nat’l Assn. of
Mortgage Brokers v. Board of Governors of Federal Reserve System, 773 F.Supp. 2d 151
(D.D.C. 2011).
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brokers in connection with residential mortgage loans. Section 1403(c)(4);
Section 129B(c)(4) of TILA, 15 U.S.C. § 1639b(c)(4).
Other regulations issued thus far prohibit certain steering practices
by originators, which include efforts to loan without the borrower having an
ability to repay and efforts attempting to steer consumers into credit
transactions on the basis that they will receive more compensation than
would be received from other transactions that could be offered to the
consumer. Regulation Z, 12 C.F.R. § 1026.36.
E.

Determination of “Ability to Repay”

In the past, it has been assumed that lenders would make
residential mortgage loans on terms based on a reasonable belief that the
borrower could repay the loan. Of course, mortgage lending practices of
the recent past would tend to contradict any such assumption. Because of
the seemingly out-of-control underwriting practices of the recent past, in
one of the more controversial reforms under the Act, creditors are now
required under TILA to make a reasonable and good faith determination
that a consumer has the reasonable ability to repay a residential mortgage
loan in accordance with the terms at the time that the loan is
consummated. This is considered among the “minimum” standards for
residential mortgage loans. Section 1411; Section 129C of TILA, 15
U.S.C. § 1639c.2
The “ability to repay” standard must be applied with respect to the
combined total of multiple loans on the same property. The determination
must be based on verified and documented information, including credit
history, current and expected income and obligations, debt to income or
residual income, employment status and financial resources other than the
property. Moreover, there are strict requirements of verification of income
with employment documentation. There are limited exceptions to this
requirement for streamlined refinances of certain government loans, and
reverse mortgages or temporary bridge loans with terms of 12 months or
less. Id.
As a limited “safe harbor” for the mortgage lender, the creditor and
its assignees may presume that a loan meets the “ability to repay”
standard if the loan is deemed to be a “qualified mortgage.” This

2

The “ability to pay” standard was previously enacted under TILA in 2009 for
application to the opening of a credit card account or the increasing of any credit limit on
such account by a card issuer. 15 U.S.C. § 1665e. This standard was also proposed in
2008 and later enacted in a somewhat different form by the Federal Reserve Board for
loans subject to HOEPA. 73 Fed. Reg. 44603 (7/30/08), now at 12 CFR § 226.34(a)4
and 226.35(b).
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presumption, however, is rebuttable. Section 1412; Section 129C of TILA,
15 U.S.C. § 1639c(b).
A “qualified mortgage” is a residential mortgage loan that has no
negative amortization or deferral of repayment of principal, no balloon
payments with a very limited exception, and requires verifiable income and
financial resources. There are also additional underwriting requirements
for fixed rate and adjustable rate loans in order to satisfy the requisites for
a “qualified mortgage.” Id.
Moreover, the “qualified mortgage” loan must comply with debt to
income ratios or residual income set forth under the regulations, total
points and fees may not exceed 3% of the total loan amount, and the loan
term may not exceed 30 years. The CFPB is also empowered to issue
regulations which can revise, add to or subtract from this definition of
“qualified mortgage.” Id.
F.

Points and Fees

The Act adopts a new definition of “points and fees” for purposes of
determining if the loan is a “Qualified Mortgage.” Section 1412; Section
129C of TILA, 15 U.S.C. § 1639c(b). This definition excludes certain
amounts but relies upon the definition used for high cost mortgages under
HOEPA, which has been expanded to include all mortgage banker
compensation, up-front premiums for credit insurance and maximum
prepaid penalties. Id.; see also 15 U.S.C. § 1602(aa)(4).
The CFPB has also announced that it intends to propose during the
Summer of 2012, and finalize in January, 2013, new rules to “simplify
mortgage points and fees.” CFPB Press Release, “Consumer Financial
Protection Bureau Considers Rules to Simplify Mortgage Points and
Fees,” May 9, 2012. The proposed rules are expected to require the
following: (1) An interest rate reduction when consumers pay discount
points; (2) that lenders offer a no-discount-point loan option; and (3) a ban
on origination charges that vary with the size of the loan. These rules are
also expected to address more specifically mortgage loan originators’
qualifications and compensation. Id.
G.

Required Disclosures

The Act directs the CFPB to propose a single integrated model
disclosure that combines disclosures required by TILA with those required
by RESPA for mortgage loans. Section 1032, 12 U.S.C. § 5532(f). Two
prototype forms have already been published by the CFPB for public
comment. These forms include a new disclosure of the “Lender’s Cost of
Funding.”
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It also requires additional disclosures regarding payments and the
providing of monthly statements with detailed information regarding the
loan, unless a coupon book is provided to a customer with the same
detailed information. Sections 1419 and 1420; Section 128(a) of TILA, 15
U.S.C. 1638. The CFPB has also been directed to revise the existing
HUD special information booklet to address compliance with RESPA and
TILA.
In addition, the CFPB is empowered to issue regulations to ensure
that responsible, affordable mortgage credit remains available to
consumers in a manner consistent with the “anti-steering” and “ability to
repay” rules described above. Section 1405; Section 129B of TILA, 15
U.S.C. § 1639(b)(e).
H.

Appraisal Services

The Act establishes the requirement for appraisal
independence in any transaction secured by the principal dwelling of
the consumer, with defined acts or practices which would violate that
independence. Section 1472; Section 129D of TILA, 15 U.S.C. §
1639e. Certain exceptions are allowed, including requesting an
appraiser to consider additional property sales for comparison,
providing more detailed information or explanation about the value
conclusion or correcting errors in the appraisal. Id. Moreover, there
is a strict conflict of interest prohibition.
The Act also requires additional and enhanced appraisals for
higher-risk mortgages. Section 1471; Section 129G of TILA, 15
U.S.C. § 1639h. In addition, mandatory reporting of appraisers
believed to have failed to comply with applicable standards for
appraisal practices is established. Section 1472; Section 129G of
TILA, 15 U.S.C. § 1639e(e). Also, loans cannot be made by a
creditor which knows of a violation of the independence
requirements or conflict of interest unless the creditor documents
with reasonable diligence that the appraisal does not misstate or
misrepresent value. Id.
One of the more controversial reforms is the requirement that
fee appraisers be compensated by customary and reasonable fees.
15 U.S.C. § 1639e(i). This determination is to be based on the
geographic market of the property.
There are also certain
presumptions of compliance in meeting this requirement, which are
set forth in the regulations amending Regulation Z promulgated by
the Federal Reserve Board.
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The Act also establishes civil penalties for violation of these
appraisal requirements. Id.
I.

Prohibitions

The Act specifically prohibits any offer of or providing to a
consumer any financial product or service in violation of a federal financial
consumer law or engaging in any “unfair, deceptive or abusive act or
practice.” Section 1036, 12 U.S.C. § 5536; see also Section 1021(b)(2),
12 U.S.C. § 5511(b)(2), Section 1031, 12 U.S.C. § 5531. The CFPB is
empowered to issue regulations that address these types of practices,
with little specific guidance as to what practices are likely to fall under this
prohibition.
For example, under the Act, an “abusive” act or practice is
generally defined as one which “materially interferes” with the ability of a
consumer to understand a term or condition of a consumer financial
product or service; or takes unreasonable advantage of: (a) a lack of
understanding on the part of the consumer of the material risks, costs or
conditions; (b) the inability of the consumer to protect the interests of the
consumer in selecting or using a consumer financial product or service; or
(c) the reasonable reliance by the consumer on a covered person to act in
the interests of the Borrower. Section 1031(d), 12 U.S.C. § 5531(d).
Even with this general definition, the Act confers significant
discretionary power on the CFPB to determine what practices are
prohibited.

J.

Certain Specific Prohibitions
1.

Prepayment Penalties

Prepayment penalties are prohibited under the Act for certain “nonqualified” mortgages and limited prepayment penalties for certain qualified
mortgages, with an offer by the creditor of a loan without a prepayment
penalty. Section 1414; Section 129C of TILA, 15 U.S.C. § 1639c(c).

2.

Single Premium Credit Insurance

Creditors may not finance credit insurance premiums or any
payment for debt cancellation or suspension contracts with limited
exceptions. Section 1414; Section 129C of TILA, 15 U.S.C. § 1639c(d).
This rule applies to residential mortgage loans and to open-end loans
secured by principal dwellings.
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K.

Other Standards

New disclosures are also required for any negative amortization
loans and home ownership counseling is required for a first time borrower
obtaining a residential mortgage loan that is not a “qualified mortgage.”
Other standards include protection against the loss of any deficiency
protections and disclosure regarding policies dealing with acceptance of
partial payments. 15 U.S.C. § 1639c(f), (g) and (h).

L.

High Cost Mortgages

The Act, in making substantial amendments to HOEPA, revised the
definition of “high cost mortgage” so as to apply to any consumer credit
transaction that is secured by the consumer’s residence and meets certain
characteristics. Section 1431; Section 103 of TILA, 15 U.S.C. § 1602(aa).
Those characteristics include a first lien loan whose initial APR
exceeds by more than 6.5% the Average Prime Offer Rate (APOR) or a
subordinate lien loan whose APR exceeds by more than 8.5% the APOR;
total points and fees exceed 5% of transaction amounts ($20,000 or more)
or the lesser of 8% of that amount (less than $20,000) or $1,000 and
prepayment fees are also allowed for more than 36 months after closing or
exceed 2% of amount prepaid. Id. The amendments also provide special
rules for calculation of interest under APR and for mortgage insurance.
These requirements establish a new definition of “points and fees”
which expands the scope of these terms resulting in a likely increase in
loans to be treated as “high cost mortgages.” Certain amounts of bona
fide discount points are excluded. Also, no prepayment penalties are now
allowed on any high cost mortgages.
Moreover, balloon payments are prohibited for full term of the loan.
Also, there are new restrictions on late fees, both as to amount and when
such fee may be charged. These new rules also limit the allowance of
loan accelerations and impose additional prohibitions and requirements,
including the prompt receipt within five (5) days of any requested payoff
statement. Pre-loan counseling is also required. Sections 1431-1433; 15
U.S.C. §1602(aa) and (dd); § 1639.
M.

Loan Servicer Requirements

The Act amends TILA to create new servicing requirements. It
requires the establishment of a mandatory escrow account which must
generally remain in existence for at least five (5) years from
consummation for first mortgage loans secured by a principal residence
under certain circumstances. Section 1461; Section 129D of TILA, 15
U.S.C. § 1639d. If such an account is required, certain disclosures must
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be made about the account at least three (3) days before consummation.
Id. Certain disclosures are also required if an escrow account is not
mandatory or if the borrower elects to close an existing escrow account.
Section 1462; Section 129D of TILA, 15 U.S.C. § 1639d.
The Act also amends RESPA to prohibit force placed hazard
insurance unless the servicer reasonably believes the borrower is not
complying with contractual requirements, charging fees for response to
valid qualified written requests, failing to timely respond to borrower’s
request for correction of certain errors and failing to acknowledge and
respond to qualified written requests from borrowers within new strict time
limits. Section 1463; 12 U.S.C. § 2605(k).
Penalties for violations of those requirements are doubled. 12
U.S.C. § 2605(f). Time limits are also imposed for termination of force
placed insurance, refusal of premiums paid and limitations are established
requiring bonafide and reasonable charges for such insurance. 12 U.S.C.
§ 2605(l) and (m).
The CFPB has given notice that it intends to propose new
mortgage servicing rules pursuant to its empowerment under the Act
during the Summer of 2012, to be finalized in January, 2013. CFPB
Bulletin, “Consumer Financial Protection Bureau Outlines BorrowerFriendly Approach to Mortgage Servicing,” April 9, 2012. The stated intent
is to focus on transparency to the borrower and accountability of the
servicer. It is expected that these rules will expand upon the specific
requirements of the Act and drastically change the requirements for
mortgage servicers.
While there are a number of other reforms imposed by the Act for
mortgage lending, the foregoing represent those which have generated
the most controversy and concern in the mortgage lending industry.
III.

Changes to Remedies and Enforcement in Mortgage Lending
A.

Civil Liability

The CFPB is generally empowered with litigation authority to bring
a civil action against anyone who may violate a federal consumer finance
law. Section 1054; 12 U.S.C. § 5564. It may seek civil penalties or seek
any other appropriate legal or equitable relief. Id. Such an action must be
brought within three (3) years of discovery of a violation. 12 U.S.C. §
5564(g).
The CFPB has also been empowered with broad investigatory and
enforcement powers relating to consumer finance and fair lending under
the Act. Sections 1051-1053, 12 U.S.C. § 5561-5563. Id. The relief
sought for any of the administrative or court actions can include rescission
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of contracts, refund of moneys, restitution, disgorgement, payment of
damages, as well as civil money penalties. 12 U.S.C. § 5565.
It also has been conferred with authority to impose civil liability on
mortgage originators, other than a creditor, for non-compliance with the
requirements of Section 129 of TILA. Section 1404; Section 129B of TILA,
15 U.S.C. § 1639b(d). The maximum liability for a mortgage originator to
a consumer is the greater of the actual damages or an amount equal to
three (3) times the total amount of direct and indirect compensation or
gain accruing to the mortgage originator in the loan transaction in
question, plus costs and reasonable attorney’s fees. Id.
Section 1416 of the Act increases the civil liability penalties for
certain violations of TILA, doubling those amounts set forth in Section
130(a) of TILA, 15 U.S.C. § 1640(a)6. This provision also extends the
statute of limitations for Section 129 of TILA violations to a three (3) year
period beginning on the date of the occurrence of the violation. 15 U.S.C.
§ 1640(e).
The Act also specifically preserves rights of action under any state
law, which is not inconsistent with the provisions of the Act and, further,
confers power on the Attorney General of any state to bring a civil action
to enforce the provisions of the Act or its regulations and to secure the
remedies under the Act otherwise provided under other law. Section
1041-1042, 12 U.S.C. § 5551-5552. A state Attorney General is required
to notify the CFPB of its proposed action to enforce the Act or regulations
prior to initiating any action against a covered person. Id.
The Act further specifies state law preemption standards for
national banks and specifically addresses the extent to which such
preemption applies and does not apply to a national bank. Section 1044;
Section 5136C of the Revised Statutes of the United States, 12 U.S.C. §
21 et seq. This change clearly undermines federal preemption for national
banks and thrifts.
The impact of these preemption provisions has already been felt
through recent decisions, as well as declarations of the Office of the
Comptroller of Currency (OCC) regarding the changes brought about to
limit preemption of state consumer financial laws and enforcement under
the Act. See, Baptista v. J. P. Morgan Chase Bank, N.A., 2011 WL
1772657 (11th Cir. 2011).
B.

Defenses to Foreclosure

One of the most significant additions by the Act to remedies under
TILA relates to available defenses upon mortgage foreclosure. Section
1413; Section 130 of TILA, 15 U.S.C. § 1640(k).
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A consumer may now assert a violation by a creditor of Section
129B(c) (anti-steering) or Section 129C(a) (ability to pay) of TILA as a
matter of defense by recoupment or setoff in foreclosure, without regard to
the applicable three (3) year statute of limitations. Section 130 of TILA, 15
U.S.C. § 1640(K). The amount of recoupment or setoff shall equal the
amount to which the consumer would be entitled under § (a) for damages
for a valid claim brought in the original action against the creditor, plus
costs, including a reasonable attorney’s fee. Id.
C.

Arbitration

The Act prohibits arbitration or similar pre-dispute agreements for
residential mortgage loans or open-ended loans secured by a principal
dwelling. Section 1414; Section 129C of TILA, 15 U.S.C. § 1639c(e). The
parties may agree to arbitration only after the dispute arises. Loan
provisions cannot bar a consumer from bringing a civil action under TILA
or other actions for damages for violation of the arbitration provision or
other laws.
In fact, the CFPB, after study, is empowered to impose, by
regulation, conditions or limitations on the use of an arbitration agreement
between a covered entity and a consumer, if it finds that such a prohibition
or condition or limitation is in the public interest and for the protection of
consumers. Section 1028; 12 U.S.C. § 5518. Thus, it is certainly possible
that arbitration will ultimately be precluded in all consumer finance
transactions, including those involving residential mortgage lending.
In connection with this authority, the CFPB has recently launched a
public inquiry into how consumers and financial services companies are
affected by arbitration and arbitration clauses. This inquiry is part of the
mandated study of the role and impact of arbitration in consumer finance
transactions, including mortgage lending. The CFPB has declared that
the following subjects are part of this study:

● The prevalence of arbitration clauses in consumer financial
products and services;

● What claims consumers bring in arbitration against financial
services companies;

● If claims are brought by financial services companies against
consumers in arbitration;

● How consumers and companies are affected by actual
arbitrations; and
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● How consumers and companies are affected by arbitration
clauses outside of actual arbitrations.

CFPB Press Release, April 24, 2012, www.consumerfinance.gov.
Even with this study, it remains to be seen whether the CFPB will
seriously consider allowing predispute arbitration for any consumer
finance transaction.
IV.

Impact of Reforms on Future Litigation

Recognizing the broad powers of the CFPB in the implementation
of regulations under the Act, one of the more significant limits on that
authority is set forth in Section 1022 of the Act which requires the CFPB to
consider the following:
(i)
the potential benefits and costs to consumers
and covered persons, including the potential reduction of
access by consumers to consumer financial products or
services resulting from such rule; and
(ii)
the impact of proposed rules on covered
persons, as described in section 5516 of this title, and the
impact on consumers in rural areas.
12 U.S.C. § 5512(2).
Because of the anticipated increased costs of compliance with
many of the Act’s reforms and the resulting increased restrictions on credit
availability to consumers, it is likely that court challenges will be made to
any regulations which have not undergone the required “cost-benefit”
analysis. In fact, the Committee on Financial Services of the U.S. House
of Representatives recently confronted the CFPB as to whether it is
complying with these important provisions and to what extent. Letter to
Richard Cordray of CFPB, Mar. 29, 2012, U.S. House of Representatives,
Committee on Financial Services, Wash., D.C. Accordingly, it can be
expected that regulations which ignore or give mere “lip service” to this
requirement will be challenged.
There are also a number of controversial reforms under the Act
which have already been identified and are likely to result in increased
litigation.
A.

“Unfair, Deceptive and Abusive” Practices

There is little doubt that the broadly defined prohibition against
“unfair, deceptive and abusive” practices will result in regulations and/or
enforcement activity conducive to litigation. This has certainly been the
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case of other federal legislation which uses similar terms to define
prohibited practices. See, e.g., Federal Trade Commission Act, 15 U.S.C.
§ 45(a) (“unfair or deceptive”); Telemarketing and Consumer Fraud and
Abuse Prevention Act, 15 U.S.C. § 6102 (“deceptive” and “abusive”).
The unfettered discretion afforded to the CFPB in exercising its
powers to prohibit those practices which have no more definition than that
generally stated leaves it subject to likely court challenge for those
practices which have not been specifically prohibited in the past, and may
have been utilized for years in mortgage lending. The lack of any greater
specificity leaves the mortgage industry to guess what could be deemed
“unfair, deceptive or abusive,” and the absence of clarity almost always
leads to dispute and litigation. Of particular concern is the “abusive”
practices prohibition which is new to enforcement in the mortgage lending
industry.
B.

“Ability to Repay”

The new “Ability to Repay” requirement may make sense in a
legislative effort to promote stabilization in the financial services industry.
However, it is certainly anticipated that borrowers who default on their
mortgage loans will seize every opportunity “in hindsight” to challenge the
creditors’ determination in defense to litigation.
Moreover, this
determination is one of two violations which will enable a borrower to
assert such in defense to a mortgage foreclosure without concern over the
applicable statute of limitations. Section 130 of TILA, 15 U.S.C. § 1640k.
Thus, this “reform” is likely to increase borrower challenges to debt
collection through litigation.
Part of the continuing concern over this new requirement is the
definition of a “Qualified Mortgage,” which creates the presumption of
“ability to pay.” At every turn, the financial services industry has urged the
CFPB to construct broadly defined and clear standards for what may
constitute a “Qualified Mortgage.” Vague parameters for the qualified
mortgage would add legal uncertainty, lessening the availability and
affordability of credit. If the standards are not broadly defined, the impact
on low to moderate income borrowers could be severe and credit severely
restricted or so costly that the burden would be too great. In view of these
issues, it is certainly anticipated that the new regulations could trigger
litigation for years to come.
C.

Remedies upon Foreclosure

Because of the increased foreclosure activity resulting from prior
mortgage lending practices, efforts to prevent and obstruct foreclosures
through litigation have increased dramatically. The Act’s new remedies
enabling borrowers to assert new defenses to a mortgage foreclosure by
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recoupment or setoff due to certain violations of TILA and without an
applicable statute of limitations will necessarily increase litigation activity
as foreclosures continue.
D.

Expansion of State Authority

The establishment of the authority of state attorney generals to
enforce the Act and regulations is also expected to increase litigation
relating to consumer finance practices, including mortgage lending. The
expansion of enforcement for states over these practices coupled with the
more relaxed preemption rules is also likely to create additional court
actions under state laws against national banks which have been able to
avoid those actions in the past due to federal preemption.
E.

Prohibition on Arbitration

The Act’s prohibition on predispute arbitration for residential
mortgage loans coupled with the empowerment of the CFPB to study the
issue and implement regulations regarding the future of arbitration in
consumer finance will dramatically increase the litigating of disputes which
would have otherwise been resolved by arbitration.
F.

CFPB Litigation Activity

Pending litigation relating to consumer finance, as well as mortgage
lending, has already experienced aggressive regulatory involvement of
the CFPB, even prior to the final adoption of most of the regulations
anticipated under the Act.
This activity on the part of the CFPB has recently included the
Bureau’s appearance as Amicus Curiae in a number of federal court
actions involving the application of TILA to mortgage lending which are
now pending in four circuits of the U.S. Courts of Appeal. These actions
deal with the issue of whether a consumer-borrower who gives notice of
rescission to the lender within three years of the loan origination under
Section 125 of TILA, 15 U.S.C. § 1635, must also bring a court action
within that three year limitation.
As expected, the CFPB has taken the position, contrary to most
U.S. district courts, that such a subsequent court action is not subject to
the three-year time limitation of § 1635.
See Sherrer v. Homestar
Mortgage Services, et al., U.S. Court of Appeals for the Third Circuit; Wolf
v. Federal National Mortgage Association, Case No. 11-2419, U.S. Court
of Appeals for the Fourth Circuit; Rosenfeld v. HSBC Bank, USA, et al.,
Case No. 10-1442, U.S. Court of Appeals for the Tenth Circuit; Sobieniak,
et al. v. BAC Home Loans Servicing L.P., et al., Case No. 12-1053, U.S.
Court of Appeals for the Eighth Circuit.
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Another example is the filing of an Amicus Curiae Brief by the
CFPB in support of a rehearing in a pending action in the U.S. Court of
Appeals for the Tenth Circuit. The issue on rehearing is whether the 10 th
Circuit panel erred in concluding that the Fair Debt Collection Practices
Act (FDCPA), specifically 15 U.S.C. § 1692c(b), was violated by a student
loan lender sending a fax to the borrower’s employer, a third-party, asking
for employment information, with no information provided regarding the
debt collection. The CFPB maintains that such communication is in
violation of the Act, even if the recipient did not realize it related to a debt
or caused any harm or injury. See Marx v. General Revenue Corporation,
Case No. 10-1363, U.S. Court of Appeals for the Tenth Circuit.
It is these positions in favor of an expansion of borrower litigation
rights and remedies under federal consumer law in the stated interest of
consumer protection that can be expected to continue in the future and
thereby increase litigation potential in this industry.
G.

RESPA Litigation

One of the changes to a significant provision of RESPA which has
been an active source of claims in consumer finance litigation is the time
limit for the acknowledgment and response by a creditor to a “qualified
written request” (QWR) submitted by a borrower. Section 1463; 12 U.S.C.
§ 2605(c); see, e.g., Correa v. BAC Home Loan Servicing LP, 2012 WL
1176701 (M.D. Fla. 2012); PK Fenske–Buchanan v. Bank of America NA,
2012 WL 1204930 (W.D. Wash. 2012); Sovereign Bank of Sturgis, 2012
WL 1014607 (D. Mass. 2012); Jones v. Veriquest Finance, Inc., 2011 WL
7025915 (N.D. Ga. 2011).
The time limitations for a creditor’s acknowledgment of a QWR has
been changed from 20 days to only 5 days and for a response or
corrective action from 60 days to 30 days, with a limited extension of not
more than 15 days if the borrower is advised of it and the reasons for
delay. § 2605(e)(1)(A) and (2). A creditor who fails to timely respond to
those requests is subject to liability for damages and costs.
Many federal courts have considered claims for violation of the
QWR requirements and the reduction of the critical time limits for
response can only be expected to increase the number of litigated claims.
There are also other reduced time limitations created by the Act
which will require servicers of mortgage loans to be more prompt in
providing contact information regarding the owner or assignee of the loan,
and in dealing with issues relating to force placed insurance. Section
1463; 12 U.S.C. § 2605(k) and (1). The Act’s amendments to TILA also
provide a strict time limitation (no more than 7 days) for providing
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mortgage loan payoff information upon request.
U.S.C. § 1639g.

Section 1464(b); 15

All of these reduced time limitations will necessarily impose
additional obligations and resulting costs on lenders and servicers and will
likely increase litigation due to failure to comply.
H.

Whistleblower Protection

In addition to enhanced incentives for whistleblowers regarding
violations of securities laws, the Act expressly provides for a retaliation
right of action by whistleblower employees in the financial services
industry when reporting any potential violation of any laws or regulations
enforced by the CFPB. Section 1057, 12 U.S.C. § 5567.
A complaint regarding retaliation must first be filed with the
Secretary of Labor, which will investigate and make a determination. But,
the employee is still allowed to bring a court action which is also subject to
rights of appeal. Recovery may include attorney’s fees. Id. Also, these
claims cannot be subject to any predispute arbitration agreement. Id.
The CFPB has, in fact, issued a public bulletin welcoming
information from current and former employees of potential violators and
emphasizing the protection available to whistleblowers, including
damages. CFPB Bulletin 2011-05, (Enforcement and Fair Lending)
December 15, 2011.
Thus, increased litigation in this area of the law is likely due to the
CFPB’s active pursuit of whistleblowers and the protections provided
under this Act.
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V.

Conclusion

There is little doubt that the landscape for residential mortgage
lending dramatically changed as a result of the financial crisis of 2008. In
creating this Act in response to the crisis, Congress expressed its intention
to enhance “economic stabilization” “by the protection, limitation and
regulation of the terms of residential mortgage credit and the practices
related to such credit, while ensuring that responsible, affordable
mortgage credit remains available to consumers.” Section 1402; Section
129B of TILA, 15 U.S.C. § 31639b.
While many in the financial services industry welcomed some
reform, the legislation which comprises this Act has resulted in hundreds
of new rules for this industry, many of which appear to go far beyond the
goal of “economic stabilization.” While most persons cannot argue with
regulation which promotes the safety and soundness of banks and
protects the interests of the consumer, hundreds of new regulations will
necessarily result in increased costs and restrictions on the availability of
credit.
While mortgage loan interest rates are now at an all-time low, there
is no doubt that the cost of getting a loan has risen with reduced
competition and tougher lending requirements. The new regulations have
already begun to increase the costs of services and underwriting as well
as the ordering
of property appraisals.
See, “Rising Costs Hit
Homeowners Chasing Lower Rates,” Ruth Simon, The Wall Street
Journal, May 9, 2012.
Thus, time will tell as the remainder of the regulations under the Act
are implemented as to whether the regulatory burden created by these
massive reforms improves the financial services industry as well as meets
the credit needs of the consumer.
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I.

Introduction

President Obama signed the The Dodd-Frank Wall Street Reform and
Consumer Protection Act (the “Act”) into law on July 21, 2010. The Act’s stated
mission is “To promote the financial stability of the United States by improving
accountability and transparency in the financial system, to end ‘too big to fail,’ to
protect the American taxpayer by ending bailouts, to protect consumers from
abusive financial services practices, and for other purposes,” Id. The scope of the
Act reaches far into our country’s financial sector’s services, products, dealings
with the public, operational transparency, risk controls, investor protection and
improvements to the regulation of securities. As such, the Act imposes reforms
and new statutory obligations on: banks, savings and loans associations, brokerdealers, investment advisers, private equity funds and alternative investment
funds, the accountability of public companies to their shareholders on executive
compensation matters and proxy access; and improvements to the management of
the Securities and Exchange Commission (“SEC”).
To implement these reforms, the Act mandates a number of federal
agencies to conduct significant evaluative studies and to implement – both
independently or in conjunction with one another – multitudinous rules and
regulations.
As of the writing of this article, rule development and
implementation on many sections of the Act remain in flux due to mandated
agency studies, public comment and ongoing time extensions. Consequently, as
the country approaches the Act’s second anniversary, frustration is rampant with
outcries and questions from the public, corporate America and our legislators:
How can the entities regulated by the Act comply with it when there are no
implementing rules to guide them through complex statutory prohibitions? How
will the Act protect the public if rulemaking continues to stall? What will the
economic impact of the eventual rules cost the regulated entities and, ultimately,
the American consumer? Will the perceived benefits justify the regulatory costs?
Is the Act a “job killer?”

1

This article examines the Act’s current rulemaking environment and
responses thereto by focusing on three key reform elements of the Act that
regulate: (i) bank trading in derivative securities; (ii) the standards of care owed
by investment professionals to their clients; and (iii) incentive compensation
payments to public company executives. The authors will review the rulemaking
status of the following sections of the Act:

II.

(i)

The Volcker Rule (Act, Section 619);

(ii)

The Uniform Fiduciary Standard (Act, Section 913); and

(iii)

Executive Compensation Clawbacks (Act, Section 954).

The Status Report on SEC Oversight

On April 25, 2012, SEC Chairman Mary L. Schapiro testified before the
Capital Markets and Government Sponsored Enterprises Subcommittee and
Financial Institution and Consumer Credit Subcommittee of the U.S. House of
Representatives Committee on Financial Services (the “Subcommittees”). The
testimony is insightful because it reveals the SEC’s oversight “to do” list in
implementing the Dodd-Frank rules that fall within its responsibility, the
monumental tasks facing the SEC, the gargantuan territory that the SEC regulates
and the costs of current rulemaking activities.1
Chairman Schapiro related that the SEC is responsible for approximately
35,000 entities, including approximately 12,600 investment advisers, 990 mutual
funds and exchange trade funds and over 4,500 broker-dealers with more than
160,000 branch offices; responsibility for disclosures and financial statements of
more than 9,100 reporting companies; oversight of approximately 450 transfer
agents, 15 national securities exchanges, 8 clearing agencies, 9 national statistical
rating organizations, the Public Company Accounting Oversight Board
(“PCAOB”), the Financial Industry Regulatory Authority (FINRA), the Municipal
Securities Rulemaking Board (“MSRB”) and the Securities Investor Protection
Corporation (“SIPC”).2 Chairman Schapiro also advised the Subcommittees that
over the past three years, the SEC has revitalized and restructured its enforcement
and examination functions through “… efforts … producing demonstrable
results,” including 735 enforcement actions – “more than the SEC has ever filed
in a single year….”3 Chairman Schapiro also reported on the SEC’s
1

Available at: http://www.sec.gov/news/testimony/2012/ts042512mls.htm (herein, “Schapiro
Testimony”).
2
Id. at page 1.
3
Id at p. 2.

2

implementation of financial reform responsibilities assigned to it under the Act,
stating that the SEC had finalized 14 of the more than 20 studies and reports the
Act directed the SEC to complete and by proposing or adopting rules for more
than three-fourths of the 90 provisions under the Act that require SEC
rulemaking. She highlighted several areas of rulemaking, including SEC
establishment of a securities whistleblower program (Act, Section 922), the rules
for which were adopted on August 12, 2011.4 She also related that as to the socalled “Volcker Rule” (Act, Section 619), the SEC and various federal banking
agencies had proposed joint rules5 in October 2011 and that the comment period
for those proposed rules ended on February 13, 2012, resulting in “thousands of
comment letters on the joint proposal. . .” relating to the complex issues that stem
from the Volcker Rule.6
Chairman Schapiro also updated the Subcommittees on the organizational
study and assessment of the Commission mandated under Section 967 of the Act.
She noted that the SEC had engaged The Boston Consulting Group to
independently assess the SEC’s organization and operation, particularly its
internal operations, structure, funding and need for comprehensive reform in
internal communications, organizational chain-of-command, the effect of new
market technologies, personnel hiring practices and oversight of self-regulatory
organizations.
The Chairman provided highpoints of the study’s
recommendations.7 Ultimately, she requested 1.566 billion dollars for fiscal 2013
– an increase of 245 million dollars beyond its previous year’s appropriation to
provide in part for the enhanced ability to inspect and examine advisers (“. . .
forty percent of [whom] have never been examined”); costs of experts and
technology to evaluate risky industry practices and investor protection under the
Act; for rulemaking required for implementation of provisions of the JOBS Act
(Jumpstart Our Business Startups Act, enacted on April 5, 2012); for proposed
rule changes governing self regulatory organizations in the securities industry, as
imposed by the Act; and for retention of additional economists and industry
experts to assist the SEC’s economic analysis of proposed and existing rules

4

SEC Release No. 34-64545 dated August 12, 2011; available at
http://www.sec.gov/rules/final/2011/34-64545.pdf.
5
The proposed joint rules are set forth in Release No. 34-65545: Prohibitions and Restrictions on
Proprietary Trading and Certain Interests In, and Relationships With, Hedge Funds and Private
Equity Funds (October 12, 2011); available at: http://www.sec.gov/rules/proposed/2011/3465545.pdf.
6
Id. at pp. 7-8.
7
The Boston Consulting Group study is available at:
http://www.sec.gov/news/2011/secorgreformreport-df967.pdf.

3

“…necessary to develop efficient rules and evaluate the effectiveness of our
existing regulations.”8
With Chairman Schapiro’s status report and comments on rulemaking in
mind, the authors now turn to sections of the Act that present a target-rich
rulemaking environment.9
III.

Dodd-Frank Act Section 619: Prohibitions on Proprietary Trading
and Certain Relationships with Hedge Funds and Private Equity
Funds
A.

Overview of Section 619

Section 619 of the Act is subsumed under Title VI of the legislation:
“Improvements to Regulation of Bank and Savings Association Holding
Companies and Depository Institutions.” Simply put, Section 619 amends the
Bank Holding Company Act of 1956 (12 U.S.C. § 1841 et seq) by restricting the
U.S. banking industry’s trading in derivative securities instruments. By and large,
Section 619 is one of the more complex aspects of the Act and has been
vigorously debated, applauded and criticized. The rules necessary to implement
this Section remain a work in process. Section 619 provides inter alia:
PROHIBITIONS ON PROPRIETARY TRADING AND CERTAIN
RELATIONSHIPS WITH HEDGE FUNDS AND PRIVATE EQUITY
FUNDS.
(a)

In General. –

(1)
Prohibition. – Unless otherwise provided in this [Section
619], a banking entity shall not –
(A)

engage in proprietary trading; or

(B)
acquire or retain any equity, partnership, or other
ownership interest in or sponsor a hedge fund or a private equity fund.
8

Schapiro Testimony at pp. 10-15.
In advance of Chairman Schapiro’s testimony, one commentator observed that the
Subcommittee’s Chairman, Representative Scott Garrett (R-NJ), would be skeptical of the budget
request, as he has previously criticized the SEC for not sufficiently evaluating the cost-benefit
analysis of its rules. See, Steven Sloan SEC’s Schapiro to Press Congress for $245 Million
Budget Boost, Bloomberg News, (April 24, 2012); available at:
http://www.bloomberg.com/news/2012-04-24/sec-s-schaprio-to-press-congress-for-245-million.
9
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(b)

Study and Rulemaking.

(1)
Study. – Not later than 6 months after the date of enactment
of this [Section 619], the Financial Stability Oversight Council shall study and
make recommendations on implementing the provisions of this [Section 619] so
as to [satisfy specific statutory objectives].
(2)

Rulemaking.—

(A)
In General.—Unless otherwise provided in this
[Section 619], not later than 9 months after the completion of the study under
paragraph (1), the appropriate Federal banking agencies, the Securities and
Exchange Commission, and the Commodity Futures Trading Commission shall
consider the findings of the study . . . and adopt rules to carry out this [Section
619] [through coordinated rulemaking among them].
(c)

Effective Date. –

(1)
In General. – Except as provided in paragraphs (2) and (3),
this [Section 619] shall take effect on the earlier of –
(A)
12 months after the date of the issuance of final
rules under subsection (b); or
(B)
2 years after the date of enactment of this [Section
619].
B.

Legislative Objectives of Section 619

Section 619 is a byproduct of the financial crises leading to the Great
Recession and the concern of many that the U.S. banking industry’s substantial
holdings in derivative securities – with the concomitant risk-taking inherent in
those holdings – materially impacted the financial crises.10 Indeed, U.S. banks are
major players in the international derivatives market.11 Because of systemic risk
in the banking industry, Congress enacted Section 619 to prohibit banks from
conducting proprietary trading in derivatives for their own investment accounts
and then turning to the U.S. taxpayer to bail them out on any resulting trading
losses via the Federal Reserve, the FDIC and other government backstops.
10

President Barak Obama, Remarks by the President on Financial Reform (January 21, 2010);
available at: http://www.whitehouse.gov./the-press-office/remarks-president-financial-reform.
11
OCC, Quarterly Report on Bank Trading and Derivatives Activities (Fourth Quarter 2010);
available at: www.occ.treas.gov/topics/capital-markets/.../trading/derivatives/dq41.pdf.
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The Section’s prohibition on proprietary trading applies to banks, thrifts,
bank holding companies, savings and loan holding companies, U.S. affiliates of
foreign banks and the broker-dealer and fund manager affiliates of banks. The
Section prohibits those “banking entities”12 from engaging in “proprietary
trading,” defined in the Act to be a transaction that a banking entity conducts as a
principal for its own “trading account” to buy, acquire, sell or dispose of a
security, a derivative or a future delivery contract for a commodity. 13 The
statutory proscription has two exceptions:
(i)
permitting “proprietary trading” in certain government obligations,
“small business investment companies,” “public welfare” investments and historic
structure rehabilitation expenditures; and
(ii)
“proprietary trading” in certain approved purposes such as trading
for the account of a bank customer, if done for risk-mitigating hedging to reduce
risk and if done in connection with underwriting or market making activities.
Similarly, Section 619 also bans banking entities from acquiring or
retaining interests in or sponsoring any “hedge fund” or “private equity fund” yet
also provides an exception to the ban for organizing and offering a “hedge fund”
or “privately equity fund,” including serving as the fund’s general partner,
managing member or trustee, or selecting a controlling majority of the fund’s
controlling persons.14
These collective prohibitions under Section 619 have become commonly
referred to as the “Volcker Rule,” since former Federal Reserve Chairman Paul
Volcker proposed them. Unfortunately, Congress left a number of key statutory
terms governing these complex banking transactions undefined. It delegated that
task to federal agencies such as the SEC, the Office of the Comptroller of the
Currency, the FDIC, the Federal Reserve System and the Commodity Futures
Trading Commission to frame those definitions through subsequent rules.15 In
12

Section 619(h)(1) of the Act.
Section 619(h)(4) of the Act.
14
Section 619(h)(2) of the Act. The term “hedge fund” commonly refers to a professionally
managed pool of assets used to invest and trade in equity securities, fixed-income securities,
directives, futures and other financial instruments through various types of investment
philosophies. Their portfolio managers are typically compensated through asset-based fees and
incentive fees. Hedge funds are exempted from regulation as mutual funds under the Investment
Company Act yet are subject to a variety of federal and state securities laws. See, Shartsis Friese
LLP, U.S. Regulation of Hedge Funds, ABA Section of Business Law.
15
As noted, the Act directed the Financial Stability Oversight Council (“FSOC”) to study and
make recommendations on implementing the Volcker Rule. The FSOC issued that report on
January 18, 2011, recommending to those federal agencies, various actions to identify and
13
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October of 2011 and through their collaborative efforts, those regulatory agencies
proposed implementing regulations based on the FSOC’s recommendations.16
“The joint proposal requested comment on a wide range of issues due, in part, to
the complexity of the issues presented by the statute and the proposal. The
comment period for this proposal ended on February 13, 2012 . . . [resulting in]
thousands of comment letters on the joint proposal . . . .”17
Derivatives trading is complex. Banking entities often use the same
trading desks for market-making and for their own proprietary trading. Like U.S.
banks, many foreign banks conduct international trading of derivatives, but unless
those banks have U.S. affiliates, they do not have to comply with Section 619’s
numerous restrictions, allowing them to be potentially advantaged over U.S.
banks.18 Without rules, the banking entities are in uncharted territory on how to
conduct and restructure their derivatives trading. All these and other factors that
blur the distinctions between proprietary and non-proprietary derivatives trading
are making the Volcker Rule the beneficiary of heated debate.
C.

Current Rulemaking Status of Section 619

At this time, rules continue to be framed. As quoted above, Section 619
becomes effective on the earlier of (i) twelve months after the date of the issuance
of final rules or (ii) two years after the Act’s July 21, 2010 enactment date (July
21, 2012). The Section compels the Federal Reserve to promulgate rules setting
forth the time period for the regulated banking entities to phase into compliance
with the Volcker Rule and the implementing regulations. On February 9, 2011,
the Federal Reserve adopted its final phase-in rule for entities to commit to
compliance with the Volcker Rule.19 On April 19, 2012, the Federal Reserve
announced that because of the unlikelihood that it would produce final Volcker
Rule regulations by the July 21, 2012, it was allowing U.S. banks until July 21,
2014 “to conform all of their activities and investments” to the Volcker Rule.
eliminate the prohibited proprietary trading activities and investments and sponsorships of hedge
funds.
16
The jointly proposed implementing regulations for the Volcker Rule are available at:
http://www.gpo.gov/fdsys/pkg/FR-2011-11-09/dpf/2011-27184.pdf.
17
Schapiro Testimony, at p.8.
18
In a somewhat related development, Deutsche Bank AG restructured its mammoth U.S.
subsidiary Taunas Corp. in March 2012 to de-classify it as a “bank holding company” that would
otherwise need to satisfy the same capital requirements that U.S. banks face under the Act. That
restructure left open the question of whether the Federal Reserve will have jurisdiction to
intervene if it questions the subsidiary’s capital buffers. See, David Enrich and Laura Stevens,
Deutsche Avoids Dodd-Frank Rule, The Wall Street Journal, March 22, 2012 at pp, A1-2.
19
The Federal Reserve’s final rule is available at http://edocket.access.gto.gov/2011/9df/20113199.pdf.
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Even so, Section 619 of the Act still takes effect on July 21, 2012 with or
without the regulatory details. Thus, banking entities that engage in derivative
transactions now know their phase-in period within which to conform with the
Volcker Rule. However, they still will not have the key definitions necessary for
their compliance activities with the Volcker Rule until the collaborative federal
agencies finalize their joint implementing rules. On that point, the Federal
Reserve has directed the banking industry to “engage in good faith planning
efforts” during that interim period.20 In turn, that directive has spawned confusion
as to whether “good faith” means that banks must begin promptly scaling back
proprietary trading in derivatives or that banks may continue their proprietary
trading provided they make good faith efforts to conform with the Volcker Rule
by July 2014.21 For now, it appears that each bank will need to divine its own
definition of “good faith” in the context of Section 619, pending release of the
final implementing rules. Even then, and as discussed below, any one of those
final implementing rules may fall prey to judicial attack and nullification.
IV.

Dodd-Frank Act Section 913:
Mandate
A.

The Uniform Fiduciary Standard

Overview of Section 913

Title IX of the Act is captioned “Investor Protection and Improvements to
the Regulation of Securities.” Section 913 thereunder is titled “Study and Rule
Making Regarding Obligations of Brokers, Dealers and Investment Advisers.”
This portion of the Act is designed to evaluate the need for and implementation of
a “Uniform Fiduciary Standard” for the broker-dealer and the investment adviser
industries when those securities professionals provide “personalized investment
advice” to a “retail customer.” However, the Section did not mandate the
implementation of such a standard.
Sections 913(b) and (d) required the SEC to (i) conduct a staff study on
the standards of care of brokers, dealers and investment advisers in providing
“personalized investment advice” about securities to “retail customers” and (ii)
submit a report on that study to the Senate’s Committee on Banking, Housing and
Urban Affairs and the Committee on Financial Services of the House of
Representatives no later six months after the Act’s enactment. The SEC released
that nearly 200 page report on January 22, 2011, recommending the creation and
20

See, Victoria McGrane and Scott Patterson, Timeline Reset for ‘Volcker Rule,’ The Wall Street
Journal, April 20, 2012.
21
See, Scott Patterson, Confusion Still Reigns on ‘Volcker Rule’ Date, The Wall Street Journal,
May 7, 2012 at pp. C4-5.
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implementation of a “Uniform Fiduciary Standard” and other significant reforms
in the securities industry.22
Section 913(a) of the Act defines a “retail customer” as a “natural person,
or the legal representative of such natural person, who (i) receives personalized
investment advice about securities from a broker or dealer or investment adviser;
and (ii) uses such advice primarily for personal, family or household purposes.”23
Similarly, Section 913(g) authorizes the SEC to establish a fiduciary duty
for brokers and dealers through amendments to existing federal law:

22
23



It partially amends Section 15 of the Securities and
Exchange Act of 1934 (15 U.S.C. §78o) [the
“Exchange Act”] in part by authorizing the SEC to
issue rules that impose on brokers and dealers who
provide personalized investment advice to retail
customers, the same standard of care that the
Investment Advisers Act of 1940 (the “Advisers
Act”) imposes on investment advisers. Notably, it
states: “The receipt of compensation based on
commission or other standard compensation for the
sale of securities shall not, in and of itself be
considered a violation of such standard applied to a
broker or dealer. Nothing in this section shall
require a broker or dealer or registered
representative to have a continuing duty of care or
loyalty to the customer after providing personalized
investment advice about securities.”



It partially amends Section 211 of the Advisers Act
by authorizing the SEC to issue rules requiring that,
when providing personalized investment advice, all
brokers, dealers and investment advisers “shall act
in the best interest of the customer,” including
disclosures of conflicts of interest. The standard of
conduct “shall be no less stringent than the standard
applicable to investment advisers under section
206(1) and (2) of [the Advisers Act] when

Available at: http://sec.gov/news/studies/2011/913 study final.pdf.
Section 913 does not define “personalized investment advice.”
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providing personalized investment advice about
securities . . . .”
B.

Historical Federal Regulation of Investment Advisers and Brokers

Congress’s interest behind the Uniform Fiduciary Standard emanated from
historical distinctions in the customer duties owed by broker dealers and
investment advisers. Briefly, the Advisers Act has historically regulated
investment advisers – persons who, for compensation, engage in the business of
providing advice to others as to investing, purchasing or selling securities or
issuing reports or analysis concerning securities.24 Registered investment advisers
are deemed to owe an affirmative fiduciary obligation to act in their clients’ “best
interest.”25 The “best interests” standard includes concepts of full disclosure of
conflicts and corresponding client consent, use of reasonable care to avoid
misleading clients and acting in utmost good faith.
In contrast, the Exchange Act has historically regulated broker-dealers. A
“broker” is a person that engages in the business effecting transactions in
securities for the accounts of others;26 while a “dealer” is a person engaged in the
business of buying and selling securities for his own account. 27 Broker-dealers
are required to register under Section 15 of the Exchange Act. They are excluded
from registering under the Advisers Act so long as: the investment advisory
services they give to clients are “solely incidental” to the conduct of business as a
broker-dealer and they do not receive “special compensation” for rendering such
advice.28 In contrast to its regulation of investment advisers, the SEC has
delegated regulation of broker-dealers and their registered personnel to self
regulatory organizations (“SRO’s”), specifically FINRA, which imposes “best
execution,” “high standards of commercial honor,” “investment suitability” and
“know your customer” standards on those persons. Also, leading up to the Act,
broker-dealers had no per se fiduciary duty under any SEC statutes or regulations.
Rather, fiduciary duty concepts for broker-dealers have developed through state
law principles.29

24

Advisers Act, Section 202(a)(11).
See, SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 194 (1963) and Lowe v. SEC,
472 U.S. 181, 210 (1985).
26
Exchange Act, Section 3(a)(4)(A).
27
Exchange Act, Section 3(a)(5).
28
Advisers Act, Section 202(a)(11)(c).
29
See, e.g., Holmes et al. v. Grubman et al., 286 Ga. 636 (2010): a stockbroker’s duty to account
to its customer is fiduciary in nature, so that the broker is obligated to exercise the utmost good
faith.
25
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C.

SEC’s Report to Congress.

The SEC’s January 2011 report to Congress about the two industries
pursuant to Sections 913(b) and (d) concluded and recommended in part:


Differing regulatory regimes and investor confusion
over standards of care concern Congress and
regulators.



Retail customers do not understand the roles played
by broker-dealers and investment advisers.



Retail customers should be protected uniformly
when receiving personalized investment advice -whomever they choose to work with.



Implementation costs for the recommendations are
difficult to quantify from industry feedback; but the
ultimate goal is to achieve a fiduciary standard and
realistic disclosures of conflicts.



Recommendations:
o

Create and implement rules for a uniform
fiduciary standard (“UFS”) no less stringent
than currently applied under the Advisers Act
that applies when providing personalized
investment advice to retail customers.

o

The UFS shall be: to act in the best interest of
the customer without regard to the financial or
other interest of the broker, dealer, or
investment adviser.

o

Create rules and provide interpretive guidance
on the meaning of “personalized investment
advice.”

o

The receipt of commission-based or other
standard compensation by itself does not violate
the UFS.

11

D.

o

the UFS “does not necessarily require brokerdealers to have a continuing duty of care or
loyalty to retail customers after providing
personalized investment advice.”

o

The SEC will provide interpretive guidance,
rules and disclosures on the UFS, patterned after
those under the Advisers Act.

o

“harmonize” regulation for meaningful investor
protection when broker-dealers and investment
advisers perform the same or substantially
similar functions.

Current Rulemaking Status of Section 913

Two of the SEC’s commissioners, Paredes and Casey, found shortcomings
in the SEC staff study. They observed that because the Act did not impose a
deadline for any rulemaking on a Uniform Fiduciary Standard, further research
and analysis is warranted and must be conducted before the SEC proceeds with
rulemaking. Since the SEC issued its January 2011 report on its staff study to
Congress, the rule implementation timetable has been extended. The SEC’s
website reflects that the timetable remains undetermined. On April 9, 2012, the
SEC announced a new Investor Advisory Committee established pursuant to
Section 911 of the Act. Its purpose is to counsel the SEC on regulatory priorities,
the regulation of securities products, fee structures, the effectiveness of
disclosures and on initiatives to promote investor confidence and the integrity of
the securities marketplace.30
V.

Act Section 954: Incentive Compensation Clawbacks
A.

Overview of Section 954

Subtitle E of Title IX of the Act addresses “Accountability and Executive
Compensation” through shareholder “say-on-pay” provisions, executive
compensation disclosures and ultimately, through executive compensation
clawbacks in Section 954 (15 U.S.C. § 78j-4(b)).31 That Section requires a
30

See http://www.sec.gov/news/press/2012/2012-58.htm.
Previously enacted Section 304 of the Sarbanes-Oxley Act, 15 U.S.C. §7243, also claws back
certain incentive-based compensation based on a public issuer’s materially non-compliant
accounting statements. It targets recipient CEO’s and CFO’s whether or not they have culpability
for the issuer’s non-compliant financial reportings; SEC v. Jenkins, 718 F.Supp.2d 1070 (D.Az.
31
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mandatory clawback of executive compensation by requiring all public companies
to:


Disclose incentive-based compensation that is based
on company financial information that is reportable
under securities laws.



Develop and implement policies whereby – in the
event of an accounting restatement – the issuer will
recover from current and former executives, any
incentive-based compensation that would not have
been awarded under the restated financials.



Suffer prompt de-listing due to noncompliance.

Section 954’s schematic is summarized as follows:


Conduct Involved:
an accounting restatement
resulting from an issuer’s material non-compliance
with any securities law financial reporting
requirements.



Clawback Targets: current and former executive
officers.



Time Period: three years preceding the required
restatement date.



Clawback Scope: incentive-based compensation
and stock options in excess of what the restated
financials would have yielded.



Culpability: officer misconduct is not required.



Nature of Action: unclear.



Enforcer: issuer.

2010). There is no private right of action under Section 304; the SEC, rather than the issuer, is
vested with the right to pursue the clawback claim; Cohen v. Viray, 622 F.3d 188, 193-194 (2nd
Cir. 2010).
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B.

Current Rulemaking Status of Section 954

As of the writing of this article, the SEC’s planned release date for
Section 954’s proposed implementing rules has been re-set for the period January
through June 2012 while the period July through December 2012 is targeted for
adopting those rules. To date, the authors have not found any reported decisions
on any Section 954 clawback suits between public issuers and their executive
officers.
As the SEC moves its revised timeline along for releasing
proposed implementing rules on Section 954 and ultimately adopting them,
questions abound on how Section 954 will be interpreted, applied and enforced.
Several noteworthy examples are:


How will the rules define “executive officers” who
are subject to the clawback?



Are certain incentive awards that are tied to Board
discretionary determinations or awards that are not
based on financial performance metrics (and which
thus have no nexus to misstated financial reporting)
subject to the statutory clawback?



How will “material non-compliance” with financial
reporting requirements under the securities laws be
defined?



When does the three-year scope of the clawback
commence running?



Will the SEC allow issuers any discretion to decline
the mandatory clawback obligation when the
issuers’ recovery costs might counterbalance the
potential clawback amount?



How will the “erroneously awarded” and “excess”
incentive compensation be calculated, particularly
when the compensation awarded was based on
subjective criteria?



Does a prior employment settlement agreement
executed between the issuer and a former executive
14

officer bar the issuer from subsequently pursuing a
“mandatory” clawback claim against that executive
when a material noncompliant financial reporting is
discovered post-resignation?
C.

Public Commentary on Section 954

Commentators have criticized the scope and efficacy of Section 954 based
upon the foregoing concerns. Moreover, because (i) many publicly traded
companies already have clawback policies in place (ii) Section 954 requires
compensation clawbacks from executives who may not even have any access or
control over corporate financial reporting and (iii) the Section at least facially
divests directors of their business judgment-making to decide which clawbacks
are worth the fight and which are not, some view Section 954 as misguided
policy.32 One commentator has characterized Section 954 as an implementation
“trifecta” because the SEC is to adopt rules under the Section; employers must
adopt policies for disclosure and clawback requirements under those rules; and
the securities exchanges are required to de-list the security of any issuer that fails
to comply with the SEC rules and the issuer’s policies.33 Ultimately, even once
the final SEC rules for Section 954 are adopted and released, they will remain in
limbo until the New York Stock Exchange and other securities exchanges
promulgate their own internal rules that bring clawbacks within the scope of their
listing requirements – a further indeterminate period.34
VI.

Economic Analysis of Rulemaking

The SEC is statutorily required to conduct an economic analysis when it
proposes a rule and to consider the rule’s impact on efficiency, competition and
capital markets. As Chairman Schapiro testified on April 25, 2012, the SEC’s
rulemaking activities under the Act and more recently under the Jumpstart Our
Business Startups Act (the “JOBS” Act -- enacted on April 5, 2012) require
increased funding of its 2013 fiscal year budget so it can hire additional
economists and industry experts to conduct economic analyses of “existing rules
32

See, e.g., Sam Sharp, Whose Money Is It Anyway? Why Dodd-Frank Mandatory Compensation
Clawbacks Are Bad Public, The Georgetown Journal of Law and Public Policy (Volume 10: 321
(2012)).
33
Joseph E. Bachelder, Clawbacks Under Dodd-Frank and Other Federal Statutes , New York
Law Journal (May 27, 2011).
34
Section 954 amends the Securities Exchange Act of 1934 by requiring that the “Commission
shall, by rule, direct the national securities exchanges and national securities associations to
prohibit the listing of any security of an issuer that does not comply with the requirements of this
Section.”
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and additional rule making.”35 The sheer universe of regulations required to
implement the Act in both the banking and securities industries have resulted in
active debate on whether the cost of compliance with the new rules will be
outbalanced by their benefit. Concerns over regulatory costs, the economic
impact of the new rules and their effect on businesses are being manifested both
in the courts and through new federal legislation, as discussed below.
A.

Judicial Analysis of Economic Impact Determinations

On the judicial front, the United States Court of Appeals for the District of
Columbia Circuit struck down an August 2010 SEC rule under the Act, relating to
corporate proxy materials. In Business Roundtable and Chamber of Commerce of
the United States of America v. Securities and Exchange Commission, 647 F.3d
1144 (D.C. Cir. 2011), the court vacated SEC Rule 14a-11 under the Exchange
Act. It concluded that the SEC failed to adequately consider the rule’s effect on
efficiency, competition and capital formation and referred to the SEC’s approach
as “arbitrary and capricious” rule promulgation.
The rule required public issuers to provide shareholders with information
about, and their ability to vote for, shareholder-nominated board-of-director
candidates. The SEC implemented the rule to facilitate a shareholder that
continuously holds at least 3% of voting power by including the shareholder’s
board nominee and a proxy voting card in the company’s proxy statement to all
shareholders -- as an alternative to the shareholder offering its own proxy
statement to solicit votes and precipitating a proxy contest.
The court initially noted that under the Administrative Procedure Act, 5
U.S.C. § 551 et seq, a court must set aside agency action that is deemed
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law,” 5 U.S.C. § 706(2)(A). Specifically, a court must assure itself that the
agency examined the relevant data and articulated a satisfactory explanation for
its action, including a rational connection between the facts found and the choices
made, Id. at 1148, citing Motor Vehicle Manufacturers Association of U.S., Inc. v.
State Farm Mutual Auto Insurance Company, 463 U.S. 29, 43, 103 S.Ct. 2856, 77
L.Ed.2d 443 (1983).
The Business Roundtable petitioners argued that the SEC had ignored its
statutory responsibility to determine the rule’s economic consequences on
efficiency, competition and capital formation, as required by Section 3(f) of the
Securities Exchange Act of 1934 and Section 2(c) of the Investment Company
35

Schapiro Testimony at p. 12.
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Act of 1940. The court overwhelmingly agreed with the petitioners, finding that
the SEC had relied upon insufficient empirical data to conclude that the rule
would improve board performance and increase shareholder value; that the SEC
had failed to estimate and quantify the costs it expected issuers to incur in light of
empirical evidence regarding the costs of traditional proxy contests; that the SEC
failed to address comments that “special interest” investors like unions and state
governments might be expected to pursue their self-interest objectives in jobs
rather than enhancing share value; that the SEC failed to adequately address the
increased costs on mutual funds and other investment companies that owe
statutory protections different from those applicable to public companies.
Based upon those and other factors, the court held that the SEC was
arbitrary and capricious in promulgating the rule and vacated it. Id. at 1149 –
1155. The Business Roundtable case is one of several cases wherein the United
States Court of Appeals for the District of Columbia Circuit has found
deficiencies and arbitrary approaches by the SEC in analyzing empirical data or
considering costs of proposed rules relative to the public benefit; see, e.g.,
Chamber of Commerce of The United States of America v. Securities and
Exchange Commission, 412 F.3d 133 (D.C. Cir. 2005); and American Equity
Investment Life Insurance Company et al v. Securities and Exchange Commission,
613 F.3d 166 (D.C. Cir. 2010).
Responding to the Business Roundtable decision, the Dean of Drexel
University’s Law School commented that the Circuit has been particularly tough
on the SEC’s rulemaking in recent years, noting: “cost-benefit analysis is not a
science” and requiring the SEC to have “excruciating detail” on the costs and
benefits of a proposal “is a stealth way of telling them that they don’t have the
right to regulate it.”36
In a related situation, the American Petroleum Institute has recently
retained the same counsel that represented the Business Roundtable petitioners to
advise it on challenging an SEC proposal that would require oil companies to
report their payments to foreign governments for the rights to develop oil and gas
fields, based on the trade group’s contention that the SEC had conducted a legally
deficient economic analysis of the rule.37

36

Comments of Dean Roger J. Dennis, as quoted in Edward Wyatt, Appeals Court Rejects S.E.C.
Rule on Access to Proxy Materials, The New York Times (July 22, 2011).
37
Jessica Holzer and Andrew Ackerman, SEC Addressing Gaps in Analysis, The Wall Street
Journal, April 17, 2012.
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B.

Proposed and Recently Enacted Federal Legislation
1.

The Financial Regulatory Responsibility Act of 2011

The Act and the concomitant massive rulemaking it has spawned
has also precipitated proposed legislation from frustrated legislators. For
example, inquiries from the ten Republican members on the Senate Committee on
Banking, Housing and Urban Affairs has resulted in proposed legislation about
how economic analysis should apply to SEC rulemaking. In May 2011, those
Committee members requested the Inspectors General of various agencies,
including the SEC and the Commodity Futures Trading Commission (“CFTC”),
to review and report on the economic analysis being performed by their respective
agencies. Upon receiving those results, Senator Richard Shelby (R-Ala.), the
ranking Republican on the Committee, issued a statement, saying:
The Inspectors General reports deepened my concern that
the regulatory agencies charged with implementing DoddFrank are not undertaking the type of economic analysis
that is necessary to reveal how Dodd-Frank will affect our
economy . . . . [W]e must continue to monitor and improve
the amount and type of analysis that the financial regulators
are conducting in implementing this far-reaching law.
Similarly, Senator Mike Crapo (R-Id.), ranking Republican on the
Subcommittee on Securities, Insurance, and Investment, remarked: “The IG
reports highlight the fact that there are no uniform cost, benefit requirements for
our financial regulators that focus on economic growth, job creation, or
competitiveness. The regulators need to conduct rigorous analyses of the costs
and benefits of their rules and the effects those rules could have on the
economy.”38
Senator Shelby took another step. On September 22, 2011, he
introduced the Financial Regulatory Responsibility Act of 2011, Senate Bill S.
1615, 112th Cong. § 1 (2011-2012) (the “FRRA”).39 If enacted, the FRRA would
prohibit a federal financial regulatory agency from issuing notices of proposed or
final rulemakings unless specific analyses have been included in them. It would
also restrict an agency from publishing notice of final rulemaking if that agency
has determined that the quantified costs of the rule exceed its quantified benefits.
38

Shelby, Crapo Concerned by IG Reports on Dodd-Frank Implementation (June 16, 2011);
available at http;//Shelby.senate.gov/public/index.cfm/news releases/June 16, 2011.
39
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The proposed agencies that would be subject to the FRRA include the CFTC, the
SEC, the FDIC, the Financial Stability Oversight Counsel and others. Section 3
of the proposed legislation prescribes twelve areas of analysis that the subject
agencies must include in their notices of any proposed rulemaking. Those areas
include:


Identifying the need for the regulation and the regulatory
objective, including the nature and significance of any
market failure, regulatory failure or other problem that
necessitates the regulation;



An explanation of why the private market or non-federal
authorities cannot adequately address the failure or
problem;



Analysis of the adverse impacts of legislation to regulate an
entity’s agency effectiveness and economic activity and the
magnitude of the adverse impacts;



Quantitative and qualitative assessment of the anticipated
direct and indirect costs and benefits of the regulation;



A justification for the regulation, if its quantified benefits
fail to outweigh its quantified costs;



Identification and assessment of all available alternatives to
the regulation;



An assessment of how the burden imposed will be
distributed among market participants and whether
consumers, investors or small businesses will be
disproportionately burdened;



A description of data and information relied upon in
preparing the analysis; and



An assessment of the degree to which key assumptions are
subject to uncertainty.

As of the writing of this article, S.1615 has not yet been “Referred
to Committee” or “Reported by Committee.”
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2.

The Jumpstart Our Business Startups Act

In a similar vein, the Jumpstart Our Business Startups Act, focuses
on reducing some regulations in order to spawn jobs in certain sectors. The socalled “JOBS Act,” signed into law on April 5, 2012, eliminated certain existing
securities law regulations to ease capital raising activities for banks and
businesses. The legislation:


Eases regulations that have previously created “Chinese
Walls” between investment bankers and research analysts
so that those groups can now concurrently meet and
communicate with one another and the executives of
“emerging growth” companies (having less than $1 billion
in annual revenues);



Allows emerging growth firms to file confidential draft
registration statements for their IPOs for review by the
SEC’s staff in contrast to current filing rules requiring
public disclosure;



Modifies certain Sarbanes-Oxley provisions by allowing
emerging growth companies to avoid external audits of
their internal controls for a longer time period;



Raises the threshold number of shareholders at which small
banks must register with the SEC to 2,000 shareholders,
thereby allowing those banks to raise capital through new
investors free of the regulatory burdens of SEC filings; and



Allows small banks to de-register from SEC listing at the
1,200 shareholder level, as compared to the current 300
shareholder threshold.

Even with the rule-easing that the JOBS Act provides, the banking
and investment sectors are treading cautiously, since specific rules dealing with
some areas of the new law are still being molded. For example, questions have
arisen on how the SEC will handle the filing procedures for emerging growth
companies’ confidential, pre-IPO filings and the procedures for those companies’
pre-IPO meetings with securities analysts and investment bankers. 40 As
Chairman Schapiro recently testified:
“The rulemaking required for
40

Emily Chasan, The Fundraising’s New Horizon, The Wall Street Journal, April 17, 2012.
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implementation of many new JOBS Act provisions will be complex.
Additionally, the JOBS Act requires the Commission to undertake a number of
studies and complete several reports . . . longer term, certain of the changes in the
federal securities laws caused by the JOBS Act will require ongoing staff
resources. . . .”41
3.

The Jobs Through Growth Act

While the JOBS Act was pending enactment, Republicans John
McCain (R-AZ), Rob Portman (R-OH), Paul Rand (R-KY) and more than 30
other Republican senators introduced the “Jobs Through Growth Act” on October
17, 2011.42 That Senate Bill S. 1720 sets forth its mission as: “To provide
American jobs through economic growth.” The Republican senators state that
their legislation will create millions of new U.S. jobs through repatriating
corporate earnings held overseas, increasing the gross domestic product and
changing the adversarial relationship between business and government. The
pending Senate bill aims at scuttling and amending various existing federal
statutes and regulations that deal with corporate taxation; tax on foreign earnings;
financial reform; health care; and environmental protection. The bill has been read
for a second time and placed on the Senate Legislative Calendar as of October 18,
2011. High on the proposed “hit list” is the Dodd-Frank Act. Addressing the
Senate when he introduced the bill, Senator McCain commented about DoddFrank as follows:
Senators McCain, Rand and Portman have proposed a plan
that effectively targets job creation at a time when we
desperately need it by incentivizing growth and repealing
the job-killing affordable care Act and Dodd-Frank law.
There is a lot here to like…
. . . To anticipate the [Senate]’s debate, here are some
highlights of the Real Jobs Plan and some estimates of the
Jobs impact: . . . 3. Repeal Dodd-Frank, estimated to cost
the U.S. 4.6 million jobs by 2015. On the so-called DoddFrank act, the whole purpose . . . was to make sure that no
institution in America would ever be too big to fail. My
friends, tell me that these institutions aren’t too big to fail.
We know they have gotten bigger, and we know they are
41

Schapiro Testimony at p. 12.
S. 1720, 112th Cong. § 1 (2011); available at
http://www.govtrack.us/congress/bills/112/s1720/text.
42
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too big to fail. If we went through a similar crisis, we
know, because of their size, we would again be forced to
use taxpayer dollars to bail them out. The fact is that the
Dodd-Frank bill has been a complete failure, as many of us
predicted . . . [i]t was the housing crisis that started this
collapse, and until the day the housing market stabilizes we
will not begin to emerge from this horrible economic
situation America finds itself in today.43
Title III of the proposed Jobs Through Growth Act is entitled:
“Financial Takeover Repeal.” Section 3301 of Title III guillotines the 849 page
Dodd-Frank Act, stating: “The Dodd-Frank Wall Street Reform and Consumer
Protection Act (Public Law 111-203) is repealed, and the provisions of law
amended by such Act are revived or restored as if such Act had not been enacted.”
Senator Shelby’s pending Senate Bill S. 1615 for the FRRA is a “related bill” to
S.1720 and appears at Section 3981 of S.1720. Currently, S.1720 remains in
Committee.44 The internet is plentiful with articles, debates and blogs on whether
the Act should survive or be repealed.45 Whether S.1720 has sufficient
Congressional support to pass during this election year, and, concomitantly,
whether Dodd-Frank will be scuttled in whole or in part are anyone’s guesses.
VII.

Conclusion

In a few short weeks, the Dodd-Frank Act will attain the second
anniversary of its enactment. Many sectors of our country will join the
celebration; many will politely decline to do so. The Act in its entirety covers
many areas of critical reform in addition to Sections 619, 913 and 954 discussed
in this article. But those three topics stand out as critical focal points of the Act,
and over the last two years, they have exemplified the divergence of views in our
country about the extensive agency rulemaking that has been and will continue to
be needed to implement the Act. As that second anniversary approaches, the
caldron of competing views only boils more vigorously. Weak and unclear
regulation may be tantamount to no regulation. Conversely, aggressive regulation
creates its own evils and economic costs that may outweigh the intended benefits
43

Comments of Senator John McCain on Jobs Through Growth Act (Senate-October 17, 2011),
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to our country. The two not-so-simple questions for all of us boil down to: where
is the balance and when will we reach that equilibrium?
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Disaster Planning: Risk Management and Insurance Coverage for 21st Century Threats
By: Gregory F. Gamble
One decade into the Twenty First Century law firms face an array of threats or exposures to loss that are
either new variations on standard risk themes or truly new. These evolving threats create a need to focus
on refining and improving risk management practices and closely examine insurance coverage to ensure
the fullest levels of risk mitigation and transfer.
In the standard risk theme category, catastrophic events continue to present firms with challenges to
ensure that operations stay open and viable after a disaster strikes. Catastrophic property exposure has
drawn the renewed attention of property underwriters. In response to terrorism threats and natural
disasters, they are focusing on risk aggregation and disaster recovery as part of their risk evaluation
process. Additionally, the Department of Labor is focusing heavily on wage and hour compliance issues.
This regulatory posture presents a persistent exposure to firms and requires that they stay compliant as a
means of avoiding costly claims and settlements. Finally, the recent spate of high profile law firm
collapses illustrates the need for law firms to be run by experienced managers and not solely by powerful
attorneys.
In the new exposure category, digital technology has established itself as the new risk frontier. Both
businesses and knowledge workers have fully incorporated digital technology, networked data access,
instant communications, and the “always-on” mobile lifestyle into their daily operations and personal
lives. Knowledge workers take for granted the availability and flexibility of systems and data to work on
complicated projects and to communicate with untold numbers of people on both mundane and
confidential subject matters. In fact, the demands on the systems, devices, and communications
infrastructure to handle the workload of today's professionals are unrelenting and increasing
exponentially. The amount of data produced, transmitted, and stored across the entire spectrum of the
US digital economy and society is beyond comprehension.
User command of and dependence upon digital tools is not new, but an organization's exposure to losses
when the tools fail or are not secure is becoming more familiar and is having negative financial
consequences. In fact, the 2011 Cost of Data Breach Study conducted by the Ponemon Institute LLC
(and sponsored by Symantec) found that the average cost of a data breach suffered by an organization is
currently $5,500,000. The Ponemon study was based on a review of 49 businesses who had suffered a
breach of protected personal data in 2011. The 49 respondents were spread across a variety of industry
verticals. The Ponemon information highlights the fact that digital and networked technology has created
a serious exposure that requires a separate category of risk management and insurance focus.
Information Security and Privacy risk warrants serious, high level consideration within an organization's
overall management strategy. Existing insurance coverage is not responding to digital losses. New
insurance coverage specifically designed for this exposure category is rapidly becoming the norm for all
businesses.
As the Twenty First Century rolls on the pervasive threat of natural disasters and terrorism coupled with
evolving regulatory, digital, networked, mobile, and communications technology sharply illustrate the need
to continually refine risk management practices and insurance policy language as a means of limiting
business losses.
Catastrophic Loss Events
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September 11 and hurricane Katrina greatly sharpened the underwriting focus of property and casualty
underwriters. Specifically, insurers have vastly increased their ability to track risk aggregation by specific
locations. They apply this risk aggregation analysis to both property exposure as well as workers
compensation. They factor in how concentrated their exposure is to a single geographic location or
address. They have set caps on how much coverage limit they will extend for insureds within these
exposure areas. They monitor head counts to track workers comp exposures. Underwriter analysis even
extends to include group travel for large numbers of employees as an additional means of limiting
exposure from a single incident.
The net effect on insured firms can be limited availability and higher cost of coverage, especially in larger
cities with catastrophic exposure profiles. Additionally, insurers are increasingly looking for credible
disaster recovery and crisis management plans. Insurers frequently will ask their inspection engineers to
review and verify that such plans are in place and have been tested and updated.
From a coverage perspective, insured firms should be mindful that their property insurance coverage
includes the following enhancements. First, their policies should address the limitations of business
interruption and extra expense insuring clauses, which grant coverage on a location specific basis. As
such, if one office acts as the central hub for digital access and communication capability, and that
location is damaged by a covered property peril, the coverage will only apply to the disrupted business
income at that location. The dependent locations will be uncovered. This is often overlooked in today's
networked environment. The policy should be enhanced to cover disrupted income at all locations.
Second, property policies generally provide full coverage for the cost to copy documents from previous
generations of the document, however, the coverage to recreate a document is provided pursuant to low
sub-limits. It is important to maximize this grant of coverage. More important is an effective data back-up
and recovery system and plan, which will minimize the overall exposure to document loss.
Wage and Hour Compliance
The recent campaign by the DOL to raise awareness of and correct perceived non-compliance with FSLA
wage and hour regulations warrants a careful review of how a firm manages the work of "non exempt"
employees. Coverage for such claims is limited under most Employment Practices Liability policies.
Specifically, insurers view this as a non-insurable exposure and at best offer a limited amount of defense
coverage for such allegations. EPL policies do not include damages in the form of back pay owed to
employees. The inability of law firms to transfer this exposure to an insurer makes it even more important
to conduct regular audits to ensure full compliance with the regulations. Addendum 1 provides additional
detailed information on this topic.
Management Liability (D&O)
Traditionally, law firms have not carried management liability or D&O coverage. As challenging economic
times test the strength of law firm businesses, firms and lawyers have increasingly elected (or have been
forced) to shut down or change. This can result in disputes between partners and managers of the firm.
Management liability policies written specifically for law firms are designed to respond to claims by
partners against firm executives. This is an important risk transfer consideration for mid to large sized law
firms (> 75 attorneys). The availability of this coverage could be the difference between being able to
reach an agreement that saves the firm or ensures a smooth dissolution in the event of a bitter
partnership dispute, or not.
Social Media/Blogs/Content
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Use of Social Media and expanding outlets through which firms and their employees publish written or
video content has steadily and rapidly grown since 2000. Such activity presents an array of complex
professional, intellectual property infringement, personal injury, and employment practices liability
exposures to firms.
The internet has essentially put all businesses into the media business. As a result, firms face an
increased exposure to perils that had historically been concentrated among traditional publishers and
news gathering organizations. Specifically, as attorneys and employees write articles or other
commentary and post them to web sites or distribute them on Facebook, Twitter, or e-mail, these
publications become instantly searchable and visible to untold numbers of viewers. This wide distribution
significantly increases the firm’s exposure to claims for copyright or trademark infringement, libel, slander
or other forms of defamation, plagiarism, piracy etc.
To manage these risks, firms must have robust editorial practices to ensure that content disseminated is
vetted. From a Professional Liability perspective, content disseminated should not in any way be
fashioned as legal advice. Additionally, most LPL policies do not grant coverage for the content
infringement perils cited above. Further, personal injury coverage extensions on LPL policies may be
intended to only apply to the practice of law as opposed the broader activity of writing and publishing.
Coverage should be specifically endorsed onto the policy for publishing and related activity, and should
include a broad list of content and personal injury perils as covered perils.
Firms should not rely on traditional AI/PI coverage extensions on CGL policies in this respect. This
coverage has always been construed narrowly by insurers, and they have been limiting or removing the
coverage for the last 10 years as the internet has grown.
From an Employment Practices Liability perspective, law firms should adopt a social media policy that
clearly outlines acceptable use and boundaries for such activity. Further, firms should be careful when
using social media content as part of employment decisions. This is a very fluid area of the law. While
EPL policies include broad coverage for wrongful employment practices and harassment etc., prudent
risk management dictates a conservative approach in this area.
Information Security
Two statistics illustrate the challenges organizations face in establishing and maintaining secure data
networks. First, the 2012 Verizon Data Breach Investigations Report tracked 855 data breach incidents
and determined that “simple and cheap” preventive measures were available, but were not utilized, would
avoided 65% of the breaches Verizon researched. Second, the Ponemon 2011 Cost of Data Breach
Study measured the information security effectiveness of the 49 respondents to its study, using a scale of
+ 2 for the most favorable security posture and -2 for the least. The mean security effectiveness rating
was a very low +0.157 (meaning half of the respondents were below 0!). Although exposure of law firms
to data loss and hacker attacks is well documented, the resources and attention they bring to bear on
preventing information asset loss is inconsistent at best.
The exposure to loss presented by the use of and reliance upon digital technology and networks is
nuanced in that, to a large extent, the data these systems process does not exist in the physical world
(ergo the term "cyber-space"). The data can be lost or compromised and made unavailable by nonphysical damage (computer virus, servers wiped clean or erased, malware etc.). For this reason,
traditional property insurance policies do not cover the first party loss exposures related to lost or
3138789v1

compromised systems or data. Property insurance policies require a real world, physical impairment to a
computer asset (fire, water, wind, collapse etc.) before coverage is triggered. Similarly, CGL policies
require a BI/PD coverage trigger and thus do not cover cyber risk losses. To fill this gap and insure
themselves against data loss, firms should secure first party information security coverage.
Such policies include dedicated insuring clauses for electronic information assets and electronic business
interruption. In the event of a hacking incident the policy would cover forensic investigations and all other
expenses incurred to get the data and networks back to working order. The Ponemon study noted that
such expenses averaged $428,000 in 2011. Such policies would also reimburse the firm for lost income
as a result of a network breach.
Firms may also purchase a cyber extortion insuring clause. This coverage pays the ransom monies and
special investigation expenses when a firm faces a threat to its network.
Firms should also consider acquiring first party information security coverage, which includes privacy
breach event expenses should a firm be responsible for the release of personally identifiable information
of individuals. Such expenses include the statutory notification of victims, forensic investigation,
regulatory defense and credit restoration. The Ponemon study estimates that such costs averaged $60
per record lost.
Current legal malpractice policies will likely cover a professional liability claim related to data
compromised in connection with a legal services client. This may not continue to be the case, however.
The insurance agent and brokers E&O insurance market has recently begun excluding information
security breaches from certain policies. The prevailing wisdom is that secure networks represent an
exposure separate from sound insurance placement activities. This may be an isolated coverage
restriction, or it may be a sign that this restriction of coverage will find its way into all forms of professional
liability coverage.
Further, law firm computing enterprises have uncovered liability exposure to data compromise that does
not involve legal services (for example HR systems and banking or other vendor arrangements). To
protect themselves against liability for such losses, firms should consider purchasing a separate
Information Security Liability policy. Such policies include an affirmative coverage grant for claims by
employees alleging damages due to a breach of personal information. This coverage will complement
any coverage available under an Employment Practices Liability policy.
This realm of exposure to loss is compounded by the incredible complexity of systems, users, devices,
and vendors that are brought together to function as a working technology ecosystem. While insurance
coverage is an important tool to use to manage these risks, it is not enough. Firms must also properly
manage these risks in advance of a claim. In addition to dedicated information risk management
resources internally, firms should carefully underwrite the third party vendors that are part of their
information technology platform. Cloud computing and managed security providers are popular and
efficient ways to deploy and secure IT services. Such providers should be carefully vetted and the
contracts between the parties should be robust to the benefit of the firm. If a provider balks at reasonable
contractual provisions and insurance requirements, don’t use them. Well financed and responsible
providers will offer better security and recourse should something go awry.
Conclusion
While traditional loss exposures change and new exposures quickly emerge, the process of managing
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risks remains the same. Businesses must monitor their operations in a vigilant manner. Risk
management and insurance decisions are too often viewed as a last minute task. Insurance policies are
treated as a commodity as opposed a tool for the successful management of a business. The
fundamental risk parameters of information technology match up well with traditional risk management
practices and insurance policy structures (first party vs. third party). With timely, proper, and thorough
analysis, law firms can readily achieve a solid and effective combination of risk mitigation and risk transfer
to protect themselves against traditional and non-traditional risks.
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Recent Developments: Wage and Hour Laws
The United States Department of Labor (“DOL”) is aggressively
pursuing non-compliance with the Wage and Hour Laws.

Michael Santocki

For more than 70 years, the Fair Labor Standards Act (the “FLSA”) has required almost
all businesses throughout the country to pay their employees at least minimum wage
for all hours worked and an overtime premium of at least 50 percent for work beyond
40 hours in a week. Since 2001, wage and hour claims have been the most commonly
filed employment law class actions in federal court, surpassing equal employment
opportunity cases and all other employment claims. The plaintiffs’ bar holds
multi-day conferences dedicated to informing more lawyers how to bring wage and
hour claims. Many lawyers are actively looking for companies to sue for pay violations.
As a result, employers are one disgruntled worker away from a wage and hour class
or collective action.

Wendy Mellk

Director
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To help combat what it deems prevalent non-compliance, over the past several
years, the DOL has sought budgetary increases in funding for the Wage Hour
Division. The increased budget monies
According to the DOL,
have been used for new hires in addition to
perhaps 70% of the
increased enforcement efforts. The DOL’s
employers it investigates
more aggressive enforcement stance, coupled
with an increased number of investigators,
are out of compliance with
places employers in a broad range of industries
the FLSA.
and of all sizes in jeopardy. Indeed, in just
the past six months alone, the DOL publicly has commenced initiatives targeting
“consistent and widespread non-compliance with minimum wage, overtime and
recordkeeping requirements” by employers in the hotel and motel industry, gas
stations, restaurants, and construction.
To assist itself in ferreting out employer non-compliance with the wage laws, the
DOL has introduced several initiatives aimed at attempting to enlist the aid of
employees themselves. In May 2011, the DOL announced the launch of its first
application for smartphones, described as “a timesheet to help employees
independently track the hours they work and determine the wages they are owed.”
Users can track regular work hours, break time and any overtime hours they work
for one or more employers, according to the DOL press release on the application.
The free “app,” launched May 9th, is compatible with iPhone and iPod Touch and
is available in English and Spanish.
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The DOL predicts that the workers’ information “could prove invaluable” during a Wage and Hour Division
investigation of employers accused of failing to maintain accurate time records. Indeed, the app will allow
workers to “email the summary of work hours and gross pay as an attachment” to the DOL’s investigators.
The app provides a “[g]lossary, contact information and materials about wage and hour laws through links to
the Web pages of the DOL’s Wage and Hour Division.” According to Secretary of Labor Hilda L. Solis, “This
app will help empower workers to understand and stand up for their rights when employers have denied their
hard-earned pay.”
The Department also is considering future updates to enable use on other smartphone platforms, such as
Android and BlackBerry, and to capture information on kinds of pay not currently addressed, “such as tips,
commissions, bonuses, deductions, holiday pay, pay for weekends, shift differentials and pay for regular days
of rest.”
The DOL also has collaborated with the American Bar Association (“ABA”) in a new initiative aimed at helping
individuals find attorneys to pursue their wage hour claims. Under this initiative, FLSA or Family and Medical
Leave Act complainants who are informed that the DOL is declining to pursue their complaint are provided a
toll-free number to contact a newly created, ABA-sanctioned Attorney Referral System. The Division has also
pledged to provide prompt, relevant information and documents on the referred case to complainants and the
referral attorney electing to take the case.
So what can you do to minimize the risks of litigation with your employees over wage hour related issues?
While by no means exhaustive, some of the following tips may help: 1) Do not assume that paying a salary
makes an employee “exempt;” 2) Seek legal counsel to determine whether you have properly classified
employees as “exempt;” 3) Consider whether non-exempt employees should be given blackberries, laptops or
other technological devices which may allow them to work from home and “off the clock”; 4) Ensure payment
for all hours an employee is “suffered or permitted” to work (that is, all time that the employee is actually
performing work); 5) Do not forget to consider State law requirements; 6) Properly calculate an employee’s
regular rate and ensure that bonuses and commission are not wrongly excluded from overtime; and, 7) Pay
for overtime even if not authorized—it is a disciplinary and not a non-payment issue.

Are You Sure Your 1099s Really are Classified Correctly as Independent Contractors?
One issue that has received a significant amount of attention from the DOL and the plaintiff’s bar is the
classification of workers as independent contractors versus
Many workers are
employees. Many workers are misclassified as a result of the vague
misclassified as a result of
multi-factor test that courts use to evaluate the “economic realities”
the vague multi-factor test
of the relationship. In a number of industries, many workers’
circumstances have indicia of both an employment relationship
that courts use to evaluate
and an independent contractor relationship, leading to uncertainty
the “economic realities” of
and confusion regarding their status. The fact that a worker
the relationship.
desires to be classified as a 1099 contractor is of no consequence
in determining whether, in fact, the individual is an employee or contractor.
Both Federal and State Departments of Labor have been focusing on this issue and auditing employers
who maintain 1099 contractors on their books. Audits can be triggered in a variety of ways and the most
prevalent trigger is that of a contractor filing a claim for unemployment benefits. The penalties for
misclassification can be severe and include not only the submission of unpaid unemployment and payroll,
but the potential for minimum wage and overtime back payments. Further, following a recent federal

A Frank Crystal & Company Viewpoint

Fall 2011

Page 2 of 6

Recent Developments: Wage and Hour Laws

court decision, the enforcement of non-competition agreements also should be an incentive to identify
workers correctly as employees or independent contractors. A federal appeals court has ruled a company
was not entitled to a preliminary injunction to enforce a non-competition agreement where it misclassified
the worker as an independent contractor. Figueroa v. Precision Surgical, Inc., 2011 U.S. LEXIS 7583
(3d Cir. Apr. 12, 2011) (unpublished).
Congress also has gotten into the act and has held hearings on these issues. In September 2008, a bill
co-sponsored by then Senator Obama called the “Employee Misclassification Prevention Act” (S.3648) was
proposed. The Employee Misclassification Prevention Act was cleared from the Senate docket upon the
expiration of the 110th Congress. However, in 2011, the Payroll Fraud Prevention Act (“PFPA”) was introduced in the
Senate. The PFPA (like the Employee Misclassification Prevention Act) would expand the FLSA and prohibit
employers from misclassifying their employees as independent contractors. The proposed PFPA would also:
 make it a “special prohibited act” under federal law to “wrongfully classify an employee as a non-employee”
 require every business to provide a prescribed written notice to all workers performing labor or services that
they have been classified by the business either “as an employee or non-employee,” directing them to a
DOL Web site for further information about the rights of employees under the law, and advising them to
contact the Labor Department if they “suspect [they] have been misclassified”
 impose upon businesses a penalty of $1,100 up to $5,000 per worker for a violation of the notice requirements
or for misclassifying an “employee” as a “non-employee”
 create a presumption that a “non-employee” is an “employee” if the business fails to provide the worker
with the prescribed notice at the time the “non-employee” begins providing services; and
 impose triple damages for willful violations of the minimum wage or overtime laws where the employer
has misclassified the worker.
So, what should employers do? By understanding the legal distinctions between an employee and 1099
contractor, or obtaining legal counsel to assist in doing so, an employer can make sound decisions in
determining the appropriate classification. While generally there are
By understanding the
numerous factors looked at in determining contractor vs. employee
status, the most significant distinction usually is the amount of control
legal distinctions between
the employer asserts over the worker in terms of supervising work,
an employee and 1099
dictating hours and location of work. A tell tale sign that a contractor
contractor — an employer
is really an employee is if the employer employs W-2 employees
can make sound decisions
who perform the same services as the contractor or if a former
W-2 employee returns as a contractor but performs the same
in determining the
tasks as performed in their employee role. It is easier to make an
appropriate classification.
argument that a worker is appropriately classified as a 1099, if the
contractor is an established business who performing services for other companies; maintains their own
insurance; creates and issue their own invoices; and, advertises their services to the public in some
fashion. Further, if employers have employees who perform the same functions as the contractor, it is more
difficult to argue away the indicia of employment.

The Importance of Recordkeeping: I Can’t Go to Jail for Wage and Hour Recordkeeping
Violations, or Can I?
As most employers know, the DOL has extensive regulations regarding the nature and scope of records
employers covered by the FLSA must maintain regarding wages paid to employees. Many state laws contain
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analogous provisions. See, e.g. NY Labor Law § 195. While violations of these recordkeeping requirements
can lead to civil penalties, (standing alone a reason for compliance), wage records can be even more important
as evidence of hours worked in defending claims for alleged unpaid overtime. However, employers need
to understand that falsification of wage and benefits records can give rise to criminal penalties. The recent
New York State court decision in People v Saxton, 2010 NY Slip Op 6011, 1 (3d Dep’t 2010) is exemplary. In
Saxton, a New York state appeals court reviewed the jury conviction of the former executive of a failing
business on three counts, including “falsifying business records in the first degree.”
The Defendant, Richard Saxton, had been the officer of a fledgling Internet start-up, Wurld Media, Inc. He
supervised the company’s payroll and its general ledger. When Wurld Media encountered serious financial
difficulty, it suspended payroll (a likely wage-and-hour violation itself), and instituted an “advance” program,
wherein employees who had not received their regular paychecks could “request an advance of money when
needed.” Wurld Media, through Defendant, listed these payments as loans, not wage payments, and as
such did not pay taxes on these amounts. After Wurld Media employees complained to the criminal
authorities regarding the company’s failure to pay wages, an investigation was conducted giving rise to
a nine-count indictment which included charges of: 1) offering a false instrument for filing in the first
degree (two counts); 2) falsifying business records in the first degree, 3) failure to withhold income taxes,
4) failure to pay benefits, 5) grand larceny in the second degree, 6) grand larceny in the third degree,
7) criminal contempt in the second degree, and 8) money laundering in the fourth degree. Saxton was convicted
on several of these charges. In upholding Saxton’s conviction for falsifying business records, the appeals
court cited evidence in the record “[that] payroll taxes were not withheld from those advances, that Wurld
Media recorded those advances as loans on the general ledger and that defendant signed two quarterly tax
reports that did not reflect that those advances were, in fact, payroll to avoid payroll tax liabilities.”
Saxton is not an isolated case. In 2008, a prominent New York restaurateur was arraigned on 242 counts of,
among other offenses, failing to pay wages, falsifying business records and defrauding the state unemployment
insurance system. See “The American Dream, Delivered Perhaps Too Much on the Cheap” (The New York Times
December 18, 2008). Failure to maintain proper wage records can have serious ramifications for a business.
Creating and maintaining false records is even more dangerous for employers and executives.

Can Risk Transfer be an Effective Tool to Mitigate Wage and Hour Exposure?
As Wage and Hour exposures become heightened with the rapid increase in litigation, the fundamental
query of risk transfer warrants discussion. The simple answer is that
Employment Practices
Employment Practices Liability (“EPL”) insurance policies provided
Liability (“EPL”) insurance
by some insurers may extend some form of cover for wage and hour
policies provided by some
claims. Unfortunately, that is the simple answer and the details are
likely to leave most insureds largely uncovered in a wage and hour
insurers may extend some
lawsuit. In the soft market context (which soon may be experiencing
form of cover for wage and
another cyclical change), many EPL carriers have offered some form
hour claims.
of wage and hour coverage. However, this express coverage will not
insulate insureds from the overall cost of litigation. We must therefore closely examine the current landscape.
There are three fundamental positions assumed by the EPL carriers with respect to wage and hour coverage.
First and foremost, a number of insurers will not cover wage and hour. They maintain that wage and hour
is essentially an uninsurable exposure and do not wish to assume an obligation that should fairly rest with
the insureds that have contractually or otherwise retained their employees and agreed to pay their wages.
It is important to note that a few large and significant underwriters of EPL hold to this view. In terms of
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market share, one can conservatively estimate that approximately 30 percent of EPL insureds are covered by
one of these carriers and for larger companies with more numerous employee bases, it is safe to say that these
insurers have greater market penetration. The second, and majority maintained position, is to provide a
sublimited amount of cover applicable only to defending a wage and
A number of insurers will
hour claim leaving any settlement/judgment uninsured. Generally,
not cover wage and hour.
the available sublimits are on the low side and unlikely to cover any
material portion of the overall defense costs. Furthermore, most
They maintain that wage
carriers tend to avoid extending the cover to insureds with true
and hour is essentially
exposures preferring to cover the smaller risks with less likelihood of
an uninsurable exposure
claim activity. It is important to emphasize that most EPL policies
and do not wish to assume
are written on a duty to defend basis and in a multi count complaint,
wage and hour allegation defense costs are likely to be covered with
an obligation that should
or without any dedicated sublimit. In the instance of a single count
fairly rest with the insureds.
complaint, the sublimit can be an effective risk transference, albeit
unlikely to be a full transfer. Of late, the majority of wage and hour claims have been filed as single count
complaints. Finally, the third position is to cover both defense costs and subsequent settlement or judgment.
While this is clearly most popular for insureds, only a very small handful of carriers are offering this option
and most of them generally cater to the smaller private entities and/or instances where the risk is de minimis.
Moreover, the potential of covering fines and penalties in connection with a wage and hour claim remain
questionable based on applicable state laws.
There is a general assumption that the soft market is coming to an end. Already, deep discounts and gratis
policy enhancements appear to be lessening. Among the carriers who have been offering wage and hour cover
there is a sentiment that they have assumed more coverage obligations than they initially expected. Some of
these carriers have reduced or eliminated their appetite for this coverage grant at renewal. Among those who
have stayed away from offering wage and hour, there appears to be a preference for maintaining ground rather
than jumping in the proverbial pool. One may therefore conclude, and quite the opposite from third party
discrimination/harassment which has now become somewhat standard language, that existing coverage may
erode in the near future rather than expand.
So, while the tides of the insurance marketplace may be receding with respect to this coverage extension, what
can be done here to mitigate risk in the absence of an insurance contract? Unlike concerns such as discrimination
and harassment where the vagaries of human nature make self-insurance a potentially dangerous proposition,
wage and hour exposures can be managed. While insurance contracts are reactive in nature, risk management
is a proactive process and this area should be treated equally as important as any workplace safety issue. A
good first step is the retention of a law firm to conduct an audit to determine compliance with law. A qualified
labor law firm should be able to definitively determine a company’s exposure to wage and hour and undertake
corrective measures as needed to assure that compliance will prevent material litigation exposure. Proper
preventative measures such as a wage and hour audit should be part of a comprehensive and larger employment
practices procedure and may not only reduce litigation but also policy premiums. An insurance contract
buffeted with an audit performed by a competent labor law firm is arguably the most effective way to manage
this present and growing exposure.

Wage and Hour Action Plan
 Review your current policy’s Defense and Settlement obligations.
 Consult with your broker to discuss available options in the marketplace.
 Consider a Wage and Hour audit by a labor law firm to determine the scope of compliance.
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Further Inquiries/Contact the Authors
 Wendy Mellk – Jackson Lewis LLP (631) 247-0404
 Michael Santocki – Frank Crystal & Co. (212) 504-5853

About Frank Crystal & Company
Frank Crystal & Company provides industry-leading insurance services, solutions, and counsel to corporations as well
as individuals. Frank Crystal employs a highly consultative approach, leveraging our insurance advisory, claims
management, risk control engineering, and administrative expertise to the benefit of our clients.
Frank Crystal has over 50 professionals focusing solely on management and professional liability issues for its
clients. With over 500 securities firms, 150 mutual fund groups, 300 hedge funds, more than 200 publicly traded
concerns, 500 privately held companies and over 1,000 nonprofit clients, Frank Crystal remains at the forefront of
risk management counsel for its clients in these areas.
Frank Crystal was founded in 1933 and is headquartered in New York City’s Financial District, with over 400 employees
nationwide and regional offices in Houston, Los Angeles, Miami, Palm Beach, Philadelphia, Portland, San Francisco,
Southampton and Washington, DC. Frank Crystal chooses and values its employees for their integrity, ability to
provide outstanding customer service, and commitment to the relentless pursuit of value-added insurance solutions
and results.

About Jackson Lewis LLP
Founded in 1958, Jackson Lewis LLP, dedicated to representing management exclusively in workplace law, is
one of the fastest growing workplace law firms in the U.S., with over 660 attorneys practicing in 47 cities
nationwide. Jackson Lewis has a wide-range of specialized practice areas, including: Affirmative Action and OFCCP
Planning and Counseling; Disability, Leave and Health Management; Employee Benefits, including Complex
ERISA Litigation and Executive Compensation; Global Immigration; Labor, including Preventive Practices; Litigation,
including Class Actions, Complex Litigation and e-Discovery; Trade Secrets, Non-Competes and Workplace
Technology; Wage and Hour Compliance; Workplace Safety Compliance and Corporate Diversity Counseling.
Representing a decade of excellence, Jackson Lewis once again earned a spot on the BTI Client Service A-Team.
Jackson Lewis has also been recognized by in-house counsel of Fortune 1000 companies after a comprehensive
survey, as “the single highest-ranked firm clients want by their side in employment battles.” In addition,
Jackson Lewis is ranked in the First Tier nationally in the categories of both Employment Law and Labor Law on behalf
of Management in the U.S. News – Best Lawyers ® “Best Law Firms.” Additional information about Jackson Lewis
can be found at www.jacksonlewis.com.

All content provided in this communication is based upon information which we believe to be reliable and should be understood to be general
insurance information only. It is not intended to be taken as advice with respect to any individual situation and cannot be relied upon as such. It is
further not intended to be legal or tax advice. In compliance with IRS requirements, should anything in this communication be understood or
believed to be U.S. tax advice (although nothing contained herein is intended as such), the reader is hereby informed that no such advice is
intended or written to be used by any taxpayer for the avoidance of U.S. tax penalties. Individuals should consult with the professional legal or tax
advisors in the event they seek legal or tax advice.
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REFLECTIONS FROM THE RED ZONE
Dennis M. Wade
Like many New York lawyers, I work late. But our days start later than most. On that
particular Tuesday, an Indian Summer high pressure front had erased all clouds from the
skies. The sun sparkled. I could see the Twin Towers as I neared the PATH station in
Newark. During my short drive to the train station, I had a half-serious debate with my
evil twin about turning back toward home and a game of golf or a bike ride on this
glorious day.

I stood on the packed train near the exit door for the 28 minute ride to the World Trade
Center, working my way through the headlines and the Times crossword. Except for 18
across, an obscure movie clue, I was done with the puzzle when my train pulled into the
WTC sub-basement at 8:58 a.m. on 9/11, the precise moment that the first plane hit the
North Tower. And that is how my day began.

Before I share what my partners and I learned about crisis management in the awful
months to follow, I would like to say a word about complacency. While the memory of
what I saw, smelled and felt on 9/11 is ever present, the fact is that, with each passing
year, like most New Yorkers, I have become less vigilant. Maybe it is because, like Huck
Finn, all of us want to leave trouble behind and seek the sunlit uplands of the Territory
Ahead. For example, some months ago, I placed some evidence in our office safe in
anticipation of an inspection by our expert metallurgist. While doing so, I saw a thick
and yellowing office envelope. Curious, I opened it carefully and found inside $2000 in
$20’s. A good day indeed!

Then, it came to me. When the Towers fell, all nearby ATMs crashed. We resolved that,
for the next emergency, we should have a pile of cash to dole out to our staff as we
decided how best to evacuate lower Manhattan. So what did I do with the cash, which
we then judged a critical element of our plan for addressing the next catastrophe? I
organized a firm-wide Spring Fling drinks party at a local establishment. Have I refilled
the envelope?

Not quite yet.

But these reflections, this very program -- and the
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awareness that one suicide bomber on the subway could totally disrupt the vast network
that is New York -- have prompted me to re-awaken my resolve.

So, with that background and that confession in mind, I set out below some of the lessons
that took hold at Wade Clark Mulcahy as we scrambled for one month until we could
return to our office at the edge of what was then called “The Pit,” or the “Red Zone.”


Keep comfortable shoes ready to hand.

During our flight from lower

Manhattan, I detoured to Chinatown where I bought from a street vendor a
dozen flip-flops for those struggling with heels. Remember, especially in an
urban environment, you may just have to walk miles to safety.


Keep some water and some power bars in your desk. For several years after
9/11, we kept a firm-wide supply in our back office, but as expiration dates
came and went, we allowed this practice to fall away. Complacency again.



Assume that your smart phone won’t work. We are all set on edge when our
cellular networks experience temporary disruptions. Imagine, however, the
tension that arises when you cannot reach loved ones to report that you are
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“OK,” or the fear that arises when you cannot check on those whom you love.
During our flight, inexplicably, my assistant Melissa’s telephone rang.
Somehow Melissa’s boyfriend, Alphie, then in Cleveland on business, got
through to Melissa’s number.

Then, for the next hour or so, Melissa gave

Alphie all of the numbers to call.

“Hi, Mrs. Wade, this is Alphie, I’m

Melissa’s boyfriend, Dennis is fine and will be in touch as soon as he can…”


Aunt Mabel in Missouri. Identify a family member or a friend, preferably in
Missouri or some remote place, who your loved ones can call for information
if local area connections are down. Ironically, in the days following 9/11
families often relied on relatives outside the area for news of those living in
the City.



Have emergency contact details. Because those details (in the main) are
typically stored in cyberspace, each employee should have a hard copy of
those details in his or her desk, as well as a copy at home. Have a plan in
place for each key employee to initiate a call/e-mail chain to report details of
the emerging plan to get back to work.
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The contact details should include not only emergency contacts, but also
private e-mail accounts. To be sure, some employees may be reluctant to
share private accounts, and that is perfectly understandable. But I would urge
everyone to set-up a secondary account (Gmail, Yahoo, etc.) for use in an
emergency. The key to rebounding from disaster is communication, and the
more points of availability, the greater likelihood you will have in staying in
touch. With virtually no service on cellular networks and extremely spotty
service on hard lines, we depended on the Internet to get the message out to
our clients that we were indeed open for business. As with many other New
York firms, WCM had a satellite office. Within 48 hours, we were able to reestablish our New York hub through our New Jersey office. Within a week’s
time, we packed our New Jersey office to comic capacity and patched together
an office network that enabled our attorneys to carry on.



Covering payroll. While assuring our clients that we were indeed open for
business, we felt that reassuring our dedicated staff that the firm would be
doing business as usual -- and that they would be paid as usual was even more
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important. But how do you cover payroll when cash flow is disrupted; when
you cannot reach your bankers; and, when the workflow, at least on a
temporary basis, does not support full employment?
The partners decided that we would suspend our draws and use our available
cash reserves until we could re-establish something approaching normal cash
flow. To be sure, this was not an easy decision. But our staff rewarded our
assurance with re-doubled loyalty and profound gratitude.


Routine. What routine? We take for granted that mail will be delivered;
banks will open; and commuter rail lines will run. 9/11 taught us that you
must be prepared to live and work without the comfort of routine. When the
Towers fell, the walls of the mighty "bathtub" holding back the Hudson
cracked, inundating the PATH commuter tunnel with river water. And so,
those of us who lived in New Jersey commuted across New York Harbor on a
fishing boat that the ferry service had commandeered from a Captain in Cape
May, New Jersey. Smelling of bait, we trekked-up Wall Street, which was
crisscrossed with emergency power cables, to reach our office.
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Before crossing Broadway, we had to present our credentials to a member of
the National Guard who, in most cases, was wearing a gas mask to filter out
the concrete dust and smoke that permeated the air. After this interesting
journey, we had to puzzle out where we could retrieve our mail (no deliveries
to lower Manhattan); when the courts would re-calendar our appearances;
how to get in touch with our adversaries; and, perhaps most important, how to
identify the best "food trucks" to buy coffee and lunch.

In short, we learned to laugh at the comedy of our predicament and to practice
law without the crutch of routine.


Brace yourself to your duties. Few remember that in the weeks before 9/11,
Mayor Rudolf Giuliani was snared in a public relations nightmare with the
tabloids daily leaking stories about his marital woes.

But all of that

disappeared when, by magnificent example and implacable resolve, Mayor
Giuliani demonstrated to New Yorkers and to the World that the City would
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triumph over evil and soon would be back to business as usual. When crisis
strikes, the partners must follow that shining example: Be open and objective
about what has happened and the challenges at hand; yet unwavering in the
resolve to get back to business as usual.
Conclusion
In the end, WCM learned that the most important thing in any crisis is the intangible. It
is a matter of character, of the willingness of every person in the organization to do
whatever is necessary to meet the challenge of the moment. Being prepared is important,
but having the resolve to overcome adversity is what will carry your firms forward.
Travel light, walk quickly and be prepared for detours.
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TURNING BAD FAITH INSIDE OUT:
SETUPS of 3rd Party BAD FAITH CLAIMS
Extra-Contractual Liability Section Meeting
2012 FDCC Annual Meeting
Mike Cunningham
Lewis F. Collins, Jr.

Preface

“The number of bad faith cases filed in the court appears to be
exponentially increasing, but the increase does not appear to be
directly linked to the actions of the insurers.”1

In recent years the bad faith environment has rapidly shifted from a useful tool used by
consumers to protect themselves from egregious actions to an elaborate trap set by plaintiff’s
attorneys to reap outrageous awards from seemingly innocent conduct by claims professionals.
Insurance companies now fear multi-million dollars verdicts based on policies written for
insureds who did not want more than the absolute minimum coverage allowed. Based on
technicalities, clever plaintiff’s attorneys have convinced courts to rewrite insurance policies,
allowing for unlimited recoveries. The ultimate price for such decisions will be paid by the
consumers of these policies as insurance companies become hesitant to cover motorists in states
with liberal bad faith standards or require much higher premiums to account for the possibility of
a “bad faith” suit.
I.

The Inevitable, and Necessary, Rise of Bad Faith Law2

The genesis of bad faith actions was borne by the concern that an insurer would reject a
settlement offer without proper consideration or investigation. The insured would then face great
exposure while the insurer remained protected by its contractual policy limit. See Allstate
Indemnity Co. v. Ruiz, 899 So. 2d 1121, 1125 (Fla. 2005). To respond, courts imposed a duty of
good faith and fair dealing on insurers. The courts reasoned that an insurance contract requires
the insured to surrender all power to litigate and settle claims to the insurer. Therefore, the
insurer owed the corresponding duty to handle the claims in good faith and to refrain from acting
solely in their own interests. Id; See also Berges v. Infinity Ins. Co., 896 So. 2d 665 (Fla. 2004).
1

Allstate Ins. Co. v. Regar, 942 So. 2d 969, 973 (Fla. 2d DCA 2006).

2

This article focuses on the insurer’s duty to settle third-party claims. The voluminous
topics of first-party bad faith and the insurer’s duty to defend go beyond the scope of this article.
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The most recognized decision in this area was rendered by the Supreme Court of
Wisconsin in 1930. Hilker v. Western Auto. Ins. Co., 204 Wis. 1, 231 N.W. 257 (Wis. 1930).
The Hilker court noted that the insurance company’s interests, to a large extent, were adverse to
that of the insured and should be subjected to close scrutiny. Hilker, 231 N.W. at 260 (Also see:
Stowers Furniture Co. V. American Indemn. Co. 15 S. W. 2d 544, 547 (Tex Com. App.))
II.

The Development of Bad Faith Law in Florida – The Crest of the Wave?

Following the Hilker decision, Florida began to recognize a third-party cause of action
for bad faith. See Auto. Mut. Indemn. Co. v. Shaw, 134 Fla. 815, 184 So. 852 (1938). However,
Florida’s modern “bad faith”environment did not come into its own until the Florida Supreme
Court decision of Boston Old Colony Co. v. Guiterrez, 386 So. 2d 783 (Fla. 1980).
A. Offer Without Demand
For almost a decade following this decision, Florida courts did not render any significant
opinions regarding an insurers’ duty to settle claims. Then, in 1991, the Third District Court of
Appeal issued its opinion in Powell v. Prudential Property and Cas. Ins. Co., 584 So. 2d 12 (Fla.
3d DCA 1991), further defining (some would say expanding) the scope of bad faith. In Powell,
the insured struck two pedestrians. Only one suffered severe injuries. The insurance company
immediately noted the severity of the injuries and its insured’s probable liability. Within one
month of the accident, the insurance company had received a series of three letters from
plaintiff’s counsel. Each letter requested policy information and described the “dire financial
situation” of the plaintiff. Id at 13. The letters also indicated a desire to settle the claim within
policy limits. Plaintiff’s counsel never offered to settle for policy limits. The insurance
company failed to respond to these letters and failed to inform the insured of plaintiff’s requests.
Sixty- two days after the accident, the insurance company called plaintiff’s counsel to offer the
policy limits.
Plaintiff’s counsel refused; suit had already been filed. The jury awarded a verdict of
$250,000. The insured then sued the insurance company for bad faith. The trial court granted a
directed verdict for the insurance company without stating the basis for the ruling. The appellate
court reversed. The court found that the lack of a formal offer to settle did not preclude a finding
of bad faith. Powell, 584 So. 2d at 14. This case set the standard that an insurer had an
affirmative duty to initiate settlement negotiations under clear liability and a likely result of an
excess judgment. Powell also stands for the proposition that in defense of a bad faith claim, the
insurer has the burden to show that no realistic probability of settlement existed. Id at 14.7
B. Failure to Disclose Policy Limits
7

The insurer also has the burden to show that the insured could not contribute to whatever
settlement could be reached.
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A claimant’s offer to settle is just one of many factors of bad faith liability. The insurer’s
failure to disclose limits is another basis for liability. Id. “The refusal to inform a claimant of the
policy limits deprives the claimant of a basis for evaluating the case, thus hindering settlement.”
Id, citing Cernocky v. Indemnity Ins. Co. 69 Ill. App. 2d 196, 216 N.E. 2d 198 (1966).
C. Multiple Claimants, Limited Policy
Powell only involved a single claimant. As expected, the situation becomes more
complicated with multiple claimants. See Farinas v. Florida Farm Bureau Gen. Ins. Co., 850 So.
2d 555 (Fla. 4th DCA 2003). In Farinas, the insured caused an accident resulting in five death
claims and seven significant personal injury claims. Within two weeks, the insurer had settled
two of the death claims, exhausting its policy. The remaining parties sued for bad faith. The
trial court granted summary judgment for the insurer, but the appellate court reversed, finding
numerous fact issues.
The appellate court noted that an insurer had a duty to settle “as many claims as possible
within the policy limits.” Farinas, 850 So. 2d at 560. However, the insured had a duty to avoid
indiscriminately settling selected claims and exposing the insured to an excess judgment. Id.
While the insurer may exercise its discretion in its strategy to settle these claims, the
reasonableness of the insurer’s strategy then becomes a fact question for the jury. Farinas, 850
So. 2d at 561.
D. Multiple Insureds, Offer to Settle With Some
In the reverse scenario, if the situation involves multiple insureds, the insurer has a duty
to protect as many of the insureds as possible. Contreras v. U.S. Sec. Ins. Co., 927 So. 2d 16
(Fla. 4th DCA 2006). In Contreras, a permissive driver caused an accident, killing a pedestrian.
Plaintiff’s counsel sent a demand for the policy limits. The insurer tendered the limits, but sought
a release of both the car’s owner and the permissive driver. Plaintiff refused to release the driver.
The insurer claimed it faced a Hobson’s choice, to settle for one insured and face bad faith from
the other or to protect both, not settle, and face bad faith. Id at 20. It chose not to settle. The
court held that while the insurer had a duty to both insureds, it fulfilled that duty when it
attempted to secure the release for both. When plaintiff rejected the release for one, the insurer
then had an obligation to secure settlement for the remaining insured. Contreras, 927 So. 2d at
21.
E. Bad Faith is Jury Issue - Even When Policy Limits Offered Early
The Florida Supreme Court issued its most recent pronouncement on bad faith in the case
of Berges v. Infinity Ins. Co., 896 So. 2d 665 (Fla. 2005). This decision exemplifies the current
bad faith atmosphere and the court’s willingness to let juries decide bad faith issues. In Berges,
the insured had bodily injury limits of $10,000 per person and $20,000 per accident. The
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automobile accident killed the driver of the other vehicle and seriously injured the driver’s minor
daughter. The driver’s husband sent a demand letter, offering to settle for the policy limits. The
insurance company did not convey this demand to its insured.8 The demand required payment
within 25 days. The husband’s demand further told the insurer that the petition to appoint the
personal representative was being processed and that he understood that the minor’s settlement
would require court approval. Apparently, sometime within the demand period the claims
representative spoke with the husband and indicated the insurer would pay and discussed
extending the deadlines. The insurer retained an attorney to assist with the court approval of the
minor’s claim. The attorney wrote to the husband, again confirming that the insurer intended to
pay and advising of his efforts to obtain court approval. By this time, the husband’s prior
attorney had resumed his handling of the claim and filed wrongful death and personal injury
claims. The attorney also wrote to the insured to explain the situation and recommend he pursue
a bad faith claim.9 The claims were tired to an excess verdict and the insured proceeded with his
bad faith claim. The jury awarded him $1,893,066.41. The Florida Supreme Court held that an
offer to settle is not invalid merely because of a requirement of subsequent court approval. The
court found that whether the insurer intended to “complete the settlement” within the time
deadline remained a fact issue, to be decided by the jury.
F. Recognition of the Set Up?
Justice Wells dissented in Berges, in part, recognizing a trend of strategies employed to
create bad faith claims where bad faith did not occur. Id, 896 So. 2d 665. “The goal of this
strategy is to convert a policy purchased by the insured which has low limits of insurance into
unlimited insurance coverage. Id. Justice Wells expressed concern of leaving the determination
of bad faith in the hands of the jury, but instead recommend logical, objective standards for bad
faith. Id., 896 So. 2d 686. Justice Cantero also dissented from the opinion and focused on the
arbitrary nature of Plaintiff’s demand letter. He particularly noted that the plaintiff lacked
authority to consummate the demand within its own deadlines. Id, 896 So. 2d at 687.
III.

The Set Up: Using the Law to “Create” Bad Faith.
Demand letters

8

To be fair, the insured never notified the insurance company of the accident. The
insurance company only found out about the accident from plaintiff’s counsel. The insured also
never notified the insurance company of the additional driver residing in his house, who caused
the accident. Infinity v. Berges, 806 So. 2d 504 (Fla. 2d DCA 2001).
9

The insurer had advised it’s insured of the settlement negotiations and possibility of
excess exposure two months after the deadline expired. The insurer never told the insured about
the demand or its deadlines. Infinity, 896 So. 2d at 671.
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Plaintiff lawyers have learned that their primary tool to craft a claim for bad faith is the
demand letter. As discussed below these letters can often be one-side, ambiguous, and
unreasonable. Many of these letters seem obvious as attempts to “set up” the insurance company
for bad faith. Such demands place the insurance company in a dilemma. It can try to meet the
terms of the demand and risk failing to meet one of ambiguous terms, now claimed as
“essential.” Alternatively, it can try to contact plaintiff’s counsel for clarification and risk its
conversation deemed a counter-offer, which plaintiff will be free to object. Although these
demand letters take a myriad of forms, some of the commonly seen and reported examples are
set forth below.

A.

Unreasonable time periods

An arbitrary, yet inflexible time limit to respond remains a common key to a many such
unreasonable demand letter. In Delaune v. Liberty Mutual Ins. Co., 314 So. 2d 601 (Fla. 4th
DCA 1975), an insured had a $10,000 liability policy. Within one month after the initial
accident, Plaintiff filed suit. The insurance company assigned defense counsel. Eight days after
receiving the file, plaintiff forwarded a demand letter offering to settle the personal injury case
for policy limits. The letter gave a ten-day time period for acceptance. The demand letter
enclosed an affidavit from a neurosurgeon claiming Plaintiff’s injuries “would disable him for
the rest of his life.” The adjuster noted that Plaintiff had already incurred $4,000 in medical
bills and liability seemed highly probable. Given the assertion of total disability, he believed
they should notify the insured of a possible excess exposure and “dump this case as policy limits
are $10,000." Id at 601. On a Friday, the last day of the 10-day time period, defense counsel
called Plaintiff’s counsel and told his secretary that he did not have authority to accept the offer
but anticipated the authority would come the following Monday. Plaintiff’s counsel returned the
call explaining that no extension would be granted. On the following Monday, the insurer
authorized payment of the policy limits and defense counsel attempted to settle the case for
$10,000. Plaintiff’s counsel refused. The case was tried to a verdict which awarded $360,000 in
damages. Bad faith case filed. Appellate court noted that, in this instance, the evidence did not
rise to the level of bad faith. It noted that the ten-day time demand provided only eight days
after defense counsel was assigned and less than a month after the accident occurred was
unreasonable under the circumstances. The Court suggested that this demand had been a “set
up” as when the offer came in on Monday, Plaintiff’s counsel refused it12.
Despite this decision, it is common place for plaintiff lawyers to send ten-day demand
letters. This is so because frequently these short fuse demands are upheld as reasonable. See e.g.
Hartford Accident & Indem. Co., 511 So. 2d 601 (Fla. 4th DCA 1987). Some plaintiff’s lawyers
have also taken steps to shorten the time to respond to the ten-day demands, such as sending the
12

How was Plaintiff damaged by a two-day delay in offering the limits?
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demand to the wrong department in the insurance company or sending the letter when the
primary adjuster is scheduled to be out of office. Plaintiff’s lawyers justify these short time
periods on the hardship financial circumstances of their client.
B.

Unreasonable conditions
1. Personal Injury Claim Linked to Loss of Use of Car

Plaintiff lawyers also insert unreasonable conditions in their demand letters. In Giovo v.
MacDonald, 791 So. 2d 38 (Fla. 2 DCA 2001), the Plaintiff and insurer exchanged several offers
and counteroffers. The insurer eventually agreed to meet all of Plaintiff’s settlement conditions
except a demand for loss of use of her vehicle. The plaintiff’s vehicle was a total loss. As to that
demand, the insurer offered a reduced amount. Plaintiff rejected the proposal and filed an action
against the insured. On summary judgment, the Trial Court held that a settlement agreement had
been reached as the claim for loss of use was not an essential element of the offer. The trial
court noted that Plaintiff’s car had been totaled and loss of use damages were, therefore, not
recoverable. The loss of use claim was not an essential element of the parties’ bargain. The
Appellate Court reversed. The Appellate Court stated,
Whether a particular aspect of an agreement qualifies as ‘an
essential term’ does not hinge on whether a Court could grant the
same benefit in a lawsuit. Id at 40
To reach a contract, the parties’ acceptance must contain an ascent to the same matters
contained in the offer. Accordingly, the insurer’s compromise on the loss of use damages acted
as a counteroffer, which Plaintiff could reject. This is the so-called “mirror image rule”.
2. Demand Includes Uncovered or Inflated Claims
The unreasonable terms relate to uncovered items or to inflated claims under other
coverages. As an example, a plaintiff may reasonably seek policy limits on a bodily injury claim.
With that demand, plaintiff may also seek an overly inflated amount for property damage. The
insurance company risks bad faith by contesting the property damage claim and, thereby losing
the opportunity to settle the bodily injury claim. Of course, the insurance company cannot simply
settle one aspect of a covered claim. In Sorocka v. Severe, 858 So. 2d 388 (Fla. 3d DCA 2003),
Plaintiff’s counsel issued a settlement demand for policy limits on the bodily injury claim and
$750 in property damage claim for lost property. The insurer delivered a release and check for
the policy limits but never accepted nor paid for the property damage claim. The insurer argued
that it was free to settle one claim and leave open the property damage aspect of the claim
because the demand did not specify both claims had to be accepted. The Appellate Court
disagreed noting that it failed to see how one of the two claims did not constitute an essential
term to the offer. The insurer could not pick the claims individually settling only one aspect of
the claim leaving them to file suit in small claims for their other claim. Id at 389. As is the case
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where the offer is two days late, where is the harmful conduct in the carrier paying the policy
limits and continuing to dispute a vague and inflated property damage claim if $750? Was bad
faith law really intended to prevent such conduct?

C.

Vague Conditions Identified as Set Up
1. Property Damage Coverage Without Bodily Injury Coverage

Plaintiff’s demand letters may also include ambiguous or confusing terms, or conditions
that seem impossible to meet. Recall that one of the insurance companies concerns in the Berges
matter: that a settlement could not be consummated without a personal representative and court
approval of the minor’s settlement. Berges, 806 So. 2d 504.
In Calhoon v. Leader Specialty Ins. Co., 2007 WL 4098840 (M.D. Fla. 2007), plaintiff’s
counsel issued a demand for “payment of all available bodily injury limits and $500.00 for her
property damage.” (Emphasis added). The demand letter also asked for financial affidavits from
the insured that would show the insured did not have assets with which to satisfy an excess
personal injury judgment. The Plaintiff’s counsel offered to settle all claims for the payment of
all available policy limits. The insured choose not to purchase any bodily injury liability
coverage. In light of the lack of coverage the company sought to settle the only claim that was
covered. The insurance company tendered the property damage demand of $500.00, but did not
address the claim for bodily injury coverage and did not provide the demanded affidavits that
related to that coverage. After the settlement was refused, the injured Plaintiff obtained a default
judgment against the insured of $11 million dollars and a bad faith claim was brought. The court
granted summary judgment to the insurance company in the bad faith action finding that the
insurance company had no duty to settle the uncovered claims. The court noted that because the
insured did not contract with insurance company to settle the bodily injury claim, the insurance
company had no duty to do so. The court also noted that the insurance company had not
undertaken the duty to settle, as it expressly notified the insured that it would not.
Prior to Calhoon the Middle District of Florida squarely addressed the issue of set-ups in
the case of Rodriguez v. American Ambassador Cas. Co., 4 F. Supp. 2d 1153 (M.D. Fla. 1998).
In Rodriguez, counsel for an injured pedestrian in an auto accident sent the insurance company a
time limit demand. The time demand offered to release the insured from all claims, both
property an personal injury, in exchange for a payment of $536.38 in property damages. As in
Calhoon, the insured in Rodriguez rejected bodily injury liability coverage. The insured did not
contract with the insurance company for any bodily injury coverage. In Rodriguez, the insurance
company did not meet the time demand and the pedestrian brought suit. When the lawsuit was
filed, the pedestrian did not ask for property damage and the carrier did not provide a defense.
In the subsequent bad faith action, the trial court held that without an express statutory or
contractual duty to defend, no duty exists. Rodriguez, 4 F. Supp. 2d at 1156. The court noted
that nothing in the record suggested the insurance company offered or implied to represent the
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insured against any personal injury claims. The court recognized the time demand for what it
was, a set up. In a footnote, the court also noted that a sincere attempt to settle both her property
damage claim and her extensive personal injury claim would have been “irresponsible.” Id. at fn
5.

D.

Plaintiff’s Refusal to Communicate or Provide Information

In Thomas v. Lumbermen’s Mutual Casualty Company, 424 So. 2d 36,(Fla. 3d DCA
1983), an insurer sent no fault benefit applications and medical authorization forms to the
claimant shortly following an accident. The plaintiff failed to contact the insurance company or
return the forms. Instead, he filed suit alleging negligence. Plaintiff then refused to respond to
discovery requests. The insurer unsuccessfully sought medical confirmation of the injuries from
the plaintiff or his attorney. Plaintiff’s attorney finally offered to allow the insurer to review
medical files at his office. Then he failed to return twenty-three telephone calls attempting to
schedule the inspection. Plaintiff’s counsel finally agreed to his client’s deposition, but then
cancelled it on short notice. At the same time, he demanded the policy limits.
Unable to verify the medical information, the insurer refused the offer. Only after
receiving discovery sanctions, the plaintiff served responses, including a production of medical
data. Once the insurer reviewed the data, it offered judgment of the policy limits. Plaintiff
refused.
The Court found that the insurer did not have to accept the medical information from
Plaintiff at face value. The Court failed to see what else the insurer could have done beyond the
efforts it made in requesting medical files, mailing no-fault applications to plaintiff, serving
interrogatories and noticing plaintiff for deposition. Id at 38. Even with these numerous
attempts, the court noted that the insurer’s conduct might have been “possibly somewhat less
than diligent,” however, it did not rise to the level of bad faith or fraud.
E.

Communications Constitute Counter-Offers

Plaintiff’s counsel will argue, that any call - even to clarify terms or seek information - is
a counter offer. They try to place the carrier in a heads-I-win, tails-you-loose type situation. As
a result, the claims representative, weary of this type of set-up, is loath to call, even to ask for
clarification of intentionally ambiguous demand terms. When they do call, they are put trough to
voice mail or are given the run-around, in an attempt to stall for time - as the days run out on the
time demand. When the inevitable bad faith action is brought, such attempts at communication
become a mere footnote in the “totality of circumstances” of considerations for the jury to apply
their 20/20 hindsight to.
In Ribich v. Evergreen Sales and Service, Inc., 684 So. 2d 1201 (Fla. 2d DCA 2001),
plaintiff was injured when his bicycle collided with the insured’s truck. The insurance adjuster
met with plaintiff at the hospital less than one month after the accident. He sent a letter offering
to pay the $50,000 policy limits with two conditions: the execution of a release and the execution
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of a no lien affidavit because plaintiff was in the military. The no lien affidavit required plaintiff
to affirm he had not been treated at any veteran’s hospital and not received any medical care at
the government’s expense. Approximately three months later, the adjuster received the executed
release, but the Plaintiff had not signed or returned the no lien affidavit. The adjuster told
plaintiff the insurer would not issue the draft without an executed no lien affidavit. The plaintiff
advised he would not execute the affidavit. Plaintiff’s counsel demanded the settlement check be
sent.
The insurer then proposed an alternative settlement condition that Plaintiff provide
medical authorizations - to insure that no military treatment had been rendered for these injuries.
Plaintiff’s counsel rejected this condition. Shortly thereafter, the insurer sent a $50,000 check to
plaintiff’s counsel unaccompanied by any letter or description. Plaintiff’s counsel returned the
check stating the offer had been refused because they would not execute the no lien affidavit.
The Court discussed the chronology of events, noting that plaintiff’s last offer to settle on
the terms of receiving the liability limits without executing the no lien affidavit was made on
February 9. This offer required the insured to tender the check the next day. Although
Plaintiff’s counsel and the insurer discussed the claim six days later, the record does not reflect
any offers or counteroffers at that time. Accordingly, on the day the insurer sent the check, there
were no outstanding settlement offers by either party. The delivery of the check without
requiring the affidavit evinced a new settlement offer which Plaintiff was not obligated to accept.
F.

Even minor deviations create bad faith

In Nichols v. Hartford Insurance Company of the Midwest, 834 So. 2d 217 (Fla. 1st DCA
2002), Plaintiff issued a settlement demand to the Plaintiff. The insurer responded sending the
settlement check and a release within the specified time frame. However, Plaintiff’s counsel
objected to the indemnification in the release and returned the settlement check. The insurer
responded by submitting the releases without the objectionable language. The Plaintiff did not
respond. The insurer then filed a declaratory judgment action to enforce the settlement
agreement. The Court held that implicit in the settlement agreement was the fact the Plaintiff
would execute a release but there was no meeting of the minds as to the indemnification included
in those releases. The Court reiterated that all of the details of the release do not need to be
absolutely decided as long as the parties agree on essential terms. The indemnification clause in
this case was an essential term. Id at 220, citing Robbie v. City of Miami, 469 So. 2d 1384 (Fla.
1985) (noting settlement agreement is enforceable even though the agreement fails to anticipate
every contingency). The Court found that the insurer’s removal of the indemnification language
in the release evinced a new settlement offer which the Plaintiffs were not obligated to accept.
G.

Inclusion in Release of Inconsequential Terms

The inclusion of the insurance carrier as one of the released parties on a standard release
has been held to be a counter-offer and a rejection of settlement, even when the insurance
company could not possibly have any legal liability to the tortfeasor. Courts have held that when
the (bad faith set up) demand includes language that the injured party will release the insured
only, inclusion of the carrier on the release is a counter-offer and a rejection of the settlement
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demand. Once this occurs, the door is opened to an excess verdict and the inevitable bad faith
case.
IV.

Bringing Fairness Back to Bad Faith Law

Some judges within Florida’s courts are beginning to notice and understand that bad faith
law has expanded beyond its original framework and that Plaintiff’s lawyers are perverting it
beyond its original intent. Courts have also begun to recognize the prevalence of tactics to set up
insurance companies for bad faith claims. Under the current case law, the courts have little
authority to rewrite bad faith law. However, the courts can do two things to bring bad faith back
into line.
As artfully noted by Justice Wells in his Berges dissent, courts can utilize logical,
objective standards for bad faith. Once these objective standards have been explained, the court
can then decide bad faith issues as a matter of law. This would prevent a jury from escalating a
de minimus deviation from a demand letter into a multi-million dollar verdict. The second step
the courts can take is to recognize and permit evidence of a set-up and comparative bad faith. If
the courts permit an insurance company to challenge the reasonableness of demands and to
provide evidence as to whether a plaintiff truly intended to settle the claim under the demand’s
terms, plaintiffs lawyers will be forced to ensure their demands can be justified and the failure to
adhere to the truly essential elements of the offer are significant from a damage standpoint.
Comparative bad faith - long since rejected, perhaps may be a useful tool for the courts to allow
to “level the playing field” a bit.
The difficulty with the judicial approach is time. The case law has developed, issue by
issue, over a period of almost thirty years. To resolve the many land mines caused by these
decisions may take just as long. The better approach would be for the legislature to step in and
define these objective standards for the courts. At the same time the legislature could implement
a requirement for a civil remedy notice in third party cases. Florida law already requires a civil
remedy notice for first-party insurance claims. §624.155 Fla. Stat. The civil remedy notice if
properly defined and specific, notifies the insurer of the potential bad faith claim and provides
the insurer the steps can be undertaken to correct the alleged violation. The civil remedy notice
also gives the insurer a safe harbor period to correct the alleged bad faith. If the true reason for
bad faith law is to prevent dishonest and unfair tactics of insurance carriers in the settlement of
disputed claims, the Civil Remedy Notice would address these concerns. The civil remedy
notice would operate to provide a means to “correct” the concerns raised by Plaintiffs without
resort to arbitrary time demands and confusing settlement terms.
These steps can bring the law back to its supposed intent to enforce the insurance
company’s duty to act fairly and honestly to its insureds.13 These steps will also serve to reduce
13

Florida’s standard Form Jury Instruction, MI 3.1 notes:

An insurance company acts in bad faith in failing to settle a claim when,
under all of the circumstances, it could and should have done so, had it
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litigation costs and encourage settlements. Most importantly, these steps will add a level of
certainty to allow insurance companies know the risks involved in writing insurance.

acted fairly and honestly towards its insured and with due regard for their
interests.
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ADVOCACY IN THE AGE OF INSTANT GRATIFICATION:
BECOME YOUR WIRELESS JUROR’S BFF
INTRODUCTION
“Just Do It,”“Got Milk?,”“Like A Rock,” “Good to the Last Drop,” “It’s the Real Thing,”
“Mmm Mmm Good,” “The Ultimate Driving Machine.” When you hear a slogan or a tagline, a
company wants you to think of its company and product in a positive way (positive word
association). For the same reason Madison Avenue uses “branding,” trial lawyers should use
“power themes” to sell their ideas to a jury. Although the concept of branding started with
consumer products, it has proliferated into non-traditional areas (celebrities, news personalities,
professional businesses, hospitals, etc.) and anywhere there is competition to capture market
share.
The same factors that make a slogan or branding campaign effective also apply to
developing an effective trial theme. A trial theme conveys a simple, powerful, memorable,
message to the jury that leads them to the outcome your client desires. Your message needs to
connect with your audience. I have published in the past on how to develop and deliver winning
trial themes in high profile litigation.1This paper, however, will not concentrate on the message
your (power theme), but rather on the audience you must persuade, “The Modern Jury.”
KNOW YOUR AUDIENCE
Who is it that you have to convince? What sells in Philadelphia does not necessarily sell
in Baton Rouge, Louisiana and what sells in Los Angeles at the “bank”does not necessarily play
“Utilizing Technology for Winning Trial Themes in High Profile Litigation,” Gloucester County Bar Association
and “Winning Trial Strategies,” Lexis Nexis 2010. Please refer to those papers on how to develop and implement
effective themes.
1

1

well in Buffalo, New York. A good trial attorney must be schooled in courtroom psychology,
the art of persuasion, group dynamics, decision making, storytelling, theatrics and a host of other
disciplines.
A “power theme” must connect with a juror’s life experience: educational, gender,
socioeconomic, multi-cultural and generational differences.

This paper will discuss the

generational dynamics component with regard to modern juries. Will classic defense trial themes
centered on principles like “personal responsibility,” “plaintiff overreaching and greed,”
“alternative causation,” “common sense,” “misuse of a product,” “sufficiency of warnings,”
“limited corporate knowledge” work with modern juries?
THE MODERN JURY
A majority of the jurors on a modern jury are members of Generation X and Y. That is,
jurors born between 1965 and 1982 will comprise the largest group of your panel. Their core
values and life experiences are dramatically different than the Boomers and the Greatest
Generation. You need to understand how they learn and make decisions if your “power theme”
is going to connect with them. Generational dynamics is but one factor of a multitude of factors
that affects a person’s core values. Other factors include socioeconomic, demographic, race,
gender, education, family structure, religion and political affiliation, regional influences and
current societal events (housing and economic crises, 9/11, catastrophes, etc.)2

Once you

understand those factors, you will need to consider how group dynamics may influence the
actual verdict a jury renders. Another recent shift in juror composition and foreperson control is
Pew Studies on Millenials, Religion, Families, Minorities, Education are very enlightening statistically on these
topics and many of the statics set forth herein are sourced from their research publications of February 2010 and
Supplements 2011 and 2012 (pewresearch.org). The other major sources is U.S. Census Bureau Report 2010 and
Federal Data Bank 2012 (www.census.gov).
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that women command a larger presence on the jury and are more often called upon as the
forepersons.The National Law Journal, in its article, “The Female Factor”, May 18, 2009, first
reported on this emerging factor. This rise of women in power roles has transformed the family
(forty percent of women out earn their husbands), business (there are record numbers of women
CEOs), education (more women earn college degrees than men), and economics (majority of
women in their 20s out earn their male counterparts). This will become even more of a factor in
the future as the power of women dominates Generation “Y.”
THE PLAINTIFF STACKED JURY DECK AND DEFENDANTS NEUTRALIZING
STRATEGIES
Plaintiff’s counsel’s task is much easier than the defense attorney’s because from the
start, jurors tend to identify with the individual more than with the corporate entity or the
corporate defense team. People naturally feel sympathy towards the injured and his or her family
and want to reach out and help. Think of the public’s reaction to the victims of 911, Hurricane
Katrina, the Indonesian tsunami and the Joplin tornadoes. People want to help, and juries know
that they are in a position to do so. Governmental studies have highlighted that people are more
generous and not as cost-conscious when they are distributing other people’s money (“OPM”).
We see that in government spending, expense reports, tax write-offs, higher education, hospital
and institutional spending, etc. “Spending Other People’s Money: What Professors and Doctors
Have in Common,”January 27, 2012, David Whealan, Forbes Magazine and The People’s
Money, Scott Rasmussen, Threshold Editions, Simon & Schuster 2012. Plaintiff’s counsel also
has an easier script, one that has been presented over and over again in Hallmark cards and 1800-give now ads on television. Plaintiff’s counsel also knows that 45 percent to 65 percent of
the jurors, depending on the industry you represent, already have a bias against your company.
Plaintiff’s themes will capitalize on that stacked deck with the jury, you can count on it.
3

Sound pretty bleak for the defense? Should you just get out the checkbook and settle?
The answer is NO. Great defense trial attorneys prevail despite those odds. In fact, statistically
speaking, when one analyzes jury verdicts, it is encouraging to see the high number of defense
verdicts and reasonable plaintiff’s verdicts. The outlier verdicts hit the headlines and control our
psyches. Tort reform continues to bring fairness and equity back into the judicial system. Even
if one looks at Philadelphia, (the number-one judicial hell hole in the country for 2011, as
defined by the American Tort Reform Association)the jury results are not as disturbing as you
may think.
The average Philadelphia jury verdict for damages fell 31 percent in 2011. Average
verdicts decreased from $1.49million in 2010 to $1.02million in 2011. The highest jury verdict
in 2011 was $23million while the lowest was $1,000.00.
In 2011, there were a total of 32 verdicts over $1million, down from 36 the previous year
and 27 in 2009. These 32 awards made up close to six percent of the 278 jury verdicts and 258
judicial findings. The average for plaintiffs’ judicial awards was $266,181, with a low of $186
and a high of $15million. The juries and jurists sided more often than not with plaintiffs, but not
by much. 51.4 percent of jury verdicts were in favor of plaintiffs (143 v. 135), and 53.5
percentof judicial verdicts were in favor of plaintiffs (138 v. 120).In Philadelphia defendants
should push for more jury trials in the future as a result of the passage of the Fair Share Act
which dramatically changed the joint and several liability law. No longer will a one percent
finding of liability expose a defendant to 100 percent of the verdict.
The key is to pick your battles and once you do to develop and implement a proactive
litigation strategy. Developing an effective defense theme that connects with the jury is critical
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to increasing your success rate. Know your jurors. Jurors tend to speak positively about the
process only after a jury trial is concluded. Most begin their servicenot wanting to be there. You
are taking precious time away from their families, careers and normal routines. You have just
forced them into a position that they would rather not be in: they are responsible for deciding the
outcome of a dispute that will have real-life consequences for real people over a lifetime. You
will force them to take positions and discuss intimate issues with strangers. Always remember
that, respect it, and deal with it. Generation X is especially frugal with the time you are getting
from him/her. They demand “me time” and “family time.”Let’s meet the majority of those
jurors comprising the modern jury, Generation X and Y.
The generational makeup of today’s jurors is dramatically different than when I started to
practice law in 1985 and even 1995.
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Chartsby Dr. Mary Noffsinger, Courtroom Sciences, Inc. (data derived from U.S. Census
Bureau www.census.gov/compendia/statab/ and http://factfinder2.census.gov).
The United States adult population consists of:
Baby boomers (age 47-65) – 80 million people
Generation X (age 30-46) – 47 million people
Generation Y (age 18-29) – 76 million people
Therefore, sixty percent (60 percent) of your potential jurors could come from the
Generations X and Y. Juries will still have individuals from the GreatestGeneration (66 and
above) but those numbers continue to shrink.
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Generational differences arise because individuals are shaped by the life experiences they
have during their formative years (nurture). Therefore, it is important to understand the key
events of each generation and how those events may have influenced their core values. Some of
Generation X’s major life experiences include: the end of the Vietnam War, the Watergate
scandal, the dot-com rise and burst, end of the Cold War, HIV and AIDS, the rise of personal
computers and the internet, the OJ trial and LA riots, Y2K and a “not-my-fault,”“me” society.
Generation X individuals tend to be alienated and loners (but independent and resilient),
overeducated (extremely entrepreneurial), underachieving (demand work/home/life balance),
apathetic (ambivalent) and cynical (realistic and skeptical). Studies have shown that members of
Generation X tend to prepare for the worst and speak their minds.3
Remember Generation X had been coined slackers.

Their attitudes have been

characterized as being disrespectful, cynical and defiant as to authority. In light of these traits,
trial attorneys should refrain from attacking plaintiffs who do not diligently look for work post
injury, have a checkered work history or do not follow the rules (at work, on products, etc.) as
more likely than not those themes will not resonate with them. Generation X has had a fluid,
fragmented and disrupted vocational career with numerous employers and are the children of
parents who have the highest rates of divorce and downsizing. This instability and lack of
certainty affects their outlook. They will not be overly sympathetic to plaintiffs’ who exaggerate
the disruptive effect of an injury on earning capacity or the need to change vocations. Also, an
expert’s academic credentials mean less to a Generation X person than the expert’s achievements
earned and their work experiences. Make sure you highlight those attributes of an expert to
connect with Generation X.
What’s Next Gen X, Tamara Erickson and Beyond Generation X, Claire Raines.

3
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Generation Y’s life experiences include:

high school violence and shootings, toxic

scares, numerous corporate and personal scandals (Enron, Madoff, Spitzer, Weiner, Woods),
terrorism activities and U.S. response (9/11), the proliferation of smart phones, iPads, iPods and
information/entertainment technology, social media (Facebook, Twitter), the death of videos,
landline phones and most importantly, the transformed flat to recessive economy. Generation Y,
ages 18 through 29, tends to be naïve (optimistic), hyper educated, fast multi-taskers and
resourceful (whiny Peter Pans - nurtured by helicopter parents), underemployed, demanding
(self-confident, everyone was a winner and got a trophy), poor communicators (socially digitally
connected, distractible and short attention spans).4
Generation Y quickly processes information in snippets while multi-tasking. A trial
attorney must ensure he or she is concise and to the point and does not bore or waste Generation
Y’s time, otherwise you will lose them. As a student of internet research, Wikipedia and blogs,
Generation Y very rarely challenges the reliability and source of information. This can be a
challenge for a defense attorney who has to attack the credentials of a plaintiff’s expert, the
foundation of an opinion or the soundness of plaintiff’s science (junk science). Also, Generation
Y is suffering the most of any generation from the latest economic crisis. Consider we have the
most educated generation graduating into a job market which has the lowest number of new jobs
requiring a college degree or above. They played by the rules (went to school, worked hard,
graduated) but did not obtain the rewards (a job in their field of studies). They will have little
sympathy for most plaintiffs and only the truly severely injured or damaged will get their
attention. However, despite their career disappointments, they believe they are an entitled
“Generations X and Y: Communication in Today’s Litigation Environment,” Dr. Mary Noffsinger; Millenials
Rising: The Next Generation, Neil Howe, William Strauss and R.J. Malson; Millenials: Connecting to American’s
Largest Generation, Thom S. Rainer and Jess Rainer; Millenial Momentum: How a New Generation is Remaking
America, Morley Winograd and Michael D. Hais.

4
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generation (dotted on by helicopter parents and everyone gets a trophy mentality).

The

entitlement character juxtaposed by their under and unemployed status creates a Jekyll and Hyde
dynamic.
Dr. Mary Noffsinger of Courtroom Science, Inc. (Litigation Psychology), reported in
“Generations X and Y: Communication in Today’s Litigation Environment”that there are certain
consistent generational values that hold true.

Understanding these generational profiles can dramatically improve your ability to
connect with these jurors. It should guide you in tailoring your message so that it resonates with
jurors’ pre-existing beliefs and attitudes. Credibility is essential for being effective in front of a
jury. One’s credibility is greatly enhanced when a juror feels they can identify with you and
your theme. When the jurors believe you know him or her, they will open up and be ready to
receive your message. Generation X and Y are receptive to short, concise and simple messages
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that are reinforced with demonstrative exhibits (animations, photos, videos, illustrations, graphs).
To effectively communicate with Generation X and Y, counsel needs to: be concise and to the
point, infuse an element of entertainment, deliver a technologically savvy message, have no
downtime, and reinforce their points with examples and analogies that resonate with jurors.
AN EXPERIMENT TO TEST THE LITERATURE ON GENERATIONAL BASIS
In April of 2012, I, along with David Governo of The Governo Law Firm and Dr. Mary
Noffsinger of Courtroom Sciences, Inc., conducted a jury focus group to test whether or not the
literature held true on generational findings. In testing the literature, we:


Developed a personal injury fact pattern which would highlight key generational
difference.



Presented that fact pattern in a mock trial/jury focus setting.



Conducted voir dire with typical jury voir dire questions and supplemental
questions that would expose feelings on generational value differences as defined
by the literature. Reduced the panel from 20 jurors to 12 (four jurors each for
“Boomers,” X and Y).



Presented openings, then three issues (warnings/product defect, causation and
damages)



Divided jurors into generational groups (unbeknownst to them) and asked them to
deliberate each issue and answer several key questions on each issue – for
example, was the product defective? Was the warning defective?
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Presented closings, then asked them to deliberate as a group(all generations
together) to see how group dynamics effected generational biases, if at all
(amazingly the jurors never realized how they were segregated).



Closed with a jury focus group question-and-answer session.

The focus group was done at CSI’s facility in Dallas, Texas. This was the fact pattern
utilized:
NANOSILVER FACT PATTERN

Plaintiff: John Murphy (“Murph”), 33 years old, union construction laborer – heavy highway.
Beautiful wife Julie and four beautiful children, Alexis - 11, Ben – 7, Claire – 7 and Evan - 5.
As a union laborer/construction worker his average yearly salary for the past three years was
$47,000 (2011), $45,000 (2010), $42,000 (2009) and $40,000 (2008). He receives full benefits
including health, eye care, dental, disability and life insurance.

Product: Sun-Safe construction wear. Sun-Safe shirts and construction clothing are the perfect
products to shield construction workers from the hot sun and its cancerous rays. They are the
perfect products for people who work outdoors and who have fair skin, susceptibility to skin
cancers, and autoimmune skin conditions. There are no warning labels that the product contains
nanosilver, the main Sun-Safe product component. However, there is a warning that the shirt
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should not be worn in conjunction with sunscreens and suntan lotion. The company is aware that
sunscreens cause nanosilver to leach out of the product. Murph used a sunscreen product prior to
putting on his shirt. Other construction workers on the project wore Sun-Safe shirts without
incident. However, several workers did develop a staph-related infection (flesh-eating bacteria)
which resolved with a cocktail of antibiotics (oral and topical) and steroids.

EPA Conditional Approval: On January 26, 2011, the EPA gave Sun-Safe conditional approval
to use nanosilver in its textile products, (Sun-Safe sought approval although there was no
requirement by the manufacturer to register the product or get EPA approval).

Plaintiff Injuries:OnJanuary 15, 2012 plaintiff, after wearing his Sun-Safe shirts for three
months, reported the following complaints to his doctor: a slight skin discoloration, followed by
burning, peeling and itchiness in his skin andeventually leading to a degloving of his upper hand
and forearm. Also, the skin on his neck, shoulders and back started to peel and he experienced
extreme relentless itchiness. Recently, there has been a deterioration of the skin and muscles in
his feet, along with bone fractures, confining him to a wheelchair. Despite doctors’ treatment of
numerous topical ointments, steroids and antibiotics, his condition has worsened.The most severe
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damage occurred to his left hand and forearm, where there was degloving and deterioration of
skin, tendons, nerves and muscles. Also, plaintiff’s feet have deteriorated to the point where he
can no longer ambulate and faces amputation. Plaintiff’s condition has plateaued; however, he is
left with scarring, permanent loss of function of his left arm (which was his dominant arm),
inability to ambulate and a sun sensitivity and extreme itchiness on his arms, back and chest area.
Plaintiff can no longer work in the construction trade and has limited transferrable job skills. He
has a past and future lost wage claim of $1.5 to $2.2 million, past medical costs of $525,000 and
future medical care of $6.8 million, predominantly for plastic surgery (skin grafts), nerve and
tendon surgeries, potential amputations of his feet, left hand and forearm (six different
procedures), and assisted living/life care cost, counseling and prescriptions.

Alternative causation: Plaintiff had preexisting sun sensitivity and precancerous and cancerous
skin cancer spots removed from his hand and forearms in the past three years. Also, several
construction workers on the project had developed skin strep infections(flesh eating bacteria)
which resulted in skin damage, but which ultimately were cured with a battery of high-dose
antibiotic cocktails.
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The Scientific and Medical Literature: There are no governmental or industry standards or
regulations that apply to nanosilver exposure. There are no documented, peer-reviewed articles
that nanosilver can degrade and damage human skin, muscle, nerves and tendons. However,
there are numerous animal studies that nanosilver can migrate and deposit over time in subdermal areas and cause destruction and degradation of skin, muscle, tendons and nerves, and
translocate to an animal’s extremities (similar to neuropathy). There are also anecdotal case
studies that nanosilver prevents and protects various flesh-eating strep bacteriafrom responding
to antibiotics.

Plaintiff’s experts in the following areas:



Warnings



Nano Toxicology



Epidemiology



Infectious Disease



Surgery



Economy, Vocation and Life Care
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Defense experts in the following areas:



Warnings



Nano Toxicology



Epidemiology



Infectious Disease



Surgery



Economy, Vocation and Life Care

Jury Must Find:

(1)

Was the product warning defective and the product defective?

(2)

Was the product defect the cause of plaintiff’s injuries?

(3)

What amount of damages, if any, would fairly compensate Mr. Murphy?

VOIR DIRE
We then chose pre-prescribed voir dire questions and posed them to all 20 potential
jurors to determine whether or not generational biases held true. We videotaped the questionand-answer sessions with all 20 individuals, who were asked essentially the same type of
questions so we would have uniformity and consistency amongst the potential jurors. The voir
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dire focused on each of the jurors’ respective values on personal accountability, social media
use, legitimacy of medical studies, effectiveness of product warnings and whom they serve,
corporate bias, governmental regulations, lawsuits, entitlements, and numerous other topics. We
then eliminated eight of the jurors and purposely left four jurors from each generational group
(Baby Boomers, Generation X and Generation Y).
CASE PRESENTATION
After the voir dire was completed and the jury selected, we made a case presentation. To
ensure that neither my nor David Governo’s personality affected the outcome of the trial, we
formatted the presentation so that I did both the plaintiff’s and the defendant’s openings. David
then presented the plaintiff’s and defendant’s cases on causation, then on warnings. After each
presentation was made, the jurors deliberated by generational groups (they were not aware how
they had been divided). Their deliberations were videotaped. We then presented the plaintiff’s
and defendant’s positions on damages and their closing arguments. The jury, as a full group,
deliberated, and we recorded jury group dynamics and how that affected generational
differences. After the jury came to a conclusion regarding the ultimate outcome, we then posed a
series of questions to elicit individual and group responses on key issues regarding the case that
would give us a deeper understanding of whether or not generational studies were consistent with
juror beliefs.
THE RESULTS
The preliminary results of the study will be highlighted in the “Advocacy in the Age of
Instant Gratification: Become Your Wireless Juror’s BFF,” presentation at the Federation for
Defense and Corporate Counsel Summer session in Whistler, British Columbia. Additionally, a
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paper will be published within the next six months on this topic by David Governo, Dr. Mary
Noffsinger and me.However, generally speaking, the literature was fairly accurate. Your “power
themes” and method of delivery should be mindful of the literature on Generation X and Y’s
core values and how they learn. Also, we continue to mine data from the original Dallas focus
group, numerous jury focus groups, mock trials and juror interviewswe have conducted in our
practices and hope to publish those results in the future. I will share with you one result on
damages - BEWARE THE X.Also, on liability Generation X and Y had strong anti-corporate
biases, the sense of entitlement was strong (if one is hurt regardless of fault a person should be
compensated), and personal responsibility and accountability of a plaintiff was a minimal to nonfactor in their decision making.
COMMON THREADS WITH ALL GENERATIONS
There are common threads that are true with most jurors: countless studies have revealed
that a great percentage of jurors have a preconceived bias that you are unlikely to change,
regardless of the oath the jurors just took. Our study validated that concept – those who lean far
one way or the other do not straighten and balance the scales of justice before they decide. Your
battle is for the hearts and minds of the undecided, neutral and “I don’t know” jurors. They are
your swing vote. Think of the wife who believes that her husband will change after they get
married. It almost never happens. Likewise, staunch Republicans or Democrats are not going to
change their party vote on Election Day, regardless of the issues. Elections are won by capturing
the moderates and the undecided. Juries are won by providing defense-biased jurors with
evidence they can utilize to sway the neutral jurors during deliberations, and by neutralizing
plaintiff-biased jurors so they do not want to jump into the fight.
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As defense counsel, you need to understand each juror’s preconceived impressions of
your client, its product and its industry and develop a theme accordingly. Obviously, you are not
going to center the theme of your case around your client if you represent a slumlord in a
childhood lead case. Your theme and attack in that instance should be all about the science
(dose, diagnosis, alternative causation and measure of damages). Defining and focusing the
issue is key in developing effective themes.Also attacking a plaintiff for not finding work postaccident in a personal injury case or post-termination in an employment case will not be effective
with Generation Y who is the most unemployed and underemployed generation in the U.S.
Jurors develop an impression of an attorney and client within the first 10 minutes of trial
or even before. Recently in a trial in front of Judge Suter in Burlington County, New Jersey, I
had a juror tell me after several weeks of trial that she knew my client was right before she heard
any of the evidence. Although I prevailed, I understood I had nothing to do with convincing her
to vote in my client’s favor; however, in retrospect I think there was a lot I could have done to
sway her to be neutral or on the plaintiff’s side.
A majority of jurors decide their case preliminarily during opening statements; your
theme needs to be clear and persuasive from the start. In fact, it should be delivered before
words are spoken, during voir dire and with every opportunity thereafter. After your opening, a
juror may see the evidence thereafter with an altered vision crafted by counsel’s opening. A
great example of this filter through which we view data is how dramatically different CNN spins
the news from Fox. Their goal is to shape how you see current events. They want you to adopt
their perception of reality.

Make sure your opening influences the hearts and minds of

Generation X and Y so they will analyze the evidence as you desire. They are more ready to
believe and accept evidence that validates their preliminary intuition and ready to reject or not
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even hear evidence that contradicts it.

Knowing generational characteristics helps you

understand your jurors’ mindset, which is important for you to understand how your theme will
be filtered by them.
Remember, simple, concise, highly visual and powerful facts that coincide with thejurors
core values and gut sense of fairness wins the day. Common sense analogies that strike a chord
with their own life experiences are readily accepted as being true. Your theme needs to hit those
chords; the Generation Y and X chords and inter-generational chords.
SIZMATIC CORE VALUE, INSTITUTIONAL AND FOUNDATION SHIFTS IN THE
U.S.
There has been a sizmaticshift over the past 7 years of some of the basic foundations,
institutions, demographics, economy, education and core values in the U.S.

Knowing and

understanding why these shifts have occurred is important for a trial attorney to be effective.
Just understanding generational differences and group dynamics is but just one of many
components that a good trial attorney must grasp.

Remember, these shifts will influence

Generation Y the most and X secondarily. Consider the following cross generational changes in
society:5
THE FAMILY AND GENDER
The family unit by most psychologist, sociologist and political scientist is the most
influential factor in shaping one’s core values. It is the foundation from which one launches
from to morph into their personal adult identity. As the family unit shifts, so does people and
I do not take a position on whether the shifts are good or bad, wrong or right. As a trial attorney you must know
they exist and how those shifts may affect how receptive your theme plays with a jury. Right after 9/11, trial
attorneys shifted their themes accordingly. Togetherness, civility, oneness, can do, resilience, we will endure and
rebuild became the mantras. Certain cases, injuries and damages at issue seemed trivial in 9/11’s aftermath but any
case effecting family relationships were elevated to new heights.

5
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societies’ core values. Also, the family unit affects poverty levels, incidents of crime, children’s
education level, earning capacity, and life expectancy. Consider the following statistics on how
families have changed. In 1960, 68 percent of all people in their 20s were married. In 2011 23
percent of all people in their 20s were married. In 1960, 82 percent of the adult population was
married; in 2011 only 51 percent of the adult population was married. Does the dramatic drop in
marriages matter to a trial advocate? Presently, 60 percent of births occur outside of marriage
(with the highest percentage being for Generation Y). Seventy-five percent of African American
children are borne outside of marriage. Ninety-two percent of college women have births while
in wedlock. New York Times, “Family Dynamics”, Jason DiParla and Sabrina Tavernson,
February 17, 2012.

Presently 65 percent of married women work and 51 percent of the

workplace are women. Forty percent of women earn more than their husbands and single
women in their 20s with no children out earn their male counterparts. More Generation X and Y
women have higher degrees of education than their male counterparts. 2012 Statistical Abstract
The National Data Book (www.census.gov) and The Richer Sex, Linda Mundy. People are
delaying marriage by 9.3 years from the marriage age in the 1950s. More Generation Y college
graduates and young adults move back in with Boomer parents then at any time in the past sixty
years.
The definition of a family is dramatically different than the 1950s and 1960s. Leave it to
Beaver, The Waltons and Eight is Enough is no longer the norm.

Will these new dynamics

effect how jurors decide cases? They will certainly have a major effect on molding Generation
Y’s mindset. A lawsuit is all about norm deviation. Liability is based on the deviation from the
accepted norm (standards, regulation, duty, accepted product safety, fairness or conduct, a
contract term). Damages are measured by the deviation from the pre-incident “at issue” norm
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(function and pain, earning capacity, medical bills, property damages, commercial harm,
economic consequences, benefit of the bargain). That is why knowing shifts in “the acceptable
norms” is so important. That degree of the shift for Generation Y is dramatic. It has and is
molding their core values.
RELIGION
Generation Y is the least religious of any generation: Sixty-five percent report never or
only rarely attending religious services. In 1950 near zero percent of the population reported that
they had no religious affiliation.

In 2012 the Gallup poll reported that 16 percent of the

population identifies with no religious affiliation. That Gallup poll mirrors recent studies of
statistics on religion in America Pew Forum on Religion (www.pewforum.org religion reports).
Additionally, those actively practicing a religion of those that have a religious affiliation
continues to dramatically decrease. Catholic numbers for new priests and nuns continues to
decline, and the same is true for the numbers of rabbis and Protestant ministers. On June 13,
2012, Pew Survey reported 32 percent of millenials doubt God’s existence, a dramatic drop in
five years and over 70 percentof Generation Y considers themselves “spiritual” as opposed to
having a specific religious affiliation. Also, the percentage of the U.S. population practicing non
Judea-Christian based religions continues to grow.

Formal religion in the U.S. created

communities where moral standards were defined, thought and practiced. They also became a
community/social gathering place, safety net and support group and moral compass for their
congregations. As those institutions diminish what will emerge in that vacuum and will it affect
how your jurors decide cases. Again, Generation Y will be most influenced by this dynamic.
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ECONOMICS AND EDUCATION
Unemployment and underemployment are greatest amongst Generation Y and minorities
suffer greater. Only 54 percent of 18-24 year olds were employed as 2011 ended; hourly pay for
college graduates is declining, student debt exceeds $1 trillion and for the first time exceeds total
credit card debt. Long term unemployment is at its highest rate since the depression, home
ownership the lowest in thirty years, more people are on food stamps than ever, and the national
debt is at its highest percentage of GDP since WWII. Since January 2008, the U.S. has 4.6
million fewer jobs and the percentage of total jobs that are only part time has grown. In the past
few years the national debt: rose more in 3 years than the preceding 8 years; $4.9 trillion. The
national debt was $10.626 trillion (in 2008) and now is $15.566 trillion. Generation X and Y
will get stuck with all of those bills.
College and Graduate students are in greater debt than Boomers and X’s coming out of
college. Generation Y is the first generation that will not do better than its parents economically.
Since 2008, only 27 percent of high school graduates have a full time job. Sixty-one percent of
college graduates (1.5 million grads 2012) who are employed have a job that does not need a
college degree. The Atlantic Journal reported on April 23, 2012 that 53 percent of college
graduates are jobless or under employed. Since 2000, the number of Americans under 25 with at
least a bachelor’s degree has grown by 38 percent.

However, only three of the top 30

occupations with projected job openings by 2020 will require a bachelor’s degree or higher.
Over the past five years, our law schools cranked out lawyers at record numbers with a
diminishing job market. The Wall Street Journalreported on June 13, 2012, that roughly one out
of three law school graduates in 2011 are unemployed or not employed in a law related job that
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requires a legal degree. Also, workers are delaying retirement on average by 7.8 years due to
their diminished net wealth (housing value, retirement investment) and skyrocketing healthcare
costs. There has been a 40 percent decrease in the average household’s wealth in the past three
years.

The manufacturing industry has transformed to a service/information industry and

globalization has shrunk the world to the point where adverse economic vibrations in one place
in the world have ripple effects around the globe.
The aforesaid factors have shaped and been shaped by the rise of Generation X and Y
into the political, economic, corporate and educational arenas. Think how these facts may affect
your jurors. Adjust your theme accordingly so you connect with this dominant force on the
juror. Keep your pulse on these trends and how they may continue to shape and influence your
jury. Do not have a failure to communicate due to generational differences or societal core value
shifts.

Now more than ever it is critical to conduct individual exploratory strategic

questioningduring voir dire, social media and internet searches and monitoring of prospective
and actual jurors, courtroom profiling and juror assessments.6 Supplementing your general
knowledge of traits and core values of Generation X and Y with specific individual knowledge
of jurors is crucial to being successful in the courtroom.

Please see my publication "Using Social Media: Creative Investigation and Trial Strategies in Toxic Tort
Litigation,”Emerging and Environmental Claims Managers Association, April 2011 (available upon request).
6
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The Impact of the Affordable Care Act on Traditional Healthcare
Relationships
by Tyron Picard, Principal, The Picard Group;
Special Counsel, Roedel, Parsons, Koch, Blache, Balhoff & McCollister
Overview
The Affordable Care Act’s passage in Congress cemented a fundamental restructuring of
the healthcare delivery system in America, which originated earlier in the decade and is
anticipated to evolve over the next decade. Prior to the ACTs passage, only small pockets
in the insurance and health system areas had begun efforts towards accountable care
and measurement of patient outcomes. As a result of the Act’s passage, and its core
elements being replicated in State Medicaid Plans and the private insurance sector, new
business models will be needed to be a viable U.S. healthcare provider. This change will
apply particularly to hospitals and physicians, but will affect all healthcare providers
that render acute and chronic care.
The two words to best describe the future of the healthcare industry in America over
the next ten years are “Integration and Consolidation”. Integration and Consolidation
will occur across many spectrums in healthcare, and come in many shapes and forms.
The fundamental core of the Affordable Care Act is the Federal government’s belief that
thru consolidation and clinical integration of healthcare services, there will be greater
accountability with respect to patient outcomes, and thus allow care to be rendered in a
more cost effective fashion.
Currently in the United States, total expenditures on health as a percentage of Gross
Domestic Product is at 18 percent. On the current spending trajectory, that number
would reach 26 percent of GDP by the year 2024, and 32 percent of GDP by the year
2032. By comparison, the Gross Domestic Product expenditure on healthcare for
Germany, Canada, The Netherlands, New Zealand, Australia, and England are all
currently in the range between 6 and 9 percent! The United States has not been in that
range since 1980. By fundamentally reshaping the payment model for healthcare in
America by “rewarding” those providers which deliver risk-adjusted improved outcomes
on patient’s, the Federal government will change the healthcare payment paradigm with
“Value Purchasing”, which will “reward value, not volume”, in the delivery of healthcare
services.
This article will analyze the anticipated changes associated with this fundamental
restructuring of healthcare relationships along the spectrum of care, based upon this
change in the payment paradigm. These anticipated changes may shed light on what
lawyers who practice in any of those affected areas (healthcare, compliance, human
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resources, transactions, mergers & acquisitions) might expect over that period of
evolution in the American healthcare delivery system.
How did we get here?
The “fee for service” payment model of the current healthcare system has led to a
number of consequences that cannot be addressed without systemic change. The design
of the current system financially rewards a provider for only the volume of patients
treated, without regard to quality of care. In order to increase profits, healthcare
providers are forced to focus on the volume of patients that are cared for rather than the
quality of care that they provide to their patients. Other than those which have been selfimposed, health care providers have historically had very few, if any, quality indicators
associated with the payment they receive (from Medicare, Medicaid or private
insurance).
In the past, there has been no single point of care coordination or proactive decision
making regarding care of patients by a single accountable provider or entity. This fact
has meant that providers were typically reactive in nature, and tended to treat diseases
after they had arisen, rather than promoting preventative measures which emphasized
close and constant monitoring of an individual patients’ progress or regression. This
model has led to patients, especially those with chronic conditions (congestive heart
failure, diabetes, asthma), having a medical treatment history that may span over a
number of physician practices. Whenever a patient sees multiple physicians for the
same illnesses or symptoms and the physician does not have the benefit of the patient’s
treatment history, redundancy is an inevitable result. This model also led to
inefficiencies and costly duplication in areas such as repeated testing, and frequent
hospital readmissions, all for the same unmanaged and uncoordinated diagnosis.
Managed Care and Accountable Care Organizations: Are they the right
cure?
In the future delivery model, providers who can provide integrated services that
prioritize prevention and wellness are looked upon favorably. In this light, Congress has
enacted the Affordable Care Act, which adopts a series of delivery system reforms
designed to improve health care quality, improve health outcomes and reduce costs
through increased coordination. Under this system, Accountable Care Organizations
(ACOs) provide a framework for doctors, hospitals, and providers to receive incentives
for their efforts to increase the coordination of care for patients. Unmanaged and
redundant patient care, particularly for chronic care patients, has led to increased costs
for insurance providers and patients alike. The goal of coordinating care through ACOs
is to cut down on medical errors, avoid duplication, improve a patient’s quality of care,
and reduce hospital readmissions, thereby lowering costs. This would be done through a
multitude of systemic changes.
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First, a full range of healthcare providers, from primary care physicians, to hospitals,
to home health care providers, etc., will form a symbiotic relationship within an ACO
with the goal of providing coordinated care that adopts a patient-centered approach.
Second, the ACO will agree to manage the health care needs of at least five thousand
Medicare beneficiaries for three or more years. Finally, ACO provider members shall
work together(rather than act as opposing forces as they sometimes currently do) to
create a seamless delivery system that follows the patient from a doctor’s office, to a
hospital, to a long-term care facility and between visits.
In order to function in and join an ACO, providers must be able to provide integrated
services to their patients. Cost efficiency and improved patient care are not the only
benefits desired from the formation of ACOs. Providers that belong to an ACO will now
have a financial stake in the improved outcome of the patient. In exchange for working
together and managing the patients’ care, Medicare providers are incentivized with a
share of the savings which will be rendered from efficient, managed and non duplicative
care. Overall, the Medicare Shared Savings Program will reward ACOs that lower health
care costs while meeting quality of care performance standards. Rather than being
rewarded financially based on the volume of tests or procedures performed, the amount
of return will depend on whether the ACO meets or exceeds quality performance
standards. These include factors such as: patient/caregiver experience of care, care
coordination, patient safety, preventive health, as well as at-risk and elderly health.
The Affordable Care Act also articulates the reimbursement mechanism for ACOs that
do not save money or improve care, by limiting their payment to the standard Medicare
fees, with no shared savings reward payments. If an ACO does not meet quality of care
standards to improve outcomes or lower costs, it would likely jeopardize a renewal of its
contract at the end of the initial three year term.
The core themes of consolidation and integration expressed in the Affordable Care
Act are now also evident in both the U.S. Medicaid system at the State level, as well as
the commercial insurance market. Currently, 47 states in the United States (all but
Alaska, Wyoming and New Hampshire) have moved their Medicaid programs (which
primarily serve indigent citizens and children) to some form of comprehensive managed
care. Under Medicaid Managed Care, typically one or a handful of managed care
providers are selected and contracted by the State for a fixed sum of dollars which the
state obtains through the Federal Medicaid Program (on a State/Federal Cost Share
basis). Once selected, the managed care plan is charged with the management of care for
Medicaid beneficiaries assigned to it and likewise must form contractual relationships
with healthcare providers in the state or region which it serves. The plan is fully
accountable for the healthcare rendered to the patient population it serves. Health plans
then become rewarded financially by meeting certain quality measures and/or cost
containment/reduction targets which have been set by the state.
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This philosophy of accountability has also emerged with respect to patient care
agreements between commercial health insurers and hospitals. Aside from the Medicare
and Medicaid changes ongoing in America, the Affordable Care Act established a system
of state based health exchanges, which will seek to provide coverage to 24 million
Americans which do not qualify for either Medicaid or Medicare coverage. Given the
individual mandate of health insurance, these state based insurance exchange markets
will be an extremely lucrative market share opportunity for commercial health insurers.
In anticipation of competing for such business, some health insurers, such as AETNA,
have already begun to create jointly incentivized agreements with hospitals and other
care providers, where the provider shares data 0n the patient with the insurer, as well as
jointly shares the risk and financial reward of efficiently managing the patient’s care in a
cost effective manner.
The Way Ahead: Projected Impacts
The past few years have resulted in a flurry of acquisitions, (1)amongst hospitals,
(2)between hospitals and physician groups, (3) between health insurers and
doctors/clinics, is being driven in large part by these changes in the Medicaid and
Medicare payment method. Many large hospitals, health systems and health insurers’
are now realigning their business models with a desire to garner a large enough
geographic footprint and patient population to be a large ACO, or otherwise be a
dominant player in the state based health exchange marketplace. Having both a large
pool of patients and control over a large number of care providers will allow hospitals
and insurers to garner financial reward not only for being a provider of care, but also for
being the responsible entity for the overall management of the care. This has created a
reordering of the traditional relationships of hospitals, health systems, physicians and
health insurers. The following 5 examples are the most significant impacts with respect
to the traditional healthcare marketplace:
Impact #1: Major health systems and insurers buying free-standing
community hospitals which currently offer limited acute care services.
Consolidation in the hospital industry has been ongoing in America at a rapid pace,
and will continue to occur over at least the next five years. Between 1975 and the year
2000, the number of “multi-hospital arrangements” (i.e. hospital systems) in America
increased by only 94 systems (from 202 in 1975 to 296 in the year 2000).Between 2000
and 2009, that number has increased by 115 new systems over a nine year period of
time, to 410 multi-hospital systems in the U.S. In 1975 only 23% of community hospitals
were a part of multi-hospital arrangements. By 2009, 58.3% of all community hospitals
were in multi-hospital arrangements. According to a survey by Irving Levine &
Associates, the rate of hospital acquisitions of other hospitals in the years 2010 and 2011
increased by over 25% over the prior nine year average.
4

The transactions associated with the acquisitions of these free-standing community
hospitals creates a myriad of issues for lawyers on both sides of the transaction, as many
of these free-standing community hospitals have: a) been funded as non-profits via a
community wide tax or property mileage, b) have incurred bonded indebtedness, c) own
real estate as well as have unresolved potential legal liabilities. Community hospitals
have historically operated (in best of times) on a profit margin of between 1 and 3
percent. Their lack of financial resources to adapt to these care delivery changes and
assume accountability for patient care (through clinical integration and management)
makes them ripe for acquisition.
Faced with such costs as converting from paper to an electronic medical records
system, having to hire additional chronic care case managers, etc., community hospitals
will find it very difficult to not only financially survive, but to simply comply with
accountability metrics now being required of Medicaid and Medicare providers.
Likewise, it becomes financially impossible to compete with the resources of larger
integrated health systems, which have the capacity to both assume the cost of
equipment and personnel necessary to deliver and measure accountable care, but also to
assume the financial risk of overseeing care for a large number of patients. The ability to
reduce overhead by spreading the fixed cost of hospital administration to a greater
number of care delivery sites, in addition to garnering a greater geographical and
patient population footprint (in anticipation of seeking ACO status), makes an
acquisition a very attractive proposition for both an acquiring multi hospital health
system as well as the selling community hospital.
Impact #2: Health systems/hospitals buying physician group practices
This area of impact is potentially the most dramatic shift in healthcare that is
currently underway. The U.S. government provided hospitals with an incredible
competitive tool by allowing Medicare payment differentials for services performed by a
physician that is employed by a hospital versus a physician in a group practice(that is
not owned by a hospital). As a result of this payment differential (which in many
instances can be two to three times greater than what a physician would receive for the
same service if he simply worked in a group practice), hospitals have gained significant
payment leverage over physicians for the payment of Medicare services, and are in a
position to offer physicians compensation guarantees which they could not expect in a
group practice. As a result, there has been a massive migration of physicians to the
employment of hospitals from group practices.
An example of this is that Dr. Doe, who is a part of a group practice, may be paid
$800 for providing a cardiac stint for a patient in an outpatient setting, (say a cath lab
located in his office). Now, if Dr. Doe is a hospital employee performing the same
procedure in the same outpatient cath lab (which the hospital now rents from him as his
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employer), the reimbursement for the hospital may be $2,300.This huge delta in
reimbursement allows the hospital to offer lucrative compensation (?) to the physician,
at no additional cost to the hospital. By 2013, it is estimated that the total number of
physicians which own their own practices in America will have declined some 33% over
an eight year period of time.
In addition to the guarantee of income, physicians which sell their practices to
hospitals alleviate the cost and responsibility of practice management, hiring employees,
administration, billing and billing compliance and debt collection. Therefore, the
negotiation and acquisition of group practices will remain a hot bed of activity for many
attorneys on both sides of the transaction.
Impact #3: Accountable Care Organizations will gravitate to providers
which can provide a broad spectrum of services
As mentioned, a major factor in health systems/hospitals acquiring other hospitals as
well as health systems/hospitals acquiring physician group practices is the anticipation
that these hospitals will become Accountable Care Organizations under the Affordable
Care Act. This will enable these entities to control the continuum of care for patients,
and likewise garner the greatest share of the bonus envisioned in payment to an ACO for
improved outcomes. Hospitals and hospital systems will not only expand the clinical
and geographical scope of the care which they provide, but they will also gravitate
towards contracting with providers that can provide the broadest spectrum of services in
a particular medical discipline.
A great example of this will be in the area of medical transportation, which is a highly
fragmented component part of the American healthcare system. Over 9,000 ambulance
services exist in America today. ACOs which choose to forego being in the medical
transportation business themselves will be most attracted to partnering with providers
that can deliver the entire continuum of transportation services which may be needed
for a patient (i.e. from advanced life support helicopter, to ambulance, to simply a
wheelchair van). The ACO will be inclined to “drive down” the accountability for the
patients’ transportation by paying the provider a sole sum for the transportation of all
patients in the ACO network, and allowing the transportation provider to manage that
care along its continuum of services, depending upon medical necessity. This will force
the transportation provider to choose the most cost effective means of transportation.
However, the transportation provider will need to keep in mind that surrendering
quality of medically necessary care may lead to a poor patient outcome, and thus
financial penalties under the Affordable Care Act. This potential impact will create
significant contracting opportunities for providers which have a broad spectrum of
services they are able to offer to an Accountable Care Organization, in any area of care
delivery (transportation, home care, etc.).
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Another area which will be ripe for transactional activity is in the area of chronic
disease management. As referenced above, the total cost of implementation of the
Affordable Care Act is estimated at some $950 billion over a ten year period of time,
50% of which is to be paid for by a reduction in payments to providers by improving the
management of unnecessary care. Another $250 billion in savings is estimated to occur
over the next ten years (as payment towards the cost of implementation) by reduction of
readmissions to acute care hospitals within thirty days after initial discharge of a
patient. The majority of patients which fall into this category are chronic disease
patients such as diabetics, congestive heart failure patients, asthmatics, etc. The brittle
condition of these patients typically renders them very vulnerable to readmission within
a very short period of time. As a result of the Affordable Care Act, a patient which
presents for readmission within thirty days after initial discharge will be the financial
responsibility of the hospital which made the initial discharge. The cost of readmission
is a very real financial threat to hospitals, as they will be financially liable for stabilizing
the condition of the readmitted patient.
Likewise many acute care hospitals will contract for services and technologies which
mitigate the potential of readmission of the patient within the initial thirty day window.
Furthermore, the emphasis on Chronic Care Management in both the Medicaid
managed care arena and in commercial health plans will drive a whole new area of
contracting opportunities for such products and services which leverage technology and
monitoring to provide real time assessments of patients in their own homes. The
development of these telemonitoring service devices on a widespread basis (which
provide real time updates on a patient’s condition and are monitored from a call center)
is inevitable, given the comparative costs of investing in such preventative services,
versus not only the remedial costs associated with hospital readmission, but also the
financial penalties associated with such readmission imposed by Medicare. (INSERT
TELEHEALTH PRICE FROM BLANE)
Impact #4: Concierge Medicine and Insurer Owned Care Facilities
Rather than acclimating and adapting to the changes coming to healthcare reform,
many physicians are simply electing to not assimilate into the clinical consolidation
which is currently ongoing in the healthcare industry. These physicians are forming
what’s called “concierge” or “boutique” medical practices. In these practices, patients
pay a monthly or annual fee to the physician in return for guaranteed exclusive service
by the physician. The physician accepts his membership fee as full payment and does
not bill insurance. For instance, a physician may agree to accept 1000 patients, each of
whom will pay $2500 per year to be exclusively cared for by that physician, for any
condition or illness which is in the physician’s scope of practice.
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In 2009, an American Academy of Family Physicians survey found that 1.2% of
physicians were in concierge or boutique medical practices. In the same 2010 survey,
3% of the respondents said they were operating a concierge or boutique practice and
that number is expected to rise in the coming years. As this type of contractual
arrangement between physician and patient is very unique and can lead to significant
expectations on the part of the patient, clearly articulated agreements which define the
physician’s scope of responsibilities towards the patient will be very important with
respect to that relationship. As more and more physicians gravitate to this type of
practice, attorneys who construct these contractual agreements will be in high demand
for these services.
A final area of impact and further clinical integration is insurers acquiring ownership
of care centers around the country. In the past twenty four months, many of the nation’s
largest insurers have spent significant amounts of money acquiring urgent and
occupational care centers across the United States, where they will be able to channel
the flow of patients whose healthcare they are contractually obligated to manage (either
as a Medicaid Managed Contractor, an Accountable Care Organization, or an insurer in
a State Health Exchange, etc.). In 2011, WELLPOINT purchased the Urgent and
Occupational Care Clinics of CAREMORE for $800 million. Mega health insurer
HUMANA purchased CONCENTRA CARE Clinics, which also provides urgent and
occupational care for $790 million, as well as purchased SENIOR BRIDGE, a nationally
recognized string of clinics which focus on managing the care of chronic disease
patients. Additionally, UNITED HEALTH GROUP, during that same time, acquired
MONARCH HEALTH CARE, which included in the acquisition some 2300 doctor
employees and a number of clinics.
Impact #5: Healthcare Offered as an Employer’s Benefit to an Employee
will look dramatically different
The overarching effort to control costs thru the better utilization of care coupled with
prevention/wellness measures is already impacting the self-insured group health plan
model which many major businesses in America have in place today for their employees.
Due to the sky rocketing escalation in costs referenced earlier, employers have begun the
process of linking the employees’ premium contributions to the health plan to the
employees’ specific health risk factors (smoking, obesity, annual physical exam, etc.). In
a survey done by Towers & Watson Consulting Firm and the National Business Group
on Health, it was discovered that in 2011, some 13 percent of all businesses had a
program which tied the employee premium contributions for health insurance to their
health risk factors. Astonishingly, the respondents to the survey indicated that 33
percent of those surveyed planned to enact some provision linking the employee’s
premium contribution to his health risk factors in the year 2012.
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Furthermore, the efforts by large employers to drive down the financial obligation for
healthcare for employees is not limited to linking employee premium contributions to
health risk factors. In fact, a Mercer Health System survey in 2011 indicated that 43
percent of the largest employers in America were operating onsite health clinics for
employees, offering them the ability to both contain the cost of providing healthcare for
the employee as well as monitoring and managing the health condition of employees
with proper interventions to prevent those conditions from exacerbating and requiring
costly treatment.

Conclusion
Vice President Joe Biden was right when he whispered to President Obama at the
signing of THE AFFORDABLE CARE ACT that the passage of the Act was a “BIG
F#@!$^& DEAL!”. A fundamental restructuring of the American healthcare delivery
system is underway. Regardless of the Supreme Court’s decision as to the
constitutionality of the Affordable Care Act (primarily the mandate for individuals to
maintain health insurance) the mold has been cast for a paradigm shift in the payment
model for healthcare. The future will reward quality over quantity. Like a river that has
re-charted its course, the momentum for this paradigm shift is too great to revert back
to a fee for service model, as State Medicaid plans and private health insurers have
begun to follow the principles of value based purchasing in payment of providers. Even
self-insured group plans sponsored by business owners are getting in to the act by
holding employees accountable for their health choices.
Despite partisan rhetoric over the Affordable Care Act, both political parties agree
that the fee for service model in healthcare is not sustainable for providers from an
economic standpoint. Therefore, we should expect that regardless of the U.S. Supreme
Court’s decision affecting the individual mandate for health insurance that a seismic
shift will occur in the nature of relationships in a sector which currently accounts for
nearly 18% of America’s gross domestic product. While these projected impacts are by
no means exclusive, they unquestionably affect the legal profession as well as the
traditional role which lawyers have played in the U.S. healthcare system, both for
consumers as well as providers and insurers.
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I.
INTRODUCTION
The Patient Protection and Affordable Care Act of 2010, as amended by the
Healthcare and Education Reconciliation Act of 2010, Pub.L.#.111-148, 111-152,
is referred to in this article as the “ACA” or “the Act” for Affordable Care Act, instead of
“PPACA” because the acronym “ACA” is used by the Department of Human Services
(HHS) as well as its divisions, including Centers for Medicare and Medicaid Services
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(CMS). Current publications of the Act (HR 3590) include 10 Titles labeled as follows:
I.

Quality, Affordable Healthcare for All Americans

II.

Role of Public Programs

III.

Improving the Quality and Efficiency of Healthcare

IV.

Prevention of Chronic Disease and Improving Public Health

V.

Healthcare Workforce

VI.

Transparency and Program Integrity

VII. Improving Access to Innovative Medical Therapies
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VIII. Community Living Assistance Services and Support
IX.

Revenue Provisions

X.

Strengthening Quality, Affordable Healthcare for all Americans

Title I contains the individual mandate, which was the subject of the Supreme Court
review, and which requires individual taxpayers either to purchase healthcare
insurance or pay a monetary penalty with their federal tax return. Sec. 1501. Title I
also includes reforms that change the underwriting practices of insurance companies
as well as the health insurance products that are offered. For example, this title
requires the elimination of the pre-existing condition exclusions, includes extension of
dependant health coverage up to age 26, and helps to create state run insurance
exchanges for employees and individuals. Title I also imposes penalties on employers
of a certain size if they do not offer qualified health insurance plans to their employees.
Title II expands Medicaid eligibility and CHIP funding. Title III addresses Medicare
coverage. Title IV concentrates on prevention. Title V addresses the supply of
healthcare workers. Title VI contains anti-fraud and abuse, sunshine, Elder Justice Act
provisions, and the Medicare and Medicaid program integrity provisions. Title VII
expands drug discounts. Title VIII establishes a national long-term care insurance
program. Title IX includes revenue provisions, including individual and business tax
rates. Most of Title X’s sections were incorporated into other sections during the
passage of the entire Act, but there are some miscellaneous leftover provisions relating
to Medicaid, CHIP, pregnancy assistance and Indian healthcare. This article provides
an introduction to those express ACA provisions that create an increased risk to
businesses from private lawsuits and those provisions which may enhance causes of
action based on other statutes or theories.
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II.

PRIVATE HEALTH INSURANCE LITIGATION USING EXISTING LAWS
The ACA does not create a private right of action for enforcement of private health
insurance reforms, but instead amends and incorporates by reference existing statutes.
Two areas in the ACA that enhance existing statutory enforcement are those in Title I,
targeting private health insurance plans, employers, insurance companies, and
fiduciaries, and those in Title VI, targeting suppliers, providers, manufacturers and
pharmaceutical companies for fraud and abuse. The latter is covered in Chapter V,
below.
Title I of the ACA includes minimum standards for private health insurance, and
insurance market reforms. Besides complying with the employer mandate, which
penalizes employers with 50 or more full-time equivalent employees that don’t offer
minimum essential coverage, employers must comply with minimum standards for
private insurance. Therefore group plans, whether insured or self-insured, must
conform to the ACA insurance market reforms: no discrimination, automatic
enrollment, dependent coverage up to age 26, no pre-existing condition exclusions, no
waiting period of more than 90 days, and various other patient protections. In
addition, the ACA requires all large private employers to adhere to reporting and
disclosure requirements, which are fairly onerous and detailed:
 Grandfather status plan material requirement
 30 day advanced written recision notice
 Patient protections notice
 Lifetime limits right to re-enroll notice
 Annual limits waiver notice
 Claims and appeal process notice
 Provide uniform explanation of benefits and coverage (SBC) to
participants (4 pages) plus 60 days notice of any modifications
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 W-2 reporting (small employers multi-employer plans excluded)
 Uniform explanation of Exchange coverage to current and new
employees
 Report to Treasury for excise tax determinations
 Disclosure of plan data and financials to HHS
The reporting and disclosure requirements are phased in through 2018, with the bulk
required by 2014. The employer mandate adds another layer of compliance that may
prove tricky for certain business sectors of the economy where employers do not
currently provide health insurance to its rank and file employees. The calculation of
full-time equivalents and whether an employee is a part-time or full-time employee,
employee or independent contractor and how the business’ workforce is structured,
will all be important to determining whether the IRS penalty provision is applicable.
As stated, the ACA does not create a private right of action to enforce all of the above
requirements, but it does incorporate and amend the Employee Retirement Income
Security Act (ERISA), the Public Health Services Act (PHSA), the Fair Labor Standards
Act (FLSA) and the Internal Revenue Code (IRC). ERISA created a comprehensive law
for the regulation of employee benefit plans. Sec. 502(a) of ERISA authorizes private
plaintiffs, either participants or beneficiaries, to bring actions against a plan to either
recover benefits or to enforce or clarify the rights of the plaintiffs under the terms of the
plan. Therefore, private individuals may sue companies under ERISA for failing to
comply with ACA’s requirements. There are some caveats. The suit has to be brought
in federal court because of preemption of state and common law remedies and the
plaintiff’s recoverable damages are for the unpaid benefit and equitable relief.
Therefore, these types of lawsuits are often brought as class actions against large
corporations.
The FLSA contains minimum wage provisions, the Equal Pay Act, child labor
restrictions and a variety of other protections. Both the FLSA and ERISA may be used
by private beneficiaries to enforce the ACA requirements if they believe that a
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company’s restructuring to avoid the employer mandate penalty or other requirements
has shortchanged their benefits or increased their work load without compensation.
Employees can enforce FLSA rights by either complaining directly to the U.S.
Department of Labor or bringing a private lawsuit. Successful FLSA plaintiffs are
entitled to back pay retroactive to two years before the Complaint is filed, and usually
it is double the amount of back pay in order to compensate for the interest on unpaid
wages. Litigation expenses and attorneys fees are also awarded. Again, if cases are
brought as Class Actions, the liability for a corporation can be substantial.
Employees can use ERISA and PHSA to target company welfare benefit plans,
fiduciaries and insurance companies under a variety of ACA theories for noncompliance. ACA Sec. 1562 amends ERISA and the IRC to incorporate provisions of
PHSA Title XXVII, as amended by the ACA to apply to ERISA regulated health plans
and to insurers of health plans.

PHSA provisions also apply to self-insured plans.

Part A of the PHSA contains a litany of insurance reforms from ACA Sec. 2701, “Fair
Health Insurance Premiums” to Sec. 2728, “Coverage of Dependent Students”.
Careful reading of regulations is necessary to determine which of these numerous
requirements are applicable to group health plans, self-insured plans, or just insured
plans. But, welfare benefit plans won’t be the only target of lawsuits using ERISA,
PHSA and ACA theories. For example, plan insurers may be sued over their
interpretation of what standard of proof is required for justifying a rescission of
coverage due to fraud, as the ACA has amended ERISA to make fraudulent intent a
requirement.

Fiduciaries may be sued over ACA requirements because statutory

attorney’s fees and costs are allowed in breach of fiduciary duty actions. Court
interpretations of the definition of plan fiduciaries have been liberal. Broadly speaking,
a person is a fiduciary if that person holds discretionary authority over the
management of the administration of the plan.
This article focuses on private actions using the ACA requirements. However,
government enforcement of PHSA and IRC requirements and subsequent investigation
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by any one of numerous federal agencies could result in the use by a current or former
employee(s) of ACA Sec. 1558, which creates a private right to sue employers who
retaliate against employees that blow the whistle on Title I violations. The PHSA allows
states to enforce private health insurance requirements, but if the attorney general of a
particular state does not provide substantial enforcement, the Secretary of HHS is
required to enforce the provisions. The Secretary of HHS can impose civil monetary
penalties on insurance issuers that fail to comply with PHSA requirements. The HHS
can assess One Hundred Dollars ($100.00) a day for each individual for whom there
is non-compliance. The Department of Treasury can enforce Group Health Plan
requirements through the imposition of an Excise Tax. The purpose of Sec. 1558,
which is discussed in more detail below, is to provide protection to employees that
assist these agencies and other agencies in investigating Title I Violations.

III.
COURT IDEOLOGY AND PRIVATE RIGHT OF ACTION
Court determination of whether a private right to bring an action to enforce a federal
statute starts with the plain language of the law. If a fair reading of the statute does not
provide for a private cause of action, such as the complaint procedures described in
the sections below, the courts will determine whether a private right of action may be
interpreted from the wording of the statute. The purpose here is to find Congressional
intent, which can be gleaned from the purpose of the statute, the legislative history,
whether a private right of action is consistent with the rest of the statute, and whether
such a private right is within the province of state law instead of federal.
A recent General Accounting Office (GAO) Study, commissioned in passage of the ACA,
reviewed several sections in Titles II, III and IV and concluded that no private causes of
action were created explicitly or implicitly. The GAO study was prompted by concerns
voiced by Congressional members during passage of the ACA that provisions enforcing
compliance with quality standards, as well as quality-related payment programs
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enforced through regulations by the HHS, may create a standard of care or duty of care
owed by healthcare professionals to their patients in medical malpractice actions. The
GAO determined that Court interpretation leading to creation of such private rights of
action was “unlikely,” but also concluded that state malpractice actions may be
impacted by ACA’s creation of presumptions of negligence if professionals do not meet
ACA’s

standards.

This

well-crafted

analysis,

which

can

be

found

at:

htttp://www.gao.gov/products/P00407, reviewed the wording of the following ACA
sections in Titles II, III, and IV with my synopsis in parenthesis:
TITLE II -

ROLE OF PUBLIC PROGRAMS

Subtitle I: Improving the Quality of Medicaid for Passions and Providers
Sec. 2701

Adult Health Quality Measures.

(Directs the HHS to identify and publish a recommended core set of health quality
measures for Medicaid eligible adults, make them public, and encourage states to use
these measures and report back to the HHS.)
Sec. 2702

Payment Adjustments for Healthcare-Acquired Conditions.

(Requires HHS to prohibit federal Medicaid matching funds for designated healthcare
acquired conditions (HCAC)).
TITLE III -

IMPROVING THE QUALITY AND EFFICIENCY OF HEALTHCARE

Subtitle A: Transforming the Healthcare Delivery System
Part 1: Linking payment to quality outcomes under the Medicare Program
Sec. 3001

Hospital Value-Based Purchasing Program.

(Directs HHS to make incentive payments to hospitals meeting identified performance
measures.)
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Sec. 3002

Improvements to the Physician Quality Reporting System.

(Extends incentive payments for quality reporting and imposes payment penalties on
Medicare professionals who fail to report on applicable quality measures.)
Sec. 3003

Improvements to the Physician Feedback Program.

(Requires the HHS to publicly report on the physician feedback program. The
aggregate reports will be publicly available but individual physician reports are
supposed to remain confidential.)
Sec. 3007

Value-Based Payment Modifier under the Physician Fee Schedule.

(HHS is directed to vary payment to physicians and physician groups based upon
relative quality and cost of care they provide.)
Sec. 3008

Payment Adjustment for Conditions Acquired in Hospitals.

(Limitations on payments to hospitals as a result of hospital acquired conditions.)
Part 2: National Strategy to Improve Healthcare Quality
Sec. 3013

Quality Measure Development.

(Requires HHS to identify gaps in quality measures and make such gaps available on
the internet.)
Sec. 3014

Quality Measurement.

(Invites multi-stakeholder groups to provide input on a selection of quality and
efficiency measures for HHS.)

-9-

Sec. 3021

Establishment of Center for Medicare and Medicaid Innovation.

(Requires the establishment of the Center for Medicare and Medicaid Innovation
within CMS for the purpose of creating more cost effective payment and service
delivery models.)
Part 3: Encouraging Development of New Patients Care Models
Sec. 3025

Hospital Re-Admissions Reduction Program.

(Requires HHS to establish a hospital readmissions reductions program.)
Subtitle F:
Sec. 3501

HealthCare Quality Improvements
Healthcare Delivery System Research; Quality Improvement Technical
Assistance.

(Establishes the Center for Quality Improvement and Patient Safety
with the assistance of the agency for Healthcare Research and Quality (AHRQ).)
TITLE IV - PREVENTION OF CHRONIC DISEASE AND IMPROVING PUBLIC HEALTH
Subtitle A: Modernizing Disease Prevention and Public Health Systems
Sec. 4003

Clinical and Community Preventive Services.

(Reauthorizes the U.S. Preventive Services Task Force which must provide a yearly
report to Congress.)
Subtitle D:
Sec. 4301

Support for Prevention and Public Health Innovation
Research on Optimizing the Delivery of Public Health Services.

(Directs the CDC to provide funding for research on public health services.)
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GAO’s mandate was to determine whether the above 14 quality enhancement
provisions previously identified in Sec. 3512 of the ACA, would either result in a new
cause of action or claim or give rise to the filing a private lawsuit. Many sections
benefit specific groups while requiring eventual adherence to quality standards. The
GAO Study concluded that “ . . . while those provisions requiring the development of
quality improvement strategies and clinical practice guidelines aim to generally
improve quality of care and to encourage adherence to evidence based medical
practices, the mere creation of these strategies and guidelines does not provide
individuals a right to receive healthcare that reflects those strategies and guidelines
and a corresponding right of action under federal law.” GAO: Causes of Action Under

the Patient Protection and ACA, B-322525, Page 6, March 23, 2012.
The GAO report examined four factors cited in Cort v. Ash, 422 U.S. 66, 78 (1975),
as being relevant to determine whether a private remedy is “implicit in a statute not
expressly providing one . . . ”. These factors assist federal courts in determining
Congressional intent. None of the ACA sections listed above explicitly create a private
right of action. The Cort v. Ash factors are:
1.

Is the plaintiff one of the class for whose especial benefit the statute was
enacted?

2.

Is there any indication of legislative intent explicit or implicit either to
create such a remedy or to deny one?

3.

Is it consistent with the underlying purposes of the legislative scheme to
imply such a remedy for the plaintiff?

4.

And, is the cause of action one traditionally relegated to state law, in an
area basically the concern of the states, so that it would be
inappropriate to infer a cause of action based solely on federal law?
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It has subsequently been held that where the first two factors suggest Congress did not
intend to create a private right of action, it is unnecessary to consider the last two
factors. California v. Sierra Club, 451 U.S. 287, 297-98 (1981).
The Supreme Court in California reversed a Ninth Circuit Court of Appeals decision
which held that private plaintiffs would benefit from a federal statute instead of
determining whether Congress intended to confer federal rights upon such
beneficiaries. 451 U.S. at 293-294. The majority opinion, delivered by Justice Byron
White, determined that the Ninth Circuit failed to analyze the federal statute using the

Cort factors once it was determined that the statute’s language did not expressly create
a private right. The Ninth Circuit analysis ended after determining that the Act was
designed for the “especial” benefit of the private parties. 451 U.S. at 253. While the
analysis to determine whether Congress’ intent to create a federal right may seem at
first blush to be a fairly simple exercise, the determination of whether a private right of
action to enforce a federal law against state government or private entities exists in a
federal statute is more likely directly related to the political values of the justice
providing the interpretation. This means that the strictness or looseness of the
interpretation will depend upon the make-up of the Court and represents a long-term
struggle between liberal and conservative views of the purpose of the federal courts.
The Supreme Court has undergone activist periods where private actions were found
implicit in many federal laws despite the lack of explicit language. The Brennan Court
accomplished this goal by holding that 42 U.S.C. §1983 authorized private suits
against states to enforce federal laws, including welfare benefits under the Social
Security Act as in Maine v. Taibotout, 448 U.S. 1 (1980). The Rehnquist and Roberts
Courts have reversed this trend by limiting the applicability of Sec. 1983 and using the
above four factors for interpretive purposes. Therefore, assuming the ACA is still with
us when new appointments are made to the Supreme Court, the interpretation of this
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very large and complicated act with many proscriptions and classes of potential
plaintiffs will be subject to re-interpretation in federal court.
A more recent example, also out of California, illustrates this ideological struggle. In
2008, the State of California, then and now under fiscal constraints, authorized a
10% reduction in private provider Medicaid reimbursement rates. Whereas federal law
requires that state Medicaid reimbursement rates must meet certain criteria in 42
U.S.C. §1396 a (a) (30) (A), private parties have no statutorily created right to sue to
enforce the criteria or challenge the Medicaid reimbursement determinations. A nonprofit senior citizen advocacy group, Independent Living Center of Southern California,
Inc., as well as other non-profit corporations and private pharmacy businesses, sued
David Maxwell-Jolly, then Director of the Department of Healthcare Services in the
State of California, to block the rate reduction and enforce certain interpretations of the
criteria. Litigation concerning the rate reduction was removed from State Court to
Federal Court due to the federal question and the Ninth Circuit’s decision on the
litigation was filed July 9, 2009. Independent Living v. Maxwell-Jolly, 590 F.3d 725
(2009) is known to Californians as the Medi-Cal Reimbursement Case. As
background, the State of California like any other state that participates in the
cooperative Medicaid program, must submit a plan to the CMS for approval. The Plan,
including the rates, must meet the guidelines in 42 U.S.C. §1396 a (a)(30)(A).
California statutorily reduced the state’s payments to various Medicaid providers,
including physicians, dentists, pharmacies, adult health care centers, clinics, and
other healthcare providers utilized by seniors and the poor. The amendments were
submitted by California to CMS, but before the agency determined whether the rate
reductions were within the statute, certain Medicaid providers and beneficiaries of
Medicaid’s program sued to block the rate reductions on the basis that they were
preempted by Federal Medicaid Law. The Ninth Circuit determined that the
beneficiaries and providers could bring a Supremacy Clause lawsuit and accepted the
argument that the reductions would mean that the State of California would not
provide sufficient services to beneficiaries and that therefore, the rate reductions
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conflicted with the language of Sec. 30(A). The Ninth Circuit held essentially that the
federal statute preempted the new California rate laws. Initially, CMS disapproved of
the rate changes but then changed course and approved the state’s rate amendments.
The Supreme Court, thereafter, granted certiorari to hear Douglas v. Independent

Living of Southern California, Incorporated, 565 U.S.

, 2012. In a slip opinion

decided February 22, 2012, the Supreme Court’s liberal wing vacated and remanded
to permit the parties to argue before the Ninth Circuit the question whether the
respondents can maintain a Supremacy Clause action, even though CMS had
approved the state rate changes. The 5-4 majority specifically did not address whether
the Ninth Circuit properly recognized the Supremacy Clause action to enforce federal
law.
The Court’s conservative wing, predictably Justices Roberts, Scalia, Thomas and Alito
dissented:
. . . If Congress did not intend for a statute to supply a cause
of action for its enforcement, it makes no sense to claim that
the Supremacy Clause itself must provide one. Saying that
there is a private right of action under the Supremacy Clause
would substantially change the federal rule established by
Congress in the Medicaid Act. That is not a proper role for the
Supremacy Clause, which simply ensures that the rule
established by Congress controls.
Indeed, to say that there is a federal statutory right enforceable
under the Supremacy Clause, when there is no such right
under the pertinent statute itself, would effect a complete endrun around this Court’s implied right of action and the 42
U.S.C. §1983 jurisprudence. We have emphasized that,
“Where the text and structure of the statute provide no
indication that Congress intends to create new individual
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rights, there is no basis for a private suit, whether under
§1983 or under an implied right of action.” Gonzaga

University v. Doe, 536 U.S. 273, 286 (2002). Douglas, 565
U.S

,

, (2012) (slip op., at 4) (2012).

As will be discussed below, the ACA does provide a private right of action in a Title I
setting, but the fact that Congress did not explicitly create a private right of action
elsewhere in the ACA Titles should not make businesses complacent about future
interpretations of the laws’ provisions. The Douglas case pertained to interpretation
of a federal right of action against state actions, but the same interpretation will
occur when private parties and advocacy groups attempt to invoke ACA provisions
when beneficiaries are not provided with what they believe the ACA provisions
require from private businesses, hospitals and physicians. In its report, the GAO
concluded that the selected and clearly interpretable ACA provisions were only
“unlikely” to give rise to new private rights of action and for good measure the word
“unlikely” is sprinkled throughout the GAO report.

IV.
SECTION 1558 PROTECTIONS FOR EMPLOYEES:
A NEW WHISTLEBLOWER PROVISION
Sec. 1558 of the ACA amends the Fair Labor Standards Act (FLSA) by providing
employees with a federal claim in response to discharge or discrimination because
they have or are about to blow the whistle on their employer’s failure to adhere to
the Title I provisions. This whistleblower provision provides employees with a
federal complaint should they face retaliation, broadly defined, from assisting the
government in investigating business activities circumventing Title I’s requirements.
Title I’s requirements for employers who provide insurance to their employees are
numerous and complex. Moreover, employers with a certain number of full-time
employees must report to the IRS and to their employees certain information relating
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to health plans offered and the accuracy of that reporting may be fodder for a
whistleblower complaint under this provision. An employee may bring a complaint
against an employer if they “reasonably believe” a violation of Title I has been
perpetrated. The employee does not have to notify the employer that they have been
asked by a government agency to assist an investigation of ACA violations. The
complaint procedure is set forth in Sec. 2087 (b) of Title 15 of the United States
Code, which is the Consumer Product Safety Improvement Act. The employee has
180 days from the date of the employer’s action to submit the complaint and
thereafter, the Department of Labor’s Occupational Safety and Health Administration
(OSHA) will review the complaint and grant preliminary relief. After OSHA’s review,
the employee may file a civil action in federal court with the right to jury trial and all
available remedies including injunctive relief and attorney’s fees.
Many large businesses already utilize health insurance consulting companies to
evaluate healthcare plan providers. The details of this administration are usually within
the knowledge of a few Human Resources employees. Now smaller companies have a
reason for greater reliance on third-party HR support in order to reduce the rise of this
type of action. In addition, one can foresee some mischief in the way a disgruntled
employee may attempt to use these provisions by arguing after their termination they
had knowledge of a company’s failure to adhere to Title I, for example, by arguing that
the company labeled employees as independent contractors or numerous other
schemes. Contracts between healthcare consultants and businesses, as well as
between businesses and insurance companies must have provisions that deal with
indemnification or coverage for these types of whistleblower claims. Even if the
administration of a company’s health insurance is handled almost exclusively by
consultants and third-party health insurance and healthcare plan providers, it is the
business that chooses the provider and the consultants and some administration must
still be done by the business’ HR Department. Businesses may also want to consider
adding provisions to severance agreements for HR personnel in order to reduce the risk
of these suits.
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V.
FRAUD AND ABUSE PROVISIONS IN TITLE VI:
QUI TAM AND THE PUBLIC DISCLOSURE BAR
The ACA does not create a new cause of action for individuals contemplating qui tam
lawsuits based upon the False Claims Act, 31 U.S.C. §§3729-3733. However, the
ACA does ease the requirements for qui tam lawsuits by making the disclosure bar less
onerous. To review, the False Claims Act prohibits healthcare providers from
knowingly submitting false claims to a federal healthcare program or knowingly
retaining overpayments, regardless of whether the original claim was legitimate. As a
result of the ACA, if the claim occurred originally from a kickback, then it is a violation
of both the False Claims Act and the Anti-Kickback Statute, 42 U.S.C. 1320a-7b (b).
If the claim occurred as a result of an illegal referral, then the actions violate both the
False Claims Act and the Stark Law, 42 U.S.C. Sec. 1395nn, also known as the
Physician Self-Referral Law. The False Claims Act is a Civil Statute that does not
require intent to defraud but may involve deliberate ignorance or reckless disregard for
truth or falsity in the information provided. It contains a whistleblower provision that
promotes qui tam litigation and it protects demoted and discharged employees.
Before passage of the ACA, a qui tam suit that had been declined by the Department
of Justice could proceed only if certain jurisdictional requirements were met. A qui tam
suit required dismissal where the allegations had been publicly disclosed in: a
previous criminal, civil or administrative proceeding; at a Congressional or
administrative or GAO report hearing, audit or investigation; or, in the news media.
31 U.S.C. §3730(e)(4)(a). The U.S. Supreme Court case of Graham County Soil and

Water Conservation District v. United States ex rel. Wilson, 130 S.Ct. 1396 (2010)
extended the jurisdictional bar to include disclosure through state and local
proceedings. As a result of the ACA, The False Claims Act now provides that public
disclosure does not require dismissal if the DOJ opposes dismissal, and that public
disclosure itself is defined as being limited to federal as opposed to state proceedings
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in which the government or an agent of the government participated, or in federal
reports, hearings, audits or investigations. Therefore, state and local proceedings are
not qualifying public disclosures under the FCA. Public news media remains a
qualified public disclosure. Previously, if there had been public disclosure, then qui
tam relators could only proceed if they were the original source of the information.
Instead of requiring direct and independent knowledge of the allegations, the ACA
amends the original source standard and requires only that the relator must have
volunteered the information and that the information is independent of, and can
materially add to, the publicly disclosed allegations, Sec. 10104. All this makes public
disclosure issues important to the DOJ, as well as to the attorneys on both sides of
whistleblower suits, and relaxes the jurisdictional bar, generating more litigation.

VI.
USING ACA PROVISIONS TO ENHANCE PRIVATE CLAIMS
Medical Malpractice
Typically, plaintiffs’ attorneys in medical malpractice litigation search for violations of
ordinances and administrative regulations that can establish a presumption of
negligence. The ACA provisions subject to the GAO study under Sec. 3512 establish
aggregate quality measures, impose penalties on Medicare professionals who fail to
report on quality measures, adjust Medicare payments for hospital acquired conditions
and direct the HHS to make public reports on gaps and quality measurement. With
regard to the sections studied, the GAO concluded that:
Although the provisions identified in Sec. 3512 of PPACA are
unlikely to give rise to new medical malpractice claims or to
result in a finding of negligence per se, it is possible that, over
time, the guidelines and standards developed, recognized, and
implemented under these provisions could shape the standard
of care against which a provider’s conduct is measured in a
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medical malpractice lawsuit. GAO: Causes of action under the

Patient Protection and ACA, B-322-525, Page 10, March 23,
2012.
Moreover, as plaintiffs’ attorneys become aware of reporting requirements and
decreased reimbursement rates due to the failure to report or improve, they may
attempt to obtain filing documentation through discovery. This evidence could provide
the plaintiffs’ attorney with the basis for a pattern of deficiencies in treating certain
diseases, including the patient-plaintiffs.
Shortly after passage of the ACA, a House representative determined that the
provisions identified in Sec. 3512 had the potential to influence medical malpractice
actions and as a result, introduced H.R. 5243, a Bill to amend the ACA to clarify that
the Act did not affect the standards or procedures in medical malpractice actions. The
Bill has stayed in Committee.
Elder Justice Act and Reporting Patient Abuse
Title VI, Sec. 6703 (referred to as Elder Justice) requires that certain covered
individuals, who work at or own or contract with long-term care facilities, report to the
HHS and law enforcement any reasonable suspicion of a crime against any resident or
person receiving care from the facility. According to the Elder Justice Act (EJA), the
penalty for failure to report can include fines and exclusion from participation in federal
healthcare programs. The EJA also prohibits retaliation against employees and other
individuals that file complaints or take steps in furtherance of making complaints
required under Sec. 6703. All covered individuals must be notified of a reporting
obligation. The definition of a covered individual is quite broad and includes: “each
individual who is an owner, operator, employee, manager, agent, or contractor of the
long-term care facility. . . .” Covered individuals can only exist at facilities that receive
at least $10,000 in federal funds for the preceding year, which means that just about
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any long-term care facility that accepts Medicare will be included within the EJA
notification requirement.
Standard Complaint Process for Nursing Facilities
Residents of nursing homes and persons acting on their behalf may file complaints
with the state survey agency or state long-term care ombudsman to report abuse and
substandard care provided at nursing facilities. Sec. 6105. Each state is supposed to
create a complaint resolution process to track and determine a validity of the
complaints. The states are also supposed to insure that there is no retaliation against
the person making the complaint.

VII.
CONCLUSION
This analysis concludes that only Sec. 1558 of the ACA expressly creates a new
private right of action: a whistleblower provision to protect employees from reporting
that their employers have not complied with provisions of Title I. However, future
federal courts may find a private right of action against states private businesses,
hospitals and physicians that make determinations and interpretations that impact
certain groups of beneficiaries. Moreover, the quality standards that will be created by
the HHS in their interpretation of the Sec. 3512 provisions will eventually be public
and used by interest groups to seek better treatment for their constituents. The ACA, as
drafted, is more akin to an aspirational outline than a comprehensive statute and lacks
many details for which regulations and enforcement provisions will be necessary.
While those regulations cannot create a private right of action according to federal case
law, they can certainly enhance existing state and federal causes of action. Plaintiff’s
will also sue to enforce ACA Insurance Reforms through ERISA, FLSA and other
statues that already provide a private cause of action.
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1. Introduction
In contact sports, such as hockey or football among many others, there is an inherent risk of
participants sustaining serious head or brain injuries during play. NHL superstar Sidney Crosby, who
suffered from a concussion in January of 2011, has brought unprecedented attention to sports
injuries of this nature, which are becoming increasingly common among both professional and nonprofessional athletes. Crosby’s concussion prevented him from returning to the ice for eleven
months following the incident, resuming his season in November to play a mere eight games. On
December 5th, 2011, he was injured once again and has only returned to the game recently this past
March.1
Crosby is but one example out of thousands of athletes that risk their health and livelihood to
engage in contact sports which are becoming ever-more dangerous and resulting in increasingly
serious mental and physical consequences. It is only in recent years that legislative initiatives and
jurisprudence have begun to develop in this field to address the evident liability issues surrounding
sport-related injuries, and in particular, head injuries.
This paper seeks to explore this area of ambiguity, examining the legal responsibilities that may be
attributed to various participants of athletic endeavor, including coaches, trainers, physicians,
parents, referees, schools, universities and other athletic organizations. Specifically, this paper will
focus on the current state of the law and the current exposure to liability of the aforementioned
individuals and entities with regard to brain injuries sustained by athletes. The paper will also
consider how insurers can limit their liability in incidents of this nature.
Canada has yet to see a flood of legal proceedings against sport teams, leagues, schools or their
employees with respect to the long-term adverse effects suffered by athletes who have sustained
head injuries as a result of engaging in sports. Given the recent trend of such lawsuits in the United
States, however, it is important for all interested parties in Canada to take a more pro-active role in
facing these issues and to craft appropriate rules, regulations and guidelines before such lawsuits
become a quagmire and cripple the culture and business of sport. This paper will consider what an
appropriate stance would be for Canada.

Tim Wharnsby, “Crosby returns to help Pens win 10th in a row” CBCSports (March 15, 2012), online: CBC
<http://www.cbc.ca/sports/hockey/opinion/2012/03/crosby-returns-to-help-penguins-win-10th-in-a-row.html>.
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2. Sport-Related Concussions
The most common brain injury suffered by competitors in contact sports is a concussion.
Concussions can be caused by a direct, indirect or severe movement to or of the head, neck or face.
Though the jarring impact may not result in a loss of consciousness, the athlete will generally feel
dizzy and experience visual disturbances, loss of balance, vomiting, irritability and trouble falling
asleep or sleeping more than usual. A 2008 study revealed that hockey in Canada and in the United
States generated more than 5,200 brain injuries requiring emergency medical treatment.2
There are long-term repercussions for athletes who sustain sport-related concussions. Common
effects stemming from such brain injuries are changes in memory, concentration, response time,
planning and problem solving, initiative, flexibility and insight.3 Those affected may also notice a
change in their impulsivity, ability to control anger, speech, general behaviour and emotional
stability.4 Serious brain injuries may also lead to depression in impacted players.5 Needless to say the
consequences are profound, and due to the increasing number of athletes who experience them,
they cannot be ignored.

a. Professional Hockey and Football Athletes
Statistical data gathered in recent years provides us with the shocking reality of the level of risk
assumed by professional athletes who engage in sport and the likelihood of them suffering headrelated trauma and related injuries.
In the 2011-2012 season, there were 983 hockey players in the National Hockey League.6 Of those
players, over 53.5 percent are Canadians. Based on a study recently published in the Canadian
Medical Association Journal, a total of 559 concussions were reported during regular season games
between 1997 and 2004 (or about 80 concussions a year). This works out to a concussion rate of 5.8
for every 100 players, or an estimated 1.8 concussions per 1,000 hours of game play.7 Individual
post-concussion time loss ranged from 0 to 342 days, with a median time loss of six days per
concussion. Of the 529 instances of concussion for which information on time loss was recorded,
69 percent (363/529) of players missed up to 10 days of game play, whereas 31 percent (166/529)
missed more than 10 days. Further, lost game play ranged from 19 to 43 percent per hockey season. 8
Based on these statistics, there is a high risk that a hockey player will suffer from at least one
concussion at some point in their career, the effects of which will not only impact their immediate
health but more importantly will affect the player’s medical, social and post-sport career.
Stephen Hume, “Toleration of brain injuries in the NHL leads to more incidents throughout minor hockey leagues”
The
Vancouver
Sun
(January
21,
2010),
online:
Canada.com
Network
<http://www2.canada.com/vancouversun/columnists/story.html?id=9de1fb87-f6c5-4421-a496-7d5c20f98f85&p=2>.
3 “What is Brain Injury?”, online: The Brain Injury Association of Canada <http://biac-aclc.ca/en/what-is-it/>.
4 Ibid.
5 Ibid.
6 Podnieks, Andrew, “NHL Euros down again” (May 2, 2012), online: International Ice Hockey Federation
<http://www.iihf.com/home-of-hockey/news/newssingleview/recap/6807.html?tx_ttnews%5BbackPid%5D=9&cHash=17ae0c8443>.
7 Brian W. Benson et al., “A prospective study of concussions among National Hockey League players during regular
season games: the NHL-NHLPA Concussion Program” CMAJ Research (May 17, 2011), online: Canadian Medical
Association Journal <http://biac-aclc.ca/en/wp-content/uploads/2011/07/NHL_Concussion_CMAJ_2011.pdf>.
8 Ibid.
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In the football arena, the Canadian Football League recorded 50 concussions suffered during 85
CFL games in 2010. This signifies an average of 0.59 concussions sustained per game, compared to
the NFL average of 0.67 per game (or 223 concussions in 333 games in 2011). The number of
concussions suffered during previous CFL seasons is unknown because each team recorded the data
differently.9 Further, the CFL does not track players after their retirement as opposed to the
American National Football League. It would be in the CFL’s best interest to start recording data on
concussions for all eight of their teams in a uniform format in order to better document the long
term effects on their players. For example, a recent study suggested that former NFL players have
been diagnosed with Alzheimer’s disease or other memory-related disorders at a rate 19 times higher
than the average for men aged 30 to 49.10

b. Non-Professionals and Young Athletes
Medical evidence suggests that young athletes are most vulnerable to suffering concussions and
further experience a longer recovery time than adult athletes do.11 Even more disturbing is the fact
that second-instance concussions can have long-lasting effects or even be fatal for young athletes if
the player had not yet recovered from her or his first concussion. Studies show that young athletes
are more vulnerable to brain injuries because they are less likely to have access to medical attention
than professional or adult athletes.12
Hockey Canada reports that as of 2012 there are about 550,000 hockey players who are part of a
registered team in Canada. 13 A study released by three Canadian universities revealed that 11 and 12
year old hockey players who were permitted to “body check” were 2.5 times more likely to get
injured and 3.5 times more likely to suffer a concussion. Although there have been initiatives to raise
the age at which players may engage in “body checking”, as well as to limit the amount of body
checking at all levels, an outright ban on the manoeuvre is unlikely. It seems many are concerned
that a total prohibition on body checking would limit players’ skill development and place them at a
disadvantage if they happened to reach the professional level.14 It is an unfortunate stance given the
potential benefit of such restrictions. For example, in Alberta, it is estimated that a ban on body
checking in minor league hockey could eliminate more than 1,000 injuries and 400 concussions
annually.

Mark Masters, “‘Awareness is half the battle’ for CFL and concussions” The National Post (April 7, 2011), online:
National Post <http://sports.nationalpost.com/2011/04/07/awareness-is-half-the-battle-for-cfl-and-concussions/>.
10 Vicki Hall, “Life after CFL isn’t glamorous; Game plan for the future is a necessity with the average career lasting only
3.5 years” The Montreal Gazette (September 6, 2011).
11 Marie-France Wilson, “Young Athletes at Risk; Preventing and Managing Consequences of Sports Concussions in
Young Athletes and the Related Legal Issues” (2010) 21:1 Marquette Sports Law Review 241.
12 Ibid.
13 Emile Therien, “Hockey shouldn’t be our most dangerous game” The Windsor Star (June 24, 2010).
14 Allison Cross, “Bodychecking triples concussions in peewee hockey, study finds” The Ottawa Citizen (June 9, 2010).
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3. Liability

a. Recently Proposed Legislation
Three of the ten Canadian provinces have introduced bills that would govern sport-related
concussions affecting young athletes. Where enacted, these novel statutes could increase the
education and awareness of sport-related concussions, promote their proper diagnosis by coaches
and other individuals in supervisory roles, and ensure that players receive proper medical attention
before returning to play.
The first province to take action was Nova Scotia. Initiated by MP and former paramedic Chuck
Porter’s private member’s bill, Bill 63,15 titled the Concussion Awareness Act, was introduced into first
reading on May 9, 2011. Recently on April 2, 2012, the bill was re-introduced as Bill 716 and passed
the first reading. If made into law, the Act would apply to all school-aged participants of organized
team sports or minor sports and would mandate the Minister of Health and Wellness to develop and
make available education on the effects of a concussion and on procedures designed to protect
players after sustaining a head injury.
British Columbia followed suit in November 2011 with Bill M 206, titled the Concussions in Youth
Sport Safety Act and proposed by physician and MLA Dr. Moira Stilwell. If enacted, the Act would
ensure that all youth sports organizations develop and adopt guidelines to inform and educate
coaches, athletes and parents on the nature and risk of concussions, including continuing to play
after sustaining a concussion. The provision of information would have to occur on a yearly basis by
way of an information sheet signed by the athletes and their parent or guardian. Furthermore, a
young athlete removed from an activity after suffering a concussion would not be permitted to
return until she or he is evaluated by a health care professional and receives clearance to return to
play.
Most recently, on March 6, 2012, Ontario’s MPP and former lawyer, Laurel Broten, introduced Bill
39,17 An Act to Amend the Education Act with respect to concussions. If passed, this Act would apply to
school boards and would permit the Minister of Education to establish policies and guidelines
respecting head injuries and concussions in pupils and require that boards to comply with them.
The British Columbia and Ontario bills both contain an important provision that should be
emphasized and highlighted. In the above-noted provinces, the proposed legislations restricts
liability in a civil proceeding for any act or omission where the person accused of negligence acted
reasonably and in good faith, and in accordance with the regulations and policies under the
proposed statute.
As noted, the three aforementioned bills have yet to become law. In the event that they are enacted,
their presence could have a significant impact on how Canadian courts interpret the duty of care
Bill 63, An Act to Promote Education Respecting Concussion in Sports, 3rd Sess., 61st Gen. Ass., Nova Scotia, 2011 (first
reading: May 9, 2011).
16 Bill 7, An Act to Promote Education Respecting Concussion in Sports, 4th Sess., 61st Gen. Ass., Nova Scotia, 2012 (first
reading: April 2, 2011).
17 Bill 39, An Act to Amend the Education with respect to concussions, 1st Sess., 40th Parl., Ontario, 2012 (first reading: March 06,
2012).
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owed to professional and non-professional athletes by parental figures, facility operators, equipment
suppliers, sports and school authorities, and their employees.

b. Duty of Care – Professional Athletes
There is an absence of cases in Canada that specifically deal with concussion-based injuries in the
context of professional players suing sports teams or organizations for negligence. Nonetheless, the
common law does provide guidance on the duty and standard of care owed by professional sport
teams, organizations, their affiliates and their employees with respect to injuries in general. The
leading case in that regard is the 1981 decision Robitaille v. Vancouver Hockey Club Ltd.18
Though somewhat beyond the scope of this paper, another decision that is worthwhile to note on
this topic is More v. Bauer Nike Hockey Inc.,19 which was released recently in 2011. This case tackles
the question of whether helmet manufacturers and certifiers owe a duty of care to athletes who
choose to wear their head gear.
Robitaille v. Vancouver Hockey Club Ltd.
In Robitaille, the plaintiff was a professional hockey player who suffered a seemingly serious shoulder
injury. Despite the plaintiff’s complaints of pain, no action was taken by the team manager, owner or
physician. Instead, the plaintiff was practically forced to continue playing, whereby, as a result of a
second on-ice incident, his initial injuries were aggravated. Unfortunately, the plaintiff was still
denied appropriate medical attention and was not told to refrain from participating. The next time
the plaintiff was body checked by an opposing player, the plaintiff suffered a spinal cord injury that
rendered him permanently disabled.
The Court of Appeal had no problem in holding the defendant hockey club vicariously liable for the
negligence of their employees, specifically their team doctors. The Court found that the defendant’s
employees had: threatened to suspend the plaintiff if he did not return to play despite his injuries;
neglected to have the team doctor examine the player despite promises to do so; failed to
appropriately tend to the player immediately following the on-ice injury that permanently disabled
the plaintiff; and, throughout the ordeal, continued to pressure, abuse and threaten the plaintiff.
Further, focusing on the injury itself, the appellate court held that there were serious warning signs
and even actual notice of the plaintiff’s serious medical problems. As such and in consideration of
the behaviour outlined above, the Court held that the defendant’s employees failed to take
reasonable care to ensure that its players did not suffer an unnecessary risk of injury, which included
the obligation to provide medical care. Nonetheless, the plaintiff was not found to be entirely
without blame, as a result of which the Court reduced his claim for damages by 20 percent for
contributory negligence as he had also failed to act reasonably in taking appropriate care of himself.
In terms of vicariously liability, the Court of Appeal explained that that the degree of control the
hockey club had over the team doctors is of little significance. Supplying medical staff is ultimately
for the purpose of furthering the sports organization’s business; thus, merely having the power to
18
19

[1981] 3 WWR 481 (BCCA).
2011 BCCA 410, 2011 CarswellBC 2746.
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select, control and dismiss such medical staff is sufficient to trigger liability on the company’s
behalf.20
By applying the test established in Robitaille, Canadian professional teams in the NHL and CFL do
have the obligation to provide reasonable medical care in the circumstances. Team trainers are
usually the first responder to an injured player, and “must show the level of modern knowledge or
technique to be expected of an ordinary competent athletic therapist.”21 The team’s trainers by their
actions must also be in accordance with the guidelines and standards of the industry. That said,
professional sports organizations will be held vicariously liable for the negligence of any medical
staff they employ to oversee the health and well-being of their players and participants.
More v. Bauer Nike Hockey Inc.
In More, the plaintiff was a 17 year old hockey player who suffered from a brain injury while playing
in an organized hockey tournament. At the time of the accident, the plaintiff was wearing a hockey
helmet designed and manufactured by Bauer Hockey Corp. and certified to the minimum standards
of the Canadian Standards Association (CSA).
The plaintiff attempted to argue that the helmet had not protected him against the injuries as it was
designed and certified to protect him. The plaintiff argued that Bauer and the CSA had breached
their duty to develop and adopt more rigorous certification standards for hockey helmets.
With respect to the manufacturer Bauer, the trial judge found that there was no question as to the
fact that the company had a duty to take “reasonable steps to ensure that its hockey helmets were
safe for their intended use.”22 In reference to the standard of care owed, the trial judge qualified the
duty, stating that current Canadian jurisprudence on the matter does not require manufacturers to
use the safest design available so as long as the design is reasonable in the circumstances.23 With respect to
the CSA, the trial judge held that a duty of care did exist between the plaintiff and the CSA but that
the CSA had not breached the standard of care. In the end, the injured player’s claim failed as he was
unable to establish causation between the alleged breach and his brain injury.
Despite their success, the CSA appealed the trial judge’s finding that they owed a duty of care to the
plaintiff. The Ontario Court of Appeal held that, at the very least, any prima facie duty of care owed
by the CSA would be negated on policy reasons.
First, the appellate court found the plaintiff’s injury to be too unique to impose a duty of care that
would allow any injured helmet consumer to make a claim against the CSA. Second, the Court found
that to extend the risk of liability to the CSA would jeopardize the public service that the association
provides. Finally, the Court of Appeal rejected the argument that the CSA was maintaining the
helmet design bar at an “artificially low level”. Consequently, the Court ruled that, for policy
reasons, the CSA does not owe a duty of care to hockey players who are injured while wearing
certified hockey helmets.
Supra note 19 at para. 52.
John Barnes, Sports and the Law in Canada, 3d ed. (Markham: Butterworths Canada Ltd., 1996) at p. 257.
22 More v. Bauer Nike Hockey Inc., 2010 BCSC 1395, 2010 CarswellBC 2629 at para. 193, aff’d in part 2011 BCCA 410,
2011 CarswellBC 2746.
23 Ibid. at para. 202.
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Based on the ruling in More, it appears that, for the moment, the door is closed on actions against
helmet manufacturers in Canada where the latter has followed the CSA’s minimum standards for the
product they are offering.

c. Duty of Care – Non-Professional Athletes
In the context of sport-related injuries, the legal exposure of schools and their employees has also
been contemplated by Canadian courts. School liability can be established pursuant to occupier’s
liability legislation, statutory duties and the common law. The leading case law on this matter is
discussed below, along with decisions concerning volunteers, coaches, not-for-profit sports
organizations and other establishments that sponsor or coordinate sporting activities.
i.

Schools

Myers v. Peel (County) Board of Education
The leading case law on this issue comes from the Supreme Court of Canada in Myers v. Peel (County)
Board of Education,24 which involved a 15-year old boy who was significantly injured when attempting
to complete a gymnastic manoeuvre in his high school’s gymnastic class. It was the high school’s
common practice to permit students to leave the gymnasium during class to practice on their own in
the adjacent exercise room. The plaintiff ultimately fell and broke his neck during class.
To determine whether the school breached its standard of care, the Court applied the standard of a
“prudent or careful parent”. The Court ruled that the school had breached the standard of care by
failing to provide adequate supervision of the students using the exercise room and by failing to
ensure sufficient protective matting was available for manoeuvres such as the one attempted by the
plaintiff. Nonetheless, the plaintiff was also found guilty of contributory negligence at 20 percent for
trying the move without proper experience, precautions and supervision.
In essence, the Myers decision stressed the fact-driven nature of assessing liability for sport-injury
cases. The application of the standard of care will vary and depend upon, among other factors, the
number of students being supervised, the nature of the exercise or activity in question, and the age
and degree of skill and training which the student may have received for the exercise or activity.
Thus, there is a level of uncertainty as to how exposed a school, coach or teacher may be in sportinjury related matters.
Thomas v. Hamilton (City) Board of Education
Subsequent to Myers was the decision Thomas v. Hamilton (City) Board of Education.25 In that case, a
high school football player sustained a neck injury during a routine tackle and was rendered a
quadriplegic. The coaches had provided tackling instructions during the season. The Ontario Court
of Appeal held that the school authorities were not negligent in the circumstances given that he was
appropriately coached, he was in excellent condition and he was wearing the appropriate
24
25

[1981] 2 S.C.R. 21, 1981 CarswellOnt 579.
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equipment.26 He was aware of the inherent risks of participating in a football program. The Plaintiff
argued that because of his long neck configuration, he should have been warned of the increased
exposure to neck injuries (“swan theory”). However, the Court stated that this theory was not
known by coaches at the time of the injury.
Hamilton v. Delta School District No. 37
Another example of an educational institution which was not found liable for an injured student is
the decision Hamilton v. Delta School District No. 37.27 In that case, a student had broken her nose
during a physical education class while playing a floor hockey game when a high stick hit her in the
face. The student plaintiff attempted to argue that the school had been negligent in failing to require
the use of protective gear during the game and failing to provide adequate supervision. The Court’s
decision turned on the level of the plaintiff’s experience and the provision of proper instructions.
The plaintiff was not new to floor-hockey, having played in the school year before. The supervising
teacher at the time of the accident was also found to have fulfilled his duty of giving the students
adequate instructions on how the game is played and, more importantly, on the safety rules.
Furthermore, the teacher was deemed to have properly enforced the rules as well, penalizing
students for engaging in any prohibited dangerous conduct, such as high sticks and body-checking.
The Court concluded by reinforcing the reality that physical education activities and sports have an
inherent risk of injury, and that a teacher is only to meet a standard of reasonableness, not
perfection.
Hussack v. Chilliwack School District No. 33
To the contrary, the supervising teacher in Hussack v. Chilliwack School District No. 3328 was found to
have breached the standard of care when one of his students was hit in the face with a field hockey
stick. In this instance, the injury was much more serious, causing a concussion that over time
developed into a serious somatoform disorder.29 Unlike in Hamilton, the plaintiff had never played
field hockey prior to the game in which the accident occurred. The physical education teacher had
assumed that the plaintiff’s experience and skills in ice hockey, roller hockey and floor hockey were
transferable to field hockey and had permitted the plaintiff’s participation on that basis alone. Expert
evidence revealed that such skills were not transferable and it was unsafe to play without having
building blocks in place. The Court further found that the teacher’s review of the basic field hockey
rules before the game was insufficient to compensate the plaintiff’s inexperience. Thus, it was held
that the teacher breached the standard of care by allowing the plaintiff to participate while knowing
full well that the plaintiff had never played before.

Ibid. at para. 91.
2010 BCSC 712, 2010 CarswellBC 1294.
28 2011 BCCA 258, 2011 CarswellBC 1366.
29 A somatoform disorder was described by the Court as a “psychiatric illness in which individuals complain of physical
symptoms that have no underlying physiological basis and which are presumed to arise from psychological factors.” Ibid.
at para. 1.
26
27
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ii.

Sports Organizations

Canadian Universities Reciprocal Insurance Exchange v. CGU Insurance Co. of Canada
In 2007, the Ontario Court of Appeal analyzed the duty of care of a sport organization in the
decision Canadian Universities Reciprocal Insurance Exchange v. CGU Insurance Co. of Canada.30 In that case,
an individual was injured during a judo class organized by the University Judo Club at the University
of Windsor. The University’s insurer settled the matter with the individual and was seeking
contribution from the insurer for the Ontario Judo Black Belt Association (“OJBBA”). The OJBBA
was the governing body for judo clubs across Ontario and the University Judo Club was a member
but had not paid its registration fees for that particular academic year. The Ontario Court of Appeal
held that the University Judo Club was a member pursuant to the Bylaws governing the OJBBA,
although not a member in good standing.
iii.

Volunteer Coaches and Not-For-Profit Sports Organizations

Hamstra v. British Columbia Rugby Union
Sports organizations and clubs run by or affiliated with educational institutions are held to the
standard of a “prudent or careful parent”. When volunteer participants and not-for-profit
establishments are involved, the common law has employed a less onerous standard of care. The
ruling in Hamstra v. British Columbia Rugby Union31 best summarizes the jurisprudential stance on the
duty and standard of care held by such individuals and organizations.
In Hamstra, the teenaged plaintiff was rendered a quadriplegic during a rugby trial match conducted
by the defendant, the British Columbia Rugby Union [“Union”]. The plaintiff brought a suit against
the Union and the individual acting as coach and selector for the Union, alleging that they had
breached their standard of care of the “careful or prudent parent”. Specifically, the plaintiff argued
that the defendants had permitted inexperienced players onto the field, thereby creating a dangerous
situation that led to the plaintiff’s injury, and further, that the defendants had failed to warn the
plaintiff of the risks involved in playing the sport.
The Court held that both the coach and the Union were not making a profit from organizing and
holding the rugby trial matches. Given that the coaches and selectors at these games were
volunteers, the Court found that they could not be held to the standard of a careful or prudent
parent. Rather, in order to establish negligence on the part of volunteer coaches or selectors, the
applicable test is whether they acted in accordance with the ordinary skill and care of a coach or
selector in the circumstances of the particular game in question.
Applying the test in this instance, the Court considered whether the defendant coach had acted in
accordance with the Canadian Rugby Union’s [“C.R.U.”] laws—by which the Union was
governed—and any accompanying notes, instructions and guidelines. The Court ultimately found
that the coach had indeed acted in accordance with the relevant laws and therefore had been
negligent.
30
31

2007 ONCA 650.
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The Court took a similar approach in assessing the liability of the Union, but provided insight into
the common law’s position on the liability of non-profit institutions. Affirming the Supreme Court
of Canada’s judgment in Smith v. Horizon Aero Sports Ltd.,32 the Court agreed that the standard of care
for a volunteer non-profit organization is that of a rescuer, who becomes liable not when trying to
help a victim but worsening their condition (Horsley et al. v. Maclaren et al.).33 As stated in the former
decision, the rationale behind the less-onerous standard is to ensure that non-profit organizations
are not discouraged from acting in the interest of society, and in particular, working to promote
“excellence and safety” in their field.
In other words, whether or not an institution falls under the lesser standard of rescuer will depend
on whether or not their efforts can be deemed as “directed towards promoting excellence and
safety”. Having examined the Union’s constitution and finding that the Union promotes more than
“excellence and safety”, but rather promotes and organizes games such as the one at issue in this
suit, the Court held that the law imposes a greater standard of care on the Union than that of a
rescuer. Nonetheless, the standard remains lesser than that of a prudent or careful parent, given the
non-profit status of the Union. Ultimately, the Union was held to have owed a duty of care to take
reasonable care in the circumstances, the circumstance being that of a voluntary non-profit
organization promoting and organizing rugby games as a member of their governing body, the
C.R.U. Essentially, the Union standard of care was the same as the coaches, which the Court found
the Union had not breached.
Finally, the Court provided compelling commentary with respect to the plaintiff’s allegation that the
defendants had a duty to warn players of the risks involved in the game, and with regard to the
knowledge of risk in general. The Court accepted that at the place and time of the plaintiff’s
accident—British Columbia, 1986—the plaintiff’s particular injury, namely cervical spine injury, was
not a well-known risk in the game of rugby. Although the possibility of a serious neck injury in a
contact sport such as rugby was present, the possibility in 1986 was “sufficiently remote that it did
not require a warning to the players [or] their parents”.34 Thus, it was held that the defendants did
not have a duty to warn the plaintiff or his parents of the risk of the injury suffered by the plaintiff.
Furthermore, given that the “degree of standard of care must be commensurate with the gravity of
the risk”,35 the fact that the rugby community lacked awareness of the risk served to lower the
standard of care held against the coach and the Union. The Court emphasized that, had the
plaintiff’s injury been tried at the time of the decision (1989), the standard applied by the courts
would have been a higher one as the rugby community’s awareness of the injury would have also
been greater. This finding has important implications for present-day not-for-profit sports
organizations. Sport-related injuries are now prevalent and the risks of them are becoming betterknown. Therfore, despite the findings of this 1989 decision, sports institutions of today, with over
20 years more of statistical data and knowledge at their disposal, may be held to a higher standard
than were the defendants in Hamstra.

(1981), 19 C.C.L.T. 89, 130 D.L.R. (3d) 91 (BCSC) at para. 110.
[1970] 2 O.R. 487, 1970 CarswellOnt 231 (ONCA).
34 Supra note 32 at para. 21.
35 Ibid. at para. 19.
32
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d. Conclusion
To conclude on the duty of care for professional and non-professional athletes, it is evident that the
legal landscape is changing and that the standard of care for professional and non-professional
athletes is rising. The legal test for what is defined as “reasonable supervision” and a “prudent and
careful parent” will inevitably change if legislation is adopted with regards to managing sport-related
concussions and if new guidelines or standards are adopted in the industry, either at the professional
or non-professional level.
4. Waiver and Release
Briefly, a waiver and release of liability is a contract which functions as an exclusion of liability. If
valid, it is a complete defence. Insurance coverage, in some context, is contingent on the use of such
waivers. These waivers state that the participant to the contract accepts both the physical and legal
risk of participating in an activity. As there is significant case law and legal writing on waivers and
therefore, we will only provide a few decisions on the issue.

a. General Enforceability of Waivers and Releases of Liability
The leading court decision in Ontario with respect to the enforceability of waivers and releases is
Isildar v. Kanata Diving Supply,36 which was rendered by the Ontario Superior Court of Justice in 2008.
The decision is a testament to the extensive protection a waiver and release can provide to
organizations when drafted and executed in the correct way. Furthermore, the ruling was made in
the context of a fatal sporting accident and therefore is very applicable to the discussion of liability
for sport-related concussions.
Isildar involved a 28-year-old husband and father who had enrolled in an advanced diving course
after having completed an intensive recreational scuba diving certificate program. The advanced
course included a compulsory open water deep dive that ultimately led to the man’s death. Prior to
partaking in the course, the deceased had signed a release of liability that purported to waive his legal
rights and exempt the Kanata Diving Supply shop and its instructors from “all liability or
responsibility whatsoever for personal injury, property damage or wrongful death however caused,
including, but not limited to, the negligence of the release parties, whether passive or active.”
The legal proceeding against the diving shop and the diving instructors was brought by the
deceased’s wife and son. Although the Court found that the defendants had not only breached their
contract with the deceased, but further had indeed acted negligently, the waiver and release signed
by the deceased absolved the defendants from any liability towards the plaintiffs. In coming to this
conclusion, the Court had to make the central determination of whether or not the waiver and
release signed by the deceased was enforceable.
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As part of its analysis, the Court held that the following three-tiered considerations must be made to
ascertain whether a signed waiver and release of liability is valid:
(1) Is the release valid in the sense that the person knew what they were signing? Alternatively, if
the circumstances are such that a reasonable person would know that a party signing a
document did not intend to agree to the liability it contains, did the party presenting the
document take reasonable steps to bring it to the attention of the signatory?
(2) What is the scope of the release and is it worded broadly enough to cover the conduct of the
person or company relying on the release?
(3) Whether the waiver should not be enforced because it is unconscionable?37
With respect to the first point, the Court found that the deceased, being an educated and prudent
individual, knew the significance of signing the waiver. Further, the instructors had read the
document aloud to the participants before they were asked to sign it. This was done at the course’s
orientation session, which the deceased had attended and during which the deceased and other
students were given an opportunity to ask questions. Reading the waiver aloud was viewed by the
Court as taking reasonable steps in bringing the release to the attention of the participants, including
the deceased. The Court also considered the fact that the deceased at signed a similarly-worded
waiver and release for the earlier certification course he completed, and again on two other
occasions. For these reasons, the deceased was deemed to have known what he was signing.
On the second question, the Court again answered in the affirmative. The language of the release
and the supplementing “Statement of Understanding on Safe Diving Practices” were found to be
sufficiently broad to encompass the defendants’ breach of contract and negligent conduct. The
Statement was deemed to specifically refer to the possibility of injury or death by active or passive
negligence, including the “type of harm that resulted in [the deceased’s] death, including panic,
hyperventilation and drowning.”38
Finally, on the point of whether the waiver was unconscionable or not, the Court held that it was
not. Although an exclusion of liability clause like a waiver and release may be unenforceable where it
removes from the contract the very thing that was contracted for—in other words, results in a
fundamental breach—the Court did not find that the waiver did any such thing. Further, the Court
could not rule that the waiver was divergent from community standards of fairness and morality.
Since neither of the aforementioned grounds were proved, the defendants’ waiver and release was
deemed valid, or not unconscionable.
It is evident from the ruling in Isildar that waivers and releases of liability have a central role to play
in the legal exposure of sporting organizations, clubs, teams and the like, and, just as important, their
insurers. Evidently, where the appropriate measures are taken, the aforementioned may be able to
protect themselves from being held liable for the head and brain injuries of athletes. Pursuant to
Isildar, such measures would include (a) carefully drafted waivers that are broad enough to capture
the risks of the sport (i.e. concussions), and (b) adequately bringing the waivers and their significance
to the attention of those signing them.
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b. Jurisprudence on Waivers for Professional Athletes
In the previously discussed decision Robitaille v. Vancouver Hockey Club Ltd, the defendants had argued
that the release provision in the standard players’ contract between the club and the players
discharged the hockey club from all liability. However, the British Columbia Court of Appeal held
that these provisions were ineffective.
The Court found that because the standard contract, which had attempted to release the club from
“any and every additional obligation, liability, claim or demand whatsoever” above what was
provided in the contract, had been signed in the name of the plaintiff’s corporation and not the
plaintiff himself, the contract was inapplicable on that technicality alone. Nevertheless, the plaintiff’s
collective bargaining agreement was also found to override the standard contract’s release
provisions, given that the terms in the collective agreement were more favourable. As for the
collective bargaining agreement’s imposed liability limitations, the Court found that the agreement
only encompassed the plaintiff’s salary and benefits, and thus could not affect the claim in the
lawsuit.
The analysis from Robitaille was applied and clarified in Belanger v. Pittsburgh Penguins Inc.,39 which was
another action arising out of an injury to a hockey player as a result of a sports club’s negligence.
The Ontario Court of Justice in Belanger agreed with the ruling in Robitaille that, absent unambiguous
express or implicit wording excluding liability in tort, neither the standard players’ contract nor the
collective bargaining agreement could serve to release a sports club from responsibility.

c. Jurisprudence on Waivers for Non-Professional Athletes
With regards to non-professional athletes, the question of waivers is more complicated given that
many of these athletes are young and that Canadian courts will not enforce contracts made with
individuals under the age of 18 years old.
In Thomas v. Hamilton (City) Board of Education, which was also discussed earlier, the plaintiff was
required to sign a consent-to-play form before he could be deemed eligible to participate in the
football team. The plaintiff’s parents were also required to sign the same form. When faced with
having to determine the significance of this, the Ontario Court of Appeal found that executing a
consent form, although indicative of the signatory’s consent to the “normal risks of the game”
which could indeed include serious injury, does not amount to the signatory assuming all risks of
injury. The appellate court held, therefore, that such consent forms cannot override a school
authority’s owed duty of care or exonerate any negligent conduct on their part.
5. Risk Management
Although there are few decisions relating to sport-related injuries for professional and nonprofessional athletes, these are some risk management strategies that can be implemented to prevent
legal responsibility for a sport-related brain injury.
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a. Education
Undoubtedly young athletes should be made aware of the inherent risks of participating in sport
activities. Parents, coaches, schools, local sport leagues and organizations also need to be aware of
these risks so they may enforce the appropriate protective safeguards, whether it be for the wellbeing of the players, for managing their own legal exposure, or for both.
Based on the case law to date, implementing the following strategies could reduce legal liability of
parties connected to an athlete’s life:
a) Building relationships – athletes and their parents are much less likely to sue an athletic
trainer who they think truly cares about them.
b) Obtaining a written contract from the athletic trainer which includes a detailed job
description of the training team.
c) Obtaining a pre-participation examination – to be used as a basis for comparison should
a head injury occur.
d) Obtaining a waiver and indemnity and an informed consent from the athletes and their
parents – the waiver and indemnity and informed consent should ensure that the
participants acknowledge and accept the risks of engaging in the activity, which they do
in exchange for the opportunity to participate. Note, however, that such clauses provide
minimal protection against legal proceedings by participants under 18 years of age, as
minors may not legally enter into contracts and parents are not able to sign away the
rights of a minor. The indemnity is still important though, as it can serve to mitigate
certain exposures at the very least.
e) Keeping a paper trail to satisfy the “reasonable person” standard.
f) Participating in continuing education.40

b. Guidelines, Regulations and Standards
Besides education, it would be useful for sports organizations and educational institutions to adopt
guidelines, regulations and standards to help coaches, parents and school employees identify,
diagnose or suspect a concussion. Such measures could assist in reducing the risks of a player
sustaining a second concussion, as the player would have been prevented from continuing to
participate upon diagnosis of the first.
As part of the process of putting these standards into place, sports organizations and educational
institutions should review each sporting activity and identify: the risk involved, the seriousness of the
injuries that may occur, the likelihood of the injuries occurring, and the institutions’ options in
working to reduce those risks. Once these assessments are conducted, the next important step
Barbara Orborne, “Principles of Liability for Athletic Trainers: Managing Sport-Related Concussion” (2001) 36:3
Journal of Athletic Training 316.
40
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would be to implement the proposed risk reduction procedures. One essential risk reduction policy
would employ strict return-to-play guidelines, whereby athletes would have to be cleared by a
medical professional before returning to the sport.
6. Conclusion
Whether it be from a legislative, jurisprudential, educational or awareness standpoint, it is evident
that the area of sport-related head injuries is only recently emerging as a significant and attentionworthy issue. Legislators have finally begun to turn their minds to this prevalent problem that has
the potential to affect athletes of any age and skill level. The more the spotlight shines on this
matter, the more the community will push back and the more legislative response will be required.
At the present time, however, there is still a long road ahead.
As the jurisprudence demonstrates, not only is there a lack of guidance on how to tackle the specific
legal issues surrounding sport-related concussions, but a lack of certainty with respect to sports
injuries and liabilities in general. Currently, there are no universal laws or regulations in place to
provide affected parties—insurers, educational institutions, teams, sports organizations, physicians,
facility and equipment providers, coaches, parents and players—with direction on either
preventative or curative measures in the context of injuries in any let alone so called dangerous
sports. The limited case law that does exist is highly fact-specific and many do not address the
specific circumstances of head-related injuries and the liability that may arise therefrom.
As much as the Canadian legal landscape requires leadership and development in this field, the
potential drawbacks cannot be ignored. There is no doubt that as the legislative branch becomes
increasingly involved and as the duty and standard of care becomes better defined, more legal
proceedings in this field will surface. Although from a plaintiff’s perspective this could be viewed as
lowering the barriers to justice, from an insurer’s perspective, a rise in the number of claims filed is
far from ideal. In that regard, it is feared that as sport-related concussions gain notoriety, it might
become difficult for players and teams to secure adequate insurance. Quite simply, insurers may no
longer be interested in taking part.
Thus, these are some pitfalls that need to be examined and considered.
One cannot forget, however, that regardless of the legislative framework or awareness, concussions
are an inevitable part of engaging in many sports-related activity, particularly where contact is an
accepted component of the game. Nevertheless, with appropriate laws and regulations in place as
well as an informed community, the occurrence and consequences of concussions can, at the very
least, be significantly reduced. Head-related injuries have important implications not just for players
but for community organizations, athletic associations at the local and provincial level, school
boards, coaches, parents, and medical trainers alike. Thus, comprehensively developing this area of
the law will serve to better communities, the sports industry and the lives of athletes as a whole. It
remains to be seen, however, what effect such developments will have on the insurance industry.
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Concussions – Gaining Focus on Sports-related Head Injuries
Ronald J. Clark
Bullivant/Houser/Bailey
Every year, an estimated 1.6 to 3.8 million sports and recreation-related brain injuries occur in the
United States, according to the Center for Disease Control and Prevention. A recent surge in lawsuits
filed in federal courts against the NFL has sparked a national conversation about the long-term effects of
head injuries sustained by athletes and the league's handling of concussion-related injuries. Below the
NFL level, colleges, schools and youth sports programs have experienced similar legal activity as those at
the professional level.
The Injuries
The medical or injury condition at the root of these lawsuits is concussion1 or traumatic brain injury.
There is little dispute that concussions occur in sports, particularly football and hockey. The obvious
actions of two athletes striking one another in the head or heads hitting the playing surface can and do
cause injuries. A growing body of study and understanding of the dynamics of play in contact sports
illuminates how these forms of trauma take place and their potential impacts over time.
Further, protective equipment, primarily the helmet, has changed significantly from the time when a
thin plastic shell with no face guard was the norm in football and no helmets, not even on goalies, was
acceptable in hockey. Regardless, concussions and resulting head trauma continue to occur. Improved
safety devices don’t eliminate the problem and there are some who contend that they exacerbate it.
Further, the cumulative effects of that trauma over time are driving the lawsuits today. It is usually not
the immediate concussion or injury, but the long term effect of injury that plaintiffs claim are causing
the problems. And, these claims are typically not for the effects of the injuries, per se, but for negligence
and fraud about the effects of how injuries were managed, or not, during their time as players.
Legal Landscape Today
The National Football League and its individual teams are subject to a number of lawsuits that claim,
inter alia, wrongful death due to Chronic Traumatic Encephalopathy (CTE), negligence, fraudulent
concealment, negligent misrepresentation and conspiracy.
The courts have not always looked upon football injuries with an outpouring of sympathy. In the
reversal and remand upon appeal of Louis Vendrell v Schoolf District No 26C, Malheur County, the
Supreme Court of Oregon wrote in 1962, “ . . .Body contacts, bruises, and clashes are inherent in the
game. There is no other way to play it. Nor [does a] prospective player need be told that a participant in
the game of football may sustain injury. That fact is self evident. It draws to the game the manly; they
accept its risks, blows, clashes and injuries without whimper.”

1

Concussion is defined as "a traumatically induced alteration in brain function manifested by an alteration of
awareness or consciousness." Pellman, E, Viano, D, Tucker, A, et.al., Concussion in Professional Football:
Reconstruction of Game Impacts and Injuries, Neurosurgery, Vol. 53(4) (2003).
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Among the most significant issues for plaintiffs and defendants is where the cases will be adjudicated
and under what laws. In the case of Duerson v. NFL & Riddell, Inc.,2 a wrongful death complaint by the
estate of David Duerson following Duerson’s suicide, the defendants removed the case to federal court,
and Duerson filed a motion to remand. Duerson is essentially arguing that the wrongful death complaint
does not belong in federal court. Conversely, the NFL wants Duerson’s case consolidated with the other
concussion-related lawsuits in Philadelphia.3 The presumption is that Duerson expects a more favorable
environment for the case in the state courts and separate from the consolidated approach in the federal
district.
Professional football players are covered under union labor agreements. Those agreements address
policy regarding concussions and treatments and benefits related to them under the NFL Collective
Bargaining Agreements (CBA) between the National Football League Management Council (NFLMC) and
the National Football League Players Association (NFLPA). Therefore, most, but not all, claims for injuries
are addressed by the terms of the CBA for workers compensation. However, tort suits against the NFL
are being brought against the league rather than the particular teams. That opens the gate to
adjudication outside of the CBA.4 As of early May 2012, 70 suits have been brought by more than 1,800
plaintiffs in federal district courts.5
Workers Compensation and Jurisdictions
Further complicating the issue of workers compensation is the specific jurisdiction. A battle is
developing over whether cases brought for workers compensation claims related to head injuries will
stay in the jurisdiction of the particular team or teams for whom a player played or whether they can be
brought in a state like California where workers compensation laws are regarded as more liberal and
more lucrative for the injured party.
Players, through the NFLPA, contend that federal and state laws do not allow private contracts, i.e.
union agreements, to take away employees rights to file injury claims in places they have worked. For
players, California’s statue, Section 3600.5(b) of the California Labor Code, that affords protections to
employees on assignment temporarily in the state is a tempting attraction. California’s worker’s
compensation benefits are considered more generous and the temporary assignment provision means a
player only had to work in the state one day to qualify.
Suits related to jurisdictional conflicts by the NFL against individual players have often resulted in
outcomes favoring the NFL, but not always. For example, the Atlanta Falcons, in their suit, The Atlanta
Falcons Football Club L.L.C. et al. vs. The National Football League Players Assn. et al. seek to keep
workers compensation claims in Georgia and out of California. Court filings show that an arbitration
ruling in March 2012 ordered the players to withdraw their California comp claims and pursue workers
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comp in Georgia based on their contract language. The lawsuit filed in Atlanta seeks to enforce that
agreement.6
However, Pennsylvania and Maryland have allowed claims to move forward under the provisions that a
private contract cannot waive statutorily-enacted public policy.7 These claims rest upon the injured
party contending that their injuries occurred while in that jurisdiction. Similar restrictions do not
necessarily apply in California.
Non-Professional Athletes
Of course, injuries of all kinds including head trauma occur to athletes in school programs, private
programs and outside of any sponsored league or venue. As such, school coaches, administrators and
districts and private leagues can become subjects of lawsuits for injuries sustained by their players.
According to the journal Pediatrics, sports-related concussion injuries are on the rise and the 8-13 yearold age range accounts for 40 percent of those injuries. Emergency Room visits for concussions in 8-13
year olds doubled between 1997 and 2007 and more than doubled for athletes between 14 and 19.8
With an increase in injuries, the plaintiff’s bar has turned its attention to school leaders and their district
organizations. In Journey Bailey v. Oregon School Activities Association; Sherwood School District and
Oregon Trail School District, April 25, 2012, the plaintiff alleges that defendants were negligent in
exposing her son to an unreasonable, foreseeable risk of harm by allowing him to play football following
a head injury. The claim is that the defendants knew of the plaintiff’s previous concussion injuries and
allowed him to return to play before being granted a medical release, which violates Oregon
Administrative Rule 581-02230421. The result was a brain injury for the student athlete, and the amount
being sought is $841,577.
More dramatic and tragic accidents have occurred with student athletes and the resulting lawsuits may
give insight into the direction of legal proceedings for scholastic athletic programs.
Scott Eveland, now 21, a San Marcos, California high school senior collapsed during a school football
game on Sept. 14, 2007, after suffering a traumatic brain injury. He remains severely disabled. His family
sued a number of entities, but more than three years after the suit was filed, the only two defendants
who remained were the school district and Ridell, the maker of the football helmet Eveland wore. On
March 10, 2012, the school district settled the lawsuit for $4.375 million. Separately, the family settled
with Ridell for $500,000. The funds in support of the settlement will come from insurance carriers
according to the North County Times.9
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For school districts, the case of Montclair High School football player Ryne Dougherty raises further
questions about evaluation and treatment of concussion. Dougherty’s death following a 2008 football
game prompted a suit alleging that the New Jersey town, the Board of Education and Montclair High
"were negligent in their conduct by permitting Ryne to participate in a high-contact game with the
knowledge that his medical and physical condition was compromised in light of the prior concussions
and the Oct. 2, 2008, ImPACT test results."10
ImPACT (Immediate Post-Concussion Assessment and Cognitive Testing) is the first, most-widely used,
and most scientifically validated computerized concussion evaluation system.11 According to Irvin
Muchnick of Concussion, Inc., “Though the Dougherty story touches on ImPACT . . .Dougherty v.
Montclair is an interesting opening volley for this coming flurry of multimillion-dollar litigation. I believe
‘avalanche’ is not a hyperbolic predictive word. For all we know, there are many such underreported
cases already in the pipeline.” The implication may be that even state of the art testing will not insulate
school districts from potential liability.
Injuries suffered by non-professional athletes have had repercussions for others in society, too. Perhaps
most well known is the case of Ohio State football star of the late 1970’s, Art Schlichter. The former firstround NFL draft pick has a troubled history of excessive gambling that has landed him in prison for fraud
and forgery. In his latest conviction for defrauding as many as 50 people in a millions of dollars sportsticket scheme, his defense attorney contends that part of his problem was due to the 15 concussions
suffered during his playing career. In addition to a 10 year sentence, he was ordered to pay $2.2M in
restitution.
After the hearing, public defender Steven S. Nolder, who represented Schlichter, said the former
quarterback was examined by three mental health specialists who concluded that he had "significant
deficits" in the frontal lobes of his brain, most likely caused by the 15 concussions he suffered while
playing football.
"Their conclusion was that the condition is related to his behavior," Nolder said. He said the specialists
said it could cause severe depression, impulsivity and an inability to make good decisions.12
Addressing the Problem
The high profile nature of lawsuits as well as the widely-reported injuries, some including death by
suicide, are driving awareness and sensitivity to the problems associated with concussions in athletics.
Nothing focuses attention like million-dollar exposures and teams, school districts and insurers are
responding on several fronts to reduce risks to players and lessen exposure.
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There are two fundamental approaches to managing the adverse impact of concussions. The benefits of
these approaches accrue to both the players and those who are responsible for their well being.
Education
Many lawsuits and complaints against teams, coaches and management are centered on negligence
regarding awareness of a player’s condition in particular and lack of attention to appropriate and timely
treatment. This approach suggests that those bringing the suits find that defendants have not done
enough to make them aware of the risks of head injury and done too little to mitigate its effect.
In part, one Complaint in a class-action suit reads, “The N.C.A.A. has engaged in a long-established
pattern of negligence and inaction with respect to concussions and concussion-related maladies
sustained by its student-athletes . . .”13 This may sound like boilerplate and, in fact, is probably found in
some form or another in many suits brought against teams and school districts. However, the message is
clear that plaintiffs will argue that defendants have not done enough to make them aware of the risks
associated with their sport of choice, are not prepared well enough to deal with the injuries sustained,
and have not provided effective responses.
The most important first steps in managing and minimizing the adverse effects of concussion are
education and training. Insuring that players, coaches, team personnel, and management are aware of
the conditions that concussions and head injuries create and how to intervene to minimize effects is an
important starting point in mitigating the risks that players will sustain long-term injury.
Another component of the efforts to bring greater awareness and understanding to these issues is
testing of athletes and their equipment, especially helmets. As mentioned earlier, ImPACT or Immediate
Post-Concussion Assessment and Cognitive Testing, is one of the tools available to teams to quantify an
athlete’s head injury condition and to continue to monitor that athlete throughout a season.
Understanding an athlete’s condition can provide crucial information about when, or when not, to send
the player back on to the active roster.
To underscore the importance of testing, evaluation and education, insurance company Chartis and the
student insurance division of banking giant Wells Fargo have created a program now available in 23
states called, “Play It Safe Concussion Care Program.” The program features the use of ImPACT, includes
additional medical coverage for concussions and provides educational components.
“The Chartis-Wells Fargo program also teaches schools and parents about recognizing the symptoms of
concussion, seeking appropriate treatment and ensuring young athletes don’t go back to competition
before they’ve fully healed.14”
Another recent development building awareness about mitigating head injuries is helmet research and
helmet ratings. Virginia Tech researchers have developed standards for rating football helmets
effectiveness against concussion. Engineers, led by Stefan Duma who designed impact-absorbing
systems for cars and U.S. Army helicopters, developed a “star” ranking system much like automobile star
13
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safety ratings. The higher number of stars, the more effective the helmet in reducing concussion.15 The
initial testing covered helmets for professional and scholastic sports, revealing that many of the newer
models reached four or five stars, the highest rankings. Armed with this information, individuals and
teams may make more informed decisions about their choices of helmets. Further, making choices
based upon standards like these provides teams with evidence that they are making a concerted and
rational effort to mitigate risks for players.
Policy Statements and Waivers
A bridge between education of players, coaches and management and carefully drafted waivers and
liability exemptions are clear written policies. These policies may include simple-to-understand, but
complete information about what head injuries are, how injuries can be recognized, how to avoid injury
and how to respond. Call them a form of “informed consent,” especially in scholastic athletics.
Waivers and exclusions, along with careful underwriting, are the additional measures that insureds and
their insurers will take to mitigate risks. As in the Chartis example above, insurers can take the lead in
developing and delivering programs that combine education, testing and effective insurance products
for sports where concussions are likely if not inevitable.
Waivers and exclusions, however common, must be written carefully and not simply “copied and
pasted” from an online template. Insureds and insurers must also recognize that even complete,
carefully drafted language and full acknowledgement and acceptance of potential risks will not shield
them from a potential law suit. Sweeping language, including clauses for “hedonic” loss, should be
accompanied by a clear articulation that the teams and management will take necessary precautions
and adhere to recognized standards to reduce the risks that all must acknowledge exist.
Conclusion
Participation in many sports, particularly football, comes with the risk of head injury. Such injuries are
not isolated to one event, but are cumulative. With the dramatic growth in juvenile sports injuries,
teams and their management should expect that players will arrive at college or professional sports with
a potential history of concussion.
Mitigating risks for teams and their management starts with education and awareness, both for the
players and for those who coach them and manage their injuries on the field and afterward. That risk
mitigation begins before a player takes the first snap by informing parents of the risks and how they will
be managed. Throughout a career, whether that concludes in high school or goes on to the professional
setting, teams and management must work diligently to insure that players are well informed as are
coaches, trainers and medical personnel.
Finally, the evidence is clear that injuries will occur and that, most likely, law suits will follow. When they
do, the defense bar will most certainly be battling on many fronts, from coverage questions to
jurisdictional disputes to sophisticated tort defenses. Given the trends, it appears that the defense, for
the foreseeable future, will not rest.
15
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Preamble
This paper is a revision and update of the recommendations developed following the 1st (Vienna) and 2nd (Prague)
International Symposia on Concussion in Sport.1,2 The Zurich
Consensus statement is designed to build on the principles
outlined in the original Vienna and Prague documents and to
develop further conceptual understanding of this problem
using a formal consensus-based approach. A detailed description of the consensus process is outlined at the end of this
document under the ‘‘Background’’ section (see Section 11).
This document is developed for use by physicians, therapists,
certified athletic trainers, health professionals, coaches and
other people involved in the care of injured athletes, whether at
the recreational, elite or professional level.
While agreement exists pertaining to principal messages
conveyed within this document, the authors acknowledge that
the science of concussion is evolving and therefore management and return to play decisions remain in the realm of
clinical judgment on an individualized basis. Readers are
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encouraged to copy and distribute freely the Zurich Consensus
document and/or the Sport Concussion Assessment Tool
(SCAT2) card, and neither is subject to any copyright
restriction. The authors request, however, that the document
and/or the SCAT2 card be distributed in their full and complete
format.
The following focus questions formed the foundation for
the Zurich concussion consensus statement:

Acute Simple Concussion
 Which symptom scale and which sideline assessment tool is
best for diagnosis and/or follow up?
 How extensive should the cognitive assessment be in elite
athletes?
 How extensive should clinical and neuropsychological (NP)
testing be at non-elite level?
 Who should do/interpret the cognitive assessment?
 Is there a gender difference in concussion incidence and
outcomes?

Return to Play (RTP) Issues





Is provocative exercise testing useful in guiding RTP?
What is the best RTP strategy for elite athletes?
What is the best RTP strategy for non-elite athletes?
Is protective equipment (eg, mouthguards and helmets)
useful in reducing concussion incidence and/or severity?

Complex Concussion and Long-term Issues
 Is the Simple versus Complex classification a valid and
useful differentiation?
 Are there specific patient populations at risk of long-term
problems?
 Is there a role for additional tests (eg, structural and/or
functional MR Imaging, balance testing, biomarkers)?
 Should athletes with persistent symptoms be screened for
depression/anxiety?

Paediatric Concussion
 Which symptoms scale is appropriate for this age group?
 Which tests are useful and how often should baseline testing
be performed in this age group?
 What is the most appropriate RTP guideline for elite and
non-elite child and adolescent athletes?
www.cjsportmed.com |
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Future Directions
 What is the best method of knowledge transfer and
education?
 Is there evidence that new and novel injury prevention
strategies work (eg, changes to rules of the game, fair play
strategies, etc.)?
The Zurich document additionally examines the
management issues raised in the previous Prague and Vienna
documents and applies the consensus questions to these areas.

SPECIFIC RESEARCH QUESTIONS AND
CONSENSUS DISCUSSION
1. CONCUSSION
1.1 Definition of Concussion
Panel discussion regarding the definition of concussion
and its separation from mild traumatic brain injury (mTBI)
was held. Although there was acknowledgement that the
terms refer to different injury constructs and should not be
used interchangeably, it was not felt that the panel would
define mTBI for the purpose of this document. There was
unanimous agreement, however, that concussion is defined
as follows:
Concussion is defined as a complex pathophysiological
process affecting the brain, induced by traumatic biomechanical forces. Several common features that incorporate clinical,
pathologic and biomechanical injury constructs that may be
utilized in defining the nature of a concussive head injury
include:
1. Concussion may be caused either by a direct blow to the
head, face, neck or elsewhere on the body with an
ÔÔimpulsiveÕÕ force transmitted to the head.
2. Concussion typically results in the rapid onset of shortlived impairment of neurologic function that resolves
spontaneously.
3. Concussion may result in neuropathological changes, but
the acute clinical symptoms largely reflect a functional
disturbance rather than a structural injury.
4. Concussion results in a graded set of clinical symptoms that
may or may not involve loss of consciousness. Resolution
of the clinical and cognitive symptoms typically follows
a sequential course; however, it is important to note that, in
a small percentage of cases, post-concussive symptoms may
be prolonged.
5. No abnormality on standard structural neuroimaging
studies is seen in concussion.

1.2 Classification of Concussion
There was unanimous agreement to abandon the Simple
vs. Complex terminology that had been proposed in the Prague
agreement statement, as the panel felt that the terminology
itself did not fully describe the entities. However, the panel
unanimously retained the concept that the majority (80%90%) of concussions resolve in a short (7-10 day) period,
although the recovery time frame may be longer in children
and adolescents.2
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2. CONCUSSION EVALUATION
2.1 Symptoms and Signs of Acute Concussion
The panel agreed that the diagnosis of acute concussion
usually involves the assessment of a range of domains
including clinical symptoms, physical signs, behavior,
balance, sleep and cognition. Furthermore, a detailed concussion history is an important part of the evaluation both in the
injured athlete and when conducting a pre-participation
examination. The detailed clinical assessment of concussion
is outlined in the SCAT2 form, which is an appendix to this
document.
The suspected diagnosis of concussion can include one
or more of the following clinical domains:
(a) Symptoms: somatic (eg, headache), cognitive (eg, feeling
like in a fog) and/or emotional symptoms (eg, lability)
(b) Physical signs (eg, loss of consciousness, amnesia)
(c) Behavioural changes (eg, irritablity)
(d) Cognitive impairment (eg, slowed reaction times)
(e) Sleep disturbance (eg, drowsiness)
If any one or more of these components is present, a
concussion should be suspected and the appropriate management strategy instituted.

2.2 On-field or Sideline Evaluation of
Acute Concussion
When a player shows ANY features of a concussion:
(a) The player should be medically evaluated onsite using
standard emergency management principles, and particular
attention should be given to excluding a cervical spine
injury.
(b) The appropriate disposition of the player must be
determined by the treating healthcare provider in a timely
manner. If no healthcare provider is available, the player
should be safely removed from practice or play and urgent
referral to a physician arranged.
(c) Once the first aid issues are addressed, then an assessment
of the concussive injury should be made using the SCAT2
or other similar tool.
(d) The player should not be left alone following the injury,
and serial monitoring for deterioration is essential over the
initial few hours following injury.
(e) A player with diagnosed concussion should not be allowed
to return to play on the day of injury. Occasionally, in adult
athletes, there may be return to play on the same day as the
injury. (See section 4.2.)
It was unanimously agreed that sufficient time for
assessment and adequate facilities should be provided for the
appropriate medical assessment both on and off the field for all
injured athletes. In some sports this may require rule change
to allow an off-field medical assessment to occur without
affecting the flow of the game or unduly penalizing the injured
player’s team.
Sideline evaluation of cognitive function is an essential
component in the assessment of this injury. Brief neuropsychological test batteries that assess attention and memory
function have been shown to be practical and effective. Such
tests include the Maddocks questions3,4 and the Standardized
q 2009 Lippincott Williams & Wilkins
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Assessment of Concussion (SAC).5–7 It is worth noting that
standard orientation questions (eg, time, place, person) have
been shown to be unreliable in the sporting situation when
compared with memory assessment.4,8 It is recognized,
however, that abbreviated testing paradigms are designed for
rapid concussion screening on the sidelines and are not meant
to replace comprehensive neuropsychological testing which is
sensitive to detect subtle deficits that may exist beyond the
acute episode nor should they be used as a stand-alone tool for
the ongoing management of sports concussions.
It should also be recognized that the appearance of
symptoms might be delayed several hours following a concussive episode.

abnormalities that may be incidentally discovered is not
established at the present time.
Other imaging modalities such as fMRI demonstrate
activation patterns that correlate with symptom severity and
recovery in concussion.9–13 Whilst not part of routine assessment at the present time, they nevertheless provide additional
insight to pathophysiological mechanisms. Alternative imaging technologies (eg, positron emission tomography, diffusion
tensor imaging, magnetic resonance spectroscopy, functional
connectivity), while demonstrating some compelling findings,
are still at early stages of development and cannot be recommended other than in a research setting.

2.3 Evaluation in Emergency Room or Office by
Medical Personnel

3.2 Objective Balance Assessment

An athlete with concussion may be evaluated in the
emergency room or doctor’s office as a point of first contact
following injury or may have been referred from another care
provider. In addition to the points outlined above, the key
features of this exam should encompass:
(a) A medical assessment including a comprehensive history
and detailed neurological examination including a thorough assessment of mental status, cognitive functioning
and gait and balance.
(b) A determination of the clinical status of the patient
including whether there has been improvement or
deterioration since the time of injury. This may involve
seeking additional information from parents, coaches,
teammates and eyewitness to the injury.
(c) A determination of the need for emergent neuroimaging in
order to exclude a more severe brain injury involving
a structural abnormality.
In large part, these points above are included in the
SCAT2 assessment, which forms part of the Zurich consensus
statement.

3. CONCUSSION INVESTIGATIONS
A range of additional investigations may be utilized
to assist in the diagnosis and/or exclusion of injury. These
include:

3.1 Neuroimaging
It was recognized by the panelists that conventional
structural neuroimaging is normal in concussive injury. Given
that caveat, the following suggestions are made: Brain CT (or,
where available, MR brain scan) contributes little to concussion
evaluation but should be employed whenever suspicion of an
intra-cerebral structural lesion exists. Examples of such
situations may include prolonged disturbance of conscious
state, focal neurological deficit or worsening symptoms.
Newer structural MRI modalities including gradient
echo, perfusion and diffusion imaging have greater sensitivity
for structural abnormalities. However, the lack of published
studies, as well as absent pre-injury neuroimaging data, limits
the usefulness of this approach in clinical management at the
present time. In addition, the predictive value of various MR
q 2009 Lippincott Williams & Wilkins

Published studies using both sophisticated force plate
technology, as well as those using less sophisticated clinical
balance tests (eg, Balance Error Scoring System (BESS)),
have identified postural stability deficits lasting approximately
72 hours following sport-related concussion. It appears that
postural stability testing provides a useful tool for objectively
assessing the motor domain of neurologic functioning and
should be considered a reliable and valid addition to the
assessment of athletes suffering from concussion, particularly
where symptoms or signs indicate a balance component.14–20

3.3 Neuropsychological Assessment
The application of neuropsychological (NP) testing in
concussion has been shown to be of clinical value and
continues to contribute significant information in concussion
evaluation.21–26 Although in most case cognitive recovery
largely overlaps with the time course of symptom recovery, it
has been demonstrated that cognitive recovery may occasionally precede or more commonly follow clinical symptom
resolution suggesting that the assessment of cognitive function
should be an important component in any return to play
protocol.27,28 It must be emphasized, however, that NP assessment should not be the sole basis of management decisions;
rather, it should be seen as an aid to the clinical decisionmaking process in conjunction with a range of clinical
domains and investigational results.
Neuropsychologists are in the best position to interpret
NP tests by virtue of their background and training. However,
there may be situations where neuropsychologists are not
available and other medical professionals may perform or
interpret NP screening tests. The ultimate return to play
decision should remain a medical one in which a multidisciplinary approach, when possible, has been taken. In the
absence of NP and other (eg, formal balance assessment)
testing, a more conservative return to play approach may be
appropriate.
In the majority of cases, NP testing will be used to assist
return to play decisions and will not be done until the patient
is symptom free.29,30 There may be situations (eg, child and
adolescent athletes) where testing may be performed early
whilst the patient is still symptomatic to assist in determining
management. This will normally be best determined in
consultation with a trained neuropsychologist.31,32
www.cjsportmed.com |
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3.4 Genetic Testing
The significance of Apolipoprotein (Apo) E4, ApoE
promotor gene, Tau polymerase and other genetic markers in
the management of sports concussion risk or injury outcome is
unclear at this time.33,34 Evidence from human and animal
studies in more severe traumatic brain injury demonstrates
induction of a variety of genetic and cytokine factors such as:
insulin-like growth factor-1 (IGF-1), IGF binding protein-2,
Fibroblast growth factor, Cu-Zn superoxide dismutase,
superoxide dismutase-1 (SOD-1), nerve growth factor, glial
fibrillary acidic protein (GFAP) and S-100. Whether such
factors are affected in sporting concussion is not known at
this stage.35–42

3.5 Experimental Concussion
Assessment Modalities
Different electrophysiological recording techniques (eg,
evoked response potential (ERP), cortical magnetic stimulation and electroencephalography) have demonstrated reproducible abnormalities in the post concussive state; however,
not all studies reliably differentiated concussed athletes from
controls.43–49 The clinical significance of these changes
remains to be established.
In addition, biochemical serum and cerebral spinal fluid
markers of brain injury (including S-100, neuron specific
enolase (NSE), myelin basic protein (MBP), GFAP, tau, etc.)
have been proposed as means by which cellular damage may
be detected if present.50–56 There is currently insufficient
evidence, however, to justify the routine use of these
biomarkers clinically.

4. CONCUSSION MANAGEMENT
The cornerstone of concussion management is physical
and cognitive rest until symptoms resolve and then a graded
program of exertion prior to medical clearance and return to
play. The recovery and outcome of this injury may be modified
by a number of factors that may require more sophisticated
management strategies. These are outlined in the section on
modifiers below.
As described above, the majority of injuries will recover
spontaneously over several days. In these situations, it is
expected that an athlete will proceed progressively through
a stepwise return to play strategy.57 During this period of

recovery, while symptomatically following an injury, it is
important to emphasize to the athlete that physical AND
cognitive rest is required. Activities that require concentration
and attention (eg, scholastic work, videogames, text messaging,
etc.) may exacerbate symptoms and possibly delay recovery. In
such cases, apart from limiting relevant physical and cognitive
activities (and other risk-taking opportunities for re-injury),
while symptomatic, no further intervention is required during
the period of recovery, and the athlete typically resumes sport
without further problem.

4.1 Graduated Return to Play Protocol
Return to play protocol following a concussion follows
a stepwise process as outlined in Table 1.
With this stepwise progression, the athlete should
continue to proceed to the next level if asymptomatic at the
current level. Generally, each step should take 24 hours so that
an athlete would take approximately one week to proceed
through the full rehabilitation protocol once they are
asymptomatic at rest and with provocative exercise. If any
post-concussion symptoms occur while in the stepwise
program, then the patient should drop back to the previous
asymptomatic level and try to progress again after a further
24-hour period of rest has passed.

4.2 Same Day RTP
With adult athletes, in some settings, where there are
team physicians experienced in concussion management and
sufficient resources (eg, access to neuropsychologists, consultants, neuroimaging, etc.), as well as access to immediate
(ie, sideline) neuro-cognitive assessment, return to play
management may be more rapid. The RTP strategy must still
follow the same basic management principles, namely, full
clinical and cognitive recovery before consideration of return
to play. This approach is supported by published guidelines,
such as the American Academy of Neurology, US Team
Physician Consensus Statement, and US National Athletic
Trainers’ Association Position Statement.58–60 This issue was
extensively discussed by the consensus panelists, and it was
acknowledged that there is evidence that some professional
American football players are able to RTP more quickly, with
even same day RTP supported by NFL studies without a risk of
recurrence or sequelae.61 There is data, however, demonstrating that, at the collegiate and high school level, athletes

TABLE 1. Graduated Return to Play Protocol
Rehabilitation Stage
1. No activity
2. Light aerobic exercise
3. Sport-specific exercise
4. Non-contact training drills

5. Full contact practice
6. Return to play
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Functional Exercise at Each Stage of Rehabilitation
Complete physical and cognitive rest
Walking, swimming or stationary cycling keeping
intensity ,70% MPHR; no resistance training
Skating drills in ice hockey, running drills in soccer;
no head impact activities
Progression to more complex training drills, eg,
passing drills in football and ice hockey; may
start progressive resistance training
Following medical clearance, participate in normal
training activities
Normal game play

Objective of Each Stage
Recovery
Increase HR
Add movement
Exercise, coordination, and cognitive load

Restore confidence and assess functional skills
by coaching staff

q 2009 Lippincott Williams & Wilkins
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allowed to RTP on the same day may demonstrate NP deficits
post-injury that may not be evident on the sidelines and are
more likely to have delayed onset of symptoms.62–68 It should
be emphasized, however, that the young (,18) elite athlete
should be treated more conservatively even though the
resources may be the same as an older professional athlete.
(See section 6.1.)

4.3 Psychological Management and Mental
Health Issues
In addition, psychological approaches may have
potential application in this injury, particularly with the
modifiers listed below.69,70 Care givers are also encouraged to
evaluate the concussed athlete for affective symptoms such as
depression, as these symptoms may be common in concussed
athletes.57

4.4 The Role of Pharmacological Therapy
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protective equipment employed at time of injury be sought,
both for recent and remote injuries. The benefit a comprehensive pre-participation concussion evaluation allows for
modification and optimization of protective behavior and is
an opportunity for education.

5. MODIFYING FACTORS IN
CONCUSSION MANAGEMENT
The consensus panel agreed that a range of ÔmodifyingÕ
factors may influence the investigation and management of
concussion and in some cases may predict the potential for
prolonged or persistent symptoms. These modifiers would also
be important to consider in a detailed concussion history and
are outlined in Table 2.
In this setting, there may be additional management
considerations beyond simple RTP advice. There may be
a more important role for additional investigations including
formal NP testing, balance assessment, and neuroimaging. It is
envisioned that athletes with such modifying features would
be managed in a multidisciplinary manner coordinated by
a physician with specific expertise in the management of
concussive injury.
The role of female gender as a possible modifier in the
management of concussion was discussed at length by the
panel. There was not unanimous agreement that the current
published research evidence is conclusive that this should be
included as a modifying factor, although it was accepted that
gender may be a risk factor for injury and/or influence injury
severity.76–78

Pharmacological therapy in sports concussion may be
applied in two distinct situations. The first of these situations is
the management of specific prolonged symptoms (eg, sleep
disturbance, anxiety, etc.). The second situation is where drug
therapy is used to modify the underlying pathophysiology
of the condition with the aim of shortening the duration of
the concussion symptoms.71 In broad terms, this approach to
management should be only considered by clinicians experienced in concussion management.
An important consideration in RTP is that concussed
athletes should not only be symptom free but also should
not be taking any pharmacological agents/medications that
may mask or modify the symptoms of concussion. Where
antidepressant therapy may be commenced during the
management of a concussion, the decision to return to play
while still on such medication must be considered carefully
by the treating clinician.

In the overall management of moderate to severe
traumatic brain injury, duration of LOC is an acknowledged

4.5 The Role of Pre-participation
Concussion Evaluation

TABLE 2. Concussion Modifiers

Recognizing the importance of a concussion history, and
appreciating the fact that many athletes will not recognize all
the concussions they may have suffered in the past, a detailed
concussion history is of value.72–75 Such a history may preidentify athletes that fit into a high risk category and provides
an opportunity for the healthcare provider to educate the
athlete in regard to the significance of concussive injury. A
structured concussion history should include specific questions as to previous symptoms of a concussion, not just the
perceived number of past concussions. It is also worth noting
that dependence upon the recall of concussive injuries by
teammates or coaches has been demonstrated to be unreliable.72 The clinical history should also include information
about all previous head, face or cervical spine injuries, as these
may also have clinical relevance. It is worth emphasizing that,
in the setting of maxillofacial and cervical spine injuries, coexistent concussive injuries may be missed unless specifically
assessed. Questions pertaining to disproportionate impact
versus symptom severity matching may alert the clinician to
a progressively increasing vulnerability to injury. As part
of the clinical history it is advised that details regarding
q 2009 Lippincott Williams & Wilkins

5.1 The Significance of Loss of
Consciousness (LOC)

Factors
Symptoms

Signs
Sequelae
Temporal

Threshold

Age
Co- and Pre-morbidities

Medication
Behaviour
Sport

Modifier
Number
Duration (.10 days)
Severity
Prolonged LOC (.1 min), amnesia
Concussive convulsions
Frequency - repeated concussions over time
Timing - injuries close together in time
‘‘Recency’’ - recent concussion or TBI
Repeated concussions occurring with
progressively less impact force or slower
recovery after each successive concussion
Child and adolescent (,18 years old)
Migraine, depression or other mental health
disorders, attention deficit hyperactivity
disorder (ADHD), learning disabilities (LD),
sleep disorders
Psychoactive drugs, anticoagulants
Dangerous style of play
High-risk activity, contact and collision sport,
high sporting level
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predictor of outcome.79 Whilst published findings in concussion describe LOC associated with specific early cognitive
deficits, it has not been noted as a measure of injury
severity.80,81 Consensus discussion determined that prolonged
(.1 minute duration) LOC would be considered as a factor
that may modify management.

5.2 The Significance of Amnesia and
Other Symptoms
There is renewed interest in the role of post-traumatic
amnesia and its role as a surrogate measure of injury
severity.67,82,83 Published evidence suggests that the nature,
burden and duration of the clinical post-concussive symptoms
may be more important than the presence or duration of
amnesia alone.80,84,85 Further, it must be noted that retrograde
amnesia varies with the time of measurement post-injury and
hence is poorly reflective of injury severity.86,87

5.3 Motor and Convulsive Phenomena
A variety of immediate motor phenomena (eg, tonic
posturing) or convulsive movements may accompany a concussion. Although dramatic, these clinical features are
generally benign and require no specific management beyond
the standard treatment of the underlying concussive injury.88,89

5.4 Depression
Mental health issues (such as depression) have been
reported as a long-term consequence of traumatic brain injury
including sports related concussion. Neuroimaging studies using
fMRI suggest that a depressed mood following concussion may
reflect an underlying pathophysiological abnormality consistent
with a limbic-frontal model of depression.52,90–100

6. SPECIAL POPULATIONS
6.1 The Child and Adolescent Athlete
There was unanimous agreement by the panel that the
evaluation and management recommendations contained
herein could be applied to children and adolescents down to
the age of 10 years. Below that age children report concussion
symptoms different from adults and would require ageappropriate symptom checklists as a component of assessment. An additional consideration in assessing the child or
adolescent athlete with a concussion is that in the clinical
evaluation by the healthcare professional there may be the
need to include both patient and parent input, as well as teacher
and school input when appropriate.101–107
The decision to use NP testing is broadly the same as the
adult assessment paradigm. However, timing of testing may
differ in order to assist planning in school and home
management (and may be performed while the patient is still
symptomatic). If cognitive testing is performed then it must be
developmentally sensitive until late teen years due to the
ongoing cognitive maturation that occurs during this period
which, in turn, makes the utility of comparison to either the
person’s own baseline performance or to population norms
limited.20 In this age group it is more important to consider
the use of trained neuropsychologists to interpret assessment
data, particularly in children with learning disorders and/or
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ADHD who may need more sophisticated assessment
strategies.31,32,101
The panel strongly endorsed the view that children
should not be returned to practice or play until clinically
completely symptom free, which may require a longer time
frame than for adults. In addition, the concept of Ôcognitive
restÕ was highlighted with special reference to a child’s need
to limit exertion with activities of daily living and to limit
scholastic and other cognitive stressors (eg, text messaging,
videogames, etc.) while symptomatic. School attendance and
activities may also need to be modified to avoid provocation
of symptoms.
Because of the different physiological responses and
longer recovery after concussion and specific risks (eg, diffuse
cerebral swelling) related to head impact during childhood and
adolescence, a more conservative return to play approach is
recommended. It is appropriate to extend the amount of time
of asymptomatic rest and/or the length of the graded exertion
in children and adolescents. It is not appropriate for a child or
adolescent athlete with concussion to RTP on the same day as
the injury regardless of the level of athletic performance.
Concussion modifiers apply even more to this population than
adults and may mandate more cautious RTP advice.

6.2 Elite vs. Non-Elite Athletes
The panel unanimously agreed that all athletes, regardless of level of participation, should be managed using the
same treatment and return to play paradigm. A more useful
construct was agreed whereby the available resources and
expertise in concussion evaluation were of more importance in
determining management than a separation between elite and
non-elite athlete management. Although formal baseline NP
screening may be beyond the resources of many sports or
individuals, it is recommended that in all organized high-risk
sports consideration be given to having this cognitive
evaluation regardless of the age or level of performance.

6.3 Chronic Traumatic Brain Injury
Epidemiological studies have suggested an association
between repeated sports concussions during a career and late
life cognitive impairment. Similarly, case reports have noted
anecdotal cases where neuro-pathological evidence of chronic
traumatic encephalopathy was observed in retired football
players.108–112 Panel discussion was held, and no consensus
was reached on the significance of such observations at this
stage. Clinicians need to be mindful of the potential for longterm problems in the management of all athletes.

7. INJURY PREVENTION
7.1 Protective Equipment – Mouthguards
and Helmets
There is no good clinical evidence that currently
available protective equipment will prevent concussion,
although mouthguards have a definite role in preventing
dental and oro-facial injury. Biomechanical studies have
shown a reduction in impact forces to the brain with the use of
head gear and helmets, but these findings have not been
translated to show a reduction in concussion incidence. For
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skiing and snowboarding, there are a number of studies to
suggest that helmets provide protection against head and facial
injury and hence should be recommended for participants in
alpine sports.113–116 In specific sports such as cycling, motor
and equestrian sports, protective helmets may prevent other
forms of head injury (eg, skull fracture) that are related to
falling on hard road surfaces, and these may be an important
injury prevention issue for those sports.116–128

7.2 Rule Change
Consideration of rule changes to reduce head injury
incidence or severity may be appropriate where a clear-cut
mechanism is implicated in a particular sport. An example of
this is in football (soccer) where research studies demonstrated
that upper limb to head contact in heading contests accounted
for approximately 50% of concussions.129 As noted earlier, rule
changes also may be needed in some sports to allow an effective
off-field medical assessment to occur without compromising the
athlete’s welfare, affecting the flow of the game or unduly
penalizing the player’s team. It is important to note that rule
enforcement may be a critical aspect of modifying injury risk in
these settings, and referees play an important role in this regard.

7.3 Risk Compensation
An important consideration in the use of protective
equipment is the concept of risk compensation.130 This is
where the use of protective equipment results in behavioral
change such as the adoption of more dangerous playing
techniques, which can result in a paradoxical increase in injury
rates. This may be a particular concern in child and adolescent
athletes where head injury rates are often higher than in adult
athletes.131–133

7.4 Aggression vs. Violence in Sport
The competitive/aggressive nature of sport which makes
it fun to play and watch should not be discouraged. However,
sporting organizations should be encouraged to address
violence that may increase concussion risk.134,135 Fair play
and respect should be supported as key elements of sport.

8. KNOWLEDGE TRANSFER
As the ability to treat or reduce the effects of concussive
injury after the event is minimal, education of athletes,
colleagues and the general public is a mainstay of progress in
this field. Athletes, referees, administrators, parents, coaches
and health care providers must be educated regarding the
detection of concussion, its clinical features, assessment
techniques and principles of safe return to play. Methods to
improve education including web-based resources, educational
videos and international outreach programs are important in
delivering the message. In addition, concussion working
groups, plus the support and endorsement of enlightened sport
groups such as Fédération Internationale de Football Association (FIFA), International Olympic Commission (IOC),
International Rugby Board (IRB) and International Ice Hockey
Federation (IIHF) who initiated this endeavor, have enormous
value and must be pursued vigorously. Fair play and respect for
opponents are ethical values that should be encouraged in all
sports and sporting associations. Similarly, coaches, parents and
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managers play an important part in ensuring these values are
implemented on the field of play.57,136–148

9. FUTURE DIRECTIONS
The consensus panelists recognize that research is
needed across a range of areas in order to answer some critical
research questions. The key areas for research identified
include:
 Validation of the SCAT2
 Gender effects on injury risk, severity and outcome
 Paediatric injury and management paradigms
 Virtual reality tools in the assessment of injury
 Rehabilitation strategies (eg, exercise therapy)
 Novel imaging modalities and their role in clinical
assessment
 Concussion surveillance using consistent definitions and
outcome measures
 Clinical assessment where no baseline assessment has been
performed
 ÔBest-practiceÕ neuropsychological testing
 Long-term outcomes
 On-field injury severity predictors

10. MEDICAL LEGAL CONSIDERATIONS
This consensus document reflects the current state of
knowledge and will need to be modified according to the
development of new knowledge. It provides an overview of
issues that may be of importance to healthcare providers
involved in the management of sports related concussion. It is
not intended as a standard of care and should not be interpreted
as such. This document is only a guide and is of a general
nature consistent with the reasonable practice of a healthcare
professional. Individual treatment will depend on the facts and
circumstances specific to each individual case.
It is intended that this document will be formally
reviewed and updated prior to 1 December 2012.

11. STATEMENT ON BACKGROUND TO
CONSENSUS PROCESS
In November 2001, the 1st International Conference on
Concussion in Sport was held in Vienna, Austria. This meeting
was organized by the IIHF in partnership with FIFA and the
Medical Commission of the IOC. As part of the resulting mandate
for the future, the need for leadership and future updates were
identified. The 2nd International Conference on Concussion in
Sport was organized by the same group with the additional
involvement of the IRB and was held in Prague, Czech Republic,
in November 2004. The original aims of the symposia were to
provide recommendations for the improvement of safety and
health of athletes who suffer concussive injuries in ice hockey,
rugby, football (soccer) as well as other sports. To this end, a range
of experts were invited to both meetings to address specific issues
of epidemiology, basic and clinical science, injury grading
systems, cognitive assessment, new research methods, protective
equipment, management, prevention and long-term outcome.1,2
The 3rd International Conference on Concussion in Sport
was held in Zurich, Switzerland, on 29/30 October 2008 and
was designed as a formal consensus meeting following
the organizational guidelines set forth by the US National
www.cjsportmed.com |
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Institutes of Health. (Details of the consensus methodology
can be obtained at http://consensus.nih.gov/ABOUTCDP.
htm.) The basic principles governing the conduct of a consensus development conference are summarized below:
1. A broad based non-government, non-advocacy panel was
assembled to give balanced, objective and knowledgeable
attention to the topic. Panel members excluded anyone with
scientific or commercial conflicts of interest and included
researchers in clinical medicine, sports medicine, neuroscience, neuroimaging, athletic training and sports science.
2. These experts presented data in a public session, followed
by inquiry and discussion. The panel then met in an
executive session to prepare the consensus statement.
3. A number of specific questions were prepared and posed in
advance to define the scope and guide the direction of the
conference. The principle task of the panel was to elucidate
responses to these questions. These questions are outlined
above.
4. A systematic literature review was prepared and circulated
in advance for use by the panel in addressing the conference
questions.
5. The consensus statement is intended to serve as the
scientific record of the conference.
6. The consensus statement will be widely disseminated to
achieve maximum impact on both current health care
practice and future medical research.
The panel chairperson (WM) did not identify with any
advocacy position. The chairperson was responsible for
directing the consensus session and guiding the panel’s
deliberations. Panelists were drawn from clinical practice,
academic and research in the field of sports related concussion.
They do not represent organisations per se but were
selected for their expertise, experience and understanding of
this field.
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INTRODUCTION
Until 2008, Las Vegas had always been America’s boomtown;
always growing and never affected by national economic cycles.
However, the 2008 Recession turned that boom into bust, and a wide
range of problems were exposed, not the least of which was a
construction defect conspiracy scheme between a group of attorneys,
construction companies, and property managers. The Las Vegas legal
community is currently witnessing the unfolding of a cautionary take of
how a few plaintiffs’ lawyers gained control over several Homeowner
Associations, transforming them into construction defect plaintiffs, and in
the process, pocket millions of dollars.
Dozens of individuals have been indicted. Twenty four participants
have already pled guilty. The original investigation and prosecution by
local law enforcement has now been taken over by the U.S. Justice
Department due to concerns that local officials and politicians were
connected to the scheme. Jeff German, “Federal Prosecutors Under
Investigation for Alleged Obstruction of Justice In HOA Probe”, Las Vegas
Review
Journal
(March
2,
2011),
available
at
http://www.lvrj.com/news/federal-prosecutors-under-investigation-foralleged-obstruction-of-justice-in-hoa-probe-117224208.html. Rumors of
judicial and political involvement in the scheme have continued to circulate
but have not been validated. Adding to the sensation is the mysterious
death of two of the attorneys who were allegedly the masterminds of the
scheme. Jennifer Abbey, “Attorneys in Nevada Homeowners Association
Scandal Dead” ABC News (March 28, 2012), available at
http://abcnews.go.com/Business/attorneys-nevada-homeownersassociation-scandal-dead/story?id=16013470
1
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Growth in Las Vegas
Las Vegas is ranked 30th in population of large cities in the United
States. U.S. Census Bureau, Statistical Abstract of the United States 27
tbl.20
(2012),
available
at
http://www.census.gov/compendia/statab/overview.html. However, it is
the largest American city founded in the 20th Century. Las Vegas was first
established as a railroad town in 1905 with approximately 30 people. The
town was merely a rest stop on the railroad until the 1930s when Nevada
legalized gambling and the Hoover Dam was built, creating Lake Mead.
Since then, the population has grown exponentially. The 2010 Census
lists the Las Vegas metropolitan area with 1.95 million residents. (Id.)
During the years 2000 to 2008, it was not uncommon to have 6000 to
8000 new residents move to Las Vegas every month. Hubble Smith,
“Index Sees growth In Population Slowing” Las Vegas Review Journal,
(August 11, 2007), available at http://www.lvrj.com/business /9100986
.html. The city added nearly 1.5 million people between 1980 and 2007.
Historical Economic Data Metropolitan Las Vegas, UNLV Center for
Business and Economic Research, available at http://business.unlv.edu/
?p=404.
Of course, all of these new residents needed a place to live, which
spurred Las Vegas’ second largest industry – construction. Between 2000
and 2007 alone, approximately 262,232 new residential unit construction
permits were issued in the Las Vegas metropolitan area. U.S. Census
Bureau, New Residential Construction Permits By Metropolitan Area,
available at http://www.census.gov/construction/bps/msaannual.html.
Construction Defect Litigation
Due to the rapid pace of construction and the sheer number of
housing units, starting in the 1990’s, Las Vegas experienced a steady
increase in the amount of construction defect claims. (8th Judicial District
Court 2003 Annual Report, page 10). In 2003 there were more than 340
construction defect lawsuits pending at the local court with an average of
seven new cases being filed each month (each case representing an
entire subdivision or multiple subdivisions).
Id.
Hubble Smith,
“Construction Defect Lawsuits: falling between the cracks”, Las Vegas
Review Journal, (February 2, 2003), available at http://www.
reviewjournal.com/lvrj_home/2003/Feb-02-Sun-003/news/20226050.html.
The number of new filings spiked in 2007, when 113 construction defect
lawsuits were filed in a single year. (8th Judicial District Court 2008 annual
Report, page 16).
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In response to the increase in lawsuits, the Nevada State Court
created a special set of courts to specifically handle these complex
lawsuits where homeowner associations would sue the builders, all of the
subcontractors, and any business who played any part in the construction
of the particular subdivision. (Id.) A construction defect courtroom with
space to seat 40 attorneys at trial tables was established. (Id.) Three
judges were assigned to exclusively handle the lawsuits. Two of those
judges, Michael Cherry and Nancy Saitta currently serve on the Nevada
Supreme Court.
Most of these construction defect cases involved multi- million
dollar claims. Smaller subcontractors who may or may not have provided
services connected to an alleged defect would eventually agree to
settlement payments simply to get out of the litigation, leaving the larger
home builders, and their insurance companies to finish the litigation.
Insurance premiums reportedly tripled and quadrupled for home builders
and their subcontractors. (Id.).
From 1990 to 2010, dozens of verdicts in excess of one million
dollars were awarded to plaintiff Homeowner Associations as a result of
construction defect lawsuits. The alleged defects spanned all aspects of
the construction industry, including leaky roofs, ill fitting joints and
connections, cracked stucco, misplaced wiring, expansive soil, shifting
foundations, cracked concrete and faulty landscaping.
This explosion in the number of construction defect lawsuits
apparently created the conditions where an alliance was formed between
attorneys, repair companies and property managers to take advantage of,
and access, the millions being paid in these lawsuits.
Collusion Between Attorneys, Repair Contractors and Homeowners’
Associations
In the indictments which have been filed, it is alleged that up until
2008, a group of plaintiff attorneys, construction repair businesses and
property managers knowingly conspired and participated in a scheme to
gain control over various Homeowner Association (HOA) boards of
directors, forcing the HOA boards to hire specific law firms and
construction companies to handle construction defect lawsuits and
remedial construction contracts, as designated by the co-conspirators.
Plea Memorandum for David Amesbury, Case No. 2:11-cr-00337-JCMGWF, p. 11 (D. Nev., Oct. 24, 2011).
This group allegedly developed a scheme whereby it would
purchase several housing units in a community using straw buyers. While
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pretending to be full time residents of the neighborhood, these “straw
buyers” would then run for leadership positions on the boards of directors
for the Homeowner Association. To ensure they would gain those
leadership positions, the straw buyers would allegedly make payments to
community property managers, hire private investigators to discover
damaging information on legitimate candidates, and would manipulate the
election process to their favor.
The indicted attorneys are charged with agreeing to run the HOA
board elections in order to create the appearance that the elections were
legitimate. (Id.) These attorneys and other “special election masters” were
supposed to (i) contact the bonafide homeowners to inform them of the
election; (ii) mail the bonafide homeowners election ballots and voting
instructions; (iii) collect and secure those elections ballots returned by mail
until the date of election and (iv) preside over the HOA board election,
including supervision of counting of ballots. (Id.)
However, instead of conducting the elections as proposed, the
individuals used their access to open the ballots, pre-count the number of
votes entered for each candidate to know the number of fake ballots which
needed to be created to ensure the co-conspirator up for election won the
seat on the HOA board. (Id.) If needed, the fake ballots would be sent
across state lines to be mailed from the state of residence of actual
property owners who owned second homes within the HOA.
Once the straw buyers gained leadership status in the HOA, the
straw buyers would direct the HOA into the filing of a construction defect
lawsuit using real and fabricated evidence of alleged defects in the
community. The straw buyers would also direct the HOA to chose and
hire the co-conspirator law firm to prosecute the defect lawsuit. They
would also direct the HOA to hire the co-conspirator repair contractor to
immediately begin remedial repair on the alleged defects. Plea
Memorandum of Angela Esparza, Case 2:11-cr-00338-PMP-GWF, p. 12
(D. Nev. Oct. 11). The civil lawsuits alleged defects that were either nonexistent or not as severe as indicated.
Moreover, Silver Lining
Construction LLC v. Vistana Condominium Owners, Amended CrossComplaint, Case A578306, Eighth Judicial District Court, Clark County
Nevada. The contractor also did not complete the work alleged, and was
paid excessive amounts for the minimal work. (Id.)
The civil complaints further allege the co-conspirator law firm would
prosecute the construction defect lawsuit, using their hand-picked coconspirator experts and contractors with the single vision of maximizing
monetary gain, rather than the repair of the alleged defects. (Id.) The civil
complaints further allege that the straw buyers on the HOA board of
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directors would regularly authorize the payment of work orders and
attorney fees without scrutiny or review. (Id.) The straw buyers on the
HOA board of directors would also recommend and authorize the
acquisition of large lines of credit from lenders to pay for the “repairs” as
well as authorize special assessments against all property owners to pay
the co-conspirators for their repair work. This indebtedness would be fully
supported and recommended by the co-conspirator law firm. (Id.)
Once the lawsuit was resolved, the straw buyers on the HOA board
of directors would authorize distribution of the settlement proceeds among
the various co-conspirators, all to the detriment of the HOA. (Id.) In one
specific lawsuit, it is alleged that “all but $2,000 of the $19,100,000
received by Vistana [HOA] from its settlement with the Developer was paid
to [the co-conspirators]” (Id.) That same lawsuit alleges that the
remediation contractor received over $7,250,000 for repair work estimated
to have a value of no more than $600,000. (Id.)
Under the then existing Nevada statutory scheme, the plaintiff HOA
boards would nearly always be awarded attorneys fees, no matter how
large or small the defects allegedly were. Nevada Revised Statutes
40.655.2 There was also no incentive to narrow the list of defendant
contractors to the few sub-contractors who actually constructed the
alleged defect. As a result, millions of dollars of remediation and attorneys
2

NRS 40.655 Limitation on recovery.
1.

Except as otherwise provided in NRS 40.650, in a claim governed by NRS 40.600 to 40.695, inclusive, the
claimant may recover only the following damages to the extent proximately caused by a constructional defect:

(a) Any reasonable attorney’s fees;
(b) The reasonable cost of any repairs already made that were necessary and of any repairs yet to be made that are
necessary to cure any constructional defect that the contractor failed to cure and the reasonable expenses of
temporary housing reasonably necessary during the repair;
(c) The reduction in market value of the residence or accessory structure, if any, to the extent the reduction is
because of structural failure;
(d) The loss of the use of all or any part of the residence;
(e) The reasonable value of any other property damaged by the constructional defect;
(f) Any additional costs reasonably incurred by the claimant, including, but not limited to, any costs and fees incurred
for the retention of experts to:
(1) Ascertain the nature and extent of the constructional defects;
(2) Evaluate appropriate corrective measures to estimate the value of loss of use; and
(3) Estimate the value of loss of use, the cost of temporary housing and the reduction of market value of the
residence; and
(g) Any interest provided by statute.
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fees were awarded after seemingly cookie-cutter-like lawsuits were filed
on behalf of unsuspecting HOAs.
Suspicions of Collusion and Investigation
As this scheme rolled forward, there were several instances where
an existing law firm or repair company, previously working on a
construction defect lawsuit, would be suddenly replaced after a
homeowner board election that saw the existing HOA board replaced with
newcomers. Coincidently, the replacement law firm would repeatedly be
either the S&K law firm or the Quon Bruce Christensen law firm, both of
which were affiliated with celebrity attorney Nancy Quon.
The
replacement construction repair company would also repeatedly be Silver
Lining Construction (“SLC”) or a company associated with businessman
Leon Benzer. Also in the mix would be attorney David Amesbury who
frequently served as a special election master in HOA elections and
represented construction companies.
Ms. Quon had received hundreds of millions of dollars in
construction defect verdicts. She was well connected with local judiciary
and politicians. She also had her own television talk show and newspaper
column where she offered advice to homeowners and homeowner
associations. Ms Quon was also connected with law enforcement through
her live-in partner, Las Vegas police officer William Webb. Attorney
Amesbury was also well connected and was a part owner of the coffee
shop located inside the courthouse.
As the number of cases increased where Ms. Quon was involved,
and the verdicts continued to rise, an investigation was launched by local
law enforcement and the FBI. It is currently not disclosed how the
authorities were tipped off.
In September of 2008, the FBI served search warrants and
confiscated records at several businesses, including the offices of Silver
Lining Construction, Platinum Community Services and Quon Bruce
Christensen law firm. Felix Gillette, “The King of All Vegas Real Estate
Scams”, Business Week (December 8, 2011), available at
com/magazine/the-king-of-all-vegas-realhttp://www.businessweek.
estate-scams-12082011.html. There was an initial flurry of activity and
press reports, but then became very quiet for over a year. It is rumored
that prosecutors were frustrated at Quon’s ability to know how the
investigation was proceeding. In December 2010, the Department of
Justice’s Public Integrity and Fraud Section took over the investigation
from the Las Vegas office of the Department of Justice. Jeff German,
“Federal Prosecutors Under Investigation for Alleged Obstruction of
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Justice In HOA Probe”, Las Vegas Review Journal (March 2, 2011),
available
at
http://www.lvrj.com/news/federal-prosecutors-underinvestigation-for-alleged-obstruction-of-justice-in-hoa-probe117224208.html.
In March of 2011, the Department of Justice’s
Washington-based public corruption unit began a separate investigation of
suspected leaks of sensitive information about the HOA probe. (Id.) The
investigation reportedly included prominent officials who might have
picked up confidential information that was passed on the Quon. (Id.).
Ms. Quon’s First Suicide Attempt
On the morning of October 28, 2010, Daniel Webb, a corrections
officer with the Las Vegas Metropolitan Police department was awakened
before dawn by a phone call. Felix Gillette, “The King of All Vegas Real
Estate Scams”, Business Week (December 8, 2011), available at
http://www.businessweek.com/magazine/the-king-of-all-vegas-real-estatescams-12082011.html. It was his younger brother William Webb, who
was Ms. Quon’s boyfriend. William was calling from San Diego, was
worried that something had happened to Ms. Quon, and asked Daniel to
check on her. Daniel drove to Ms. Quon’s residence, let himself in using a
spare key, and discovered the house was on fire. (Id.). Daniel called 911
and went back inside to find Ms. Quon. He found her in a TV room
underneath a pile of blankets; she was grey and her breathing was
shallow, but she was alive. (Id.) The paramedics arrived and treated her
for a narcotic overdose. (Id.) Quon acknowledged taking sleeping pills
and a high-alcohol energy drink before the fire but denied it was a suicide
attempt. Ms. Quon also denied setting the fire and indicated that after
taking the sleeping pills, she had a bath and lit some candles. She did not
know how she ended up in the TV room but indicated her belief that she
must have knocked over some of the candles as she moved from one
room to the next. Both Quon and Mr. Webb were indicted for arson, which
was later dismissed.
Two weeks later, on November 9, 2010, the FBI arrested William
Webb in connection with another apparent suicide scheme. The arrest
report for Webb refers to Quon as one of the top targets in the
homeowners association investigation and indicates that her indictment
was imminent. News reports indicate Quon had met with investigators at
the US Attorneys office on October 26, 2010 and was described as upset,
detached and despondent. (Id.). Subsequently, Mr. Webb unknowingly
met with an undercover detective seeking to purchase 51.4 grams3 of the
club drug GHB [date rape drug], to be used to kill Quon. Jeff German,
Arrest Made in Suicide Scheme Involving Lawyer, Ex-cop, Las Vegas
51.4 grams is an enormous amount of the substance, sufficient to kill a human being.
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Review Journal (Nov. 12, 2010), available at http://www.lvrj.com/news
/arrest-made-in-suicide-scheme-involving-lawyer-ex-cop-107437368.html.
“Webb and Miss Quon were nervous because the elections were
coming up . . . . and that . . . it was going to be a big turnover, and that
certain people were going to be in office that weren’t going to be friendly to
Webb and Quon and that their indictments from the FBI might be coming
down that day. Winston Ross, “The Las Vegas Suicide Mystery”, The
Daily Beast (February 24, 2011), available at http://www.thedailybeast
.com/articles/2011/02/24/
nancy-quon-and-the-crime-rocking-lasvegas.html. Webb indicated that he and Quon had agreed to arrange
Quon’s death so that Webb could collect life insurance money for her
children. Webb indicated that he, too, would kill himself after settling
Quon’s affairs. Jeff German, Arrest Made in Suicide Scheme Involving
Lawyer, Ex-cop, Las Vegas Review Journal (Nov. 12, 2010), available at
http://www.lvrj.com/news
/arrest-made-in-suicide-scheme-involvinglawyer-ex-cop-107437368.html. Web and Quon allegedly wanted to use
GHB in fear that the insurance company wouldn’t pay unless the death
appeared natural and Webb thought an overdose of the drug would not be
detected after death.
Quon denied any knowledge of the plot to kill her. She also denied
setting the fire. The investigation continued, but seemed to cool off.
Then, in August 2011, ten months after the fire, a Clark County grand jury
indicted Quon on multiple felony charges, including first-degree arson and
insurance fraud. Felix Gillette, “The King of All Vegas Real Estate
Scams”, Business Week (December 8, 2011), available at
com/magazine/the-king-of-all-vegas-realhttp://www.businessweek.
estate-scams-12082011.html. The police arrested Quon on August 17,
2011. At the time of her arrest, she was carrying her passport and $7,000
in cash. Ms. Quon denied any wrongdoing and vowed to contest the
charges.
Mr. Amesbury’s Indictment and Plea Agreement
Throughout the fall of 2011, a series of 11 other indictments and
plea agreements were announced.4 The highest profile plea agreement
4

Darryl Nichols was a straw buyer and was paid to get on the HOA boards to carry out the
conspiracy.
Denise Keser was the owner of a property management company that took part in the
scheme. She helped rig the HOA elections. Daniel Solomon was a straw buyer and obtained
positions on HOA boards. Steven Wark was the owner of a business which was used to purchase
properties in the business's name. Although he was the "owner", the business was a shell that was
used to funnel money from co-conspirators to purchase condos and hide the identity of the true
parties in interest. Wark retained 1% interest in the property. Wark ran for and was elected into
the HOA boards, which perpetrated the conspiracy. Deborah Genato was a property manager for a
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involved Mr. Amesbury. Amesbury was the attorney who agreed to run
on HOA board elections to perpetuate the scheme. Plea Memorandum for
David Amesbury, Case No. 2:11-cr-00337-JCM-GWF, p. 11 (D. Nev., Oct.
24, 2011). He was apparently appointed as “special election master” with
the purported job of making sure the elections were above-board and
legitimate. (Id.) Indeed, ballots were mailed to his office. Amesbury plead
guilty to counting the ballots and then telling his conspirators how many
“fake” ballots needed to be created to win. He then facilitated the
submission of the fake ballots. (Id.)
Mr. Amesbury’s plea agreement on October 24, 2011 revitalized
the publicity surrounding the investigation. Mr. Amesbury had closed his
courthouse café in January of 2011, and had been attempting to stay out
of the spotlight.
Mr. Amesbury’s Highway Encounter
Unfortunately, three weeks later, police found Mr. Amesbury lying
beaten on the side of the road. Gregan Wingert, “Henderson Lawyer Who
Pleaded Guilty on HOA Scheme Found Beaten on Roadside”, Las Vegas
Sun
(November
16,
2011),
available
at
http://www.lasvegassun.com/news/2011/nov/16/henderson-lawyer-whowas-found-guilty-hoa-scheme-f/.
Investigators commented that there was no evidence that the
assault was in any way related to the homeowners association
investigation. Jeff German, “Lawyer Who Pleaded Guilty in HOA Probe
Found Beaten on Street”, Las Vegas Review Journal (November 16,
2011), available at http://www.lvrj.com/news/lawyer-who-pleaded-guilty-inhoa-probe-found-beaten-on-street-134000568.html.

HOA and she used her position to gain access to HOA election ballots and provided mailing lists
to the co-conspirators. Angela Esparza is another straw buyer. She apparently also worked at a
mortgage company and used her position to help approve these straw-buyer loans. She also
admitted that she accessed ballot boxes in HOA elections and removed unfavorable votes. Mary
Ann Watts plead guilty to helping manipulate the election in her role as community manager.
Through this role, she had access to the ballots during elections, allowed her to know the board's
meeting agendas, and allowed her to call emergency board meetings for the purpose of approving
contracts. She also ran a shell business that managed the HOA boards. She apparently helped
“cut the checks” for the co-conspirators. Edward Lugo was a straw purchaser and submitted
fraudulent loan applications. He was the mastermind behind managing the payments associated
with maintaining the straw properties – i.e. he ran the "Bill Pay Program" that is repeatedly
referred to in the pleas. Marcella Triana is a straw purchaser and ran in the HOA elections as well
as help manipulate the election ballots.
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Ms. Quon’s Death
On March 20, 2012, Ms. Quon was found dead in a bathtub of the
condominium she moved into after the fire in her home. Gregan Wingert,
“Attorney found dead in bathtub of Henderson Condo, Police Say”, Las
Vegas
Sun
(
March
20,
2012),
available
at
http://www.lasvegassun.com/news/2012/mar/20/attorney-found-deadbathtub-henderson-condo-police/.
The police indicated that no foul play was suspected, but that an
autopsy would be performed and an investigation pursued. Jeff German,
“Nancy Quon Found Dead in Bathtub”, Las Vegas Review Journal (March
20, 2012), available at http://www.lvrj. com /news/nancy-quon-found-deadin-bathtub-143575356.html. The reports of her death indicated that
alcohol may have played a role in Quon’s death. One source said she
had been drinking in the bathtub and may have passed out (Id.)
The Federal prosecutors investigating the HOA scandal indicated
that Ms. Quon’s death was not likely to slow the momentum of their case,
and that they would press forward with charges against other targets. Jeff
German, “Federal Probe To Go On Despite Quon’s Death”, Las Vegas
Review
Journal
(March
21,
2012),
available
at
http://www.lvrj.com/news/police-suicide-not-ruled-out-in-quon-s-death143693936.html
Defense attorney Todd Leventhal indicated that the
prosecutors never expected to strike a deal with Ms. Quon. (Id.) “ I don’t
believe her death is going to change the focus of where they’re going.
They’re still moving forward.” (Id.)
Former District Attorney David Rogers indicated that, “the
circumstances surrounding her death are eerily similar to what we believe
to be a prior suicide attempt…In both cases, it appears she was in the
bathtub, and in both cases at a minimum alcohol appears to have been
involved.” (Id.)
Now that Mr. Amesbury has plead guilty and Ms. Quon is
deceased, it is anticipated that prosecutors will focus more intensely on
Leon Benzer, the former construction company boss who prosecutors
have alleged was a co-conspirator with Quon and Amesbury. (Id.)
Mr. Amesbury’s Death
On March 26, 2012, Mr. Amesbury was found dead, hanging from a
tree, at a Sacramento Ranch owned by his brother. Mr. Amesbury had
apparently gone to Sacramento to recover from his injuries stemming from
the beating in November of 2011. Police classified the death as a
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possible suicide, but indicated that the investigation would not be
complete for 10 weeks.
Jennifer Abbey, “Attorneys in Nevada
Homeowners Association Scandal Dead” ABC News (March 28, 2012),
available at http://abcnews.go. com /Business/attorneys-nevadahomeowners-association-scandal-dead/story?id
=16013470;
“Man
convicted in Vegas HOA scheme found dead in CA”, Mercury News
(March 26, 2012), available at http://www.mercurynews.com/news
/ci_20259993/man-convicted-vegas-hoa-scheme-found-dead-ca.
There
has not been much, if any, further information regarding the death since it
was announced.5
Consolidation of Cases and 14 New Indictments
On April 9, 2012 14 new plea deals were filed by the Department
of Justice. In announcing the plea agreements prosecutors indicated, “As
charged and admitted in the filed plea agreements, the conspirators,
through a coordinated scheme to control the HOAs’ boards of directors,
general counsel and property managers, instructed the board members to
vote in a particular manner that was in the interests of the conspirators . . .
This included designating lawyers to handle construction defect litigation
at the condominium complexes, construction companies to perform
construction defect repair work and emergency repair work, attorneys to
advise the particular HOA board and community management companies
to manage the condominium properties.“ Jeff German, “14 New Plea
Deals Filed in Las Vegas-area HOA Fraud Case”, Las Vegas Review
Journal (April 9, 2012), available at http://www.lvrj.com/news/14-new-pleadeals-in-works-in-las-vegas-area-hoa-fraud-case-146683355.html
On
May 1, 2012, U.S. District Court Judge James Mahan consolidated and
ordered unsealed the cases against new defendants in the federal
investigation. Jeff German, “Judge Unseals HOA Cases, Pledges to
Keep Process Open”, Las Vegas Review Journal (May 1, 2012), available
at
http://www.lvrj.com/news/judge-unseals-hoa-cases-pledges-to-keepprocess-open-149708105.html. The 14 defendants agreed to plead guilty
to one count of conspiracy to commit mail and wire fraud. They will join 11
others who previously pleaded guilty in the scheme. (Id.) The plead will
be heard on May 31, 2012. Prosecutors indicated they expect to seek
grand jury indictments against a dozen more targets who declined to strike
plea agreements. (Id.) Lawyers and former police officers are apparently
5

Two other individuals associated with the HOA scheme have also died. Christopher Van
Cleef, a retired police officer, shot himself in September 2008 when his name surfaced in
connection to the probe. An ex-homeowners association board member, identified as Robbi
Castro, died of a drug overdose in 2010. Second lawyer in Vegas homeowner Association
Scandal found dead, U.S. News on msnbc.com, March 28, 2012, available at
http://usnews.msnbc.msn.com/_news/2012/03/28/10906149-second-lawyer-in-vegas-homeownerassociation-scandal-found-dead?lite
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among the remaining targets. (Id.) Some judges were targeted early in
the high-profile investigation but none, so far, has been charged. (Id.)
Conclusion
This story has been full of turns and twists, revelations and
sensations. However, as might be surmised, there is no conclusion to this
series of events yet. It is anticipated that even more indictments will be
forthcoming. None of the rumored government or politician participants
have yet been indicted. Mr. Benzer, the construction company owner, is
rumored to be structuring a plea agreement, which might result in a
cascade of other indictments.
So far, only two of the affected
homeowners associations have filed civil complaints against the
conspirators. More will follow. Furthermore, once the details of the
scheme have been verified and established, larger questions remain
involving insurance coverage, civil liability, criminal charges, professional
malpractice issues, as well as the legitimacy of the prior construction
defect settlements paid to the conspirators.
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The Legal and Ethical Aftermath of the Las Vegas
Construction Defect Conspiracy
Gena L. Sluga 6
Christian, Dichter and Sluga, P.C.
2700 N. Central Ave., Suite 1200
Phoenix, AZ 85004
gsluga@hcdslaw.com
I.

INTRODUCTION

In 2011 and early 2012, the Nevada legal community has been
rocked by a scandal involving conduct worthy of the nickname of the city
in which it has occurred. Dozens of people have been indicted in a
conspiracy that included Sin City lawyers, police officers, city officials, and
potentially even judges.
Las Vegas attorney Nancy Quon was at the heart of the conspiracy.
Ms. Quon had spent her 15–year legal career representing homeowner’s
associations in construction defect lawsuits. Over the years, she obtained
successful settlements and verdicts totaling over $100 million. It is now
alleged that the majority of those settlements were inflated through
fraudulent means, that the funds were pocketed by Ms. Quon and her coconspirators, and that her clients may have been left with insufficient
recovery.
The FBI alleges that Ms. Quon formulated a complex scheme to
drum up millions of dollars in construction defect business for her firm. As
new home developments or condominium complexes were built in Las
Vegas, Ms. Quon would encourage friends to purchase units and then to
transfer partial ownership of the condominiums to members of the
conspiracy. Once they had secured an ownership interest, the
conspirators would run for leadership positions on the homeowner
association boards, where they would take control of the boards by bribing
community managers, defaming legitimate candidates and rigging
elections. Las Vegas attorney David Amesbury was a key player in this
part of the conspiracy. Mr. Amesbury frequently served as a special
election master in HOA elections. He allegedly used his role to assist his
co-conspirators in stuffing HOA ballot boxes in order to ensure the desired
election results.
6

This paper reflects the views of the author only and does not represent the views of his firm, its
clients or the Federation of Defense & Corporate Counsel.
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Once elected to the HOA boards, the conspirators would influence
the board to retain Ms. Quon to file a construction defect lawsuit against
the developer of the subdivision. Ms. Quon would retain a particular
contractor, Silver Lining Construction, to perform repairs; it now is alleged
that Silver Lining was involved in the conspiracy. Silver Lining would
provide Ms. Quon with grossly inflated the repair estimates, in order to
artificially inflate the value of the construction defect claims. Once the
cases were settled, Silver Lining would use a small portion of the funds to
make superficial repairs, while members of the conspiracy kept the
majority of the funds that had been obtained for Ms. Quon’s clients.
Eventually, the scheme attracted suspicion and the FBI launched
an investigation. Indictments have been issued, plea agreements have
been entered, and the criminal investigation remains ongoing. Several
targets of the investigation, however, have died in apparent suicides. At
the earliest stage of the investigation, retired police Lieutenant Christopher
Van Cleef shot himself after being named in connection with the widening
corruption investigation. Next, former HOA board member Robbie Castro
died from a drug overdose. Ms. Quon herself was found dead in her
bathtub in March 2012. And six days later, Attorney David Amesbury was
found hanging from a tree at his brother’s ranch in Sacramento. Although
these suspects have died, FBI sources suggest that other attorneys and
local officials remain targets of the ever-broadening investigation.
Although the criminal investigation has been pending for some time, civil
litigation arising out of the scheme has just begun. But the progression of
this colorful fact-pattern from juicy gossip to actionable claims presents
several questions regarding the potential sources of recovery for the
victims of this scheme.
II.

PENDING CIVIL LITIGATION
A.

Silver Lining Construction LLC v. Vistana Condominium
Owners.

The Vistana Homeowners Association was one of the HOA’s
included among Ms. Quon’s clients. In 2007, the Vistana HOA settled a
construction defect complaint for $19 million. At the time, “the size of the
settlement stood out even in the big-money world of construction defect
litigation.” David McGrath Schwartz, “Construction Defects Law Under the
Microscope,” Las Vegas Sun, (December 7, 2011), available at
http://www.lasvegassun.com/news/2011/dec/07/construction-defects-lawunder-microscope/.
According to a recent accounting by current Vistana board
members, $11 million of the $19 million settlement was used to pay legal
fees and litigation costs, leaving $8.1 million for repairs. After the
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settlement was finalized, Silver Lining Construction’s attorney David
Amesbury told the Vistana residents that in 2005, the HOA board had
signed a “right-of-first-refusal” contract with Silver Lining Construction.
Accordingly, the Board would not be seeking competitive bids with other
contractors; rather, Silver Lining would use the remaining settlement funds
to make repairs to the complex. Id.
Between Fall 2007 and Spring
2008, Silver Lining Construction and its subcontractors made repairs. By
May 2008, almost all of the $8.1 million had been spent. Id.
In December 2008, Silver Lining Construction filed a lawsuit against
the Vistana Condominium Owners, alleging that the HOA owed Silver
Lining more than $750,000 for repair work performed by the contractor.
The Vistana owners filed counterclaims. They alleged that, pursuant the
above-described scheme, Silver Lining took unfair advantage of the HOA
and secured a contract for itself that essentially required 100% of all
monies recovered in the HOA’s construction defect lawsuit to be
expended for reconstruction of the complex by Silver Lining exclusively.
The counts asserted in the counterclaim included: conspiracy to defraud,
deceptive trade practices, unfair trade practices, and breach of contract.
The HOA also asserted third-party claims against former members of the
HOA board for breach of fiduciary duty in connection with their dealings
with Silver Lining. Silver Lining Construction LLC v. Vistana Condominium
Owners, Answer and Counterclaim, Case A578306, Eighth Judicial District
Court, Clark County Nevada.
In April 2012, when more details regarding the conspiracy had been
uncovered by the FBI, the HOA amended their counterclaim and thirdparty claims. The expanded third-party claims now have been asserted
against most of the suspected participants in the conspiracy. In addition,
the causes of action asserted now include RICO violations, civil
conspiracy, intentional misrepresentation, fraud, aiding and abetting
breach of fiduciary duty, conversion, embezzlement, negligence and
professional negligence. Silver Lining Construction LLC v. Vistana
Condominium Owners, Second Amended Counterclaim and Third-Party
Complaint, Case A578306, Eighth Judicial District Court, Clark County
Nevada.
B.

Nancy Quon, P.C. v. Chateau Nouveau Condominium
Owners’ Association

After the criminal probe became public in 2008, Ms. Quon’s firm -Nancy Quon, P.C., doing business as Quon Bruce Christensen Law Firm
(“the QBC firm”) – lost much of its work. When the firm was sued over
unpaid loans that it had taken to finance various lawsuits, the court
appointed a receiver.

What Happens in Vegas Doesn’t Always Stay in Vegas
Page 16

On March 14, 2012, the firm’s receiver filed suit against a former
client of Ms. Quon, the Chateau Nouveau Condominium Unit-Owners’
Association. The lawsuit is known as Nancy Quon, P.C. v. Chateau
Nouveau Condominium Owners’ Association, Cause No. A-12-658214-C,
Eighth Judicial District Court, Clark County Nevada.
The suit alleges that the Association had retained the QBC firm to
represent its interests under a written, contingent fee agreement. The
QBC firm filed a construction defect lawsuit on behalf of the Association,
and prosecuted that case for two and a half years. In March 2009, the
Association terminated the QBC firm and retained another firm to
represent the Association’s interests in the lawsuit. The successor firm
settled the case, and allegedly chose not to compensate the QBC firm for
any of the work it had performed on the case. The QBC firm’s complaint
includes counts for breach of contract, breach of the implied covenant of
good faith and fair dealing, and unjust enrichment.
The defendant Chateau Nouveau Association has filed a motion to
dismiss the fee suit; the motion cites liberally to the 25 guilty pleas that
have been entered to date in connection with the conspiracy to commit
fraud upon Las Vegas HOAs, including Chateau Nouveau.
The motion argues that under Nevada law (consistent with the rule
in most jurisdictions), once a lawyer is terminated by a client, the lawyer’s
contingent fee agreement is dissolved. Motion to Dismiss, Case No.
08A578306, pp. 7-8 (April 2, 2012). From that time forward, the lawyer
may not recover fees under the contract, but may only seek quantum
meruit damages. Id. The defendant argues that this rule of law obviates
the QBC firm’s causes of action for breach of contract and breach of the
implied covenant of good faith. With respect to the third count in the QBC
firm’s complaint, the defendant argues that the QBC firm’s unclean hands
preclude it from seeking equitable relief. Defendant also argues that the
fee agreement was the product of fraud and therefore voidable. Id. at 1011. Finally, the defendant argues that attorneys may not recover fees for
services rendered in violation of the rules of professional conduct. Id.
Oral argument on the defendant’s motion to dismiss will be heard
on June 5, 2012.
C.

Karol et al. v. Benzer et al.

On March 6, 2012, a class action lawsuit arising out of the Quon
conspiracy was filed on behalf of all past and present homeowners at the
Vistana, Chateau Nouveau, Sunset Cliffs, Palmilla and Pebble Creek
condominium developments. Karol et al. v. Benzer et al., Case A657729,
Eighth Judicial District Court, Clark County Nevada. The class members
allege that the conspiracy caused reduction in the property values at these
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developments, causing substantial emotional distress and other damages.
Complaint, Karol et al. v. Benzer et al., Case A657729, March 6, 2012.
The defendants in this newly-filed action include most of the suspected
members of the conspiracy, as well as the homeowners’ associations for
each of the respective condominium developments. And as the federal
investigation into the corruption continues and uncovers additional
participants in this scheme, the plaintiffs are likely to continue to expand
the scope of this civil case. Jeff German, “List Of Defendants In HOA Civil
Lawsuit Grows,” Las Vegas Review-Journal (May 4, 2012) available at:
http://www.lvrj.com/news/list-of-defendants-in-hoa-civil-lawsuit-grows150229185.html. In fact, the plaintiffs already have filed an amended
complaint, in which they named additional plaintiffs and added new
defendants who had recently been named in the federal, criminal
investigation. Amended Complaint, Karol et al. v. Benzer et al., Case
A657729, April 26, 2012.

III.
THE

ISSUES PRESENTED BY THE CIVIL SUITS ARISING OUT OF
CONSPIRACY.

Most of the legal issues that might arise out of this Las Vegas HOA
scandal now have a forum in which they can be litigated. The Vistana
homeowners’ association is litigating claims against the contractor
purportedly involved in the scheme, Silver Lining Construction. The class
action case will address questions regarding the conspirators’ liability to
the condominium and homeowners in the subdivisions involved in the
scheme. And if the Quon law firm’s suit against the Chateau Nouveau
homeowners’ association survives Rule 12 motion practice, the HOA is
likely to file a counterclaim against the firm whose named partner Nancy
Quon is alleged to have been the mastermind of the scheme.
These
suits each present a series of distinct, but closely related, legal issues.
A.

The Connection Between the Criminal and Civil Cases.

In each of these lawsuits, the alleged conspirators have denied
liability for fraud, civil conspiracy, and the other negligent and intentional
torts pleaded against them. The testimony of the 24 conspirators who
already have entered guilty pleas, however, is likely to aid in the victims of
the conspiracy in proving the claims. Jeff German, “14 New Plea Deals
Filed in Las Vegas-Area HOA fraud case,” Las Vegas Review-Journal
(April 9, 2012), available at: http://www.lvrj.com/news/14-new-plea-dealsin-works-in-las-vegas-area-hoa-fraud-case-146683355.html.
To date, each of the plea agreements entered as a result of this
investigation has included a plea of guilty to one count of conspiracy to
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commit mail fraud. These guilty pleas will be relevant in the civil suits and
will, with respect to certain issues, collaterally estoppel the defendants.
The essential elements of conspiracy to commit mail fraud in
violation of 18 U.S.C. § 371, the crime to which 24 persons have pleaded
guilty, are: (1) an agreement between two or more persons; (2) to commit
mail fraud or wire fraud; and (3) an overt act committed by one of the
conspirators in furtherance of the conspiracy. See United States v.
Brumley, 79 F.3d 1430, 1442 (5th Cir. 1996) (citing United States v.
Hatch, 926 F.2d 387, 393 (5th Cir.), cert. denied, 500 U.S. 943 (1991)).
And pursuant to 18 U.S.C. § 1341, there are two elements to the crime of
mail fraud: (1) having devised or intending to devise a scheme to defraud,
and (2) use of the mail for the purpose of executing, or attempting to
execute, the scheme. Schmuck v. United States, 489 U.S. 705, 721 n. 10
(1989); see also Pereira v. United States, 347 U.S. 1, 8 (1954) ("The
elements of the offense of mail fraud under . . . § 1341 are (1) a scheme
to defraud, and (2) the mailing of a letter, etc., for the purpose of executing
the scheme.”).
The Ninth Circuit (in which Nevada is located) has held that a
defendant’s guilty plea can have collateral estoppel impact upon a
subsequent civil action when: (1) the prior conviction was for a serious
offense so that the defendant was motivated to fully litigate the charges;
(2) there was a full and fair trial to prevent convictions of doubtful validity
from being used; (3) the issue on which the prior conviction is offered must
of necessity have been decided at the criminal trial; and (4) the party
against whom the collateral estoppel is asserted was a party or in privity
with a party to the prior trial. Ayers v. City of Richmond, 895 F.2d 1267,
1271 (9th Cir.1990).
In the context of the Las Vegas HOA scandal, the crime to which
the criminal defendants pleaded guilty and for which they have been
convicted -- conspiracy to commit mail fraud – is a very serious offense;
accordingly, the defendants would have been adequately motivated to
fully litigate the charge. Attorney David Amesbury, for instance, was
facing up to 30 years in jail, a million dollar fine, or both, following his plea.
Jennifer Abbey, “Attorneys in Nevada Homeowners Association Scandal
Dead,” ABC News Online (March 28, 2012), available at
http://abcnews.go.com/Business/attorneys-nevada-homeownersassociation-scandal-dead/story?id=16013470#.T8MCw1Lhd1U. To date,
there has been no dispute as to the validity of these plea deals or
convictions. Accordingly, the first and second factors in this test are likely
to be easily met.
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The third prong of the test for applying collateral estoppel, requiring
that the question at issue in the subsequent civil matter have been
necessarily decided in the prior conviction, also can be satisfied, but only
with respect to certain counts in the civil suits against particular
defendants. Again, each of the criminal defendants to have entered a
plea deal has pleaded guilty to one count of conspiracy to commit mail
fraud. Pursuant to this plea, they have admitted to having devised a
scheme to defraud through use of the U.S. Mail.
This adjudication of guilt for this crime resolved, with necessity,
issues that will also be litigated in the context of the civil claims for
conspiracy to defraud, fraud, RICO violations, deceptive trade practice,
and unfair trade practice. These issues also could be relevant in the
context of the claims for misrepresentation, breach of fiduciary duty, and
aiding and abetting breach of fiduciary duty.
The fourth and final prong of the Ninth Circuit’s test for applying
collateral estoppel to a guilty plea in subsequent civil litigation is whether
the party against whom the collateral estoppel is to be asserted was a
party, or in privity with a party, to the prior trial. This factor will be less
significant in the class action suit, in which all of the parties who have
pleaded guilty have been named as defendants. Ms. Quon, however, had
not yet been indicted in connection with these crimes before her death.
Moreover, Silver Lining Construction owner Leon Benzer has not yet been
indicted, but reports suggest that other defendants’ guilty pleas scheduled
to be entered in late May will “set up the last stage of the far-reaching
investigation, allowing prosecutors to present evidence to a federal grand
jury to obtain indictments against as many as a dozen more targets,
including former construction company boss Leon Benzer, accused of
being one of the conspiracy's leaders.” Jeff German, “HOA Conspiracy
Pleas Set for This Week,” Las Vegas Review-Journal (May 28, 2012),
available at: http://www.lvrj.com/news/hoa-conspiracy-pleas-set-for-thisweek-154984395.html.
This raises the question of whether a co-conspirator can be said to
be in privity with his fellow conspirators, such that the doctrine of collateral
estoppel may be argued against one of the civil defendant who has not
been convicted of a crime. Although modest authority for this application
of the privity doctrine does exist, no Nevada court has yet addressed this
issue. See e.g. Cook County v. MidCon Corp., 574 F.Supp. 902,
912 (Dist. Ill.1983) (“. . . defendant Arthur Andersen & Co., the accountant
of the corporate parties, is in privity with them because it is alleged to be
their coconspirator.”)
This ongoing criminal investigation is ongoing. As the indictments
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and convictions continue, it is likely that the interplay between the
evidence and admissions in the criminal and civil forums will become
increasingly complex.
B.
Will the Condominium Owners be able to Prove Their
Alleged Damages?
In the currently pending civil cases, the condominium owners and
HOA’s allege that this conspiracy has caused their condominium united to
lose value. For instance, Vistana condominium owners alleged that in
2007, before this scandal hit the news, their condominiums were valued at
almost $200,000. By the end on 2011, however, the two-bedroom, twobath condos were selling for an average price of $59,000. Felix Gillette,
“Las Vegas Real Estate Scam Goes Bust,” Bloomberg Businessweek
(December
14,
2011),
available
at:
http://today.msnbc.msn.com/id/45614219/ns/today-today_news/t/lasvegas-real-estate-scam-goes-bust/.
Although these numbers are dramatic, the HOA plaintiffs’ will have
a difficult time proving causation of their damages, especially since the
now-notorious Las Vegas real estate markets in one of the worst in the
country. Nevada has led the nation in foreclosures for 62 of the last 63
consecutive months (it placed second to Arizona in March 2012). Steve
Green, “Nevada Retakes Top Spot as State with Highest Foreclosure
Rate,”
Las
Vegas
Sun
(May
16,
2012),
available
at:
http://www.vegasinc.com/news/2012/may/16/nevada-retakes-top-spotstate-highest-foreclosure-/. There are more than 167,000 empty houses
in the state, according to U.S. Census data; this number represents about
one of every seven houses in Nevada. One Nevada economist has
summarized the available statistics regarding Nevada housing prices as
follows:
Las Vegas house prices took a big decline from January
2007 to August 2009, falling by 45 percent. During that
period of time, U.S. house prices fell by about 29 percent.
From August 2009 to May 2010, Las Vegas house prices fell
another 0.8 percent, while U.S. prices rose 2.5 percent.
Since May 2010, Las Vegas home prices declined by
another 6.9 percent, while U.S. home prices slipped by only
4.6 percent.
Dr. Stephen P. A. Brown, Ph.D., The Current Economic Outlook for
Metropolitan Las Vegas, UNLV Center for Business and Economic
Research, September 8, 2011.
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Other analysts have reported a 60% decline in home values since
2006, while projecting that prices will continue to fall by an additional
13.9% through the third quarter of 2012. These numbers allowed Nevada
to take the #1 spot in the “States with the Most Miserable
Housing Markets” report. Michael B. Sauter, Charles B. Stockdale and
Ashley C. Allen, “States with the Most Miserable Housing Markets,” 24/7
Wall
St.
(February
29,
2012),
available
at:
http://247wallst.com/2012/02/29/states-with-the-most-miserable-housingmarkets/#ixzz1wBPriGkk.
When viewed against these sobering statistics, the diminution in
value alleged by the Vistana condominium owners is not much different
from those experienced by other property owners across the state. That
stated, one has to ask whether they sustained any damages as a result of
the conspiracy. The fact pattern is a juicy one, and the criminal
convictions may make liability clear; but in the context of civil litigation, in
which damages must be proven, is this much ado about nothing?
The condominium owners do not allege that the settlements were
unauthorized, and they do not allege that their homes were left
unrepaired. They simply allege that their property lost value, and that the
fraudulent scheme allowed the lawyers and contractors to make more
money than they should have from the construction defect lawsuits. If this
is true, weren’t the defendant developers, general contractors and
subcontractors who were sued in those construction defect lawsuits the
real victims of the conspiracy?
C.

Will the Defendants Who Funded the Underlying
Construction Defect Settlements Jump on the Litigation
Bandwagon?

Although we are unaware any efforts by the defense bar to set
aside any of the settlements entered with Ms. Quon and her clients, there
is a dialogue about those allegedly fraudulent settlements unfolding in the
Silver Lining v. Vistana litigation. Counsel for Silver Lining has stated
publicly that the Vistana HOA’s April 2012 amended counterclaim
amounts to an admission that the $19.1 million construction defect
settlement the homeowners association won in 2007 was based on fraud.
“This exposes the HOA to having the good faith settlement set aside, as
well as having the construction defect case reopened and litigated again.
At the end of the day, this poses more liability for the HOA then the
individuals they're suing. Conceivably, the HOA might end up having to
return the $19.1 million.” See Jeff German, “Vistana HOA Amends
Lawsuit,” Las Vegas Review-Journal (April 21, 2012).
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Under Nevada’s rules of civil procedure, it appears that Rule 60
motions would be time-barred in each of the suspected suits. This would
certainly be true in the case of the Vistana settlement entered in 2007.
Nevada Rule of Civil Procedure 60(b) states that motions for relief from
judgment on the basis of mistake, new evidence, and fraud must be filed
within 6 months of entry of the judgment. Other claims for damages,
however, are conceivable. To the extent that they believe that they are the
real victims of this complex scheme, the defrauded defendants could even
consider intervening in other pending civil cases against the fraudfeasors.
IV.

ETHICAL CONSEQUENCES OF THE CONSPIRACY.

The Nevada State Bar has not yet issued any public discipline
arising out of the HOA scandal. Admittedly, the two most visiblyimplicated attorneys have died; another attorney who has been implicated
in the conspiracy, Jeanne Winkler, already was disbarred in 2011 for
ethical violations unrelated to this scandal. Ms. Winkler had done legal
work for Vistana for Silver Lining Construction. She was disbarred last
year for alleged misappropriation of $233,000 from her client trust
account. Given the number of lawyers still under investigation, however, it
may only be a matter of time before the State Bar proceeds with attorney
discipline
One of the newly-added defendants to the Vistana litigation is
attorney Brian Jones, who worked for the now-dissolved law firm Kummer,
Kaempfer, Bonner, Renshaw & Ferrario. Mr. Jones is not practicing in
Nevada at this time, but allegedly has been practicing law in Utah since
his former firm dissolved in 2009. Mr. Jones allegedly did legal work for
the Vistana homeowners association; the class action plaintiffs alleged
that he was involved in manipulating the association’s board elections for
the benefit of the conspirators. Silver Lining Construction LLC v. Vistana
Condominium Owners, Second Amended Counterclaim and Third-Party
Complaint, Case A578306, Eighth Judicial District Court, Clark County
Nevada (April 20, 2012); see also Jeff German, “14 New Plea Deals Filed
In Las Vegas-Area HOA Fraud Case” Las Vegas Review-Journal (April 9,
2012), available at: http://www.lvrj.com/news/14-new-plea-deals-in-worksin-las-vegas-area-hoa-fraud-case-146683355.html.
The Vistana HOA’s third-party claim includes two other attorneys.
These lawyers have not been charged in the federal criminal investigation.
The Vistana HOA alleges that Mark Kulla benefited from the scheme by
being awarded construction defect legal work. The HOA also alleges that
local attorney Keith Gregory performed legal work for the Vistana's board,
without first disclosing that he also has represented Silver Lining
Construction. Silver Lining Construction LLC v. Vistana Condominium
Owners, Second Amended Counterclaim and Third-Party Complaint, Case
A578306, Eighth Judicial District Court, Clark County Nevada (April 20,
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2012); see also Jeff German, “HOA Targets Quon Estate Amid Fraud
Investigation,” Las Vegas Review-Journal (April 12, 2012), available at:
http://www.lvrj.com/news/hoa-targets-quon-estate-amid-fraudinvestigation-147122815.html.
There are myriad ethical rules that any attorney proven to have
been involved in the above-described scheme may have violated. Without
knowing the identity of the other potentially-implicated attorneys or the
roles they may have played in the conspiracy, it is impossible to pinpoint
the rules that have been violated. The following list, however, highlights
several of the ethical issues presented by this scheme.
A.

Rules Regarding the Client-Lawyer Relationship. 7
1.

RPC 1.4. -- Communication

RPC 1.4 states, in pertinent part:
(a) A lawyer shall:
(1) Promptly inform the client of any decision or
circumstance with respect to which the
client’s informed consent is required by these
Rules;
(2) Reasonably consult with the client about the
means by which the client’s objectives are to
be accomplished; . . .
(b) A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make
informed decisions regarding the representation.
The lawyers involved in this conspiracy allegedly failed to advise their
clients of the financial ramifications of the contracts they entered with
Silver Lining Construction, and failed to advise their clients regarding the
allegedly inflated repair estimates from Silver Lining that were the
backbone of the construction defect lawsuits. Finally, it is unlikely that the
attorneys advised the HOAs of the potential legal exposure they faced to
having their settlements or judgments overturned on the basis of fraud.
Any of these allegations could constitute a violation of RPC 1.4.

7

Since the potential or alleged ethical violations discussed would have occurred in
Nevada, the rules cited herein will be the Nevada Rules of Professional Conduct.
However, the discussion of these rules will be relevant in must jurisdictions, since
Nevada’s rules closely follow the ABA Model Rules.
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2.

RPC 1.5 – Fees

RPC 1.4(a) states: “A lawyer shall not make an agreement for,
charge, or collect an unreasonable fee or an unreasonable amount for
expenses. . . .” The HOAs and individual homeowners involved in this
situation allege that the exclusive goal of the conspiracy was to line the
pockets of the attorneys and contractors who concocted the scheme. In
the specific context of the Vistana litigation, the HOA alleges that $11
million of their $19 million settlement was used to pay unreasonably high
legal fees. Similarly, the Chateau Nouveau HOA alleges that the Quon
firm’s demand for payment of fees earned in that construction defect suit
is unreasonable under the circumstances.
3.

RPC 1.8 -- Conflict of Interest

RPC 1.8 states:
(a) A lawyer shall not enter into a business transaction
with a client or knowingly acquire an ownership,
possessory, security or other pecuniary interest
adverse to a client unless:
(1) The transaction and terms on which the lawyer
acquires the interest are fair and reasonable to
the client and are fully disclosed and transmitted
in writing in a manner that can be reasonably
understood by the client;
(2) The client is advised in writing of the desirability
of seeking and is given a reasonable opportunity
to seek the advice of independent legal counsel
on the transaction; and
(3) The client gives informed consent, in a writing
signed by the client, to the essential terms of the
transaction and the lawyer’s role in the
transaction, including whether the lawyer is
representing the client in the transaction.
In the Second Amended Counterclaim and Third-Party Complaint filed in
Silver Lining Construction v. Vistana, the Vistana HOA alleges that one or
more attorneys represented the Vistana HOA Board, without disclosing
their potentially adverse representation of Silver Lining Construction. If
these allegations are accurate, they would constitute a violation of RPC
1.8.
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C.

Advocate Rules
1.

RPC 3.3 -- Candor Toward the Tribunal

Rule 3.3 states:
(a) A lawyer shall not knowingly:
(1) Make a false statement of fact or law to a
tribunal or fail to correct a false statement of
material fact or law previously made to the
tribunal by the lawyer;
(2) Fail to disclose to the tribunal legal authority in
the controlling jurisdiction known to the lawyer to
be directly adverse to the position of the client
and not disclosed by opposing counsel; or
(3) Offer evidence that the lawyer knows to be
false. If a lawyer, the lawyer’s client, or a witness
called by the lawyer, has offered material
evidence and the lawyer comes to know of its
falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to
the tribunal.
The general allegations regarding this conspiracy suggest that
several now-settled litigated construction defect lawsuits may have been
predicated upon fraudulent reports prepared by Leon Benzer and/or Silver
Lining Construction. To the extent that any attorney knew that the reports
regarding the purported construction defects and the estimated costs of
repairing those defects were false, the use of this evidence constituted a
violation of RPC 3.3.
2.

RPC 3.5 -- Impartiality and Decorum of the Tribunal.

RPC 3.5 prohibits the following conduct:
(a) A lawyer shall not seek to influence a judge, juror,
prospective juror or other official by means prohibited by law;
and
(b) A lawyer shall not communicate ex parte with a judge,
juror, prospective juror or other official except as permitted
by law.

What Happens in Vegas Doesn’t Always Stay in Vegas
Page 26

To date, the federal criminal investigation has not identified any specific
instances of conduct that would violate RPC 3.5. However, federal
authorities have suggested that their investigation has included Las Vegas
judges and other authorities. As this story continues to develop, it is
possible that it will reveal violations of RPC 3.5.
D.

Rules Regarding Law Firms

RPC 5.1 provided rules regarding the responsibilities of partners,
managers, and supervisory lawyers in a law firm setting. RPC 5.1 states:
(a) A partner in a law firm, and a lawyer who individually
or together with other lawyers possesses comparable
managerial authority in a law firm, shall make reasonable
efforts to ensure that the firm has in effect measures giving
reasonable assurance that all lawyers in the firm conform to
the Rules of Professional Conduct.
(b) A lawyer having direct supervisory authority over
another lawyer shall make reasonable efforts to ensure that
the other lawyer conforms to the Rules of Professional
Conduct.
(c) A lawyer shall be responsible for another lawyer’s
violation of the Rules of Professional Conduct if:
(1) The lawyer orders or, with knowledge of the
specific conduct, ratifies the conduct involved; or
(2) The lawyer is a partner or has comparable
managerial authority in the law firm in which the other lawyer
practices, or has direct supervisory authority over the other
lawyer, and knows of the conduct at a time when its
consequences can be avoided or mitigated but fails to take
reasonable remedial action.
The investigation of this conspiracy currently includes the conduct
of multiple attorneys. The provisions of RPC 5.1 may prove relevant for
those attorneys who were practicing with a firm at the relevant times. This
rule may have particular significance in reference to those attorneys who
cannot be disciplined by the Nevada Bar (due to death or previous
disbarment), but who were working at a firm during the time of their
misconduct.
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E.

Rules for Maintaining the Integrity of the Profession
1.

RPC 8.3 -- Reporting Professional Misconduct.

RPC 8.3 states:
(a) A lawyer who knows that another lawyer has committed
a violation of the Rules of Professional Conduct that raises
a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects,
shall inform the appropriate professional authority.
(b) A lawyer who knows that a judge has committed a
violation of applicable rules of judicial conduct that raises a
substantial question as to the judge’s fitness for office shall
inform the appropriate authority.
The self-regulation of the legal profession requires attorneys to
initiate disciplinary investigation when they know of a violation of the Rules
of Professional Conduct. Lawyers have a similar obligation with respect to
judicial misconduct. An apparently isolated violation may indicate a
pattern of misconduct that only a disciplinary investigation can uncover.
Comment 3 to the Model Rules provides the following, important
clarification regarding the scope of this duty:
If a lawyer were obliged to report every violation of the
Rules, the failure to report any violation would itself be a
professional offense. . . . This Rule limits the reporting
obligation to those offenses that a self-regulating profession
must vigorously endeavor to prevent.
A measure of
judgment is, therefore, required in complying with the
provisions of this Rule. The term "substantial" refers to the
seriousness of the possible offense and not the quantum of
evidence of which the lawyer is aware.
The allegations that have been made against multiple members of the
profession in the context of this scheme are most serious. Moreover, the
allegations have emerged in the context of conspiracy that may have
involved more than 100 co-conspirators, including several lawyers, judges
and former police officers. Jeff German, “HOA Fraud Cases May Be
Merged,” Las Vegas Review-Journal (September 4, 2011), available at:
http://www.lvrj.com/news/hoa-fraud-cases-may-be-merged129208158.html. A scheme of this magnitude begs the question of
whether other attorneys were aware of the misconduct. If others were
aware of the conspiracy and failed to report it to the Nevada bar, they may
have committed independent violations of the ethical rules.
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2.

RPC 8.4 -- Misconduct

RPC 8.4 provides as follows:
It is professional misconduct for a lawyer to:
(a) Violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or
do so through the acts of another;
(b) Commit a criminal act that reflects adversely on the
lawyer’s honesty, trustworthiness or fitness as a lawyer
in other respects;
(c) Engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) Engage in conduct that is prejudicial to the
administration of justice;
(e) State or imply an ability to influence improperly a
government agency or official or to achieve results by
means that violate the Rules of Professional Conduct or
other law; or
(f) Knowingly assist a judge or judicial officer in conduct
that is a violation of applicable rules of judicial conduct
or other law.
RPC 8.4 makes clear that an attorney who participated in this
criminal scheme has violated the ethical rules. The allegations at issue
here are, without question, of the type that reflect adversely on fitness to
practice law.
F.

The Code of Judicial Conduct

As explained above, federal authorities have suggested that their
criminal investigation does include members of the Las Vegas judiciary. If
these veiled references result in actual charges, this is simply a brief list of
the rules of judicial conduct could be implicated:
Rule 1.1. Compliance With the Law. A judge shall
comply with the law, including the Code of Judicial Conduct.
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Rule 1.2. Promoting Confidence in the Judiciary. A
judge shall act at all times in a manner that promotes public
confidence in the independence, integrity, and impartiality of
the judiciary and shall avoid impropriety and the appearance
of impropriety.
Rule 2.2. Impartiality and Fairness. A judge shall
uphold and apply the law, and shall perform all duties of
judicial office fairly and impartially.
Rule 2.9. Ex Parte Communications. A judge shall not
initiate, permit, or consider ex parte communications, or
consider other communications made to the judge outside
the presence of the parties or their lawyers, concerning a
pending or impending matter. . . .
V.

CONCLUSION

This fact pattern that is worthy of primetime already has had
dramatic criminal ramifications. Two dozen guilty pleas already have been
entered by conspirators, and the criminal investigation remains ongoing.
Since multiple lawyers already have been implicated in the conspiracy,
with the possibility of additional indictments coming soon, it is only a
matter of time before the Nevada Bar considers the appropriate
disciplinary response to the many ethical violations posed by the
conspiracy.
The civil ramifications of the conspiracy, however, are less clear at
this time. There are several legal issues for both the plaintiffs and
defendants to work through in each of the civil suits.
The HOAs and individual homeowners who were taken in by Quon,
Silver Lining and the other conspirators have filed suit, but their ability to
prove their damages is uncertain. The primary element of damages
alleged in their suit is the diminution in the value of their homes, but the
reduction in the value of their condominium units appears similar to that
experienced by condominium owners throughout Las Vegas when the
local real estate market collapsed. If they can prove that the conspirators
pocketed settlement funds that should have been used to make necessary
repairs, that will be cognizable, but this does not appear to be the focus of
the pending lawsuits. In fact, it is not clear at this time whether the extent
of the defects at issue in the cases were manufactured by the conspirators
to artificially inflate damages, or the underlying suits did involve substantial
defects that were left unrepaired by the conspirators.
Finally, any developer or subcontractor defendants who were
defrauded into overpaying settlements or judgments in the underlying
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cases may have sustained damages, but none of these parties has yet
filed civil suit. Once the remaining details of the conspiracy and its
participants have been established, the legitimacy of the prior construction
defect settlements or judgments paid to the conspirators can be evaluated
and litigated.
.
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INTRODUCTION
It will come as no surprise to most defense attorneys that events such as
the Las Vegas Construction Defect Conspiracy have insurance coverage
implications. This paper will discuss the exposures of two classes of
policyholders, those directly or vicariously implicated in the conspiracy,
and those victimized by it.
Those directly or vicariously implicated include the attorneys, experts,
HOA Directors and Officers, the firms through which the attorneys, experts
and directors did business, the property management companies who
managed the associations, as well as the Homeowners Associations
themselves.
The victims include the Homeowners Associations, the individual property
owners, the developers, general contractors and subcontractors and other
defendants in the underlying construction defect matters and their liability
insurers.
This paper will provide an overview of the coverage issues for each
category of policyholder. Before doing that, however, the general
characteristics of the insurance coverages potentially implicated will be
discussed.
TYPES OF COVERAGE POTENTIALLY IMPLICATED
Professional Liability Coverage
Most Professional Liability policies currently available in the United States
are written on a claims made and reported basis, under which the claim
must first be made against the policyholder during the policy period and
must be reported either during the policy period or during a brief period
8
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following expiration. Most provide that defense costs paid are part of the
policy’s per claim and aggregate limits of liability, what is known
colloquially as a “self-eroding” or “defense within limits” policy.
Unlike personal lines policies and many “standard” commercial lines
policies, there are few standardized policy forms in use in the Professional
Liability market. Although the Insurance Services Office has issued policy
forms for Attorney’s and Medical Professional Liability coverages, those
forms are not used as widely as are the ISO commercial property and
general liability forms. Despite the variance in policy forms used, there
are a number of common features potentially relevant here:


The definition of Professional Services.



The definition of Wrongful Acts.



The inclusion of a Retroactive Date.



Consent to Settlement Provisions.

The Professional Services definition is important because coverage is
provided only for Wrongful Acts committed in the performance of
Professional Services. In many instances, the Professional Services must
be performed for others and often for a fee (pro bono work by attorneys
being a frequent exception. For example, the ISO Lawyer’s Professional
Liability form, ISO form LW 00 01 03 11 uses the following definition:
"Professional services" means services
rendered by an "insured" as an attorney,
arbitrator, mediator, title agent, notary public,
administrator, conservator, receiver, executor,
guardian or trustee or in any other fiduciary
capacity, provided such services, for which the
insured is licensed, are rendered in connection
with the "named insured's" practice of law.
Another example, for a different profession, of a Professional Services
definition is:
. . . only insurance services performed for
others for a fee as an insurance agent,
insurance broker, managing general agent,
general agent, surplus lines broker, wholesale
insurance broker or insurance consultant,
including notary public, premium financing,
claims adjusting and loss control services”;
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however, the term “others” cannot include
entities affiliated with the insured.
Conestoga Services Corp. v. Executive Risk Indemnity, Inc., 312 F.3d
976, 978-79 (9th Cir. 2002).
The definition of “Wrongful Act” is important because it defines what
liability creating conduct is within the scope of the policy’s grant of
coverage.
For example, in Conestoga Services, the definition of
“Wrongful Act” provided:
. . . any actual or alleged act, error, or omission
committed solely in the performance of, or
failure to perform, Professional Services.”
Id. at 978.
A Retroactive Date is a critical feature of virtually all claims made policies.
While those policies are triggered by the making and reporting of a claim
during the policy period, there is no coverage unless the Wrongful Act(s)
alleged happened after the retroactive date. In most instances the
retroactive date is the earliest date of continuous claims made
professional liability coverage.
Directors & Officers Coverage
The individual Homeowners Association may have chosen to purchase a
Directors & Officers Liability policy (colloquially, a “D&O” policy) for the
benefit of its directors and officers. Often the D&O coverage is included in
a more broad management protection policy that also provides
Employment Practices Liability Insurance (“EPLI”) and other similar
coverages.
Like Professional Liability policies, D&O policies are
customarily written on a claims made and reported basis with defense
costs paid out of the policy’s limit of liability. Again, there are no industry
standard forms, although many of the forms used contain similar
provisions. Once again, wrongful acts are an important concept, as is
whether the individual officer or director (who is also an insured) was
acting in that capacity when allegedly performing the wrongful act.
Crime and Fidelity Coverage
Crime and fidelity coverage is a first party coverage that covers, among
other things, thefts of money and securities by employees (and sometimes
non-employee officers and directors). There are a number of standard
fidelity forms in use, some issued by ISO, and others by the Surety
Association of America. Customarily, these policies are written on either a
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“discovery” basis, (where they provide coverage based upon the date of
discovery of the loss, not the date of theft) or a “loss sustained” basis
(where coverage is provided – when there has been continuous coverage
in force by the same insurer – under the policy in force when the loss was
sustained). Discovery policies are more common.
Commercial General Liability Coverage
Standard form CGL policies include coverage for “personal injury” and
“advertising injury.” Those coverages include as covered offenses
defamation, subject to a number of exclusions. One theory being alleged
against the alleged conspirators is that they took over the affected HOA’s
by defaming other candidates for election to the boards of those
associations.
Property Insurance
First party property insurance protects the policyholder against physical
damage to its own property. One of the allegations made is following
settlement of the underlying construction defect suits, co-conspirator
contractors were hired who made minimal repairs to the affected projects.
If, by making minimal repairs, the contractors inflicted additional damage
on the structures themselves, there is a possibility there will be property
insurance claims by affected homeowners or associations.
PARTICULAR COVERAGE ISSUES FOR DEFENDANTS
D&O Coverage Grant
Directors & Officers policies typically tie coverage for individual officers
and directors to acts committed within the course and scope of the
individual’s position with the organization. Often the policy will require that
the alleged wrongful act be committed in the individual’s “respective
capacity” as a director or officer. One of the allegations regarding the Las
Vegas conspiracy is that the candidates for election as directors is the
candidates were straw buyers of individual properties who won election for
the sole purpose of steering the HOA to bring construction defect claims
through attorney co-conspirators.
While the courts have not directly addressed this issue, it is likely a court
would find conduct in the process of winning election is not in the
individual’s capacity as a director or officer, distinguishing it from conduct
after taking office.
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Intentional and Fraudulent Conduct
A common feature in both Professional Liability and D&O policies is an
exclusion for some form of intentional, criminal or fraudulent conduct. It is
also common, however, for those exclusions to provide expressly for a
duty to defend until such time as the intentional, criminal or fraudulent
nature of the conduct has been adjudicated.
The significance of providing for a duty to defend until the nature of the
conduct has been adjudicated is to destroy the insurer’s ability to deny a
tender of defense based on the fact that there is no non-intentional
conduct alleged. Because defense costs are paid out of the policy limits,
the practical benefit to the insurer from an intentional and fraudulent
conduct exclusion may be minimal.
Also, while many jurisdictions prohibit the insuring of punitive damages
liability (See e.g., California Insurance Code § 533), some professional
liability policies expressly provide coverage for punitive damages liability.
Some impose a sub-limit on that coverage. Most that do provide this
coverage also state that the coverage is provided only if it is legal to do so
under the law of the most favorable applicable jurisdiction.
Fidelity Issues
While crime or fidelity policies typically cover employee theft (there are
multiple potential coverage grants and the applicable ones must be
specified in the declarations), thefts by officers and directors raise some
additional issues because the officers and directors ordinarily are not
payroll employees of the association. That doesn’t necessarily eliminate
coverage, the employee definition in the ISO form for example, includes:
Any of your "managers", directors or trustees
while:
(a) Performing acts within the scope of the
usual duties of an "employee"; or
(b) Acting as a member of any committee
duly elected or appointed by resolution of your
board of directors or board of trustees to
perform specific, as distinguished from general,
directorial acts on your behalf.
But, the type of conduct that the allegedly corrupt directors and officers
engaged in as part of the Las Vegas conspiracy is unlikely to involve the
performance of acts within the scope of the usual duties of an employee.
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If the particular HOA set up a special committee to supervise construction
defect litigation, then the directors on that committee may be considered
employees for purposes of fidelity coverage.
Fidelity policies typically cover the theft of “money,” “securities,” or “other
property.” All are defined terms. Money and securities are defined
consistent with the general understanding of those items. Other property
is defined as follows in the ISO policy:
"Other property" means any tangible property
other than "money" and "securities" that has
intrinsic value. "Other property" does not
include computer programs, electronic data or
any property specifically excluded under this
insurance.
While the individual circumstances of each HOA will be different, one
challenge in establishing coverage under a fidelity policy (if one was
purchased) will be proving the theft was of money, securities or other
property.
General Liability Coverage
If the associations maintain general liability coverage, individual exdirectors may tender defenses claiming that they are being sued for
defamation within the personal injury coverage of a standard form CGL
policy. The alleged defamation being either their electioneering tactics or
the actions they took to accuse developers and contractors of negligent
conduct.
While the specific allegations will govern, this is not likely to be a
productive avenue for an accused director or officer. First, electioneering
conduct is that of an individual seeking office, not that of the insured
organization. Second, the standard CGL policy contains an exclusion the
knowing violation of the rights of another. Third, the standard policy also
excludes liability for the publication of material with knowledge of its falsity.
Contractor co-defendants face an additional challenge when tendering to
their general liability insurers. The claims against them are unlikely to fit
within the four categories of covered liability, bodily injury, property
damage, advertising injury and personal injury. Few contractors maintain
professional liability coverage that might at least provide a defense against
some of the claims.
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OPTIONS FOR THE VICTIMS
Unfortunately the victims, be they individual unit owners, developers,
general contractors, subcontractors and their insurers are unlikely to find
any comfort from their own insurance policies. Their remedies will largely
be tort claims against those involved in the conspiracy, a number of whom
are likely to be both uninsured and judgment proof.
CONCLUSION
Ironically, the prospective defendants most likely to have at least some
liability insurance coverage are those who were in the best position to
know better, the attorneys and the professional management companies
entrusted with the day to day operations of the Homeowners Associations.
The associations themselves and the allegedly corrupt former directors
might have some coverage under D&O policies. The allegedly corrupt
contractors and experts are unlikely to find any coverage.
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What Happens in Vegas Does Not Always Stay In Vegas
Key Issues for Professional Liability Coverage
Andrew B. Downs
Bullivant Houser Bailey PC
San Francisco, California
There are a wide variety of company and broker specific policy forms in use. In each instance,
the actual policy must be reviewed.
1.
Claims-Made or Claims Made and Reported. Claim must both be made and reported
during the policy period, or in some instances for claims made at the end of the policy period,
within a specified number of days of policy termination.
2.
Retroactive Date. The retroactive date is specified in the policy, usually in the
Declarations. Commonly it is the earliest date that the insured has had continuously in force
claims made coverage. The wrongful act or wrongful acts on which the claim is based must
have happened on or after the retroactive date.
3.
Professional Services. Generally, professional liability policies only cover claims made
against the insured that arise out of Professional Services. Depending on the nature of the
insured’s business, the Professional Services definition may be part of the policy form, or it may
be contained in an endorsement or on the Declarations Page.
4.
For Others. Most Professional Services definitions require that the professional services
be performed for others, and for a fee.
5.
Fraud and Criminal Conduct Provisions. There are wide variety of provisions in use.
Some exclude fraud and criminal conduct. Others exclude liability based on fraud and criminal
conduct, but provide expressly that a defense is owed until there has been an adjudication that
the insured has acted fraudulently, etc.
6.
Punitive Damages. Some Professional Liability policies expressly provide that they cover
punitive damages (sometimes up to a sublimit) if it is legal to do so. Often they will provide
that the law of the relevant jurisdiction (assuming there is more than one) that is most
favorable to the insurability of punitive damages will govern.
7.

Damages. Restitution type remedies typically are not covered.

8.
Defense Within Limits. Most Professional Liability policies include defense costs in the
policy limits so that defense expenditures reduce the limits available to indemnify for
judgments or settlements.

13761700.1

9.
Consent to Settle and Choice of Counsel. Professional Liability policies, particularly for
attorneys and physicians, often contain consent to settle provisions that require the insured’s
consent to settle. Some, particularly in situations where there is a significant Self-Insured
Retention, also permit the insured to select defense counsel.
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INTRODUCTION
It will come as no surprise to most defense attorneys that events such as the Las Vegas
Construction Defect Conspiracy have insurance coverage implications. This paper will
discuss the exposures of two classes of policyholders, those directly or vicariously
implicated in the conspiracy, and those victimized by it.
Those directly or vicariously implicated include the attorneys, experts, HOA Directors
and Officers, the firms through which the attorneys, experts and directors did business,
the property management companies who managed the associations, as well as the
Homeowners Associations themselves.
The victims include the Homeowners Associations, the individual property owners, the
developers, general contractors and subcontractors and other defendants in the
underlying construction defect matters and their liability insurers.
This paper will provide an overview of the coverage issues for each category of
policyholder. Before doing that, however, the general characteristics of the insurance
coverages potentially implicated will be discussed.
TYPES OF COVERAGE POTENTIALLY IMPLICATED
A.

Professional Liability Coverage

Most Professional Liability policies currently available in the United States are written on
a claims made and reported basis, under which the claim must first be made against the
policyholder during the policy period and must be reported either during the policy
period or during a brief period following expiration. Most provide that defense costs
paid are part of the policy’s per claim and aggregate limits of liability, what is known
colloquially as a “self-eroding” or “defense within limits” policy.
Unlike personal lines policies and many “standard” commercial lines policies, there are
few standardized policy forms in use in the Professional Liability market. Although the
1
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Insurance Services Office has issued policy forms for Attorney’s and Medical
Professional Liability coverages, those forms are not used as widely as are the ISO
commercial property and general liability forms. Despite the variance in policy forms
used, there are a number of common features potentially relevant here:


The definition of Professional Services.



The definition of Wrongful Acts.



The inclusion of a Retroactive Date.



Consent to Settlement Provisions.

The Professional Services definition is important because coverage is provided only for
Wrongful Acts committed in the performance of Professional Services. In many
instances, the Professional Services must be performed for others and often for a fee
(pro bono work by attorneys being a frequent exception. For example, the ISO
Lawyer’s Professional Liability form, ISO form LW 00 01 03 11 uses the following
definition:
"Professional services" means services rendered by an
"insured" as an attorney, arbitrator, mediator, title agent,
notary public, administrator, conservator, receiver, executor,
guardian or trustee or in any other fiduciary capacity,
provided such services, for which the insured is licensed, are
rendered in connection with the "named insured's" practice
of law.
Another example, for a different profession, of a Professional Services definition is:
. . . only insurance services performed for others for a fee as
an insurance agent, insurance broker, managing general
agent, general agent, surplus lines broker, wholesale
insurance broker or insurance consultant, including notary
public, premium financing, claims adjusting and loss control
services”; however, the term “others” cannot include entities
affiliated with the insured.
Conestoga Services Corp. v. Executive Risk Indemnity, Inc., 312 F.3d 976, 978-79 (9th
Cir. 2002).
The definition of “Wrongful Act” is important because it defines what liability creating
conduct is within the scope of the policy’s grant of coverage. For example, in
Conestoga Services, the definition of “Wrongful Act” provided:
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. . . any actual or alleged act, error, or omission committed
solely in the performance of, or failure to perform,
Professional Services.”
Id. at 978.
A Retroactive Date is a critical feature of virtually all claims made policies. While those
policies are triggered by the making and reporting of a claim during the policy period,
there is no coverage unless the Wrongful Act(s) alleged happened after the retroactive
date. In most instances the retroactive date is the earliest date of continuous claims
made professional liability coverage.
B.

Directors & Officers Coverage

The individual Homeowners Association may have chosen to purchase a Directors &
Officers Liability policy (colloquially, a “D&O” policy) for the benefit of its directors and
officers. Often the D&O coverage is included in a more broad management protection
policy that also provides Employment Practices Liability Insurance (“EPLI”) and other
similar coverages. Like Professional Liability policies, D&O policies are customarily
written on a claims made and reported basis with defense costs paid out of the policy’s
limit of liability. Again, there are no industry standard forms, although many of the forms
used contain similar provisions. Once again, wrongful acts are an important concept, as
is whether the individual officer or director (who is also an insured) was acting in that
capacity when allegedly performing the wrongful act.
C.

Crime and Fidelity Coverage

Crime and fidelity coverage is a first party coverage that covers, among other things,
thefts of money and securities by employees (and sometimes non-employee officers
and directors). There are a number of standard fidelity forms in use, some issued by
ISO, and others by the Surety Association of America. Customarily, these policies are
written on either a “discovery” basis, (where they provide coverage based upon the date
of discovery of the loss, not the date of theft) or a “loss sustained” basis (where
coverage is provided – when there has been continuous coverage in force by the same
insurer – under the policy in force when the loss was sustained). Discovery policies are
more common.
D.

Commercial General Liability Coverage

Standard form CGL policies include coverage for “personal injury” and “advertising
injury.” Those coverages include as covered offenses defamation, subject to a number
of exclusions. One theory being alleged against the alleged conspirators is that they
took over the affected HOA’s by defaming other candidates for election to the boards of
those associations.
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E.

Property Insurance

First party property insurance protects the policyholder against physical damage to its
own property. One of the allegations made is following settlement of the underlying
construction defect suits, co-conspirator contractors were hired who made minimal
repairs to the affected projects. If, by making minimal repairs, the contractors inflicted
additional damage on the structures themselves, there is a possibility there will be
property insurance claims by affected homeowners or associations.
PARTICULAR COVERAGE ISSUES FOR DEFENDANTS
A.

D&O Coverage Grant

Directors & Officers policies typically tie coverage for individual officers and directors to
acts committed within the course and scope of the individual’s position with the
organization. Often the policy will require that the alleged wrongful act be committed in
the individual’s “respective capacity” as a director or officer. One of the allegations
regarding the Las Vegas conspiracy is that the candidates for election as directors is the
candidates were straw buyers of individual properties who won election for the sole
purpose of steering the HOA to bring construction defect claims through attorney coconspirators.
While the courts have not directly addressed this issue, it is likely a court would find
conduct in the process of winning election is not in the individual’s capacity as a director
or officer, distinguishing it from conduct after taking office.
B.

Intentional and Fraudulent Conduct

A common feature in both Professional Liability and D&O policies is an exclusion for
some form of intentional, criminal or fraudulent conduct. It is also common, however,
for those exclusions to provide expressly for a duty to defend until such time as the
intentional, criminal or fraudulent nature of the conduct has been adjudicated.
The significance of providing for a duty to defend until the nature of the conduct has
been adjudicated is to destroy the insurer’s ability to deny a tender of defense based on
the fact that there is no non-intentional conduct alleged. Because defense costs are
paid out of the policy limits, the practical benefit to the insurer from an intentional and
fraudulent conduct exclusion may be minimal.
Also, while many jurisdictions prohibit the insuring of punitive damages liability (See
e.g., California Insurance Code § 533), some professional liability policies expressly
provide coverage for punitive damages liability. Some impose a sub-limit on that
coverage. Most that do provide this coverage also state that the coverage is provided
only if it is legal to do so under the law of the most favorable applicable jurisdiction.
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C.

Fidelity Issues

While crime or fidelity policies typically cover employee theft (there are multiple potential
coverage grants and the applicable ones must be specified in the declarations), thefts
by officers and directors raise some additional issues because the officers and directors
ordinarily are not payroll employees of the association. That doesn’t necessarily
eliminate coverage, the employee definition in the ISO form for example, includes:
Any of your "managers", directors or trustees while:
(a) Performing acts within the scope of the usual duties of
an "employee"; or
(b) Acting as a member of any committee duly elected or
appointed by resolution of your board of directors or board of
trustees to perform specific, as distinguished from general,
directorial acts on your behalf.
But, the type of conduct that the allegedly corrupt directors and officers engaged in as
part of the Las Vegas conspiracy is unlikely to involve the performance of acts within the
scope of the usual duties of an employee. If the particular HOA set up a special
committee to supervise construction defect litigation, then the directors on that
committee may be considered employees for purposes of fidelity coverage.
Fidelity policies typically cover the theft of “money,” “securities,” or “other property.” All
are defined terms. Money and securities are defined consistent with the general
understanding of those items. Other property is defined as follows in the ISO policy:
"Other property" means any tangible property other than
"money" and "securities" that has intrinsic value. "Other
property" does not include computer programs, electronic
data or any property specifically excluded under this
insurance.
While the individual circumstances of each HOA will be different, one challenge in
establishing coverage under a fidelity policy (if one was purchased) will be proving the
theft was of money, securities or other property.
D.

General Liability Coverage

If the associations maintain general liability coverage, individual ex-directors may tender
defenses claiming that they are being sued for defamation within the personal injury
coverage of a standard form CGL policy. The alleged defamation being either their
electioneering tactics or the actions they took to accuse developers and contractors of
negligent conduct.
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While the specific allegations will govern, this is not likely to be a productive avenue for
an accused director or officer. First, electioneering conduct is that of an individual
seeking office, not that of the insured organization. Second, the standard CGL policy
contains an exclusion the knowing violation of the rights of another. Third, the standard
policy also excludes liability for the publication of material with knowledge of its falsity.
Contractor co-defendants face an additional challenge when tendering to their general
liability insurers. The claims against them are unlikely to fit within the four categories of
covered liability, bodily injury, property damage, advertising injury and personal injury.
Few contractors maintain professional liability coverage that might at least provide a
defense against some of the claims.
OPTIONS FOR THE VICTIMS
Unfortunately the victims, be they individual unit owners, developers, general
contractors, subcontractors and their insurers are unlikely to find any comfort from their
own insurance policies. Their remedies will largely be tort claims against those involved
in the conspiracy, a number of whom are likely to be both uninsured and judgment
proof.
CONCLUSION
Ironically, the prospective defendants most likely to have at least some liability
insurance coverage are those who were in the best position to know better, the
attorneys and the professional management companies entrusted with the day to day
operations of the Homeowners Associations. The associations themselves and the
allegedly corrupt former directors might have some coverage under D&O policies. The
allegedly corrupt contractors and experts are unlikely to find any coverage.
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MEMO ON PPACA
Compiled and Presented by Dr. John W. Gay II

The Patient Protection and Affordable Care Act (PPACA) of March 2010 will impact Insurance Companies,
Hospitals, Physicians and Patients in an undetermined manner at this time due to the lack of the U.S. Supreme
Court’s ruling on or towards the Act.
Tremendous legal opportunity exists at present and for the foreseeable future because of who is dictating
patient care. As Insurance companies buy hospitals, they dictate patient care to the hospitals; as hospitals buy
out physicians and make them employees, they dictate patient care. Who should be dictating care is the
physician for they through education and training know what is best for the patient. Protocols enforced by
hospitals who employ the physician/doctor are presently dictating patient care along with the Insurance
providers; thus, exposing a hot bed of potential legal indifference and opportunity from disgruntled patients,
physicians and hospitals over patient care, fees and reimbursements.
Please note: we will be experiencing a tremendous physician/doctor shortage due to reimbursement policies
and reduced insurance benefits.
Concerning private healthcare insurance companies, they will prevail with vigor by buying hospitals (which
they are currently doing) and by expanding their present client base due to new Federal Insurance
Requirements.
I.

Issues of Concern:



The PPACA was signed into law on March 23, 2010, and the reconciliation legislation containing
amendments to the Act was signed into law on March 30, 2010.



The health care law will become effective in stages over time. The law has remained controversial, raising
questions about the access to, affordability of, and delivery of health care. These questions can be
particularly important for small businesses, because they are often disproportionately affected by changes
to the law.



Beginning in 2014, PPACA requires any employer with more than 50 full-time equivalent employees during
the preceding calendar year to provide health insurance to their employees. If the employer fails to do so,
and at least one full-time employee receives a premium subsidy to purchase health insurance through the
new health insurance exchanges, a penalty of $2,000 per employee will be assessed. Employers with more
than 50 employees who offer coverage but have at least one full-time employee receiving a premium tax
credit will pay the lesser of $3,000 for each employee receiving a premium credit or $2,000 per full-time
employee.
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In addition, the employer must offer a minimum set of benefits, defined as “minimum essential coverage,”
or a penalty may be assessed. Regardless of whether the employer offers coverage or not, the employer
will be subject to a penalty if any full-time employee receives a premium credit toward coverage through a
health insurance exchange. The employer mandate applies to for-profit and non-profit enterprises.



Since 2010, 46 different provisions of the law have been implemented. Between now and 2018 when it is
complete, 46 more provisions will be implemented. Small businesses are having great difficulty
understanding what they need to do in order to track and comply with all these changes.

II.

Background

The Patient Protection and Affordable Care Act (PPACA) was signed into law on March 23, 2010, and the
reconciliation legislation containing amendments to the Act was signed into law on March 30, 2010. Although
many people agreed that our health care system needed reform, the debate that resulted in the
comprehensive health care law was a contentious one.
PPACA requires individuals to purchase and maintain at least minimum essential health insurance coverage or,
with certain exceptions, pay a penalty for not doing so, and establishes health insurance exchanges where
individuals will be able to purchase health insurance. Certain individuals may be eligible for subsidies to help
defray the cost of insurance. PPACA also mandates that employers provide at least minimum essential
coverage for their employees or pay a penalty.
The health care law will become effective in stages over time. The law has remained controversial, raising
questions about the access to, affordability of, and delivery of health care. These questions can be particularly
important for small businesses, because they are often disproportionately affected by changes to the law.

III.

Small Businesses and Health Insurance

Many in Congress agreed that the health care system needed reform, because the cost of health care
continued to escalate, and entrepreneurs found health insurance difficult to obtain in the individual or small
group markets. Small company owners said that although they had traditionally offered health care to their
employees, and wanted to continue to do so, the concentration of health insurers gave them few options for
purchasing coverage, and those options were extremely expensive.
These are a number of solutions, such as allowing small companies to join together to purchase health
insurance across state lines, which could increase competition and reduce costs; tort reform to bring down the
cost of physicians’ malpractice insurance; and permitting physician assistants, nurses, and other health
practitioners to expand their duties to reduce the cost of health care delivery.
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IV.

The Employer Mandate

Beginning in 2014, PPACA requires any employer with more than 50 full-time equivalent employees during the
preceding calendar year to provide health insurance to their employees. If the employer fails to do so, and at
least one full-time employee receives a premium subsidy to purchase health insurance through the new health
insurance exchanges, a penalty of $2,000 per employee will be assessed. Employers with more than 50
employees who offer coverage but have at least one full-time employee receiving a premium tax credit will
pay the lesser of $3,000 for each employee receiving a premium credit or $2,000 per full-time employee.
In addition, the employer must offer a minimum set of benefits, defined as “minimum essential coverage,” or
a penalty may be assessed. Regardless of whether the employer offers coverage or not, the employer will be
subject to a penalty if any full-time employee receives a premium credit toward coverage through a health
insurance exchange. The employer mandate applies to for-profit and non-profit enterprises.
Beginning in 2014, employers will have additional reporting requirements related to health insurance. Under
the law, large employers and employers who offer minimum essential coverage will be required to file a
return with the Internal Revenue Service (IRS). The IRS form must include the name, address, and tax
identification number of the insured employee and others covered under the policy; whether the coverage is
provided through a health exchange, and if so, the cost-sharing or tax credit provided; the length of coverage
provided; and if the coverage is provided by the employer’s group plan, the premium or portion of premium
provided by the employer.
Beginning with taxable years after 2010, employers are required to provide on an employee’s W-2 the cost of
employer-sponsored insurance coverage, and will indicate the share paid by the employer and by the
employee. This amount will not be included in the employee’s taxable income.

V.

Health Insurance Tax Credit for Small Businesses

The law offers a temporary health care tax credit for certain small business owners who purchase health
insurance. In 2010, the law provided a 35% tax credit for an employer’s health insurance costs if they met the
criteria outlined below. The tax credit is effective from 2010 through 2013. Beginning in 2014, the law
provides a 50% credit for an employer’s health insurance costs. The credit is available for two additional
years, and only if the employer purchases health insurance through one of the exchanges.
Some small business owners and small business groups believe the tax cut may be too narrowly tailored to
help more than a few entrepreneurs. To be eligible for the full credit, a small business owner must: 1) have
fewer than 10 full time equivalent employees, but at least one employee; 2) pay those employees an average
annual wage of $25,000 or less; and 3) offer health insurance to those employees and pay at least 50% of the
premium. To be eligible for a partial tax credit, the small business owner must: 1) have 11 to 25 full time
employees; 2) pay an average wage of $25,000 to $50,000; and 3) offer health insurance to those employees
and pay at least 50% of the premium. The self-employed, although they represent 78% of all small businesses
in the U.S., are excluded from the credit.
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Some business owners say that the tax credit has been slow to be adopted because it is complicated and
temporary, and there are a number of strings attached. Others say that the credit may spur them to offer
health insurance. The Internal Revenue Service and NFIB have developed some tools to help small business
owners determine whether they will qualify for the credit.
In his Fiscal Year 2013 budget, President Obama proposed revising the tax credit to allow firms with up to 50
workers eligible, and allow firms with up to 20 full-time employees eligible for the maximum credit. The
budget also proposes a more generous phase-out schedule.

VI.

Additional Tax Provisions in the Health Care Law

The additional tax provisions in the health care law may adversely affect small business owners. Some of
these taxes are listed below.
Medicare Surtax on Investment Income - Beginning in 2013, a new 3.8% surtax on investment income for
individuals with incomes over $200,000 and $250,000 for joint filers. Investment income encompasses
interest, dividends, rent, royalties, passive activity income (such as income from partnerships or S
corporations).
Reduced Annual Pre-Tax Flexible Spending Account (FSA) Contributions – Beginning in 2013, the maximum FSA
contribution will be capped at $2,500.
Reduced Over-the-Counter (OTC) Products Eligible for FSA Reimbursement Without a Doctor’s Prescription –
Beginning in 2011, fewer non-prescribed OTC products will be eligible for reimbursement without a
prescription.
Increased Penalties for non-Medical Health Savings Account (HSA) Withdrawals -- Under current law, penalties
for withdrawals made for a non-medical purpose are 10%. That penalty will be doubled to 20%.
Medical Expense Deduction Floor Increases to 10% -- Under current law, out-of-pocket medical expenses are
deductible if they exceed 7.5% of adjusted gross income (AGI). Beginning in 2013, only medical expenses that
exceed 10% of AGI will be deductible.
Tax Increase on Medical Device Manufacturers, Health Insurance Plans, and Manufacturers and Importers of
Brand Name Prescription Drugs will begin in 2013. The Chief Actuary of the Centers for Medicare and Medicaid
Services has stated that he believes these tax increases would generally be passed along to health consumers
in the form of higher costs.
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VII.

Legal Challenges to the Law

Lawsuits
There have been almost two dozen legal challenges to the health care law to date. Most of the lawsuits
question whether the government can require citizens to purchase a commercial product; in this case, health
insurance. According to the Commerce Clause of the Constitution, the government may regulate “activities
that substantially affect interstate commerce.” The question before the courts in these cases is the definition
of “activities.”
The U.S. Supreme Court heard arguments on the constitutionality of the health care law in March, 2012. This
means its decision is likely to be delivered by next summer. The 11th Circuit Court of Appeals in Atlanta struck
down the individual mandate but left the remainder of the law standing.
More intense and excessive Congressional and State legal wrangling will be forthcoming (Insurance
Companies, Hospitals, Physicians and Patients), no doubt without exception.

VIII.

Effect of PPACA on Small Firms’ Employer-Provided Coverage

Several recent studies have heightened the debate over the effect of PPACA on employer-provided coverage
of small firms. A study found that most Americans will still get their health insurance through employers,
although fewer than in previous years. This study showed about 61% of the non-elderly received health
insurance through employers in 2009, down from 69% in 2000. Those most likely to be affected by the loss of
employer coverage were low and moderate income workers and those employed by small firms. A June 2011
study predicted that the health care reform law will increase small firms’ coverage of employees.

IX.

The Present and Near Future : PPACA Provisions Affecting Small Businesses

The health care law is unlikely to be fully repealed. As a result, some Members are concerned not only with
the ability of small businesses to comply with the law, but also with the new regulations that are being issued
pursuant to it. These new regulations are remarkable in their number and also in their sweeping scope.
Efforts have been made to repeal, or grant waivers from, several regulations. Outlined below are some of the
regulations that are expected to be particularly burdensome for small businesses:
Medical Loss Ratio (MLR) -- Beginning on January 1, 2011, this provision requires insurers to spend between
80% and 85% of premiums on direct care for patients and efforts to improve care quality, placing a cap on
administrative costs. There is some concern about how to define “health care.” In addition, the Wall Street
Journal raised questions about the ability of smaller insurers to meet the new targets and could fail as a result.
On November 22, 2010, HHS issued guidance on what insurers may count as health care, including a guide for
how state insurance regulators may apply for an MLR adjustment, indicating that insurers may spend less than
80% if they can demonstrate a reasonable likelihood that market destabilization will occur. On December 1,
2010, HHS issued its interim final rule on MLR.
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Waivers -- Hundreds of companies, organizations and unions that provide limited benefit plans not meeting
the new medical loss ratio requirements are being granted temporary waivers from compliance with PPACA’s
minimum benefits. These waivers will expire at the end of 2014.
Minimum Essential Benefits -- Beginning in 2014, new insurance plans must include a “minimum essential
benefit” package that will include ten categories of services such as hospitalization, prescription drugs,
rehabilitative services. The Department of Health and Human Services has asked the Institute of Medicine
(IOM) to recommend the specific services that must be covered. IOM is expected to provide its
recommendations this fall.
Health Insurance Company Price Controls – Beginning July 1, 2011, this HHS proposed rule will require insurers
to post justifications online when they propose raising premiums more than 10%. The rule sets a clearer
definition of an “unreasonable” rate increase (presumably those over 10%). An HHS formal review process
will determine whether an increase is unreasonable. Smaller insurers may have difficulty complying with the
additional burdens of posting online rate justifications.
Prohibition of Preexisting Condition Exclusions; Lifetime Dollar Limits on Benefits; Prohibition of Rescissions On
June 28, 2010, the Internal Revenue Service, Employee Benefits Security Administration, and HHS jointly
issued a final rule implementing new sections of the Public Health Service Act that were added by the PPACA.
The final rules were effective on August 27, 2010, and apply to group health plans and group health issuers,
some of whom are small businesses, for plan years beginning on or after September 23, 2010.

X.

Economics of Implementation

It is uncertain how the health care law will affect small businesses in the long term. Many of the new law’s
provisions have not yet become effective. However, the law will impose new regulations, mandates, taxes
and indirect costs on small- and medium-sized small businesses. These provisions may affect their ability to
create jobs, invest and promote economic growth.
Health Insurance Costs – Supporters of the law claim that when all of its provisions become effective, it will
help to control health care costs and reduce the cost of health insurance. Others say that the law’s provisions
will increase the cost of health care, increasing premiums, and that compliance with the law will be
burdensome and costly for small firms, forcing them to drop coverage, pay the penalty and even reduce their
payrolls.
Small Business Tax Credit – Some small business owners have said the credit may spur them to offer insurance.
The Congressional Budget Office estimates that the credit will impact up to 12% of businesses with 25 or
fewer workers and will expire after 2014.
Companies With Fewer than 50 Employees – Small businesses are exempt from the law’s mandate to provide
health insurance by 2014 or pay a penalty. However, this 50 employee limit may discourage growing firms
from exceeding the threshold. The owners may decide to split the company into smaller divisions or hire only
part-time workers.
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Medicare Tax Increase and Tax Increase on Unearned Income – The new non-payroll or “investment tax” will
apply to “flow through income,” business income that is reported on individual tax returns. Increasing taxes on
flow-through income will capture an increasing number of small businesses. The effect of imposing additional
taxes on job creators may be reduced hiring, reduced wages to current employees, hiring of temporary rather
than permanent employees, or job losses.
Increased Paperwork, Regulatory and Compliance Costs – According to the Small Business Administration’s
Office of Advocacy, it already costs small companies $2,830 more per employee to comply with regulations
than larger firms. Adding more regulations, mandates and paperwork burdens to small companies may
further increase their costs.

XI.

Keeping Your Current Coverage under PPACA

The Centers for Medicare and Medicaid Services, projected that following the passage of PPACA, “some
smaller employers would be inclined to terminate their existing coverage and companies with low average
salaries might find it to their -- and their employees’ – advantage to end their plans, thereby allowing their
workers to qualify for heavily subsidized coverage through the Exchanges.”
PPACA contains provisions that allow health insurance plans that were in effect on March 23, 2010 to be
“grandfathered,” or exempt from certain requirements of the law. But PPACA requires that even
grandfathered plans must meet certain PPACA provisions, including: 1) prohibition on annual or lifetime limits;
2) Medical Loss Ratio reporting (must spend 80 percent of their premium income on medical claims for the
individual and small group markets, and 85 percent in the large group market); 3) uniform explanation of
coverage documents; 4) prohibition on rescissions; 5) dependent coverage for children under 26 years of age;
6) prohibition on excessive waiting periods; and 7) coverage for preexisting conditions.
The Interim Final Rule published on June 17, 2010 by the Departments of Health and Human Services,
Department of the Treasury and Department of Labor outlined several changes to health insurance that could
cause the loss of grandfathered status: 1) a plan that did not have continuous enrollment (does not need to be
the same enrollee); and 2) termination of an existing collective bargaining agreement under which the
grandfathered health insurance was provided. Finally, the rule includes transitional rules that allow flexibility
in changes made to the terms of health insurance that do not cause the loss of grandfathered status. The
Interim Final Rule was effective on June 14, 2010. Comments were accepted until July 12, 2010.
On November 17, 2010, the Departments of Health and Human Services, Department of the Treasury and
Department of Labor published an amendment to the Interim Final Rule on grandfathered health insurance.
The amendment allows group health plans to change insurance carriers and still retain grandfathered status
for its policies. The amendment to the Interim Final Regulations was effective on November 15, 2010.
Comments were accepted until December 17, 2010.
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XII.

Potential Impact of Grandfathering Rules on Small Businesses

In its June 17, 2010 Interim Final Rule, the Departments of Health and Human Services, Treasury and Labor
estimated that by 2013, about 50 percent of employer-sponsored plans will no longer qualify as
grandfathered. For larger employer (with 100 or more employees) plans, about 45 percent would lose
grandfathered status by 2013. For smaller employer (3-99 employees) plans, about 66% would no longer
qualify. The amendment to the Interim Final Rule allowed plans to switch insurance carriers and remain
grandfathered, so the Departments predicted a small increase in the number of plans that will retain
grandfathered status.
Some health insurance companies that serve the small group market may not be able to meet PPACA’s
Medical Loss Ratio (MLR) requirements. Insurers may be forced out of the market, leaving consumers with
fewer options or without coverage. A Congressional Budget Office report noted that “[w]hether insurers
serving the individual and small-group markets could increase their loss ratio simply because they were
required to do so is not clear, so the effects of such requirements on those markets is hard to predict. If the
MLR requirement was set too high, insurers would probably exit the market.”
PPACA does not address the point at which changes to a group health plan or health insurance coverage in
which an individual was enrolled on March 23, 2010 are significant enough to cause the plan or coverage to
cease to be grandfathered. The Departments said in the June 17, 2010 Interim Final Rule that the Interim Final
Rule was an attempt to “ease the transition of the healthcare industry into the reforms established by the
Affordable Care Act by allowing for gradual implementation of reforms through a reasonable grandfathering
rule.” However, some small businesses are concerned about uncertainty surrounding the implementation of
PPACA. Some have said they are unsure about whether the mandates will allow them to continue to offer
health insurance or whether they should, or will be able to, pay the penalty.

XIII.

Finally

Will small business owners will be able to keep their current health insurance coverage under PPACA, or offer
alternative coverage, and whether it may affect the ability of small firms to grow, invest and create jobs in the
future?
Can the Federal Government and the States make available health insurance exchanges to provide affordable
healthcare to small businesses and the massive patient base that is uninsured at present?
Who will responsibly dictate and administer the standard of care for patients?
Who will reign in the frivolous and excessive lawsuits to assist in reducing malpractice and healthcare costs?
Will resistance continue to build against managed care for dual-eligible patients?
Will access to healthcare worsen for millions due to reimbursement policies?
Can the present patient base continue to absorb the escalating cost of health care?
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The verdict is still out and the total story still unfolding with regard to PPACA and total patient health care;
stay informed.

XIV. Conclusion
There will be a plethora of legal opportunities due to conceptual and structural differences because of who
will provide patient care, who will dictate patient care and most importantly, who will set the standard of care
for all patient care!
Affordable health care for all patients is still an unknown at this time and will be until the U.S. Supreme Court
resolves and renders a decision with regard to the legitimacy of PPACA. However, what must be accomplished
by Congress is that affordable health care will and can be available to all persons desiring medical coverage;
this is not available at this time for many desiring and seeking medical coverage, i.e., pre-existing conditions
and affordability.

Sources:
AMA News
Medical Economics
Ophthalmological Times
Dental Economics
Optometric News
Congressional Hearings of 2011 and 2012
The Economist
Time Magazine
Denver Post
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INTRODUCTION
Handing a big win to employers, on June 9, 2011, the U.S. Supreme Court in Wal-Mart
Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), reversed a Ninth Circuit en banc decision, that
upheld certification of a nationwide employee class action alleging sex discrimination in
violation of Title VII of the Civil Rights Act of 1964.1 The Supreme Court dubbed the case as
“one of the most expansive class actions ever,” and for good reason – the class was comprised of
approximately 1.5 million women and Wal-Mart’s potential exposure was estimated to be around
$4 billion. This sprawling class set the stage for the Court’s consideration of the nature of proof
a named plaintiff must present to satisfy the commonality requirement of Federal Rule of Civil
Procedure 23(a)(2) and whether class certification is appropriate under Rule 23(b)(2) when the
class seeks individualized monetary relief.
It has been a whirlwind year in class action litigation post the Wal-Mart v. Dukes
decision. In Dukes2, the plaintiffs generally claimed that the company violated civil rights
statutes by promoting women employees less frequently and paying them less than their male
counterparts. In the closely watched case, the Supreme Court, in a 5-4 decision, held that the
plaintiffs could not meet the commonality requirement of F.R.C.P. 23 (a), thereby denying class
status to well over one million women in what would have been the largest employment class
action ever.
Dukes is undoubtedly, a seminal decision and has become one of the most often-cited
Supreme Court decisions in the federal courts over the past year. Part I, of this paper provides an
historical overview of the procedural and substantive issues raised in this decade-old case in a
district court, the Ninth Circuit and ultimately before the Supreme Court. Part II addresses class
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The full text of the Wal-Mart opinion is available at www.supremecourt.gov/opinions/11pdfl10-277.pdf
For simplicity purposes, this paper will refer to the case at all stages of the litigation as Dukes.
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actions in the United States in a post Dukes environment, including the general themes of the
Supreme Court’s decision, its directive to federal courts to undertake a “rigorous analysis” to
determine if class action status is warranted, a much heralded federal consumer-related case that
determined class action status was appropriate despite Dukes, the admissibility standard for
experts in class actions, and the impact of the Dukes decision in state court class actions. Part III
generally discusses the impact of Dukes on employment-related class action litigations and why,
just because the Supreme Court said “no” to a mass class discrimination action, employers still
need to be wary of class action cases, particularly in the Fair Labors Standards Act arena.
I.

SUMMARY OF WAL-MART v. DUKES
A.

An Overview of Dukes v. Wal-Mart

Although it is hard to fathom, the Dukes litigation began over 12 years ago in 2000 when
Betty Dukes, then a 54-year-old Wal-Mart worker in California, filed a claim against the retailer
for sex discrimination.3 Dukes, who is African-American, alleged that despite six years of hard
work and stellar performance reviews, she was denied training that she needed to advance to a
better and higher salaried position, despite the fact that men were provided with such
opportunities.4
In response, Wal-Mart countered that Dukes had been disciplined for tardiness (returning
late from lunch breaks) and for clashing with a female Wal-Mart supervisor.5 But before Dukes
ever set foot in a courthouse, and prior to the time her name became synonymous with
“employee rights” and “class actions,” she filed two separate charges of discrimination with
administrative agencies. In particular,, she filed a charge of discrimination with the California
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Department of Fair Employment and Housing (“DFEH”), and on June 15, 2000, she received a
right to sue letter.6
Then, in May 2001, she filed a charge of discrimination with the United States Equal
Employment Opportunity Commission (“EEOC”) and received a right to sue letter just three
weeks later, on May 22, 2001.7 In each charge Dukes filed, she generally alleged misconduct by
Wal-Mart and a pattern of discrimination based on her race and gender which had caused her
damages.
In June 2001, Dukes along with five other named plaintiffs and on behalf of “a class of
similarly situated female Wal-Mart employees,” filed a sexual discrimination suit against WalMart in the U.S. District Court, Northern District of California in San Francisco.6
The Dukes Plaintiffs, represented by an arsenal of lawyers, including those from the
Public Justice Center, asserted claims against the “largest retailer in the world and the largest
private employer in the United States.”8 In their pleadings, the Plaintiffs contended that WalMart is the “industry leader not only in size, but also in its failure to advance its female
employees.”9 The First Amended Complaint, in its eye-catching introduction, contended:
There are two workforces at Wal-Mart. By far the largest
workforce is female, which comprises over 72% of the hourly sales
employees, yet only one-third of management positions. This
work force is predominantly assigned to the lowest paying
positions with the least chance of advancement. The other
workforce – it comprises less than 28% of the hourly sales
workers, yet holds two-thirds of all store management positions
and over 90% of the top Store Manager positions. This disparate
distribution of the genders is the result of purposeful
discrimination and of practices that serve no reasonable business
purpose yet have a disproportionate impact on women.
6

See First Amended Complaint, ¶¶39, Betty Dukes, Patricia Surgeson, Sandra Stevenson, Stephanie Odle, Kimberly
Miller and Micki Earwood on behalf of themselves and all others similarly situated v. Wal-Mart Stores, U.S.D.C.,
N.D. Ca., No. C-01-2252, filed June 21, 2001.
7
Id. at ¶¶40.
8
Id. at ¶1.
9
Id.
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2.
This class action is accordingly brought by present and
former Wal-Mart employees on behalf of themselves and all other
similarly situated women who have been subject to Wal-Mart’s
continuing policies and practices of gender discrimination.
Plaintiffs, and the class that they represent, charge that Wal-Mart
discriminates against its female employees by advancing male
employees more quickly than female employees, by denying
female employees equal job assignments, promotions, training and
compensation and by retaliating against those who oppose its
unlawful practices.10
The Plaintiffs asserted claims under Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§§ 2000e, et. seq., and the California Fair Employment and Housing Act Government Code §§
12940, et. seq. In addition to class certification, the Plaintiffs sought a broad array of damages
including: back pay, front pay, “general and special damages for lost compensation and job
benefits,” punitive damages, a preliminary and permanent injunction to cease unlawful practices,
job reassignments, and attorney fees.11 Wal-Mart vehemently denied Plaintiffs’ claims and
asserted that class action certification was inappropriate because among other reasons, the class
of women failed to meet the commonality requirement under Rule 23(a)(2). Then, the decadelong battle began.
After two years of intense and (presumably) expensive discovery, the Dukes Plaintiffs
filed a motion for class certification relying on, amongst other internal Wal-Mart data, that “more
than two-thirds of Wal-Mart’s one million hourly employees are women, yet women hold fewer
than one-third of management jobs, and only 15 percent of Store Manager positions.”12
Discovery allegedly further revealed that “women are paid less than men of equal seniority in
every major job category, even though females on average had higher performance ratings and
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fewer turnovers than men.”13 Statements were taken from more than 100 female Wal-Mart
workers, who alleged a systemic pattern and practice of gender discrimination.
Plaintiffs also relied upon their expert sociologist, Dr. William Bielby, who analyzed
Wal-Mart’s personnel practices and opined that a culture of barriers existed for female
employees, and whether Wal-Mart’s efforts to address these barriers had been adequate. 14 Not
surprisingly, Dr. Bielby and Plaintiffs contended that the answer to that question was a
resounding “no.”15
In its opposition to class certification, Wal-Mart began its brief by asserting that Plaintiffs
are “asking [the] Court to certify a nationwide, wall to wall (i.e., all women in every store) across
the board (i.e., promotion and pay, for hourly and salaried employees) class that would include
more than 1.5 million women. No such class properly could be certified.”16 And, in an equally
worthy fashion, Wal-Mart ended its 50-page brief with:
We end as we began: no court has ever certified such a class as
Plaintiffs seek. The proposed class does not and cannot meet the
commonality, typicality, adequacy and manageability requirements
of Rule 23. Class certifications should be denied.17
i.

The District Court’s June 22, 2004 Order Certifying the Class

The following year, on June 22, 2004, Judge Martin J. Jenkins granted in part and denied
in part, the Plaintiffs’ Motion for Class Certification. Specifically, the Court certified the class
for purposes of liability, injunctive and declaratory relief, punitive damages, and lost pay, except
that class members for whom there was no available objective data documenting their interest in
challenged promotions were to be limited to injunctive and declaratory relief with respect to
13

Id.
See, Plaintiffs’ April 28, 2003 Motion for Class Certification and Memorandum of Points of Authorities in Dukes
v. Wal-Mart, U.S.D.C., (N.D. Cal), Case 3:01-cv-02252-CRB, Document 99. Pages 1-12.
15
Id.
16
See, Defendant Wal-Mart Stores, Inc.’s June 12, 2003 Opposition to Plaintiff’ Motion for Class Certification in
Dukes v Wal-Mart, U.S.D.C., (N. D. Cal), Case 3:01-cv-02252-CRB, Document 223, Page 1.
17
Id. at 50.
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Plaintiffs’ promotion claims.18 In summary, the district court ordered as a class all women
employed at any Wal-Mart domestic retail store at any time since December 26, 1998 and who
have been or may have been subjected to Wal-Mart’s challenged pay and management tract
promotions and policies.19 The court then ordered that the action be bifurcated into separate
liability and remedy phases.
On September 27, 2004, Judge Martin granted Wal-Mart’s Motion to Stay Disclosures
and Discovery Pending Appellant’s Resolution of Wal-Mart’s appeal to the Ninth Circuit from
his Order granting class certification.19
ii.

The Ninth Circuit Hears the Class Certification Issues
Not Once, But Twice -- and Issues Three Decisions

In August 2004, Wal-Mart filed a petition with the Ninth Circuit Court of Appeals
seeking a reversal of the lower court’s ruling. Joining the parties were fourteen diverse groups
appearing as amicus curie, including the EEOC, California Employment Law Counsel, and the
Chamber of Commerce. After thousands upon thousand of pages of briefs were filed, a threeJudge Panel, consisting of Judges Harry Pregerson, Andrew J. Kleinfeld and Michael D.
Hawkins, heard the appeal on August 8, 2005.20 After 17 months of deliberation, the three-Judge
Panel issued the Ninth’s Circuit first opinion on the class certification issues on February 6,
2007, affirming the district court’s decision.21 Judges Hawkins and Pregerson, who wrote for the
majority, affirmed the District Court’s decision and concluded:
…that the district court acted within its broad discretion in
concluding that it would be better to handle this case as a class
action instead of clogging the federal courts with innumerable
individual suits litigating the same issued repeatedly. The district
court did not abuse its discretion in finding that Plaintiffs have met
18

Id. Also, the Court severed the racial discrimination claims asserted by Plaintiffs Betty Dukes and Cleo Page.
See Order dated September 24, 2004, Dukes v. Wal-Mart U.S.D.C., (N.D. Cal. 2004), Case 3:01-cv-02252-CRB,
Document 665.
20
See Docket Entry No. 72, August 8, 2005, in Wal-Mart v. Dukes, Ninth Circuit Court of Appeals, Docket No.: 0416688.
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the pleading requirements of Rule 23. Wal-Mart failed to point to
any specific management problems that would render a class
action impracticable in this case, and the district court has the
discretion to modify or decertify the class should it become
unmanageable. Although the size of this class action is large, mere
size does not render a case unmanageable. We deny Plaintiffs’
cross-appeal, because the district court did not abuse its discretion
when it found the back pay for promotions may be limited to those
Plaintiffs for whom proof of qualification and interest exists.
Finally, we must reiterate that our findings relate only to class
action procedural questions; we neither analyze nor reach the
merits of Plaintiffs’ allegations of gender discrimination.22
Judge Andrew Kleinfeld dissented, heavily criticizing the majority’s view of the standards
for class certification.23 Judge Kleinfeld wrote:
…[that the] class action certification violates the Rule 23 class
action certification criteria and deprives Wal-Mart of due process
of law. Class actions need special justification because they are
“an exception to the usual rule that litigation is conducted by and
on behalf of the individual named parties only.” [citations
omitted]. They are designed largely to solve an attorney’s fees
problem. “The policy at the very core of the class action
mechanism is to overcome the problem that small recoveries do
not provide the incentive for any individual to bring a solo action
prosecuting his or her rights. A class action solves this problem by
aggregating the relatively paltry potential recoveries into
something worth someone’s (usually an attorney’s) labor.
[citations omitted]. That need does not pertain here, because the
substantial value of sex discrimination claims, the availability of
lawyers on contingent fee, and statutory attorney’s fees awards
[citations omitted] “eliminate financial barriers that might make
individual lawsuits unlikely or infeasible.24
Wal-Mart then promptly filed a petition for rehearing en banc, seeking a full Ninth
Circuit panel of Judges to hear its appeal.25 Wal-Mart contended that the Court, in its February
2007 Opinion, had committed error on the issues as to whether the standards had been met for
class certification. In December of 2007, the Panel’s opinion and dissent of February 6, 2007
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were withdrawn and the Court issued a second opinion.26 In its’ December, 2007 Opinion,
which was also a 2-1 decision, the majority determined class action was still appropriate.27 The
majority determined that “there exists at least one method of managing this large class action
that, albeit somewhat imperfect, nonetheless protects due process rights of all involved parties,28
Judge Kleinfeld, who dissented, continued to opine that a class of this size violated Wal-Mart’s
due process of the law. In his blistering dissent, he wrote:
The district court calls this class certification “historic” [citations
omitted] a euphemism for “unprecedented.” In the law, the
absence of precedent is no recommendation.
This class
certification violates the requirements of Rule 23. It sacrifices the
rights of women injured by sex discrimination. And it violates
Wal-Mart’s constitutional rights. The class action may be useful
for punishing Wal-Mart and shifting much of its management to
the lawyers and special master negotiating and supervising the
injunction. But it is not useful for doing justice between Wal-Mart
and women against whom it may have discriminated because of
their sex. And that is what lawsuits are for.
The district court’s formula approach to dividing up punitive
damages and back pay means that women injured by sex
discrimination will have to share any recovery with women who
were not. Women who were fired or not promoted for good
reasons will take money from Wal-Mart they do not deserve, and
get reinstated or promoted as well. Compensatory damages will be
forfeited. This is “rough justice” [citations omitted] indeed.
“Rough,” anyway. Since when were the district courts converted
into administrative agencies and empowered to ignore individual
justice?29
It is also noteworthy that the Ninth Circuit, in its revised opinion, altered its opinion
regarding the admissibility of expert testimony and generally dismissed the use of Daubert
challenge during a motion for class certification.30 The Panel also “dismissed the original
petition for rehearing as moot in light of its superseding opinion on the grounds that the revised
26
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opinion addresses the legal error claimed in the petition, although Wal-Mart was permitted to refile its petition.”31 Wal-Mart then quickly filed for another rehearing before the Ninth Circuit,
en banc.
The Ninth Circuit granted Wal-Mart’s request for an en banc review on February 13,
2009. In its Order granting en banc review, the Chief Judge ordered that the three-Judge Panel
Opinion shall not be cited to as precedent by or to any court in the Ninth Circuit.32 On March 24,
2009, the full panel of 11 Ninth Circuit Judges heard oral arguments. Over a year later, on April
26, 2010, the en banc Court, in a 6-5 split decision, affirmed the District Court’s decision on
class certification.33 Writing for the majority was Judge Michael Daly Hawkins, who determined
“that the district court did not abuse its discretion in finding the requirements of Rule 23
satisfied” … and that “although the size of the class is large, it does not make it
unmanageable.”34 Judge Segal L. Kuta, who wrote for the dissent, opined that “no court has ever
certified a class like this one, until now. And with good reason.”35 The dissent continued that
the Ninth Circuit’s majority opinion certifying the class “creates a precedent for class action suits
that departs from the language and intent of Rule 23, ignores Supreme Court mandates and
neglects the rights of defendants.”36
After the 137-page opinion was issued, Wal-Mart’s lead appellate counsel echoed his
belief that the ruling violated “both due process and federal class action rules, contradicting
numerous decisions of other federal appellate courts and the Supreme Court itself.”37 Betty
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Dukes commented on the Ninth Circuit’s April 2010 opinion, that “it has taken a very long time,
and a tremendous amount of work, but it looks like we’re finally going to get our day in
court….that is all we every asked for.” 38 And not surprisingly, with this much on the line, WalMart then appealed the Ninth Circuit’s 2010 decision to the Supreme Court.
iii.

The United States Supreme Court Says “No” to a Mass Class Action

In the summer of 2010, Wal-Mart filed a Petition for a Writ of Certiorari, to the United
States Supreme Court, which was granted on December 6, 2010. The Supreme Court agreed it
would consider whether the Ninth Circuit’s ruling on certification of the Dukes Plaintiffs’ class
was consistent with Rules 23(a) and (b)(2)39.
In arguing to the Supreme Court that Rule 23(a) (2)’s commonality requirement was met,
the Plaintiffs relied on several forms of proof: statistical evidence about pay and promotion
disparities; anecdotal reports of discrimination from about 120 female employees; and testimony
from a sociologist who conducted a “social framework analysis” of Wal-Mart’s culture and
personnel practices and concluded that the company was “vulnerable” to gender bias.40 Plaintiffs
also contended that even though they were asking for monetary relief, in addition to injunctive
and declaratory relief, it was appropriate to certify the class under Rule 23(b)(2), which requires
that “the party opposing the class has acted or refused to act on grounds generally applicable to
the class, thereby making appropriate final injunctive relief . . . with respect to the class as a
whole.”
Wal-Mart relied on “its own countervailing statistical and other proof in an effort to
defeat Rule 23(a)’s requirements of commonality, typically and adequate representation.”41
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Wal-Mart contended that the Dukes Plaintiffs monetary claims for back pay could not be
certified under Rule 23(b)(2), first because that Rule refers only to injunctive and declaratory
relief, and second because the back pay claims could not be manageably tried as a class without
depriving Wal-Mart of its right to present certain statutory defenses.”42
a.

The High Court’s Decision On June 6, 2011: Rule 23(a)(2)

Wal-Mart’s argument that the class action failed to satisfy Rule 23(a)(2)’s commonality
requirement split the Court. Justice Scalia authored the majority opinion, in which Chief Justice
Roberts and Justices Kennedy, Thomas, and Alito joined. Justices Ginsburg concurred in part
and dissented in part, joined by Justices Breyer, Sotomayor, and Kagan.
In its opinion, the Supreme Court emphasized that the class action is “an exception to the
usual rule that litigation is conducted by and on behalf of individual named parties.”43 In order
to justify a departure from that rule, “a class representative must be part of the same class and
‘possess the same interest and suffer the same injury’ of the class members.” 44 The Court
continued that “Rule 23(a) ensures that the named Plaintiffs are appropriate representatives of
the class whose claims they wish to litigate.”45 The Rule’s four requirements – numerousity,
commonality, typically, and adequate representation – “effectively limit the class claims to those
fairly encompassed by the named Plaintiffs’ claims.”46
The majority opinion sets a high bar for plaintiffs to meet to demonstrate commonality
under Rule 23(a)(2), holding that a court must perform a “rigorous analysis” at the class
certification stage to ensure that plaintiffs have “significant proof” that they have “suffered the
same injury,” not merely that the defendant allegedly violated the “same provision of law.” The
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Court emphasized that the claims must rest upon a common contention that “must be of such a
nature that it is capable of class-wide resolution – which means that determination of its truth or
falsity will resolve an issue that is central to the validity of each one of the claims in one stroke.”
The Court further explained: “What matters to class certification . . . is not the raising of
common ‘questions’ – even in droves – but, rather the capacity of a class-wide proceeding to
generate common answers apt to drive the resolution of the litigation. Dissimilarities within the
proposed class are what have the potential to impede the generation of common answers.”
Applying this standard, the Supreme Court concluded that the evidence presented by the
Plaintiffs regarding Wal-Mart’s policy of allowing managers discretion in promotions and pay
decisions was “worlds away” from significant proof that Wal-Mart operated under a general
policy of discrimination.

Not only does Wal-Mart have a written policy barring sex

discrimination, said the Court, but in a corporation as large as Wal-Mart, proof about how one
manager may exercise discretion does nothing to prove how other managers make their
decisions. Indeed, as the Court noted, the Plaintiffs’ expert admittedly could not identify, even
within a very broad range, what percentage or number of employment decisions were in fact
biased, and the Court found that anecdotal evidence of bias (from 120 putative class members)
was too limited relative to the class size and geographic scope.
The Court also pointed out that a policy of allowing local supervisors to exercise
discretion was “just the opposite of a uniform employment practice” that would provide the
commonality needed for class certification. Rather, it was “a policy against having uniform
employment practices,” particularly in light of a lack of evidence demonstrating any common
way that the managers actually exercised that discretion.

14

b.

The High Court’s Decision: Rule 23(b)(2)

The Supreme Court then held, unanimously, that the Plaintiffs’ back pay claims were
improperly certified under Rule 23(b)(2), concluding that such claims for individualized relief do
not satisfy the rule. In particular, once a class qualifies for certification under Rule 23(a), the
next inquiry is whether the class can be certified under either Rules 23(b)(1), (b)(2), or (b)(3).
The lower court certified the Dukes class under Rule 23(b)(2), which requires that “the party
opposing the class has acted or refused to act on grounds generally applicable to the class,
thereby making appropriate final injunctive relief . . . with respect to the class as a whole.”
Courts in previous cases have allowed claims for monetary relief – such as back pay – in
23(b)(2) cases, if the monetary relief is not the “predominant” type of relief sought.
In rejecting certification, the Supreme Court explained: “The key to the (b)(2) class is
‘the indivisible nature of the injunctive or declaratory remedy warranted – the notion that the
conduct is such that it can be enjoined or declared unlawful only as to all of the class members or
as to none of them.’” The Rule, said the Court, does not allow for class certification when each
class member would be entitled to an individualized award of money damages. While the
Plaintiffs argued that any back pay was merely incidental to injunctive or declaratory relief, the
Court made clear that Wal-Mart was entitled to litigate any statutory defenses to individual back
pay claims, which was simply not a possibility in a case certified under 23(b)(2).
II.

THE AFTERMATH OF WAL-MART V. DUKES
A.

The Overview

There is little question that the Supreme Court’s decision in Wal-Mart v. Dukes has
changed the class action landscape over the past year, and that it will continue to so. Due to the
High Court’s unanimous decision, “that because of the variability of Plaintiffs’ circumstances,
the class action could not proceed as comprised,” and its 5-4 decision, that it “could not proceed
15

as any kind of class action suit,” class action plaintiffs and their lawyers face an uphill battle with
large class certifications.47 The Supreme Court ruled that plaintiffs must have “significant proof”
at the class certification stage, that class members have “suffered the same injury,” and that the
company operated under a general policy of discrimination in order to be certified as a class.48
Hence, critics of the opinion argue this high bar requires plaintiffs (and their lawyers) to engage
in a tremendous amount of discovery, and to spend a lot of money, to determine whether the
merits of a potential class warrants class action status. This previously had not been required.
One need only look at the underlying decisions in this case by the district court and the Ninth
Circuit to prove this point.
In a year’s time, the Supreme Court’s decision in Wal-Mart has been cited in over 500
federal court decisions. Cases citing to Wal-Mart v. Dukes in the district courts and the appellate
courts in the Ninth Circuit have been especially heavy. Defendants (and their lawyers) involved
in class action litigation have been motivated to move to decertify class actions or in opposing
them, arguing the strict commonality requirement under Rule 23(a)(2) should defeat class
certification. Moreover, defendants are asserting that most class actions cannot meet the Rule
23(b)(2) standard insofar as it only “applies when a single injunction or declaratory judgment
would provide relief to each member of the class” and “does not authorize class certification
when each class member would be entitled to an individualized award of monetary damages.”49
On the other hand, plaintiffs are arguing that in most cases their class actions are not comprised
of over 1.5 million individuals and that, therefore, the Supreme Court’s ruling in Dukes, refusing
to certify the largest class action that would ever have existed, was not unexpected.
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No matter what side of the fence a party may be on, due to the Supreme Court’s Dukes
ruling, it is clear that the decision does not only apply to employment class actions but now
governs the standards for all federal court class actions.
M.D. v Perry, is a recent case that proves this point. In Perry, the purported class was
comprised of children in the Texas foster care system who sought injunctive and declaratory
relief regarding widespread failures in the system. In March 2012, the Fifth Circuit emphasized
that a district court must delve into the specifics of a plaintiff’s case to determine if class action
is appropriate.50 A more general approach will not do. In the Fifth Circuit’s decision (analyzing
a class certification that had been certified before the June 2011 Supreme Court’s ruling in
Dukes), the Fifth Circuit determined that the lower court’s analysis was not rigorous enough to
the standards set forth in Wal-Mart. As one commentator aptly wrote, in its decision, the Fifth
Circuit explained that:
1. The district court failed to focus intently on Wal-Mart’s key
holding on commonality. The Fifth Circuit explained that “the
district court failed to consider or explain how the determination of
[common] questions would ‘resolve an issue that is central to the
validity of each one of the [individual class member’s] claims in one
stroke.’ Rather, the district court merely found that the Named
Plaintiffs’ various allegations of ‘systemic deficiencies’… raised
common questions of fact.”
2. The district court’s analysis of common questions of law was too
general. The Fifth Circuit explained that “the district court conducted
no analysis of the elements and defenses for establishing any of the
proposed class claims, nor did it adequately explain how those claims
depend on a common legal contention whose resolution ‘would
resolve an issue that is central to the validity of each of the
[individual’s] claims in one stroke.” This is required to provide a
proper record for appellate review.
3. Delving into the details is essential. The Fifth Circuit instructed that
“the district court must explain its reasoning with specific reference to
the ‘claims, defenses, relevant facts, and applicable substantive law’
50
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raised by the class claims, in order to ensure that ‘dissimilarities within
the proposed class’ do not ‘have the potential to impeded the
generation of common answer.’ The Fifth Court then remanded the
case to the lower court to undertake the “rigorous analysis” required to
determine certification of a class post Wal-Mart v. Dukes.51
B.

Post Wal-Mart, Not All Class Action Certifications Fail

Perhaps the lead case indicating that Wal-Mart v. Dukes is not a panacea for the big
plaintiffs’ class action is In re Whirlpool Corporation Front-Loading Washer Products Liability
Litigation.52 In this case, a Sixth Circuit panel affirmed the decision of U.S. District Court Judge
James Gwin to certify a consumer class under FRCP 23(a)(and (b)(3). The District Court had
certified the class prior to the high court’s Dukes ruling. In Whirlpool, the class representatives
were consumers of various models of Whirlpool front-loading clothes washers. Plaintiffs alleged
on behalf of a purported class of Ohio consumers, that the front-load washers who experienced
or could experience the smell of mold or mildew emanating from the machines and from laundry
washed in the machines. The class representatives asserted claims based tortious breach of
warranty, negligent design, and negligent failure to warn.
Whirlpool opposed class certification in the trial court primarily on the grounds that there
were numerous models of washers at issue, spanning numerous years, and that the vast majority
of owners had not experienced any mold problem with their washing machines and the incidence
of mold is actually rare. Whirlpool presented evidence that it had made dozens of changes
between 2002 and 2009 to improve customer satisfaction, that the two class representatives
owned washers built on two different platforms but that there were 21 different engineering
models spanning nine model years, that consumer laundry habits and experiences are diverse,
that different consumers followed suggested care instructions to varying degrees – if at all, and
51

Wyslum M. Ackerman, (2012-03-27), “Class Certification After Wal-Mart v. Dukes: Fifth Circuit Instructs District
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June 1, 2012.
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that even the two named representatives did not present a common question. Whirlpool argued
that several liability questions existed as to each of the legal claims, requiring individualized
proof of the elements of each clam by each consumer.53
Judge Stranch wrote the opinion of the Sixth Circuit noting initially that trial courts have
broad discretion in certifying a class and that class certification is reviewed for an abuse of
discretion standard.54
The Sixth Circuit noted: “While all washing machines have the potential to develop
some mold or mildew after a period of use, front-load machines promote mold or mildew more
readily due to lower water levels, high moisture, and reduced ventilation . . . Bacteria and fungi
feed on the residue, and their excretions produce offensive odors.”55 The Sixth Circuit noted the
finding of the lower court that “Plaintiffs’ evidence shows that Whirlpool knew the design of its
[washer] platforms contributed to residue buildup resulting in rapid fungal and bacterial growth.
Further, the Sixth Circuit stated that “Whirlpool also knew that numerous consumers complained
of breathing difficulties after repair technicians scrubbed the [washers] in their homes, releasing
mold poses to the air.”56 The Sixth Circuit also noted that Whirlpool adopted the term “biofilm”
in its public statements about mold complaints.57
The Sixth Circuit then concluded that the trial court had engaged in “rigorous analysis”
and that it appropriately considered the merits of the case, without turning the hearing into a
“dress rehearsal for the trial on the merits.”58 The Sixth Circuit stated that Wal-Mart v. Dukes
clarified that courts “may inquire preliminarily into the merits of a suit to determine if class

53

Id. at 12.
Pipefitters Local 636 Ins. Fund v. Blue Cross Blue Shield of Mich., 654 F.3d 618, 629 (6th Cir. 2011).
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Id., 10
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Whirlpool, at Page 14, citing Eisen v. Carlisle & Jacquelin, 94 S.Ct. 2140 (1974) and Messner v. Northshore Univ.
HealthSystem, 669 F.3d 802, 8011 (7th Cir. 2012).
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certification is proper, although courts need not resolve all factual disputes on the merits before
deciding if class certification is warranted.59
On the issue of commonality under FRCP 23(a), the Sixth Circuit again cited to WalMart v. Dukes, only to then find against the defendant on the issue. As to the prerequisite of
commonality the Sixth Circuit stated: “. . . the district court reached the conclusion that the
issues relating to the alleged design defects and the adequacy of Whirlpool’s warnings to
consumers are likely to result in common answers, thus advancing the litigation.”60
Ultimately, despite numerous citations to Wal-Mart v. Dukes, the Sixth Circuit held that
the district court properly concluded that whether design defects in the washers proximately
cause mold or mildew to grow, and whether Whirlpool adequately warned consumers about the
propensity for mold growth are liability issues common to the plaintiff class, and capable of
classwide resolution.61 Whirlpool is seeking en banc review. Interestingly, the three-judge panel
sua sponte denied the motions of 5 amicus curiae groups to submit briefs to the en banc panel.
While the In re: Whirlpool opinion stands out as one that reaches a certification
conclusion notwithstanding Dukes, there are actually very few consumer cases that scrutinize
plaintiffs’ commonality contentions and reject them. Indeed, several courts have found that the
prerequisite of commonality satisfied, but have rejected certification on other grounds, such as
lack of predominance.62
C.

Expert Issues in Class Actions in a Post Wal-Mart World

In Wal-Mart v. Dukes, the Plaintiffs relied on a method called “social framework
analysis” which examines an employer’s policies and practices and evaluates these policies
against what social science research has established as factors that generally lead to bias. Social
59

Wal-Mart v. Dukes, 131 S.Ct. at 2551-52 & n. 6.
Wal-Mart v. Dukes, 131 S.Ct. at 2551.
61
Id., at Page 16.
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See, e.g., O’Shea v. Epson America, Inc., 2011WL 4352458 *3 (C.D. Cal. Sept. 19, 2011).
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framework analysis has been a popular method for Plaintiffs to try to establish a common policy
or practice in workplace discrimination suits.”63 The Dukes Plaintiffs’ expert, Dr. William
Bielby, based on his social framework analysis of Wal-Mart’s culture and personnel practices,
concluded that the company was “vulnerable to gender discrimination and presented this opinion
to the High Court.64 Wal-Mart had unsuccessfully moved to exclude Dr. Bielby’s opinions in the
courts below.
The Supreme Court emphasized “that Rule 23 does not set forth a pleading standard. A
party seeking class certification must affirmatively demonstrate his compliance with the Rule –
that is, he must be prepared to prove that there are in fact sufficiently numerous parties, common
questions of law or fact, etc.”65
The Court stated the proof of commonality:
“…necessarily overlaps with Plaintiffs’ merits contention that WalMart engages in a pattern or practice of discrimination. That is so,
because in resolving an individual’s Title VII claim, the crux of the
inquiry is ‘the reason for the particular employment
decision.’[citations omitted]. Here, Plaintiffs’ wish to sue about
literally millions of employment decisions at once. Without some
glue holding the alleged reasons for all those decision together, it
will be impossible to say that examination of all class members’
claims for relief will produce a common answer to the crucial
question as to why was I disfavored (Emphasis in original).66
The Wal-Mart Court, citing its prior decision in General Telephone Co of Southwest v.
Falcon, 457 U.S. 147 (1982), discussed how commonality must be approached. 67 “Significant
proof that an employer operated under a general policy of discrimination considerably could
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justify a class of employees if the discrimination manifested itself in hearing and promotion
practices in the same general fashion, such as entirely subjective decision making processes.”68
This is what the Duke Plaintiffs asserted that they precisely had with their expert, Dr.
Bielby. But the Supreme Court outright rejected his opinions, and determined that his opinions
were the “only evidence of a general policy of discrimination.”69 For example, the Plaintiffs’
expert could not “determine with any specificity how regular stereotypes play a meaningful role
in employment decisions at Wal-Mart. At his deposition…Dr. Bielby conceded he could not
calculate whether 0.5 percent or 95 percent of the employment decisions at Wal-Mart might be
determined by stereotype thinking.”70 In its opinion, the Court wrote it “could safely disregard
what Dr. Bielby has to say,”71 and his opinions were “worlds away from significant proof that
Wal-Mart operated under a general policy of discrimination.”72
Moreover, Wal-Mart argued that Dr. Bielby’s testimony did not meet the standards of
Federal Rule of Evidence 702 and Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579
(1993).73 The Dukes District Court had previously concluded that Daubert was not applicable to
expert testimony at the certification stage. The Supreme Court wrote, “we doubt that is so….”74
Hence, the Supreme Court, in rejecting the Dukes Plaintiffs’ social science expert, dealt a blow
to plaintiffs who typically rely on such experts to meet the commonality standard under Rule 23.
And the Supreme Court strongly suggested that expert witness testimony used in support of class
certifications must meet the Daubert standard. Not surprisingly, neither of these issues were
welcomed with open arms by class action plaintiffs or their lawyers.
68
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D.

State Court Class Action Litigation

The full impact of Dukes in class actions filed in state courts remains to be seen. It is
well-known that, traditionally, it has been easier to certify a class action in state courts.

For

example, in Wisconsin, “case law under the state’s field-code provision is scant but fairly
friendly to class certification…requiring only commonality, adequate representation and
numerosity as criteria for class certification.”75
Hence, Dukes will likely cause class action practitioners to file in state court over federal
court in order to bolster their chances for certifying larger classes. For example, while there are
literally hundreds upon hundreds of federal court cases citing to Wal-Mart v. Dukes in the past
year, as of June 4, 2012, there are only 27 state appellate cases that have referred to it during that
same period (and no state court cases citing to it in New York, Texas, Massachusetts, Arizona,
Washington, or Maryland, just to name a few). Since Dukes mandates a “rigorous analysis”
which requires plaintiffs at the class certification stage to have “significant proof” that they have
suffered “the same injury” in order for a class to be certified under Rule 23, it ultimately may be
just too expensive and too time consuming for plaintiff class action lawyers to file in the federal
courts. Since such “rigorous analysis” necessarily provides answers to the questions that may
(and actually should) defeat unwarranted certification in a federal court, class action plaintiffs
and their lawyers may file their mass class actions in a more friendly venue, i.e., the state court
houses.
III.

DUKES’ IMPACT ON EMPLOYMENT CLASS ACTIONS

A. Tighter Evidentiary Standards
There is no doubt that the Supreme Court’s decision in Dukes places a heavy evidentiary
burden on plaintiffs who seek to pursue class certification in large cases. In employment class
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Wis. Stat. Ann. Section 803.08.
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actions in particular, the case makes clear that alleging a corporate practice of delegating
decision-making to lower level managers will not be sufficient to support class certification
absent detailed proof that the practice injured all class members in the same way.
B. Class Actions Not Foreclosed
At the same time, however, employers should tread carefully and not assume that the case
automatically forecloses all, or even a significant number of, class actions. Employers may
remain vulnerable to systemic discrimination claims by the Equal Employment Opportunity
Commission and the Office of Federal Contract Compliance Programs. Furthermore, while the
decision clarifies important principles of federal class action jurisprudence to the benefit of
corporate defendants, the plaintiffs’ bar is likely to file similar cases in the friendlier climes of
state courts, where more relaxed class certification standards may apply. Employers can also
expect that plaintiffs’ attorneys will take care to assert claims based on policies and practices that
have a more visible common impact, such as the use of a biased testing procedure or a single
decision-maker, and that they will seek to file smaller, focused class actions that more easily
meet the Dukes commonality standard.
Furthermore, although Dukes was coined as the “biggest pay discrimination case in
history,” that will not proceed as such, it will “not result in the demise of pay class action.” 76
Commentators believe that there will be a “a spike in the member of Equal Pay Act (“EPA”)
claims as a result filed as a result of the Supreme Court ruling because the civil procedure rule
that Wal-Mart tried to use for its class action, Rule 23(b)(2) does not apply to EPA cases.”77
Also, multiple employers have faced serious claims and multitudes of plaintiffs in class
action cases based on alleged violations of the Fair Labor Standards Act. These cases will
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survive post Dukes. In Creely v. HCR Manor Care, Inc.,78 for example, the Sixth Circuit held
that the grant of class certification in a FLSA case was proper because FLSA only requires class
members to satisfy “similarly-situated” criteria rather than Rule 23(a)(2)’s commonality
requirement. But in Aburto v. Verizon California, Inc.,79 plaintiffs sought class certification
under Rule 23(b)(3) based on an allegation that Verizon had misclassified certain managers as
exempt from overtime. The district court for the Central District of California denied the motion
for class certification because it determined that the resolution of the issues concerning
misclassification would require “an individualized inquiry involving facts unique to each
plaintiff.”80 Discovery in Aburto revealed that there were a wide variety of job duties, job
responsibilities, worksites and experience of the managers who were potential class members.
Judge Otis Wright, relying on Dukes, wrote that “[w]ithout some glue that holds the alleged
reasons for these [adverse employment] decisions together, it will be impossible to say that
exemption of all class member’s claims for relief will produce a common answer to the crucial
question why was I disfavored.” 81 With the federal courts divided on this issue, ultimately how
Dukes is applied to FLSA cases will remain unclear until the Supreme Court rules on FLSA
claims by plaintiffs seeking mass class certification.
C. Practical Lessons for Employers
The Supreme Court’s decision also teaches that employers may consider taking several
steps as a means of reducing class action risks, and the risk of employment litigation more
generally as follows:


Review pay and promotion practices and decision-making – subjective or not – to
determine whether they are adversely impacting any protected class.

78

Nos. 3:09-cv-2879, 3:10-cv-417 and 3:10-cv-2200, 2011 U.S. Dist. Lexis 77170 (N.D. Ohio, June 9, 2011).
Ulysses Uberto v. Verizon California, Inc., 2012 U.S. Dist. Lexis 324 (C.D. Cal. 2012).
80
Id. at 14.
81
Id., at 14 (Emphasis supplied).
79

25



Consider eliminating subjective decision-making processes by clearly linking
promotions, demotions, raises, or bonuses to objective goals and job performance.
Despite Wal-Mart’s win, subjective decision-making in the hands of the wrong
supervisor can lay the groundwork for employment litigation.



Alternatively, carefully tailor any processes that include subjective decisionmaking so that managers make effective, lawful decisions, and provide effective
training to ensure that managers understand their legal obligations.



Have an appeal process for employees who are considered, but not selected, for
promotion or training opportunities. The ability to review challenged decisions at
the early stages may help fend off lawsuits, including class actions.



Similarly, take employee complaints seriously, document the company’s response
and follow-up, and promptly address each issue/complaint on its merits.

Simply stated, when employers engage in these proactive policies, it is less likely they
will be sued on employment related claims. Moreover, they decrease the chances that employees
will be motivated to join an employment related class action against their employers.
CONCLUSION
Dukes is an landmark decision. First, the Supreme Court has undoubtedly strengthened
the commonality requirement under Rule 23 (a)(2). Therefore, a plaintiff now must show, at the
class certification stage, whether an answer to a common question will ultimately resolve a
central issue in the case. Second, the commonality requirement is a time consuming and
expensive undertaking for class action plaintiffs and their lawyers because, at least in the federal
courts, a “rigorous analysis” mandates an examination into the merits of the underlying claims
before class certification will be granted. Third, the Supreme Court strongly indicated that
experts proffered on behalf of plaintiffs seeking class certification will have to meet the Daubert
standard for admissibility.
Although Dukes may eventually result in fewer class actions in federal court, it is a far
cry from a death knell. The Sixth Circuit’s decision in Whirlpool underscores this reality. And,
one must keep in mind that even Betty Dukes, the lead Plaintiff in the Dukes case, may not be
26

done in court. Since the Supreme Court’s decision in Dukes, the lawyers representing the former
female Wal-Mart employees are now going state by state and are filing regional actions. To wit,
just four months after the Supreme Court tossed out the national class action suit that would have
been comprised of over 1.5 million former and current female Wal-Mart employees, Betty Dukes
was, once again, the lead Plaintiff in the now Fourth Amended Complaint in Dukes v. WalMart.82 In this new Dukes Complaint, the Plaintiffs “allege claims on behalf of a class of present
and former female Wal-Mart retail store employees who have been subjected to gender
discrimination as a result of specific policies and procedures in Wal-Mart’s region located in
whole or in part in California.”83 Similarly, in October 2011, Stephanie Odle, on behalf of
herself and all others similarly situated, filed a Complaint against Wal-Mart in Texas, asserting
claims of gender discrimination by all Wal-Mart former and current female employees in its
Texas Regions.84 In each of these Complaints, plaintiffs assert that there are questions of fact
“common to the classes and these questions predominate over individual questions” in an
attempt to satisfy the Supreme Court’s class certification mandate in Dukes.
Post Dukes, the lawyers representing the former female Wal-Mart employees are now
proceeding state-by-state rather than on a national level. As the rules change, so do tactics. As
one plaintiffs’ counsel described it: “The new lawsuits, the beginning of the ‘armada’ of lawsuits
across the country, ‘are what we like to call Wal-Mart 2.0,’ one of the lead Plaintiff’s lawyers
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[told] the New York Times. [While] attorneys for [Wal-Mart continue to] say the latest lawsuits
like the nationwide one, do not merit class-action status.85 In short, the battle continues.
The California regional Dukes action comprises a potential class of 95,000 plaintiffs.86
The Texas Odle v. Wal-Mart action is anticipated to have 45,000 female plaintiffs.87 Just how
long it will take for these cases to wind through the federal court system to the Supreme Court
remains to be seen – 3 years, 5 years, 10 years?
In the end, even with the additional scrutiny that Dukes demands, this much is certain:
mass class actions are being filed by plaintiffs and will continue to be filed. It is also clear that
while Dukes is a landmark decision, it does not trump the human condition. Judges are human,
and will apply Dukes, or choose not to apply it, as they deem fit under the facts presented. So,
for class action practitioners, we will see you all at the Courthouse.
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I.
INTRODUCTION
The False Claims Act (FCA),1 which prohibits any person from knowingly causing the
submission of false claims to the federal government for payment or approval, includes a qui tam
provision that allows people who are not affiliated with the government to file actions on behalf
of the government.2 When a qui tam suit is brought by a private relator and the government
declines to intervene, the relator is entitled to between 25 and 30 percent of the recovery,
reasonable costs, and attorneys’ fees. This very real financial incentive for relators, as well as
public revelations regarding the drug industry’s off-label promotion since 2004, has caused an
uptick in regulatory resources and mechanisms to prevent such conduct. To be clear, the FDA
can restrict a company from marketing off-label uses, but cannot prevent a doctor from
prescribing a device for an off-label use for any purpose she deems medically necessary.
That said, several states have created FCA statutes with qui tam provisions. The federal
and state statutory schemes have been used to bring claims against pharmaceutical companies for
off-label marketing of drugs and medical devices that are used for purposes other than those
specified on the product labels approved by the Food and Drug Administration (FDA). As a
result, many pharmaceutical companies have paid staggering amounts to settle these claims. For
example, Pfizer paid $430 million in 2004 to settle a claim that it encouraged physicians to
prescribe the drug Neurontin, to treat bipolar disorder rather than epilepsy (its FDA-approved
use).3 In 2010, Elan Pharmaceuticals settled a claim of unauthorized promotion for $214.5
million.4 There, the company was alleged to have promoted Zonegran—another drug FDA
approved to treat epilepsy—for bipolar disorder, migraine headaches, chronic daily headaches,

31 U.S.C. §§ 3729–33 (2010).
Id. “Qui tam” is an abbreviation of the Latin phrase, “qui tam pro domino rege quam pro se ipso in hac parte
sequitur,” which means “who pursues this action on our Lord the King’s behalf as well as his own.” Robin Page
West, ADVISING THE QUI TAM WHISTLEBLOWER: FROM IDENTIFYING A CASE TO FILING UNDER THE FALSE CLAIMS
ACT 1 (2001).
3
Gardiner Harris, Shamed Drug Firm Pays up $636m, THE AGE (May 15, 2004),
http://www.theage.com.au/articles/2004/05/14/1084289882827.html (last visited Nov. 2, 2011).
4
Steven Meyerowitz, Elan Missing As Pharmaceutical Companies Pay $214.5 Million to Settle FCA and Other
Claims, FINANCIAL FRAUD LAW (Dec. 16, 2010, 12:53 PM), http://www.financialfraudlaw.com/lawblog/elanmissing-pharmaceutical-companies-pay-2145-million-settle-fca-and-other-claims/1813 html (last visited Nov. 2,
2011).
1
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eating disorders, and obesity.5 As a final example, AstraZeneca agreed to pay $68.5 million in a
2011 settlement.6 In this multi-state claim, AstraZeneca was alleged to have pushed doctors to
prescribe the drug Seroquel for insomnia and Alzheimer’s disease, even though the FDA
approved the drug as an anti-psychotic.
Litigators may be wondering if these substantial settlements from FCA claims will
translate into larger financial outcomes in personal injury tort claims arising from off-label use.
When does a manufacturer’s promotion of a drug or medical device for an “off-label” use subject
it to civil liability? This depends, in part, on whether the learned intermediary doctrine is an
affirmative defense for manufacturers in such lawsuits.
The learned intermediary doctrine7 serves as a shield for manufacturers against consumer
claims arising from allegations of negligence and strict liability for failure to warn of a product’s
risks. Essentially, the doctrine protects manufacturers from liability if they warn physicians of
the risks associated with a drug or device.8 Physicians commonly engage in off-label use,
however, and it is impossible for manufacturers to warn physicians of every risk associated with
all uses of a medical product. Thus, the question becomes whether the learned intermediary
doctrine would still insulate manufacturers from liability when physicians prescribe drugs or
devices for off-label uses. Unfortunately, court decisions that address this issue vary widely
across circuits.9 Still, analysis of these decisions offers some guidance for defense attorneys who
may defend pharmaceutical companies in personal injury lawsuits.
II.
OFF-LABEL USE OF PRESCRIPTION DRUGS
AND MEDICAL DEVICES
By way of background, the FDA regulates manufacturers’ marketing and distribution of
medical devices and prescription drugs. To market drugs and devices, the manufacturer must
first obtain FDA approval of the drug or device. The FDA will only approve a prescription drug
or device for the uses that the manufacturer shows are safe and effective.10 Once approved for a
particular use, the FDA historically has prohibited manufacturers from promoting their products
for other uses, with limited exceptions.11
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Matthew Perrone, AstraZeneca Paying $68.5M in Seroquel Settlement, WASH. POST (Mar. 10, 2011),
http://www.washingtonpost.com/wp-dyn/content/article/2011/03/10/AR2011031003328.html.
7 RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 6(d).
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E.g., Blain v. SmithKline Beecham Corp., 240 F.R.D. 179, 186-87 (E.D. Pa. 2007); Smith v. Pfizer Inc., 714 F.
Supp. 2d 845, 854–55 (M.D. Tenn. 2010) (finding that evidence of pharmaceutical company's national marketing
campaign encouraging doctors to prescribe epilepsy drug for off-label uses supported plaintiff’s negligence claim);
State ex rel. Bax Global Inc. v. Indus. Comm, 2007 WL 512529 (Ohio Ct. App., 2007) (stating that a physician may
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See 21 U.S.C. § 355(b)(1) (2006); 21 U.S.C. § 355-1 (Supp. III. 2009).
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See infra text accompanying notes 21-25, for further description on information the FDA permits drug
manufacturers to provide to physicians.
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Physicians, however, often prescribe drugs or use medical devices off-label.12 Physicians
are free to take these actions in the exercise of good medical judgment because the FDA does not
regulate individual physicians. In fact, the United States Supreme Court called off-label
prescription use “an accepted and necessary corollary of the FDA’s mission to regulate in this
area without directly interfering with the practice of medicine.”13 The federal government has
made clear that its regulations do not restrict a physician’s ability to prescribe products for offlabel uses.14 Researchers have estimated that up to one-fifth of all drugs are prescribed off-label
and among psychiatric drugs, off-label use may be as much as 31 percent.15
Physicians prescribe off-label for many reasons. One reason is that sometimes no drug
exists to treat a particular condition. For instance, one neurologist has noted that Rituximab,
which is FDA-approved for treatment of non-Hodgkin’s lymphoma, is the only known treatment
for “progressive encephalomyelitis with rigidity and myoclonus.”16 If physicians did not
prescribe Rituximab to treat this condition, it essentially would go untreated, and the patient
could die.
Physicians may also prescribe off-label because patients respond to prescription drugs
differently. Cynthia Harden, M.D., chief of the Division of Epilepsy and
Electroencephalography at Long Island Jewish Hospital, commented that drugs are not targeted
for specific types of epilepsy.17 While some seizures start in the frontal lobe, others originate in
the temporal lobe.18 As such, treating epilepsy can require doctors to prescribe the drug
differently than described on the drug’s label, depending on the locus of the seizure activity.
Physicians also often prescribe off-label when treating children. These off-label
prescriptions occur because children do not take part in clinical tests or trials.19 As such, only
twenty to thirty percent of FDA-approved drugs are labeled for use in children.20 If physicians
were not permitted to prescribe off-label, many childhood diseases would go untreated.
Although physicians typically prescribe off-label, manufacturers do not rush to have the
FDA approve drugs or devices for these additional uses. If a manufacturer wishes to have an
already marketed medical product approved for a new use, the manufacturer must go through a
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Richard C. Ausness, “There’s Danger Here, Cherie!”: Liability for the Promotion and Marketing of Drugs and
Medical Devices for Off-Label Uses, 73 BROOK. L. REV. 1253, 1253 (2008).
13
Buckman Co. v. Plaintiff’s Legal Comm., 531 U.S. 341, 350 (2001).
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Ausness, supra note 12, at 1259.
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David C. Radley, Stan N. Finkelstein & Randall S. Stafford, Off-label Prescribing Among Office-Based
Physicians, 166 ARCHIVES INTERNAL MED. 1021–26 (2006) (proffering evidence that approximately 21 percent of
drug uses in the United States occur for off-label purposes, with anticonvulsants (74 percent), antipsychotics (60
percent) and antibiotics (41 percent) comprising the highest frequency of off-label use).
16
Tom Valeo, A Catch 22: Neurologists Can Prescribe Off-Label, But Risk Health Insurers’ Denials for
Reimbursement, NEUROLOGY TODAY, Apr. 7, 2011, at 28.
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Id. at 29.
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lengthy and expensive process to obtain FDA approval.21 Since physicians can prescribe offlabel without FDA approval, manufacturers have little incentive to obtain new approval once a
product enters the market. It is easier and less costly to allow physicians to deviate from the
label instructions and prescribe the approved drug or medical device for new uses.
Though physicians can engage in off-label prescribing, pharmaceutical companies are
only permitted to disseminate peer-reviewed scientific information to physicians regarding offlabel uses.22 The FDA allows this dissemination for several reasons. For one, if an off-label use
is common enough that it becomes the standard of care, a physician may commit medical
malpractice if he fails to prescribe the drug or device for that off-label use.23 Additionally, if
physicians are aware of these off-label uses, they will advance public health by prescribing offlabel to treat patients properly.24
The FDA provides strict guidance on the types of information that manufacturers can
distribute to physicians and how they should issue the information. The guidelines have changed
slightly over the years, but they are currently found under the “Good Reprint Practices for the
Distribution of Medical Journal Articles and Medical or Scientific Reference Publications on
Unapproved New Uses of Approved Drugs and Approved or Cleared Medical Devices.”25 The
guidelines suggest that any reprints or articles that drug companies provide to physicians be
scientific or medical journals. These journals should be peer-reviewed and not funded by the
manufacturer.26 The journals should also state the risks associated with the off-label use.27 The
FDA guidelines also suggest that the journals be unabridged reprints with no markings or
highlights by the manufacturer and that they should be distributed separately from promotional
material.28 Finally, the guidelines encourage manufacturers to include a statement disclosing that
the uses described have not been FDA approved and identifying the manufacturer’s financial
interest in the drug or device.29
If manufacturers provide more information than the FDA guidelines permit, they are
considered to have engaged in unauthorized promotion. This unauthorized promotion is against
the law and is referred to as misbranding.30 In qui tam actions brought in 2010 on behalf of the
government under the FCA or similar state laws, at least six (6) manufacturers settled charges
pertaining to off-label marketing.31 The following chart outlines these six (6) settlements. It
21

Mark Herrmann & Pearson Bownas, Keeping the Label Out of the Case, 103 NW. U. L. REV. COLLOQUY 477,
483–484 (2009).
22
Aaron S. Kesselheim, Off-Label Drug Use and Promotion: Balancing Public Health Goals and Commercial
Speech, 37 AM. J. L. & MED 225, 226–228 (2011).
23 See Bell v. Maricopa Med. Ctr., 755 P.2d 1180, 1182 (Ariz. Ct. App. 1988) (alleging malpractice for a
physician’s failure to use an approved drug for an off-label use); Bridges v. Shelby Women's Clinic, 323 S.E.2d 372,
374-76 (N.C. Ct. App. 1984) (same).
24
U.S. FOOD AND DRUG ADMINISTRATION, GOOD REPRINT PRACTICES FOR THE DISTRIBUTION OF MEDICAL
JOURNAL ARTICLES AND MEDICAL OR SCIENTIFIC REFERENCE PUBLICATIONS ON UNAPPROVED NEW USES OF
APPROVED DRUGS AND APPROVED OR CLEARED MEDICAL DEVICES, [hereinafter GOOD REPRINT PRACTICES]
available at http://www.fda.gov/oc/op/goodreprint.html.
25
Id.
26
Id.
27
Id.
28
Id.
29
Id.
30
See 21 U.S.C. § 331(b) (2006 & Supp. III 2009). See also 21 U.S.C. § 352(f) (2006) and 21 U.S.C. § 333 (2006
& Supp. III 2009), which address usage directions on drug labels and penalties for violation of § 331, respectively.
31
Molly Cohen, Study: Whistleblower Cases Involving Off-Label Promotion Pervade Industry, 10 DRUG INDUS.
DAILY, Apr. 11, 2011, available at 2011 WLNR 6945190.
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includes the name of the manufacturer, the related drug, the approved use of the drug, a nonexhaustive list of the off-label use the company was alleged to have promoted illegally, and the
settlement amount.
Company
Name

Drug

Approved Use(s)

AstraZeneca32

Quetiapine (Seroquel)

Schizophrenia and
manic episodes in
bipolar disorder

Ortho-McNeilJanssen33
Novartis34

Topiramate (Topamax)

Epilepsy and prevention
of migraines
Cystic Fibrosis in adults

Forest35

Citalopram (Celexal)
and Escitalopram
(Lexapro)
OnabotulinumtoxinA
(Botox)

Allergen36

Novartis37

Tobramycin (TOBI)

Oxcarbazepine
(Trileptal)

Antidepressant for
adults
Blepharospasm (spasm
of the eyelids), Cervical
Dystonia (severe neck
muscle spasms), and
severe Primary Axillary
Hyperhidrosis (excess
sweating)
Epilepsy

32

Off-label Use(s)
Allegedly
Promoted

Settlement
Amount

Alzheimer's disease,
anger management,
anxiety, Attention
Deficit Hyperactivity
Disorder (ADHD),
dementia, depression,
and post-traumatic
stress disorder

$520 million

Alcohol dependence
and weight loss
Cystic Fibrosis in
patients under the age
of six
Antidepressant for
children and
adolescents
Headache, pain, and
juvenile cerebral palsy.

$81 million

Bipolar disorder and
neuropathic pain

$422.5 million

$72.5 million
$313 million
$600 million

Press Release, The Department of Justice Office of Public Affairs, Pharmaceutical Giant AstraZeneca to Pay $520
Million for Off-label Drug Marketing (Apr. 27, 2010), available at http://www.justice.gov/opa/pr/2010/April/10civ-487.html
33
Press Release, The Department of Justice Office of Public Affairs, Two Johnson & Johnson Subsidiaries to Pay
Over $81 Million to Resolve Allegations of Off-Label Promotion of Topamax (Apr. 29, 2010), available at
http://www.justice.gov/opa/pr/2010/April/10-civ-500.html.
34
Press Release, The Department of Justice Office of Public Affairs, Novartis Vaccines & Diagnostics to Pay More
Than $72 Million to Resolve False Claims Act Allegations Concerning TOBI (May 4, 2010), available at
http://www.justice.gov/opa/pr/2010/May/10-civ-522.html.
35
Press Release, The Department of Justice Office of Public Affairs, Drug Maker Forest Pleads Guilty;To Pay More
Than $313 Million to Resolve Criminal Charges and False Claims Act Allegations (Sept. 15, 2010), available at
http://www.justice.gov/opa/pr/2010/September/10-civ-1028.html.
36
Press Release, The Department of Justice Office of Public Affairs, Allegan Agrees to Plead Guilty and Pay $600
Million to Resolve Allegations of Off-Label Promotion of Botox® (Sept. 1, 2010), available at
http://www.justice.gov/opa/pr/2010/September/10-civ-988.html.
37
Press Release, The Department of Justice Office of Public Affairs, Novartis Pharmaceuticals Corp. to Pay More
Than $420 Million to Resolve Off-label Promotion and Kickback Allegations (Sept. 30, 2010), available at
http://www.justice.gov/opa/pr/2010/September/10-civ-1102.html.
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III.
THE LEARNED INTERMEDIARY DOCTRINE
Although the chart in the previous section refers to actions involving misbranding in
violation of the FCA or similar state laws, off-label use may also create civil liability for
manufacturers based on consumer injuries allegedly sustained because of that use. When a
patient claims an injury from a prescription drug or medical device, he or she may sue the
physician, the drug or device manufacturer, or both, asserting negligence and/or strict liability
claims for defective design, manufacture, and failure to warn of the potential risks of a particular
drug or device.38 In most cases, however, the learned intermediary doctrine protects
manufacturers from liability and has been found to apply in negligence and strict liability claims
for design defect, misbranding, as well as contract-based claims for breach of implied warranty.39
This section provides an overview of the learned intermediary doctrine to help readers
better understand its application by courts in cases involving off-label prescription drug use.
Under the learned intermediary doctrine, when a manufacturer provides a treating physician with
adequate warnings and instructions of a product’s possible risks, the manufacturer has no
additional duty to warn the end consumer.40 This doctrine exists because physicians, as learned
intermediaries, are in the best position to weigh the risks and benefits of a particular drug or
device based on patient selection, needs, and conditions.41 Essentially, a manufacturer’s duty to
warn extends only to the prescribing physician, who then assumes responsibility for advising
patients of the risks associated with the drug or device based on his or her medical judgment,
training, and experience.
For the doctrine to apply, however, the physician must be aware of the product’s risks.42
The manufacturer has a duty to warn the physician, but, even if a manufacturer’s warning is
inadequate, the doctrine will still apply if the physician has been sufficiently warned from other
sources.43 In essence, the learned intermediary doctrine encompasses the physician’s entire field
of knowledge.44
Every state in the country has some precedent concerning the learned intermediary
defense.45 In thirty-six states and the District of Columbia, the jurisdiction’s highest court or
state legislature has adopted the learned intermediary doctrine. These jurisdictions include
38

See Amalea Smirniotopoulos, Bad medicine: prescription drugs, preemption, and the potential for a no-fault fix,
35 N.Y.U. REV. L. & SOC. CHANGE 793, 813–14 (2011) (“A patient injured by a drug or device may sue her
physician for medical malpractice and/or . . . the drug or device manufacturer in negligence or strict product
liability.”).
39
See, e.g., Fellows v. USV Pharm. Corp., 502 F. Supp. 297, 299–301 (D. Md. 1980).
40
Richard B. Goetz & Karen R. Growden, A Defense of the Learned Intermediary Doctrine, 63 FOOD & DRUG L.J.
421, 421 (2008).
41
Lee v. Baxter Healthcare Corp., 721 F. Supp. 89, 95 (D. Md. 1989).
42
Chambers v. G.D. Searle & Co., 441 F. Supp. 377, 379 (D. Md. 1975).
43
See, e.g., Dean v. Eli Lilly & Co., 387 F. Appx. 28, 30 (2d Cir. 2010) (holding that the learned intermediary
doctrine applied because the doctor had actual knowledge of the warning that the plaintiff alleged the manufacturer
should have given); Sita v. Danek Med., Inc., 43 F. Supp. 2d 245, 259–60 (E.D.N.Y. 1999) (holding that the learned
intermediary doctrine applied because the doctor was aware of the risks that the plaintiff claimed should have been
included in the manufacturer’s warning).
44
Ames v. Apothecon, Inc., 431 F. Supp. 2d 566, 572 (D. Md. 2006).
45
For an extensive list of the relevant case law, see The Closing of the Learned Intermediary Frontier, DRUG AND
DEVICE LAW (June 2, 2011), http://druganddevicelaw.blogspot.com/2011/06/closing-of-learned-intermediary.html.

9

Alabama,46 Alaska,47 Arkansas,48 California,49 Connecticut,50 Delaware,51 the District of
Columbia,52 Florida,53 Georgia,54 Hawaii,55 Idaho,56 Illinois,57 Kansas,58 Kentucky,59 Maryland,60
Massachusetts,61 Michigan,62 Minnesota,63 Mississippi,64 Missouri,65 Montana,66 Nebraska,67
Nevada,68 New Jersey,69 New York,70 North Carolina,71 Ohio,72 Oklahoma,73 Oregon,74
Pennsylvania,75 South Carolina,76 Tennessee,77 Texas,78 Utah,79 Virginia,80 Washington,81 and
Wyoming.82
Intermediate appellate courts in five (5) states have applied the rule: Arizona,83
Colorado,84 Indiana,85 Louisiana,86 and New Mexico.87 In six (6) states, federal courts applying

46

See Stone v. Smith, Kline & French Labs., 447 So. 2d 1301, 1304–05 (Ala. 1984).
See Shanks v. Upjohn Co., 835 P.2d 1189, 1200, 1200 n.17 (Alaska 1992).
48
See West v. Searle & Co., 806 S.W.2d 608, 613 (Ark. 1991).
49
See, e.g., Carlin v. Superior Court, 920 P.2d 1347, 1354 (Cal. 1996).
50
See, e.g., Hurley v. Heart Physicians, P.C., 3 A.3d 892, 899–900 (Conn. 2010).
51
See Lacy v. G.D. Searle & Co., 567 A.2d 398, 400–01 (Del. 1989).
52
See, e.g., Mampe v. Ayerst Labs., 548 A.2d 798, 801, 802 n.6 (D.C. 1988).
53
See, e.g., E.R. Squibb & Sons, Inc. v. Farnes, 697 So. 2d 825, 827 (Fla. 1997).
54
See, e.g., McCombs v. Synthes (U.S.A.), 587 S.E.2d 594, 595 (Ga. 2003).
55
See Craft v. Peebles, 893 P.2d 138, 154–55 (Haw. 1995).
56
See Silman v. Aluminum Co. of Am., 731 P.2d 1267, 1270–72 (Idaho 1986).
57
See, e.g., Happel v. Wal-Mart Stores, Inc., 766 N.E.2d 1118, 1126–28 (Ill. 2002).
58
See, e.g., Savina v. Sterling Drug, Inc., 795 P.2d 915, 928–29 (Kan. 1990).
59
See, e.g., Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 109–12 (Ky. 2008).
60
See, e.g., Rite Aid Corp. v. Levy-Gray, 894 A.2d 563, 577–79 (Md. 2006).
61
See, e.g., Coombes v. Florio, 877 N.E.2d 567, 577 n.1 (Mass. 2007).
62
See, e.g., Smith v. E.R. Squibb & Sons, Inc., 273 N.W.2d 476, 479 (Mich. 1979).
63
See, e.g., Mulder v. Parke Davis & Co., 181 N.W.2d 882, 885 n.1 (Minn. 1970).
64
See, e.g., Janssen Pharmaceutica, Inc. v. Bailey, 878 So. 2d 31, 57 (Miss. 2004).
65
See, e.g., Krug v. Sterling Drug, Inc., 416 S.W.2d 143, 146–47 (Mo. 1967).
66
See, e.g., Stevens v. Novartis Pharm. Corp., 247 P.3d 244, 257–60 (Mont. 2010).
67
See, e.g., Freeman v. Hoffman-La Roche, Inc., 618 N.W.2d 827, 841–42 (Neb. 2000).
68
See, e.g., Allison v. Merck & Co., 878 P.2d 948, 957–58 (Nev. 1994); see also id. at 969 (Young, J., concurring
& dissenting).
69
See, e.g., Perez v. Wyeth Lab., Inc., 734 A.2d 1245, 1257 (N.J. 1999).
70
See, e.g., Spensieri v. Lasky, 723 N.E.2d 544, 549 (N.Y. 1999).
71
See, e.g., N.C. GEN. STAT. § 99B-5(c) (2009).
72
See, e.g., OHIO REV. CODE ANN. § 2307.76(c) (LexisNexis 2010).
73
See, e.g., McKee v. Moore, 648 P.2d 21, 24 (Okla. 1982).
74
See, e.g., Oksenholt v. Lederle Lab., 656 P.2d 293, 296–98 (Or. 1982).
75
See, e.g., Baldino v. Castagna, 478 A.2d 807, 812 (Pa. 1984).
76
See, e.g., Madison v. Am. Home Prod. Corp., 595 S.E.2d 493, 496 (S.C. 2004).
77
See, e.g., Pittman v. Upjohn Co., 890 S.W.2d 425, 429 (Tenn. 1994).
78
See, e.g., Humble Sand & Gravel, Inc. v. Gomez, 146 S.W.3d 170, 190–91 (Tex. 2004).
79
See, e.g., Downing v. Hyland Pharmacy, 194 P.3d 944, 946–47 (Utah 2008).
80
See, e.g., Pfizer, Inc. v. Jones, 272 S.E.2d 43, 44–45 (Va. 1980).
81
See, e.g., Wash. State Physicians Ins. Exch. & Ass’n v. Fisons Corp., 858 P.2d 1054, 1061 (Wash. 1993).
82
See, e.g., Rohde v. Smiths Med., 165 P.3d 433, 436n.5, 440–42 (Wyo. 2007).
83
See, e.g., Piper v. Bear Med. Sys., Inc., 883 P.2d 407, 415 (Ariz. Ct. App. 1993).
84
See, e.g., Hamilton v. Hardy, 549 P.2d 1099, 1110 (Colo. App. 1976).
85
See, e.g., Allberry v. Parkmor Drug, Inc., 834 N.E.2d 199, 202–03 (Ind. Ct. App. 2005).
86
See, e.g., Kampmann v. Mason, 921 So. 2d 1093, 1094 (La. Ct. App. 2006).
87
See, e.g., Serna v. Roche Labs., Div. of Hoffman-LaRoche, Inc., 684 P.2d 1187, 1189 (N.M. Ct. App. 1984).
47
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state law have assumed the state would adopt the doctrine.88 These states include Iowa,89
Maine,90 New Hampshire,91 North Dakota,92 South Dakota,93 and Wisconsin.94 In Vermont, only
a trial court has applied the rule.95 Rhode Island has neither accepted nor rejected the doctrine.96
Finally, West Virginia’s highest court, the Supreme Court of Appeals, is the only state court to
have rejected the learned intermediary doctrine.97
IV.
APPLYING THE LEARNED INTERMEDIARY DOCTRINE
TO CLAIMS INVOLVING OFF-LABEL USE
Personal injury claims increasingly allege injury from off-label use of medical products.
These claims create a dilemma for pharmaceutical companies: the learned intermediary doctrine
applies when physicians are aware of the risks associated with drugs or devices, but
manufacturers are only required to warn physicians of risks associated with labeled uses and
cannot know of all of the possible off-label uses of a medical product and the risks associated
with those uses. In turn, this dilemma has resulted in substantial differences among state court
decisions regarding a manufacturer’s liability for failure-to-warn claims involving off-label
use.98
This section contains a survey of cases that involved off-label uses of drugs and medical
devices and the learned intermediary defense. This survey is not exhaustive, but merely
provides examples of how some jurisdictions have approached the issue. Additionally, this
survey does not address the causation defense: that is, that any failure to warn did not cause the
plaintiff’s injuries. For instance, the manufacturer’s failure to warn cannot be said to cause a
plaintiff’s injuries when the physician was aware of the off-label risks from a different source or

88

To date, only one federal court has rejected the learned intermediary rule even though the doctrine has been
accepted by state courts. See Rimbert v. Eli Lilly and Co., 577 F. Supp. 2d 1174 (D.N.M. 2008) (“The Court
believes that, fairly read, the Court of Appeals of New Mexico has adopted the learned-intermediary doctrine . . .
[but] the Supreme Court of New Mexico would not adopt the learned-intermediary doctrine . . . [because] it is
fundamentally inconsistent with New Mexico's strict-liability jurisprudence.”).
89
See, e.g., Petty v. United States, 740 F.2d 1428, 1440 (8th Cir. 1984).
90
See, e.g., Violette v. Smith & Nephew Dyonics, Inc., 62 F.3d 8, 13 (1st Cir. 1995).
91
See, e.g., Brochu v. Ortho Pharm. Corp., 642 F.2d 652, 656 (1st Cir. 1981).
92
See, e.g., Ehlis v. Shire Richwood, Inc., 367 F.3d 1013, 1017 (8th Cir. 2004).
93
See, e.g., McElhaney v. Eli Lilly & Co., 575 F. Supp. 228, 231 (D.S.D. 1983), aff’d, 739 F.2d 340 (8th Cir. 1984).
94
See, e.g., Menges v. Depuy Motech, Inc., 61 F. Supp. 2d 817, 829–30 (N.D. Ind. 1999).
95
See Estate of Baker v. Univ. of Vt., No. 233-10-03 Oscv., 2005 WL 6280644, at *12–14 (Vt. Super. May 4,
2005).
96
See Ingram v. Davol, Inc., C.A. No. PC 07-4701, 2011 R.I. Super. LEXIS 17, at *5 (R.I. Super. Ct. 2011).
However, in Hogan v. Novartis Pharmaceuticals Corp., the district court indicated that if the Rhode Island Supreme
Court were to adopt the learned intermediary doctrine, its product liability jurisprudence indicates that the court
would probably adopt the version in the Restatement 3rd of Products Liability. 06 CV 260, slip op. at 15–18
(E.D.N.Y. filed April 24, 2011). In Hogan, the district court did not have to determine whether the Rhode Island
Supreme Court would adopt or reject the learned intermediary doctrine in order to rule on the motion before it. Id. at
16.
97
See State Ex. Rel. Johnson & Johnson Corp. v. Karl, 647 S.E.2d 899, 912–14 (W. Va. 2007).
98
See supra note 9 and accompanying text.
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when the physician would have prescribed the drug or device regardless of whether he knew of
the risks—both of which turn on the facts of an individual case.99
A. The Learned Intermediary Doctrine Always Insulates Manufacturers from Liability for
Off-Label Use
1. Maryland
The United States District Court for the District of Maryland, applying Maryland law,
addressed the learned intermediary doctrine and off-label use in Robak v. Abbott Laboratories.100
There, the plaintiff, Robak, argued that the manufacturer had a duty to warn physicians of the
risks associated with Omniflox when used for sinusitis (an off-label use).101 The court rejected
this argument, reasoning that the physician, as a learned intermediary—not Abbott Laboratories,
the manufacturer—made the decision to prescribe the drug for that off-label use.102 In fact, the
court found that the learned intermediary doctrine applies in every case where the patient
suffered injuries resulting from an off-label use of a drug.103
2. Louisiana
In Bell v. Danek Medical, Inc.,104 an unreported opinion, the United States District Court
for the Eastern District of Louisiana held that the learned intermediary doctrine always protects
drug manufacturers from liability for injuries resulting from off-label drug use. In that case, the
plaintiff, Bell, alleged that Danek’s Texas-Scottish Rite Hospital Spinal System device, which
consists of screws, hooks, rods, and other components that may be customized for spinal fusion
surgery on a patient-by-patient basis, was implanted in her spine with pedicle screws.105 The
implantation caused her extreme lower back pain, numbness, spasms and cramps.106 In utilizing
the TSRH device with pedicle screws, Bell’s physician made an "off-label" use of the product
because the FDA had approved the screws for some bones but not for the spine.107 Bell filed a
lawsuit, naming the manufacturer, Danek Medical Incorporated, as one of the defendants and
contending that Danek failed to adequately warn Bell’s physician of the risks associated with this
off-label use.108 Specifically, she alleged that Danek promoted the off-label use and therefore
had a duty to warn the physician of its risks.109 The court found that Danek’s off-label
99

See, e.g., Alexander v. Smith & Nephew, P.L.C., 98 F. Supp. 2d 1310, 1321 (N.D. Okla. 2000). The Alexander
court reasoned that where a physician testified that he was “fully informed as to the FDA statutes of the [medical
device], knew of its risks, did not rely on the [defendant manufacturer’s] information materials, and exercised his
independent judgment based on the standards of care and [the patent’s] situation in recommending the surgery,” the
plaintiff had failed to establish a claim for any injury resulting from the defendant’s failure to warn the physician. Id.
100
797 F. Supp. 475 (D. Md. 1992).
101
Id. at 475–476. Omniflox was not approved for treatment of any upper respiratory tract illnesses. Id.
102
Id. at 476.
103
Id.
104
No. CIV. A. 96-1393, 1999 WL 335612 (E.D. La. May 24, 1999).
105 Id. at *1.
106
Id.
107
Id. at *4.
108
Id. at *3.
109
Id. at *3–4.
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promotion did not affect the learned intermediary doctrine because Bell failed to provide any
case law from Louisiana to support her contention that off-label promotion defeats the
doctrine.110
B. The Learned Intermediary Doctrine Insulates Manufacturers That Warn of the Risks
Associated with Off-Label Use
1. Florida
In Upjohn Company v. MacMurdo,111 the Florida Supreme Court held that Upjohn
Company, a manufacturer of the prescription drug Depo-Provera, had a duty to warn physicians
of the risks associated with off-label use of the drug.112 In MacMurdo, a physician prescribed
Depo-Provera to MacMurdo for contraceptive purposes even though at that time the drug was
labeled for endometrial carcinoma.113 After receiving a second injection of the drug, MacMurdo
experienced excessive and continuous menstrual bleeding which stopped only after her doctor
performed a hysterectomy.114 A jury found that Upjohn “negligently failed to adequately warn
[MacMurdo’s physician] of the potential consequences of the use of the drug” and returned a
verdict assessing damages.115 When the case was eventually appealed to the Florida Supreme
Court, Upjohn argued that it could not be held liable because the package insert for DepoProvera warned physicians that Depo-Provera had not been approved for contraceptive use.116
The court stated that, in light of medical evidence that physicians may lawfully prescribe drugs
for off-label uses, “the more crucial question is whether the warnings [on the label] were
adequate to warn a physician of the possibility that Depo-Provera might be causing the condition
experienced by MacMurdo.”117 Since MacMurdo did not produce medical expert testimony that
the package insert was insufficient to put a doctor on notice that Depo-Provera might be causing
MacMurdo’s symptoms, the court held that the trial court should have ruled that Upjohn’s
warning to physicians was adequate as a matter of law.118 The court remanded the case to the
trial court with directions to enter a judgment for Upjohn.119

110

Id. at *4; see also McCarthy v. Danek Medical, Inc., 1999 WL 262097, at *4 (E.D. La. Jan. 5, 1999) (“It is
unrefuted [with regard to pedicle screws] that "off- label" use of this product is not illegal and is in fact common
place.").
111
562 So. 2d 680 (Fla. 1990).
112
Id.at 683.
113
Id. at 682.
114
Id.
115
Id. at 681.
116
Id. at 682.
117
Id. at 683.
118
Id.
119
Id.
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C. The Learned Intermediary Doctrine Insulates Manufacturers That Fail to Warn of Risks
Associated with Off-label Uses when an Adequate Warning Would Not Have Altered the
Physician’s Conduct
1. Texas
In Ackermann v. Wyeth Pharmaceuticals,120 the Court of Appeals for the Fifth Circuit
held that where the manufacturer's allegedly inadequate warning was not the cause of the
patient's injury, a manufacturer will not be liable for inadequate or even misleading warnings of
off-label use.121 There, the plaintiff’s husband had been prescribed the drug Effexor to treat
clinical depression.122 The patient later committed suicide and the plaintiff sued Effexor’s
manufacturer, Wyeth Pharmaceuticals, for failing to adequately warn about the risk of suicide
associated with its drug.123 In concluding that the plaintiff lacked sufficient evidence to succeed
in her claims against Wyeth, the appellate court held that (1) the warnings for Effexor did
include warnings of the risk of suicide, and (2) the prescribing physician was aware of the risk of
suicide, not just from reading the warning label for Effexor but also from his training and
experience as a psychiatrist treating depressed patients.124 The physician’s knowledge of the
risks associated with off-label use of Effexor negated the plaintiff’s failure-to-warn claims
against the manufacturer under the learned intermediary doctrine.125
2. Georgia
In Dietz v. Smithkline Beecham Corp.,126 the Court of Appeals for the Eleventh Circuit
held that pursuant to Georgia's learned intermediary doctrine, a pharmaceutical company's
alleged failure to warn a physician about increased suicide risks associated with its
antidepressant drug did not render it liable in a wrongful-death action.127 In this case, the
plaintiff’s late husband was diagnosed with depression by his family doctor, who gave him a
prescription for the drug Paxil.128 The physician testified that even when provided with the most
current research and warnings indicating that the drug carried a risk of suicide, he still would
have prescribed the drug for the patient's depression.129 In applying the doctrine, the appellate
court engaged in a two-step inquiry: (1) did the manufacturer provide the intermediary with an
adequate warning? (2) if not, had the plaintiff demonstrated that the deficient warning
proximately caused the alleged injury?130 Because the doctor testified that he would have
prescribed Paxil to the plaintiff’s decedent despite evidence associating Paxil with an increased
120

526 F.3d 203 (5th Cir. 2008).
Id. at 213–14.
122
Id. at 205.
123
Id.
124
Id. at 212.
125
Id. The evidence showed that the treating physician would have prescribed the drug, subject to the same
monitoring that he in fact performed, even if the manufacturer had given an alternate warning suggested by the
widow or a “black box” warning. Id. at 211.
126
598 F.3d 812 (11th Cir. 2010).
127
Id. at 814.
128
Id.
129
Id.
130
Id. at 816.
121
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risk of suicide, the appellate court held that the manufacturer’s failure to warn was not the
proximate cause of the patient’s death under the learned intermediary doctrine.131
D. The Learned Intermediary Doctrine Does Not Insulate Manufacturers That Have
Knowledge of the Off-Label Use
1. Pennsylvania
The United States District Court for the Eastern District of Pennsylvania applied New
Jersey law in Knipe v. SmithKline Beecham.132 The plaintiff, Knipe, alleged that despite having
evidence of an increased suicide risk in younger patients taking Paxil, the manufacturer,
GlaxoSmithKline, failed to warn physicians of this finding.133 The court rejected
GlaxoSmithKline’s argument that it did not have a duty to warn of risks associated with off-label
uses of a drug, finding that its knowledge of the suicide risks rebutted any use of the learned
intermediary defense.134 Thus, the court held that a drug manufacturer has a duty to warn of the
risks associated with known drug uses “as soon as reasonably feasible upon actual or
constructive knowledge of the danger.”135
2. Ohio
In Krumpelbeck v. Breg, Inc.,136 the U.S. District Court for the Southern District of Ohio
applied Ohio law and found that a manufacturer does not have a duty to warn until it knows or
should know of the risks associated with a particular off-label use.137 In this case, Krumpelbeck
alleged that she developed chondrolysis from a prescribed and implanted catheter of a Breg Pain
Care infusion pump.138 On this issue, the court granted summary judgment in favor of Breg
Incorporated, the manufacturer, because Krumpelbeck did not show that Breg knew or should
have known of the off-label risks associated with the product.139
3. Georgia
In Medics Pharmaceutical Corp. v. Newman,140 the Georgia intermediate appellate court
held that a manufacturer has a duty to warn of risks associated with foreseeable off-label uses.141
131

Id.
583 F. Supp. 2d 602 (E.D. Pa. 2008).
133
Id. at 609, 613.
134
Id. at 628–29. But see Davenport v. Medtronic, Inc., 302 F. Supp. 2d 419, 440 (E.D. Pa 2004) (holding that
medical device manufacturers do not have a duty to prevent off-label uses of their products by physicians even if the
manufacturer knows that the off-label use is occurring).
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Id. at 628.
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759 F. Supp. 2d 958 (S.D. Ohio 2010).
137
Id. at 975; see also Monroe v. Zimmer US Inc., 766 F. Supp. 2d 1012, 1033 (E.D. Cal. 2011) (“Accordingly,
plaintiff must provide evidence that demonstrates defendants failed to give adequate warning of a risk associated
with their product that defendants knew or should have known about at the time the product was distributed.”).
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Krumpelbeck, 759 F. Supp. 2d at 960.
139
Id. at 975.
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378 S.E.2d 487 (Ga. Ct. App. 1989).
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Id. at 488–89; see also Woodbury v. Janssen Pharm., Inc., No. 93 C 7118, 1997 WL 201571, at *8–9 (N.D. Ill.
Apr. 10, 1997) (holding that a manufacturer who should reasonably know of dangers associated with an off-label use
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In this case, a physician prescribed Diastyl142 to Newman’s mother to prevent a possible
miscarriage.143 Years later, Newman developed genital cancer.144 She sued Medics for
negligence and alleged that her cancer was a risk inherent in the off-label use of Diastyl to
prevent miscarriages.145 The court concluded that whether the manufacturer could have foreseen
the use of Diastyl for the prevention of miscarriages was a question for the jury.146 Importantly,
the court found that if the use was foreseeable, Medics would have had a duty to use reasonable
care to determine if the drug was safe for that use.147
4. Indiana
In Meharg v. I-Flow Corp.,148 the United States District Court for the Southern District of
Indiana found, in an unreported opinion, that under Indiana law, if a manufacturer does not
promote an off-label use, the manufacturer does not have a duty to warn of the risks unless it
knows (1) “that the off-label use is occurring” and (2) that “the off-label use carries with it the
risk of the harm at issue.”149 In that case, Meharg developed chondrolysis after receiving
bupivacaine through a pain pump.150 Bupivacaine was a pain reliever, but it was not approved to
be used with pain pumps.151 Meharg’s physician prescribed the pain pump for off-label use.152
Meharg alleged in her product liability suit that the manufacturer, AstraZeneca, had a duty to
warn the physician of the risk of chondrolysis.153 The court pointed out that the line between
having or not having a duty to warn of a particular risk is often hard to draw.154 On the facts at
hand, however, the court refused to assume the manufacturer had knowledge of the risks merely
because experts in the relevant field had such knowledge.155 Accordingly, the court granted
summary judgment for AstraZeneca because the company did not have a duty to warn Meharg’s
physician.156

has a duty to warn physicians of those dangers under Illinois law); Wendell v. Johnson & Johnson, 2010 WL
271423 (N.D. Cal. 2010) (not designated for publication) (finding that the learned intermediary doctrine did not bar
a products liability claim by the parents of a deceased patient against a drug manufacturer with knowledge of
lymphoma risks associated with an off-label use of a prescription drug).
142 Diastyl was a brand of diethylstilbestrol (DES) marketed in the Atlanta area by Defendant, Medics
Pharmaceutical Corporation. Newman , 378 S.E.2d at 488.
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Id.
144
Id.
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Id.
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Id. at 488–89.
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Id. at 489.
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No. 1:08-cv-184-WTL-TAB, 2010 WL 711317 (S.D. Ind. Mar. 1, 2010).
149
Id. at *2.
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Id. at *1.
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Id.
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Id.
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Id. at *2.
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Id. at *3.
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Id.
156
Id. at *4.
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E. The Learned Intermediary Doctrine Does Not Shield Manufacturers That Receive a
Large Volume of Sales from Off-Label Use
1. California
In Miles Laboratories, Inc. v. Superior Court,157 a California intermediate appellate court
ruled that a manufacturer could be liable for failure to warn when it profited from an off-label
use of a medical product and knew or should have known the product was being used offlabel.158 The plaintiff, Fisher, alleged that as a result of exposure to diethylstilbestrol (DES), a
drug prescribed for miscarriages, she was required to undergo surgical removal of her female
reproductive organs. The plaintiff alleged that although Miles Laboratories did not sell DES to
prevent miscarriages, it was common knowledge that other manufacturers sold DES for that
purpose and that pharmacists prescribed any brand of the drug they had available, including
Miles Laboratories’ brand.159 The court found that Miles Laboratories knew or should have
known that its brand of DES was being prescribed for an off-label use because it profited from
that use. Thus, it had a duty to warn physicians of the possible risks associated with such use.160
The physician was not a learned intermediary because Miles Laboratories did not warn the
physician of possible risks.
2. Texas
In McNeil v. Wyeth,161 the Fifth Circuit Court of Appeals, applying Texas law, found that
manufacturers who substantially profit from off-label uses of their products must warn
physicians of the risks associated with those off-label uses.162 The plaintiff, McNeil, allegedly
developed tardive dyskinesia, a severe neurological disease, from taking the prescription drug
Reglan.163 Reglan was approved for digestive disorders.164 Prescribing Reglan for longer than
twelve weeks, however, was considered an off-label use.165 The court held that Wyeth had a
duty to warn physicians of the risks associated with this prolonged use because Wyeth knew
physicians were prescribing Reglan for longer than twelve-week cycles and a majority of its
sales came from these extended prescriptions.166
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184 Cal. Rptr. 98 (Ct. App. 1982).
Id. at 103.
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Id. at 102.
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Id. at 103.
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462 F.3d 364 (5th Cir. 2006).
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Id. at 371; see also U.S. ex rel. King v. Solvay S.A., Medicare & Medicaid, 2011 WL 4834030 (S.D. Tex.
2011) (not designated for publication) (finding that the manufacturer and its affiliates allegedly made millions of
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Id. at 367.
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Id. at 366.
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Id. at 371.
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See id.; see also O’Neal v. Smithkline Beecham Corp., No. CIV S-06-1063 FCD/DAD, 2008 WL 1721891, at *3
(E.D. Cal. Apr. 10, 2008) (“In McNeil, the court determined the drug’s extensive off-label use created the duty to
warn; here, there was simply no evidence proffered by plaintiffs that prescriptions of Paxil to pediatric patients made
up the majority of Paxil sales. Thus, there would be no basis to invoke the McNeil court’s duty to warn.”).
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F. The Learned Intermediary Doctrine Does Not Shield Manufacturers That Engage in
Unauthorized Promotion of the Off-Label Use
1. Illinois
In Proctor v. Davis,167 the Illinois Appellate Court, an intermediate appellate court, found
that the learned intermediary doctrine did not apply when a manufacturer openly promoted the
off-label use. In that case, a physician injected a corticosteroid, Depo-Medro, into a patient’s
eye, disfiguring the eye.168 The drug was not approved for eye injections.169 The court found
that Depo-Medro’s manufacturer, Upjohn Company, was liable because it actively encouraged
physicians to use the drug for eye injections.170 Indeed, Upjohn had paid a physician to
experiment with the drug, and although the physician reported that all of his animal experiments
were “very unsatisfactory,” Upjohn did not include these findings in an article it sent to
practicing physicians.171 This failure to include the findings was unauthorized promotion of the
off-label use and diminished any warnings of risks associated with using the drug for eye
injections.172 As a result, physicians could not properly weigh the risks and benefits of the drug.
Therefore, the learned intermediary doctrine did not shield Upjohn from liability.173
2. North Carolina
In Dellinger v. Pfizer, Inc.,174 the United States District Court for the Western District of
North Carolina found, in an unreported opinion, that under North Carolina law, a manufacturer
cannot be liable for a plaintiff’s resulting injuries unless the manufacturer acted unreasonably in
failing to warn physicians of the risks associated with using the product that caused the
injuries.175 In that case, Dellinger’s physician prescribed him Neurontin as a pain reliever.176
Dellinger subsequently became very ill and was hospitalized.177 After reading that Pfizer
Incorporated was previously found to have illegally promoted Neurontin for an off-label use,
Dellinger brought a claim against Pfizer for his injuries.178 The court found that Pfizer had
unreasonably failed to warn physicians of Neurontin’s off-label risks because Pfizer had
fraudulently promoted the off-label use of the drug.179 Specifically, the learned intermediary
doctrine did not protect Pfizer because Pfizer was aware of the off-label use dangers (evidenced
by the fact that it promoted the off-label use) but did not warn physicians of potential dangers.180
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3. Tennessee
In Smith v. Pfizer, Inc.,181 the United States District Court for the Middle District of
Tennessee found that a manufacturer who actively promotes an off-label use must warn
physicians of risks associated with that use. There, in another case involving Neurontin, a
widow alleged that Neurontin caused her husband to commit suicide.182 She brought a claim
against Pfizer alleging that it had failed to warn physicians of the risks related to using Neurontin
as a pain reliever, an off-label use.183 She alleged that Pfizer’s unauthorized off-label promotion
of Neurontin showed that Pfizer should have adequately tested the drug as a pain reliever
because it knew physicians were prescribing the drug for that use.184 Consequently, the plaintiff
argued, Pfizer did not adequately test the drug and warn physicians of the risks.185 Pfizer
contended that because the plaintiff did not show that her husband’s doctor relied on any offlabel promotion, her allegation was irrelevant.186 The district court applied Tennessee law and
determined that Pfizer’s unauthorized promotion of Neurontin for off-label uses made it more
likely that such use was foreseeable. Thus, Pfizer was required to adequately test the drug and
warn physicians of the risks associated with the use.187
4. Pennsylvania
In Simon v. Wyeth Pharmaceuticals, Inc.,188 the Superior Court of Pennsylvania held that
the learned intermediary doctrine did not apply where a drug manufacturer promotes a drug for
off-label use and fails to warn the prescribing physician of associated risks. In that case, the
plaintiff, Simon, was prescribed Provera, a progestin manufactured by Upjohn for protection
against endometrial cancer, to treat mood disturbances associated with the onset of
menopause.189 Provera was not approved by the FDA for use in hormone therapy for postmenopausal women during the years Simon took the drug.190 Additionally, the product
information and package inserts for Provera failed to disclose to physicians or patients that
taking progestins increased the risk of developing breast cancer.191 Despite the lack of FDA
approval of Provera for off-label use in hormone therapy during the years Simon took the drug,
Upjohn marketed the product to physicians for post-menopausal women with accompanying
181
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labels that failed to put the doctors on notice that the studies establishing Provera's safety and
intended use had not been done.192 The court determined that, at the time of Upjohn’s marketing,
it should have performed studies to see that the drug was safe and effective to begin that new
indication for use.193 Accordingly, the court held that the learned intermediary doctrine did not
apply where Simon’s physicians would not have prescribed Provera to her if adequate warnings
had been provided by Upjohn, as became available once the results of the study were released.194
V.
CONCLUSION
The law regarding the learned intermediary doctrine and off-label use is conflicting. These
conflicts create difficulty in determining the best way to defend drug manufacturers in cases
involving off-label use. In some jurisdictions, whether the learned intermediary doctrine applies
depends on the manufacturer’s knowledge or the foreseeability of the off-label use. In other
jurisdictions, the learned intermediary doctrine’s application depends on the manufacturer’s
promotion of an off-label use. In still other jurisdictions, courts have assumed that
manufacturers always have a duty to warn and have not applied the doctrine in the absence of
warnings. Finally, courts in some jurisdictions have found that the learned intermediary doctrine
applies in all cases because physicians use their entire knowledge base and training to determine
what is best for the patient. Given these varied approaches, the foregoing survey of case law
may help those who defend drug and device manufacturers predict whether a court will
recognize and apply the learned intermediary doctrine in a situation where the plaintiff alleges
that her injury occurred because a medical provider prescribed a treatment involving off-label
use of the manufacturer’s product.
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The goal of jury selection in any case, including the nightmare bad faith case, is to
identify the life experiences and prejudices of potential jurors and assess what impact those
experiences will have on your client’s ability to receive a fair trial. The following two anecdotes
are illustrative of how difficult that this can be. Santa Claus, the tooth fairy, an honest insurance
claims person and a drunk were walking down a street together when, all at the same time, they
spy a hundred dollar bill. Who gets it? Obviously, the drunk, because the other three are
mythological creatures. How do you tell when a lawyer is lying? His/Her lips are moving.
Assuming that we now have your attention, let’s reiterate the maxim that comes into play
during jury selection … that being, of course, that perception can be worse than reality. For
example, if you ask any four-year-old whether or not Santa Claus is a real person, the vast
majority will tell you “yes” because they will truly believe it and that is their perception. The
goal of jury selection is to identify potential juror perceptions which are skewed and not realistic,
and to determine if those perceptions can be remedied or if the juror must be stricken. One has
to realize that some perceptions are so deeply rooted that they just cannot be changed.
In a recent study of most hated professionals, lawyers placed sixth on the list. Dawn
Rosenberg McKay, The Most Loved and Most Hated Professions, June 5, 2012,
http://careerplanning.about.com.

When asked, only 39% of the public expressed trust in

insurance companies. The only two categories falling below the insurance industry: the financial
services sector and the federal government (31%). Bill Kenealy, Public Opinion of Insurers
Sours, June 15, 2011, www.insurancenetworking.com.
This article will focus on practical considerations for jury selection, for attorneys
practicing not only in nightmare jurisdictions, but in any state where bad faith litigation is
flourishing. With all the other complexities involved in bad faith litigation, i.e., getting jurors to
2

understand the concept of insurance, educating jurors about insurance policies while keeping
their attention, the sixth most hated professional must find a way to educate jurors, identify
good/bad jurors and make jurors care about their client – whom two out of three jurors do not
trust- all in a compressed time frame.
Thus, the battle has two fronts. The first front is fought on terms favorable to the
defendant in that it involves gaining as much knowledge about potential jurors from all available
sources. One must focus on finding those jurors who will not only be fair, but will remain openminded and follow the Court’s instructions. To this end, there are resources available in any
locality to help you develop the flavor of the local community. The second front involves
effective questioning of potential jurors during the voir dire process, a task many lawyers take
too lightly.
The jury selection process is the first opportunity to remind potential jurors of the oath
that individuals must take to serve as jurors and the importance of that oath. An effective tip to
highlight the importance of this oath is to refer to a marriage, one of life’s greatest and most
familiar commitments, for which an oath need not be taken. Explain to the jurors during voir
dire that the oath is so important because we vest in the seated jury an absolute right to determine
wherein the truth lies under the facts as presented to them. In short, empower the jury during
your questioning, and later during your opening, with an eye toward having them respond to the
empowerment at a later time when they reach their verdict. If your case is not clear cut, use your
questioning to ask them for their help in resolving these issues.
Practice Pointers:
1.

Don’t make it too personal for the juror, but personalize the insurance company.

Jury voir dire should not be an inquisition. The worst thing that can happen during voir dire is to
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put a juror on edge and in protective mode. While voir dire is premised upon questions, voir dire
should occur more in the style of a natural conversation. The goal is to get the juror to open up
and talk to you. Questions should be designed to make the juror open up and talk to you. As
trial lawyers, we like to talk. Jury voir dire, however, is the time to listen.
Despite the warnings regarding personalization, it is important to put a face on the
insurance company. Introduce your client during the voir dire process. The representative that
you bring to trial should be someone with a good appearance, is personable and engaging. Your
representative will be the face of the company. You need to make the jury understand that every
company is made up of dozens of individuals with particularized jobs to do.
Recently, the Eighth Circuit Court of Appeals addressed head-on the negative perception
of insurance companies brought out during jury voir dire. In Cravens v. Smith, 610 F. 3d 1019
(8th Cir. 2010), Juror No. 16 was stricken for cause by the Court. During voir dire, Juror No. 16
told the district court that he owned several automobile dealerships and had been in disputes with
insurance companies over the years. At the time of trial, he even had some litigation pending
against insurance companies. When asked whether anything about the claims would cause him to
favor one side or the other, his response was "very much so" and that he would be "antiinsurance company." He further stated that it was his sense and gut feeling that he would go
against the insurance company even after hearing the evidence, although he stated that he would
"like to think" that he would not act in such a manner. Noting that the role of insurance
companies would be a litigated issue in the trial, and recognizing Juror No. 16's self-described
"anti-insurance company" bias, the district court granted the request to strike Juror No. 16 for
cause. Affirming the decision of the district court, the Eighth Circuit held, "[o]ur standard of
review mandates that a trial court's decision to strike a juror for cause be reversed only where a
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defendant can show actual prejudice." United States v. Ortiz, 315 F.3d 873, 888 (8th Cir. 2002).
A party challenging a juror for cause "must show actual partiality growing out of the nature and
circumstances of the case." Allen v. Brown Clinic, P.L.L.P., 531 F.3d 568, 572 (8th Cir. 2008).
"A district court is required to strike for cause any juror who is shown to lack impartiality or the
appearance of impartiality, and, absent abuse of discretion, we will not interfere with the District
Court's determination of juror qualifications." Id. (internal quotations, alteration, and citations
omitted).
…The courts presume that a prospective juror is impartial, and a
party seeking to strike a venire member for cause must show that
the prospective juror is unable to lay aside his or her impressions or
opinions and render a verdict based on the evidence presented in
court. Essentially, to fail this standard, a juror must profess his
inability to be impartial and resist any attempt to rehabilitate his
position.
Id. (quoting Moran v. Clarke, 443 F.3d 646, 650 (8th Cir. 2006)). In its conclusion, the Eighth
Circuit held,
[W]ith regard to Juror No. 16, his “strong responses” regarding his
disfavor of insurance companies and his admission that, although he
would “like to be fair,” his sense and gut feeling was that he would
go against the insurance company even after hearing the evidence
demonstrate that the district court did not abuse its discretion in
striking Juror No. 16.
2.

Don’t bring an entourage. If it is necessary to have company employees or other

members from the defense team in the courtroom, associate with those individuals outside the
presence of the jury. Flaunting the number of attorneys involved in the case or the number of
corporate representatives can signal that the case is overly complicated or very serious.
3.

Feed the jury information about your case and about your client, and do so in a

frank and open fashion. Convoluted explanations do not cut it. Deliver the message in plain and
simple manner. Jury voir dire and the opening statement are the two best opportunities to lay a
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basic foundation in the jurors’ minds and thought processes as to what insurance actually is and
how it works. This includes an explanation of why some claims are just inherently more difficult
than others, why some have to be investigated more fully, and why, like it or not, some claims
have to be denied. Make the jurors understand that claimants sometimes exaggerate their claims,
or fail to have proper documentation without good reason or otherwise contributing to the
process, which is especially true in delay cases.
4.

Feed off of the information that you get from plaintiffs’ counsel’s questions.

Invariably plaintiffs’ counsel will try to sow the seeds of prejudice and inflammation. Use these
questions against them by asking questions in the defense phase that softens the attack and
encourages the juror to respond. Give the jurors the flip side or, at least, the ability to consider it.
5.

Every case is a story to be told. As we have learned through many FDCC

presentations, storytelling is about the who, what, where, why and how. For a liability case, use
the voir dire to plant the seeds of the how and the why. If there is an explanation as to how it
was done and why it was done, lay the foundation for having the jury adopt your version of the
how and the why. For the damages case, lay the foundation for the why not; why there are not
any damages of significance in the case.
6.

Involve local counsel. The person who first issued the adage, “a good lawyer

knows the law, a great lawyer knows the judge,” probably had an experience of some sort in a
case where he was not the local lawyer. Attorneys with knowledge of the eccentricities of the
local Court and the local practice are invaluable not only as to potential jurors, but invaluable as
to local custom and beliefs. In this regard, dress like a local. A lawyer’s personal appearance
and manner of dress that conveys the message that he/she has no commonality of interest with
the jury can be the first strike against the client. Along the same line, a lawyer’s manner of
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dress, questioning or appearance that is perceived as condescending or arrogant is yet another
strike.
7.

Hire a jury consultant.

Jury consultants are trained to review all available

information, assess it, and assist with obtaining the best jury for your client. In addition, use the
jury consultant to assist with conducting a mock trial/jury focus group.

In nightmare

jurisdictions, it is essential to ensure that the makeup of the jury is a jury of peers. This can be a
difficult task. It is incumbent to use the same jury demographics in the mock exercise as those
that would make up the real jury. The results received from the focus group will not only
provide guidance as to themes that work and witnesses that are or are not well-received, but will
also assist with narrowing the type of juror desired for the trial.

While identifying juror

characteristics is essential in any jury trial, in a nightmare jurisdiction, jury selection is even
more critical. There is a wide array of information that can be obtained about prospective jurors
online, in the community and at the courthouse. Each of these sources needs to be utilized.
8.

Ask potential jurors about their insurance. This is especially true in a case in

which an attorney represents a mutual company. Many individuals do not know the name of the
insurance company with whom they have insurance. Oftentimes, jurors recall the name of their
agent, rather than the name of the company. It is beneficial to have the insurance company
defendant process the names of potential jurors through its computer system to ascertain if a
potential juror is or was an insured.
On this issue, the Sixth Circuit Court of Appeals in Bongartz v. State Farm Fire &
Casualty Co., 1994 U.S. App. LEXIS 16492 (6th Cir. 1994) considered whether the district court
erred in refusing to excuse for cause those prospective jurors who were insured with defendant or
its related companies. During voir dire, several prospective jurors indicated that they held
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insurance policies with defendant insurance company or its related entities. Plaintiff's counsel
moved to have each of these individuals excused for cause on the basis that they might be biased
in favor of defendant; namely, that they would vote in favor of defendant solely to prevent an
increase in their premiums that might result from a verdict in favor of plaintiff. Evaluating this
request, the district court stated:
I think what I'm going to do is I'll call the individuals up, each
individually who have indicated any insurance and I'll allow some
more voir dire of those individuals. If you [plaintiff's counsel]
cannot establish something, I see as being other than the fact that
they have insurance coverage with State Farm, if you can't
demonstrate any other, anything else that shows potential, then I'm
going to deny your motion. But if you can establish anything
further, then I will certainly look at it further.
Given the Court’s refusal to strike the jurors for cause, the plaintiff argued that she was
required to use two of her peremptory strikes to remove such individuals and was therefore
denied a fair trial. Characterizing the plaintiff’s argument as unavailing, the Sixth Circuit Court
of Appeals concluded that that the district court did not abuse its discretion in refusing to excuse
for cause those individuals who were insured by State Farm or its related companies. During voir
dire, each of the prospective jurors indicated that although they were insured by State Farm or its
related companies, they would be impartial. As such, the Court found that the plaintiff failed to
make a showing that the jurors would not be capable of rendering a fair verdict.
In West Virginia, the Court has held that it is not for the juror to decide whether he can
render a verdict solely on the evidence. O’Dell v. Miller, 565 S.E.2d 407 (W. Va. 2002). The
discretion to decide whether a prospective juror can render a verdict solely on the evidence is an
issue for the trial judge to resolve.
It is not enough if a juror believes that he can be impartial and fair.
The court in exercising [its] discretion must find from all of the
facts that the juror will be impartial and fair and not be biased
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consciously or subconsciously. A mere statement by the juror that
he will be fair and afford the parties a fair trial becomes less
meaningful in light of other testimony and facts which at least
suggest the probability of bias. The court in exercising discretion
must be convinced that a probability of bias of the juror does not
exist. The test of a juror's disqualification is the probability of bias
or prejudice as determined by the court.
West Virginia Department of Highways v. Fisher, 170 W.Va. 7, 12-13, 289 S.E.2d 213, 219
(1982) (quoting Lambert v. Sisters of St. Joseph of Peace, 277 Or. 223, 560 P.2d 262 (1977)).
In W.Va. Dept. of Highways v. Fisher, the Court, quoting State v. Pendry, 159 W.Va.
738, 227 S.E.2d 210, 217 (1976), overruled in part on other grounds, Jones v. Warden, 161
W.Va. 168, 241 S.E.2d 914 (1978), said:
It may not always be sufficient merely to ask a juror whether he is
sensible of any bias or prejudice and to accept either his denial or
claim of bias or prejudice merely because he says it. The existence
of bias or prejudice or other lack of qualification is addressed in the
first instance to the trial court. Although the juror's opinion is
entitled to consideration, it need not always be taken to be
conclusive. It may frequently become necessary for the trial court or
counsel to go into particular matters which may be the subject of
biased or prejudiced views in order to determine whether the juror
in fact, even without his own knowledge, may have a demonstrable
bias or prejudice which would operate to the disadvantage of one of
the litigating parties.
Id., 170 W.Va. at 11, 289 S.E.2d at 218.
Preserving the issue for appeal will require a thorough examination of the juror by
counsel as to the nature of the prejudice. Failure to do so will result in a waiver of the issue.
Effective Questions:
Skipping the many standard questions that lawyers have developed throughout the years,
the following are some questions that help to convey the serious nature of the jury’s task, as well
as questions that help to reveal bias against an insurance company.
1.

Are you in the frame of mind that you would want a juror to be in if it were your

case being heard here this week?

9

2.

Can you promise us, everyone in this courtroom, that you will see to it that a just

result is reached?
3.

Do you hold any preconceived ideas about insurance companies?

4.

Do you think that because insurance companies can afford it, they should pay a

doubtful claim?
5.

Do you have an opinion that insurance companies are bad, or often engage in bad

actions?
6.

If the evidence were to show that the employees of the insurance company were

doing their job in the right manner, would you have problem finding in favor of the insurance
company?
7.

Can you accept the principle that if an individual makes a bad judgment in the

handling of a claim, such an error does not necessary result in actionable conduct?
8.

Can you accept the proposition that the adjustment of claims involves judgment

calls by the individuals involved in the process, and that reasonable minds can differ on such
things as liability and resulting damages?
9.

Can you accept the proposition that all parties -- whether individuals or a

company -- are equal, and that part of your job as a juror is to assure that each side gets the same
impartial treatment in the evaluation of their part of the case?
10.

Do you find it difficult to apply a rule or apply a law as written?

11.

Are you related to or good friends with any other member of the jury panel?

12.

Is there anything within your own personal experience that would make you feel

uncomfortable in sitting in judgment on this case, but you choose not to disclose it in front of the
panel? If there is, we can ask for a private discussion on that issue.
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Obviously, if any of these questions are answered in the affirmative, further inquiry, in
detail, must be made.
Furthermore, the filing of a motion with the court requesting a “special juror
questionnaire” may also be helpful in ferreting out unwanted jurors.

The questionnaire,

hopefully formulated with the help of a jury consultant, can be an effective way of eliminating
jurors who obviously harbor a significant bias against an insured, and can be eliminated without
the possibility of poisoning the rest of the jury panel.
Nightmares have to be confronted in order to be overcome. Just as a child will work their
way through nightmares by talking them over with a parent, the obvious thrust of the foregoing
discussion and questions focuses on a presentation that encourages such a dialogue with a
potential juror. Once that dialogue is established, the odds of getting meaningful information to
assist with your jury strikes should be greatly enhanced.
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