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PRESENTATION SUMMARY

This presentation surveys and highlights recurring and evolving legal
issues and resulting policy decisions that face corporations, corporate
management, insurers and in-house and outside counsel in the granting,
interpretation, litigation and enforcement of indemnification rights and benefits to
officers and directors. This area of law presents critical practice issues relating
to: hiring and retaining officers and directors in public and private entities;
corporate governance; the various types of statutory and contractual
indemnification rights; contract and bylaw drafting considerations for in-house
and outside counsel; procurement and negotiation of D&O insurance policies;
coverage disputes arising from D&O policies; indemnification litigation between
corporations and their officers and directors; and statutory and regulatory
developments that are increasingly chilling or precluding indemnification
payments.
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I.

OVERVIEW OF INDEMNIFICATION RIGHTS AND DISPUTES
A.

Concepts of “Indemnification” and “Advancement” Rights.

During this decade, public company financial scandals, accounting
restatement cases, shareholder derivative actions, regulatory pressure and
legislation like the Sarbanes-Oxley Act and, more recently, the Dodd-Frank Act,
have become a clarion call for corporations to hire highly competent and
committed officers and directors. But, what must a corporation do to attract and
retain competent management given the high risk that those executives will find
themselves in the cross-hairs of regulatory scrutiny, civil suits or criminal actions?
Clearly, “indemnification” and “advancement” rights are critical components for
attracting qualified management; but corporations, their counsel, their insurers
and their would-be officers and directors cannot simply rest comfortably knowing
that those rights exist. As this article will demonstrate, all of those parties must
inquire beyond merely the grant of those rights to learn when those rights vest,
what those respective rights provide, when those rights may offer no protection
and when indemnification agreements and D&O insurance are needed to buttress
or supplant statutory and bylaw grants.
Nowadays, all fifty states provide statutory “reimbursement” mechanisms
that empower corporations to indemnify their officers and directors who
successfully defend against challenges to their conduct. However, being
“reimbursed” is little solace to an embattled executive who must pay his or her
lawyer’s hefty bills to defend litigation that can span several years. Accordingly,
state codes can also authorize corporations to “advance” attorney’s fees and other
expenses to enable an executive to defend against civil, criminal or regulatory
proceedings, on the condition that the executive promises to repay the advances if
1

it is ultimately determined that he or she is not entitled to be indemnified by the
corporation. See, e.g., Delaware Code Annotated, Title 8, § 145(e).
The concepts of “indemnification” and “advancement” are related. Both
enable executives to be made whole for their outlay of defensive costs and fees
subject to certain conditions, but the terms are not interchangeable, as Delaware
law demonstrates. In Bergonzi v. Rite-Aid Corp., 2003 WL 22407303 (Del.Ch.
Oct. 20, 2003), Rite-Aid's ex-CFO pled guilty in an accounting fraud case. RiteAid then attempted to terminate further legal fee advances to him and to obtain
repayment of its previous advances to him. The court held that Rite-Aid was not
entitled to terminate continuing payments of advances, since the guilty plea did
not constitute a “final disposition” and, under Delaware law, a case must reach
final disposition before any repayment of non-indemnifiable claims can be
determined.
Moreover, depending upon state corporate law, the scope of an
advancement right hinges on the officer's or director's entitlement to advancement
pursuant to a corporation's bylaws, rather than on his alleged conduct, meaning
that the right to be indemnified does not necessarily limit the right to receive
advancement of expenses. In other words, “advancement may be mandatory even
where indemnification is permissive,” Law of Corporate Officers & Directors:
Indemnification and Insurance § 6:30; © 2011 Thompson Reuters; Kaung v. Cole
Nat. Corp., 884 A.2d 500 (Del.Supr. 2005).
B.

The Anatomy of Indemnification Statutes.

As noted, today’s corporate codes include officer and director
indemnification statutes that direct if, when and how indemnification will occur.
However, those legislative grants did not always exist. Before the advent of those
statutes, the common law viewed it as being beyond a corporation’s powers to
indemnify a director who prevailed on the merits of his defense. New York Dock
Co., Inc. v. McCollom, 16 N.Y.S.2d 844 (N.Y.Sup. 1939), exemplified that view.
That New York case held that a corporation lacked the power to reimburse
defensive costs of directors that prevailed in a derivative suit, as doing so
provided no direct benefit to the corporation. McCollum jump-started a
movement in New York to modify corporate indemnification law that ultimately
led to revisions of the state's corporation code. Other states then followed suit. As
the statutory remedies and protections have evolved over time, many states have
patterned their indemnification statutes after the American Bar AssociationAmerican Law Institute's Model Business Corporation Act and the Delaware
General Corporation Law; and the decisions of the Delaware Court of Chancery
are regularly considered by jurists in other jurisdictions. Through this evolution
2

from the common law to the statutory law, current-day indemnification statutes
are evaluated according to their primary “anatomical” parts:
1.

“Mandatory” Indemnification Statutes.

The “mandatory” statute requires the corporation to indemnify a
covered director, officer and certain other persons in specific situations, typically
where those persons prevail on the merits of a case and defeat a liability claim
asserted against them.
2.

“Permissive” Indemnification Statutes.

The “permissive” statute permits a corporation to indemnify
covered directors, officers and other persons in whole or in part in certain
situations, including defensive matters where the covered persons fail to assert
successful defenses, if they can satisfy certain statutory criteria, for example:
good faith conduct, a reasonable belief that their actions were taken in the
corporation’s best interests or that they had no cause to believe that they were
engaging in criminal conduct. Statutory variations permit those criteria
determinations to be made by disinterested directors, independent counsel,
shareholders or judicial review.
3.

“Permitted Insurance” Statutes.

This type statute permits the corporation to purchase D&O
insurance coverage to provide indemnification benefits.
4.

“Non-Exclusivity” Statutes.

A “non-exclusivity” statute empowers the corporation to use
charter provisions or contracts to provide its officers and directors with additional
indemnification grants beyond those permitted by the statute.
5.

The Delaware Indemnification Statute.

Delaware General Corporation Law (“DGCL”) Section 145, Del.
Code Ann. Title 8, Section 145 (2011), sets forth the state's corporate
indemnification legislation. A number of other states follow Delaware’s
indemnification model, and Delaware cases often serve as a template for courts
and commentators in dissecting the thorny issues in this area of corporate law.
Section 145’s components are as follows:
Section 145(a): permissive indemnification
3

o

Defensive expenses, fees, judgments, fines and
settlements actually and reasonably incurred

o

By a present or former director, officer, employee
or agent

o

In a threatened or actual civil,
administrative or investigative matter

o

By reason of his or her dealings on the
corporation’s behalf

o

If he/she:

o

criminal,



Acted in good faith;



In the corporation’s best interests; and



As to a criminal action/proceeding, had no
reason to believe his/her conduct was
unlawful.

An adverse termination or settlement does not
create a negative presumption to indemnification

Section 145(b): permissive indemnification
o

Expenses actually and reasonably incurred for
defense or settlement

o

By a present or former director, officer, employee
or agent

o

In a threatened or actual action or suit against
him/her asserted by or in the right of the corporation

o

If he/she:


Acted in good faith; and



In the corporation’s best interests

4



The court must determine whether
indemnification entitlement is fair and
reasonable and the amount thereof, if he/she
is found liable to the corporation

Section 145(c): mandatory indemnification
o

Defensive expenses
incurred when:

o

A present or former director or officer “has been
successful on the merits or otherwise in defense of”


actually

and

reasonably

Any action, suit or proceeding described in
Section 145(a) or Section 145(b)

Section 145(e): permissive advancement
o

An officer’s or director’s defensive expenses

o

In any civil, criminal,
investigative matter

o

May be paid by the corporation in advance of final
disposition

o

Upon receipt of an undertaking to repay such
advance
if
ultimately
determined
that
indemnification is unwarranted

o

Corporation may advance to former officers,
directors and others on terms and conditions set by
the corporation

administrative

or

Section 145(f):
non-exclusive indemnification and
advancement rights
Section 145(g): power to procure D&O insurance
C.

Enhancing Statutory Indemnification Grants.

As noted, numerous state indemnification statutes are “non-exclusive” and
allow corporations to craft additional indemnification rights beyond the scope of
5

the state statute so long as those additional grants do not contravene the corporate
code or state policy. Typically, those additional grants are embodied in bylaw
provisions and specific contractual arrangements. Generally, the courts interpret
an indemnification bylaw as a form of “contract” between the corporation and its
officers, directors and employees; Pope v. Crandall, 1994 WL 55731 (N.D.Ill.
Feb. 22, 1994) at *4; In Re: Delta Holdings, Inc., 2004 WL 1752857 (Del.Ch.
July 26, 2004). Correspondingly, the normal rules for contract construction apply
to an indemnification bylaw such that the courts will only construe the bylaw as it
is written and will give language that is clear, simple and unambiguous, the force
and effect required; Kapoor v. Fujisawa Pharmaceutical Co., Ltd., 1994 WL
233947 (Del.Super.Ct. May 10, 1994), order aff'd, 655 A.2d 307 (Del. 1995).
Astute officers and directors may condition their services to the
corporation on a separate indemnification agreement that details indemnification
benefits not directly provided or contemplated by the underlying state statute or
the corporation’s bylaw and charter provisions. Those agreements can be
particularly appropriate carrots for attracting and retaining good management who
face the specter of high stakes and costly corporate litigation down the road.
Potential key terms in those agreements may include:
Criteria for determining if the officer/director has acted in “good
faith” and “in the corporation’s best interests”;
Conversion of permissive, discretionary indemnification under the
state statute or the corporation's governance documents into
mandatory contractual indemnification rights;
Contractual mandatory advancement rights where an advancement
right does not otherwise exist or is permissive;
Methods of evaluating conflicts of interest that warrant separate
defense counsel;
Current and “tail” D&O insurance benefits;
Definitions of when indemnification and advancement rights
become “vested”;
Freezing existing indemnification rights from elimination or
reduction by subsequent bylaw amendments; and
Definitions of indemnifiable “covered events.”
6

D.

A Sampling of Indemnification-Based Litigation.

Not surprisingly, the high stakes and mega costs involved in corporate
litigation and regulatory scrutiny continue to spawn aggressively fought
indemnification disputes, as the following examples demonstrate.
1.

Retroactive Elimination of Rights.

Can a subsequent bylaw amendment terminate a director’s
indemnification or advancement benefits that he or she enjoyed under a preexisting bylaw? That was the question addressed by the Delaware Court of
Chancery in Richard W. Schoon et al v. Troy Corporation, 948 A.2d 1157 (Del.
Ch. 2008). In Schoon, two Troy directors--one current (Schoon) and one former
(Bohnen)--sought advancement of their legal fees incurred in fighting Troy’s
fiduciary duty breach claims against them; but Troy denied their advancement
requests. During Bohnen’s board tenure, the company’s bylaws provided for
mandatory advancement both to current and former directors. However, after
Bohnen resigned from the board and before litigation with Troy ensued, the
company amended its bylaws to exclude former directors from receiving
advancement rights.
The court granted Schoon his advancement claims. It denied
advancement recovery to Bohnen, who had argued that he had a vested
contractual advancement right that could not be divested through a later bylaw
amendment. Rejecting that assertion, the court held that the rights to mandatory
advancement contained in a bylaw provision do not vest until a triggering event
occurs and that in the instant case, the triggering event (the suit filing against the
directors) occurred after Bohnen’s resignation and the bylaw amendment. The
court observed that a “trigger” event could also include threatened legal action;
however, neither of those trigger events had occurred before the subject bylaw
amendment, id. at 1160-61.
Before Schoon, the Superior Court of Delaware in Salaman v.
National Media Corp., 1992 WL 808095 (Del.Super. Oct. 8, 1992) (unpublished
opinion) held that a former director, who was already being sued on a fiduciary
duty claim and who had begun receiving advancement payments from National
Media, had a vested advancement right in place before the corporation amended
its bylaws to eliminate its pre-existing mandatory advancement bylaw.
Consequently, under those facts, National Media could not end its advancement
duties. Schoon contrasted Salaman by observing that a vesting “trigger” event
had occurred for Salaman – the suit filing against him – before National Media
passed its bylaw amendment; Schoon, supra at 1165-1166.
7

Schoon was appealed, but subsequently settled before the appellate
court ruled; Bohnen v. Troy Corp., 962 A.2d 916 (Del.Supr. Nov. 2008). The
case, however, engendered substantial critical commentary. In response to
Schoon, the Delaware legislature amended DGCL Section 145(f) to limit afterthe-fact impairment of a director’s or officer’s advancement right. The
amendment permits a Delaware corporation to amend its charter or bylaws to
limit or eliminate indemnification or advancement rights after an “act-oroccurrence” event but only if the corporation’s pre-existing indemnification or
advancement bylaw expressly authorizes that subsequent curtailment action:
. . . a right to indemnification or to advancement of
expenses arising under a provision of the certificate of
incorporation or a bylaw shall not be eliminated or
impaired by an amendment to such provision after the
occurrence of the act or omission that is the subject of the
civil, criminal, administrative or investigative action, suit or
proceeding for which indemnification or advancement of
expenses is sought, unless the provision in effect at the time
of such act or omission explicitly authorizes such
elimination or impairment after such action or omission
has occurred, DCGL § 145(f) (2010) (emphasis added).
This statutory amendment protects Delaware officers and directors
from being stripped of their pre-existing indemnification and advancement
“rights” after an act or occurrence arises if the corporation fails to employ a preexisting “right-to-eliminate-or-impair” bylaw. The amendment would have
protected Bohnen from Troy’s pre-trigger bylaw elimination of former director
advancement rights. However, officers and directors of those Delaware
companies that utilize a “right-to-eliminate-or-impair” bylaw remain at risk of
having their indemnification and advancement benefits stripped away through a
later bylaw amendment when they most need them.
One logical response is for officers and directors to condition their
hiring and retention through direct indemnification agreements with their
corporations, as noted above. Even so, that avenue is not foolproof: it still leaves
open, the specter of contracts that may be ultra vires acts or against public policy.
Perhaps a better solution to avoid the vagaries of bylaw amendments and
enforceability questions is for each corporation and its management to evaluate a
tripartite approach that balances (i) appropriately written mandatory
indemnification and advancement charter and bylaw provisions; (ii) individual
indemnification and advancement agreements; and (iii) an overlay of D&O

8

insurance coverage for current and former directors. Potential considerations
could include:
Implementing “freeze” bylaw provisions that prohibit
impairment of indemnification and advancement
entitlements under existing bylaws;
Implementing “enhancement only” bylaw modifications so
that future bylaws can enhance, but not reduce,
indemnification rights;
Utilizing one-on-one contracts with officers and directors
that specifically define their vested rights, triggering
events, mandatory corporate obligations, scope-of-benefit
clauses and insurance coverage obligations (but all being
subject to public policy considerations); and
Procuring D&O coverage that insures current and former
officers and directors.
2.

Denying Advancement for Refusing to Settle.

Barrett v. American County Holdings, Inc., 951 A.2d 735 (Del.
Ch. 2008), tested a corporation’s refusal to provide advancement rights to certain
officers and directors that the corporation had sued. Initially, the officers and
directors received D&O coverage for their defense, but as the coverage limits
drained, they sought advancement from the corporation for their continuing legal
fees. After the corporation ignored their request, they sued. The corporation
defended by asserting that the officers and directors had lost their advancement
rights by unreasonably refusing to settle the underlying suit with the corporation
even though its charter specifically provided for advancement. The court
resoundingly shut down that defense, characterizing it as lacking “in law, logic, or
common sense” (noting that the entity’s suit forced the officers and directors to
assert a vigorous defense plus they were entitled to have the corporation honor its
advancement commitments); id. at 743-744. The court ultimately held that the
executives were entitled to defend and vindicate their names and personal wealth
by having their advancement rights honored. The court also observed that a
corporation could avoid that result from occurring in future cases by appropriately
modifying its bylaws and the scope of its advancement benefits. Id. at 747 n. 39.
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3.

Point of “Final Disposition.”

The Delaware case of Sun Times Media Group, Inc., v. Black et
al., 954 A.2d 380 (Del. Ch. 2008), explored the topic of how long a corporation’s
mandatory advancement obligation continues. Therein, the corporation’s written
advancement policy ran through “final disposition” of the underlying proceeding
against an officer or director. Four of the company’s former officers were
ultimately convicted of criminal charges and sentenced. That led Sun Times to
cease further advancement payments to them, notwithstanding its bylaw
obligation to pay expenses in advance “of the final disposition” of a proceeding.
Litigation between the officers and the corporation subsequently
ensued in the Delaware Court of Chancery and at the time when the Seventh
Circuit had confirmed the convictions but before the officers were required to file
a petition for certiorari with the United States Supreme Court. The Delaware
Court of Chancery ruled that a “final disposition” means that a proceeding has
reached a “final non-appealable conclusion” and that since appellate proceedings
involving the officers had not yet run their course, the corporation was still
obligated to advance expenses notwithstanding the officers’ convictions and
sentencing. See also, Reddy v. Electronic Data Systems Corp., 2002 WL
1358761 at *3 (Del. Ch. June 18, 2002) (bylaw entitling officers and directors to
indemnification and advancement as and to the fullest extent permitted by
applicable law required the corporation to advance expenses to vice president
accused of criminal misconduct solely for his personal benefit, as bylaw wording
precluded discretionary advancement).
4.

Indemnifying Non-Officers and Directors.

Beyond officers and directors, other corporate representatives can
also be indemnified in certain situations. For example, Jackson Walker, L.L.P. v.
Spira Footwear, Inc., 2008 WL 2487256 (Del. Ch. June 23, 2008) involved
advancement claims sought by Spira’s former litigation counsel after Spira fired
the firm and then pursued litigation against it. Spira’s former management had
hired Jackson Walker as its litigation counsel in a shareholder control suit. The
challenging shareholder later gained control of Spira, terminated Jackson Walker
and then sued the firm for fiduciary breaches and negligence. The firm then
demanded advancement of its defensive costs, citing DGCL Section 145(e)’s
“permissive” advancement clause and Spira’s mandatory advancement bylaw,
both of which included “agents” within their scope.
The court noted that for indemnification purposes, an “agent”
includes a corporation’s outside litigation counsel because the attorney would
10

have the ability to bind its client in court dealings and with other parties to the
litigation but excludes corporate legal advisors who do not act for the corporation
in relations with third parties, id. at *5, citing Fasciana v. Electronic Data Systems
Corp., 829 A.2d 160 (Del.Ch. 2003). The court then granted summary judgment
to Jackson Walker, holding that the law firm was entitled to advancement in its
capacity as Spira’s agent in the original suit; id. at *9.
5.

Fees on Fees.

Not surprisingly, officers and directors that sue their companies for
breaching advancement and indemnification obligations also want to recover their
incurred attorney’s fees for prosecuting those “collection” cases. Those “fees on
fees” cases are premised on the indignity of having to spend more legal fees to
recover past legal fees where the newly spent fees may substantially, if not totally,
eclipse the past fees, thereby yielding a Pyrrhic victory. Litigation in this area of
indemnification law is also rife with diverse results. For example, in Stifel
Financial Corp. v. Cochran, 809 A.2d 555, 560-62 (Del. Supr. June 13, 2002), the
Delaware Supreme Court held that under DGCL Section 145, when an officer or
director successfully sues his corporation on an indemnification breach, he is
entitled to recover “fees on fees.” However, in Schoon, supra, the executives
contended that they were entitled to their full “fees on fees” regardless of their
ultimate success in the underlying suit because Troy’s bylaws provided that a
person bringing suit to enforce advancement and indemnification rights would be
entitled to his expenses in prosecuting that claim if he “were successful in whole
or in part”; id. at 1177. The court rejected that argument, holding that any
entitlement to “fees on fees” had to be proportionate and reasonable to the
indemnitee’s success on the underlying claim. Otherwise, an indemnitee’s
attorney could raise any conceivable argument short of a frivolous one, knowing
that any measure of ultimate success would warrant full fees on fees; id.
Courts have also evaluated entitlement to “fees on fees” based
upon the strict reading of the bylaw and charter provisions allowing for
advancement. For example, in Gentile v. SinglePoint Financial, Inc. et al., 788
A.2d 111, 113 (Del.Supr. Dec. 26, 2001), the court denied a director’s claim for
advancement of his fees and litigation expenses from the corporation in a suit
where he acted as a plaintiff against the corporation. The bylaws in question were
specifically worded so as to limit advancement rights to officers and directors
who became litigation defendants or respondents, id.
In Baker v. Health Management Systems, Inc., 772 N.E.2d 1099
(N.Y. 2002), the New York Court of Appeals held that an officer who
successfully defended himself in an underlying action could not recover his “fees
11

on fees” pursuant to N.Y. Bus. Corp. Law § 722(a). Essentially, that statute
provided that a corporation could indemnify an officer or director who was
threatened with or made a party to a civil or criminal proceeding by reason of his
service to the company, against judgments, fines and other charges and expenses,
“. . . including attorney’s fees actually and necessarily incurred as a result of such
action or proceeding” or any appeal thereof, if the director or officer acted in good
faith for a purpose he believed to be in the corporation’s best interests, id.
In Baker, plaintiffs in the underlying suit contended that Health
Management Systems and various officers inflated the company’s stock price
through false and misleading statements. One director defendant, Siegel, retained
separate counsel in the underlying action because the facts distinguished his legal
position from other directors’ conduct. After Siegel incurred his defensive costs
in the underlying action, he requested indemnification from the corporation,
which denied his request on the basis that he did not need to retain separate
counsel, id at 1100. The New York Court of Appeals received a certification
from the Second Circuit Court of Appeals on a first impression question: whether
the text of N.Y. Bus. Corp. Law § 722(a) included “fees on fees” as “. . .
attorney’s fees actually and necessarily incurred . . .” where a corporation
unsuccessfully contested its duty to indemnify but had not acted in bad faith? The
court answered the certified question in the negative, stating that corporate
officers and directors are not entitled to “fees on fees” based on a strict
interpretation of § 722, id. at 1100. The court predicated its decision on specific
factors: (i) the fact that New York’s legislature had considered similar statutory
provisions under Indiana and California corporate law that expressly provided for
“fees on fees,” yet it chose not to incorporate a similar express statutory grant of
those expenses in § 722; (ii) the reliance upon the “American Rule” that disallows
recovery of attorney’s fees unless provided by statute, agreement or court rules;
and (iii) that corporations and their officers and directors could provided for “fees
on fees” through appropriately worded bylaws, indemnification agreements or
D&O insurance, id. at 1103-1104.
The dissent in Baker vigorously questioned the majority’s statutory
interpretation and the policy ramifications that would impede attracting competent
and experienced senior management persons “… and to assure that they will be
able to exercise business judgment without fear of personal liability so long as
they fulfill the basic duties of honesty, care and good faith,” id. at 1106. The
dissenters also emphasized that the majority decision would permit New York
corporations to economically muscle honest officers and directors, who
successfully defend themselves and are exonerated from liability, to absorb their
own “fees on fees” when they attempt to make good on their indemnification
rights. That improper leverage was an undercurrent in Baker, where director
12

Siegel legitimately selected separate counsel and was later dismissed by
stipulation in the underlying lawsuit. In contrast, the suit against the remaining
directors, who all retained the same attorney, continued for three more years; and
those directors were all fully indemnified; id. at 1105. The dissent advised that
directors would do well to provide for “fees on fees” in bylaws, employment
agreements and insurance or “. . . be well advised to decline board service . . . .”
id. at 1106.
In the end, director Siegel was awarded indemnification for
approximately $61,000.00 in attorney’s fees and $6,700.00 in expenses incurred
in the underlying litigation but was denied “fees on fees” of $17,000.00 he
personally incurred in suing to enforce his indemnification rights.1
II.

THE INTERPLAY OF D&O INSURANCE COVERAGE
A.

Schematic of the Insurance Policy.

Beginning in the 1940s, courts, corporations, and corporate directors and
officers began soliciting state legislatures to enact laws allowing for corporate
indemnification. In turn, insurers responded with insurance policies addressing
the liability of a corporation by virtue of the acts and omissions of a corporation’s
actors and directors.2 Traditionally, these Directors and Officers (D&O) policies
provided coverage for claims made against a corporate insured’s past, present,
and future directors and officers. D&O policies are indemnity, not liability
policies. Accordingly, most D&O policies do not contain a duty to defend.
However, defense costs are typically included in the policy definition of “loss.”
Carriers are not obligated to indemnify or reimburse an insured for a covered loss
until the loss is actually sustained.3
1.

Side-A Coverage.

Typically, D&O policies contain two parts – Side-A and Side-B.
“Side-A” coverage provides coverage for D&Os when the corporation has not
indemnified them, either by choice or by operation of law. Side-A coverage is
1

The Baker decision, its ramifications to New York corporations and their officers and directors
and its divergence from DGCL § 145 (which generally allows “fees on fees”) are analyzed in Fees
on Fees in New York – Corporate Agents Beware, SelectedWorks of George Klidonas (Feb.
2009); http://works.bepress.com/george_klidonas/2.
2
David M. Gische, Directors and Officers Liability Coverage, available at
http://library.findlaw.com/2000/Jan/1/241472.html.
3
Eric C. Scheiner, The Insuring Agreements, in DIRECTORS & OFFICERS LIABILITY INSURANCE
DESKBOOK. 2nd Ed. at 35 (2007).
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often triggered in situations where corporations are precluded by law from
indemnifying D&Os. For example, many states preclude corporations from
indemnifying D&Os in connection with settlements of judgments paid in
shareholder derivative suits.4 In this situation, Side-A coverage steps in and
indemnifies the D&Os for covered losses. A standard Side-A insuring agreement
may take the following form:
The insurer shall pay on behalf of the D&Os Loss resulting from
any Claim first made against the D&Os during the policy period
for a Wrongful Act, except Loss which the Company may be
required or permitted by law to pay on behalf of the D&Os.
One trend in D&O coverage is for corporations to select “Side-A
only” policies. By and large this trend is the result of a number of factors,
including the increased personal liability of D&Os following enactment of the
Sarbanes-Oxley Act (“SOX”) in 2002. Further, the rise in corporate bankruptcy
filings has created increased concern on the part of individuals considering
service as a corporate director or officer. To alleviate these concerns,
corporations may elect to purchase Side-A only coverage to provide potential
D&Os with security in knowing that they will be indemnified even in the face of
bankruptcy.
Side-A only policies have a number of benefits over traditional
D&O policies. First, the limits of liability under a Side-A policy are available to
fund only non-indemnifiable losses incurred by directors and officers. Under
traditional policies, D&Os can lose their personal protection because the policy
limits can be eroded when used to fund other indemnifiable and corporate losses.
Side-A only policies alleviate this risk.
Second, losses under Side-B coverage (discussed below) are
typically far more frequent and carry with them more severe exposure than losses
under Side-A. As a result, insurance carriers craft coverage under a traditional
D&O policy to create a reasonable underwriting response to their D&O
indemnification exposure. With Side-A only policies, insurers can provide much
broader coverage terms than with Side-B policies.
Finally, Side-A only policies can afford more protective coverage
in the event of a company’s bankruptcy. When a company is subject to a
bankruptcy proceeding, Side-A coverage is the only protection for D&Os. There
is some issue among the courts as to whether traditional D&O policies are an
4

Id. at 36.
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asset of the bankruptcy estate because they also afford coverage to the company’s
D&O indemnification obligations. This risk is eliminated with Side-A only
coverage.5
When the amount of insurance available in a single policy of D&O
insurance is insufficient, companies can purchase additional limits of insurance
through excess D&O policies as part of a tower of insurance arranged in various
layers. Due to the critical importance of protecting D&Os when a company
becomes insolvent, many companies buy additional limits of Side-A coverage.
Excess Side-A insurance often provides additional first dollar protections.
2.

Side-B Coverage.

Side-B coverage provides coverage for those sums a corporation is
required or permitted by law to indemnify D&Os. Some D&O policies require
insurers to pay those sums which the corporation is required to indemnify D&Os
directly. Others provide that insurers will reimburse corporations only for those
sums the corporation has already indemnified.6 A standard Side-B insuring
agreement provides as follows:
The insurer shall reimburse Company for Loss which the
Company pays as indemnification to any of the D&Os
resulting from a Claim first made against them during the
policy period for a Wrongful Act.
Under Side-B coverage, the carrier has no duty to reimburse a loss
until the corporation has granted indemnification to the D&Os. In Owens
Corning v. Nat’l Union Fire Ins. Co., 257 F.3d 484 (6th Cir. 2001), Owens
Corning sought reimbursement from its D&O insurer after it indemnified its
D&Os who settled a shareholder class action lawsuit. The carrier denied the
claim, arguing that the indemnification was not appropriate under Delaware law.
The court disagreed and ordered the carrier to reimburse Owens Corning.
If a corporation improperly indemnifies a director or officer, then
the insurer does not have a duty to reimburse the corporate insured. In Nat’l
Farmers Union Std. Ins. Co. v. Souris River Telephone Mut. Aid Cooperative, 75
F.3d 1268 (8th Cir. 1996), an insured entity settled a claim in which an insured
manager was allegedly negligent in causing a death. The court held that there was
5

Dan A. Bailey, Understanding Side-A Only D&O Insurance, in RISKVUE. (Aug. 2007),
available at http://www.riskvue.com/articles/fs/fs0708B.htm.
6
Scheiner at 37.
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no coverage under the entity’s D&O policy because there was no indemnifiable
loss. Because the manager was immune from suit under state law, he could
sustain no loss requiring indemnification.
Side-B coverage generally does not provide coverage to a
corporate insured for its own losses under Side-B. In Richardson Electronics, Ltd.
v. Fed. Ins. Co., 120 F.Supp.2d 698 (N.D. Ill. 2000), a corporate entity sought
coverage for a $1.5 million civil settlement which imposed liability only on the
corporation, not on the D&Os. The corporate entity argued that the settlement
forestalled claims being made against the D&Os and that the corporation could
only act through its D&Os. The court disagreed and held that the D&O policy did
not cover the corporation’s losses in connection with the settlement.
3.

Side-C Coverage.

Beginning in the mid-1990s D&O insurance began to evolve due
to a series of court rulings finding entity coverage in situations where both the
D&Os and the corporation were sued in the same lawsuit. As a result, some D&O
policies have expanded coverage to include amounts corporations become legally
obligated to pay.7 This coverage, known as “Side-C,” extends to insured
corporations for claims against the company itself. Side-C coverage is often
optional and requires the payment of an additional premium. A Side-C insuring
agreement typically provides:
The insurer shall reimburse the Company for Loss arising
from Claims first made against the Company during the
policy period for a Wrongful Act.
In D&O policies for public companies, Side-C coverage is often limited to the
company’s liability under applicable securities laws.
4.

Key Policy Exclusions.
a.

Insured versus Insured Exclusion

Over the years, most D&O policies have developed an
exclusion for claims brought by or on behalf of the insured corporation
against other insureds under the policy. Some policies have expanded the
exclusion to preclude coverage for claims against D&Os asserted by

7

Id., at 41-42.
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bankruptcy trustees or by the debtor-in-possession.8 In determining
whether the exclusion applies, courts may consider the exclusion’s
rationale and refuse to apply the exclusion when the underlying action is
not collusive.9
Increased securities litigation may, in turn, spawn more
coverage litigation regarding the application of this exclusion. Often, in
the investigation of securities fraud, the statements of confidential
witnesses are used in complaints. Many times, these confidential
witnesses are current or former company officers. It is arguable that the
participation of confidential witnesses triggers the exclusion because the
witnesses are or were insureds under the D&O policy. Similarly, carriers
may attempt to use the exclusion to exclude from coverage claims brought
by derivative plaintiffs.
Recently, there have been a number of declaratory
judgment actions filed on behalf of D&O insurers seeking to invoke the
exclusion for claims arising out of FDIC failed bank litigation. For
example, after a bank failure, the FDIC, as the bank’s receiver, filed a
lawsuit against a former officer of the bank. Thereafter, the bank’s D&O
insurer sought a judicial declaration that the Insured v. Insured Exclusion
precluded coverage. The insurer argued that the FDIC, in its capacity as
the bank’s receiver, was asserting the bank’s own claims in an attempt to
recover the bank’s losses.10 Even though there does not appear to be any
evidence of collusive activity, it is uncertain how the court will handle the
application of the exclusion in this context.
b.

Dishonesty Exclusion

Many D&O policies exclude coverage for dishonest,
fraudulent, or criminal acts committed by the insured. Below is an
example of a typical dishonesty exclusion:
The insurer shall not be liable to make any payment for
Loss in connection with any Claim made against an Insured
. . . . arising out of, based upon or attributable to the
committing of any deliberate criminal or fraudulent act by
8

Jonathan C. Dickey and John D. van Loben Sels, Indemnification and Insurance for Directors
and Officers of Public Companies, in STANFORD DIRECTORS COLLEGE, at p. 11 (June 2003).
9
See Bodewes v. Ulico Cas. Co., 336 F.Supp.2d 263, 275-77 (W.D.N.Y. 2004).
10
Kevin LaCroix, FDIC Failed Bank Litigation and the Insured vs. Insured Exclusion, in THE
D&O DIARY (Nov. 9, 2011).
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the Insured if a judgment or final adjudication . . . adverse
to the Insureds establishes that such deliberate criminal or
fraudulent act was committed.11
Some policies exclude “dishonest” acts, while others exclude coverage for
“deliberately dishonest” acts.
While a number of courts have addressed the dishonesty
exclusion, the interpretations vary. Some courts require that the acts
complained of involve willful or intentional misconduct. For example, in
Atl. Permanent Fed. Sav. & Loan Ass’n v. Am. Cas. Co., 839 F.2d 212,
217 (4th Cir. 1988), the Court held that conduct does not rise to the level
of dishonesty if the insured did not act with “actual dishonest purpose and
intent.” Similarly, the Seventh Circuit has held that the dishonesty
exclusion did not bar coverage when the insured acted with “pure heart but
empty head.” Citizens First Nat’l Bank of Princeton v. Cincinnati Ins. Co.,
200 F.3d 1102, 1107-08 (7th Cir. 2000).
Other courts, however, have construed the exclusion more
broadly. The Fifth Circuit has held that a jury’s finding that the insured
breached a fiduciary duty constituted dishonesty because conduct giving
rise to the breach involved intentional wrongdoing. Fed. Deposit Ins.
Corp. v. Mmahat, 907 F.2d 546, 553 (5th Cir. 1990). Similarly, a federal
district court in Wyoming held that no coverage exists under a D&O
policy for a civil fraud claim because fraud “epitomizes the essence of
dishonesty.” Int’l Surplus Lines Ins. Co. v. Univ. of Wyo. Research Corp.,
850 F.Supp. 1509, 1523 (D. Wyo. 1994).
A key issue for insurers considering whether the dishonesty
exclusion applies is whether a final adjudication is necessary. Many
courts have held that the dishonesty exclusion does not apply when claims
are settled before a final judgment because the exclusion language requires
an actual adjudication.12 As a result, some insurers have modified the
exclusion language by removing the “final adjudication” language and
replacing it with a requirement that a dishonest act “in fact” took place.13
11

See Fed. Ins. Co. v. Safenet, Inc., Docket No. 09-CV-7863 (S.D.N.Y Sept. 9, 2011).
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(June 2009).
12

18

Without the “final adjudication” requirement, an insurer retains the ability
to seek a coverage determination in a collateral action as to whether a
dishonest act took place, thereby excluding coverage for the settlement.
c.

Known Loss Exclusion

Many D&O policies exclude coverage for losses of which
the insured knew or could have reasonably foreseen. The exclusion
commonly reads as follows:
It is hereby understood and agreed that the Insurer shall not
be liable for Loss in connection with any claim or claims
made against the Insureds: (a) alleging, arising out of,
based upon, in consequence of, or attributable to facts and
circumstances of which any Insured had knowledge as of
inception and (I) which a reasonable person would suppose
might afford valid grounds for a claim which would fall
within the scope of the coverage hereunder, or (ii) which
indicate the probability of any such claim.14
Instead of attempting to rescind a policy for
misrepresentation, the known loss exclusion provides the insurer with
several tactical advantages. First, unlike rescission, when an insurer
denies coverage based on the known loss exclusion it is not hampered with
the burden of proving materiality and reliance. Rather, an insurer must
only prove that the insured misrepresented the known loss. Second, when
coverage is denied based on the known loss exclusion, insurers do not
need to return the premium as they would when the policy is rescinded.15
d.

Personal Profits Exclusion

When a claim is made that defendants were unjustly
enriched as a part of their conduct, insurers may attempt to deny coverage
based on the personal profits exclusion. A standard personal profit
exclusion provides as follows:
The Insurer shall not pay Loss in connection with any
Claim [against any Insured] based upon, arising from, or in
consequence of an Insured having gained in fact any
14
15

XL Spec. Ins. Co. v. Agoglia, 2009 WL 1227485 (S.D.N.Y. April 30, 2009).
Hanekamp at 309.
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personal profit, remuneration, or advantage to which such
Insured was not legally entitled.16
“Personal” is not limited to natural persons. Rather, it applies to both
persons and corporate entities.
The courts have not provided a bright-line test as to the
meaning of the “in fact” language in the exclusion. On one hand, some
courts have the “in fact” requirement becomes effective with “some
pertinent factual finding” that the insured’s behavior fell within the
exclusion.17 On the other, some courts have required only that the
allegations made against the insured fall within the exclusion.18
e.

Regulatory Proceedings Exclusion

Some D&O policies exclude coverage for claims related to
state and federal regulatory investigations or enforcement proceedings
until someone is charged with misconduct. This exclusion is particularly
problematic given the marked increase in SEC investigations.19
f.

Contractual Liability Exclusions

Similar to the “assumed liability” exclusions found in
liability policies, D&O policies often contain exclusions for contractual
liability. These exclusions may be in the following form:
The Insurer shall not be liable for Loss alleging, arising out
of, based upon or attributable to any actual or alleged
contractual liability of the Company or any other Insured
under any express contract or agreement.20
The focus of litigation with respect to these exclusions in
on the nature of the claims being made as it is often unclear from the
pleadings whether the damages sought actually arise out of a contract.
Further, it is unclear whether the “arising from” language in the exclusion
16
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has a logical stopping point. For example, in GE HFS Holdings, Inc. v.
Nat’l Union Fire Ins. Co. of Pittsburgh, PA, a coverage dispute arose
between a D&O insurer and an individual corporate officer. In the
underlying action, the officer was sued over allegations that he made
negligent misrepresentations as to collateral available to satisfy loans. The
underlying complaint also asserted a cause of action for breach of contract.
The D&O insurer denied coverage on the basis of the contractual liability
exclusion. In the coverage dispute, the officer argued that the claim
against him was actually one of negligent supervision – not negligent
misrepresentation. Nevertheless, the Court indicated that the “arising out
of” language in the exclusion “must be read expansively.” In so doing, the
Court held that because the “allegedly wrongful conduct” was “dependent
upon and in furtherance of” the loan, the loan “provided more than
context: the entire claim was based upon the performance under the
contract.” Because the “allegedly wrongful conduct was part and parcel of
performance under the contract,” the contract exclusion applied to exclude
coverage.21
B.

Negotiating Coverage and Renewals.

D&O insurance policies are some of the most expensive on the market.
The policies are often essential to the operations of a company – especially when
a company is in trouble. Due to the expense and the impact they have on
companies, it is essential that D&O policies are reviewed by coverage counsel.
When shopping for D&O coverage, companies must begin, for obvious
reasons, by examining the financial security of policy underwriters. If a carrier is
not financially able to stand behind its policy when a company and its D&Os are
in need of protection, then the policy is not worth the paper it is written on.
Once a company has decided upon an underwriter, each potential D&O
policy must be thoroughly reviewed to determine the scope of coverage provided
for specific claims. All policies are not created equal. Understanding what is not
covered is essential to a company’s risk management process. When reviewing
potential policies, companies should consider the following:22
How does the policy frame its deliberate fraud and personal profit
exclusions? Some policies exclude coverage only after an actual,
21

Id. at 229.
David White and Shelby Glazer, Why D&O Policies Should be Examined by a Coverage
Attorney, in NACD – DIRECTORS MONTHLY, at pp. 16-17 (Jan. 2006).
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final adjudication of fraud or illegal gain in the underlying lawsuit.
Because so many lawsuits settle before trial, this broad language is
clearly favorable to the insured. The most limited policies,
however, permit the denial of coverage upon a showing of fraud or
illegal gain in the books or records. These limited-language
policies should be avoided from the standpoint of the insured.
Can innocent D&Os lose coverage due to the negligence/fraud of
others? Some policies contain severability clauses to preserve
coverage for innocent insureds. Excess Side-A coverage is nonrescindable for innocent individuals, but not for the company itself.
Severability among individual insureds is important to protect
D&Os.
How will bankruptcy affect the coverage? Once a company files
for bankruptcy, it is not uncommon to see a plethora of shareholder
actions against former management. With many policies, these
shareholder actions can trigger the Insured vs. Insured Exclusion.
In addition, bankruptcy can, in some instances, tie up the policy
proceeds in a bankruptcy trust.
Will the insurer advance defense costs? Generally, D&O policies
do not contain a duty to defend. Instead, D&O policies typically
require carriers to reimburse D&Os for defense costs for covered
claims.
Insureds are usually required to make their own
arrangements for defense counsel, but many policies contain
provisions for advancing defense costs to the insured. The major
coverage issue this presents is the allocation of defense costs
between covered and non-covered claims. Typically, D&O
carriers are required to pay only that portion of defense costs
allocable to covered claims. Under some policies, the insurer is
not required to advance any defense costs unless the parties reach
an agreement on allocation.
In addition to the above considerations, other inquiries should be made,
including the following:23

23
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What is the carrier’s claims-handling reputation? Is the carrier
known for paying valid claims or for challenging coverage and
seeking rescission of policies?
Are policy exclusions negotiable?
Does the policy apply to the investigative proceedings of
government agencies?
How does the policy deal with entity coverage?
Does the policy have allocation provisions, requiring the company
to contribute some portion of settlement amount?
Is there any material difference to primary and excess policy
terms? Are there any potential coverage gaps when the excess
policy does not follow form to the primary policy?
C.

Coverage Litigation
1.

Standing to Sue

Some dispute has arisen as to whether D&O carriers have standing
to sue third parties. Similarly, questions are raised when non-insured parties
attempt to sue the D&O carrier. The answers to these questions vary by
jurisdiction.
In GDF Intern. S.A. v. Associated Elec. & Gas Ins. Services Ltd.,
No. C02-02916CRB, 2003 WL 926790 (N.D. Cal. Mar. 4, 2003), a third-party
sued an insured company and its D&Os for securities fraud. The third-party
voluntarily dismissed the D&Os and received a $10 million default judgment
against the company. Thereafter, the third-party sued the D&O insurer directly to
collect the judgment or, in the alternative, to be named as a third-party beneficiary
to the insurance contract. The court rejected the third-party’s argument that it had
standing to sue as a judgment creditor under California law. California law
provides judgment creditors with the ability to sue liability insurers when a
judgment is secured in an action based upon “bodily injury, death or property
damage.” The court held that a judgment for securities fraud is not a judgment
based on “bodily injury, death, or property damage” and, therefore, the third-party
lacked standing. Further the court held that the judgment creditor was not a thirdparty beneficiary to the contract, noting
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Even though [the third party] would stand to gain from the
contract’s enforcement, it is merely an incidental
beneficiary who would ‘fortuitously’ benefit from [the
insurer’s] agreement to indemnify the insured.
In Litman, Asche & Gioiella, LLP v. Chubb Custom Ins. Co., 373
F.Supp.2d 314 (S.D.N.Y. 2005), Chubb filed a lawsuit against a law firm retained
by an insured officer to recoup its advanced costs. After the officer was found
guilty of criminal fraud, Chubb had refused to pay all outstanding legal fees and
sought to recover the legal fees it previously advanced to the firm. Thereafter, the
law firm sued Chubb directly to recover its outstanding fees. The trial court held
that the law firm had no standing to state a claim against Chubb.
In Federal Ins. Co. v. Harris Farms. Inc., No. C04-04085JSW,
2005 WL 181884 (N.D. Cal. 2005), an insurer sued third-party defendants to
recover improper disbursement defendants received from the insured company
while a separate suit to rescind a policy was pending. The insurer argued that if it
provided coverage under a D&O policy for the acts of its insured, then it was
subrogated to the rights of the insured to recover improper disbursements. The
trial court held that the insurer did have standing until the rescission action was
resolved.
In Old Republic Ins. Co. v. Sidley & Austin, 702 F.Supp. 207
(N.D. Ill. 1988), Old Republic filed a declaratory judgment action seeking a
judicial declaration that the legal fees of an insured’s retained counsel were
excessive. The action was dismissed due to a finding that Old Republic lacked
standing to sue the firm without the insureds being parties to the suit. Under
Illinois law, the court also indicated that the firm could not be sued as a thirdparty beneficiary.
2.

Rescission.

Generally, if a carrier can establish that it relied upon a
misrepresentation in the application and the representation was material to the
In the D&O context, the
risk, an insurer may rescind the policy.
misrepresentations often are based on financial statements incorporated into the
policy application.
In TIG Ins. Co. of Michigan v. Homestore, Inc., 40 Cal. Rptr. 3d
528 (Cal. Ct. App. 2006), an insurer relied on a falsified financial report in issuing
an excess D&O policy. Following criminal and civil suits filed against an
insured, the insurer attempted to rescind the policy based on the falsified report.
24

The court held that the falsified report “was material to the acceptance of the risk
as a matter of law and permitted the rescission.”
In Nat’l Union Fire Ins. Co. of Pittsburgh v. Xerox Corp., 792
N.Y.S.2d 772 (N.Y. Sup. Ct. 2004), an excess insurer attempted to rescind a
policy based on its alleged reliance on a falsified financial statement. The express
terms of the policy indicated that representations contained in the application
were the basis for coverage. However, the insured had not submitted an
application for coverage. Therefore, the court held that the insurer could not
demonstrate that it relied on the financial statements that were not part of the
application.
3.

What Constitutes a Loss.

In Unified Western Grocers, Inc. v. Twin City Fire Ins. Co., 457
F.3d 1106 (9th Cir. 2006), the insureds sought coverage for an action alleging
corporate malfeasance and seeking restitutionary damages. The insurer denied
coverage because the claim sought ill-gotten gains and therefore was not a
compensable loss. The Ninth Circuit held that a label of “restitution” or
“damages” does not dictate whether a loss is insurable. Rather, the question is
whether the claim seeks to recover an amount greater than the money actually
alleged to have been wrongfully acquired by the insured.
In Level 3 Communications, Inc. v. Fed. Ins. Co., 272 F.3d 908
(7th Cir. 2001), Level 3 negotiated a $12 million settlement following allegations
that it obtained stock under false pretenses. Level 3 sought reimbursement under
its D&O policy. The Seventh Circuit held that ill-gotten gains do not fall within
the scope of loss under the policy.
4.

Coverage for Fee Awards to Derivative Plaintiffs.

In XL Specialty Ins. Co. v. Loral Space & Comm., Inc., Slip Op.
01445 (N.Y. Sup. Ct., App. Div., Feb. 17, 2011), a three-judge majority held that
an $8.8 million derivative plaintiff’s fee award was covered under a D&O policy.
However, all five judges held that the D&O policy did not cover the separate
$10.7 million awarded for plaintiffs’ fees in a related action because the policy
did not provide coverage for breach of fiduciary duty claims.
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D.

Scope of D&O Coverage for Regulatory Investigations.
1.

Impact of Dodd-Frank Whistleblower Provisions.

In 2010, the SEC included a number of changes in its Enforcement
Manual, among them a program called “Fostering Cooperation.” The “Fostering
Cooperation” program provides leniency for those who provide evidence to the
SEC and harsh penalties to those who refuse to cooperate.24 The program was
enacted in response to the Dodd-Frank Wall Street Reform and Consumer
Protection Act (“Dodd-Frank”) which provides that:
(1)

eligible individuals

(2)

who voluntarily provide the SEC

(3)

with “original information” about a potential
violation of the federal securities laws

(4)

that ultimately leads to a successful enforcement
action

(5)

may be entitled to a cash reward ranging from 10%
to 30% of the total monetary sanctions, in excess of
$1 million, recovered by the SEC in a civil or
judicial action.25

Whistleblowers are also given incentive to first report potential
violations internally. When a whistleblower does so, he is allowed up to 120 days
to report the violation to the SEC and retain his spot as first in line to receive the
benefits of Dodd-Frank. In addition, all subsequently reported information is
attributed to the whistleblower who first reports internally.26
As more individuals become involved in investigations, either by
cooperating or refusing to cooperate, the need for separate counsel increases. The
SEC has indicated that it will raise the conflict issue in situations involving joint
defense counsel. Robert Khuzami, the SEC Director of Enforcement, recently
stated:
24

Kara Altenbaumer-Price, Will the SEC’s Cooperation Initiatives Increase Defense Costs and
Spur Battles with Carriers Over Separate Counsel?, in THE D&O DIARY (Sept. 13, 2011).
25
See Dodd-Frank Update: SEC Whistleblower Rules in WEIL ALERT: “SEC DISCLOSURE AND
CORPORATE GOVERNANCE.
26
Id.

26

We are taking a closer look at such multiple, seemingly
adverse representations. You will likely see an increase in
concerns expressed by SEC staff in those situations.27
For D&O insurers, the question becomes whether losses associated
with the retention of additional counsel should be covered under the policy.
Insurers typically push for as few counsel as possible in an attempt to lower
defense costs. For insureds, fewer counsel can also be a safeguard against
eroding policy limits by the payment of defense costs.
Due to Dodd-Frank’s whistleblowing incentives, D&O policies
must be reviewed for coverage pertaining to this activity. Many D&O policies
automatically cover employees for securities claims. To ensure that the expanded
coverage does not lead to unexpected problems if an employee becomes a
whistleblower, companies should confirm that the D&O policy has a clear carveback (i.e. grant back of coverage) from the Insured vs. Insured Exclusion. In
addition, the definition of a whistleblower should be examined to determine if it is
broad enough in light of Dodd-Frank -- the carve-back provision should conform
to the definition of a Dodd-Frank whistleblower.
2.

Stand-Alone Insurance Products Covering Corporate
Investigation Fees and Expenses.

Prior to Dodd-Frank, few companies maintained insurance
coverage for costly internal investigations triggered by regulatory inquiry.
Recognizing a gap in this kind of coverage, some carriers have created special
products to address this need. For example, one carrier28 has developed a standalone product to cover a wide variety of corporate investigations. The product
provides coverage for:
(1)

(2)
(3)

Costs incurred by companies in responding to securities
law investigations by a wide array of enforcement
authorities, including investigations triggered by selfreporting;
Investigations of suspected securities law violations
arising from insider trading and financial disclosures;
Investigation response costs including legal fees of
panel counsel and discovery; and

27

Robert S. Khuzami, Speech by SEC Staff: Remarks to Criminal Law Group of the UJAFederation of New York (June 1, 2011), available at
http://www.sec.gov/news/speech/2011/spch060111rk.htm.
28
See Chartis “Investigation Edge” product.

27

(4)

Legally insurable settlement amounts.

Stand-alone policies offer companies a number of advantages. In
addition to the added protection for corporate investigations, monies spent under a
stand-alone policy for investigations will not erode the limits of the company’s
primary D&O policy. Many companies may not be willing to assume the costs of
another policy. If cost is an issue, companies should consult with their carriers
about the possibility of adding investigations coverage to the D&O policies. If
this option is pursued, D&Os should insist companies either (1) purchase
coverage with a sublimit for investigations, or (2) increase the limits on the
existing D&O policy.29
III.

REGULATORY
AND
JUDICIAL
INDEMNIFICATION RIGHTS
A.

PRECLUSION

OF

An Era of Corporate Reform Legislation.

The Enron debacle seems to have given birth to an era of scandals marked
by corporate irresponsibility, investor fraud, accounting irregularities and
regulatory violations. To curb these abuses, two significant federal statutes have
been enacted to compel accountability, spawn corporate reform, punish
corruption, foster corporate responsibility and recover improperly paid
management compensation. That legislative mandate commenced with SOX and
has been more recently advanced through the Dodd-Frank Wall Street Reform
and Consumer Act of 2010 (“Dodd-Frank”). The United States Securities and
Exchange Commission (“SEC”) continues to be on the forefront of rule
implementation and enforcement of SOX and Dodd-Frank. The SEC’s
enforcement schematic over time coupled with key judicial decisions under SOX
is creating a frontal attack on how corporations and their executives deal with
indemnification rights. Consequently, corporations, officers, directors, D&O
insurers and in-house and outside counsel must be mindful of the interplay
between reform legislation and regulatory mandates on the one hand and rights to
advancement and indemnification on the other hand.
B.

SEC Enforcement Action Preclusion of Indemnification.

Historically, the SEC has viewed indemnification for federal securities
laws violations as being contrary to public policy and, hence, unenforceable.
Over the years, that policy has been expressed through various regulations, SEC
29

See Dodd-Frank Update: SEC Whistleblower Rules in WEIL ALERT: “SEC DISCLOSURE AND
CORPORATE GOVERNANCE.
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“enforcement” manuals and judicial decisions that deny indemnification rights to
officers and directors, as demonstrated in part as follows:
Globus v. Law Research Service, Inc., 418 F.2d 1276 (2d Cir.
1969); cert. denied 397 U.S. 913, 90 S.Ct. 913, 25 L.Ed.2d 93
(1970): affirming district court’s refusal to permit indemnification
under § 17(a) of the Securities Act and § 10(b) of the Securities
Exchange Act of 1934. The court cautioned that enforcement of an
indemnity agreement in certain circumstances could “encourage
flouting the policy of the common law and the Securities Act.” id.
at 1288.
17 CFR § 229.510 (1994)
o SEC registrants must acknowledge that it is the SEC’s
opinion that indemnification of directors, officers and other
controlling persons of the registrant for liabilities arising
under the Act “… is against public policy as expressed in
the Act and is therefore unenforceable.”
17 CFR § 229.512 (1994) (The “Johnson & Johnson Formula”)
o

SEC registrants seeking accelerated effective dates of their
registration statements must agree that indemnification
claims for violations of the Securities Act – unless settled
by controlling precedent – must submitted for court
approval.

“The Donaldson Doctrine” (2003)30

30

o

SEC Chairman Donaldson announces that corporate
indemnification of officers and directors under permissive
state laws on claims of disgorgement and penalties in SEC
enforcement actions is bad policy.

o

Was applied to the research analyst conflict-of-interest
cases via consent agreements with defendants who waived
reimbursement and indemnification rights, including any
D&O insurance payments.

Available at http://www.sec.gov/news/speech/spch060503whd.htm.
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o

SEC fines Lucent Technologies $25 million for expanding
indemnification rights to employees.


Lucent and several employees settled SEC civil
enforcement action (May 2004).31 Lucent then
concurrently and unilaterally expanded the scope of
its indemnification grant to other employees who
could be subject to the SEC action.



SEC determined that the voluntary indemnification
expansion was “contrary to the public interest.”32



SEC fined Lucent for “lack of cooperation.”

The Thompson Memorandum (2003)33
o

DOJ directive to federal criminal prosecutors to consider
whether corporations are permissively advancing legal fees
to protect culpable employees and agents, particularly those
who invoke their Fifth Amendment privileges.

o

Memorandum listed several factors for prosecutors to
determine level of corporate “cooperation.”

o

United States of America v. Jeffrey Stein et al., 435 F.
Supp. 2d 330 (S.D.N.Y. 2006); 440 F.Supp. 2d 315
(S.D.N.Y. 2006); aff’d, 541 F. 3d 130 (2d Cir. 2008).


Arose from criminal case against KPMG employees
for fraudulent tax shelters.



KPMG and DOJ sign
agreement, providing:
•

deferred

prosecution

Payment of fines and penalties.

31

Press Release, SEC, Lucent Settles SEC Enforcement Action Charging the Company with $1.1
Billion Accounting Fraud (May 17, 2004); available at www.sec.gov/news/press/2004-67.htm
32
SEC Release No. 2004-67
33
Thompson, Larry D., “Principles of Federal Prosecution of Business Organizations” (Jan. 20,
2003); available at http://www.usdoj.gov/cftf/corporation_guidelines.htm

30

•

Cessation of KPMG prior policy of
advancing attorney’s fees to employees
under investigation.

•

Adoption of new policy to pay fees of
“cooperating” employees that waive their
Fifth Amendment privileges.

•

Cessation of fee reimbursements, if
employees become charged with criminal
wrongdoing.



Court held that government unjustifiably interfered
with employee’s constitutional rights to counsel and
fair trial and ability to mount an effective defense.34



Court
highly
Memorandum.

criticized

the

Thompson

The McNulty Memorandum (2006)35
o

Overruled the Thompson Memorandum

o

Prosecutors cannot consider corporation’s advancement of
attorney’s fees to its employees when government is
making a “charging decision”

o

Exception:
Deputy Attorney General can authorize
consideration of corporation’s fee advancement policy
when advancement plus other factors reveal an intent to
impede a government investigation.

October 6, 2008 release of SEC Enforcement Manual
o

Corporate failure to waive attorney-client privilege in SEC
actions will not be deemed a failure to cooperate with SEC.

o

Corporations will be appropriately credited in enforcement
actions for “cooperating” with SEC.

34

Id. at 435 F. Supp. 2d at 336.
McNulty, Paul J., “Principles of Federal Prosecution of Business Organizations” (Dec. 12,
2006); available at http://www.usdoj.gov/doj/speeches/2066mcnulty_memo.pdf

35

31

o

Cooperation hinges on disclosing key information.

January 13, 2010 SEC Enforcement Manual36
o

Lists new procedures for individuals’ “cooperation with the
SEC,” including:
cooperation agreements, proffer
agreements, “substantial assistance” determinations and
non-prosecution agreements.

o

Did not formally adopt DOJ’s “McNulty Exception”

August 2, 2011 SEC Enforcement Manual37
o
C.

Sets forth analytical framework for evaluating “cooperation
of individuals” and “cooperation tools”

Statutory Clawback Preclusion of Indemnification.

Two key “clawback” provisions of SOX and Dodd-Frank present
significant hurdles to officer and director indemnification rights. Those statutory
hurdles appear to parallel the previously discussed SEC policy that corporate
cooperation with the SEC in enforcement actions and corporations’ payments of
indemnification to officers and directors do not dovetail, as demonstrated below.
1.

SOX Section 304.

SOX Section 304, 15 U.S.C. § 7243(a), compels corporate CEOs
and CFOs to reimburse their corporations for any bonus or other incentive-based
pay or equity-based trading profits that they receive during a statutorily prescribed
twelve-month period, if the corporation “. . . is required to prepare an accounting
restatement due to the material noncompliance of the issuer, as a result of
misconduct, with any financial reporting requirement under the securities laws . . .
.” Section 304(a) operates as follows:
Conduct Involved: a public issuer’s filing of accounting
restatements based on its material noncompliance with
securities laws due to misconduct
Clawback Targets: Public CEOs and CFOs
36

SEC Release No. 2010-6; SEC Announces Initiative to Encourage Individuals and Companies
to Cooperate and Assist in Investigations (January 13, 2010)
37
Available at http://www.sec.gov/divisions/enforce/enforcementmanual.pdf.
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Time Period:
incentive compensation and securities
trading profits realized during the twelve-month period
following the first public issuance/filing of the misstated
financials.
Clawback: incentive-based compensation and stock sale
profits
Culpability: keyed to issuer misconduct; but the CEO/CFO
repay even he/she is not culpable
Nature of Action: SEC action; no private right exists.
Enforcer: SEC
Indemnification Availability: None.
Recent court actions have ruled that corporate indemnification of
officers that must disgorge clawback monies is contrary to public policy and
Section 304’s remedial effect:
S.E.C. v. Maynard Jenkins, 718 F.Supp.2d 1070 (D. AZ.
2010).
o

SEC enforcement action under Section 304 due to
corporation’s accounting fraud.

o

CEO Jenkins received $2-plus million in incentivebased and equity-based compensation.

o

Jenkins was not accused of any culpable conduct or
knowledge.

o

Court held that Jenkins could be forced to disgorge
compensation notwithstanding absence of any
personal wrongdoing.

o

Court also held Supremacy Clause and federal
securities law policy trumped Delaware law that
would have allowed Jenkins to be indemnified on
his disgorgement if he acted in good faith and in his
company’s best interests.

33

o

Court held that Section 304 only requires issuer
misconduct regardless of the CEO/CFO’s conduct.

Cohen v. Viray, 622 F.3d 188 (2nd Cir. 2010)
o

o

38

Arose from DHB Industries’ accounting fraud
scheme.


Derivative, class and criminal actions were
asserted against DHB and its CFO and COO
for accounting fraud.



SEC also brought Section 304 clawback
action against former Chairman and CEO
Brooks.



District court consolidated DHB derivative
and class actions and approved settlement
agreement that providing in part for
indemnification of CFO and CEO Brooks
from Section 304 liability and any judgment
payments thereon.38



CFO and COO found guilty of criminal
conduct.

September 2010: Second Circuit overturns District
Court settlement approval on government’s
challenge, holding that:


Section 304 provides no private right of
action.



SEC alone is sole party that can settle a
Section 304 claim.



Indemnification clause in the DHB
settlement was not binding on SEC’s
enforcement action against CEO Brooks.

In re: DHB Industries, Inc. Derivatives Litigation, 2007 WL 2907262 (E.D.N.Y. 2007)

34



2.

Release and indemnification provisions void
because they would cause an “end-run”
around Section 304 and frustrate the SEC’s
enforcement power.

o

Indemnification would permit individuals to pass
the clawback claim to the issuer and suffer no
penalty at all.

o

Court states that Section 304 imposes mandatory
duty on those persons subject to it, but SEC is
vested with authority under Section 304(a) to
exempt persons from the reimbursement obligation.

Dodd-Frank Section 954.

Dodd-Frank also has a more expansive clawback provision than
SOX Section 304. That provision, Section 954, 15 U.S.C. § 78j-4(b), requires a
mandatory clawback of executive compensation, requiring all public companies
to:
Disclose incentive-based compensation that is based on
financial information that is reportable.
Develop and implement policies whereby – in the event of
a restatement – the issuer will recover from current and
former executives, any incentive-based compensation that
would not have been awarded under the restated financials.
Noncompliance will prompt de-listing of the public issuer.
as follows:

Compared to SOX Section 304, Dodd-Frank Section 954 lays out
Conduct Involved: accounting restatement resulting from
issuer’s material non-compliance with any securities law
financial reporting requirements.
Clawback Targets: current and former executive officers.
Time Period: three (3) years preceding the required
restatement date.

35

Clawback: incentive-based compensation and stock options
in excess of what the restated financials would have
yielded.
Culpability: misconduct of recipients not required.
Nature of Action: unclear.
Enforcer: issuer.
Indemnification Availability: doubtful.
As of the writing of this article, the SEC’s planned release date for
proposed implementing rules for Section 954 is set for November through
December 2011 while January through June 2012 is targeted for adopting those
rules. To date, there are no reported federal decisions on any clawback suits
between public issuers and their executive officers. In light of the SEC’s
historical enforcement policies, its public policy pronouncements and the Second
Circuit’s reversal of indemnification protection in Cohen, the viability of
indemnification rights under Dodd-Frank Section 954 is highly questionable.
IV.

CONCLUSION

In the 1940’s, state corporate legislation departed from the
common law by empowering corporations to indemnify officers and directors
who prevailed in litigation against them. The common law had viewed
indemnification grants as ultra vires action that failed to benefit the corporation.
Consequently, officers and directors were left without reimbursement of their
defensive costs. One could argue that the common law rationale was
counterintuitive, as it likely dissuaded many qualified persons from becoming
corporate executives–hardly a benefit to the shareholders who expected their
corporations to attract and be led by able executives.
Coupled with the statutory changes, the exponential increase in civil,
criminal and regulatory litigation involving corporations and their management
over time created a demand for advancement rights and, critically, for D&O
insurance, which continues to change both to meet its demanding market while it
seeks to limit or exclude certain coverage risks. Overlaid on this evolving
landscape have been the corporate scandals over the last decade that have
prompted the need for major corporate reform legislation, regulations and
government investigations. Yet those laws and the judicial decisions that flow
from them are now in part barring or curtailing the indemnification rights of
36

officers and directors under state statutes, bylaws, contracts and insurance
policies--even in situations where those officers and directors have no culpability.
With these forces eroding the indemnification safety net, corporations, their
shareholders, attorneys and insurers are left to ponder how they will attract skilled
management that can serve shareholder interests and curb the scandals.
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Lessons from the Lorax: Jury Selection in Difficult Cases
By:
John R. Mitchell
John W. Hofstetter
Conor A. McLaughlin
Many of us have read Dr. Seuss’ famous children’s book The Lorax to our children prior
to putting them to bed. The story is a whimsical parable about the virtues of environmentalism,
and it features a variety of lovable characters: the eponymous Lorax – the squat, gnomish hero
of the tale -- who speaks on behalf of all plants and animals; the Brown Bar-ba-loots, who frolic
and play in forests populated with colorful “Truffula” trees; and the graceful Humming-Fish,
who merrily splash about in pristine rivers and lakes.
But, of course, The Lorax has a villain: a mysterious man known as the Once-ler, who is
the caricature of a robber-baron industrialist. In his single-minded quest to further his textile
business, he deforests the world’s population of “Truffula” trees, displaces the Brown Bar-baloots from their woodland homes, and poisons the Humming-Fish with toxic sludge.
If this Seussian tale actually unfolded in our own world, the Once-ler would garner a
dreadful public image. Moreover, both he and his company likely would have to contend with
legions of environmental and mass tort lawsuits. Given the Once-ler’s despicable reputation,
securing a favorable jury on his behalf might seem impossible.
An unsympathetic client can make the difficult art of jury selection even more
challenging for a defense lawyer. This article utilizes The Lorax to illustrate strategies
practitioners can use when selecting a jury to minimize the effects of adverse publicity,
unfavorable opinions of clients, and challenging forums. It also will demonstrate that, with a
well-conducted voir dire, even a cartoonish miscreant like the Once-ler can obtain a fair and
impartial jury.
Step One: identify potential forms of juror bias
Legal experts define juror bias as any “preconceived idea generated by life experience
and social beliefs that accompanies the juror into the jury box.”1 It is axiomatic that juror bias
can cause some jurors to ignore all evidence and decide a case on personal feelings alone. It is
therefore crucial that defense attorneys identify what specific views and beliefs are likely to
pervade the jury pool in order to protect against harmful juror bias and benefit from helpful juror
bias. Doing so will also assist defense attorneys in developing case themes and formulating
questions for voir dire.
For example, it is no secret that some individuals view corporations and their officers in a
generally negative light. In The Lorax, the Once-ler is the CEO of a business that manufactures
and sells “thneeds”, which “everyone, everyone, everyone needs”– frivolous garments crafted
out of the silky leaves of “Truffula” trees.2 This business eventually becomes the Once-ler’s

1

V. HALE STARR & MARK MCCORMICK, JURY SELECTION § 8.04 (3d ed. 1998).

2

DR. SEUSS, THE LORAX 20 (1971).

agent of destruction, wreaking havoc on the environment to the detriment of the story’s
characters.
Given the Once-ler’s actions, it is easy to assume that a jury pool would despise him. Yet
generally, unfavorable views regarding particular clients are much more nuanced and
challenging to predict, particularly where your client is sued in an unfamiliar jurisdiction.
Thankfully, there are tools practitioners can utilize to identify prevailing attitudes concerning
their clients:


Community attitude assessments are typically polls or surveys designed to “measure
attitudes or opinions that exist within a given community and that may influence the way
individuals respond to new information or evidence.”3



Demographic records possess key information that can be used to predict community
member viewpoints concerning specific issues. Census reports, city directories, and
voting lists tend to be useful in providing background information.



Focus groups are collections of individuals, usually from a targeted area. These groups
are brought together to discuss their opinions about a specific subject. The opinions
elicited can be used to gauge potential juror opinions.4



Jury information sheets seek general information regarding a juror’s qualifications for
service and usually contain at least some rudimentary information relevant to prevailing
community attitudes.

Perhaps the defense attorney’s most valuable tool for discerning potential juror bias is the
supplemental juror questionnaire. These detailed forms often are drafted by agreement with
opposing counsel and submitted to the jury pool before jury selection. They can give a defense
lawyer keen insights into each prospective juror’s thoughts and pre-conceived notions.
Questionnaires are especially helpful in situations where the litigants have high name
recognition or notoriety. Each set of questions should be narrowly tailored to fit the specific
facts of the case. In the Once-ler’s case, questions designed to “smoke-out” strong opinions or
personal experiences regarding his company, corporations in general, attitudes about
environmental issues, deforestation, and/or toxic dumping are ideal. Supplemental juror
questionnaires also can be used to explore issues that might be considered too probing or
embarrassing if asked in front of the entire venire.
Of course, directly questioning potential jurors enables the defense attorney to elicit bias
and potentially set up for cause challenges. Thus, it is important to remain flexible and be
prepared to deal with unanticipated forms of bias.

3

Contributed Article, Selecting the Perfect Jury: Use of Jury Consultants in Voir Dire, 14 LAW & PSYCH. REV. 167, 176 (1990).

4

See Id. at 176-77.

Step Two: determine the characteristics of your ideal juror and your nightmare
juror
Once a defense attorney has identified potential attitudes concerning his or her client, the
next step is to identify the ideal juror. Attorneys should craft both “ideal jurors” – hypothetical
individuals highly receptive to their trial themes – and “nightmare jurors” – hypothetical
individuals hostile to their trial message. Determining the ideal juror is even more vital in cases
involving polarizing defendants because neutral jury pool members tend to be in short supply.
Since the Once-ler is the CEO of a major corporation, his ideal juror would likely possess
several characteristics. For example, jurors with business experience are typically more
sympathetic toward corporate defendants.5 In addition, jurors who are both educated and
conservative tend to favor corporate executives in litigation.6 The Once-ler’s “nightmare juror”
would, obviously, possess strong environmentalist views or an anti-capitalist outlook.7
Equally important is stepping into the other side’s shoes and figuring out its ideal and
nightmare jurors. They may be mirror opposites of yours, and they may not. Thinking about the
strengths of the other side’s case, particularly from a juror’s perspective, is crucial. Given the
facts in The Lorax, the Once-ler’s opponent would understandably focus on the environmental
impact the Thneed factories, including deforestation and loss of habitat and pollution.
It is important to note that although generalizations are often helpful in crafting ideal and
nightmare jurors, one should not place too much stock in stereotypes. Each potential juror
ultimately must be evaluated based on his or her own unique characteristics. For example,
although jurors who possess college and graduate-level degrees tend to favor corporate
executives in litigation, highly educated individuals also are more likely sympathetic to proenvironmentalist themes.8 Thus, in the Once-ler case, relying on any one ideal juror
characteristic could prove fatal.
Step Three: develop your theme
The central idea of your case will be the basis for your voir dire questions. A strong
theme will aid in identifying both ideal and nightmare jurors. It is therefore vital that case
themes are fully developed prior to jury selection.
Try to make your case theme as accessible as possible. The more straightforward a
theme is, the easier it will be for potential jurors to grasp it and divulge their opinions. Research
5

Valerie P. Hans, The Jury’s Response to Business and Corporate Wrongdoing 52 LAW & CONTEMP. PROBS. 177, 178 (1989).

6

See Robert A. Clifford, Selecting a Jury of Cynics, Believers, and Others, Litigation News (Dec. 2, 2011, 3:59 PM)
http://apps.americanbar.org/litigation/litigationnews/trial_skills/tips-jury-selection.html. (stating that “Pro-business people
believe in personal responsibility and are defenders of corporate America. . . .. They are informed, educated, and assertive on a
jury.”)
7

See Joseph J. Ortego & Peter S. Massaro, Defending Goliath: How to Represent a Corporation Before a Jury in a Weakened
Economy (2010) (http://apps.americanbar.org/litigation/committees/corporate/docs/2010-cle-materials/02-corporate-americajury-verdict/02a-defending-goliath.pdf).

8

See Matthew E. Kahn, Demographic Change and the Demand for Environmental Regulation, 21 J. POL’Y ANALYSIS & MGMT.
45 (2002)

also demonstrates that potential jurors are highly responsive to case themes that implicate their
personal lives and community affairs.9 Therefore, it is prudent to craft a theme that drives home
the local issues involved in a case.
For instance, while potential jurors in the Once-ler case will certainly be thinking about
his company’s impact on the environment, they also will be contemplating how that company
affects their local economy. A large verdict against the Once-ler’s business might bankrupt the
company, adversely affecting local jobs and dissuading other companies from doing business in
the region.
Rather than confusing potential jurors with an overly scientific or technical case narrative
during voir dire, the Once-ler’s attorney should develop a theme that humanizes the Once-ler’s
company and tells the other side of the story. Doing so increases the likelihood that potential
jurors are not only engaged in questioning, but are actually concerned about the issues at stake.
Regardless of how strong the theme is, no case is perfect. An attorney must be prepared
to address the problems in her case, thus establishing credibility with the potential jurors, testing
the jurors responsiveness, and drawing out potentially biased jurors.
Step 4: humanize your client
Jury selection is the defense attorney’s first chance to mold a client’s image. While
clients like the Once-ler and his company may make this difficult task, The Lorax demonstrates
that all clients possess at least some qualities worth showcasing to potential jurors.
For example, in the story, The Once-ler’s textile operation is a family business. The
Once-ler operates the company with the help of dozens of “brothers, uncles, and aunts.” Thus,
the defense attorney does not represent a faceless corporate behemoth, but a family and the
people they employ – the workers who make the garments we all wear and the people who
design them. Humanizing the company and focusing on the employees who work at the plant
can negate the perception that the company is a faceless oligarchy focused solely on profits.
While the Once-ler himself may not be the best face for his company, one of his
relative/employees might be an outstanding corporate representative. Experts on defending
unpopular corporations suggest “hav[ing] a pleasant and knowledgeable corporate representative
present throughout the course of trial, beginning with jury selection. . . . While it may not be
possible to have a representative beside counsel during the length of the trial, it is important to
have a corporate representative present during voir dire.”10
Some jurisdictions also allow attorneys to present mini-opening statements to the entire
venire. These statements allow the litigants to give better context to jury selection. They also
give the defense attorney another opportunity to frame the jury pool’s perception of his client.
Take time to craft a statement that incorporates your case theme and educates the jurors about the
9

Playing to the Hyper-Local Juror: Successfully Defending Toxic
http://www.doar.com/apps/uploads/enews_archive45_Mar-2011-newsletter.pdf.
10
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central facts of the case. Also include language that addresses and deflects any negative
publicity that may accompany the client. Drive your theme home with potential jurors and set
the tone for the juror questioning.
Potential jurors tend to scrutinize the trial lawyers the same way they scrutinize the actual
parties to the litigation. Therefore, it is also critical that defense attorneys themselves project an
honest, , prepared, and professional demeanor during jury selection. And do not forget to
divulge a little information about yourself, which may help gain the potential jurors’ trust and
respect and make them more receptive to your trial themes. Remember, you are asking these
people to share personal information in front of a group of strangers. It might help for you to do
the same.
Step Five: setting up/defending against cause challenges
Few jurors will enter The Lorax trial without any preconceived notions regarding The
Once-ler’s company. As we’ve discussed, those preconceived notions will be part of the puzzle
of identifying the ideal and nightmare jurors. The difficult task for the attorney will be drawing
the jurors’ preconceived notions out and then formulating the questions to get the desired
responses.
As you all know, the best way to get the jury engaged in voir dire is to make them feel
comfortable. A juror openly expressing dislike for the Once-ler is a good thing, not a bad thing.
You want to approach that juror respectfully and thank him for being honest, thus using that
juror’s openness to make other jurors feel comfortable offering their opinions.11 Most people do
not feel comfortable speaking in a public setting and easing this discomfort can lower this
inhibition. Arguing with the juror who expresses negative views about your client will cause
other jurors, some of whom may be biased against the Once-ler, to keep quiet.
When you are confronted with jurors who admits a bias against the Once-ler, you have to
decide whether the jury can be removed for cause or if you will have to use a peremptory
challenge. Do not ask a nightmare juror whether he can be “fair and impartial” toward the Onceler, because (unless he is trying to escape jury duty) the answer will likely be yes. People tend to
view themselves as fair, and asking this question may obscure the juror’s true bias. The moreeffective technique is ask if the juror might have a difficult time putting aside his negative
feelings toward the Once-ler. Use plaintiff’s counsel having gone first to your advantage and ask
the juror if, based on what he’s heard, he thinks the Once-ler probably is liable. If he confirms
that he does, you have locked in a cause challenge.
The reverse is true for your ideal jurors. If you’ve identified an ideal juror, chances are
the plaintiff’s counsel has identified her, whether through preparation or during voir dire. If the
plaintiff’s counsel has drawn out her bias in favor of the Once-ler, you want to rehabilitate your
juror. Ask her questions to confirm that she will follow the law, that she will be fair and
impartial, that she has not made up her mind yet, and that she will vote in favor of the plaintiff if
the plaintiff meets his burden of proof.12 Your ideal juror has to agree to decide the case on the
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facts, the evidence, and the law as instructed by the judge. If she does, you have forced the
plaintiff’s counsel to decide whether to use a peremptory challenge on a juror she thought she
could exclude for cause.
In many circumstances, it may be difficult to get a judge to agree to your cause challenge.
Some judges are reluctant to exclude any but the most blatantly biased jurors for cause, and may
be even more reluctant in a high-profile toxic tort case. Nevertheless, setting up a cause
challenge on a nightmare juror and insulating your dream juror may benefit you in the jury room.
The other jurors will be more apt to listen to your ideal juror who has demonstrated her
willingness to be fair, and less likely to listen to your nightmare juror who has basically
conceded that he wanted to find the Once-ler liable from the start.
Step Six: make attorney-conducted voir dire a top priority
After drafting numerous witness outlines, reviewing countless depositions, developing
opening statements, and accomplishing every other task necessary to prepare for trial, lawyers
often are tempted to expend minimal time planning for voir dire. Coupled with the growing
tendency of judges to downplay, limit, or conduct voir dire themselves, voir dire is often given
short shrift. Yet attorney-conducted voir dire should be approached as a centerpiece of overall
trial strategy.
Be aware of your jurisdiction’s rules regarding attorney-conducted voir dire. Some
jurisdictions simply don’t allow it based on concerns of judicial economy. Other jurisdictions
leave attorney-conducted voir dire within the sound discretion of the trial judge. Still, ask for it.
There is no substitute to looking into the eyes of a prospective juror to gauge the sincerity of her
answers. Counsel should, at the final pretrial, gently push for the ability to question jurors.
If the judge in the Once-ler case is reluctant to allow attorney-conducted voir dire, try to
persuade her otherwise. Research indicates that jurors are more likely to be candid and forthright
when voir dire is conducted by the attorneys themselves rather than the judge. 13 If the judge
refuses to allow attorney-conducted voir dire, try seeing if the she will at least allow the parties
to submit supplemental juror questionnaires or allow the parties to suggest follow-up questions
to the Court. Doing so will help the parties identify at least some of the more obvious forms of
potential juror prejudice and bias.
Conclusion
Obtaining a favorable verdict on behalf of the Once-ler would be a challenging task even
for the most experienced defense attorney. Determining who will hear the litigants’ stories is
ultimately just as important as the strength of the stories themselves. As Dr. Seuss might say,
equipped with these outlined techniques: “Will you succeed? Yes, you will indeed. (98 3/4%
guaranteed.)”14
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Managing Risks of Trade Secret Disclosure in the Electronic Age
Ralph A. Zappala
Lewis Brisbois Bisgaard & Smith LLP
One Sansome Street, Suite 1400
San Francisco, CA 94104
Digital communication adds to the demands made upon counsel
and insurers. When trade secret and commercially sensitive information
may be at the center of litigation, steps must be taken to protect trade
secret information. Digital storage and retrieval systems are the target of
21st Century litigation.
The following is a brief case of study, based upon hypothetical
circumstances, that serves to highlight the demands on counsel and
insurers when faced with trade secret matters during the course of
litigation.
I.

The Case in Controversy

A notice of claim ends up at the desk of the insurance company home
office, referring to a lawsuit. The lawsuit has been on file for over a year.
The insured is a privately held cable television service company called
Cable, Inc (Cable). The initial lawsuit claimed unlawful commercial
interference against a mid-level sales engineer for Cable. Cable used its
local law firm in Maine to defend the case. The named defendant and
employee of Cable, William Peters (Peters) is alleged to have used an
Internet service provider’s chat room to spread false information
concerning Excessive Enterprises, Inc. (EEI). EEI, a publicly traded
company, acquired M&P Services (M&P) that previously employed Peters.
Peters disagreed with the EEI’s plans for M&P following the acquisition
and he and several other middle management employees, working out of
the M&P office in Hillsborough, Ohio, quit suddenly and before EEI
completed the acquisition of M&P. Cable also operated an office in
Hillsborough. Peters and several of his co-workers decided to quit EEI
and go to work for Cable after Cable’s executives recruited Peters’
manager, Jim Spence (Spence).
Peters is said to have used the internet to pose as an insider at EEI and
he proceeded to make disparaging and uncomplimentary statements
about EEI, its business practices, its investment plans, its Board of
Directors and its Executive Officers. Peters is also said to have used the
internet chat rooms to make statements designed to drive down the price
of EEI’s publicly traded stock and steer customers away from EEI.
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Cable, through its local law firm in Maine, provided defense counsel
for Peters in response to the lawsuit filed against him in Nevada. Nevada
was selected as the place to sue primarily because EEI had its corporate
headquarters there; the Internet service provider was located there; and,
most importantly, EEI’s attorneys had a practice in Nevada.
During the course of the year prior to advising the insurance
company of the suit, Cable’s attorney, defending Peters, produced Peters
for deposition testimony and turned over to EEI Peters’ personal laptop
computer. EEI through discovery also took deposition testimony from
Peters’ co-employees, including Spence, who were also former
employees of M&P.
Armed with this additional information from discovery, EEI filed an
amended complaint, alleging numerous causes of action, including unfair
trade practices, wrongful interference with contract, trade liable, and theft
of trade secrets. EEI claimed that the establishment of Cable’s business
in Hillsborough could not have occurred without the theft of client and
contract information stolen from EEI by Spence, Peters and other alleged
conspirators formerly employed by M&P. Following this amended
complaint, Cable put its liability carrier on notice, and the liability carrier
engaged counsel selected from the FDCC to defend Cable. Defense
counsel immediately removed the case to Federal Court. Cable fired its
former attorney. Peters hired his own attorney, and the case proceeded
with no holds barred. EEI assigned six attorneys to its legal team. Peters
hired the best first amendment attorney he could find, and he was able to
convince Cable’s liability carrier to pay for his defense.
II.

Litigation & Discovery During the First 120 Days

EEI sought $25,000,000 in damages in its claim against Peters and
Cable. EEI was armed with information, obtained by subpoena from
Bahoo, the Internet service provider. The information clearly identified
Peters as the source of disparaging information about EEI. EEI also had
Peters’ personal laptop computer. EEI had its electronic information
specialist scour the hard drive. The result of this discovery was a printout
of every email sent to or received by Peters, including emails exchanged
with co-employees and executives of Cable that were incriminating for
various reasons including the sharing files containing pornographic
information and sensitive commercial information regarding Cable’s
customers.
The case, having been removed to Federal Court, subjected the
parties to all of the rules and requirements of the Federal Discovery
statutes and in particular Rule 26. The depth of discovery seemed without
limits. The amount of damage that could be caused to Cable and its
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customers, business relations and reputation could not be overstated.
Additionally, EEI had considered Cable a potential acquisition target and
was competing head-to-head with Cable in various metropolitan markets
for market share. EEI’s litigation could be described as acquisition of a
target company by means of litigation and attrition.
Cable’s insurer was required to provide a flawless defense while at
the same time avoiding the destruction of Cable by the litigation process.
Cable, convinced that EEI was over-extended, wanted to delay
discovery and trial. Cable believed the current Chairman of EEI would be
replaced when earnings for the company fell off due to poor acquisitions
and business plans for expansion.
Peters, having found the ultimate defender of first amended rights
as it pertains to use of the internet, wanted to have the free speech case
for the 21st Century with his name on it, and he wanted the insurer for
Cable to pay for that process at least to some extent.
III.

The Use of a Confidentiality Agreement

Nothing can be more frustrating to an insurer and its counsel than
having to deal with discovery in Federal Court, particularly when steps are
necessary to protect the confidential information of the defendant insured
in a case alleging that the defendant insured wrongfully acquired trade
secrets. In the hypothetical case of Cable, it was faced with having to
disclose information concerning over 500 customers that were also
customers of M&P and EEI. EEI contended these customers were doing
business with Cable as a result of the wrongful theft of trade secret
information by Peters and other former employees of M&P that went to
work for Cable. The trouble with being sued for wrongfully acquiring trade
secrets is that as the target of that lawsuit is your “trade secrets”. They
become subject to scrutiny by your competition. In this case, EEI and
Cable were in the same market looking for and working with the same
clients and vendors. Attached hereto as Appendix A is an exemplar
Stipulation and Order for Protection of Confidential Information. It is
expensive, time-consuming, confusing, and intimidating to operate under
such a stipulation and order. Without such an agreement, the insuredclient defendant has no means of protecting itself against the loss of
information through discovery that ends up in the hands of the
competition.
IV.

The Discovery Plan

The next consideration has to do with conducting discovery.
Explaining to a Federal Magistrate how information should be removed
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from a hard drive without destroying the integrity of that information is not
easily accomplished. This leads to the added expense and complication
of a court-appointed special master for all discovery matters. Of course,
this cannot occur without approval of the court. There is no guaranty the
court will grant such an order. The parties may find that the magistrates
do not want to relegate authority to a discovery referee for hire.
The next step is organizing and preparing for disclosure of
discoverable information under the very broad and over-reaching provision
of Federal Rule 26. Cable has offices in several cities. The employees
and offices communicate by computer. Customer information is tracked in
no consistent or organized fashion except when it comes time to write an
invoice for services and product. That information is stored electronically
at a mainframe computer at the company’s headquarters in Maine. A
conservative estimate is that if all information was reduced to paper, there
would be 90 banker boxes of documents that would be subject to
disclosure.
It is little consolation that counter-discovery can be directed to EEI.
The cost of photocopying documents downloaded from computers and
identified for the first round of document discovery is equivalent to the
price of a Ford Explorer.
The court’s adoption of the Confidentiality Agreement requires that
prior to disclosure the documents must be reviewed and designated as to
whether or not they come under the Confidentiality Agreement. The same
is true for any deposition testimony taken in the case or any portion
thereof. Cable is not just concerned but scared to death its customer
information; its costing analysis; its competitive bidding procedures; and,
its outstanding competitive bids will be put in the hands of EEI, resulting in
the instant down-turn and demise of Cable’s business. Identifying
documents for designation as confidential and policing EEI for compliance
under the confidentiality order is no small task. From a practical
standpoint, Cable is forced into asking its customers to essentially turn in
EEI for violations of the confidentiality order. (No one on Cable’s sales
staff wants to do this.) There is no solution short of labeling each
document that requires protection under the confidentiality agreement.
This is accomplished by using a transparency with the confidentiality
inscription placed over the top of each numbered document as it is copied
for production and disclosure in response to discovery.
V.

The Computers and Servers

A consultant is retained for the purpose of coming up with a plan for
capturing all relevant information off of all computers and servers. This
requires a protocol, developed and approved by the discovery referee and
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ultimately signed off by the judge assigned to the case. It is the equivalent
of an audit. The computer and electronic data consultants for both sides
are then faced with selecting a neutral third-party electronic data and
computer expert to perform the search of the various servers, desk top
computers, and laptop computers, based on the protocol which turns out
to be a very complex series of names, words, numbers, and characters
that would reveal information about clients, customers, witnesses,
transactions, bids, projects and products that have allegedly been stolen
by Cable as a result of its use of wrongfully obtained commercial
information. Managing this process in many respects is impossible. Both
companies are now on the verge of destruction. They are tying up their
staff and resources for the purpose of discovery while at the same time
potentially alienating customers by asking them to take sides in the
dispute between EEI and Cable.
VI.

Law and Motion

What would litigation be without motions to compel and the
hearings on motions for protective orders? Attached hereto as Appendix
B is an example of a motion for protective order to prevent discovery from
going forward until after a discovery plan has been adopted that will take
into account all of the challenges of the litigation, including adopting a
confidentiality order.
Next, there is the challenge regarding protected speech that Peters
is compelled to pursue in his own defense. Attached hereto as Appendix
C is an example of a motion, designed to strike claims allegedly arising
out of wrongful interference with commercial relations on the grounds that
the communications were a lawful exercise of protected speech.
On October 15, 2003, the First District Court of Appeals for the
State of California certified for partial publication the opinion in the case
Barrett v. Rosenthal, 112 Cal.App.4th 749. This case discusses how libel
and slander occurs on the Internet, and how the courts have struggled to
apply new legislation and old judicial concepts in an effort to balance
protected speech against the rights of individuals and companies not to be
maligned in cyberspace.
Required reading for the cyber litigant is the Communications
Decency Act of 1996 and the Barrett decision.
VII.

Conclusion

When it comes to litigation involving trade secrets, the impact of the
electronic age cannot be overlooked. The most mundane commercial
disputes where trade secrets and sensitive commercial information come
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into play may lead to a massive exploration of numerous sources of
electronically stored information. If there is a workable approach, it begins
with defining the area of discovery in very specific terms. The court or
discovery master must be persuaded that the plaintiff should first
demonstrate credibility in the process. This may be accomplished through
a step-by-step discovery plan that initially limits discovery to a specific
claim. Next, the court needs to examine the results of the initial discovery
to see if the disclosed information supports the specific claim. If a pattern
can be established that discovery approved by the court or magistrate
reveals little or no probative information, that pattern may be used to
convince the court to further limit the discovery plan. At some point,
attrition may take hold, and the case may go away.
In the hypothetical matter of EEI, it turned out that most if not all of
the allegedly fabricated and demeaning statements about EEI and
attributed to Peters turned out to be true, and EEI suffered a terrible
financial downturn. EEI had to consider and then accept a nominal
settlement amount rather than incur the cost of regulated discovery. The
pacing of discovery prevented EEI from using the litigation to financially
pressure Cable into selling out to EEI. The cost of continued discovery
could not be justified by EEI and EEI could not convince the court it had a
legitimate purpose for demanding millions of pages of documents and the
contents of countless computer servers and hard drives in view of the
adverse public disclosures that were embarrassingly similar to the
remarks allegedly made by Peters on the Internet. EEI had to abandon
the litigation and focus on earning money the old fashion way. As part of
the settlement, Peters, EEI and Cable were all bound to a non-disclosure
agreement preventing any public comment on the case.
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[Intro]
Melting the Ice
Twenty-five years ago, I was invited to provide my first training in communication and
persuasion to a group of trial lawyers. Two of the things lawyers in that first group told me are
things I still hear from attorneys today: “I have to appear as credible as I can,” followed closely
by “How do I get jurors and other folks to talk to me more?” There was, and always will be, one
answer to both questions: rapport, or the connection between individuals communicating well, is
both the source of greater perceived credibility and the key to getting people to open up.
The proven source of connection—rapport—between people in any situation turns out to
be an unconscious matching of behaviors between us, known as mirroring. Momentarily
adopting something in the other person’s demeanor, like head or body leaning, arrangements of
limbs, voice tone, pace or volume forms a basis for better connections between us. I’ve been
teaching lawyers the complete technique for using mirroring to confirm a connection with any
listener or decision maker since facing that group back in March of 1984. However, it wasn’t
until just recently that neurologists around the world were able to prove what we’d been doing
actually works. It works as well or better than our trainees consistently attest to from results
within in their own practices.
With the recent discovery1 of mirror neurons and their role in engaging attention— even
empathy—from your listeners, twenty-five years of training for our attorney clients have been
validated—after the fact—by the brain scientists. (Thank goodness, those attorneys and their
clients didn’t have to wait.) Mirror neurons are nerves in the brain associated with both starting
actions and with responding to actions seen (or vividly imagined) in another. We all know we
each learn how to act like human beings primarily by mimicking each others’ behaviors. What
wasn’t always clear were the particular brain mechanics that make that mimicking possible. In
addition, we didn't understand how those mechanics maintain an active, sometimes crucial role
in communication, influence, and relationships throughout our adult lives.
Science has finally confirmed this skill to be the single most powerful persuasive tool you
can use in litigation, negotiation, mediation, or in court. What other skill offers you the chance to
invite your listener to switch from a posture of reticence or suspicion to an inclination to help
1
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you persuade them? It is as close as we can come today to delivering the “magic bullet”
attorneys have been seeking to improve the level of influence they can have with almost anyone,
in virtually any venue.
But it’s a little nerve-wracking to learn and use this technique, because consciously
directing your communication efforts into territory that has always been relegated to nonverbal,
“intuitive” responses will cause some discomfort for almost anyone. If you want to melt the ice
for the people you wish to persuade, first you’ve got to break through it for yourself. The reports
we have received of remarkable success—beginning with the first lunch break at that first
group—have consistently shown the effort to manage your own discomfort is very well worth it.
This essay, originally released in the MetaSystems newsletter, News From the Mental
Edge, Summer 2000, was reprinted in Trial, October 2000.

Reflections on Mirroring:
Mirroring, Attention and Persuasion
“We look for similarities in differences, and differences in similarities.”
—Santayana
“Hello in there!”
“Am I coming through?”
“Is this registering?”
Before a trial attorney starts to guess whether a listener has received a message the way
she or he wishes, the question is more basic: is the listener available to receive the message at
all? Plenty of lawyers are familiar with the sensation of staring into wide-open eyes, fearing that
the minds behind them are focused far from the point.
We can all ask for, direct, or even demand someone’s attention. But the truth is that
paying attention is not a wholly conscious activity. We cannot demand attention at will, politely
or not. Volume won’t always capture it—ask the parent of a small child. Proximity won’t
guarantee it—people staring you in the face can still forget every word before you finish
speaking. A flash of a cufflink can send a juror off on some reverie, despite the juror’s honest
efforts to focus. Noise can keep you from holding your mind still to watch and listen—ask
anyone ever distracted by a dripping faucet. Even a physical sensation like an itch or a sore back,
can totally turn attention away from the intended object at unpredictable moments.2
If your clients’ case story needs full and focused attention for a listener to see and hear it
compellingly, I suggest you connect first nonverbally, then verbally—the way the brain forms its
most vivid memories and compelling responses. The alternative is to risk offering factually and
legally eloquent messages which fall on deaf ears and glazed eyes.
It turns out that the way we all connect, when we do, is always, without fail, at the
nonverbal level first. What does that mean? Very simply, a part of your mind picks a part of my
behavior to mimic. When I see and sense that, a part of my mind responds in kind by matching
that same or some other behavior, such as a posture, gesture, or head tilt. Sounds spooky at first,
2
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but just pay attention and you’ll start seeing and hearing it everywhere. Mirroring as a technique
takes advantage of this ubiquitous exchange of behaviors that goes along with other than
conscious attention to set up and confirm a person’s responsiveness, without having to ask for
her attention out loud.
By observing yourself and others you can quickly establish that the greater the focus on
someone’s message, the more unconscious behavioral mirroring happens. This natural habit of
adopting some behavior from whoever has our attention happens everywhere, with everybody.
You can use this habit to almost instantly direct the focus and confirm the quality of your
listeners’ attention at any time.
Mirroring appropriately is as easy as one, two, three:
MATCH SOME POSTURE, GESTURE, TONE, FACIAL MOVEMENT, RATE, PITCH OR VOLUME OF
SPEECH.

Do this a couple seconds after he or she displays the cue or immediately as

your turn to speak comes up in a conversation. You won’t need to keep it up for more
than five to seven seconds. But always be sure in situations where you are not “taking
turns” and waiting to respond that you allow a two- to four-second pause, out of
courtesy to the decision maker’s mental process.
NOTE THE LISTENER’S RESPONSE. Not what he/she says, but rather how each unthinkingly
reacts to your mirroring. Though the reactions take many forms, like a particular hand
or foot movement, common responses include increased eye contact, head
movements similar to nods, and turning the corners of the mouth.
FEED BACK THAT RESPONSE YOU JUST NOTED AS PRECISELY AS POSSIBLE. Without this
step, you have not established an exchange of communication and you won’t be able
to confirm the level of attention you seek.
So, imagine sitting down to start a deposition or a negotiation, or standing to start voir
dire or an opening statement. You look at your listeners as you always would, say whatever
preliminary phrases as you always would, but, just before you begin, you do something
deliberately you’ve let unreliable chance to handle up till now.
Start seeking out a posture in your listeners (leaning in, back or turned partly sideways), a
gesture (head tilts, hands or feet arrangements, eyebrows lifted, and so on), a tone of voice or
pattern of speech (faster, slower, more words or less than your own “norm”). Then match that
behavior in your physical output as you begin the oral part of the communication.

Within a couple seconds, the other person responds. Most typically (though not always),
the person responds in one of three ways: increasing eye contact, movements of the head, or
movement of the lips. Avoiding the temptation to waste a second interpreting their response (is it
a smile? Fear? Annoyance? Attraction?) This turns nonverbal communication back to an
unproductive conversation with yourself. Forge ahead. Note the unconscious response your
mirroring got. Then, carefully feed that reaction back, now mirroring for a second time in just a
few seconds.
Assuming you’ve seen what you thought you saw, and matched their responses well, a
remarkable thing happens. That slight turning up of the lip becomes twice as broad, or the little
tipping back of the head turns into three distinct up and down moves, or the little cant of the head
to the left becomes twice as steep, or quickly straightens completely. Whatever response you saw
the person have to your first mirroring, as you feed it back exactly as it appeared, it somehow
gets “amplified” or altered by their inner process. Some part of their mind knows to isolate on
that particular response, the one you feed back just after they displayed it, yet their head picks
that one reaction over all the others they could spontaneously have in that moment, and changes
that one right in front of you.
Altering that particular behavior, without any conscious will or awareness, turns out to be
a reliable indicator that you’ve set up a connection. That connection is outside conscious reach,
and the person sitting across from you has confirmed it. Yet, under ten seconds has passed.
“Your Honor,” you say as you stand to approach the bench during pretrial motions. You
notice and match a slight tip of the head to the judge’s right, as you walk forward. Halfway to the
bench, in response to your first mirroring, the judge raises his chin slightly, twice. About to reach
the bench, you feed back this dual response to your first reaching out. Almost immediately, the
judge bobs his head back farther than before, and dips his chin just slightly, two times—
amplifying his initial response, reacting to your acknowledgement.
You may not win the motion, but you have forged the connection for future responses,
and the odds go up along with the level of unconscious rapport you continue to work to build.
By matching the listener’s responsive movement or sound, you offer the other person a
chance to demonstrate his or her full attention. If you have it, the person will alter or amplify the
response (head movement, hand movement, voice tone shift, eye focus, or facial expression) you

just carefully fed back. All this happens outside conscious notice, but not without their full
attention. You can do all three steps in less than ten seconds, while talking about other things.
This technique of mirroring is primarily responsible for my career working with trial
lawyers. It was in the early 1980s, after mirroring a well-known opposition expert in deposition
for a medical negligence trial that John Carey, former president of the Minnesota Trial Lawyers,
asked me to try teaching these techniques to some attorneys. He noted that when he used
mirroring, each deposition answer the doctor gave became more detailed and forthcoming.
Ultimately, the opposing counsel took the expert aside and reprimanded him for volunteering too
much information and helping the plaintiff. This expert had successfully confounded plaintiff’s
attorneys in many prior cases. The only difference from all prior depositions was that here, John
had started sitting a lot like the expert, while tracking and showing some respect for the
responses that little effort kept getting him.
Leaning My Way
Mirroring or matching some part of the behavior of your listeners is the most effective
means available to capture and then direct full attention. The three-step technique takes about ten
seconds, does not depend on any spoken words, and yields a far more complete connection to the
listener’s mind than spoken messages alone.3 That is because mirroring allows you to approach
people at the same mental level of the flashing cufflink, the errant noise and the sudden itch.
The connection, often called rapport, is active in the mind before pre-existing biases,
values and beliefs come into play. By mirroring a listener’s mannerisms and then his subsequent
reaction, to confirm his unrealized amplification, you can establish a connection with him that
invites his full attention, though he may be consciously predisposed to disagree with your words.
If you approach a listener with some respect for the real nature of attention and its primarily
unconscious, and then conscious, layering, any listener will offer you the full range of his or her
attention despite conscious biases. Do not expect the same attentiveness if you fail to mirror
before offering up your words.
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Mirror neurons and their effects were discovered at the end of the 1990s. Ever since then, science has shown you
can capture much more than someone’s complete, undivided attention. The almost undisputed proof today is that
mirroring, done to the level of full rapport, actually invites empathetic responses from some of the most consciously
opposed listeners.

Here’s how New Jersey trial attorney Tom Vesper recently described such an encounter
at deposition:4
In a case involving a defendant previously deposed by my cocounsel described to me as the most stubborn, hard-to-understand
witness he’d ever deposed, mirroring worked a “miracle” of
clarification. The defendant’s prior deposition read like a bad
Tarzan script: “me defendant, you lawyer.” I decided to re-depose
this individual, disregarding my co-counsel’s caveat that this was a
waste of time. I was warned that he was a former Nazi...who didn’t
understand English, was difficult to understand, and was basically
like talking to a wall. I arrived at the deposition early, and even
before it started or the defense attorney arrived, I greeted the man.
He stood and formally bowed to me. I formally bowed to him. I
immediately commenced mirroring as I got him a cup of coffee.
He sat down, folded his arms across his chest and leaned forward;
so did I. He then took the oath after which he placed both hands on
the table, and we were off...
This defendant, who had expressed difficulty in understanding
basic questions at his first deposition immediately admitted to me
he had taken several days to prepare his written answers to
interrogatories as best he could with his wife. He also quickly
admitted that he had performed an installation contrary to
manufacturer’s instructions [and] further [admitted] he had never
gotten the manufacturer’s instructions. At a time when the project
was nearly over, he took them to the general contractor (another
defendant in the case)...and was told by the general contractor to
“ignore them!” Obviously, defendant’s counsel and defense
counsel for the contractor were stunned at the flood of information
pouring out to me through this presumed “Berlin Wall.”
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Vesper said rapport which the mirroring generated led the defendant to give more honest
and detailed answers that went well beyond the scope of the questions. At one point, the defense
counsel tried to stop him from answering a question by grabbing his shoulder. The defendant just
pulled away and continued talking with the object of his full attention.
Reading Mirroring Among Others
It is not always necessary to use mirroring directly to reap benefits for your client. Often,
just watching ordinary mirroring among others—in negotiations, in meetings, or in the jury
box—can provide a great deal of valuable direction for your efforts.
I made this point to a room of attorneys attending an American Association for Justice
(AAJ) National College of Advocacy course a few years ago. I’d introduced some nonverbal
techniques, including mirroring, to the group that morning. In the afternoon, we gathered in a
large, semi-darkened room to watch a mock jury deliberation on closed-circuit TV—sans sound.
While the audio glitch was being fixed, the attorneys and I observed the group selecting seats
around the table before beginning deliberations.5
The lawyers were all experienced at trials and interested in the deliberations, but were
getting a bit bored from the delay. One lawyer said, “Hey, Eric, tell us what they’re thinking!” to
the delight of a couple of his colleagues. Several lawyers seated near me turned to look. I spoke
to four of them seated in front of me, still facing the silent screen.
I can’t tell you exactly what they’re thinking, but I can tell you
this. The woman in the gray coat (Ms. Gray Coat) will be the
person to direct all the activity. The young man across from her (a
law student, we had been told by the organizers of the event) will
probably be suggested as the nominal foreperson, but he will still
defer to her directions. The woman to her immediate left will be
the one to talk first on most subjects (Ms. Me First). The younger,
dark-haired woman directly across from Ms. Gray Coat will
typically speak last. The older gentleman to her left will have to be
prompted for any contributions, and Ms. Gray Coat will have the
last word announcing a consensus, after which deliberations will
come to a quick halt, all within five minutes.
5
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Shortly after, the sound returned, and over the next forty to fifty minutes, as each
predicted response appeared, the four lawyers would turn and stare at me. Later, they said they
were most impressed not that the information had been advertised, but that I had gleaned most of
it from watching the jurors speak about things like soda pop and seating arrangements. The
lawyers assumed, as we are all prone to, that the subject matter of a discussion somehow controls
the outcome. We presume that concepts drive our interactions: “Tell us what they are thinking so
we may know what they will do.” More often, it’s, “Watch what we do to learn about our
thinking.”
What drove my guesses about the mock jurors was what they did without ever thinking. I
looked for the connections they advertised, the alliances those predicted, and the sequence in
which the group introduced and subsequently disposed of the topics. I could see the connections
by watching who was mirroring whom—and when. The sequence of when each person
consistently shifted posture or gestures after someone else showed the order in which people
would most likely speak when deliberating. And the way Ms. Gray Coat invited people to speak
or to stop simply by moving the focus of her attention, without necessarily speaking, told me
who would be directing things once we could again hear the conversation.
The lawyers made an assumption to which we are all prone: figuring the subject matter of
what we talk about somehow controls and directs our experience and its outcomes. We presume
our conscious thoughts drive our interactions: “tell us what they’re thinking,” so we’ll know
what they might do.
When I was observing the jurors, however, what I watched was what I teach any lawyer
to observe; what they were doing without thinking. What gave me the most valuable information
about their likely directions were things they wouldn’t be conscious of even if they tried.
First Things First
During voir dire, and through a trial, effective trial attorneys try hard to reach jurors’
conscious thinking. They endeavor to use plain English, they use common analogies, and they
try to establish strong verbal anchors for major points.6

6

Those anchors, visual or verbal, become cues to hold certain case story frames in place; that collection of frames
repeatedly delivered in sequence eventually evokes a theme.

Texas attorney Jim Perdue suggests a smile is one of the most powerful tools a lawyer
has when facing jurors. A smile moves the attorney away from the most verbal and conscious
ways of communicating a client’s message and toward the more powerful nonverbal forms of
communication. Smiles sit right at the border between conscious efforts to capture attention and
all other means.
When testing perceived measures of rapport, communication researcher Frank Biernieri
and his associates found that postural and gestural mirroring provided the strongest indication of
connection between people. Interestingly, they found that study subjects whose job it was to rate
the strongest factors associated with rapport discounted the importance of mirroring compared
with smiles, proximity, and eye contact, among several options. Mirroring was, by far, the most
effective predictor of connection.7
Biernieri’s study shows the inverted reality between what people expect to be effective
and what truly is when making connections. The more easily a listener consciously appreciates
an action, the greater the expectations we hold for that action’s success. People easily appreciate
the conscious message that smiling passes. But, you can access a greater share of people’s
attention if you respond to them in line with how their attention actually functions outside
conscious thinking.8
What will the effort to mirror judges, witnesses, and jurors get for you and your client?
At the very least, it offers full access to their focused, undistracted attention. This level of
attention is the one where impressions, the first part of judgments, reside. Most of the life
experiences that a person uses to appreciate your message also reside here. To get this level of
attention, you must start at the nonverbal level and move down to the words.
Mirroring offers advantages to trial lawyers in many ways. Hundreds of attorneys I’ve
trained across the country can confirm that in deposition a little mirroring goes a long way
toward getting longer, more detailed, and even strategically harmful (to the opposition) responses
from both expert and lay witnesses.
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Judges can—and have—been engaged by mirroring to the point they refer to “hearing”
arguments actually delivered by purely nonverbal means. An attorney using mirroring let his
opponent rant and rave on a motion while he simply matched the reactions of the judge. The
judge denied the motion, saying, “I’ve heard from both of you...” Also, you can help witnesses
and clients to present their stories more effectively if you spend your preparation time working
with their full undistracted attention. Then, in court, you can actually help them regain that
sharper focus using the same technique when they begin testifying.
Who's Responding?
Mirroring allows you to track responses. Jurors sometimes adopt the postures and
gestures of certain people in the courtroom with whom they’ve developed connections. They
don’t just mirror their fellow jurors. Although not confirming agreement or affection, this signal
does confirm who currently has that person’s less-divided attention. In one of my earliest posttrial interviews, one juror repeatedly modeled the actions of the plaintiff’s attorney when
describing his “private” thinking process in arriving at a plaintiff’s verdict.
While reviewing the video, I was fast-forwarding and rewinding the whole forty-five
minutes and noticed a curious thing. Three different times, the young man leaned far forward,
shoved both arms out from his shoulders bent at the elbow (as if grasping an invisible barrel),
knit his brows, and sharply nodded a couple times. Slowing the replay down on just these three
vignettes, I discovered the first was a congruent replay of the plaintiff's attorney in opening and
closing describing the bad act attributed to nurses in the E.R. The second was a comment about
what other options this plaintiff-leaning juror thought the defense should have explored before
jumping to a negative conclusion about their patient. Most revealing, the last time he did the
whole outraged plaintiff's lawyer “package,” he had nothing to do with recounting the facts at all.
The words spoken were all about the juror’s private decision making process, but the body
looked exactly the same as the first time he mimicked the attorney’s claim the nurse just assumed
this lady was doing drugs, justifying the hospital’s later mismanagement of their obstetrical
patient. How he said it revealed far more than what he said—and who he was following.
Who’s Following Whom?
When we observe mirroring among jurors over time, it often shows us a sequence in
which people respond repeatedly to things they hear and experience. That order almost always
transfers to the jury room when they begin deliberating. Knowing the predilections of jurors,

such as who will probably speak first, second, and last, can provide a wonderful chance to craft
your case presentation to take advantage of that sequence. For instance, in the earlier example, if
you could see that Ms. Gray Coat’s friend on her left would lead each subject after observing the
order of the group’s mirroring. You knew what the hot-button biases and issues were for her in
voir dire. With that information, you could form some pretty strong guesses as to which portions
of the case story she might bring up first in deliberation. If those portions are not your particular
strengths, you might want to shore them up more strongly in opening and during testimony along
the lines of Ms. Me First’s prevailing biases. Or, before it’s too late, you could choose to offer
different, stronger parts of the case, cast to be more appealing to someone with those attitudes
(revealed during voir dire), which can help strengthen the story in another, related area. At a
minimum, you would know what you would have to communicate, with whom and when. How
exactly to go about it depends on the specifics of your case, your presentation style, and your
witnesses.
When dealing with biases, knowing which juror is more likely to fully attend to which
other jurors offers you a priceless chance to frame, suggest and reinforce alterative biases to one
or both parties. This framing and suggesting allows you to overcome some of the jurors’
prevailing leanings in deliberation.
For example, after watching who shifted first, second, third, and so forth in a focus group,
I had a strong idea who would direct the deliberations. So, even though the rest of the panel had
some strong conservative leanings regarding suing doctors, one young man was able to bring his
beliefs out early. This man believed in personal responsibility and felt that the doctor failed to
“do all he could to protect the patient.” This shifted the tenor of the whole panel’s discussion.
The person who had followed him most nonverbally spoke up next, and she also used the
preventability language. So did the person to speak after her (who was mirroring the first
woman, who was following the young man). Naturally, in court, it will be you or a witness who
addresses the people the others are following, along lines they’ve declared important in voir dire
or on their questionnaires. Having that sequence to observe can be of tremendous value, and the
sequence is there to use in every single case. Mirroring is a naturally occurring phenomenon
present in almost every human interaction.

Targeting One Particular Juror
By mirroring both a witness and a juror in proper sequence—juror, then witness, then
back to the juror—you can actually invite a witness to “target” select pieces of testimony to a
particular juror, assured that the particular juror will have his or her full attention on that specific
piece of the witness’ message. You mirror the juror as you begin your question, passing to the
witness as soon as you see a response. Then, as the answer is about to start, having mirrored the
witness through the middle and end of the question, you are ready to “throw” the attention
you’ve captured from the person on the stand back to the person whose attention you confirmed
at the start just as the answer begins. But now you are confident that you have their full,
undivided collected attention, instead of just hoping that they are looking in the right place. So,
imagine connecting the “Mr. More Science” juror who wants only measurable, objective
evidence on the cause of harms with the expert witness you brought to provide it. As the expert
is on the stand, you see that Mr. More Science, the one who revealed concrete, objective, and
measurable evidence is a big factor for him during voir dire, is leaning forward with his head
tipped a little to his right.
This witness can give him what he wants. As you approach the key subject in your
questions, standing near the far end of the jury box still facing your witness but turned toward the
jurors, you tip your own head, just as Mr. More Science has his tipped. Without even meeting
your eyes, within a couple seconds, Mr. More Science straightens his head and purses his lips.
You immediately follow suit, as closely as possible, while the witness answers the previous
question. The juror purses his lips more, and juts his chin forward, straightening even more in
response to your efforts. Mirroring accomplished.
Moving forward a step or two till you’re almost even with Mr. More Science, you now
match your witness’s shoulder tilt, and he responds by tilting his head as well. So, you feed that
back, and he then amplifies the reaction, dropping his shoulder and head a bit more, while you
say, “Doctor, please tell the jurors what the objective, measurable evidence here draws you to
conclude?”

As you speak, you don’t just do the usual, vague hand wave toward the jury box that
always accompanies attorneys’ asking a witness to “tell the jurors” something. Frequently, I’ve
seen lawyers wave at the ceiling and, depending on the level of witness rapport, the witness’
gaze will often fly right up there, actually breaking juror contact, instead of improving it.
No, you draw a hand in front of you, chest high, with a finger slightly pointed, and drag
the witness’s focus (now fully committed to you) directly to the face and eyes of Mr. More
Science, who also is still intently focused on you. In the world of nonverbal communication, you
may as well have said, “Please tell my friend in seat #3 here, exactly what he most wants to hear,
Doc.” And, he will proceed to do just that. With both of them having just confirmed they’re
putting the full force of their other-than-conscious facilities into the exchange.
Is that choreography complex? Yes. Are attorneys who've practiced these techniques
doing it every week to some great effect? Oh, yeah.
Enhancing Witness Presentation
After capturing a witness’s attention by mirroring, you can more effectively invite that
witness to enhance memory and intensity in their recollection.
Your witness on direct exam may need help to view the scene of the hospital room again,
in his own mind, so that he can give a more detailed and compelling description. But, you’ve
learned he is not only a man of few words, but also uncomfortable on the stand. When you have
confirmed a more fully engaged rapport, by waiting till you see (or sometimes hear) the
amplified or altered response he chose without any conscious direction, you can use this greater
level of rapport he’s given you to help him present himself at his best for his one chance on the
stand.
As you see the amplified response as the last step of mirroring, you say, “What is the first
thing you can see as you walk in that room, Bob?” but you also help him “see”, nonverbally. Not
only are your hands up, palms out, slightly above mid-chest in a visually-leading gesture, but
your eyes meet his and you then draw yours (and his) up and to his left, where they must travel to
most directly access his visual memories.
For each question that follows, you stay engaged and continue to help him sort through
his own references, starting with the images, and moving into the sounds of the bedside alarms
going off, the conversations he had with the nurses and his wife, and, finally, the feelings he had
at the time. Each time, you draw his eyes in the direction where accessing sights, sounds or

sensations is most easily accomplished, while using words and gestures he’s automatically got
linked to those sense systems already.
Current research on mirroring alone, without any added aid from sorting out sensory
biases and reference experiences, shows the person you’ve engaged is up to six times more likely
to take just a verbal suggestion. Imagine how much more responsive they can be where the
exchange doesn’t have to be reduced to words, but can stay at the primary level of our nonverbal
“dance” of rapport.9
You can step up from basic engagement, as powerful as that can be, to start weaving
sight, sound and sensations all together, inviting any witness’s eye movements to areas where he
or she can more easily recall information or emotional responses. Eyes up and to the left, for
most people most of the time, garners remembered sights. Eyes up and to the right, on the other
hand, tends to foster constructed or imagined images. Each of the three major sensory systems
has eye positions, advertising which one each person happens to be indulging at any given
moment.10 If you mirror a witness, she will tend to follow you even more than she otherwise
might. By looking up and to her left when you ask for recollections of sights or images, you can
nonverbally invite the witness to improve both the quality of the memory itself, as well as that of
its subsequent expression in court. (Of course, the process can work to inhibit memory retrieval
and expression if you invite a witness’ eyes to search for information through an inappropriate
access point.11) Over time, this practice automatically heightens your awareness of these and all
other movements any human being may make.
A woman is reluctant to describe an assault. A man is reluctant to describe the experience
of the loss of his child. A doctor won’t describe his process at the time of the operation in vivid
terms. An expert is prepared to distract jurors with deflected, distorted testimony. These are all
people whose performances rely on their ability to get better or worse access to what’s already in
each of their heads. By forging a more complete connection with their whole mind, not just
relying on lip service (“I’d like to ask you a few questions, if you don’t mind Doctor…”), you
9
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can use any number of verbal and nonverbal techniques to help—or inhibit—their efforts. With
the assault victim and the Dad who's had the loss, make these efforts first in prep sessions, not
during testimony.
Small steps and short, general questions are preferred at first. For example:


“Before anything happened, what did you see?”



“You eventually had to go back home. What do you recall as you stepped inside?”

If the nonverbal channel is strong, you don't have to form your questions brilliantly to get
the job done.
If you first confirm the witness’ full attention by mirroring, an array of methods for
helping him tell the truth most effectively are much closer at hand. If you use mirroring well, you
can begin to confirm within seconds whether you have gained or lost a witness’s, judge’s, or
juror’s full attention to upcoming parts of any message.
Mirroring with Demonstrative Visual Aids
If you wish to be more effective in using demonstrative visuals and verbal phrases—also
known as anchors—to strongly condition decision maker associations with certain story points,
then capture and confirm the viewer’s full attention before you use the demonstrative aid or the
key phrase.
Let’s say you want to invite decision makers to reinforce the phrase “unnecessary risk
with people’s safety.” You can balance the verbal with the nonverbal levels of communication to
most likely imbed that phrase where you most want it to reside. To do this, confirm their full
rapport before you mouth that phrase in voir dire, in opening statement, or at the top of your
mediation presentation. Then sort your delivery to show the image of that risk first. Then, lead
people towards their auditory systems as you go.
If the “needless risk” scene is a trucking dispatch center, a construction site contractor’s
trailer, a product design team’s conference table, a nurses’ desk in the Neonatal ICU, it makes no
difference. Knowing how to grab someone’s full attention, and then confirm their engagement
with you before you try to invite them to anchor “unnecessary risk” to that scene in their own
minds is what makes all the difference. Otherwise, you may plant the verbal seed on mental
rocks.

When you establish that connection first, it makes a big difference for the person
receiving your message. Likewise, when you use any other communication or persuasion
techniques, you are more likely to succeed if you’ve first worked to invite the person’s full
attention. Without applying mirroring before trying these techniques, your chances of failing rise
rapidly even with simple skills like rhetorical questions or rule-of-three groupings. The lack of
this level of rapport is quite often the cause of failures at reading reactions in your listeners.
Here’s an example: A plaintiff’s attorney familiar with mirroring and other nonverbal
techniques devised a pattern for use with opposing counsel or adjusters’ one-on-one settlement
talks. He would establish the starting negotiating positions, mirror the opposition, feed back the
nonverbal response and then wait until he saw or heard the change confirming their more
complete connection. Then he would ask a question, usually phrased, “Is that all you’ve got?” all
the while suppressing all voice inflection and advocacy.
A fly on the wall in that room, might first see the plaintiff’s attorney tip his head, drop a
shoulder, or raise his brows to match that part of his opponent’s behavior, showing respect for
the other person nonverbally. A couple seconds later, there would be some nonverbal sign from
the opponent in response to his mirroring effort. Most commonly, the opponent’s head or lips
would move or the eyes would make more direct contact, although there are dozens of other
responses to being mirrored, including reliably consistent movements of one hand or one foot,
for some people.
Noting what response he got, the plaintiff's lawyer would carefully mirror that behavior,
whether from eye, hand, lips, foot or head, and wait. If the other party is actually engaged—in or
on the way to full rapport—that particular response behavior being fed back will get
unconsciously changed, usually by being amplified or expanded in some way. The foot moves
twice, the tipped head tips more, the bobbing head bobs bigger and faster, and so forth. That
would be the cue to ask the big question.
Having confirmed the person’s engaged attention before asking, he had the best chance to
read a response focused on the subject under discussion. Knowing something about his
opponent’s signals for agreement and disagreement (which he noted earlier in conversation), he
would listen and watch as the answer came out. If he observed a sufficient mismatch between
words of agreement and the nonverbal signs of denial, he would just sit silently. The opponent
typically filled the silence—in the atmosphere of focused, complete attention—with a higher

settlement number. Then everyone would relax and talk some more until the attorney began the
routine again.
Over time, he’d found he could predict the final amount his opposition would offer by
proposing a few numbers and watching the nonverbal reactions to each. But these predictions
were most accurate only if he’d been careful to mirror well, first.12
Many failed attempts at reading veracity, along with many other persuasive techniques,
come down to the lack of focused attention—on both sides of the communication—that
mirroring can easily provide.
Shattering Myths
There are many myths about rapport and how to use mirroring to promote it. First is the
myth of likeability. It is an outgrowth of the presumption that impressions spring from conscious
verbal sources. Many attorneys still believe a juror has to like him or her for the juror to agree
with the lawyer’s positions at trial. Yet most attorneys have heard post-verdict comments like
“You really were the far better lawyer. It’s too bad that you had such a lousy case, ‘cause I really
wanted to vote your way. Can I have your card?” Conscious factors do not always drive
judgment, just as they do not drive attention. The likeability many lawyers deem essential to
success is primarily a position people express consciously. It shows up in surveys after the fact,
rather than during decision-making.
Another myth about building rapport through mirroring is that the responses involved
somehow show both dominance and submission. A person who follows your gestures or postures
in court is assumed to somehow be submitting to your control. This presumption shows a
misunderstanding of what mirroring is all about. As Dr. Paul Lisnek and I wrote, in Courtroom
Power, 13
You will notice when you begin to use mirroring that people will
appear to be following your every move. In fact, many people who
train professionals in mirroring consider this their goal; that is,
until you can demonstrably “lead” someone into following your
behavior, you have not established sufficient rapport... This
interpretation ignores a critical fact about matching and mirroring
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behavior—that humans are almost constantly following one
another’s behaviors, postures, and stances. It appears that a human
primate will match some of the behaviors of any other person in
the vicinity, as long as that primate perceives no major threat.
Another myth is that rapport between people implies agreement. Just because you’ve
invited and successfully received someone’s full attention (and maybe more) does not mean they
must agree with you, submit to you, or even like you. A person can cheerfully hate you, yet still
discover themselves attending astutely to your message. Later, during deliberations, the same
juror may find more of that message memorable, if not more compelling, despite his or her
personal bias.
The confusion comes from the still popular presumption that we drive decisions
consciously. Once you set that bias aside, related assumptions about impressions, rapport and
mirroring will likewise fade.
Common worries about using mirroring include “getting caught” and “forgetting what I
was going to say.” In the former case, just acknowledge that indeed you were sitting or standing
as the other person was, but omit the fact it was deliberate. “Why, so I was. What do you know.”
Then pick something else to mirror and start again. In the case of forgetting your place, take a
breath and your thought will come back to you just as it does when you’re not practicing
nonverbal techniques.
“What if the other person turns away?” is another common fear. That turning would
constitute the response at step two of the mirroring process. Step two is their reaction to your
first matching of some behavior of theirs, which you must feed back to finish step three of the
mirroring process. Step three confirms that the listener received your message, by amplifying or
changing what the receiver felt back in step two. So, if you mirror someone and that person's
immediate response is to turn away, your job then will be to turn away exactly as the listener did.
At that point, about half the people who turn away from you will turn right back.
One comment I frequently hear after a lawyer tries mirroring in deposition (the best
practice arena of all) is, “She wanted to tell me her entire life story.” If you want this to stop, at
some point just mismatch a behavior and she will tend to find someone else to focus on.

Though you can easily prove that unconscious mirroring occurs naturally, some people
will still insist that using this natural response mechanism to capture someone’s attention is
somehow artificial. Attorneys who would never question showing conscious attentiveness will
quickly question this allegedly manipulative way of inviting full attention. While open to any
verbal devices to tell their client’s story in the most compelling way, these people balk at a fiveto ten-second nonverbal way to ensure their listeners are ready to do just that—listen and watch.
Where to Mirror
Following are just a few suggestions of where you can use mirroring:14


ON FIRST MEETING WITH A CLIENT, to build a connection, gather more complete
information, and avoid offering a distracted face.



ON SUBSEQUENT MEETINGS, to get higher quality responses to questions, build the
habit of connection, and focus your own attention.



ON SPEAKING WITH OPPOSING COUNSEL, to fix your attention on their reactions
instead of own preoccupations, and better read those reactions accurately for both
present and future communications.



WHEN DEPOSING WITNESSES, to encourage more complete responses, read their
reactions and any major shifts, and be more certain you’ll catch those shifts.



WITH ANYONE IN YOUR OFFICE with whom you need to pass and receive messages
as efficiently as possible, regardless how busy you may each be.



WHEN PRESENTING TO MEDIATORS, ARBITRATORS OR OTHER PARTIES in negotiation
or ADR settings to confirm their attention at the outset, at each critical stage, and
at the conclusion of your presentation. In addition, mirroring helps you keep your
own attention tuned to their reactions.



WHEN EXAMINING POTENTIAL JURORS to better encourage responsive answers.
Mirroring helps you fix your full attention on them and model that attentiveness
for others in the box.



WHEN EXAMINING WITNESSES ON DIRECT EXAMINATION, when working with that
witness and a particular juror with whom you want their statements to register, or
with the judge for the same reason.
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WHEN EXAMINING WITNESSES ON CROSS-EXAMINATION, to draw and direct their
attention, or work with the jury members to quickly pull their focus toward you.



WHEN SITTING AT COUNSEL TABLE, working with a witness, a juror, your client, or
the judge, depending on whose focus you need at what time. Mirroring helps you
keep yourself from losing track of the flow of the messages as your audience
receives them.



IN OPENING AND CLOSING, when working with jurors as well as the people at your
table. You can draw and direct focus to the boards, people, or verbal points you
wish to fix strongly in the juror’s minds, while keeping your attention better fixed
on your messages’ receivers.



WHENEVER YOU HAVE AN ENCOUNTER WITH SOMEONE LASTING LONGER THAN A
MINUTE.

You will have the skill available without great effort when you need it to

avoid repeating your current habits without thinking. Using mirroring helps you
become sensitized to the physical way in which you put yourself across at any
given moment.
Developing skills in behavioral communication has double-edged benefits. Mirroring,
you’ll find, works the same on both sides of the communication. Just as you can use it to invite
the complete attention of the other person, so will yours be committed briefly to them. That full
attention can last anywhere from thirty seconds to several minutes, but with minds being
constantly active, it will not last forever. Mirroring at three moments—at the outset of a
communication, just prior to its critical points, and at its conclusion—is a rote, three-step method
to ensure productive results. You will discover that this skill far surpasses eye contact as the
most common method of soliciting rapport. Anyone who has ever spent time staring into vacant
eyes in the jury box can attest to this.
Decisions, Decisions
It seems like we should just be able to tell ourselves—or someone else—to attend to
something and have it happen immediately, without distraction. That’s because in normal
circumstances we can direct or invite enough of our own attention to accomplish whatever task
we’ve undertaken. But legal persuasion is not a normal situation.

Judgments start with impressions. Impressions start with attention to both the messenger
and the message.15
Judgments are formed first by an impression, filled in with
reactions to stored reference experiences and only then justified
from one of an abundant supply of rationales. It is not proven that
jurors reach their conclusions by the end of opening statements,
but even if it were, developing fluency with other aspects of
communication would be even more important... It is the portion of
people’s minds outside conscious awareness that lawyers must
address, because that’s the portion that develops impressions.
Addressing that part of the mind is as easy as one, two, three. Why bother? Because, first,
you have to get their attention. Then you match and note their responses and feed it right back to
them. And finally—you just stop engaging and start persuading.
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The Virtual Cocktail Hour
Using Social Networking to Market Your Practice
As social networking becomes interwoven into the fabric of our lives, it is
becoming more than just a means to reconnect with old high school friends or post
photos of our last vacation. More and more, lawyers are using online tools to market
their practices. By now, most of us have become familiar with Facebook. Many of us
use it to stay abreast of what’s going on in the lives of our family and friends. Many of
us follow one or more blogs, where we get our news, entertainment or legal updates.
Many of us have signed onto Linkedin, have updated our profiles and have connected
with a few or more colleagues. And some of us have even signed up with Twitter, and
follow colleagues, friends and possibly comedians, politicians or celebrities. We have a
sense that these tools could not only help us pass the time, but could also help us
develop our practices, and market our firms. But how?
This article will provide tips on how to use blogging, LinkedIn, Twitter and
Facebook to socially market yourselves and your practices. For purposes of this article,
we assume you know the basics of these platforms. We are not here to tell you what
they are. Rather, we are here to provide you practical advice on how best to use them
so that others can learn more about you, your practice and your firm and help you build
relationships which one day may develop into referral sources. We hope that after you
read this article, you consider exploring these platforms and consider using them as part
of your firm’s overall marketing strategy. The following are some tips to keep in mind.
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Blogging
1.

Pick a Niche Topic. Choose a topic that strikes a balance between

appealing to the largest possible audience and focusing on a niche area that you are
knowledgeable about and that will draw traffic.
2.

Keep the blog name simple.

Simple and direct are the best when

naming your blog and selecting a web address.
3.

Content. Professional, well-written blog posts will help you build your

name as an expert in your niche area.
4.

Include Your Bio. Create an "About” section to highlight your skills and

background and promote your law practice.
5.

Post Regularly. Regular posts will keep your content fresh and draw

more readers to your blog. Daily posts are ideal but hard to maintain when you are
busy. As a general rule, one to three blog posts a week will keep your blog fresh.
6.

Write posts on the weekend and publish during the week. There is no

reason for writing blog posts when you are most busy. You can relax on the weekend
and come up with several posts and publish them later.
7.

Break down complex topics into multiple posts. A great way to blog

about a complex subject is to write a series of blog posts on the same topic.
8.

Promote your blog via social media. In LinkedIn, update your status

every time you post something to your blog.

In Twitter, tweet the headline and

shortened URL of your latest blog post.
9.

Use analytics. To make sure that your blog continues to grow, keep track

of statistics through an analytics package. Some blog software comes with built-in stats,
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but

you

can

also

install

programs

such

as

Google

Analytics

(www.google.com/analytics). These stats will tell you how many visitors frequent your
site, as well as insight on the search terms that are bringing traffic.
10.

Steer Clear of Giving Legal Advice. Stay away from giving legal advice

or from giving readers the impression that an attorney-client relationship was formed.
11.

Become a resource for journalists. A successful law blog can even

transform lawyers into the go-to experts for journalists.
12.

Gain prominence on Google. Blogs with well-written content tend to

rank high for relevant search terms on Google, thus increasing your visibility.
13.

Make it personable. Personality and a strong voice is a cornerstone of

every successful blog.
14.

Keep it short. There are no fixed rules on how long or short a blog

posting should be, though they should generally skew toward shorter.
15.

Use headlines that entice and summarize. Blog headlines should be

treated like newspaper article headlines, attracting the reader’s attention.
16.

Writing guest articles for another blogs are also a great way to make

your blog popular within days.
LinkedIn
1.

There are over 120 million users of LinkedIn and thousands are joining

every day.
2.

Facebook is geared for general social communication, while LinkedIn

is intended for business networking.
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3.

LinkedIn allows you to find out who knows who and then use those

connections to reach out to people.
4.

Optimize Your Online Presence. Joining sites like LinkedIn optimizes

your online presence. For instance, when someone googles your name, your LinkedIn
profile will pop up in the search engine results.
5.

If you just use LinkedIn alone, it will do nothing for you. You must

follow-up on connections you make electronically with personal connections, either by
telephone or preferably in person.
6.

Clients and potential clients are increasingly using LinkedIn. For this

reason, whether you like it or not, you must compete on LinkedIn.
7.

The first step is to create a solid and appealing user profile. People

you don’t know, who can give you work, may look at your LinkedIn profile and may
never look at your biographical section on your firm’s website. For this reason, your
LinkedIn profile must be thorough and inviting. It must describe you and what you do in
a way that will attract the type of clients that you want to attract. When picking a tone for
your profile, remember that this is your first “virtual” impression. At a minimum, add your photo,
resume, relevant experience, objective statement, and contact information to your profile.

8.

One of the appealing aspects of LinkedIn is that its software figures

out, based on your current contacts, who else you may know or may want to know and
suggests that you invite them to connect. You can expand your network by following-up
on this by inviting those people to connect with you.
9.

Build Your Connections. Use LinkedIn to build a network by creating

connections with registered users. There are second degree connections (a connection
from a direct connection) and third degree connections (a connection of a connection
4

from a direct connection). Use connections to gain an introduction to someone you
wish to know through a mutual trusted contact.

LinkedIn’s gated access approach

ensures trust, so that contact with any registered user requires either a preexisting
relationship or the intervention of a contact.
10.

Who to Connect with. Start by making connections with coworkers,

friends, family, other attorneys, etc.
11.

When you are invited to connect, consider whether the connection

is a viable and helpful one to you. If so, personalize your acceptance and try to
follow-up with a telephone call, lunch, a cup of coffee, etc.
12.

Give recommendations to contacts whom you would recommend if a

colleague or friend called and asked you about them.

Often, they will write a

recommendation in return.
13.

If you are working on a big case or a big issue, tell people that by

“sharing an update.” Link articles and court documents to your profile. Make your
profile interesting and constantly refresh it.
14.

Join LinkedIn groups. Examples of useful groups on LinkedIn: FDCC;

DRI; your college and/or law school alumni group; local bar associations.
15.

Start a Group. Any LinkedIn member can start a group. If you start a

group, you can target and assemble the specific type of people you would like to gather
in one place. As the creator, you are the center of the group, and you will be able to
send all members email messages about upcoming events, moderate group
discussions, and select key news sources for the group to review.
16.

Consider writing a blog on LinkedIn.

5

17.

Save Time. Once you get set up on multiple social media sites, link your

accounts. If you do this, there is no need to post multiple updates on multiple social
media sites. For instance, LinkedIn has a feature that allows you to link to your Twitter
account, so that you can automatically post your tweets as your LinkedIn status, and
vice versa.
18.

Events.

Create, advertise, and learn about events on LinkedIn.

The

Events page on your LinkedIn account will even provide you with a set of event
recommendations based on your location, industry, and network.
19.

Edit your web site links. You can add up to three links to your law firm’s

web site, bio page, blog, Twitter page, or any other web link you deem important to add
to your profile.
20.

Create a Company Page for your firm. All employees of your firm who

have a profile on LinkedIn will automatically be attached to your Company Profile page.
Your page can not only give a brief summary of your firm, but in the “products and
services” area, you can list and describe your practice areas and create links to your
website for more information.
21.

Observe Ethical Practices. Although LinkedIn can be a powerful tool,

you must be observant of ethical considerations that can arise through your use of it.
For instance, do not state “specializing in BLANK law” because it violates MRPC 7.4,
stating: “A lawyer may communicate the fact that the lawyer does or does not practice in
particular fields of law. A lawyer shall not hold himself or herself out publicly as a
specialist.”

This is just one instance of the ethical impact that LinkedIn can have on

professional ethics.
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Twitter
1.

Pick a handle. The best options are your full name or a variation of it, a

combination of your name and your company, or a combination of your name and your
industry. This will help brand your social media presence. Also, keep in mind that with
a 140 character limit on tweets, that a short and sweet handle will save you valuable
cyber real estate.
2.

Who to follow.

Start with companies, colleagues, friends, family,

affiliations, and places around your community that you like.

The more people,

businesses, and organizations that you follow, the more follow requests you are going
to get. For the legal community in particular, check out JD Scoop’s “Who to Follow” list
and add yourself to that list.
3.

Use Twitter Search. Twitter Search is similar to Google search. Type in

your search request and the Twitter Search engine will find conversations on that topic.
Use this tool to find more leads on who to follow.
4.

When to Tweet. According to MarketingGum.com, posting between 9

a.m. to 3 p.m. increases your chances of attracting traffic. The best time? Between 1
p.m. and 2 p.m.
5.

How often to Tweet.

According to HubSpot, the average number of

tweets per day is 4.422. And those tweeters with the highest followings tweet 22 times
per day! Of course, you should aim to strike a happy medium so as not to inundate
your followers.
6.

Create. Create or share content and information, such as breaking news,

important news stories, upcoming events, resources, interesting observations, industry
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trends, articles, blogs posts, valuable website content (articles, practice area
information), etc.
7.

Engage. Engage in two-way conversation by direct messaging,

mentioning others and retweeting information of value to your target audiences.
8.

Show your area of expertise. Post links to articles and cases that are

pertinent to your area of expertise and that you think your followers would find
interesting. Comment on these to start a dialogue. Part of using Twitter is to market
yourself by showcasing your area of expertise. Moreover, when others are searching
for that topic, your conversation will come up which will increase your online presence.
However, be cautious not to dole out legal advice and inadvertently create an attorneyclient relationship. Stick to the facts and point people to where they can find more
information.
9.

Tweet when you upload a new blog post or update your website.

Many of us use multiple social media platforms. If so, be sure to notify your Twitter
followers when you update your blog or website. Not only will you increase traffic to
your blog or website, but you will give your followers an opportunity to retweet your post
to their followers.
10.

Ask for help.

Twitter is a great way to ask for referrals and

recommendations. Use it to ask for recommendations on products, services, people,
and expert witnesses. If you don’t want the question that you are asking to be public
knowledge, then you can privately message another Twitter user and ask a question
that way.

8

11.

Be helpful.

Answer questions, respond to other’s remarks, and be

involved in helping others and creating relationships. However, as mentioned in Tip 6,
avoid doling out legal advice as you do not want to inadvertently create an attorneyclient relationship.
12.

Invite followers to an event. Is your firm or local bar association hosting

an event or seminar?

Use Twitter to invite your followers to it to increase your

audience.
Facebook
1.

Facebook above all else. Social media strategist Lara Wellman

proclaims that if you only have time or resources for one online marketing tool, let that
be Facebook. Facebook provides the best value for your time. It has 500 million daily
active users, with more than 50 percent of them logging onto Facebook on any given
day. Furthermore, the average user is connected to 80 community pages, groups and
events.
2.

Do not use a Facebook profile page. Generally, neither Facebook policy

nor Facebook users appreciate businesses being represented by individual profiles.
Profiles are personal and not conducive to making connections with individuals for
business and marketing purposes. Especially considering that personal profiles
normally require “friending” (with the exception of the new subscribe button feature),
signifying that the public would have to share their personal information in order to have
access to the profile.
3.

Fan pages over groups. Fan pages or “pages”, are the best form of

advertising on Facebook—better than with groups. Facebook pages provide more
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options and important features than the latter, including a shortcut URL, extra
applications, visitor statistics, event creation and invitation, and advertising functions.
Furthermore, pages are more accessible, being searchable by people who are not
Facebook members, and more visible on users’ individual profiles.
4.

Have an introduction page. One important tool made available by pages

is the “landing page” application, which is the first visual that visitors see or are greeted
with when coming to a firm’s page for the first time. It is like a welcome page. It provides
a platform to use stimulating visuals, present a slogan and/or request that the visitor
“like” your page. A business can have 40 to 50 percent more conversion with users if
they have a landing or welcome page in place.
5.

Control your output. Regardless of the tool you use on Facebook, it is

important to not bombard your “fans” or “subscribers” or connections with information. It
is recommended to keep the firm’s posts at no more than 1 to 2 per day. On the other
hand, it is also important to stay active and visible—attempt to provide at least one
update every day.
6.

Provide value to your followers. A firm can share a variety of content

through Facebook, as long as it offers value. Post articles written by your firm or by
others pertaining to new developments in the law or recent influential cases—any
content that has some utility or interest for the user. A firm’s postings do not all have to
be original content from their own business and do not all have to relate to your
business either.
7.

Do not give legal advice. As a follow-up to the former point, make to only

share general information about the law. Never offer fact-specific comments and do not
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make recommendations. It is best to have an easily visible disclaimer statement on the
Facebook page to the effect that any content provided by the firm is not to be construed
as legal advice.
8.

Show other facets of the firm. A Facebook page should not be a more

concise version of a firm’s website. Use the opportunity to show a different dimension of
the company, one that we would not see from the website. Post photos or videos from
firm staff functions, charity events, or television appearances. Showcase the firm’s
involvement in the community or advertise upcoming events. This helps humanize the
firm and give users more incentive and opportunity to interact online.
9.

Engage. Get your followers to interact with you and your page. Ask

questions. Respond to answers, comments or posts, and reply in a timely manner. The
more that users engage with a page, the more the page will re-surface onto users’
feeds, hence increasing its visibility.
10.

Do not consolidate Internet tools. The content provided by your firm on

Facebook should be unique. Having Twitter, blawg or website updates automatically fed
into the firm’s Facebook stream is impersonal and may not sit well with your followers.
Consolidation decreases the sense of effort and presence on the firm’s part.
11.

Bring it home. Above everything, ensure that you are leading your fans

and connections to your website—the home base. The firm’s Facebook page is not to
act as its website. The ultimate purpose of the Facebook page, as well as other social
networking tools, is to link back to the firm’s home.
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12.

Create

a

polished

profile.

Write

about

your

professional

accomplishments, but also include some personal items that may help others connect
with you.
13.

Make Friends.

The key to Facebook is “friending.”

Once you join

Facebook, you can import your email contacts and add them as friends.
14.

Know Your Privacy Settings. Facebook is the site where professionals

find that their social lives and their professional lives blurring.

If you plan to use

Facebook professionally, carefully monitor your privacy control settings, including who is
allowed to view your profile and tag you in photos, in order to maintain a professional
image. Social media is about being authentic and personal, but on this site especially,
you must be observant of the image you are projecting.
15.

Groups. Similar to LinkedIn, Facebook also has Groups. Search groups

and join one that interests you. If you search for a group and can’t find it, start a group
yourself! Any Facebook user can do so.
16.

Use the Newsfeed. Once you have decided that you will use Facebook

for professional purposes, consider how frequently you would need to post status
updates. If you post regularly, it means that even if your friends are not visiting your
page every day, they will see your status updates in their newsfeed.
17.

Promote events. Use Facebook to promote your firm or bar association’s

next event by creating an event page. Invite your friends, and let them invite their
friends. This is a great way to increase turnout.
18.

Share your stories. Add Facebook’s Like bookmark link to your blogs,

web pages, and articles so that readers can Like them and share them with their
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friends. To take this a step further, you can either import blog posts into Facebook as
“Notes” or you can post a status update linking to your blog. Any of these strategies will
widen your audience.
19.

Interact with others. Socializing is the key to Facebook - you can initiate

conversations by contributing posts to a group, starting a new topic on a discussion
board, or posting to another member's Wall. If you see it's a friend's birthday from their
profile, send them a quick "happy birthday" message to break the ice and reconnect.
20.

Investigate. Use Facebook to investigate opposing counsel and Plaintiffs’

behavior and whereabouts. All you need is a name or email address to locate someone
on Facebook.
21.

Mix it up. To cultivate relationships on Facebook, you must provide a

value, and not merely use it for self-promotion. Your updates should include a solid mix
of links to relevant content, responses to friend’s questions and conversations, new
conversations, and your news and updates. This is the key to making and keeping
relationships on social media.
22.

Extend

relationships

outside

Facebook.

Once

you

begin

communicating with other members, see if you can't find opportunities to build the
relationships outside of Facebook - maybe a lunch if you are in the same city. The key
is to be consistent and patient, instead of expecting immediate results.
23.

Tech Tip. If you have a friend that posts too frequently for your taste, you

can unsubscribe from their status updates. To do so, hover your mouse over the top,
right side of their post, until a downward facing arrow pops up. Left click on the arrow
and click “unsubscribe.”
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24.

Ethics.

Use of Facebook can present ethical dilemmas for attorneys.

Avoid friending people who might be potential conflicts of interest and soliciting clients
on Facebook.
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The Best iPad Apps for Lawyers
I.

INTRODUCTION: IPADS

Let’s be honest: it’s difficult to talk about this topic without sounding like
an Apple ad. We’ll try not to.
iPads are the greatest devices ever. If you don't have one yet, you should
go out and buy one. (Well, that doesn’t sound like we were trying very hard.)
But seriously. This product did not exist in the marketplace two years
ago, and in less than two years has become ubiquitous. Check out these figures,
which reflect cumulative sales through the date indicated:
April 3, 2010

first sale

April 5, 2010

300,000

April 8, 2010

450,000

May 3, 2010

1 million

May 31, 2010

2 million

July 21, 2010

3.27 million

Sept. 2010

7.5 million

Jan. 18, 2011

14.8 million

March 2011

19 million

June 2011

25 million

As of this writing, at least one expert projected that Apple will ship 47
million iPads in 2011, up from 14.6 million in 2010. The same expert forecasts
that Apple will sell 148 million iPads in 2015. The Guardian, "IPad to Dominate
Tablet Sales until 2015 As Growth Explodes, guardian.co.uk, September 22, 2011.
There's a good reason for this. The iPad isn't just "cool," it is also very
useful. The iPad has created an entire sub-industry of software developers who
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spend their time trying to come up with programs that will allow people to use
their iPads in more and more ways.
Fortunately for us, some of those programmers have come up with great
programs (or "applications," or "apps") that can make lawyers more productive,
efficient, and just plain better at what we do.
Although we don’t recommend it, some might consider iType2Go to be a
tool that will make lawyers more productive. This app uses the camera in your
phone (or iPad 2 or later) to let you “see through” your device while texting, so
you can walk or drive “safely” while texting! Isn’t that great? Here’s a screen
shot:

Here are our real favorites.
II.

OUR FAVORITE APPS
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A.

Jump

Presented by Brett Preston
Jump is a remote desktop application: when you log in, it turns your iPad
into your work computer. The screen of your iPad looks just like your computer
monitor at work, and through this program you can access virtually anything that
you can access from your work computer.
Here’s a screen shot of my iPad in the Jump app:
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Some of the ways in which this application is useful: access and work on
documents in your document management system; access documents imaged in
litigation support programs; "drag and drop" e-mails to their proper places in
your document management system as you review them (rather than having to
do so when you return from your trip); perform legal research as you would from
your work computer; access applications that are only present on your work
computer (such as firm financial software, conflict checking software, etc.).
Cost: $14.99. The developer says you don’t need tech support to install it
and make it work, but it’s advisable to do so.
B.

Sugarsync

Presented by Mike Shalhoub
Sugarsync is a neat free application. It synchronizes folders and files
from one computer to other computers, your iPad, and your iPhone, and allows
you to share files and folders with others. It has a feature that is 'Dropbox'-like
called Magic Briefcase. Files you put into the Magic Briefcase are then synced
between the places that you would like them to be. It also allows you to access
your documents through its password protected web site. Walter Mossberg, the
technology editor for the Wall Street Journal calls it "by far the best solution” for
synchronizing files across multiple computers.
Sugarsync complements Dropbox and other free Cloud storage
applications. The advantage of Sugarsync is that it will synchronize, replicate,
and/or share as much or as little of the existing file structure on your computer
as you like. (This is subject to size restrictions, however. You get 5 gigabytes
free. There are monthly subscriptions available for more storage if you need it.)
For example, if you have folders on your hard drive for individual cases with sub
folders for legal, depositions, medicals and the like, Sugarsync lets you select
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certain folders for synchronization and/or sharing.
You then can either
download the material to your iPad (a file at a time or a folder at a time) so that
it is always available whether or not you have an Internet connection, or not – so
you do not use up storage space on your iPad – and leave the folder or
document 'in the cloud' until you need it.
In short, this app permits you to keep files and folders that you select
synced between your office computer, your home computer, and your iPad. It
is very easy to select and unselect what you want synced so the size restriction
should not get in your way.
Other work apps that we recommend are :
Dragon Dictation
iAnnotate (PDF mark up tool)
Dropbox
Pages, Keynote and Numbers (iPad versions of Word, PowerPoint and Excel)
AppAdvice (reviews and news about apps)
FlightTrack Pro and GateGuru (good travel related apps)
C.

Drop Box
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Presented by Jean Lawler
Did you ever think that you could carry stacks and stacks of paper files in one
hand? Or that you could attend mediation without a file? Or that you wouldn’t
have to email yourself documents to work on later? Well, if you didn’t know it
before, now you do! Yes, you too can go toe to toe with the strongest person in
the world and balance hundreds of pounds of paper in one hand (while standing
on one leg even, if you wanted to)!
With this app, you can COPY (note that this word is in all caps – there is a
reason for that, which I will explain below) documents into Dropbox from one of
your computers/devices (work, home, laptop, iPad, iPhone) and it will be
available to you on the other devices. So, no longer must you save documents
onto jump drives, email them to yourself, etc. No more carrying files that you
“might” need. Simply COPY the documents you want/need and paste or move
them into Dropbox and they will be available to you on whatever other machine
you have which has access to Dropbox. Documents synchronize between the
machines so that everything matches.
I use this all the time and have not brought a paper file to a mediation or
meeting in the last year. I also have done this with depositions, other than the
paper docs I need for exhibits. I bring my iPad and/or laptop and access the
documents I need in minutes. And if I want another document that is on the
firm network but is not in my dropbox or on my computer, I use remote access
to go into our system/network. I find the documents I want and then I email
them to myself from remote access. They then arrive on my iPad as an email
attachment and I open them and save them into dropbox. Dropbox is also a
great place to put management reports and other things that you need to review
or work on while flying on a plane, instead of carrying paper.
That said, a few suggestions/comments from experience:


Dropbox needs the internet to open your documents if they have not yet
been opened. So if you will be somewhere without internet access
(generally that would only be a plane if you do not rely on wifi for your
internet connection), open your doc before you go – and maybe even
mark it as a favorite. Once you have opened it, it will reopen for you.
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Note that I used the word COPY. When you delete a document from
Dropbox, you delete the document. I learned that the hard way, having
moved the original of a document into Dropbox and later deleted it, only
to learn it was gone! So, now I only move copies of documents into
Dropbox.



When I go to FDCC meetings, I put all of the handout materials, the
schedules, the attendee list, and all other related info into Dropbox. I
even do this with committee reports and related information. Then I can
access that info easily from anywhere, anytime, while at the meeting! It
is a great way to go.



This is also a great way to easily transfer pictures between computers.

Bottom line, I use this app almost every day. It is great and changes the way
you work.
Dropbox is #35 on the Top Free iPads app list and has a four star rating. You
download the program onto your computer from www.dropbox.com
Cost: Free for up to 2GB of space. Pro plans are offered for up to 100GB of
space at very reasonable prices. Special plans can be arranged for business
needs/teams. No tech support needed.
D.

iThoughts

Presented by Mills Gallivan
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Are you ready to try mind mapping? iThoughts is a great app for
brainstorming and will introduce you to the world of mind mapping.
This app is an ideal way to tap into your creative right brain for solutions
to complex problems and projects. Leonardo da Vinci is considered by many to
be the father of mind mapping. He said: "Be sure you know the structure of all
you wish to depict." His Codex contains numerous examples of mind maps that
uniquely allowed him to see the big picture and the details of his subject matter.
If you like to brainstorm, this is the app for you. iThoughts helps you do
your serious thinking first, before outlining of your ideas and strategy. Also, a
mind map is an ingenious way to commit to heart (or at least one page) an
argument or presentation. Use iThoughts to bring more creativity to your
practice.
Once you have created a mind map, the app allows you to preserve and
share it. You can export the map to a PDF or other file format. You can also email the map; the e-mail function converts the map to an outline, attaches a
copy of the file, and attaches a PDF of the map. This allows someone who does
not have an iPad, or this app, to view the map you created.
Cost: $7.99; no tech support needed.
E.

The Deponent

Presented by Leslie Packer
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The Deponent app, developed by Majority Opinion, helps lawyers
prepare for depositions. The app allows you to create a deposition outline,
selecting questions from over 150 prepared questions, grouped by category
(admonitions, education, basis of opinions, etc.). You can add additional
questions, of course. They must be added to a category.
The app also allows you to retrieve and edit saved outlines. In addition, it
has a feature that allows you to save exhibits in a drop box to use with the
witness during the deposition. An earlier version of the app required that
exhibits be saved to a public drop box. When this feature was criticized, the app
was revised to address the privacy concerns raised by the use of a public drop
box. Each question can be linked to an exhibit.
This app is useful as a starting point for deposition preparation, and is a
good way to keep exhibits organized for use at deposition. Obviously it cannot
substitute for thoughtful preparation by the attorney based on case specifics,
but it is a handy way to begin your outline. Early reviews almost uniformly state
that it is a good concept, but needs some refinement in terms of substance. The
cost of the app is $9.99.
F.

Westlaw Next

Presented by Meloney Perry
This is a pitch both for WestlawNext and for having it on your iPad.
West introduced WestlawNext on February 8, 2010. The main advances
over Westlaw are that a user can start a search without first selecting a
database, and the search screen allows one to click checkboxes to select the
jurisdiction and nature of material wanted. A new search algorithm, referred to
as WestSearch, claimed to be the world's most advanced legal research engine,
executes a federated search across multiple content types. Users report that it
works remarkably well.
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Users can either enter descriptive terms or Boolean connectors and
select a jurisdiction. Documents returned are ranked by relevance, which takes
into account how often people who have run similar searches have printed or
emailed certain cases. WestlawNext also supports retrieving documents by
citation, party name or KeyCite reference.
An overview page enables users to see the top results per content type,
or to view all results for a particular content type. Filters can also be applied to
refine the result list even further. On the results page, users can also see links to
related secondary sources relevant to their research. WestlawNext also provides
folders for storing portions of the research selected by the user.
Using this service on iPad is just as easy as using it on your “regular”
computer, and allows you to pull a case on any subject, determine whether a
case is still good law, or find responsive cases wherever you happen to be with
your iPad. No need to elaborate on how useful those capabilities may be.
Cost: app is free; regular Westlaw charges apply according to the terms of
your subscription. Tech support is not needed to install it.
G.

Google Translate

Presented by Vicki Roberts
Of the very many applications now available for translation for both
business and personal use, Google Translate is consistently the most popular. It
translates words and phrases between more than 60 languages. Not only can
you speak (or have someone in a foreign country speak) and get that translated
in seconds, but you can also take a photo of the text to be translated and get the
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translation back in very short order. Great if you are looking at an order from a
foreign court, or a pleading or a deposition transcript in another language. Not
bad for menus either.
H.

Penultimate

Presented by Mike Nelson
This app allows the user to write, sketch, or draw just about anything,
using the touch of a finger or a stylus. It is helpful to lawyers in particular,
because it allows a lawyer to record and store thoughts in one secure location
without the hassle of carrying legal pads and fear of losing notes. It also allows
for notebooks for different cases to be stored, organized, and updated all in the
same digital "location." There no size limitation and you can keep as many
notebooks and pages as you need. Here’s a screen shot example of a page in
Penultimate:
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The app also offers the ability to write or draw in different colors to
signify important details or tasks and to erase any errors. You can also download
PDFs and TIFFs into the app and write notes on or around them. With just three
strokes of the stylus you can email the notes from your iPad as a PDF and share
with others or get into your case related files.
A simple but highly effective tool.
Cost: $2.99; no tech support needed.
I.

Jury Tracker

Presented by Brian Calistri
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Jury Tracker is a great trial app for iPad. It keeps track of jurors during the
voir dire process and also logs the trial team’s observations of jurors during trial.
Jury Tracker’s data entry screen collects information for each juror
including demographics, employment, family and marital status, military service,
prior jury experience, and prior claims history. Simple “avatars” are used for
each juror to aid in identification. Multiple choice buttons permit greater
categorization. Jurors can be “flagged” as pro-, anti- or neutral or designated in
groups such as leader/follower, conscientious/apathetic, etc. Color coding
allows for ease of identification and quick decision-making in the fast-moving
voir dire process.
Once trial begins, the “data capture” feature logs attorney observations of
jurors. Tapping a juror’s avatar takes you to that juror’s observation screen,
where you can record his or her reactions to trial testimony and events. Jury
Tracker allows you to memorialize facial reactions, body language, and other
telltale reactions. It also provides a free-form note field to collect other trial-time
observations.
Cost: $4.99; no tech support required.
J.

Don Myles

Don is not an app; he is playing “free safety” in this program. Since apps
are coming so fast and furious, we expect a number to arrive on the scene
between the deadline to submit this paper and the conference. Don is going to
talk about them.
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I.

INTRODUCTION

When multiple claimants are vying for insufficient policy limits, an
insurer’s bad faith exposure is magnified. If a settlement of some, but not
all, claims exhausts the available policy limits, the insured is exposed to
ongoing litigation without defense coverage. If the insurer conditions
settlement on resolving all existing and potential claims, the insurer may
face bad faith failure-to-settle claims from the plaintiff(s) unwilling to await
a global resolution or dissatisfied with their share of the policy proceeds.
This paper discusses and analyzes an insurer’s obligations to its insureds
in multiple claimant/excess exposure scenarios.
II.

THE INSURER’S OBLIGATIONS FOR HANDLING MULTIPLECLAIMANT CLAIMS

What are the obligations of the insurer to the insured when an
accident occurs in which several persons suffer significant injuries and
damages and the tortfeasor’s liability policy limits are insufficient to resolve
all of the claims? Courts have adopted different approaches when ruling
upon bad faith claims involving multiple claimants and inadequate policy
limits. The insurer’s obligations to the insured will vary depending upon
the applicable jurisdiction. Some courts have employed the Pro Rata Rule
(the policy limits are pro rated among all claimants based upon the
loss/damages sustained by each claimant); the First to Judgment Rule
(the first claimant to secure a judgment is entitled to be paid first); and/or
the First to Settle Rule (those claimants who accept settlement, will be
paid in the order of settlement). Some state legislatures have proposed
statutory guidelines that provide protection from bad faith claims if the
insurer interpleads and/or globally offers the policy limits to all of the
claimants.
A.

First-Come-First-Served Approach

As a general rule, insurance companies may distribute proceeds of
a policy on a first-come-first-served basis when confronted with multiple
claimants, clear liability, and low insurance limits. This rule has been in
place for a significant amount of time, and has been adopted by many
jurisdictions in the country.
The first-come-first-served approach to settling liability claims
appears to have been derived from two similar, but distinct, lines of cases.
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One line of cases held that, where third parties obtained judgments or
were about to obtain judgments against an insured in different actions, the
policy proceeds should be distributed on a first-come-first-served basis
according to the priority of the judgments. See Sampson v. Cape Indus.,
Ltd., 540 N.E.2d 1143 (Ill. App. Ct. 1989); Goad v. Fisher, 257 A. 2d 433
(Md. 1969); David v. Bauman, 196 N.Y.S.2d 746 (N.Y. Sup. Ct. 1960).
This approach is called the First to Judgment Rule. Most jurisdictions
disfavor this outdated method as it is now seen more as a “race to the
courthouse”, which is against the public policy of encouraging settlement.
Douglas R. Richmond, Too Many Claimants or Insureds and Too Little
Money: Insurers’ Good Faith Dilemmas, 44-3/44-4 TORT TRIAL & INS.
PRAC. L.J. 871, 880 (2009).
A second line of cases stems from the First to Settle Rule—the
majority position. The First to Settle Rule does not require the insurer to
settle with the first claimant who presents an offer to settle within the
policy limits. Instead, the Rule recognizes that insurers should be able to
settle with any one or several of multiple claimants, even though such
settlement(s) may deplete or exhaust the policy limits, without incurring
bad faith liability in connection with any of the remaining claims. See, e.g.,
Cont’l Cas. Ins. Co. v. Peckham, 895 F.2d 830, 835 (1st Cir. 1990)
(Massachusetts law); Voccio v. Reliance Ins. Co., 703 F.2d 1, 2-4 (1st Cir.
1983) (applying Rhode Island law); Elliot Co. v. Liberty Mut. Ins. Co., 434
F.Supp.2d 483, 499 (N.D. Ohio 2006) (interpreting Connecticut, Delaware,
New York, Ohio, and Pennsylvania law); Gen. Sec. Nat’l Ins. Co. v. Marsh,
303 F.Supp.2d 1321, 1325-26 (M.D. Fla. 2004) (Florida law); Farinas v.
Fla. Farm Bureau Gen. Ins. Co., 850 So. 2d 555, 561 (Fla. 4th DCA 2003)
(Florida law); Tex. Farmers Ins. Co. v. Soriano, 881 S.W.2d 312, 315
(Tex. 1994) (Texas law); State Farm Mut. Auto. Ins. Co. v. Murphy, 348
N.E.2d 491 (Ill. App. 2d Dist. 1976) (Illinois law); Liguori v. Allstate Ins.
Co., 184 A.2d 12 (N.J. Super. Ch. 1962) (New Jersey law). The Rule is
not without bounds, and the individual settlements must be fair and
reasonable under the relevant circumstances. Farinas, 850 So. 2d at 561.
See also, Richmond, supra, 44-3/44-4 TORT TRIAL & INS. PRAC. L.J. at
882 (“For example, an insurer could not unilaterally decide to pay a single
claimant a disproportionate share of the policy limits because the claimant
was somehow subjectively favored, or the lawyer for that claimant was
exceptionally aggressive.”). Some courts take it a step further and require
the insurers to attempt to settle as many claims as possible within the
applicable policy limits. Farinas, 850 So. 2d at 561.
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In Continental Casualty Insurance Company v. Peckham, 895 F.2d
830 (1st Cir. 1990), the First Circuit analyzed the First to Settle Rule in
relation to an insurer’s duty of good faith and fair dealing. The court
explained that, in a multiple-claimant case, the insurer should try to settle
all or some of the claims so that the insured could be relieved from as
much liability as is reasonably possible. Id. at 835. In doing so, the
insurer is entitled to exercise “honest business judgment” as long as it
attempts to resolve the multiple claims in good faith. The court further
recognized that, when the insurer is making a good-faith attempt to
resolve multiple claims within the inadequate policy limits, the insurer is
not required to make perfect judgments and is not automatically found in
bad faith if the insured incurs liability beyond the policy limits. Id.
The First to Settle Rule promotes prompt claims and encourages
settlement; however, it has not hindered bad faith cases arising from
multiple-claimant claims. Allegations of bad faith in the context of multipleclaimant cases will be discussed in Section III.
B.

Pro Rata Distribution

When multiple claims have joined in one lawsuit and the liability
policy limits are inadequate to fully compensate each claimant, some
courts have applied the Pro Rata Rule and distributed the policy proceeds
based upon the amount of damages suffered by each claimant. Christlieb
v. Luten, 633 S.W.2d 139, 140 (Mo. Ct. App. 1982); Allstate v. Ostenson,
713 P.2d 733, 735 (Wash. 1986); Wondrowitz v. Swenson, 392 N.W.2d
449 (Wis. Ct. App. 1986).
Allstate Insurance Company v. Ostenson, 713 P.2d 722 (Wash.
1986), involved a multiple-vehicle accident, three injured claimants, and
inadequate liability policy limits of $25,000 per person / $50,000 per
accident. The court announced a “general rule” that, where several claims
arising from the same incident are asserted in one lawsuit or interpleader
against an insurer with inadequate policy limits, “the proceeds are to be
distributed on a pro rata basis in accordance with the amount of damage
suffered by each claimant.” Id. at 735. The court further held that each
claimant’s portion of the pro rata recovery would be limited by the
maximum per person policy limit. Id.
The pro rata approach has also been applied when the claims are
not joined in one lawsuit. See, e.g., Burchfield v. Bevans, 242 F.2d 239
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(10th Cir. 1957) (Oklahoma law); State Farm Mut. Auto. Ins. Co. v.
Hamilton, 326 F. Supp. 931 (D. S.C. 1971); Underwriters for Lloyds of
London v. Jones, 261 S.W.2d 686 (Ky.1953); Century Indemnity Co. v.
Kofsky, 161 A. 101 (Conn. 1932). However, the insurer may be
disadvantaged by this approach because it may have to defer settlement
payment(s) until it receives confirmation that all claims have been
presented or until the statute of limitations has run. This would likely
become an issue when a claimant wants to “wait-and-see” as to the
severity and permanency of his injuries. Accordingly, under the Pro Rata
Rule, the time delay may result in missed settlement opportunities,
unresolved claims, and possible excess exposure.
C.

Statutory Guidelines

One author has suggested that, where jurisdictions maintain
compulsory motor vehicle insurance laws, statutory enactments should be
put in place to provide guidelines for distribution of policy limits. V.H.
Cooper, Annotation, Basis and Manner of Distribution Among Multiple
Claimants of Proceeds of Liability Insurance Policy Inadequate to Pay All
Claims in Full, 70 A.L.R.2D 416, 418 (1960). The author went further and
stated:
Such a statute can provide that in cases where
an insured is insolvent or it is apparent that he
is unable to pay all judgments that may be
obtained in excess of his insurance, the
situation must be publicized, as in bankruptcy
or the administration of decedents’ estates and
that all claimants must submit their claims by a
certain time, after which distribution will be
made prorata among those claimants
appearing and proving their loss. Finally,
settlements probably would have to be
prohibited under such statute, since they would
permit
unequal
distribution,
but
the
disadvantage of not being able to compromise
claims would be offset by the assurance that all
claimants would obtain a fair share of the
insurance proceeds.
Id.
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The same legal author suggested that such statutory enactments
should be similar to §370 of the New York Code on Vehicle & Traffic
Laws. N.Y. Veh. & Tr. Law §370. Section 370 provides a statutory
method for distribution of liability insurance proceeds among judgment
creditors of proprietors of motor vehicles for hire. Such owners (with
certain exceptions) are required to file a corporate surety bond or
insurance policy for the payment of any judgment rendered against the
insured because of bodily injury or property damage arising from
accidents in which the vehicle was involved (subject to a minimum liability
and maximum sum). Furthermore, the policy proceeds are to be
apportioned ratably among the judgment creditors according to the
amount of their respective judgments for damages or injury. Id.
In March 2011, a bill (HB 1187 / SB 1592 – Civil Remedies Against
Insurers) was introduced into the Florida House of Representatives and
Senate in an attempt to propose changes to Florida’s insurer bad faith law
(section 624.155, Florida Statute) and to create specific statutory
standards for a bad faith claim against an insurer. Among other things,
the bill sought to enact guidelines for insurers to facilitate settlement within
the policy limits in the event of multiple third-party claims arising out of a
single occurrence totaling more than the available policy limits.
Specifically, the proposed bill stated:
117 (3) Notwithstanding statutory or common law requirements,
118 if two or more third-party claimants make competing claims
119 arising out of a single occurrence, which in total exceed the
120 available policy limits of one or more of the insured parties
121 who may be liable to the third-party claimants, an insurer is
122 not liable beyond the available policy limits for failure to pay
123 all or any portion of the available policy limits to one or more
124 of the third-party claimants if, within 90 days after receiving
125 notice of the competing claims in excess of the available policy
126 limits, the insurer:
127

(a) Files an interpleader action under the Florida Rules of

128 Civil Procedure. If the claims of the competing third-party
129 claimants are found to be in excess of the policy limits, the
130 third-party claimants are entitled to a prorated share of the
131 policy limits as determined by the trier of fact. An insurer’s
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132 interpleader action does not alter or amend the insurer’s
133 obligation to defend its insured; or
134

(b) Pursuant to binding arbitration agreed to by all

135 parties, makes the entire amount of the policy limits available
136 for payment to the competing third-party claimants before a
137 qualified arbitrator selected by the insurer at the expense of
138 the insurer. The third-party claimants are entitled to a
139 prorated share of the policy limits as determined by the
140 arbitrator, who shall consider the comparative fault, if any, of
141 each third-party claimant, and the total likely outcome at trial
142 based upon the total of the economic and noneconomic damages
143 submitted to the arbitrator for consideration. A third-party
144 claimant whose claim is resolved by the arbitrator shall execute
145 and deliver a general release to the insured party whose claim
146 is resolved by the proceeding.

The above bill was met with opposition and failed to pass. A new
bill (HB 427 – Civil Remedies Against Insurers) was introduced into the
Florida House of Representatives on October 20, 2011. Although HB 427
proposes changes to section 624.155, Florida Statutes (Florida’s bad faith
law), the new proposals are far less extensive than those presented in
March 2011 and do not propose any settlement guidelines for multiple
third-party claims as discussed above.
III.

BAD FAITH CLAIMS ARISING FROM MULTIPLE-CLAIMANT
CASES

Prior to the 1960's and 1970's, very little case law addressed the
insurers’ obligations for attempting to settle multiple claimant/excess
exposure cases. The most significant older cases deciding bad faith
issues with respect to the settlement of multiple claimant/excess exposure
cases include Brown v. United States Fidelity & Guaranty Company, 314
F.2d 675 (2d Cir. 1963); Liberty Mutual Insurance Company v. Davis, 412
F.2d 475 (5th Cir. 1969); and Voccio v. Reliance Insurance Company, 703
F.2d 1 (1st Cir. 1983). For the applicable jurisdictions, these cases held
that, in multiple claimant/excess exposure cases, the insurer is obligated
to minimize the insured’s exposure and that the courts will examine the
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reasonableness of settlements when ascertaining whether the insurer has
acted in good faith.
Therefore, depending upon the facts and
circumstances at issue, an insurer could be held liable for either settling or
for not settling.
A.

Brown v. United States Fidelity & Guaranty Co.

Brown v. United States Fidelity & Guaranty Co., 314 F.2d 675 (2d
Cir. 1963), has been referred to as a key case on bad faith in the context
of multiple claimant claims. In Brown, the Second Circuit Court of Appeal
held that an insurer could be found in bad faith for the “overeager”
settlement of a claim in disregard of potential personal liability on the
insured. Id. at 682. The named insured’s son negligently operated his
vehicle and struck a taxicab, causing injury to the three occupants of the
taxicab and the insured passenger. The applicable policy contained
liability limits of $10,000 per person/$20,000 per accident. The insurer
resolved the claims of the insured passenger and taxicab driver for a total
amount of $14,000, leaving only $6,000 to resolve the claims of the two
injured taxicab passengers. The passengers filed suit and obtained
excess judgments of $25,000 and $20,000, respectively, and then sued
the insurer for bad faith, claiming that the insurer conducted settlement
negotiations in bad faith and abandoned the insured’s interests. Id. at
676. As it turned out, the insured passenger (with whom the insurer
reached a settlement) had been drinking and could have been found to be
comparatively at fault, and the two remaining claimants had sustained
more severe injuries.
The Second Circuit examined the insurer’s conduct based upon the
totality of the circumstances and the reasonableness of the insurer’s
apparent “overeager settlement” with two of the four claimants against the
interests of the insured, and it determined that there was sufficient
evidence of insurer bad faith to send the case to a jury. Id. The court
noted that, regardless of the basis for the bad faith allegation, the issue to
be adjudicated is whether the insurer’s conduct revealed a bad-faith
disregard for the insured’s financial interests. Id. The Brown decision
makes it clear that an insurer cannot be insulated from bad faith liability by
simply settling claims on a “first-come-first-serve” basis. Instead, the
insurer must consider all outstanding claims, the seriousness of all
relevant injuries, the extent of all damages, the total claim value(s), and
the possible effect that settlement of certain claims might have on the
insured’s potential personal liability. See also, Carter v. Harrison, 684 So.
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2d 546, 547-58 (La. Ct. App. 4th Cir. 1996) (although the insurer only
settled with two of five claimants, it was not liable for breach of the duty to
settle because (a) it first attempted a global policy limit settlement, and (b)
it did not enter into the partial settlement hastily); Texas Farmers Ins. Co.
v. Soriano, 844 S.W.2d 808, 816-17 (Tex. App. San Antonio 1992) (finding
the insurer breached its duty to settle because it settled one of several
claims under unreasonable circumstances).
B.

Liberty Mutual Insurance Co. v. Davis

Liberty Mutual Insurance Company v. Davis, 412 F.2d 475 (5th Cir.
1969), is one of the most cited and discussed multiple claimant / excess
exposure / bad faith cases. The opinion serves as an example that an
insurer cannot protect itself by refusing to settle any one claim in an
attempt to achieve a global or comprehensive agreement. In Davis, the
insured’s negligent operation of his vehicle resulted in a double collision
and serious injury to five occupants of the “Davis vehicle” and two
occupants of the “Rawls vehicle.” Id. at 477. It was clear that the value of
the claims would exceed the $10,000/$20,000 policy limits, and that the
insured was unable to contribute funds to any settlement.
Counsel for two of the “Davis claimants” presented an offer to settle
for the $20,000 policy limits. The insurer rejected the settlement offer
based upon fear that it might be liable to the remaining claimants if it
depleted the entire amount of the insurance proceeds by only settling two
of the seven claims. The Davis claimants proceeded with litigation and
obtained an excess judgment for $48,500. After the insurer failed to act
on the Davis claimants’ subsequent offer to compromise for the $20,000
limits, they filed a bad faith action to collect on the excess judgment. Id. at
479.
The trial court determined that the insurer was liable for the excess
verdict, and, on appeal, the Fifth Circuit Court of Appeal affirmed. Id. at
482. The Davis court stated that, when multiple claimants are involved
and minimal policy limits are available, the policy proceeds should not be
exhausted without an attempt to settle as many cases as possible. Id. at
481. However, where the policy limits are so minimal in comparison to the
totality of the claims so as to preclude any chance of a comprehensive
settlement, the insured does not benefit by the insurer’s insistence upon a
global or comprehensive settlement. Id. The court concluded that:
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efforts to achieve a prorated, comprehensive
settlement may excuse an insurer’s reluctance
to settle with less than all of the claimants, but
need not do so. . . . In many cases, efforts to
achieve an overall agreement, even though
entailing a refusal to settle immediately with
one or more parties, will accord with the
insurer’s duty. In other cases, use of the whole
fund to cancel out a single claim will best serve
to
minimize
the
defendant’s
liability.
Considerable leeway, of course, must be made
for the insurer’s honest business judgment,
short of mismanagement tantamount to bad
faith.
Id. With respect to the Davis case, the court determined that a jury could
have reasonably found (1) the insurer failed to exercise proper diligence to
determine damages; (2) the insurer failed to explore the possibility of
settling with all of the claimants; and (3) the insurer failed to settle with the
Davis claimants when the insurer had conceded liability and knew the
insured’s personal exposure would exceed the policy limits. Id. at 482.
The Davis case makes it clear that there is no hard-and-fast rule as
to multiple claimant claims. Insurers should approach each claim
separately and without sole regard to their handling of prior cases.
C.

Farmers Insurance Exchange v. Schropp

Farmers Insurance Exchange v. Schropp, 567 P.2d 1359 (Kan.
1977), involved policy limits of $25,000 per person and $50,000 per
accident, and an accident which resulted in the death of the insured driver
and injury to five surviving claimants. Mr. Schropp suffered the most
severe injuries and the most damages; however, the liability insurer failed
to adequately respond to Mr. Schropp’s policy limit demand and failed to
present any settlement offers to any of the other four claimants. Id. at
1363. Instead, eight months after the accident, the insurer filed a
declaratory judgment, requesting the court to determine the competing
claimants’ rights, and paid its $50,000 policy limits into the court. Id. Mr.
Schropp and the insured’s estate stipulated to a consent judgment, and a
jury later determined that the insurer had acted in bad faith. Id. at 1364.

10

On appeal, the Kansas Supreme Court concluded that there was
substantial evidence to support a finding of insurer bad faith. Id. at 1367.
The court noted three alternatives that the insurer could have done in an
effort to avoid a bad faith finding when refusing to settle with multiple
claimants: (1) the insurer could have notified all of the potential claimants
that the total claim value would have exceeded the policy limits and could
have invited them to participate in joint efforts to reach an agreement as to
distribution of the available funds; (2) the insurer could have attempted to
settle claims within the policy limits as they were presented; or (3) the
insurer could have promptly and in good faith commenced an interpleader
action and paid its policy limits into the court. Id. The court stated that the
first alternative was the preferred method where the claimants are all
readily available and litigation could have been avoided.
Id.
Unfortunately, the insurer in Schropp did none of these and failed to follow
through with any reasonable settlement attempts.
The Schropp decision is generally known for the principle that, in a
multiple claimant case where the insurer has knowledge of all the
claimants and their representatives, the duty of good faith should compel
the insurer to attempt to arrange a global resolution of the competing
claims before attempting to settle with individual claimants or filing an
interpleader action.
D.

Voccio v. Reliance Insurance Co.

Voccio v. Reliance Insurance Co., 703 F.2d 1 (1st Cir. 1983)
(applying Rhode Island law), involved liability policy limits of $25,000, and
an automobile accident in which a fifty-eight-year-old woman was killed
and an eleven-year-old child lost the lower part of both of his legs. The
insurer settled with the decedent’s family for one-half of the policy limits,
$12,500. The injured child refused to accept the remaining $12,500, and
obtained an excess verdict. In the subsequent bad faith action against the
insurer, the trial court granted j.n.o.v in favor of the insurer. Id. at 2.
On appeal, the First Circuit affirmed the entry of j.n.o.v. In doing
so, the court asserted that the bad-faith plaintiff had to show that the “5050 division of the insurance policy proceeds was highly unreasonable,
reckless or in ‘bad faith’ – an exceedingly difficult task.” Id. at 3. The
court also rebutted the bad faith allegations by the fact that, (a) during
settlement negotiations, the insurer met with both claimants and sought
suggestions on how to divide the policy proceeds; (b) counsel for the child
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refused to participate in any equitable division of the proceeds and
consistently refused to make any settlement offer below the policy limits;
and (c) the value of the decedent’s wrongful death case was substantial.
Id. If the insurer had refused to settle with the decedent, the insured could
have been subject to two excess judgments. Accordingly, the court found
that “[u]nder these circumstances, it is difficult to see how splitting the
insurance proceeds and settling [the decedent’s] claim for $12,500 could
constitute bad faith.” Id.
The Voccio court approved the first-come-first-served approach and
placed a burden on the claimant to show that the insurer’s division of the
policy proceeds was “highly unreasonable, reckless or in ‘bad faith’.” The
court indicated that this burden of proof was very difficult. Furthermore,
the decision demonstrates that a court will examine the reasonableness of
an insurer’s decision to settle one claim to the exclusion of another claim.
E.

More Recent Decisions Examining Insurer’s Obligations
in Multiple Claimant Cases
1.

Mirville v. Allstate Indemnity Company

Mirville v. Allstate Indemnity Company, 87 F.Supp.2d 1184 (D. Kan.
2000), involved liability policy limits of $25,000 per person / $50,000 per
accident, and a two-car accident, which resulted in injuries to the two
insured passengers and the three occupants of the claimant vehicle. The
amount of damages clearly exceeded the available policy limits. The two
insured passengers presented policy limit demands; however, the insurer
did not want to settle any of the claims until it had information regarding
the injuries and damages of the claimant vehicle occupants. Id. at 1188.
Subsequently, the insurer presented three global settlement offers of the
$50,000 policy limits to all five claimants. The two insured passengers
rejected the global settlement offer, but the three remaining claimants
(occupants of the claimant vehicle) accepted the $50,000 global
settlement offer. The $50,000 was apportioned between the three
occupants of the claimant vehicle. Id. at 1187.
The two insured passengers filed a bad faith action, claiming the
insurer had acted in bad faith by failing to settle their claims within the
policy limits. Id. at 1188. The U.S. District Court for the District of Kansas
applied the law of New York and determined that the plaintiffs failed to
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establish a bad faith failure-to-settle action against the insurer. In making
this determination, the court stated:
Allstate realized from very early on in this case
that Joseph Mirville’s $50,000 policy limit would
be exhausted. However, rather than jumping
into a settlement with Marie Mirville and
Eclamene
Mesca, which
would
have
exhausted the policy limits and exposed its
insured to judgments from the Sargents,
Allstate attempted to investigate the matter and
tried to obtain a settlement with all five of the
claimants for the $50,000 policy limit. Clearly,
this would have been the best possible
situation for Joseph Mirville. Although Allstate
may have acted negligently, which was not an
issue before the court and will not be decided,
the plaintiffs have failed to show that Allstate
acted in bad faith as that cause of action is
defined under New York law.
Id. at 1192.
2.

Farinas v. Florida Farm Bureau General Insurance

Florida’s current law provides that, where multiple claims arise out
of one accident, the insurer may exercise discretion in how it elects to
settle the claims, and it may choose to settle certain claims to the
exclusion of other claims, provided that such decision is reasonable and in
line with the insurer’s duty of good faith. Farinas v. Florida Farm Bureau
General Insurance Company, 850 So. 2d 555 (Fla. 4th DCA 2003),
discusses the good faith standard for insurers when handling claims
involving multiple claimants who are competing for inadequate policy
limits.
The Farinas decision arose from an automobile accident in which
five young people were killed and seven other individuals were injured.
Liability was clear, and the insured’s policy limits of $100,000 per claim
and $300,000 per accident were Aplainly inadequate.@ Id. at 557. The
insurer promptly exhausted its policy limits and settled three claims—the
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claim of the claimant driver, who was severely injured, and two wrongful
death claims.
The insurer then filed an action for declaratory judgment to
determine whether it had any further duty to defend its insured after
exhaustion of the policy limits. The accident victims, or survivors of the
victims, intervened and filed a third-party bad faith action, alleging that the
insurer had hastily settled three claims without regard for the insured’s
interests and, as a result, had exposed the insured to multiple million
dollar judgments, which several victims had already obtained. Id. at 558.
The trial court granted summary judgment in favor of the insurer
based upon the established law that an insurer may choose how to settle
multiple claims. On appeal, the Fourth District Court of Appeal reversed
and remanded for a jury trial based upon the holding that whether the
insurer had met its good faith duty and undertaken a reasonable claims
settlement strategy were questions for the jury. Id. at 561. The Farinas
court also pronounced the insurer’s good faith duty when handling a
multiple-claimant case:
[The insurer’s] good faith duty to the insured
requires it to fully investigate all claims arising
from a multiple claim accident, keep the
insured informed of the claim resolution
process, and minimize the magnitude of
possible excess judgments against the insured
by reasoned claim settlement. This does not
mean that [the insurer] has no discretion in
how it elects to settle claims, and may even
choose to settle certain claims to the exclusion
of others, provided this decision is reasonable
and in keeping with its good faith duty.
Id.
Subsequently, in General Security National Insurance Co. v. Marsh,
303 F. Supp. 2d 1321, 1325 (M.D. Fla. 2004) (citing Farinas, 850 So. 2d at
560-561)), the Florida Middle District Court summarized the insurer’s good
faith duties, as pronounced in Farinas, as follows:
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In order to satisfy these requirements the
insurer must: (1) fully investigate all claims
arising from a multiple claim accident; (2) seek
to settle as many claims as possible within the
policy limit; (3) minimize the magnitude of
possible excess judgments against the insured
by reasoned claim settlement; and (4) keep the
insured informed of the claim resolution
process.
3.

Rinehart v. Shelter General Insurance Company

In Rinehart v. Shelter General Insurance Company, 261 S.W.3d
583 (Mo. App. W.D. 2008), the insured was driving drunk when he struck
another vehicle, causing serious injuries to his passenger (Adkins) and the
two occupants of the claimant vehicle (Ingram and Krohn). The applicable
policy limits were $50,000 per person / $100,000 per accident. The
attorney representing claimants Ingram and Krohn demanded tender of
$50,000 for each of his clients. Id. at 588. The insurer advised that it was
willing to tender the full policy limits, but advised that claimants Ingram
and Krohn would have to reach an agreement with insured passenger
Adkins as to the distribution of the proceeds. Claimants Ingram and Krohn
refused to share the policy limits with Adkins. Id. at 589.
Adkins was a friend of the insured driver, and he never retained
counsel or presented a settlement demand to the insurer. At some point,
the claim representative advised Adkins that “there was nothing more he
could do for him”, which Adkins understood to mean that the insurer would
not pay compensation for his injuries. Id. at 588. Adkins never presented
a claim.
Counsel for Ingram and Krohn presented another policy limits
demand, and the insurer responded that it would settle the claims for twothirds of the total policy limits. Id. at 589. Claimants Ingram and Krohn
filed suit, and excess judgments were entered for more than $3.5 million to
Ingram and over $1 million to Krohn. Subsequently, the insured filed a
bad faith action and a jury awarded $6.25 million in compensatory
damages and $3 million in punitive damages. Id.
On appeal, the insurer argued that there was no evidence of bad
faith because its sole objective was to settle all of the potential claims
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within the policy limits and, thus, protect the insured from any potential
personal liability. The court determined that the evidence demonstrated
that the insurer did not intend to settle Adkins’s claim, and, therefore, a
jury could infer that the insurer had attempted to escape its full contractual
obligation to the insured by only offering to pay two-third of the policy
limits. Id. at 596. Furthermore, a jury could reasonably find that the
insurer had acted with reckless indifference to the insured’s financial
interests by refusing to settle with Ingram and Krohn for the full policy
limits. Id.
The Rinehart decision was not a rejection of the First to Settle Rule.
Instead, the decision demonstrates that an insurer must act fair,
reasonable and in good faith when attempting to settle less than all of the
potential claims. The simple existence of multiple claimants in a case
does not provide a blanket excuse for the insurer to exhibit poor claim
handling.
4.

McReynolds v. American Commerce Insurance Co

In McReynolds v. American Commerce Insurance Company, 235
P.3d 278 (Ariz. Ct. App. 2010), the plaintiff sustained severe injuries when
he was involved in an auto accident with a tortfeasor who maintained
liability limits of $25,000 per person. The medical center where the
plaintiff received treatment filed a lien for the outstanding medical bills,
which exceeded the policy limits. Therefore, in response to the plaintiff’s
policy limit demand, the insurer tendered a release and draft made
payment to the plaintiff and the medical center. Id. The plaintiff rejected
the settlement check based upon the inclusion of the medical center and
filed suit against the tortfeasor. Id. Because there appeared to be a
dispute between the plaintiff and the medical center over satisfaction of
the medical lien, the insurer filed an interpleader action and paid the policy
limits into the court. Id. Eventually the interpleader was dismissed, the
underlying matter went to trial, and the plaintiff secured an excess
judgment for $469,110.17. Id. The plaintiff then filed suit against the
insurer alleging the insurer acted in bad faith and violated its duty of good
faith and fair dealing by failing to give equal consideration to the insured’s
interests. Id.
The trial court granted summary judgment in favor of the insurer,
and the Court of Appeals of Arizona affirmed. On review, the court
addressed the issue of “whether an insurer may meet its duty to equally
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consider settlement offers, when presented with multiple claims in excess
of policy limits, by promptly and in good faith interpleading its policy limits
and continuing to provide a defense to its insured.” Id. The court noted
that no prior Arizona case had directly set forth a standard for an insurer
faced with multiple claims in excess of the policy limits. The court held, as
a matter of Arizona law, that:
(1) the prompt, good faith filing of an
interpleader as to all known claimants with (2)
payment of the policy limits into the court and
(3) the continued provision of a defense for the
insured as to each pending claim, acts as a
safe harbor for an insurer against a bad faith
claim for failure to properly manage the policy
limits (or give equal consideration to settlement
offers) when multiple claimants are involved
and the expected claims are in excess of the
applicable policy limits.
Id. at 284.
5.

Scott v. Gallacher

In Scott v. Gallacher, 939 N.E.2d 803 (Mass. App. Ct 2011), the
plaintiff was one of three injured claimants involved in an automobile
accident where the insured driver maintained a liability policy of $25,000
per person and $50,000 per accident. The injured plaintiff (Scott)
remained in a coma for two weeks following the accident, and sustained a
fractured ankle, rib, and clavicle, lacerated liver and collapsed lung, as
well as almost $100,000 in medical bills. Id. at *1. Passenger 2 (Knight)
accumulated approximately $37,000 in medical bills, and passenger 3
(Rivera) sustained approximately $8,000 in medical bills. Id.
Upon receipt of a demand for Passenger 2, the insurer settled the
claim. Thereafter, the insurer made a verbal offer of the policy limits to
plaintiff Scott. After no response from the plaintiff’s counsel and upon
receipt of a representation letter for Passenger 3, the insurer attempted to
settle the two remaining claims for the remaining $25,000. Id. at *2. After
the plaintiff rejected such offer, the insurer settled the claim for Passenger
3. The plaintiff filed suit and obtained an excess judgment.
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On appeal, the court determined that the “first come, first served”
settlement was not in violation of the State’s unfair competition statute. Id.
at 2. The court held that, “[w]hen multiple claims on a single policy exist,
each likely or certain to exceed the coverage limitation, an insurer is
entitled to exercise its business judgment in settling the claims, so long as
it acts in good faith.” Id. (citing Peckham, 895 F.2d at 835). Further, the
court recognized that the statute did not require an insurer to attempt to
effectuate a global settlement with all potential claimants; therefore, the
insurer was entitled to exercise good faith business judgment to settle the
claims in the order that they were presented. Id.
6.

DeMarco v. Travelers Insurance Company

In DeMarco v. Travelers Insurance Company, 26 A.3d 585 (R.I.
2011), the Rhode Island Supreme Court addressed the responsibilities of
an insurance company when a motor vehicle accident results in multiple,
competing claims against the insured and such claims exceed the
available policy limits. The court stated that, in such a situation, the critical
issue is whether or not the insurer did everything it reasonably could to
minimize the amount of the insured’s personal liability. Id. at 613.
The court went further and held:
[W]hen an insurer is faced with multiple
claimants with claims that in the aggregate
exceed the policy limits, the insurer has a
fiduciary duty to engage in timely and
meaningful settlement negotiations in a
purposeful attempt to bring about settlement of
as many claims as is possible, such that the
insurer will thereby relieve its insured of as
much of the insured’s potential liability as is
reasonably possible given the policy limits and
the surrounding circumstances.
[citations
omitted]. In meeting this duty, the insurer must
negotiate as if there were no policy limits
applicable to the claims and as if the insurer
alone would be liable for the entire amount of
any excess judgment. [citations omitted.] The
insurer must exercise its best professional
judgment throughout this process, always
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keeping in mind the best interests of its insured
and the necessity of minimizing its insured’s
possible eventual direct liability. . . . [I]n order
to show that an insurer has violated its
fiduciary duty in a multiple claimant case, the
insured (or a party to whom the rights of the
insured have been assigned) need not
demonstrate that the insurer acted in bad faith
but only that the insurer did not act reasonably
and in its insured’s best interests in light of the
surrounding circumstances. [citations omitted.]
In determining whether an insurer has
met its duty in a multiple claimant case, it will
be necessary to engage in a comprehensive
factual analysis, taking into account all of the
surrounding circumstances in a particular case.
Such circumstances would include, inter alia:
the number of claimants; the relative extent of
the damages suffered by each claimant; the
time at which the extent of those damages was
made known to the insurer; the amounts of the
claimants’ settlement demands; the wishes of
the insured; the timing and nature of the
insurer’s attempts at negotiating a settlement;
the perceived likelihood of litigation being
commenced by a particular claimant; and the
relative willingness of the various claimants to
settle.
Id. (relying upon the following cases as the basis of its holding: Peckham
v. Continental Cas. Ins., 895 F.2d 830 (1st Cir. 1990); Liberty Mutual Ins.
Co. v. Davis, 412 F.2d 475 (5th Cir. 1969); and Skaling v. Aetna Ins. Co.,
799 A.2d 997 (R.I. 2002)).
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IV.

SUGGESTIONS TO PROMOTE GOOD-FAITH HANDLING OF
CASES
INVOLVING
MULTIPLE
CLAIMANTS
AND
INADEQUATE POLICY LIMITS

One thing that can be gleaned from the applicable case law is that,
there is no clear-cut “right way” to handle a multiple-claimant case where
policy limits are inadequate. However, there are certain steps that an
insurer could take to help fulfill its duty of good faith and fair dealing, and
to reduce possible excess exposure to the insured. In many jurisdictions,
the claims professional’s goal should be to extinguish all of the insured’s
exposure, and failing that, to minimize the insured’s exposure through the
settlement process; the goal of the insurer, in protecting the interests of
the insured, is to distribute the policy proceeds in such a manner to
achieve the greatest possible reduction of the insured’s exposure.
A.

Use of Interpleader Actions for Fair and Equitable
Distributions

Interpleader is a mechanism by which a party who possesses
property or funds can bring together multiple claimants into a single
judicial proceeding to have the court decide which claimants are entitled to
the property and the extent of such entitlement. Interpleader is provided
for by the Federal Rule of Civil Procedure 22(1) and 28 U.S.C. ' 1335
(1976). Additionally, most states have an interpleader statute or rule of
civil procedure.
Procedurally, interpleader is frequently available to an insurer.
Unfortunately, in some jurisdictions, it is of limited use to liability insurers
with respect to fulfilling their obligations to insureds in multiple
claimant/excess exposure cases.
Although interpleader provides a
mechanism for forcing the parties into a single judicial proceeding in which
settlement proceeds could be distributed among the claimants in a fair and
equitable fashion, the procedure does not include a mechanism for limiting
the insured’s excess exposure to claimants.
In an interpleader
proceeding, the court ultimately distributes policy proceeds in a manner
the court deems appropriate. However, interpleader rules themselves
almost never condition participation in the interpleader proceeding and/or
participation in the actual distribution of the policy proceeds upon a
complete and full release of claims against the insured. In short,
interpleader, in and of itself, does not minimize or extinguish the insured’s
exposure to multiple claims; it simply provides a means of Afair@
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distribution of the policy proceeds from the claimants’ perspective. Thus,
although the act of filing an interpleader action may constitute evidence of
good faith, the existence of an interpleader action will not protect or
insulate the insurer from a later bad faith claim. See Schwartz v. State
Farm Fire & Cas. Co., 88 Cal. App. 4th 1329 (Cal. App. 2d Dist. 2001);
Lehto v. Allstate Ins. Co., 31 Cal. App. 4th 60 (Cal. App. 2d Dist. 1994);
Bowers v. State Farm Mut. Auto. Ins. Co., 460 So. 2d 1288, 1290 (Ala.
1984).1 In addition, the current trend of the law makes it unlikely that the
insurer’s duty to defend would terminate upon interpleader of the policy
limits with a court. See, e.g., Emcasco Ins. Co. v. Davis, 753 F. Supp.
1458, 1461 (W.D. Ark. 1990); Cont’l Ins. Co. v. Burr, 706 A.2d 499 (Del.
1998); Am. Standard Ins. Co. v. Basbagill, 775 N.E.2d 255 (Ill. App. Ct.
2002); Stanley v. Cobb, 624 F. Supp. 536 (E.D. Tenn. 1986); Anderson v.
United States Fidelity & Guaranty Co., 339 S.E.2d 660 (Ga. Ct. App.
1986). But see, Carolina Cas. Ins. Co. v. Estate of Studer, 555 F.Supp.2d
972, 987-88 (S.D. Ind. 2008) (finding that, under Illinois and Indiana law,
the insurer’s payment of the policy limits into the court (with the
understanding and intent that funds will be distributed) discharges the duty
to defend upon the entry of a judgment in the interpleader action).
Nevertheless, interpleader can be used as a tool in attempting to
effectuate the best possible settlement amongst multiple claimants. By
1

Note, however, that a few courts have determined that the act of
interpleading could prevent a claimant from arguing that the insurer was
unwilling to pay the full coverage amount. See Monumental Life Ins. Co.
v. Lyons-Neder, 140 F.Supp.2d 1265, 1270 (N.D. Ala. 2001) (“Because
filing an interpleader action is equivalent to the plaintiffs admitting that it is
willing to pay the legitimate claimant, an interpleading stakeholder cannot
logically be subjected to a claim alleging bad faith refusal to pay.”); Texas
Farmers Ins. Co. v. Soriano, 844 S.W.2d 808, 833 (Tex. App. 1992)
(concurring op.) (“Even though interpleading of the funds would not
discharge the carrier of its responsibility to provide a defense and
otherwise remain involved until the disposition of the claims, it would
certainly be per se evidence of good faith intentions and would negate any
inference that the carrier was trying to increase its profits by not paying the
full amount of coverage.”), rev’d on other grounds, 881 S.W.2d 312 (Tex.
1994). However, it is likely that the same result could be achieved by an
early global settlement offer. Jonathan M. Stern, What’s An Insurer to
Do? Multiple Claims and Insufficient Limits, 51 No. 9 DRI for Def. 18
(Sept. 2009).
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bringing the parties into a single proceeding, the insurer can sometimes
create the best forum for evaluating and comparing claims, and
negotiating with the parties. This is especially true in a situation where
settlement efforts have been unsuccessful, the claims will mature to
judgment at about the same time, and interpleader of the policy limits
might achieve an equitable distribution of the funds. As discussed above,
the Court of Appeals of Arizona recently held in McReynolds that, when
presented with multiple claims in excess of policy limits, an insurer may
meet its duty to consider settlement offers by promptly interpleading the
policy limits and continuing to provide a defense to its insured. 235 P.3d
at 284.
B.

Other Approaches to Fulfill the Insurer’s Duty of Good
Faith

Most jurisdictions do not have well-developed law with respect to
how an insurer should handle cases involving multiple claimants and
inadequate policy limits. However, the case law (although varied from
state to state) suggests that the insurer should exercise good or
reasonable judgment to best protect the insured from personal exposure.
Some guidelines for the insurer to consider are discussed below.
1.
Thorough Investigation and Prompt Evaluation of
Claims
Obviously, an insurer is not in a position to negotiate the best
possible settlements for its insured unless the insurer has investigated and
evaluated the claims that have been asserted against the insured, as well
as the claims the insurer anticipates to be asserted against the insured. A
prompt and thorough investigation of each claim is essential. The
insurer’s investigation should include identifying potential claimants and
assessing the nature and extent of the claimants’ injuries and damages.
The extent of this investigation will depend upon the particular facts and
circumstances of each case.
Once a thorough investigation has been conducted, the insurer
should attempt to ascertain the settlement value of the claims. Each claim
should be evaluated on an individual basis, taking into consideration
whether there is any comparative negligence on the part of the claimant.
The insurer should then attempt to identify the claims with the greatest
potential. Eventually, the insurer will utilize their evaluations in developing
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an appropriate settlement strategy. The focus of the settlement strategy
should be to achieve the greatest possible reduction of the insured’s
exposure.
2.
Settlement Negotiations to Extinguish or Minimize
Exposure
Once the insurer has completely and fully investigated and
evaluated the actual and potential claims, it is now in a position to attempt
to negotiate settlements with the claimants. Once again, in some
jurisdictions, the goal of the claims professional in a multiple
claimant/excess exposure situation is to minimize or eliminate the
insured’s exposure. Therefore, unless the insurer is certain that all claims
cannot be settled for the policy limits, the insurer should first attempt to
negotiate a complete and full settlement of all claims for the policy limits.
Often this may be best achieved by conducting a meeting with all
claimants and their attorneys, at which an offer is conveyed to settle all
claims for the policy limits, leaving to the claimants the task of how to
distribute the policy proceeds.
In cases where there is reluctance among the claimants to reach an
agreement regarding distribution of the settlement proceeds, it may be
useful to point out that, if the claimants are unable to reach an agreement,
the insurer will be left no choice but to negotiate the best possible deals on
an individual basis, possibly excluding some of the claimants. Yet,
another approach that may be utilized to persuade the claimants into
reaching an agreement regarding distribution of the settlement proceeds is
to draft your own plan for an equitable distribution of the proceeds and to
refuse to settle with claimants who refuse to accept their pro rata share.
Obviously, there are potential risks associated with this particular strategy.
Claimants may be alienated by the insurer’s posturing and, as a result,
may refuse to negotiate further.
Once attempts to achieve a complete and full settlement of all
claims for the policy limits have failed, the insurer should then go about
negotiating on an individual or group basis to achieve the greatest
possible reduction of the insured’s exposure (again, depending upon the
jurisdiction). It is important to keep in mind that there are no uniform
guidelines or rules to follow in attempting to minimize the insured’s
exposure. The settlement of multiple claimant/excess exposure cases
have to be approached on a case-by-case basis.
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In most cases, the claims presenting the greatest potential
exposure to the insured should be given priority with respect to the
settlement process. Ordinarily, settlement of the largest claims will result
in the biggest reduction in the insured’s exposure. For example, in cases
which Claimant A’s claim is valued at $20,000, Claimant B’s claims is
valued at $50,000, and the insured has $10,000 of liability coverage, the
goal of the claims professional is to attempt to settle the $50,000 claim
prior to attempting to settle the $20,000 claim.
3.

Frequent Communication with the Insured

Good communications with the insured are always important.
However, they are vital in multiple claimant/excess exposure cases. As
soon as the insurer begins to suspect the aggregate exposure may
exceed the insured’s liability coverage, the insured should be notified.
Letters conveying this information to the insured are essential to
documenting the good faith of the insurer. However, developing a good
working relationship with the insured is also important.
Hence,
representatives of the insurer should meet with the insured to discuss the
situation at the outset of the case. Obviously, the following information
should be conveyed:
1. there is a possibility/probability that the value of
the claimants’ claims exceed the policy limits;
2. the insurer will attempt to extinguish the insured’s
exposure, and failing that, minimize the insured’s
exposure through settlement;
3. the insurer will keep the insured apprised of
meaningful developments in the case (including
but not limited to settlement demands and offers);
and
4. the insured has the opportunity and right to retain
and consult with his personal attorney.
Once all of the claims asserted against the insured have been
thoroughly investigated, analyzed and evaluated by the insurer, and the
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insurer has formulated a settlement strategy, this information should be
shared with the insured, too. The insurer should advise the insured of the
following information: (1) The identity of the claimants; (2) the evaluations
the insurer has placed upon each claimant’s case; (3) the basis for the
evaluations; and (4) the strategy the insurer intends to utilize in settling the
claims, including but not limited to an explanation of the potential benefits
and risks associated with the settlement strategy. Copies of medical
records and other important reports or documents may be provided to the
insured.
Assuming that the insured has no objections to the insurer’s
settlement strategy, the strategy should be implemented. The insured
should be kept fully informed of the status of the settlement negotiations,
as well as any other aspect of the settlement strategy.
One of the objectives of frequent and meaningful communications
with the insured is to provide the insured with an opportunity to participate
in the evaluation of the claims asserted against him and the development
of a settlement strategy. At a minimum, frequent and meaningful
communications provide the insured with an opportunity to voice
objections to the insurer’s evaluations or settlement strategy. Assuming
that the insured is sophisticated, or has the ability to seek out and obtain
legal advice from his or her personal attorney, the insured’s failure to
make objections to the insurer’s evaluations and settlement strategy
makes it difficult in subsequent proceedings for the insured to argue that
the insurer acted improperly in attempting to minimize the insured’s
exposure.
In situations where the insured objects to the insurer’s evaluations
or settlement strategy, the insurer should carefully consider the insured’s
objections. Most policies provide the insurer with the authority to control
the defense and settlement of claims against the insured. Accordingly, in
most cases, the insurer has the right to proceed with the settlement
strategy it deems to be appropriate, keeping in mind that the goal in
handling the case is to minimize the insured’s exposure. Despite the fact
that the insurer usually has the right to control settlement strategy, strong
consideration should be given to deferring to the wishes of the insured,
especially in cases where the insured is sophisticated and is receiving
legal advice from his or her own personal counsel. If the insurer does
defer to the wishes of the insured, it is extremely important to obtain
written documentation that the carrier is deferring to the request of the
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insured. The written correspondence should also set forth the reasons
why the insurer feels that its course of action is better advised.
4.

Communication with the Claimants

At the present time, most jurisdictions do not recognize a duty to
keep the claimants apprised of settlement negotiations with other
claimants. Nevertheless, in most cases, it is in the best of the insureds
that insurers sustain frequent and meaningful communications with
claimants and their attorneys.
Usually, communications with claimants and their attorneys are
necessary to complete a thorough investigation of the claims asserted
against the insured. Further, unless settlement demands are propounded
by claimants or solicited by the insurer, the insurer is not in a position to
make an evaluation of which settlements will minimize the insured’s
exposure. More simply, one cannot negotiate the best deals without
finding out what deals are available. Last but not least, by apprising
claimants of the status of settlement negotiations with other claimants,
claimants are oftentimes prone to reducing their own demands for fear of
being left out of a distribution of the settlement proceeds.
5.

Defense of the Insured

Most policies provide that the insurer is not required to defend its
insured once the insurer has exhausted the policy limits through the
payments of settlements of judgments. Obviously, claims against the
insured should be vigorously defended until such time as the policy
proceeds have been exhausted through the payment of judgments or
settlements.
It should be noted that one of the most common bad faith claims
asserted in multiple claimants/excess exposure cases is that an insurer
entered into inappropriate settlements in order to extinguish its duty to
defend as soon as possible, or that the defense provided by the insurer
was lax or incomplete because the insurer knew that it would be
exhausting the policy limits in the immediate future.
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V.

CONCLUSION

Liability insurance claims involving multiple claimants and
insufficient policy limits to resolve the claims are an increasing source of
bad faith exposure and litigation to insurers. The claims are difficult to
handle and are time consuming. In order to properly handle multiple
claimant/excess exposure claims the insurer must: (1) be aware of the
applicable jurisdiction statutes and case law that set forth the insurer’s
obligation to the insured; (2) proactively investigate and evaluate the
claims presented so that the insurer can expeditiously discharge its
obligations to the insured.
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Defending the Damages-Only Case
Introduction
Trying a case whose only issue is the amount of damages to be awarded to the
plaintiff is the most daunting experience a defense lawyer will face in the trial arena.1
There is none of the exhilaration associated with the prospect of achieving a defense
verdict through eloquent oratory, thorough witness preparation and skillful crossexamination. The emotions of those assisting defense counsel trend toward depression
instead of excitement. Defeat is conceded, the only issue being how badly. Turning
this perceived negative situation into a positive requires some creativity. It can be done
by: 1) setting a goal which can be characterized as a “win;” 2) establishing a trial
strategy to achieve that win including development of a theme that will neutralize the
emotional appeal of the plaintiff; and 3) successfully executing that strategy.
Setting the Goal
Well in advance of trial and admission of liability, defense counsel will have
expended a great deal of effort in trying to devise a winning strategy on which a defense
verdict could arguably be based. Having carefully weighed all the evidence adduced in
discovery and persuaded the reluctant client that resisting liability is futile and could
potentially incense a jury, counsel’s efforts will turn to damage control.
Equally as in cases where liability remains an issue, and arguably even more so,
preparation is the key. Every aspect of the damages picture must be explored, and a
thorough understanding gained of the positive and negative aspects of the case. In
some cases, where a very strong defense to liability claims is available, there may be
some temptation to tread lightly on damages issues. Obviously, this security blanket is
not available in trials on damages only. The “P” Theorem becomes virtually absolute:
“Prior Prudent Preparation Prevents Poor Performance.”
Discovery will reveal plaintiff’s position on the nature and extent of the injury and
disability, the amount of past and future economic loss and the factors affecting
noneconomic damages (pain, suffering, disability, disfigurement, loss of the capacity to
enjoy life, etc.). In most cases involving serious injury the economic loss is
mathematically determinate although there can be a wide range of dispute depending
on expert opinions. Noneconomic damages need to be addressed. This is the “wild
card” in the calculation for admitting liability. Counsel must rely on jury verdict analyses
1

This article will be restricted to consideration of strategies to be employed in actually trying a personal
injury case after announcing to the court and counsel that the defendant admits liability, including
causation. A case in which negligence but not causation is admitted is significantly different from one in
which all defenses are preserved. The causation-only defense case concludes with asking the jury for a
defense verdict and is outside the scope of this article. Also, the importance of jury selection, opening
and closing is discussed below, but a discourse about those topics is also beyond the scope. Punitive
damages are also not discussed. It is hard to envision admitting liability in a punitive damages case.
Finally, the article focuses on a tort claim resulting in injury as opposed to a commercial case, although
the fundamentals are essentially the same.

and sound judgment in evaluating noneconomic awards in the jurisdiction where the
case will be tried. Combining the ranges for economic and noneconomic damages
establishes a likely verdict range.
If possible, try to give the jury a “zero option.” That is, demonstrate that the
plaintiff has failed to prove causation or damages. Occasionally, when fault for the
incident is admitted, plaintiffs’ counsel will don blinders, and completely overlook
causation as a necessary element of proof. In this type of situation, it is vital that the
defense not overlook such an opportunity.
Consider the use of offers of judgment, or equivalent procedures in state
court. Let the other side know that there can be a real risk in proceeding to trial, with
real consequences in the event of a miscalculation. Of course, this may invite counteroffers, or proposals, if allowed by the controlling rules. All of this necessarily factors in to
counsel’s best judgment concerning the overall approach to the trial.
Establishing the Strategy
The strategy will be dictated by the difference between plaintiff’s settlement
demand and what defense counsel concludes is the high side of the likely verdict range.
Counsel should perform a critical analysis of the reasons for the difference between the
two values and focus on the weaknesses in plaintiff’s inflated valuation. Additionally,
the trial theme may take into account liability and also be able to find where the plaintiff
may also share in the Liability. For example, we have argued that we accept liability;
however, the jury will also note that the plaintiff was non compliant in their medical care
or made choices that were not conducive to their health. In this way, the jury sees that
the defense is willing to accept some responsibility for their negligence while noting the
lack of any mitigation of damages by the plaintiff. As an example, in a case, an
orthopedic surgeon admitted that he was not on top of a case of compartment
syndrome following an ankle fracture; however, it was clear from the medical records
and discovery that he was clearly exaggerating his pain level and, most importantly, did
not follow the advice of a world class physician that would have eliminated his pain
syndrome. The jury did award damages for past medical costs; however, they refused
to award damages for future pain and suffering because they felt the plaintiff was out for
financial gain and not to help heal and move on with his life.
Another strategic tact is to focus, perhaps not directly, on the fact that this case is
all about money damages and that while liability is admitted, the plaintiff will not be able
to demonstrate that the negligence was a substantial factor in the injuries claimed to
have been sustained. This was demonstrated in a case where negligence was admitted
with respect to the failure to diagnose cancer timely. The jury was presented with
evidence that even if the physician had conducted his diagnosis “by the book” the type
of cancer plaintiff had would not have been able to be excised and has spread to the
lymph nodes thus reducing the ability to prolong his life much less save it. This
admitted negligence resulted in a finding of no causation.

Retention of experts is as crucial in these cases as in any other. The right
experts can refute the exaggerated claims, thereby showing the defense to be the side
with reason, interested in a fair resolution of the controversy, while revealing the
opposition to be greedy and overreaching, interested only in grossly inflating money
damages.
As much as anything else, defense counsel must seek to literally dominate the
courtroom (not in a physical sense, with booming voice and overblown gestures, but in
a moral way, through confidence, evident knowledge of the case, and simply being
right), demonstrating to the jury from the very beginning of voir dire that she or he is
trying to present truth, and reach justice through a fair and reasonable result. If this can
be accomplished, and the other side is successfully depicted as venal and lacking
credibility, a successful result is within reach.
Economic damages.
Economic damages are calculable, so the difference between plaintiff and
defense calculations will depend on varying assumptions. Past and future medical
expenses, past and future disability accommodations, lost income to date and lost
future earning capacity are the usual components of economic loss in a personal injury
case. The difference between the plaintiff and defense evaluation of these components
usually turns on expert opinion. The defense strategy will be to exploit the weaknesses
in the plaintiff’s experts’ opinions and establish the validity of the defenses. Moreover, it
is important for the defense model for damages to be more reasonable than the
plaintiff’s likely inflated concept of economic damages. The concept should be to
develop a theme that will help the plaintiff recover damages to make them whole or
return them to functioning rather than providing some windfall that is clearly excessive.
For example, plaintiff’s economist’s opinion of lost future earnings may apply
flawed economic principles or may depend on a vocational rehabilitationist’s
calculations which are based on erroneous assumptions about the nature or
permanence of plaintiff’s disability. Proof that the assumptions are flawed discredits the
economist’s opinion. It is always important to develop the theme that the plaintiff,
through these experts, is developing models that are outside the realm of what it will
take to restore the plaintiff without becoming excessive or even speculative. Present
value of lost future earnings and future medical expenses depends on the economists’
view of the reasonable discount rate. Defense counsel may be able to overcome
plaintiff’s economist’s reliance on the Treasury bill rate by using an annuitant to prove
that an annuity from a triple A company will provide plaintiff’s future economic needs at
a fraction of the amount required when using the T-bill as the discount rate.2
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The law is not entirely settled in this area, so make sure that the court will allow this evidence before
trial.

In this situation, it will probably prove crucial to retain a good, conservative
economist to find the flaws in plaintiffs’ analysis. Work with the economist to prepare a
brisk, but thorough, cross examination of the opposing expert. Economics has been
called the “dismal science,” and it can seem so to jurors who have to sit through an
interminable session of throwing around numbers which can appear to be all but
incomprehensible. One of the best ways to discredit an economist’s testimony is to
make the witness look absurd, for example, by showing that if his forecasts are
projected out, costs or earnings will be ridiculously high in the future, or looking
backwards, that his projections simply do not comport with reality. It takes some skill
and forethought to do this without putting the jury to sleep, but if done correctly it will go
a long way towards reducing the credibility of plaintiff and his or her experts.
Opinions concerning the need for future medical care may vary widely among
experts. If an independent medical examination discloses minimal permanent disability
and plaintiff’s medical expert, who has not examined the plaintiff, testifies that she is
totally and permanently disabled, the strategy will be to discredit that expert and
vindicate the independent medical examination. Whatever strategy is to be used must
be planned well before trial. The goal is always to establish credibility with the jury that
the defense, while admitting liability, is trying to offer a reasonable alternative to the
plaintiff’s attempts to recover damages that are likely excessive or speculative. This
credibility is developed from the beginning of the trial so that the jury can trust the
defense position. More importantly, this again relates back to patient responsibility and
the following of doctors’ instructions and mitigation of damages. Many times, it is very
clear that plaintiff had treatment far more than someone who does not have ongoing
litigation. There is much literature addressing this phenomenon and many physicians
will admit not only the existence of such literature, but will also state that they have
experienced this behavior in their own patients engaged in litigation.
Again, rely on your own experts to help you develop your themes of crossexamination of the opposing medical experts. Often, plaintiffs do not want to pay their
experts to undertake detailed research in support of plaintiffs’ positions. Good material
for cross may be available in the literature to impeach these experts on any number of
issues, especially in view of the rapidly advancing state of technology in medical
treatment and rehabilitation. Opposing experts may have overlooked factual data in the
record which is inconvenient for their opinions, and it is always helpful to be able to
confront such experts with the data in front of the jury.
Non-economic damages.
Dealing with the components of noneconomic damages is the trickiest part and
may be influenced by what types of arguments are allowed in different jurisdictions. In a
damages-only case, defense counsel must be particularly diligent during discovery in
pressing the plaintiff, his or her spouse, family members and other before-and-after
witnesses about how the injury has affected plaintiff and what he or she can and cannot
do compared to before the accident, all tempered with common sense and the idea that
the goal is reasonable and fair damages. Obviously, if plaintiff was a star athlete and

now is a quadriplegic, painstaking inquiry into the before and after comparison is not
helpful. Serious trauma cases involving lesser disabilities, however, should prompt
thorough inquiry at depositions similar to questions plaintiff’s counsel would be expected
to ask at trial. It is always better to hear the damaging testimony in deposition rather
than from the witness stand in trial when there is little if any time to prepare to address
the testimony.
Plaintiffs often are more reticent at deposition in expressing how the injury has
affected them than at trial after counsel has paid more attention to preparation. The
differences between deposition and trial testimony as in all cases can be useful in
arguing to the jury that the injury and disability have not affected plaintiff as much as
plaintiff’s counsel claims. Deposition testimony about what plaintiff cannot now do
because of the accident may also be subject to impeachment by surveillance. If a
significant difference can be shown between post-accident life as described by plaintiff
and spouse and that depicted on surveillance film, plaintiff’s credibility with the jury will
suffer.3 It is always important to understand that unless the surveillance develops “case
breaking” evidence, its use can back fire on the defense because the plaintiff will likely
claim that they have “good days and bad days” to help neutralize the activities depicted
in the surveillance.
Many jurisdictions allow plaintiff’s counsel to make “per diem” arguments
consisting of asking for a relatively small per diem amount to compensate for daily
experiences the plaintiff will suffer because of the injury. 4 For example, “I’m asking you
for $300 for each time Mr. X must look in the mirror to shave and observe his horribly
disfigured face ( x 365 days in a year x 40 year life expectancy = $4,380,000).” Arguing
to the jury that $50 a day is more appropriate is not the suggested approach to counter
this type of argument. Instead, defense counsel may consider shifting the paradigm by
focusing on compensating plaintiff for worsening his life by paying a reasonable amount
to improve it. We believe that juries are open to discussion of reasonableness if the
sympathy factor has been thoroughly addressed in voir dire. It is also very helpful to
use analogies to help the jury understand the inflated nature of per diem arguments.
These analogies typically revolve around the concept that a per diem argument is
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A cautionary word about surveillance. Depending on the jurisdiction, experience shows that juries may
have an inherent aversion to invasion of privacy. Unless the surveillance is compelling, the defense
practitioner should consider not using it. We suggest showing the surveillance to non lawyers and getting
their reaction before trial.
4

Some states permit plaintiff attorneys to make per diem arguments. See Beagle v. Vasold, 417 P.2d
673 (Cal. 1966); Paduch Area Public Library v. Terry, 655 S.W. 2d 19 (Ky. App. 1983); Cafferty v.
Monson, 360 N.W. 2d 414 (Minn. App. 1985). Some states do not permit per diem arguments. See
Henne v. Balick, 146 A. 2d 394 (1958); Ferry v. Checker Taxi Co., 520 N.E. 2d 733 (Ill. 1987); Ilosky v.
Michilin Tire Corp., 307 S.E. 2d 603 (W.Va. 1983). Other states leave it up to the trial judge’s discretion
to decide whether or not to permit the argument. See Vanlandingham v. Gartman, 367 S.W. 2d 111 (Ark.
1963); Braddock v. Seabord Air Line R. Co., 80 So. 2d 662 (Fla. 1955); Johnson v. Brown, 345 P. 2d 754
(Nev. 1959). Yet other states allow the per diem argument if the trial judge provides a cautionary
instruction. See Atlantic C. L. R. Co. v Kines, 160 So. 2d 869 (Ala. 1963); Johnson v. Brown, 345 P. 2d
754 (Nev. 1959); Weeks v Holsclaw, 295 SE. 2d 596 (N.C. 1982).

simply inflating the damages much like paying for a per diem rental of a car inflates the
value of the car when compared to the cost of purchasing the car.
Using plaintiff’s economist’s rate of interest for safe investments or some other
credible rate, counsel may suggest an award, the income from which will significantly
elevate plaintiff’s lifestyle. If plaintiff’s annual income before the accident was $50,000,
then an additional $50,000 per year would double the income and the lifestyle, and that
can be achieved by awarding him $1,000,000 invested at his economist’s interest rate
of 5%. Moreover, the principal would be preserved for plaintiff’s family. These numbers
can be manipulated to fit the particular case. Defense counsel should give examples of
how the extra money could be used to advance the interests of plaintiff and spouse as
established through their testimony.
In the current economic climate, the difference in discount rates used between
economists is minimal. It may be that there is no viable or effective cross of plaintiff’s
economist and one will have to determine if the numbers are reasonable from a
common sense perspective and from the experiences of everyday life. Most states
have a jury instruction telling the jury that they are encouraged to use their common
sense and experiences of daily life.
However, be realistic in the damage figure you provide to the jury. Don’t insult
the jury’s intelligence by suggesting a number which will not pass the “smile test.” This
will cause the defense to lose credibility.
These examples are by no means exhaustive. Numerous approaches to
noneconomic damages can appeal to common sense and deflect away from plaintiff’s
per diem or similar argument whose purpose is to arithmetically calculate an inflated
number. Thinking through the challenge of arguing noneconomic damages to the jury in
advance of trial should influence and guide defense counsel’s opening statement and
examination of witnesses and round out the pretrial strategy. It is helpful to again use
analogies to counter inflated or excessive claims for non-economic damages such as
informing the jury as to the value of the money that has been requested by plaintiff’s
counsel such as by annual incomes of how many people or the number of houses that
can be bought with that amount of damages. This helps the jury put the amount into
some rational perspective.
Executing the Strategy
A preliminary consideration is the selection of the client representative. The
individual well-suited for a contested liability trial may not be the most effective for a
damages only case. Choose a representative who can fit well with the overall strategy,
and if called as an adverse witness can present your position to the jury with sympathy
and concern, but can be firm in rejecting outlandish propositions posed by opposing
counsel.

Every aspect of the trial must be designed to support defense counsel’s
damages strategy, but jury selection and opening are the most critical.
Jury selection
Tell the jury up front that the only issue is damages, as the parties have agreed
on all other issues. Imply that your client accepts responsibility for whatever incident the
case arose from, and imply strongly that you are all in the courtroom because the other
side is greedy and unreasonable. “It’s always easier to ask for more if someone else is
paying,” can be a great theme in the proper case. If plaintiff is a quadriplegic or a
serious burn victim, such an approach will probably be contra-indicated, but in other
cases it can work well in setting up a “real world” versus “litigation” damages picture.
One of the most crucial, and yet difficult, aspects of trial is voir dire. The
importance of voir dire is magnified in the trial of a damages only case. There are
different schools of thought as to how to best use voir dire to minimize damages and get
the best result possible under the circumstances. One way of thinking uses voir dire to
help strengthen the arguments of your case, through the use of certain conceptual
questions. For example, questions such as “the judge will instruct you that negligence
is only the first part of the plaintiff’s burden of proof, if it can be shown that there was no
causal connection with the injury claimed, would you be able sign a verdict with no
damages?” or When you go to your physician for help with a medical problem, do you
believe that a patient has a duty to be truthful when giving a medical history?” “When
you went to your doctor and were given advice as to what was needed to help cure your
aliment, whose responsibility was it to follow that advice?”, A question such as, “Do you
think ACME [my client] only cares about making a profit?” Such a question may invite a
response from a juror who has had a bad experience with ACME and goes on to
elaborate on what a bad company you are defending. While the question may elicit a
response that is unfavorable to your client, you need to know of this opinion. We have
found that most judges will conduct individual voir dire if discussed at pretrial. Therefore
when asking if anyone has strong feelings about tobacco companies, for example, the
attorneys may have a show of hands and then individual voir dire will allow the potential
juror to voice their opinion and perhaps set up a challenge for cause based upon their
response. For example, if they state that they believe that your client makes a product
that kills people and should be illegal, that should be a challenge for cause. The goal
here is to expose the “plaintiff” jurors or the “stealth” jurors who will be harmful to your
case. The key is to find this out without infecting the remainder of the jury panel.
The alternate school of thought is to go ahead and ask all the “bad” questions in
hopes of exposing jurors that are unfavorable to your side. While this approach raises
concerns about “poisoning the well” when a panel member gives an unfavorable
response, jury research shows that such comments are not influential on other venire
members. The reason for this phenomenon is that at this point in the trial process, a
stranger has little influence over another person’s decision making process. As the trial
proceeds, however, especially in deliberation, jurors can and will be influenced by

others. Therefore, it is critical to elicit responses that will educate you as to who will be
most antagonistic to your position and client.
During Voir dire, it is tempting to assume that anyone who is capable of feeling
sympathy is going to be favorable to the plaintiff’s case, particularly in a damages-only
trial. However, the research does not bear this out. One juror research firm sampled
531 surrogate jurors who participated in fourteen jury research studies in State and
Federal courts in nine different states. Based on their research, they determined that
juror anger played a more significant role in producing high verdicts than juror
sympathy. In fact, higher punitive damage awards were significantly linked to more
anger towards the defendant, and sympathy did not play a role in producing the punitive
damage awards. The study also found that angry jurors were the least influenced by
the defense case presentation, contrasted with jurors who were sympathetic to the
plaintiff. Conversely, those jurors in the study deemed not to be angry with the
defendant were open to persuasion. Not surprisingly, the study also determined that
angry jurors were more likely to remain strongly committed to the plaintiff going into
deliberations and, thus, more likely to award higher compensatory and punitive
damages. High juror sympathy for the plaintiff was significant only when accompanied
by high juror anger at the defendant.
The implications of this information are twofold. First it is imperative in the
damages-only case that voir dire be directed at finding those jurors who are likely to be
angry at your client. While this seems obvious, due to a limited number of strikes,
potential anger against the defendant is more of a reason to strike than fear that a
particular juror will sympathize with a plaintiff. Second, it is important to remember that
these attitudes are shaped by the individual juror’s experience, not necessarily their
demographics, thus making broad brush assumptions about their beliefs and values is
dangerous. In order to dig deeper in the limited time and scope that voir dire allows,
great care and planning must be taken to ask the questions that will prompt useful
responses.
Voir dire is one of the most difficult, yet critical aspects of a trial. While large
amounts of time is spent preparing for key cross examinations and closing arguments,
an equal if not greater amount of time should be spent preparing to develop and frame
the proper questions that will provide the most information in the shortest amount of
time possible. Taking this information and applying it in the damages-only case, some
trial lawyers put aside concern about plaintiff sympathy (provided it has been addressed
and dealt with on voir dire) and seeks to eliminate, as best as possible, potential jurors
who will become angry at their client. Voir dire is also the first time that the defense can
begin to establish the trust and credibility with the jury by developing the key themes of
reasonableness, fairness, keeping an open mind and following the law.
Opening
Opening Statement is the opportunity for the defense to lay the groundwork for
the full development of the themes that will be used throughout the trial. It is always

important to make sure that you do not either promise more than you can deliver or
over-commit to what you anticipate the evidence will be or what your witnesses will
testify to. The key is to establish your credibility by laying out the defense case of being
reasonable and fair even with the admission of liability which will be in stark contrast to
the likely exaggeration and emotion by plaintiff’s counsel.
The opening statement is perhaps the most powerful part of the trial after voir
dire. This is the opportunity not only to tell a story and set the theme, but to gain
credibility with the jury. To have the jury understand the story of this plaintiff and what
the evidence will show regarding causation and the reasonableness of the plaintiff’s
damage claim. Studies have shown clearly that many cases, if not won at opening, set
the tone for a defense verdict, provided that counsel delivers on what she states she will
prove or show.
Everyone has their own style as to delivery and the use of exhibits. Some
attorneys like to use a time line to tell the story and let the jury know something about
the plaintiff and significant dates in the story. Others like the use of power point and yet
others use video clips of upcoming depositions. Generally, it is our feeling that the more
of the story that one can tell at opening, the better is the chance for a favorable
outcome.
In the examples given above, showing a clip of the physician discussing his
frustration with the plaintiff’s lack of compliance sets the stage for the jury to anticipate a
plaintiff who is not mitigating the damages they are now seeking.
Opening is also a place to deal with sympathy for the plaintiff by discussing what
the plaintiff claims that they cannot do. If the testimony will be credible, for example, not
be able to ambulate normally or loss of the use of limbs, face it during voir dire and
again at opening. One opening dealing with a brain damaged infant discussed that the
jury would hear evidence that the mother was sad that she would never see her son
walk, play ball, go to a high school dance, get a driver’s license or feel his arms around
her neck while he told mom he loved her. This was dealt with on voir dire and again on
opening in order to blunt the overwhelming feelings of sympathy. It worked. When
closing came up and plaintiff counsel tried to play the sympathy card, that hand had
been already dealt and reviewed. There was no “shock and awe”, but rather, a feeling
from the jury that they had already heard about these losses and were waiting for
plaintiff to show how the damages were caused by the admitted negligence.
The fundamentals of a sound opening statement, which are beyond the scope of
this article, apply in a damages-only case. The jury already knows that the defendant
admits fault and will be interested to hear what the lawyers want them to do. More likely
than not, however, plaintiff’s counsel will describe the horror of plaintiff’s injuries but will
not ask for a specific number. They tend to want to see how the evidence goes before
deciding on a noneconomic amount to request. The defense practitioner should
capitalize on this failure and tell the jury up front exactly what the plaintiff’s reasonable
damages are and how they are calculated from the evidence to be presented. The

economics will be based on hard data and expert testimony. Counsel should then
explain in plain terms how he or she believes noneconomic damages should be
computed, all in conformity with the pre-planned strategy.
Opening should conclude with a statement to the effect that, for all these
reasons, we will be asking you to render a verdict in the amount of _____ at the
conclusion of the case. By suggesting a specific number, defense counsel can create
an anchor to which the jury is mentally tethered. Anchoring establishes a frame of
reference to which the jury can add or subtract depending on how they view the
evidence. In the previous example the jury might think that trebling plaintiff’s annual
income constitutes appropriate compensation for his disfigurement and award
$2,000,000 for noneconomic damages, not what defense counsel was hoping for but a
whole lot better than plaintiff’s per diem calculation, made for the first time in closing.
Most jurisdictions have a standard instruction to the effect that jurors may make
deductions and reach conclusions which reason and common sense lead them to draw
from the facts shown by the evidence. Referencing this instruction in opening when
discussing reasonable compensation for plaintiff’s injuries reminds jurors that they are
duty bound to not let sympathy influence the amount. At the end of opening, the jury
will likely have heard only one damages number which, hopefully, they will keep in mind
while listening to the evidence and carry with them all the way into deliberations.
The evidence
It is important to make sure that the attitude and tone of the defense
examinations of witnesses is reasonable, fair and based on the evidence rather than on
argument. In order to diffuse anger if that is potentially a factor in the case, it is
important that defense counsel refrain from attacks unless there are ample grounds for
the attack. The quickest way to lose a jury is to be too aggressive when the evidence
does not support it. The goal is for the jury to trust the defense to guide them through
what is fair and reasonable rather than incessantly attacking the plaintiff and their
witnesses.
The company witness
Just as with the client representative, the in-house witness can be a crucial part of
the implementation of the trial strategy. The company witness in a damages case may
well not be the same individual who would be chosen where liability is hotly contested.
The witness must be able to project acceptance of responsibility, present a reasoned
demeanor, but be able to draw the line in limiting the effects of the admission of liability,
as appropriate.
This is the witness to diffuse the anger addressed above. If the company witness
can put a “face” on the company, address the shortcomings, explain why the negligence
occurred and what the company has done to address the situation, it is our experience
that even in punitive damage cases, the damages can be mitigated a great deal or even

eliminated. We are aware of product liability cases where compensatory damages were
awarded that were reasonable and no punitive damages awarded because of the
demeanor of the company witness. Conversely, if the company witness presents as
uncaring, lacking in knowledge as to the product or history of the company and is not
“repenting” then the anger may be aroused in the jury. This is a key for the jury to see a
human being and recognize that the company is made up of people just like them, who
are trying to do a good job for their company and provide for their families.
A great deal of time must be spent on the explanation for why the negligence
occurred and why liability was admitted. In our experience, the company witness, unless
they have testified in the past, will have a difficult time with both direct and cross. If the
witness is a C-level executive, it is all the more difficult. While intelligent, the notion of
having to answer someone’s questions that they perceive to be intrusive or obnoxious,
and further, not being in control in a foreign environment is frustrating at best. They
simply cannot follow your directions and will want to convince the plaintiff’s attorney the
errors of his/her ways. If this occurs, even admitting liability will appear to be a “ploy” or
some political game by corporate America.
The wrongdoer
The defendant typically will be an individual, the employer of the individual or
both. Assuming that a wrongdoer can be specifically identified, defense counsel should
spend quality time with the person to discern whether he or she is a believable witness
capable of conveying sincere regret for whatever mistake caused the injury. If so, the
witness may be able to shift some sympathy away from the plaintiff and to the
defendant. Typically, the witness would describe how the mistake occurred in terms
which humanize his or her actions, convey regret and reinforce the notion that well
meaning people make mistakes.
How to deal with the wrongdoer is another judgment call. Much can be learned if
plaintiff’s counsel deposes him or her, giving defense counsel a chance to prepare the
person to testify and gauge his or her performance. Relevance of trial testimony may
again be an issue. If plaintiff’s background comes into evidence, defense counsel
should be allowed to present background including employment history of the
wrongdoer which can segue easily into testimony evidencing remorse. But, unlike the
company witness, the wrongdoer cannot be chosen for his or her jury appeal. Defense
counsel must carefully evaluate how effective he or she will be in conveying regret and
withstanding cross-examination.
Closing
Final argument is the opportunity for the defense to re-affirm the themes of
reasonable and fair damages that have been developed during the trial. There are
countless articles written about final arguments. The most important idea is to be
yourself, stay consistent with your themes and be prepared to counter the arguments
made by plaintiff by using simple yet effective analogies, stories and weaving in the law

that applies so that the jury hears a different yet credible defense argument. Final
argument is not the time to become overly emotional. We can diffuse the arguments
with the strength of our argument rather than the strength of our voice.
If defense counsel has formulated and executed a strategy, closing should take
care of itself. Ideally, it will be virtually the same as opening. It should include an
explanation of the flaws in plaintiff’s calculation of economic loss and persuasively
demonstrate why the defense’s comports with logic and reason. Counsel must
elaborate again on the defense’s reasonable basis for noneconomic damages to which
the jury will have been “anchored” since opening. Finally, counsel must convey the
defendants’ sincere regret for the accident (if there has been no evidence of it –
judgment call) and that they trust the jury to be fair to both parties in assessing
damages.
Some trial lawyers may have differing opinions; however, it is generally accepted
that by the time closing rolls around, the jury has probably made up its mind. At this
stage, we believe that closing is the time to arm “your jurors” with the arguments to drive
the deliberations. Shorter is better. Jurors have repeatedly told researchers that while
they liked the closings, it did not change their minds at all.
However, jurors
remembered the one or two memorable arguments highlighting the evidence. It gave
them something to remember and use with their fellow jurors. For example, jurors in a
product liability case remembered plaintiff counsel putting two pennies on the jury rail to
demonstrate the amount of extra cost per valve needed to make the product safe for
use. Short and sweet but powerful and easy to remember. Jury research also shows
that many jurors are already sick of the delays in the trial and the long winded attorneys.
Many have told researchers that they were trying to convey a message to the attorneys
to “shut up and sit down.” We believe that if voir dire sets the table and opening sets
the road map and counsel delivered during the trial, there is no need to go on for an
hour or more in closing. In a case where liability was admitted, the explanation for why
liability was admitted may be enough and then counsel may turn to discussing the level
of responsibility agreed to on voir dire, how plaintiff was shown not to have mitigated
damages, or how there is a level of unreasonableness in the plaintiff attorney’s request
for damages.
Conclusion
The damages-only case presents unique challenges to the defense practitioner,
not the least of which is accepting that the case cannot be “won” in the traditional sense.
The defense mentality must be retooled to accommodate the notion that a win can be
defined in terms of a verdict not exceeding a certain range. Counsel must do his or her
homework in deciding upon that range using realistic parameters, then formulate and
execute a strategy. The case, if approached from a common sense view point could
result in a verdict that is pleasing to your client. Jurors want to do what is reasonable
and within the realm of common sense. Arm them with the tools to deliver a verdict that
will be pleasing to the client, serve justice, and meet the definition of reasonableness. If

it all comes together, a “win” in a damages-only case is almost as rewarding as a
defense verdict to the client. In the end that is what the verdict is for, your client.
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Dynamics of Aggressive Negotiation
1.

2.

3.

Aggressives move psychologically against their opponents. Tactics include:
a.

Intimidation (demoralize, browbeat, perturb)

b.

Threats (expressions of intent to hurt or injure)

c.

Claims of superiority

d.

Casting all blame on the other side

Under the “smokescreen” of the attack, aggressives follow a four-fold strategy:
a.

Make extreme demands

b.

Make very few concessions

c.

If concessions must be made, make very small ones

d.

Create “false issues”

Dangers and risks of the aggressive approach
a.

Creates potential for misunderstandings between the two sides

b.

Agreement will take longer and consume more resources

4.

c.

Increases the number of failures

d.

Trial rate is more than double

e.

Raises the likelihood of retaliation

f.

When used as substitute for preparation, aggressive strategy yields low outcomes

g.

In repeated encounters, it is less profitable than a cooperative strategy

Benefits
a.

It avoids the risk of exploitation

b.

In “single issue” situations, it is more profitable than any strategy except “tit-fortat”

Dynamics of Cooperative Negotiation
1.

2.

3.

Cooperatives move psychologically toward their opponents
a.

Establish common ground

b.

Emphasize shared values

c.

Are trustworthy (fair, objective, reasonable)

Cooperatives establish credibility and good faith by
a.

Making unilateral concessions

b.

Seeking highest joint outcome (both sides better off)

Dangers or risks of the cooperative approach
a.

Risk of manipulation and exploitation
Note: This risk stems from an unexamined and unarticulated assumption among
cooperatives:
The Cooperative Assumption:

b.
4.

i.

If I am fair and trustworthy, and

ii.

If I make unilateral concessions

iii.

Then the other side will feel an irresistible moral obligation to reciprocate

Risk of righteous indignation when the opponent doesn’t reciprocate

Benefits of the cooperative approach
a.

In repeat situations the cooperative strategy known as “tit-for-tat” yields higher
individual profits than an aggressive strategy

b.

In virtually all situations a savvy cooperative strategy yields higher JOINT
benefits than an aggressive approach

Two Basic Patterns of Effective Negotiators
Cooperative Effective

Aggressive Effective

Cooperative Objectives

Aggressive Objectives

Conduct self ethically

Maximize settlement for client

Maximize settlement for client

Obtain profitable fee for self

Get a fair settlement

Outdo or outmaneuver opponent

Cooperative Traits

Aggressive Traits

Trustworthy, Ethical, Fair

Dominating, Forceful, Attacking

Courteous, Personable, Tactful,
Sincere

Plans timing and sequence of actions,
Rigid, Uncooperative

Fair-minded

Gets to know opponent, disinterested
in needs of others

Realistic opening position

Unrealistic opening position

Accurately evaluates case

Clever

Does not use threats

Uses threats

Willing to share information

Reveals information gradually

Skillfully probes opponent’s position

Willing to stretch the facts

Traits Shared by Effective Negotiators of Both Patterns
Prepared

Realistic, Reasonable, Rational,
Analytical

Honest, Ethical

Convincing

Observed customs and courtesies of the
Bar

Effective trial attorney

Perceptive, Skillful in reading cues

Self-controlled

Took satisfaction in using legal skills

Patterns of Ineffective Negotiators
Cooperative Ineffective

Aggressive Ineffective

Cooperative Objectives

Aggressive Objectives

Conduct self ethically

Maximize settlement for client

Maximize settlement for client

Outdo or outmaneuver opponent

Meet client’s needs

Obtain profitable fee

Maintain good relations with opponent
Get a fair settlement
Cooperative Traits

Aggressive Traits

Trusthworthy, Ethical, Fair, Honest

Irritating

Trustful

Unprepared on facts and law, Bluffs,
Unreasonable opening demand, Withholds
information, Uses take-it-or-leave-it

Courteous, Personable, Sociable, Friendly

Attacking, Quarrelsome, Demanding,
Argumentative, Aggressive

Gentle, Obliging, Patient, Forgiving

Egotistical, Headstrong, Rigid

Intelligent

Arrogant, Disinterested in the needs of
others

Dignified

Intolerant

Self-controlled

Hostile

Cooperative Pathology

Aggressive Pathology

Passive-aggressive

Overtly hostile

Victim behavior

“Bully” behavior

Masochistic (unconscious)

Sadistic (unconscious)

The charts above are reproduced from Negotiation and Settlement in the 90's, an audiotape
seminar by Professor Gerald R. Williams. Reprint permission granted by The Professional
Education Group, Inc.
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BEST PRACTICES FOR THE DEFENSE OF
CORPORATE DEPOSITIONS
PRACTICE POINTERS AND SKILLS
Thomas R. Jayne
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BNSF Railway Company
I.

INTRODUCTION

Short of trial, no part of discovery and trial preparation poses a greater risk to our clients
or is more unnerving to defend than the corporate deposition. Designated witnesses
speak “on behalf” of our clients, and their statements have a weight and finality that make
supplementation or amendment of the company position difficult, if not impossible.
Testimony of a corporate designee on subjects specified in the notice constitutes an
admission. Diamond Triumph Auto Glass, Inc. v. Safelite Auto Glass, 441 F. Supp. 2d
695 (M.D. Pa. 2006); See Mitsui v. Puerto Rico Water Resources Authority, 93 F.R.D. 62
(D. Puerto Rico 1981); Protective National Insurance Co. of Omaha v. Commonwealth
Insurance Co., 137 F.R.D. 267 (D. Neb. 1989). See also Wright & Miller §2103; 23 Am.
Jur. 2d §145.
Good opposing counsel use the procedure to seek “sound bites” and to document a lack
of knowledge, rather than seeking information. While a corporate deposition provides an
opportunity to fully understand and prepare defense strategies, the risks from not doing so
adequately are high. Nearly every state has a rule permitting a corporate deposition, and
most are similar to Rule 30(b)(6) of the Federal Rules of Civil Procedure:
A party may name as the deponent a public or private corporation .
. . and must describe with reasonable particularity the matters for
examination. The named organization must then designate one or
more officers, directors, or managing agents, or designate other
persons who consent to testify on its behalf. . . . The persons
designated must testify about information known or reasonably
available to the organization.
This presentation is intended to outline steps necessary to adequately prepare for and
defend corporate depositions. While not covered by this presentation, be aware that
corporate depositions provide a fertile ground for sanctions motions. Your preparation
should be “defensive” and anticipate such a conflict. See, e.g., E.E.O.C. v. Thoman &
Wright Corp., 243 F.R.D. 426 (D. Ks. 2007).

II.

MOTION PRACTICE

The first step to responding to a 30(b)(6) demand is to review the scope and specificity of
the notice. Your goal should be to focus and narrow the list of topics through objections
and negotiation. While this may not be possible in certain venues, it is almost always
worth the effort.
The witness must be fully prepared to testify regarding each matter described in the
notice. If the description of subjects is general or vague, preparation can be difficult or
impossible. While some courts may relieve the corporation of its obligation to designate
a witness to testify on its behalf, it is generally advisable to raise the issue in advance of
the deposition. See Hi-Plains Elevator Machinery, Inc. v. Missouri Cereal Processors,
Inc., 571 S.W.2d 273 (Mo. App. 1978) (notice did not adequately describe matters for
examination, and corporation not required to designate a witness). Reed v. Bennett, 193
F.R.D. 689, 692 (D. Ks. 2000). If possible, subjects should be listed as separately
numbered items for ease of reference in the record during the deposition.
Practice Tip: Review the notice with the client before drafting objections. Know what
is and what is not possible before going to war to limit the notice. This is true with
respect to both the topics listed and documents requested.
III.

DESIGNATING WITNESSES

Selecting the proper people to speak and defining the role of multiple witnesses is a
critical step. It requires judgment to balance knowledge and experience against ability as
a witness. While it is often a safer course to select the most knowledgeable person, the
style and manner of testimony can be critical. If enough preparation time can be
invested, the use of a person with less historical knowledge but more ability as a witness
may be a better practice. Consider the use of consultants or retired employees to speak
for the company where the person with the most facts is a poor witness.
The witness must be or become knowledgeable about the subject matter. Alexander v.
FBI, 186 F.R.D. 137, 141 (D.D.C. 1998). A corporation is generally not relieved of this
obligation simply because the persons having knowledge of such matters are no longer
employed or are deceased. The corporation must prepare a designee to testify to the
extent such information is reasonably available, whether from documents, former
employees, or other sources. U.S. v. Taylor, 166 F.R.D. 356 (M.D.N.C. 1996), aff'd 166
F.R.D. 367 (producing an unprepared witness for deposition is tantamount to failure to
appear, warranting imposition of sanctions).
More than one witness is often needed where the notice presents multiple subjects.
Alexander, id. However, the witness need not be a corporate employee or director. PPM
Finance, Inc. v. Norandal USA, Inc., 392 F2d 889 (7th Cir. 2004).
The federal rules do not require designation of a person with personal knowledge or who
is most knowledgeable on the matters at issue. Reed, id.; Sanders v. Circle K Corp., 137
F.R.D. 292 (D. Ariz. 1991); Lapenna v. Upjohn Co., 110 F.R.D. 15 (E.D. Pa. 1986) (not a

discovery abuse to designate single employee concerning all testing of drug even though
employee started employment after the drug received FDA approval). However, the
person designated must be completely prepared to testify not only to his or her
knowledge, but to all information that should be known to the corporation. Alexander, id.
See also, Buycks-Roberson v. Citibank Federal Savings Banks, 162 F.R.D. 338 (N.D. Ill.
1995) (failure to comply with rule where witness could testify only about policies and
practices of one unit of the corporation and not other units); Protective National
Insurance Co. of Omaha v. Commonwealth Insurance Co., 137 F.R.D. 267 (D. Neb.
1989) (corporation must make conscientious, good-faith effort to designate persons
having knowledge of the matters specified in the notice). In addition, state rules vary.
E.g., Rule 2025.230 of the California Rules of Civil Procedure provides that “the
deponent shall designate and produce at the deposition those of its officers, directors,
managing agents, employees, or agents who are most qualified to testify on its behalf as
to those matters . . . .” (emphasis added), and “PMK” depositions are common in that
state. At least one court has permitted the designation of outside counsel as a witness,
Cartier v. Bertone Group, Inc., 404 F. Supp. 2d 573 (S.D. N.Y. 2005), but this could lead
to disqualification of counsel at trial.
Although a designated witness may report a lack of “corporate memory” with respect to
particular subjects, this must be based on a reasonable investigation directed at both
records and witnesses. Further, if the corporation wishes to assert a position with respect
to such a subject, it should present testimony explaining its reliance on external facts.
Practice Tip: Witness selection is critical. If the topic is highly technical, you should
probably favor a witness with more first-hand knowledge. If the topic is more general,
err on the side of the strong witness. Unless state court rules prohibit this, fight any
attempt by the other side to characterize your witness as the “person with most
knowledge” about the noticed subject. Consider whether you can have one person
testify to several of the categories. There are definite benefits of having fewer people to
prepare and present even if it means having to educate your witness in an area about
which they might not have had much prior knowledge.
IV.

FACTUAL RESEARCH - FINDING THE ANSWERS TO THE QUESTIONS

Careful and complete research is necessary in preparing for a corporate deposition.
Federal Rules require disclosure of discoverable information “reasonably available” to a
party. Even where the listed topics are within the experience and expertise of your
designated witness, it is important to conduct enough research to assure that the
“knowledge” of the designated witness includes all of the “knowledge” of the company.
This effort is even more critical where the designated witness has incomplete knowledge
of the topics.
A complete investigation will probably include locating and reviewing relevant
documents, identifying and interviewing past and present employees with potential
knowledge, searching relevant computer databases, locating stored computer files, and
locating and reviewing previous testimony or discovery responses by the company.
Often, new avenues of research are suggested by employees and former employees, and

the process becomes more complete as it progresses. Be sure to build enough time into
the process.
Practice Tip: Document your search efforts. Make a record of who you interviewed
and where you searched for documents. Log the amount of time expended and the
number of calls made. You will be on stronger ground in defending their position,
particularly if little information was located.
V.

WITNESS PREPARATION

The goal of preparation is to have the witnesses ready to fully and completely answer
questions within the scope of the notice. Protective National Insurance Company of
Omaha v. Commonwealth Insurance Co., 137 F.R.D. 267 (D. Neb. 1989). In addition to
the usual deposition preparation advice, counsel should:
•

Explain to the witness that as the corporate designee, counsel represents him
in the deposition.

•

Carefully explain the role of the deponent as a spokesperson. This includes
imparting an understanding of the difference between the personal knowledge
and experience of the witness and her testimony based on documents,
conversations, and other research.

•

Give a copy of the notice to the witness and highlight the topics on which the
witness will be testifying. Explain that the notice will probably be the first
exhibit at the deposition. Make sure the witness understands which of the
topics she has been designated to speak to.

In federal court and in most state courts, notes made by a witness are discoverable if used
by the witness to refresh her recollection if the court in its discretion determines that
disclosure is “necessary in the interests of justice.” Rule 612(2), FED. R. EVID.
Practice Tip: Consider having the witness bring a handwritten or typed set of notes to
the deposition setting out their “findings” in response to each topic. This gives counsel
the opportunity to help shape the company response and gives the witness a reference
document so the deposition isn’t a memory test. Opposing counsel often mark this as
an exhibit and it becomes your deposition outline.
VI.

DEFENDING THE DEPOSITIONS

Objections during a corporate deposition are governed by the same rules that apply to
other depositions. You should pay particular attention to two concepts, however. First,
be careful to protect discussions with counsel, as well as investigation conducted at the
direction of counsel in preparing for the deposition. To the extent that these subjects are
protected (and they are not under some state rules), they will fall under the attorney-client
communications privilege and work-product privilege.

Second, corporate depositions often include questions arguably beyond the scope of the
subjects described in the deposition notice. While some courts permit counsel to instruct
a witness not to answer such questions, Lapenna v. Upjohn Co., 110 F.R.D. 15 (E.D. Pa.
1986) (court declined to order corporate designee witness to answer question outside of
the designation), most courts require that an answer be permitted “subject to the
objection.” King v. Pratt & Whitney, 161 F.R.D. 475, 476 (S.D. Fla. 1995) (examining
party not limited, and general deposition rules govern questions outside the scope of the
notice); Cabot Corp. v. Yamulla Enters, Inc., 237 F.R.D. 428, 432 (D. Nev. 2006).
Repeat the objection on the record each time the witness is asked a question outside of
the scope of the notice.
Practice Tip: Know your local court customs and practices about objections. While
objections can be useful to slow or stop an out-of-control opposing counsel, or to calm
a panicked witness, some courts strictly limit objections. Those of you who practice in
Texas are acutely aware of these limitations. Prepare for the possibility that most
courts will permit questions outside the scope of the notice.
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I.

Introduction
A. Summary

Cognitive illusions are images that can be completely different depending
upon your perspective. In one image, you may see a rabbit, but in the same
image, someone else may see a duck. Anti-indemnity laws are no different.
From the perspective of the subcontractor, who is usually burdened by
indemnifying the general contractor and owner for their own negligence, they see
the ant-indemnity laws as an unexpected gift. The owner, who typically forces
the general contractor to protect himself from his own negligence, sees the antiindemnity law as an unfair restraint on its right to contact.
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This paper takes a look at anti-indemnity legislation by examining the
concept of indemnification in construction contracts and exploring the trend in the
United States with respect to anti-indemnity laws. Since many of these laws also
forbid additional insured obligations, this paper delves into the application of antiindemnity legislation to one’s status as an additional insured as opposed to an
indemnitee. This paper will also survey various states’ anti-indemnity legislation
and discuss as to which of the three general categories of anti-indemnity laws the
states fall: sole negligence prohibitions, strict contribution provisions, and atypical
limitations.
The goal of this paper is to assess the enforceability of these antiindemnity laws, those methods used to circumvent the law, and the impact of this
legislation on the construction and insurance industry.
B. Background of Indemnification
Indemnity is “the right of an injured party to claim reimbursement for its loss,
damage, or liability from a person who has such a duty.” BLACK’S LAW
DICTIONARY (9th ed. 2009). An indemnity clause is “a contractual provision in
which one party agrees to answer for any specified or unspecified liability or
harm that the other party might incur. Id. An indemnity clause is also termed a
hold-harmless clause or a save harmless clause. Id.
The concept of indemnification can be found in construction business wherein
liability is usually determined and allocated by contract. It is quite common for
construction contracts to contain indemnity provisions requiring one party to
defend and reimburse the other against various expenses or losses. PHILIP L.
BRUNER AND PATRICK J. O’CONNOR, JR., 3 BRUNER & O’CONNOR CONSTRUCTION
LAW § 10:1.
Moreover, a party’s status as an indemnitee for whose benefit contractual
liability coverage is purchased by the indemnitor is not the same an additional
insured under an indemnitor’s liability policy. PHILIP L. BRUNER AND PATRICK J.
O’CONNOR, JR., 4 BRUNER & O’CONNOR CONSTRUCTION LAW § 11:164 (hereinafter
“BRUNER & O’CONNOR”). An additional insured has a direct contractual
relationship with the insurer. Id. In the context of contractual liability coverage, a
party’s status as a contract indemnitee is different in that the insurer’s contractual
obligations run to its insured, the indemnitor, and not directly to the indemnitee.
See e.g., Gotro v. Town of Melville, 527 So.2d 568 (La. App. 3 Cir. 1988);
DiPietro v. City of Philadelphia, 344 Pa. Super. 191, 496 A.2d 407 (1985). This
distinction is significant in the application of anti-indemnity statutes to one’s
status as an additional insured as opposed to a contract indemnitee which will be
discussed further in this paper below. BRUNER & O’CONNOR, supra.
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II.

Anti-Indemnity Statutes
A. Background

The 1958 American Institute of Architects’ (“AIA”) General Conditions
originally contained no indemnification clause. BRUNER, supra, at § 10:77. In
fact, Article 27, pertaining to the contractor’s liability insurance requirements, did
not require the contractor to name the owner and architect as additional insureds.
Id. About the closest this agreement came to any form of indemnity was Article
34, entitled “Mutual Responsibility of Contractors,” which required the contractor
to defend the owner in the event that a separate contractor sued it due to
damage caused by the contractor and to pay any judgment that might arise
therefrom. See AMERICAN INSTITUTE OF ARCHITECTS, GENERAL CONDITIONS OF THE
CONTRACT FOR THE CONSTRUCTION OF BUILDINGS (1958 edition).
In the 1960s the scope of indemnification clauses began to change. Due
to an increase in third-party tort actions against design professionals in the
1960s, the AIA revised its General Conditions document in 1966 requiring that
the contractor indemnify the owner and architect from certain claims. BRUNER,
supra, at § 10:77. The contracting community lobbied state legislatures for laws
to restrict the application of these provisions as a partial response to the
introduction of contractual indemnity provisions in the AIA and Engineers Joint
Contract Documents Committee Standard Forms. Id.
A majority of the states responded by enacting anti-indemnity statutes
which either restrict, modify, or invalidate indemnification agreements contained
in construction contracts. Id. These anti-indemnity statutes fall into three general
categories: Sole Negligence Prohibitions, Strict Contribution Provisions, and
Atypical or Miscellaneous Limitations. See INTERNATIONAL RISK MANAGEMENT
INSTITUTE, INC., CONSTRUCTION RISK MANAGEMENT, Vol. II at X.E.4 (May 1998).
B. “Sole Negligence” Prohibitions
“Sole Negligence” prohibitions void indemnification agreements which
purport to indemnify the promisee for bodily injury or property damage or other
loss caused by the sole negligence of the promisee or its agents. BRUNER,
supra, at § 10:90. Of those states which have enacted anti-indemnity laws,
nearly half have prohibited the enforcement of provisions that purport to
indemnify the indemnitee for losses resulting from the indemnitee’s “sole
negligence,” or “willful misconduct.” Id. Those states which have enacted such
anti-indemnity legislation include:
•
•

Alaska -- Alaska Stat. 45.45.900.
Arizona -- Ariz. Rev. Stat. Ann §32-1159.
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•
•
•
•
•
•
•
•
•
•
•
•
•

California -- Cal. Civil Code 2782.
Connecticut -- Conn. Gen. Stat. Ann. §52-572k.
Georgia -- Ga. Code Ann. §13-8-2.
Hawaii -- Hawaii Rev. Stat. Ann. §431-453 (now renumbered
431:10-222).
Idaho - Idaho Code §29-114.
Indiana -- Ind. Code Ann. §691.991.
New Jersey -- N.J. Stat. Ann §2A:40A-1.
South Carolina -- S.C. Code Ann. §32-2-10.
South Dakota -- S.D. Codified Laws §56-3-18.
Tennessee -- Tenn. Code Ann. §62-6-123.
Utah -- Utah Code Ann. §13-8-1.
Virginia -- Va. Code Ann. §11-4.1.
West Virginia -- W.Va. Code §55-8-14.

In these states, indemnity is allowed when 1) the indemnitee and the
indemnitor share responsibility for loss, and; 2) The indemnitee and some third
party share responsibility. Further, “Sole Negligence” prohibitions generally do
not affect the validity of insurance contracts or workers’ compensation
agreements issued by insurers. BRUNER, supra, at § 10:90. Notwithstanding the
statutory bars, if it is an indemnitor procured insurance policy that provided
protection for the indemnitee’s sole negligence, then the indemnitee should be
protected. Id. However, seven of the states’ statutory bars are silent with
respect to the validity of insuring agreements: Arizona, Idaho, Indiana, Michigan,
South Dakota, Tennessee, and Utah. Id.
In all, the legislative purpose behind enacting “sole negligence”
prohibitions is to achieve a more equitable distribution of costs and risk of injury;
to increase the availability and affordability of insurance, and; to afford protection
to those with inferior bargaining positions. Id.
C. Anti-Indemnity Statutes Allowing Strict Contribution
Provisions
Some states have legislative schemes which prohibit indemnity outright,
but allow parties to contract to contribute to losses suffered on the job to the
extent caused by each. BRUNER, supra at § 10:91. These states include:
•
•
•
•

Illinois -- 740 Ill. Comp. Stat. Ann. 35/1 to 35/3
Massachusetts -- Mass. Gen. Laws Ann. Ch. 149 § 29C (only
relates to “Subcontractor’s” indemnity obligation).
Mississippi -- Miss. Code Ann. §31-5-41.
Nebraska -- Neb. Rev. Stat. §25-21, 187.
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•
•
•
•

New Hampshire -- N.H. Rev. Stat. Ann. §338-A:1 (invalidates
architect’s and engineer’s indemnity only).
North Carolina -- N.C. Gen. Stat. §22B-1 (exempts DOT contracts).
Ohio -- Ohio Rev. Code Ann. §2305.31.
Rhode Island -- R.I. Gen. Laws §60310.

Most of these anti-indemnification statutes allow the reallocation of risk to an
indemnitor’s insurer. As such, even though an indemnification agreement may
be voided by statute, a separate promise to procure insurance designed to shift
the same risk is enforceable. BRUNER, supra at § 10:91.
III.

Anti-Indemnity Statutes – Atypical Statutory Prohibitions

Several jurisdictions have enacted anti-indemnity statutes that are unique and
fail to fit into the “sole negligence” or “own negligence” models. Such legislation
is discussed below.
A. Louisiana
i. La. R.S. 9:2780 – the Louisiana Oil and Indemnification
Act
As an oil and gas state, Louisiana has a statutory bar, the Louisiana Oil Field
Indemnification Act (“LOIA”), which invalidates indemnification agreements
contained in construction contracts “pertaining to wells for oil, gas or water.” See
La. R.S. § 9:2780. More specifically, the LOIA was enacted to invalidate certain
indemnity agreements affecting industries engaged in the development,
exploration, and exploitation of sources of energy. Lanclois v. Crown DBL, Inc.,
08-813 (La. App. 3d Cir. 12/1008), 1 So. 3d 685, writ denied, 09-0065 (La.
3/6/09), 3 So.3d 489. The statutory scheme is based upon a “strict contribution”
model which invalidates any form of indemnity that purports to extend to the
indemnitee’s own negligence.
The Fifth Circuit concluded in Babineaux v. McBroom Rig Building Services,
Inc., 806 F.2d 1282 (5th Cir. 1987) that, pursuant to Louisiana law, a contractual
agreement requiring insurance to be provided by an indemnitor to an indemnitee
for losses caused by the negligence of the indemnitee is in violation of the LOIA
and is therefore, null and void. However, in Patterson v. Conoco, Inc., 670
F.Supp. 182 (W.D. La. 1987), the federal district court concluded that the general
rule enunciated in Babineaux was not applicable where the indemnitee actually
paid the insurance premiums for the insurance provided by the indemnitor.
Furthermore, the Fifth Circuit explained in Marcel v. Placid Oil, 11 F.3d 563,
569 (5th Cir. 1994) how the LOIA is aimed at preventing the shifting of the
economic burden of insurance coverage or liability onto an independent
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contractor. In Marcel, the Fifth Circuit adopted the exception to the LOIA created
in Patterson. In Patterson, the agreement required the employer of the injured
plaintiff to provide insurance coverage indemnifying a third party. Id. While this
agreement was within the reach of the LOIA, the agreement provided, however,
that the indemnitee would reimburse the employer for the insurance premiums.
Id. The indemnitee produced evidence documenting its payment of these
premiums over a period of approximately eighteen months. Id. Based upon this
reimbursement, the court concluded that the agreement was not void because
the indemnitee had paid for its own insurance. As such, The Fifth Circuit
adopted the Patterson exception whereby the LOIA will not void provisions in
oilfield agreements for indemnification for losses caused by negligence or fault of
the indemnitee, where the indemnitee pays for its own insurance coverage. Id.
However, if the principal pays for its own liability coverage no shifting occurs. Id.
The Fifth Circuit found that such agreements would be economically desirable
in situations where it is less expensive for the independent contractor to add the
principal as an additional insured than for the principal to obtain its own
insurance on a particular operation. Id. at 569-70. The Fifth Circuit stressed that
this exception does not apply if any material part of the cost of insuring the
indemnitee is borne by the independent contractor procuring the coverage. Id. at
570.
ii. La. Rev. Stat. § 2780.1 – prohibition of indemnity
provisions in motor carrier transportation or
construction contracts
Recently, Louisiana enacted La. Rev. Stat. § 2780.1 (“Act 492”), a broader
anti-indemnity provision, which generally bans any indemnity provision contained
in a motor carrier transportation or construction contract wherein the indemnitor
agrees to indemnify, defend, or hold harmless the indemnitee from liability
resulting from the negligent or intentional acts or omissions of the indemnitee.
Any agreements to the contrary of the new provision are null, void, and
unenforceable. La. Rev. Stat. § 2780.1(D). The law also bans additional insured
obligations. La. Rev. Stat. § 2780.1(B).
Currently, there is litigation seeking to invalidate the statute. On December
29, 2010, Louisiana Chemical Association v. State of La., et al., Suit No. 597851,
was filed in which the Louisiana Chemical Association (“LCA”) filed suit on behalf
of 60 member companies and over 90 chemical plants in Louisiana. The LCA
made U.S. & La. Constitutional attacks based on i.) impairing the right of
contracts; ii.) denial of equal protection; iii.) deprivation of property without due
process of law; and iv) unjustified burdens upon interstate commerce. Attorney
General Caldwell answered the suit on February 23, 2011 generally denying all
allegations, and the litigation is currently pending.
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B. Florida
Florida has enacted a statute that invalidates any indemnification
agreement that purports to indemnify the indemnitee for its own negligence, in
whole or in part. The bar, however, is swallowed up by an exception that allows
total and complete indemnity so long as the indemnitee “gives a specific
consideration to the indemnitor for the indemnification…”. Fla. Stat. Ann. §
725.06(2). One court has suggested that the application of the statute may turn
on the “nature” of the indemnitee’s negligence where the indemnitee has
committed “active” negligence then the statutory bar is triggered. See Federal
Ins. Co. v. Western Waterproofing Co. of America, 500 So.2d 162, 164 (Fla. Dist.
Ct. App. 1st Dist. 1986).
Florida’s statutory bar does not apply to promises to procure insurance to
reallocate the same risk of loss to the indemnitor’s insurer. See Cone Bros.
Contracting Co. v. Ashland-Warren, Inc., 458 So.2d 851, 855-56 (Fla. Dist. Ct.
App. 2d Dist. 1984). The statute also makes an exception for indemnity
obligations that contain “a monetary limitation on the extent of the
indemnification.” Fla. Stat. Ann. § 725.06(1). Thus, even if a separate
consideration is not paid for the indemnitee, if the obligation is limited to a
specific dollar amount and contained in the project manual, the statutory bar is
inapplicable. See Westinghouse Elec. Corp. v. Turnberry Corp., 423 So.2d 407
(Fla. Dist. Ct. App. 4th Dist. 1982).
C. Minnesota
The Minnesota statutory scheme is unique in that it invalidates all forms of
indemnity in construction contracts. Minn. Stat. Ann. § 337.02. The bar,
however, is subject to several exemptions.
First, it does not invalidate indemnification for “accommodating property
owners.” Minn. Stat. Ann. § 337.03. “Accomodating property owners” are
adjacent landowners who allow use of their property to accommodate a
construction project. Second, the bar does not affect the validity of any insurance
contract. Minn. Stat. Ann. § 337.04. Thus, where a subcontractor agrees to
insure its indemnity obligation, the courts construe the arrangement as insurance
rather than indemnity and therefore not subject to the statutory bar. See Holmes
v. Watson-Forsberg Co., 488 N.W.2d 473 (Minn. 1992). Third, the Minnesota bar
does not apply where the indemnitor has agreed to procure insurance for the
benefit of the indemnitee. Minn. Stat. Ann. § 337.05. Moreover, where the
construction contract requires the indemnitor to procure insurance for the
indemnification obligation, but it fails to do so, the law will exempt the
indemnification clause from the statutory bar. Fourth, the bar does not affect
settlement agreements that are intended to compromise a legitimate dispute and
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include an indemnity provision. Minn. Stat. Ann. § 337.06.
D. New Mexico
New Mexico’s statutory scheme is based upon the “own negligence”
model by holding each party to the contract accountable for injuries caused by
each party’s own negligence. City of Albuquerque v. BPLW Architects & Eng’rs,
Inc., 2009 NMCA-081, ¶ 19, 146 N.M. 717, 213 P.3d 1146. The New Mexico
Legislature has mandated that any indemnity clause in a construction contract
that seeks to shift tort liability from one party to another “is void, unenforceable,
and against the public policy of the state.” NMSA 1978, §56-7-1(A) (2005).
Further, the New Mexico legislature defined the statutory scope of
“construction contract” in §56-7-1(A) as including all contracts relating to
construction. Recently, the Supreme Court of New Mexico interpreted “relating
to construction” under§56-7-1 as including agreements for the rental of
equipment designed or intended to be used in construction activities. United
Rentals Northwest, Inc. v. Yearout Mechanical, Inc., 2010-NMSC-030, 148 N.M.
426, 436, 237 P.3d 728ss. Thus, the Supreme Court ruled §56-7-1 prohibits
indemnification clauses in such agreements. Id.
However, the New Mexico’s statutory scheme also allows for an exception
that can swallow the rule. An agreement to hold another harmless for that
other’s negligence is void, “unless such provision shall provide:” (1) that it does
not extend to the preparation and approval of plans and specifications; and (2)
that it does not extend to the giving or failure to give directions or instructions by
the indemnitee, where such acts are the “primary” cause of the injury for which
the indemnity is sought.
E. New York
The New York statutory scheme is based upon the own negligence or
strict contribution model and invalidates agreements requiring one to indemnify
another for that other’s negligence—in whole or in part. N.Y. Gen. Oblig. Law §
5-322.1. The last clause of the statute provides:
This subdivision shall not preclude a promise
requiring indemnification for damages arising out of
bodily injury to persons or damage to property caused
by or resulting from the negligence of a party other
than the promisee, whether or not the promisee is
partially negligent. Id.
At least one commentator has argued that the language quoted above
eviscerates the statutory bar. See Robert I. Komitor, Construction Contracts: Are
The Trend of the Anti Indemnity Law, a Cognitive Illusion
8

Indemnification Clauses Still Enforceable?, 61 N.Y. St. B.J. 50 (1989).
Further, in Petito v. Beaver Concrete Breaking Co., Inc., 161 Misc. 2d 363,
613 N.Y.S. 2d 523 (City Civ. Ct. 1994), the court construed § 5-322.1 in the
context of an owner’s motion for summary judgment. In denying the motion, the
court reasoned that New York’s statutory bar prohibited indemnification of a
promise when the promisee’s negligence is partially responsible for the injury.
The court stated that as a condition precedent to obtaining summary judgment,
the moving party has to demonstrate that it is faultless. Id. at 526. The court
further declined to grant the owner’s breach of contract claim based upon the
“promise to procure.” Id. It held that the contractor had, in fact, obtained the
proper insurance product (additional insured protection for the owner). Id.
Finally, the court entered summary judgment against the contractor’s insurer in
favor of the owner, declaring that it owed an obligation to defend the owner and
requiring the insurer to reimburse the owner for all of its expenses. Id. at 526-27.
F. North Dakota
North Dakota’s statutory bar invalidates, as against public policy,
indemnification agreements in construction contracts that attempt to “make the
contractor liable for errors or omissions of the owner or its agents in the plans
and specifications of such contract.” N.D. Cent. Code § 9-08-02.1.
G. Oregon
The Oregon statutory scheme invalidates indemnification agreements in
construction contracts that indemnify another for damages caused or contributed
to by (1) the negligence of the indemnitee in the design of the structures, or (2)
the sole negligence of the indemnitee in the inspection of the work. See Or. Rev.
Stat. §30.140.
Nevertheless, indemnification obligations are enforceable under this
statutory scheme if the indemnitee secures or maintains insurance covering such
risks for the protection of the indemnitor. Id. In all, while the Oregon statutory
scheme builds off the sole negligence model, it incorporates some unique
language that allows such indemnification under limited circumstances, such as
when the obligation is insured by the indemnitor, but then only to the extent of the
insurance coverage. Id. Also, the statute expressly invalidates standard sole
negligence indemnification agreements. Id.
H. Pennsylvania
Pennsylvania’s anti-indemnity statute invalidates indemnification
agreements that purport to protect architects and engineers against claims
arising out of their plans and specifications or their work-site directions. Pa. Stat.
The Trend of the Anti Indemnity Law, a Cognitive Illusion
9

Ann. Tit. 68 § 491.
I. Texas
Texas’s statutory scheme is similar to that of Pennsylvania. Texas’s antiindemnity law invalidates contractors’ indemnity obligations to architects and
engineers for personal injuries and property damage caused by (1) the defects in
architect’s and engineer’s plans and specifications, or (2) the professional
negligence of the architect. Tex. Civ. Prac. & Rem. Code Ann. § 130.001.
J. Washington
The Washington anti-indemnity law incorporates elements of the “sole
negligence” and the “own negligence” models, as well as some unique language
intended to obtain compliance with its decisional law. Wash. Rev. Code Ann. §
4.24.115. First, the statute voids “sole negligence” clauses. Wash. Rev. Code
Ann. § 4.24.115(1). If the loss is caused by the concurrent negligence of the
indemnitee and the indemnitor, then the statute allows indemnity “only to the
extent of the indemnitor’s negligence” and only if the indemnity agreement
expressly provides for such indemnity (i.e., “contribution”). Wash. Rev. Code
Ann. § 4.24.115(2). The statute also demands that indemnity agreements
expressly waive, by “mutual negotiation,” the indemnitor’s immunity under
Washington’s Workers’ Compensation Act.
Wash. Rev. Code Ann. §
4.24.115(2).
K. Wisconsin
The Wisconsin statute appears on its face to be an “own negligence” or
“strict contribution” scheme, and prohibits eliminating tort liability in construction
contracts. Wis. Stat. Ann. § 895.49. In general, the Wisconsin anti-indemnity
statute applies where an indemnity agreement eliminates tort liability. However,
the Wisconsin Court of Appeals has ruled that this statute does not necessarily
invalidate indemnification agreements outright. See Gerdman by Habush v. U.S.
Fire Ins. Co., 119 Wis. 2d 367, 350 N.W.2d 730, 734 (Ct. App. 1984).
In Gerdmann, the Wisconsin Court of Appeals ruled that the indemnity
clause at issue neither limited nor eliminated the property owner's tort liability to
third parties but, rather, made the contractor the insurer should damages result,
so that the statute voiding agreements in construction contracts that limit or
eliminate tort liability did not void such clause in contract between property owner
and contractor. Id. The indemnity clause of contract in Gerdmann was for
dredging operations between the property owner and the contractor, and it did
not distinguish between claims brought by third parties and actions brought for
contribution. Id. Since the indemnity clause covered “any claims” arising from
the dredging operations, the court held that such language included an action for
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contribution, so that the indemnity clause applied to the contractor's action for
contribution against the property owner. Id. In other words, the Wisconsin Court
of Appeals ruled that the statutory bar does not eliminate indemnification
agreements of this type where the indemnification agreements do not eliminate
tort liability but simply reallocate the economic responsibility to pay for such
liability. Id.
L. Wyoming
The Wyoming statute, like its counterpart in Louisiana, invalidates
indemnification agreements contained in construction agreements that pertain to
wells for oil, gas, or water, and to mineral mines. Wyo. Stat. Ann. § 30-1-131.
IV.

Agreements to Procure Insurance and Anti-Indemnity Laws –
Insurance as an Instrument to “save” an otherwise invalid
indemnity agreement

Under some indemnity laws, the relationship between indemnity and
insurance is relevant to enforcement where an otherwise invalid indemnity clause
may be enforced if the obligation it creates is covered by insurance. See PIC
Group, Inc. v. LandCoast Insulation, Inc., 718 F. Supp. 2d 795 (S.D. Miss. 2010),
subsequent determination, 752 F. Supp. 2d 743 (S.D. Miss 2010). However,
while contractual indemnification and insurance are complementary risk transfer
devices commonly employed in construction contracting, most courts are careful
to distinguish between the two. For instance, the Virginia Supreme Court, in
Uniwest Constr., Inc. v. Amtech Elevator Servs., Uniwest Const., Inc. v. Amtech
Elevator Services, Inc., 280 Va. 428, 699 S.E.2d 223 (2010), opinion withdrawn
in part on reh’g, 2011 WL 1497066 (Va. 2011), held that a broad indemnity
agreement contained in the parties’ subcontract violated Virginia’s “sole
negligence” anti-indemnity law. On the other hand, the court determined that the
standard American Institute of Architect’s indemnification provision contained
within the general conditions of the prime agreement was incorporated by
reference into the subcontract and did not violate Virginia’s anti-indemnity law.
The court interpreted the AIA indemnity provision to require the subcontractor to
defend and indemnify the prime. Moreover, the court determined that the
subcontractor was obligated to include the prime as an additional insured under
its existing policies or purchase separate insurance for the prime.
V.

Application of Indemnity Statutes to One’s Status as Additional
Insured vs. Indemnitee

As previously explained, in the context of contractual liability coverage, a
party’s status as a contract indemnitee is different in that the insurer’s contractual
obligations run to its insured, the indemnitor, and not directly to the indemnitee.
See e.g., Gotro v. Town of Melville, 527 So.2d 568 (La. App. 3 Cir. 1988);
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DiPietro v. City of Philadelphia, 344 Pa. Super. 191, 496 A.2d 407 (1985). This
distinction is significant in the application of anti-indemnity statutes to one’s
status as an additional insured as opposed to a contract indemnitee. BRUNER,
supra. Where an indemnity agreement is in violation of state law, the obligation
to provide insurance to cover the void contractual obligation may also not be
enforceable. See, e.g., Shaheed v. Chicago Transit Authority, 137 Ill. App. 3d
352, 92 Ill. Dec. 27, 484 N.E.2d 542 (1st Dist. 1985). The infirmity of the
underlying contractual indemnity obligation should, however, not affect the
coverage status of an additional insured. This is not, however, always the case.
See, e.g., Posey v. Union Carbide Corp., 507 F.Supp. 39 (M.D. Tenn. 1980); See
also Transcontinental Ins. Co. v. National Union Fire Ins. Co. of Pittsburgh, 278
Ill. App. 3d 357, 214 Ill. Dec. 934, 662 N.E.2d 500 (1st Dist. 1996). 1
The better reasoned decision, unless the state’s indemnity statute expressly
disallows additional insured coverage, is that the anti-indemnity bar should not
affect additional insured coverage. See, e.g., County of Orange v. Hartford Acc.
& Indem. Corp., 226 A.D.2d 578, 641 N.Y.S.2d 118 (2d Dep’t 1996); Bosio v.
branigar Organization, Inc., 154 Ill. App. 3d 611, 107 Ill. Dec. 105, 506 N.E.2d
996 (2d Dist. 1987); McAbee Const. Co. v. Georgia Kraft Co., 178 Ga. App. 496,
343 S.E.2d 513 (1986); Chevron U.S.A., Inc. v. Bragg Crane & Rigging Co., 180
Cal. App. 3d 639, 225 Cal. Rptr. 742 (4th Dist. 1986). The scope of protection
afforded by an indemnity agreement may often be different than the scope of
protection afforded under an additional insured endorsement. BRUNER, supra.
Additional insureds have been afforded coverage for liability incurred due to their
sole and/or active fault. See, e.g., Long Island Lighting Co. v. American
Employers Ins. Co., 131 A.D.2d 733, 517 N.Y.S.2d 44 (2d Dept 1987); Heat &
Power Corp. v. Air Products & Chemicals, Inc., 320 Md. 584, 578 A.2d 1202
(1990); Brzeczek v. Standard Oil Co., 4 Ohio App. 3d 209, 447 N.E.2d 760 (6th
Dist. Lucas County 1982); Chevron U.S.A., Inc. v. Bragg Crane & Rigging Co.,
180 Cal. App. 3d 639, 225 Cal. Rptr. 742 (4th Dist. 1986); Gulf Oil Corp. v. Mobile
Drilling Barge or Vessel Margaret, 441 F.Supp. 1, 1978 A.M.C. 868 (E.D. La.
1975), judgment aff’d, 565 F.2d 958 (5th Cir. 1978); McAbee Const. Co. v.
Georgia Kraft Co., 178 Ga. App. 496, 343 S.E.2d 513 (1986). This is so even
where the indemnity agreement running in favor of the insured is unenforceable.
See, e.g., Brzeczek v. Standard Oil Co., 4 Ohio App. 3d 209, 447 N.E.2d 760 (6th
Dist. Lucas County 1982); Heat & Power Corp. v. Air Products & Chemicals, Inc.,
320 Md. 584, 578 A.2d 1202 (1990).
All in all, while the interplay between indemnity provisions and additional
insured coverage can be confusing, the scope of coverage should be determined
by the policy language. BRUNER, supra.
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VI.

Additional Insured & State Anti-Indemnity Laws

U.S. courts have explored the relationship between additional insured
coverage and statutory prohibitions on broadly drafted indemnity agreements.
The decision in Stickovich v. Cleveland, 143 Ohio App. 3d 13, 2001-Ohio4117, 757 N.E.2d 50 (8th Dist. Cuyahoga County 2001), follows the majority of
jurisdictions holding that a contractual provision in a construction contract
requiring one party to name the other party an additional insured under its
Common General Liability policy is not a form of “indemnity agreement” for
purposes of a state’s anti-indemnity statute. BRUNER & O’CONNOR, supra note 7,
at § 11:163.
An example of where the obligation to list as an additional insured was
confused with the obligation to indemnify those listed as an additional insured is
in Walsh Const. Co. v. Mutual of Enumclaw, 338 Or. 1, 104 P.3d 1146 (2005).
Id. In this case, an insurer escaped having to provide coverage to an additional
insured based on reasoning that Oregon’s anti-indemnity statute voided the
contractual provision requiring the named insured subcontractor to provide
additional insured coverage to the general contractor. Walsh Const. Co., 104
P.3d at 1146. The court determined that Oregon’s anti-indemnity law not only
prohibited “direct indemnity agreements between parties to construction
contracts,” but also “additional insurance” arrangements by which one party is
obligated to procure insurance for losses arising in whole or in part from the
other’s fault. Id. However, the court failed to explain as to why a void
construction clause inured to the benefit of an insurer who, in fact, did name the
general contractor an additional insured. BRUNER & O’CONNOR, supra, at §
11:163.
A similar argument, however, was rejected in courts of California, Mississippi,
Delaware, Illinois, New York, and Louisiana. BRUNER & O’CONNOR, supra at §
11:163; see also Chrysler Corp. v. Merrell & Garaguso, Inc., 796 A.2d 648, 651653 (Del. 2002); Zettel v. Paschen Contractors, Inc., 100 Ill. App. 3d 614, 56 Ill.
Dec. 109, 427 N.E.2d 189, 191 (1st Dist. 1981); Kinney v. G.W. Lisk Co., Inc., 76
N.Y.2d 215, 557 N.Y.S.2d 283, 556 N.E.2d 1090, 1092 (1990).
In American Cas. Co. of Reading, PA. v. General Star Indem. Co., 125
Cal. App. 4th 1510, 1524-1525, 24 Cal. Rptr. 3d 34, 44 (2d Dist. 2005), the
California Court of Appeals rejected this argument under its state’s anti-indemnity
law reasoning that:
Section 2782 expressly states that its “sole
negligence” limitation “shall not affect the validity of
any insurance contract.” As we read the clear import
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of that language, a provision in a liability policy
providing coverage to an additional insured will not be
deemed contrary to public policy or unenforceable
merely because that additional insured party may
have incurred claim liability due to its “sole
negligence.” Put another way, absent contrary
language in the policy or in the additional insured
endorsement, an indemnitee under a construction
contract may enforce the commitment made by such
endorsement to provide coverage for a claim arising
from the indemnitee’s negligence even though (1)
section 2782 would preclude enforcement of the
contractual indemnity promise made by the
indemnitor or (2) under the facts of the case and the
terms of the contract of indemnity, the indemnitor had
no obligation to provide indemnity to the indemnitee.
American Cas. Co. of Reading, PA., 125 Cal. App. 4th
at 1524-1525.
Also, in Roy Anderson Corp. v. Transcontinental Ins. Co., 358 F. Supp. 2d 553,
567 (S.D. Miss. 2005), the court said that:
If the Mississippi Supreme Court were to address this
issue, the Court would distinguish agreements to
procure insurance coverage from agreements to
indemnify. In addition, the Court would conclude that
when an agreement to produce insurance coverage is
a separate obligation from the indemnity obligation,
Miss. Code Ann. § 31-5-41 does not void the
agreement to procure insurance coverage. The
undersigned therefore concludes that agreements to
procure insurance coverage, when not linked to
agreements to indemnify, are not barred by Miss.
Code Ann. § 31-5-41. Roy Anderson Corp., 358 F.
Supp. at 567.
In Suire v. Lafayette City-Parish Consol. Government, 907 So.2d 37 (La.
2005), the Louisiana Supreme Court ruled that Louisiana’s anti-indemnity law
pursuant to the LOIA did not render additional insured coverage void because
the statute permitted indemnity for strict liability. Suire, 907 So.2d at 37.
However, the Louisiana Supreme Court has not made such interpretation yet
regarding Louisiana’s new anti-indemnity law under Act 492. BRUNER &
O’CONNOR, supra, at § 11:163.
In sum, contractors and subcontractors often agree to list as additional
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insureds under their general liability policies the parties with whom they contract.
Contractors and subcontractors also often agree to indemnify the persons they
name as additional insureds. While these two obligations are distinct, on
occasion they are confused. However, it is important to remember that “it is one
thing to release the subcontractor from liability for failing to name another an
additional insured under an unenforceable clause and quite another to relieve an
insurer from any duty to defend or indemnify a party on which it has, in fact,
conferred additional insured coverage.” Id.
VII.

Effects of Anti-Indemnity Legislation
A. The Effect on the Construction Business

Anti-indemnity legislation has had an impact on the construction business.
The impact of the Anti-indemnity legislation depends on your perspective – are
you an owner, contractor, or subcontractor? Possible effects of such legislation
include the following:
•
•
•
•

Owners are now facing a potentially increased cost of insurance;
General contractors cannot shift the risk to subcontractors;
Subcontractors may see a decrease in insurance costs;
A potential increase in cost of litigation.

Further, the contractor organizations have continued their efforts at limiting
indemnification clauses that go beyond requiring indemnity for the indemnitor’s
own negligence. The focus of their efforts, however, has changed. Because
many anti-indemnity statutes only prohibited indemnifying another against that
person’s sole negligence, there is still a significant amount of risk shifting that
could occur under the statutes. The contractor organizations have began to work
closely with the design organizations in recommending changes to their standard
forms.
Most recently, the AIA acceded to the Associated General Contractors’
request that the indemnity agreement contained in the AIA General Conditions
document be changed to clearly reflect a “contribution-type” clause. See AIA
Document A201-1997, General Conditions of the Contract for Construction,
¶3.18.1. Because the AIA and EJCDC revised their standard forms the
construction community’s efforts have begun to pay dividends. Some courts
appear willing to strike a balance between the contracting parties' rights to
allocate risks among themselves and public policy that prohibits allocation of risk
to one party. KEVIN R. SIDO, STEPHEN E. RAY AND CARL L. POPOVSKY, §15.03
AELCDP 419 (2011).
In all, court's analyses and interpretations of anti-indemnity statutes should
aid construction professionals in understanding how states may differ in
The Trend of the Anti Indemnity Law, a Cognitive Illusion
15

interpreting clauses attempting to limit one party's liability in light of state antiindemnity statutes. G. Scott Walters and Clifford F. Altekruse, Risk Shifting
Clause: is a Trend Emerging?, 23 Common Sense Contracting 5 (No. 2, Summer
2009). Despite those courts refusing to enforce indemnification clauses, it
appears that indemnity clauses “continue to grow in popularity and are generally
enforceable.” See Buck S. Belter & Melissa A. Orien, Are Courts Limiting Design
Professionals’ Ability to Limit Liability? 30 SPG CONSLAW 17, 28 (2011). The
construction industry should view those court decisions adverse to
indemnification clauses as “guideposts” for negotiating and drafting such clauses,
and not as a sign of the end of indemnity clauses in construction contracts. See
Id.
B. Insurance Industry Reaction
Anti-indemnity legislation will likely have a potential impact on pricing in the
insurance industry. As a result of anti-indemnity legislation, subcontractors’ are
no longer required to pay for damages resulting from the general contractor’s
negligence. Thus, subcontractors’ insurance premiums will likely decrease, and
general contractors’ insurance premiums will probably increase. Because the
premium adjustment goes up for some and down for others, the net effect may
be minimal, although sizeable for any individual insured.
Ultimately, there is some uncertainty as to the effect of anti-indemnity
legislation on the insurance industry as we await interpretation of these various
statutes from the courts. So, perhaps, one could say that, for now, it is “business
as usual.”
VIII.

Conclusion

The enforceability of an indemnity clause depends on whether governing
state law has an anti-indemnity statute. SIDO, supra at §15.03 AELCDP at 419.
Different states also regulate indemnity clauses differently. Id. Many states
prohibit contract indemnity clauses that allow a party to be indemnified for its own
negligence or misconduct. Id. Other states prohibit indemnity clauses as a
general matter, but all allow each party to accept liability for its own negligence.
Id. Several states have enacted statutes that reflect individual policies and
considerations important in those states. Id.
As such, the court decisions discussed in this paper underscore the
importance of drafting unambiguous indemnification provisions and ensuring that
the scope of these provisions meets the the party’s objective. SIDO, supra at
§15.03 AELCDP at 422. Also, since the enforceability of these types of
provisions is subject to differing local law requirements, these requirements
should be carefully reviewed in connection with the preparation of the contract
documents. Id.
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Ultimately, the final negotiated clause will be driven by the parties’
perspective, risk philosophies, circumstances of project, and the parties’ relative
bargaining power. Daniel M. Drewery & Carrie L. Ciliberto, Drafting and
Negotiating the “New” Key Contract Clauses, American Bar Association Forum
on the Construction Industry 46 (2009). The impact of the anti-indemnity law on
contract negotiations will be favorable or unfavorable, depending on your
perspective, providing two separate reflections of the same object, much like a
cognitive illusion.

The Trend of the Anti Indemnity Law, a Cognitive Illusion
17

The Marcellus Shale Boom and Its
Legal Implications

Mark J. Gesk - Wayman, Irvin & McAuley, LLC, Pittsburgh, PA
Thomas F. Segalla - Goldberg Segalla, LLP, Buffalo, NY

FDCC CONSTRUTION LAW SECTION
Winter Meeting March 2012

A Brief Overview of Anticipated Legal Implications of the Marcellus Shale Gas
Boom
Mark J. Gesk and Amy L. Vanderveen 1

Introduction
With the recent advent of new technologies, the Eastern United States has seen a
boom in natural gas drilling in the Marcellus Shale formation. The Marcellus Shale is a
black shale seam that underlies much of Pennsylvania, New York, Ohio and West
Virginia, and is estimated to contain approximately 500 trillion cubic feet of recoverable
natural gas. Through advances in horizontal drilling and the refinement of the process
commonly known as hydraulic fracturing, or “fracking,” the east coast has become home
to some of the most productive wells in the United States. Accordingly, such
technologies have been deemed “game changers” that will likely transform North
America’s energy outlook for the next century.
In fact, the Marcellus Shale is thought to be the richest source of natural gas in the
world and experts believe that the gas trapped in the formation could account for up to
50 percent of the United States’ natural gas supply by 2035. Of course, drilling for
natural gas also has economic consequences. In Pennsylvania alone, the Marcellus
Shale has been estimated to have the potential economic impact of $13.5 billion over
the next decade. Accordingly, the Eastern United States have seen an explosion in
leasing and drilling activity similar to that seen in the Barnett Shale located in Texas.
This paper addresses some of the legal issues engineers, construction managers and
contractors may be confronted with as the Marcellus Shale resources are developed
over the next hundred years.

Background: How the Gas is Recovered
Long before the drillers begin the extraction process, producers must first obtain the gas
and mineral rights from property owners interested in leasing their land for potential
1
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drilling activity. “Landmen” meet with property owners to develop lease agreements
which give the producers the right to drill for natural gas from the owners’ mineral
estates. Generally, leases include per-acre signing bonuses for a specified number of
years as well as a previously agreed upon royalty if the well produces natural gas.
Oftentimes, the leases also include provisions that allow for the installation of
underground gathering lines which are used to transport the gas from the wells to the
transmission pipelines.
Once the gas and mineral rights have been obtained, the producers then begin the
process of directional drilling which is done to depths of 7,000 to 10,000 feet
underground. After the formation has been reached, water and an undisclosed mixture
of chemicals are pumped into the rock under high pressure. This fracking process
releases the gas from the low permeability shale and causes it to flow freely up the well
and into the producer’s pipeline system. The gas is then gathered, treated and
distributed to the market.

Regulation of the Oil and Gas Industry
As fracking has only recently been introduced to Pennsylvania, it is likely that the
regulatory framework governing the oil and gas industry will continue to evolve as new
issues emerge. Currently, the oil and gas industry is subject to federal, state and
municipal regulations. It is important to note that in Pennsylvania, state law is the
primary source of the regulation of drilling activities. In fact, the process of hydraulic
fracturing is exempt from the Safe Drinking Water Act (“SDWA”), the primary federal
regulation governing the oil and gas industry.
At the federal level, the United States Environmental Protection Agency (“EPA”),
through its Safe Drinking Water branch, governs underground injections. See 42 U.S.C.
§ 300h (d) (1) (2006). More specifically, the SDWA enables the EPA to create
underground injection programs which regulate the injection of materials that may
contaminate underground sources of drinking water. However, as discussed above, the
process of fracking is currently exempt from the SDWA. Although the EPA currently
does not have a large role in regulating drilling in the Marcellus Shale, it has been
reported that the Agency is in the process of conducting an analysis regarding the
effects that hydraulic fracturing has on drinking water. Depending on the conclusions
rendered from this study, the federal government may introduce stricter regulations
sometime in the near future which could potentially affect the oil and gas industry.
In Pennsylvania, the oil and gas industry is primarily regulated by the Department of
Environmental Protection (“DEP”) and the Bureau of Oil and Gas Management

(“Bureau”). The Bureau is responsible for oil and gas conservation and environmental
programs in order to facilitate the exploration, development and recovery of the
Commonwealth’s resources. The Bureau also governs the disposal of wastewater as
well as waste management. Pursuant to Pennsylvania’s Oil and Gas Act, Coal and Gas
Resource Coordination Act and the Oil and Gas Conservation Law, the Bureau
develops policies for the regulation of oil and gas development and production. The
Bureau also oversees oil and gas permit and inspection programs and conducts training
programs. Generally, municipalities within the Commonwealth control the oil and gas
industry with respect to water usage and land use. For example, in 2010, the City
Council of Pittsburgh, in a unanimous vote, banned natural gas drilling within City limits.
It is important to keep in mind that although Pennsylvania has authorized drilling into the
Marcellus Shale, some neighboring states have declined to permit such activities. In
fact, New York has imposed a moratorium on natural gas drilling pending its
investigation of the environmental impact of the fracking process. However, it appears
that New York may be closer to allowing fracking, as the State’s Department of
Environmental Conservation recently hinted that after its environmental review, it may
potentially lift the ban. Interestingly, in light of the fact that drilling may soon be
approved, many municipalities in New York are racing to ban horizontal hydrofracturing
in their towns.
In addition to the regulatory bodies, several other “players” are involved in the fracking
process. As discussed above, the conflicting interests of the public and the gas
producers are often at the forefront of drilling disputes. However, also appearing on the
Marcellus Shale scene are engineers and construction managers, piping and process
manufacturers, as well as wastewater plants and disposal facilities. Clearly, each of
these individuals and organizations has an interest in the legal implications of Marcellus
Shale drilling. The remainder of this report focuses on the legal issues that may arise
with respect to engineers and contractors, as they are involved in many different
components of the natural gas extraction process, from the commencement of drilling
until the capture of the natural gas.

Legal Services Anticipated to be Needed
Initially, engineers are involved in surveying potential drilling sites to determine the
locations of the pad sites, locate pipe and access road easements and to perform
topographic surveys for erosion and sediment plans. Engineers must also obtain the
permits necessary to begin drilling and provide design services with respect to the
drilling pad sites, access roads, storm and wastewater treatment plants, etc. Lastly, and

perhaps most significantly, engineers are relied upon to provide structural, mechanical,
electrical, and plumbing engineering services as well as fire protection. Accordingly,
engineers must be especially cognizant of the risks involved with the gas extraction
process.
Given the complexity and potential for litigation in this process, it is imperative that both
attorneys and engineers alike are aware of their responsibilities with respect to drilling.
Clearly, the recent introduction of hydraulic fracturing to the Eastern United States is
bound to increase demand for a wide variety of legal services. As such, it is imperative
that attorneys are prepared to counsel engineering firms and other design professionals
on the various risks and legal issues associated with drilling for natural gas, as well as
to facilitate the fracking process from start to finish.
It is important to be aware of the permits and approvals necessary to commence drilling
in particular areas. Permits and approvals must be acquired in a timely fashion. Such
approvals often include erosion and sedimentation measures. Appropriate research
must be conducted in order to determine the permits necessary to conduct drilling in
specific regions. Such permits may include wetland permits, stream encroachment
permits or source water withdrawal permits.
It is also crucial that attorneys are familiar with state and local regulations governing the
storage, transportation and process of residual waste. Attorneys must be prepared to
defend engineers, construction managers, contractors and their subs against
challenges to permits, civil penalties and lawsuits, agency enforcement orders, as well
as handling community relations.

Legal and Environmental Implications
The developing law in Pennsylvania is an example of the evolution of oil and gas law
from settled oil laws to new legal issues presented by natural gas drilling. Although the
controversial hydrofracturing method has only recently commenced, Pennsylvania
courts have already heard a handful of cases related to it. Different causes of action in
tort are emerging as potential remedies for plaintiffs harmed by the process, including –
negligence, negligence per se, gross negligence, strict liability, private and public
nuisance, property diminution, and trespass actions.
With respect to engineers, it is likely that firms will see an increase in professional
negligence claims brought for a variety of circumstances. In Pennsylvania, to determine
whether a claim is one of professional or ordinary negligence, the court will look to the
substance of the complaint. If the cause of action depends upon expert testimony, it is

considered to be an action for professional negligence, and Pennsylvania Rule of Civil
Procedure requires the filing of a certificate of merit. 2 This is a procedural rule which
requires the plaintiff to first vet a potential cause of action asserting professional liability
with another like-disciplined professional to ascertain whether “there exists a reasonable
probability that the care, skill or knowledge …fell outside acceptable professional
standards…[.]” Pa. R.C.P. No. 1042.3 and see Varner v. Classic Cmtys. Corp., 890
A.2d 1068, 1074-75 (Pa. Super. 2006). As such, an engineer is obligated to use the
same degree of knowledge, skill and ability that a reasonably prudent professional
would exercise under similar circumstances. However, it is important to note that this
standard of care can be heightened through representations or contractual provisions.
With respect to injuries which may occur on drilling sites, Pennsylvania courts do not
currently impose a legal obligation on an engineer to warn of dangerous conditions at
the site. See Herczeg v. Hampton Twp. Mun. Auth., 766 A.2d 866 (Pa. Super. 2001).
In fact, our negligence laws do not even impose a duty on engineers or other design
professionals to exercise reasonable care for the safety of workers. Herczeg, at 871
(citing Young v. Eastern Engineering, 554 A.2d 77, 79 (Pa. Super. 1989)). Importantly,
this holding applies even when a professional engineer has actual knowledge of
dangerous working conditions that create foreseeable risks of serious injury to the
workers. Id. However, this rule does not apply if an engineer undertakes a
responsibility for worker safety by contract or course of conduct. Id. As such, the
question of whether engineers will have a heightened duty to warn of dangerous
conditions on a Marcellus Shale worksite remains to be seen. Moreover, it is important
to note that other jurisdictions have held that the terms of the contract control an
engineering company’s standard of care, and that a court cannot alter, change or
modify existing terms of a contract or add new terms or conditions to which the parties
do not appear to have assented. Thompson v. Gordon, 948 N.E.2d 39, 51 (Ill. 2011).
Although courts are generally loathe to expand the duty owed by an engineer beyond
the terms of the provisions contained within the contract, it is important to note that
many state legislatures have determined as a matter of public policy that indemnity and
hold harmless clauses found in certain contracts are unenforceable and void as against
public policy. Pennsylvania, for example, has enacted an Anti-Indemnification Statute,
which provides in relevant part:
“Architects, engineers, and surveyors may not be indemnified or held
harmless under any agreement with owners, contractors, subcontractors,
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or suppliers as against damages, claims, losses or expenses (including
attorneys’ fees) arising out of their professional services. Such services
include preparation or approval by such personnel or their invitees of
maps, drawings, opinions, reports, surveys, change orders, designs or
3
specifications […].” 68 Pa. Stat. Ann. § 491.

Despite this Anti-Indemnification Statute, it is important to note that the United States
Court of Appeals for the Third Circuit has ruled that limitation of liability clauses (as
opposed to indemnity provisions) are valid and enforceable. See Valhal Corp. v.
Sullivan Associates, 44 F.3d 195 (3d Cir. Pa. 1995). Therefore, a contract provision
limiting liability to the value of the contract or some other specific dollar amount may be
enforced. Id.
Moreover, it is important to note that Pennsylvania courts are beginning to hear cases
regarding the infiltration of chemicals into the ground and water. Recently, the United
States District Court for the Middle District of Pennsylvania heard a case regarding
damages caused by the improper release of toxins into several property owners’ land
and water. In Fiorentino v. Cabot Oil, 750 F. Supp. 2d 506 (M.D. Pa. 2011), the
Plaintiffs alleged that they entered into leases with Cabot, giving Cabot the right to
extract natural gas from their properties. Plaintiffs contended that Cabot improperly
conducted the hydrofracturing process, and as a result, toxins were released into the
land and water, causing property damage and physical illness. Consequently, they filed
an action seeking an injunction prohibiting future natural gas operations, as well as
punitive and compensatory damages. Cabot maintained that Plaintiffs’ cause of action
for strict liability must be dismissed, as Pennsylvania law holds that petroleum and
natural gas activities are not abnormally dangerous. In Fiorentino, the Court noted that
strict liability does not necessarily apply in actions involving underground storage of
petroleum and operation of petroleum pipelines. However, as Pennsylvania courts have
yet to address the question of whether gas well drilling is an abnormally dangerous
activity, the Court denied Cabot’s Motion to Dismiss, holding that the Defendants could
reassert their argument in a motion for summary judgment.
In Berish v. Southwest Energy, 763 F. Supp. 2d 702 (M.D. Pa. 2011), the Plaintiffs
averred that the discharge of hazardous material to dislodge the gas resulted in the
leaching of toxic chemicals into the groundwater of their homes. Plaintiffs contended
that the contamination not only exposed them to hazardous materials and created the
3

At present, twenty-six states have enacted Anti-Indemnification Statutes and Limitation of Liability decisions,
including: Alabama, Alaska, Arizona, Arkansas, California, Colorado, Florida, Georgia, Illinois, Louisiana, Maryland,
Mississippi, Missouri, Nebraska, New Jersey, New Mexico, New York, North Carolina, Ohio, Oregon, Pennsylvania,
Texas, Vermont, Virginia, Washington and Wisconsin.

possibility of causing present and future health problems, but it has also lowered the
value of their properties. Berish, at 704. Interestingly, Plaintiffs’ Complaint also
contained a demand for damages for emotional distress. Before the Court was the
issue of whether Plaintiffs successfully pled claims for strict liability and emotional
distress. The Court noted that Pennsylvania courts have adopted Sections 519 and 20
of the Restatement (Second) of Torts with respect to abnormally dangerous conditions.
Id. at 705. As such, the Court determined that Plaintiffs’ Complaint as a whole pled
sufficient facts with respect to the factors required to determine whether an activity is
abnormally dangerous. Id. Moreover, the Court advised that it would wait until the
record was more developed before making the determination as to whether subjecting
the Defendant to strict liability is warranted. Id. Lastly, the Court granted the Plaintiffs
leave to amend their Complaint to seek damages for inconvenience and discomfort
caused by the interference with their peaceful possession of their real estate. Id.; See
Houston v. Texaco, Inc., 538 A.2d 502, 505 (Pa. Super. 1988).

Hypothetical Issues
As the legal and regulatory framework governing the oil and gas industry continues to
evolve, the following hypothetical is indicative of the types of issues that the courts and
Legislature may be required to address in the near future.
Consider the following:
A gas well producer contracts with an engineering company and a drilling contractor to
engineer, layout, construct, and commence gas production operations on a well site.
The engineering company is retained pursuant to contract to provide following certain
engineering services including construction management and performing on-site safety
monitoring.
In the contract between producer and engineer, a section of the contract states,
“If the construction manager observes a contractor, subcontractor or their
employees engaging in an unsafe act or improperly utilizing equipment in
such a manner that creates an inherently dangerous condition which
puts the life or safety of project site personnel at risk or danger, then the
construction manager may immediately stop such work or acts. The
construction manager shall as soon as possible notify the contractor and
the Owner of the violation or hazard and record the incident….”

Additionally, the General Conditions of the contract between the producer and the
drilling contractor states:

“All contractors will give full cooperation to the construction managers
and Owner’s inspectors who may periodically inspect the project without
notice.”

In a section entitled “Safety Overview,” the contract language relating to the contractor
states:
“The contractor and its subcontractor(s) of all tiers will be responsible
for the safety and security of its employees under their control and
as to that area of Work and submit a copy of its site specific safety
program to the construction manager prior to commencement of the
work.”

Another section provides:
“Contractor and subcontractor shall conduct work in a safe and practical
manner in conformance with OSHA and … and to the latest edition of the
manual of Accident Prevention, Associated General Contractors of
America.”

Keeping the above-referenced contract provisions in mind, consider the following
scenario: After commencing drilling on a natural gas well site, an explosion occurred,
injuring several workers, causing property damage to the owner of the property and a
resultant discharge of fracking fluids that damage the environment. Immediately the
Department of Environmental Protection shuts down the site resulting in economic loss
claims to the producer.
Pursuant to the language contained in the Contract, is the engineering firm legally
responsible? What if there was no Contract language on this point? What if the
engineering company observed safety violations that were statutory in nature (e.g.,
OHSA violations)?
What if the engineering company observed the potentially
dangerous conditions but was not contractually obligated to act? What if after observing
the dangerous conditions it informed the producer and waited for further instructions
without shutting down the operation? What if the engineering company should have
observed a dangerous condition but did not because it was not on the jobsite prior
immediately prior to the explosion? Does it matter how often the engineer was on the
jobsite? Can the engineer seek indemnity from the producer or the drilling contractors?
What risks are faced by the contractor who employed the injured workman? Can the
contractor seek indemnification or otherwise limit its liability? These issues and many
more are presented and will be the subject of extensive litigation and resolution by the
courts.

Conclusion
Because hydraulic fracturing has only been recently introduced to the Eastern United
States, its impact on Pennsylvania regulations and case law is evolving. As such, it is
extremely important for engineers and contractors to seek assistance from counsel
while negotiating contract provisions. It is imperative that the engineer and contractor
define the scope of its duties carefully, particularly in regard to safety responsibilities. To
the extent it believes it will be indemnified by another party or by a policy of insurance
must be carefully considered. It is clear that the “fracking” process involves a significant
amount of risk. Therefore, it is likely that as the drilling continues, the Marcellus Shale
gas industry will face stricter regulations and tort and contract law will continue to
evolve.

