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I.

Scope

The scope of this presentation is limited to addressing the representation of clients who
are regulated by the Consumer Financial Protection Bureau (CFPB) when those clients receive a
Civil Investigative Demand (CID) from the CFPB. This presentation will also address, from an
in-house counsel perspective, a number of hot topics involving the CFPB and the businesses
regulated by it:




II.

Advising In-House Counsel Regarding Significance of Prior Complaints.
Identifying potential pitfalls due to statutory violations.
Confidential Supervisory Information Issues
General CFPB Concerns

The Regulatory Framework

The Dodd Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act)
was enacted by Congress and signed by the President on July 21, 2010.1 The Title of the Act
describes it as “A bill to promote the financial stability of the United States by improving
accountability and transparency in the financial system, to end "too big to fail", to protect the
American taxpayer by ending bailouts, to protect consumers from abusive financial services
practices, and for other purposes.” The Act is commonly referred to as the Dodd-Frank Act.
One of the major results of the Act was the creation of the Consumer Financial Protection
Bureau (CFPB). The Act transferred to the Bureau rulemaking authority which had previously
been vested in seven other Federal agencies.2 These agencies are:








The Board of Governors of the Federal Reserve System
The Federal Deposit Insurance Corporation (FDIC)
The Federal Trade Commission (FTC)
The National Credit Union Administration (NCUA)
The Office of the Comptroller of the Currency (OCC)
The Office of Thrift Supervision (OTS)
The Department of Housing and Urban Development (HUD)

The CFPB assumed regulatory authority implementing the following fourteen federal
consumer protection laws:



The Consumer Leasing Act
The Electronic Fund Transfer Act3
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Public Law 111-203, 124 Sta. 1376 (2010).
“Bureau of Consumer Financial Protection,” 76 Fed. Reg. 233 (December 5, 2011) p. 75825.
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Except § 920.
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The Equal Credit Opportunity Act
The Fair Credit Reporting Act4
The Fair Debt Collection Practices Act
Subsections (b) through (f) of Section 43 of the Federal Deposit Insurance Act
Sections 502 through 509 of the Gramm-Leach Bliley Act5
The Home Mortgage Disclosure Act
The Real Estate Settlement Procedures Act
The S.A.F.E. Mortgage Licensing Act
The Truth in Lending Act
The Truth in Savings Act
Section 626 of the Omnibus Appropriations Act, 2009
Interstate Land Sales Full Disclosure Act

The CFPB solicited public comments regarding the regulations that were previously
adopted by its sister agencies and considered those public comments in adopting its new
regulations to enforce the consumer protection laws under its jurisdiction. Following public
comment, new regulations were adopted by the CFPB and codified in Title 12 CFR, Chapter X.
In October, 2011, the CFPB published a Supervision and Examination Manual. The
manual is the tool used by CFPB examiners when examining the conduct of a regulated entity to
determine if the entity is complying with federal consumer protection laws. In October of 2012,
the CFPB published a revised version of the manual. A copy of the manual can be downloaded
from the CFPB website at http://files.consumerfinance.gov/f/201210_cfpb_supervision-andexamination-manual-v2.pdf.
In addition to the manuals, the CFPB issues, from time to time, additional materials to
provide guidance to the public and regulated entities regarding compliance issues. Under the
Dodd-Frank Act, the CFPB was also given authority to establish rules for mortgage reform. The
CFPB published summary tables outlining the new mortgage rules and they may be downloaded
at http://www.consumerfinance.gov/mortgage-rules-at-a-glance.
An important tool that the CFPB is authorized to use in connection with its enforcement
activity is the Civil Investigative Demand (CID).6 A CID is a formal request for testimony,
written questions, documents or other materials. Regulated entities must respond to a CFPB CID
or face possible judicial action by the CFPB to secure compliance or other relief. For many
reasons, clients need to secure competent counsel to assist them with responding to a CID from
the CFPB.

4

Except §§ 615(e), 628.
Except § 505 as it applies to § 501(b).
6
Section 1052(b) and (c) of the Dodd-Frank Act.
5
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III.

Civil Investigative Demands

A CID can only be issued by CFPB officials authorized specifically by the Dodd-Frank
Act. The Director of the CFPB, the Assistant Director of Enforcement of the Office of
Enforcement and the Deputy Assistant Directors of the Office of Enforcement each has nondelegable authority to issue a CID. The CID may direct the person or entity named therein to
produce documentary material for inspection and copying. The CID may also require the
recipient to submit other tangible things to the CFPB. The CID may also require the recipient to
answer written questions or provide testimony at a designated time and place. The CID may also
require the production of material in formats specified by the CFPB. The CID may consist of a
single request or combined request for materials and testimony.8
7

IV.

Overview of the CID Process

Investigations by the CFPB are conducted under authority of Section 1052 of the DoddFrank Act.9 When promulgating its investigative rules, the CFPB drew heavily from the
investigative procedures used by the Federal Trade Commission (FTC), the Securities and
Exchange Commission (SEC) and the prudential regulators for guidance. 10 Investigations by the
CFPB are limited to matters concerning the public interest. The CID process may not be utilized
for the pursuit of private controversies.
The CFPB may initiate an investigation based on its own initiative and based upon a
number of other reasons. CFPB investigations may be triggered by:









Consumer Complaints to the CFPB
Whistleblowers
FTC Complaints
State Attorney General Complaints
Complaints from State and Federal Agencies
State and Federal Regulators
Complaint Boards
Public Interest Groups
A. Content of the CID

CFPB rules and regulations require that the entity compelled to provide information by
the CID must be advised of the nature of the conduct constituting the alleged violation under
7

Section 1052(c) of the Dodd-Frank Act.
12 C.F.R. § 1080.6 (2013).
9
12 U.S.C. § 5562.
10
“Rules Relating to Investigations,” 76 Fed. Reg. 145 (July 28, 2011), p. 45168.
8
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investigation and the applicable provisions of law.11 The content of the CID must also
reasonably advise the recipient of the specific information requested by the CFPB.
B. Civil Investigative Demand Timeline
The scope of a CID may be very broad. If the recipient of a CID believes that the scope
of the CID is unreasonably broad or otherwise improper, the recipient may wish to limit the
scope. The recipient of a CID has ten days from the receipt of the CID to “meet and confer”
with representatives of the CFPB if the recipient wishes to request modification or narrowing the
scope of the CID. The “meet and confer” is an opportunity for the recipient to confer with CFPB
attorneys and representatives and explain why the CID should be limited.
If the recipient is unsatisfied with the result of the “meet and confer” process, the
recipient may petition to modify or set aside the CID. The time to file a petition to modify or set
aside the CID is very limited. A petition must be filed within twenty days of the receipt of the
CID.12 Typically, the recipient of a CID has thirty days to respond to the CID.
C. Petitions to Modify or Set Aside CID
Petitions to modify or set aside a CID are considered and decided by the Bureau Director.
These petitions are considered public records and are made available to the public by the CFPB.
Decisions rendered on the petitions are also considered public record and are also made available
to the public. The CFPB publishes these materials on the CFPB website. Petitions and decisions
may be viewed at http://www.consumerfinance.gov/guidance/petitions-to-modify-or-set-aside.
D. Failure to Respond to CID
The CFPB does not have the authority to bring criminal charges to enforce a CID.
However, the Assistant Director of the Division of Enforcement and the General Counsel are
authorized to pursue civil enforcement proceedings in U.S. District Court, including orders
compelling compliance and orders seeking a contempt citation.13
V.

The Perspective of In-House Counsel Regarding the Role of Outside Counsel

The CFPB is still defining itself and evolving as a federal agency. The agency has
defined a regulatory framework for the benefit of the public and the entities it oversees. This
framework will continue to be defined over time. The number of entities subject to oversight by
the CFPB is extremely broad. Every entity subject to CFPB oversight is the possible recipient of
11

Section 1052(c)(2) of the Dodd-Frank Act.
The Assistant Director of the Division of Enforcement may grant an extension of time to file a petition, but public
comments by officials with the CFPB suggest that extensions will be granted on a very limited basis and should not
be routinely expected.
13
See 12 C.F.R. § 1080.10 (2013) (This authority is separate from and should not be confused with the regulatory
enforcement penalties and legal sanctions that the CFPB may utilize to force regulated entities to comply with the
laws under its jurisdiction).
12

4

an inquiry from the CFPB. Although every CFPB inquiry may not result in the receipt of a
CFPB CID, prudent entities will comply with applicable law and implement procedures to
promptly handle possible CID’s.
The time to prepare for the possible receipt of a CID is prior to the receipt of a CID.
Outside counsel can provide assistance to in-house counsel by assisting in-house counsel in the
following areas:













VI.

Pre-receipt advice and education.
Initial review and analysis of the basis and scope of the CID.
Assistance in identifying confidential supervisory information issues.
Identifying electronically stored information (ESI) issues.
Providing advice and assistance regarding initial hold requests.
Conducting privilege review.
Preparing coordinated response to the CID.
Preparing possible witnesses for the CID.
Identifying and addressing coordinated response issues in joint investigations.
Work on narrowing the scope of the CID.
Participating in the “meet and confer” process.
Handling petitions to modify or set aside CID’s.
Handling civil litigation relating to CID compliance.

Open Discussion and Q & A Period: Perspective of In-House Counsel Regarding
Emerging CFPB Issues Facing Entities Regulated By the CFPB

In addition to receiving a CID, there are other emerging issues that are of great concern to
entities regulated by the CFPB. These concerns are important to consider when working on your
compliance initiatives. Outside counsel can provide continued diligence and support by
providing advice to regulated entities regarding the following important issues:






CFPB interpretation of “confidential supervisory information” and related issues for
regulated entities.
Preservation of the attorney-client privilege for regulated entities.
Definition of entities subject to the jurisdiction of the CFPB.
How handling of prior complaints affects CFPB inquiries.
Interplay between statutory violations and CFPB inquiries.

5

Driving Your Practice into the Online Economy

FEDERATION OF DEFENSE &
CORPORATE COUNSEL
2013 Annual Meeting
The Broadmoor
Colorado Springs, CO
July 28 – August 4, 2013

Elliot G. Hicks
Spilman, Thomas & Battle
Charleston, West Virginia

Wednesday, July 31, 2013, at 7:30 – 8:45 a.m.

This Paper has been prepared for general information and is not intended to be
relied upon as legal advice.

Elliot G. Hicks has practiced law in Charleston, West Virginia for thirty-two years, three years
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trying in the areas of products liability, premises liability, corporate and commercial litigation,
insurance defense, and medical malpractice defense. Elliot has taken approximately one hundred
jury trials to verdict in the state circuit courts and the federal district courts. He is in demand as a
mediator in all parts of West Virginia.
He has presented lectures on mediation advocacy and ethics, insurance law, trial tactics, and
office technology throughout West Virginia. Elliot is also a charter member of the Judge John
A. Field, Jr. Chapter of the American Inns of Court, Charleston, West Virginia, as a Barrister in
2002.
Elliot attended Washington and Lee University, and then graduated from West Virginia
University with a Bachelor of Arts degree in Political Science in 1978. He graduated from West
Virginia University College of Law with a Juris Doctorate degree and was admitted to practice
law in West Virginia in 1981.
Elliot served as President of the West Virginia State Bar from 1998-1999, and sat on the West
Virginia State Bar Board of Governors from 1993 to 1996. He sat in the American Bar
Association House of Delegates in 1998 and 1999. He served as President of the Kanawha
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“The Law Works” West Virginia Public Television show on legal issues of interest to the public.

i

LexisNexis did an exhaustive study on how people find attorneys they hire for their legal
needs these days. The survey probably is more representative of those who consumed legal
resources as a whole, rather than just our defense clients, but there is a clear message that a wide
variety of online tools continue to play a much larger role in the way we get our business.
The LexisNexis survey found that seventy-six percent used online resources. In a big
shift from earlier surveys, the company found that people are slightly more likely to use the
Internet than to use references from people they know.
How do people use the Internet?
 65% use it to gather information on a broad field of possible lawyers.
 61% used it to find a lawyer.
 53% use it to validate opinions or information they had found about a lawyer.
 44% used it to select a lawyer.
Let’s be careful in using the survey. It is conducted by LexisNexis, which owns
Martindale-Hubbell and Lawyers.com. It is fully invested in online properties, and the
Martindale-Hubbell book publication has become less of a profit center. We could certainly
expect that it would want to highlight online resources and the company’s preeminence in it.
As defense lawyers our market is a bit different from the one surveyed. Greentarget, a
communications firm, and Zeughauser Group, a legal consulting firm, conducted a 2013 survey
of in-house counsel. See http://insidecounselsurvey.com/2013-survey/ (the survey is available
without charge, but registration is required). It finds that blog readership is much more
significant for in-house counsel than for consumers of legal services generally. More than half
of in-house counsel read attorney-authored blogs, and more than half believe that blogs will
affect future hiring decisions.
Blogs remain very important for this group. Seventy to eighty percent said articles and
speeches on specific topics influenced them.
Quite interestingly, fewer than 5% say that peer-driven ranking services, like Chambers,
Best Lawyers in America, and Super Lawyers have any influence. It seems like they have
become just a nice way to get your face in the paper.
It would have been very helpful to have an objective view of the specific importance of
Martindale-Hubbell, but it was very odd that this survey did not include Martindale-Hubbell.
Nonetheless, ninety-seven percent of the in-house counsel questioned in the GreentargetZeughauser survey not surprisingly said that recommendations from trusted lawyers influenced
their decisions on choice of counsel.
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When Greentarget and Zeughauser Group created their first survey for in-house counsel
in 2010, many attorneys were still uncomfortable with new media. Just three years later, about
75 percent of survey respondents use social media and blogs, the survey authors reported in an
article about its findings.
Technology journalist, Ben Weitzenkorn, contends that nearly half of all Internet users up
to the age of 32 are finding company websites through social media, rather than through
traditional search engines like Yahoo and Google. This portends even greater changes because,
while we are now doing all we can to play the placement game on search engine sites, we will
soon diversify further to jockey for placement through social media.
Revolutions in technology come more and more frequently these days. While the pace of
change in our grandparents’ eras was rather slow, the pace of change that we face is very fast.
Important developments that you hear about at one FDCC meeting are likely to have changed
dramatically at the same meeting two years later.
For most of us it takes hearing something several times before we are ready to act on the
information. We have talked quite enough about the fact that these changes are happening, and
now is the time to act.
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Here’s what your social media plan should try to accomplish:
1. Harness the power of social media to gather intelligence.
2. Use compelling content to demonstrate expertise and generate influence.
3. Convert online relationships into offline ones.

How will you do it?
LinkedIn
Typical Uses
• Résumé
• Connect with others
• Job seekers

Productive Client Development Uses
• Connect with companies and
professional groups
• Meeting/event follow-up
• Notice of job changes and promotions –
opportunity to send a note
• Weekly news feed
• Prep for meetings - research people
and companies
• Share & amplify firm news

Twitter
Typical Uses
• Over-share the mundane
• Follow celebrities
• Pseudo text messaging

Productive Client Development Uses
• Breaking news channel – tune it to your
interests
• Monitor relevant industry hash tags
• Connect with global thought leaders
• Micro-blog – demonstrate subject
matter expertise
• Share & amplify firm news
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The Social Media Ladder

Contributing
Networking
Curating
Monitoring
Joining

Positioning Yourself to Win in the Google Economy

What Can Positive Search Results
Do for You?
 Aid in Vetting & Validation
 Solidify a Recommendation
 Accentuate the Positive
 Showcase Your Expertise
Activation
Authority
Is what you are
telling me correct?
Affiliations & Alliances
Do any of my trusted friends or
organizations know you?

Authentication
Do you exist, and are
you who you say you
are?
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Can I act on what
you have said to
help MY business?

If you do nothing else, do these three things!

Three Major
Imperatives
Create Google Alerts for
you & your law partners

Complete your profiles
on LinkedIn, Avvo, etc.

Purchase your name as
a domain name (URL)
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Federal Mediator, he is also an Adjunct Professor at Case Western Reserve University School of
Law.
Craig is an active member of the Federation of Defense and Corporate Counsel, and has
long been a faculty member in its Litigation Management College and now the Graduate
Program too. Currently ADR Section Chair, and past Chair of the FDCC’s Website Committee,
Craig has spoken before FDCC Annual and Winter Meeting Plenary Sessions on Trial
Technology, Mediation Practice and Training, e-Discovery and Privilege and Confidentiality
issues. He has spoken before FDCC Sectional and Specialty Meetings on Opening and Closing
Statements, Appellate Practice, Patent Reform Laws, Intellectual Property Insurance Coverage,
Cross-U.S.-Canadian Border Litigation, and the Attorney-Client Privilege. Craig has also spoken
on a wide array of topics including Data Breach Liability, Ohio Supreme Court Practice,
Deposition Strategy, Discovery and e-Discovery in a number of other venues, including the
National Institute of Trial Advocacy, The Defense Research Institute, the Ohio State Bar
Association, the Florida Defense Lawyers Association and in local bar associations in Cleveland
and State of Ohio.
Active in his community, Craig currently serves on the Board of Directors of the Case
Western Reserve University Alumni Association, and most recently as two term President of the
Catholic Diocese of Cleveland’s Lawyers Guild. He has drafted legislation for the Ohio General
Assembly, chaired his local Planning Commission and chaired a five year Master Plan Task
Force for his city. His four daughters are either in or done with college.
Meloney Perry
Perry Law, P.C.
Dallas, Texas
Meloney Perry is a founding partner of the Dallas office of Perry Law P.C. Her practice
focuses on insurance class-action, bad-faith and coverage litigation in multiple jurisdictions. The
case topics include, but are not limited to, a challenge to the use of medical audit vendors and
privacy of medical records, an attack on the method in which uninsured motorist coverage is
rejected, and the practice of deducting “betterment” in adjusting automobile property damage
claims. Additionally, she has been involved in extensive policy forms drafting, and negotiations
with various governmental agencies. Ms. Perry also frequently does appellate work in multiple
jurisdictions. One of Ms. Perry’s representative cases is Safeco Ins. Co. of Am. v. Burr/GEICO
Gen. Ins. Co. v. Edo, 127 S. Ct. 2201 (2007), which involves issues of first impression under the
Fair Credit Reporting Act and the use of credit scores in the underwriting process.
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Alliance; Federation of Defense & Corporate Counsel—Past Chair Reinsurance, Excess and
Surplus Lines Section, Vice Chair Extra-Contractual Liability Section, Chair Appellate Law
Section, Vice Chair Ethics and Professionalism Committee; Defense Research Institute; Patrick
E. Higginbotham American Inns of Court, Pupil (1995-96); State of Texas Bar Association, The
Insurance Law Section, The Insurance Law Council (2008-2014).
Before practicing law in Dallas, Ms. Perry earned her B.A. in English from Louisiana
State University Shreveport in 1991 and a J.D., cum laude, from Southern Methodist University
in 1994, where she served on the SMU Law Review Association. She is admitted by the
Supreme Courts of Texas and Colorado; U.S. District Court, Northern, Eastern, Southern and
Western Districts of Texas; U.S. District Courts of Colorado and Illinois; U.S. Court of Appeals,
Third, Fifth, Ninth, and Tenth Circuits; and the U.S. Supreme Court.
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The advent of Alternative Dispute Resolution (ADR) mechanisms in the United States
federal court system in the late Twentieth Century has decreased civil docket loads across the
country, reducing by significant numbers the number of cases that are tried to either bench or
jury and rendering it increasingly difficult for lawyers to gain experience in trials and oral
arguments. This trend is often welcome by courts and litigants alike and it certainly seems ADR
is here to stay. Even so, whether by arbitration, mediation, summary jury trial, early neutral
evaluation or a different form, ADR has had such an impact on the number of cases actually
proceeding to or through trial, many believe the number of lawyers significantly experienced in
trying the federal lawsuit may begin to dwindle as the Twenty-First Century marches on.
This becomes even more apparent at the higher level, the United States Circuit Courts of
Appeals. As fewer cases are tried to resolution, particularly on the civil side, even fewer cases
are heard for oral argument in the Courts of Appeals. Litigants and parties are often unaware
that as they seek appeal of an adverse lower court ruling, they will likely face another
opportunity for ADR, mediation in the Court of Appeals. Most U.S. Courts of Appeals have
active mediation centers of one sort or another, and these further serve to reduce the number of
cases actually coming to submission for full oral hearing or hearing on the briefs and decision by
31 percent, and in some reports up to 49 percent.1
Successful mediation at the appellate level serves to reduce litigants’ costs and expenses
by eliminating the expensive appellate briefing and oral argument process. It allows parties to
re-engage in settlement and case resolution dialogue following an adverse or successful court
decision or jury verdict so as to achieve what in many cases is a more palatable result and forum
to approach settlement now that the parties know how the tribunal, whether judge or jury,
decided their case on the merits absent appeal.
Yet often, litigants and their attorneys are without much information on mediation in the
U.S. Circuit Courts of Appeals, when and where it is available, if it is mandatory, how to go
about arranging for it, or even whether it is appropriate for them. This article provides a survey
and overview of mediation in civil cases in the thirteen U.S. Circuit Courts of Appeals, that is,
the main eleven circuits and the D.C. and federal circuits as well. It does not address the non
“circuit” courts or boards of appeals, such as the U.S. Court of Military Appeals, the Court of
Appeals for Veterans Claims, the Board of Trademark and Patent Appeals (as formerly
designated), the Patent Trial and Appeal Board or the like.
Jurisdiction of the U.S. Circuit Courts of Appeals is generally set forth in 28 U.S.C. §
1291, et seq. The jurisdiction of the U.S. Court of Appeals for the Federal Circuit is specifically
limited to that defined in 28 U.S.C. §§ 1292 (c) and (d) and 1295. Mediation in the U.S. Circuit
Courts of Appeals is not specifically raised by statute, but rather Fed. R. App. P. 33, which
provides:
The court may direct the attorneys—and, when appropriate, the parties—to
participate in one or more conferences to address any matter that may aid in
disposing of the proceedings, including simplifying the issues and discussing
1

The Sixth Circuit Court of Appeals, through its Pre-Argument Conference Program instituted in 1981, reported as
early as 1987-1988 that 31% of cases filed with the court settled via the program prior to submission on the merits.
Eaglin, James B., The Pre-Argument Conference Program in the Sixth Circuit Court of Appeals, an evaluation, at 5,
and n. 8 (Fed. Judicial Center 1990) (the “Eaglin Report”).
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settlement. A judge or other person designated by the court may preside over the
conference, which may be conducted in person or by telephone. Before a
settlement conference, the attorneys must consult with their clients and obtain as
much authority as feasible to settle the case. The court may, as a result of the
conference, enter an order controlling the course of the proceedings or
implementing any settlement agreement.
Rule 33, in this form, came to be in 1994. From here, the individual circuit courts may and often
do, have local rules that cover the mediation, or ‘conference’, process in greater detail and
specificity. While the various circuit Rule 33 programs have numerous objectives and features,
the primary purpose of the circuit conference programs is settlement. Evaluation of a given case
in a respective court’s conference program is ordinarily mandatory, and once mediation is
deemed appropriate by the court or its designated ‘conference attorney’, the attorneys involved
and sometimes the parties themselves must attend.
The “mediator” has a different title in different courts, sometimes referred to as a ‘Rule
33 Attorney’ or a ‘Conference Attorney’, or ‘Settlement Counsel’. Ordinarily, the mediator is an
employee of the court or a retired judge from that court or a district court from within the circuit.
Only rarely do circuits use active judicial officers as mediators. The Federal and D.C. Circuits
allow private volunteer attorney-mediators, pre-approved and vetted by the court, to participate.2
The mediation itself is often referred to as a ‘conference’, or a ‘pre-argument
conference’. Here, the term mediator and mediation are used respectively unless a specific usage
requires a different form. Mediations are uniformly confidential regarding any substantive
communications, and in the appellate programs a short report of non-confidential mediation
information/results is provided to the circuit clerk’s office by the mediator following the
mediation, whether successful in resolving the case or not. Most mediation programs among the
circuits require the parties’ counsel to file a joint stipulation of dismissal following conclusion of
a successful mediation that resolved a case.
Each circuit is identified herein by the state or related jurisdictions it covers, the number
of judges assigned to the circuit, and the site(s) of the court’s regular sessions. 28 U.S.C. §§ 41,
44 and 48. The year of a given circuit’s implementation of its formal mediation process is in the
parenthetical with each circuit.3
THE U.S. FIRST CIRCUIT COURT OF APPEALS (1992)
Maine, Massachusetts, New Hampshire, Puerto Rico, Rhode Island (6 judges): Boston, MA
2

For more detail and information about the mediation or conference process in the United States Circuit Courts of
Appeals than this somewhat short survey provides, the reader is directed to an excellent guide: Niemic, Robert J.,
Mediation & Conference Programs in the Federal Courts of Appeals, a sourcebook for judges and lawyers, 2d Ed.
(Fed. Jud. Center 2006), 123 pgs. (hereinafter “Niemic”). The author thanks Mr. Niemic and his work as a prime
source for this article. The Federal and D.C. Circuits were the only circuits allowing private volunteer attorneymediators as of 2006, Niemic at 13, but an attorney might today make specific inquiry in the specific matter/circuit
involved to determine whether a different circuit might permit this. As discussed, infra, the Eighth Circuit
discontinued its Settlement Program in 2012 and is unlikely in the near-term to re-institute it. It currently stands
alone in this.
3
See Niemic, at 4, Table 1.

2

The First Circuit’s Civil Appeals Management Plan (CAMP), is authorized per Fed. R.
App. P. 33, and First Cir. L.R. 33.0. All civil appeals, with few exceptions, are subject to
CAMP, and eligibility is determined by information gleaned from the Docketing Statement
mandated within fourteen days of a case’s docketing with the court. Settlement Counsel usually
requests attorneys submit copies of all relevant orders, memoranda, opinions and other relevant
documents before attending the conference. Activities in the case are not stayed during the
pendency of CAMP proceedings.
All substantial discussions are held confidentially either by telephonic or in-person
conference. No charge for the conference is incurred by the litigants. Parties may be involved
depending on the case. Conferences may last three hours or more. CAMP offices are in Boston
for cases arising from districts within the four states within the circuit, and in Hato Rey/San Juan,
P.R. for matters arising in Puerto Rico. http://www.ca1.uscourts.gov/?content=campgeninfo.htm
(2013).
THE U.S. SECOND CIRCUIT COURT OF APPEALS (1974)
Connecticut, New York, Vermont (13 judges): New York, NY
The Second Circuit instituted its CAMP program first among federal circuits.
Authorized pursuant to Fed. R. App. P. 33 and Second Cir. L.R. CAMP R. 5, and L.R.
Appendices C and D, in addition to L.R. 33, 34 and 42 et seq., this CAMP program requires
appellants to complete L.R. Form C-A, the Civil Appeal Pre-Argument Statement within ten
days of docketing the appeal. The Program is mandated for all civil appeals with few exceptions.
Approximately one half of all conferences are conducted in-person at the Manhattan-based
federal courthouse in New York City. The rest are conducted via telephone. Written statements
are not required as a matter of course.
Conferences are set for one and one-half hour intervals. No fees are charged by the court.
The court rarely grants exceptions to the ordinary court calendar while a matter is pending in the
CAMP. Niemic, at 23-30, and http:/www.ca2.uscourts.gov/clerk/forms_and_instructions
/How_to_appeal/Agency-case/Civil_Appeals_Management_Plan.htm (2013).
THE U.S. THIRD CIRCUIT COURT OF APPEALS (1995)
Delaware, New Jersey, Pennsylvania, Virgin Islands (14 judges): Philadelphia, PA
The Third Circuit Court of Appeal’s Appellate Mediation Program (AMP) finds its
authorization from Fed. R. App. P 33, and L.A.R. 33. An effective overview of AMP in the
Third Circuit is found at Torregossa, Joseph A., Appellate Mediation in the Third Circuit--Program Operations: Nuts, Bolts, and Practice Tips, 47 Villanova L. Rev. 1055, 1059 (2002).
See also An Interview with Joe Torregrossa, Director and Senior Mediator for the Third Circuit
Appellate Mediation Program, 14 Arb. & Mediation No.2, at 1 and 5, Pa. Bar Assoc. ADR
Comm. (Summer 2009). No fees are charged for participation in the mandatory program. As
with most circuits, once the AMP Director indicates a civil case is to be set for mediation,
mediation is mandatory for the attorneys and the parties.
Usually AMP conferences are held in the federal courthouse in Philadelphia,
Pennsylvania, but in special circumstances the court mediators may travel off site for in-person
3

mediation. Mediation sessions under AMP often run two-three hours on average. Niemic, at 34.
See also http://www.ca3.uscourts.gov/medhome.htm.
THE U.S. FOURTH CIRCUIT COURT OF APPEALS (1994)
Maryland, North Carolina, South Carolina, Virginia, West Virginia (15 judges): Richmond, VA;
Asheville, NC
The Fourth Circuit’s Mediation Program is authorized pursuant to Fed. R. App. P. 33 and
L.R. 33 establishing the program locally in the circuit. The program is administered via the
Clerk’s Office and the Office of Circuit Mediator determines which civil cases are eligible based
on docketing information at the outset of an appeal. Once in the program, participation is
mandatory for attorneys and their clients. More than ninety-five percent of mediations in the
circuit are held by telephone. Parties and counsel may expect the initial conference to last an
hour or more. Niemic, at 41.
Confidentiality in the mediation process is a serious concern for the court. See: In Re
Anonymous, 283 F.3d 627 (4th Cir. 2002). In person conferences will be held in Beaufort, S.C.;
Charlottesville, Va.; or Durham, N.C.; depending on the location of the parties and their counsel.
See further, http://www.ca4.uscourts.gov/mediation/Mediation.htm.
THE U.S. FIFTH CIRCUIT COURT OF APPEALS (1996)
District of the Canal Zone, Louisiana, Mississippi, Texas (17 judges): New Orleans, LA; Fort
Worth, TX; Jackson, MS
The Fifth Circuit Court of Appeals’ Appellate Conference Program is authorized by Fed.
R. App. P. 33 and not by a local rule, but by the court’s General Order Governing the Appellate
Conference Program, eff. March 27, 2000 (“The General Order”). The General Order is readily
available on the court’s website, noted below. Eligible, civil only cases (and only where all
parties are represented by counsel) are selected by the Program Office in the jurisdictional
review process upon a case’s docketing. Participation in selected cases is mandatory for lead
counsel.
Extensions of the briefing process are permitted where the settlement discussions are
making progress, although such extensions are not favored. Fifth Cir. L.R. 31.4. The
Conference Attorney’s office is located in New Orleans, Louisiana. Written mediation
statements are not required. While the initial telephonic conference with counsel can last up to
two hours, if further in-person conference is necessary, the conference will ordinarily take place
in New Orleans for as long as is necessary. Reports of the conference are held internally within
the Office of Conference Attorney for use in preparing statistical reports on the overall program
success.
See further http://www.ca5.uscourts.gov (the court’s website).
THE U.S. SIXTH CIRCUIT COURT OF APPEALS (1981)
Kentucky, Michigan, Ohio, Tennessee (16 judges): Cincinnati, OH
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Mediation in the Sixth Circuit Court of Appeals is authorized per Fed. R. App. P. 33 and
Sixth Cir. L. R. 33 (formerly L.R. 18 and Internal Operating Procedure (I.O.P.) 33). With
amendments to the Local Rules in 1998 and 2012, the court did away with any applicable
mediation related I.O.P., an “extra” set of somewhat complementary or parallel rules unique to
Sixth Circuit practice.
The Sixth Circuit’s Pre-Argument Conference Program has extensive discussion in legal
literature, including particularly regarding the program’s genesis: Rack, Robert Jr., PreArgument Conferences in the Sixth Circuit Court of Appeals, 15 Toledo L. Rev. 921 (1984). An
extensive evaluation of the Pre-Argument Conference Program, based on a 1987-88 study, is
found with The Eaglin Report (1990), supra n. 1. The Eaglin Reports expresses in scientific
study form, an impressive array of statistics and tables showing the effectiveness of the PreArgument Conference Program in the court.
The Sixth Circuit’s Pre-Argument Conference Program stability and particular success is
in many ways attributable to the work of Bob Rack, who directed the Program from his starting it
in 1981 and directing it for the next 29 years until 2010 when he was succeeded by Paul Calico
as Chief Circuit Mediator. Bergeron, Pierre, Mediation at the Sixth Circuit: An Interview with
Chief Circuit Mediator Paul Calico, Blog of June 21, 2012,
http://www.sixthcircuitappellateblog.com/interviews/. More than 1,000 cases per year are
referred to the court’s mediation program, and this constitutes over 83 percent of the average
annual eligible case load with the court.
Unlike other courts which more often than not hold in-person mediations, the Sixth
Circuit’s program usually only applies such a requirement for cases within a fifty mile radius of
the court in Cincinnati, Ohio. Occasionally, when large numbers of people from one city have to
be involved in a mediation, the mediation will be held in that given city. With over ninety
percent of conferences conducted over the telephone the court’s Chief Circuit Mediator reports
that a success rate in telephonic mediations is about equal to that of in-person mediations. Calico
Interview of June 21, 2012; Niemic, at 55.
Most mediations will require a confidential mediation statement from each party. Lead
attorneys are required to participate in the initial conference with can take up to two hours. See
also, www.ca6.uscourts.gov/internet/mediation/index.htm.

THE U.S. SEVENTH CIRCUIT COURT OF APPEALS (1994)4
Illinois, Indiana, Wisconsin (11 judges): Chicago, IL
The Seventh Circuit Court of Appeals’ Settlement Conference Program finds its authority
basis in Fed. R. App. P. 33 and Seventh Cir. L.R. 33. The program’s Senior Conference
Attorney, Joel N. Shapiro has been active in promoting the program. He provides an excellent
and detailed summary of the Program in his article, Mediation in the Seventh Circuit Court of
4

See Niemic, at 7, n. 8. The 7th Cir. had a pre-argument settlement program on a relatively informal basis from
1972 until well into the 1980’s. See also Goldman, J., The Seventh Circuit Preappeal Program: An Evaluation
(Fed. Judicial Center 1982), at 42-43.

5

Appeals, 32 So. Ill. U. L. J. 569 (2008), and in a Q & A site found on the court’s website at
http://www.ca7.uscourts.gov/conf_aty/Scoprgm.htm (2013) written in March 2004.
Fully counseled civil appeals are eligible for mediation with few exceptions. Initial
sessions typically last two-three hours, and in-person conferences take place in Chicago at the
federal courthouse there. This is typical for Chicago-based litigants. Since most appeals with
the circuit arise outside of the Chicago metropolitan area, most conferences (60%) are held by
telephone. 32 So. Ill. U. L. J. at 573.
As with most circuits, there are no fees involved for participation in the program. Again,
as with most circuits, the mediators are employees of the court, specifically trained and in place
with the Settlement Conference Program Office.5
THE U.S. EIGHTH CIRCUIT COURT OF APPEALS (1981)
Arkansas, Iowa, Minnesota, Missouri, Nebraska, North Dakota, South Dakota (11 judges): St.
Louis, MO; Kansas City, MO; Omaha, NB; St. Paul, MN
In 2012, the Eighth Circuit Court of Appeals discontinued its mediation and settlement
program.6 Having served the circuit for over 28 years, the Eighth Circuit Settlement Program
Director John H. Martin passed away within the last year and a half. In light of that, and
consideration of three factors, the court decided to put its Settlement Program into hiatus for the
foreseeable future. The three factors include the overall cost of the program; the efficiency of
the court in moving its docket7; and competition in the private sector of mediation services
otherwise available to litigants.
Previously, the Eighth Circuit’s Settlement Program was authorized by Fed. R. App. P.
33, Eighth Circuit Local Rules 3B and 33A and Eighth Circuit Internal Operating Procedure
I.C.2 (2010). Conferences were held in-person in Little Rock, Arkansas; St. Louis, Missouri;
and St. Paul, Minnesota. Most conferences were handled telephonically. The program operated
as a completely voluntary program, with no mandated requirement found in the rules or
procedures. There was no charge for participation in the program.
It is not currently expected that the program will be re-instituted under the current
composition of the court.
THE U.S. NINTH CIRCUIT COURT OF APPEALS (1984)
Alaska, Arizona, California, Guam, Hawaii, Idaho, Montana, Nevada, Oregon, Washington (29
judges): San Francisco, CA; Los Angeles, CA; Portland, OR; Seattle, WA
5

For an extensive discussion of the staff mediator model, and of mediator evaluation and training, see Rack, Robert
J., Jr., Thoughts of a Chief Circuit Mediator on Federal Court-Annexed Mediation, 17 Ohio St. J. on Dispute
Resolution 609 (2002) also cited in Shapiro, supra, at 32 So. Ill. U. L. J. at 575, n. 16.
6
Interview, Craig A. Marvinney with Eighth Circuit Court of Appeals Clerk of Courts Michael E. Gans, July 12,
2013.
7
Id. The Eighth Circuit has one of top two most current dockets in the United States, it is reported, with only some
1,400 cases pending—the equivalence of a five month docket. From among this fast moving caseload, some 30-40
cases were settling annually via the Settlement Program. This seems a minor number for the court to temporarily
suspend the program so that the impact of that suspension can be evaluated before re-instituting the program if it is
to be re-instituted at all.
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The Ninth Circuit Mediation Program is authorized under Fed. R. App. P. 33 and Local
Circuit Rule 33-1. The court holds a Settlement Assistance Conference based on a case’s
inclusion in the Program, the eligibility of which comes from the parties having to complete a
Mediation Questionnaire within seven days of docketing the appeal. Once included,
participation is mandatory by court order. Initial assessment conferences take place shortly
afterwards with lead counsel and usually only last a half hour or so. During that call, the
mediator and parties decide if further mediation will be useful or not—and the case may or may
not be then included in the Mediation Program itself.
Some cases are also referred to mediation by the judicial panel overseeing a case after
oral argument. This is rare among the federal circuits. Counsel for a party may also request
mediation if the case is not initially assessed to be eligible. The circuit currently has nine
mediators on staff. Ordinarily mediators are assigned at random, unless the case is from
Washington state or arises out of the Bonneville Power Administration or from certain decisions
of the Federal Energy Regulatory Commission. In such instances, specific mediators are
assigned. The mediators are otherwise all based in San Francisco, California.
Most, some seventy percent, of conferences take place telephonically. Niemic, at 80.
Circuit mediators will travel to other cities within the circuit as needs may require. As with other
circuits, there is no fee involved for the mediation services of the court. See also
http://www.ca9.uscourts.gov/mediation/mediation_a.php.
THE U.S. TENTH CIRCUIT COURT OF APPEALS (1991)
Colorado, Kansas, New Mexico, Oklahoma, Utah, Wyoming (12 judges): Denver, CO; Wichita,
KS; Oklahoma City, OK
Tenth Circuit mediations are authorized pursuant to Fed. R. App. P. 33 and Tenth Cir.
L.R. 33.1. Within ten days after docketing the appeal, appellants must file a docketing
statement. This is then reviewed by the Circuit Mediation Office for eligibility in the Circuit
Mediation Office’s work. The Mediation Office has three full time attorney-mediators on staff.
Once a case is deemed appropriate for mediation, participation by the parties is
mandatory. The circuit court materials make a strong point to note that even so, settlement is not
mandatory, and no party is penalized for failure to settle. The initial conference can be done inperson or telephonically and usually last approximately two hours.
For the requirements of confidentiality and how it is enforced, see Clark v. Stapleton
Corp., 957 F.2d 745 (10th Cir. 1992). In cases not participating in the mediation process via the
Circuit Mediation Office, L.R. 33.2 mandates appellant’s counsel to initiate a settlement
conference with opposing counsel no later than thirty days of filing the last brief in the case.
While most (some 95%) of mediation conferences in the circuit are telephonic, in-person
conferences are ordinarily held in the court’s seat, Denver, Colorado. Occasionally an in-person
mediation may be held in a different city for reasons associated with a given case. Again, there
is no fee for mediation in the Tenth Circuit Court of Appeals, and there is no specific mandate
for a brief or written mediation statement.
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See also Practitioner’s Guide to the United States Court of Appeals for the Tenth Circuit,
distributed by the 10th Circuit Clerk’s Office and also found at http://www.ca10.uscourts.gov.
THE U.S. ELEVENTH CIRCUIT COURT OF APPEALS (1992)
Alabama, Florida, Georgia (12 judges): Atlanta, GA; Jacksonville, FL; Montgomery, AL
The Eleventh Circuit Court of Appeals conducts mediation services pursuant to Fed. R.
App. P. 33 and Eleventh Circuit Rule 33-1. The Circuit Mediation Office changed its name to
the Kinnard Mediation Center in 2001 to honor the circuit’s first Chief Circuit Mediator, Stephen
O. Kinnard, in 2001, for his contributions to making mediation a “fundamental component of the
Eleventh Circuit’s appeals process.” Niemic, at 93, n. 16.
Circuit employees act as the assigned attorney-mediators. Of the six mediators, three are
in Atlanta, Georgia; two are in Miami, Florida; and one is in Tampa, Florida. Since October,
2006, the court allows substitution of private mediators upon agreement of all parties to a case at
their expense. The local rules have specific “Private Mediator Procedures for Mediation of
Appeals” for this express purpose. See 11 Cir. R. 33-1(g). Mediations using the court’s
personnel are accomplished without charge to the litigants.
Confidential Mediation Statements are required to be sent to the Kinnard Mediation
Center before the mediation. Mediation participation does not slow or alter the ordinary
docketed dates calendar established by the court for the given case. Even so, the local rules
actually have established a “Brief Extension Coordinator” at the Kinnard Mediation Center, as
the court will not look unfavorably on extensions that fit within the parameters of the specific
extension rule. See Private Mediator Procedures for Mediation of Appeals, Procedure Rule 12,
at 7, Feb. 2011 rev. at http://www.ca11.uscourts.gov/offices/mediation.php (April 2013).
Litigants should allot two hours for the initial conference call for the mediation. Unless
the lead counsel are in one of the three cities where the circuit mediators have offices (Atlanta,
Miami or Tampa), the conferences are ordinarily via telephone.
THE U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT (2005)8
All Federal judicial districts (12 judges): Washington, D.C.; and any other place where another
circuit court of appeal sits as designated by the court by rule [28 U.S.C. §48]
The existence of a formalized mediation program in the Federal Circuit Court of Appeals
has been controversial for years. For many years, while the court permitted private or informal
settlement discussions and mediations, it did not formalize its program. Evidently, this was
because of funding issues with Congress over appellate law clerks and the number allotted per
judge. Since Federal Circuit judges have to oversee patent and intellectual property appeals, the
judges argued for over nine years in the 1990’s that they ought to have three law clerks per
judge, unlike the other federal circuits, to which Congress funds two per judge. See Ginsburg,
Gilbert J., “The Case for a Mediation Program in the Federal Circuit”, 50 American U. L. Rev.
1379 at 1390-91 (2001). As long as that argument persisted, the circuit judges were not looking
to use available funding for a formalized mediation program.
8

See Niemic at 4, Table 1., n. a, noting the Federal Circuit’s informal ‘settlement program’ extant from 1989-2005.
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Further, judges on the Federal Circuit intimated that intellectual property cases,
particularly patent cases were for some reason ill-suited for mediation, due to their complexity.
See Casey, Kevin R., “Time for Mandatory Mediation at Federal Circuit [sic]”, Blog, IP Law
Bulletin (March 2005), http://www.stradley.com/articles.php?action=view&id=146 (April 2013).
Finally, in October, 2005, the Federal Circuit became the last of the United States Circuit
Courts of Appeals to adopt a formal mediation program.9 The circuit’s Appellate Mediation
Program is authorized per Fed. R. App. P. 33 and the court’s per curiam Order dated August 1,
2005. The Appellate Mediation Program will be periodically assessed and evaluated to
determine whether or not the court will revise the Program, continue it further or discontinue it
entirely.
The Program is entirely voluntary, except that once a matter is selected for participation
by the Circuit Mediation Officer, lead counsel must participate in at least the initial telephonic
conference. The court utilized private mediators giving of their time voluntarily and maintains a
roster of participating attorney-mediators. The court promulgated “Appellate Mediation
Program Guidelines” effective May 1, 2008, which are found at the court’s website at
http://www.cafc.uscourts.gov/index.php along with the confidential Mediator Report form, the
Confidential Mediator Survey for parties, the Mediator’s list, a Mediator Application, a
Confidential Joint Request form for mediation, and the formal Docketing Statement used by the
court’s Office of the Clerk to determine eligibility for mediation. Most cases where the parties
are represented by counsel are eligible, with few exceptions --- focusing mainly on matters
appealed from the International Trade Commission, ex parte actions arising from the U.S. Patent
& Trademark Office, certain duty or anti-dumping cases or the Secretary of Veteran’s Affairs
rulemaking matters or legacy cases from the Temporary Emergency Court of Appeals.
It is preferred that cases be mediated within 90 days of referral to the Program and not
more than 150 days thereafter. Mediations can take place at the courthouse or office of the
mediator. No provision exists for referral to mediation by a judicial officer. Court employee
mediated cases incur no fees to participate in the program. Private mediated matters require
payment of the mediator by the parties involved. Mediators involved are immune from
subpoenas issued to obtain information from or about the mediation sessions.
Per the Circuit Mediation Office Statistics for Calendar Years 2007-2012, inclusive, the
circuit’s overall success rate for settlement of cases selected for mediation varied from 42
percent to 54 percent. The Federal Circuit continues to evaluate the relative value and expense
of maintaining its formal program—the newest among the circuits. With current funding
dilemmas, sequestration, and other shortfalls, it is entirely possible that without substantial
objection from the D.C. bar and other litigant representatives, the Federal Circuit may
discontinue its formal mediation program entirely, and go the way of the current Eighth Circuit
Court of Appeals.
THE U.S. COURT OF APPEALS FOR THE D.C. CIRCUIT (1987)
The District of Columbia (11 judges): Washington, D.C.
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But see, discussion, supra at 7-8, re the 8th Circuit’s having dropped its mediation program indefinitely as of 2012.

9

Mediations in the U.S. Court of Appeals for the D.C. Circuit, are quite similar to ordinary
appeals from district courts from around the United States. The court uses volunteer attorneys
from the district who are trained by professional mediator trainers, whether they be experienced
litigators, professors or other senior members of the bar. The court’s Appellate Mediation
Program is established per Fed. R. App. P. 33 and the D.C. Circuit Court of Appeals per curiam
Order Establishing the Appellate Mediation Program, eff. Nov. 29, 1988, as amended.
While parties may request mediation, the Circuit Executive’s office ordinarily selects
cases eligible for participation in the program from the Docketing Statement filed at the outset of
a given case. Ten page Position Papers are expected to be provided by the parties to the
mediator. The mediation can take place telephonically if the parties and mediator agree, or in
person at the federal courthouse in Washington, D.C., or the mediator’s offices.
Although there are no fees for the process, initial mediation sessions can last several
hours. Lead attorneys must participate, while parties themselves are strongly urged to attend.
Niemic at 105-106. The appellate process is not slowed by the participation in mediation. See
further http://www.cadc.uscourts.gov (with ref. click on “Mediation Programs”).
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I.

Introduction
In August 2012, New York City Mayor Michael Bloomberg unveiled a new police

surveillance technology known as the “Domain Awareness System” (DAS).1 DAS,
developed in partnership with Microsoft, will aggregate and analyze video streams from
about 3,000 closed-circuit television cameras, images from license-plate readers and
traffic cameras, and data from public and private databases. 2 The system allows
investigators instant access to arrest records, 911 calls associated with a suspect, related
crimes occurring in a particular area, and even allows them to track where a car
associated with a suspect is located and has been in the past. 3 “What you’re seeing is what
the private sector has used for a long time,” Bloomberg said at the unveiling.4 “If you walk
around with a cell phone, the cell phone company knows where you are. . . . We’re not
your mom and pop’s police department anymore.”5 Bloomberg also said that selling the
system to other cities may allow New York to “recoup all of our expenses over a period of
time and maybe even make a few bucks.”6
1

Chris Dolmetsch & Henry Goldman, New York, Microsoft Unveil New Crime Tracking System, BLOOMBERG
NEWS (Aug. 8, 2012), http://www.bloomberg.com/news/print/2012-08-08/new-york-microsoft-unveil-jointcrime-tracking-system.html.
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Id.

3

Id.

4

NYPD’s Domain Awareness System, Built by Microsoft, Unveiled by Bloomberg, HUFFINGTON POST (August
9, 2012), http://www.huffingtonpost.com/2012/08/09/nypd-domain-awareness-surveillance-system-builtmicrosoft_n_1759976.html.

5

Id.

6

Dolmetsch & Goldman, supra note 1.
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It is easy to see the appeal of surveillance technologies like New York’s DAS and
Virtual Alabama, a system similar to DAS developed by Google that also gathers and
examines information from a variety of databases.7 Disaster response, criminal
investigations, prosecution rates, and anti-terrorism efforts can all benefit from these
types of technologies. On the other hand, citizens can reasonably fear that the
government’s use of these technologies will run roughshod over civil liberties and
eventually lead to an Orwellian dystopia. Digital technologies have revolutionized society
in the last few decades, and courts are not the only ones struggling to keep up.
Review of Fourth Amendment case law from the early twentieth century and the
mid-twentieth century shows that courts have often played catch-up to revolutionary
technologies. This article tracks the development of the Fourth Amendment from
ratification to the present, and it will show that the Amendment’s jurisprudential
development is spurred not only by the government’s use of new technologies to
investigate the lives of individuals but also by the way that social behavior has changed in
response to new technologies. The article also addresses the most recent developments
in Fourth Amendment case law.
II.

History of the Fourth Amendment
The history of the Fourth Amendment can be divided into two distinct narratives:

the first, taking place in the second half of the eighteenth century, chronicles the

7

Corey McKenna, Virtual Alabama Facilitates Data Sharing Among State and Federal Agencies, EMERGENCY
MANAGEMENT (July 24, 2009), http://www.emergencymgmt.com/disaster/Virtual-Alabama-FacilitatesData.html.
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formation and adoption of the Amendment’s text; the second, beginning in the twentieth
century and continuing until today, traces the cases and commentaries that began to
accumulate first in response to the growth of federal law enforcement and then, at a rapid
rate, in response to the development of new technologies. Before the 1920’s, the Supreme
Court rarely decided Fourth Amendment cases, and, when it did, the Court focused on
the meaning of “searches” and analogized to the historical example of home invasions in
colonial America to guide its analysis. With the proliferation of automobiles and
telephones in the first half of the twentieth century, and then later with the rapid
development of law-enforcement tools like telephoto lenses, parabolic microphones,
wireless-communication devices, aerial-surveillance vehicles, and thermal imaging
devices, the limitations of a comparison to the physical search employed by eighteenthcentury British customs officials soon became apparent.
A.

1750 to 1791
The Fourth Amendment was ratified in 1791, and the widely publicized abuses by

British officials at that time played no small part in “the colonists in the New World
[considering] a right against unreasonable searches and seizures to be one of the
important rights held against government.”8 But as William Cuddihy details in The Fourth
Amendment: Origins and Original Meaning, 602-1791, the ideas underlying the
Amendment were formed over centuries and not just in the years immediately preceding

8

Orin S. Kerr, The Curious History of Fourth Amendment Searches, SUPREME COURT REVIEW (forthcoming
2013), available at http://ssrn.com/abstract=2154611.

3

ratification.9 Cuddihy writes that the “preponderant motivation behind the [Fourth
Amendment]”—the rejection of general warrants in favor of specific warrants—originated
in Britain in the late 1600’s with legal commentators such as Henry Care, William
Hawkins, Giles Jacob, and Sir Matthew Hale.10 General warrants do not limit searches to
previously identified people, things, or locations, and the significant increase in the use of
general warrants from 1730 to 1760 in Massachusetts, in particular, led to widespread
discontent and revolt in the colony.11 Colonial officials possessed such broad authority
and were subject to such a minimal degree of judicial oversight that in the mideighteenth century “a man’s house was even less of a legal castle in America than in
England.”12
The Excise Act of 1754 empowered tax collectors to conduct general searches and
“required everyone to maintain an account of his family’s annual consumption [of spirits]
and swear to its veracity if the local excise officer asked.”13 Colonial critics protested that
the Act, and especially its interrogation clause, infringed on “the constitution, Magna
Carta, natural rights, and ‘that Security which every man enjoys in his own House.’”14
Additionally, colonial opposition to writs of assistance (court orders allowing customs
9

WILLIAM J. CUDDIHY, THE FOURTH AMENDMENT: ORIGINS AND ORIGINAL MEANING, 602-1791 734 (2009).

10

Id. at 771.

11

Id. at 356-365.

12

William Cuddihy & B. Carmon Hardy, A Man’s House Was Not His Castle: Origins of the Fourth
Amendment to the United States Constitutions, 37 WM. & MARY Q. 385 (1980).

13

Cuddihy, supra note 9, at 365.

14

Id. at 356.
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officials to “enter and search all places”) reached a boiling point by 1760. The death of
King George II in 1760 was a significant factor in this regard as writs of assistance were
effective for the entire length of a monarch’s reign and then six months after the end of
the reign.15 In the months following the death of King George II, new applications met
resistance. Colonial judges in Maryland and South Carolina “ignored rather than refused
requests for the writs,” and in Rhode Island the Superior Court delayed its consideration
of applications for the writs “on grounds that two of its members were absent.”16
But general warrants and general searches were not the only “search and seizure”
concerns of the colonists. By 1791, a consensus in colonial America had also developed in
opposition to nocturnal searches, which had “remained the norm” until the 1690s, 17 to noknock entries,18 and to specific warrants that identified multiple locations to be
searched.19 Other doctrines, such as probable cause and search incident to arrest,20 which
are now firmly entrenched in Fourth Amendment jurisprudence, were still developing in
1791. According to Cuddihy, the Fourth Amendment contains “a depth and complexity
that transcend[s]” the text; “[t]he amendment expressed not a single idea but a family of

15

Id. at 363.

16

Id. at 513-14.

17

Id. at 413, 661, 748-49.

18

Id. at 749.

19

Id. at 740.

20

Id. at 578, 771 (noting that the doctrine of probable cause “never occasioned the intensity or depth of
thought, adjudication, and legislation” as was associated with general warrants).
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ideas whose identity and dimensions developed in historical context.”21 Although the
authors of the Fourth Amendment were concerned with prohibiting general warrants and
general searches, Cuddihy writes that “[p]rivacy was the bedrock concern of the
amendment, not general warrants.”22
B.

1919 to Present
The first Supreme Court case to interpret the meaning of the word “search” in the

Fourth Amendment was decided almost a century after ratification of the Amendment. In
Boyd v. United States, decided in 1886, the Supreme Court considered whether “a search
and seizure [was] equivalent [to] a compulsory production of a man’s private papers.” 23
After United States customs officials charged Boyd with fraudulently importing thirty-five
cases of plate-glass into the port of New York, the government moved to seize the glass as
forfeited to the United States.24 The government also demanded that Boyd produce an
invoice concerning a prior shipment of plate-glass.25 Boyd argued that compulsory
production of his private papers was an unreasonable search under the Fourth
Amendment, and the Court agreed, comparing the government’s actions in Boyd to that
of revenue officers in colonial America “issuing writs of assistance . . . empowering them .

21

Id. at 770.

22

Id. at 766.

23

116 U.S. 616, 622 (1886).

24

Id. at 617-18.

25

Id.

6

. . to search suspected places for smuggled goods.”26 While admitting that the search in
Boyd was not as “aggravating” as historical incidents of search and seizure, the Court
made clear that it would not willingly tolerate any erosion of the Fourth Amendment: “It
may be that it is the obnoxious thing in its mildest and least repulsive form; but
illegitimate and unconstitutional practices get their first footing in that way, namely, by
silent approaches and slight deviations from legal modes of procedure.”27 The best
prevention, according to the Supreme Court in 1886, would be a “liberal[] constru[ction]”
of the Amendment.28 The importance of the interests protected by the Fourth
Amendment was made clear in Boyd.
Why, then, were so few Fourth Amendment cases decided prior to the twentieth
century? One reason is that there was no automatic right to appeal federal criminal
convictions until 1889, and even then the right was limited to appeals in cases in which a
death sentence had been imposed.29 Another related reason is that the Fourth
Amendment prohibitions initially only applied to the federal government. In the
eighteenth and nineteenth centuries, states were free to develop their own doctrines of
search-and-seizure law.30 The ratification of the Fourteenth Amendment in 1886, along

26

Id. at 625.

27

Id. at 635.

28

Id.

29

Act of Feb. 6, 1889, ch. 113, § 6, 25 Stat. 656. There was no general right to appeal federal criminal
convictions until 1911. Act of Mar. 3, 1911, ch. 231, § 240, 36 Stat. 1157.

30

See Weeks v. United States, 232 U.S. 383, 398 (1914) (noting that the Fourth Amendment did not apply to
the local investigators who participated in the search of Weeks’s home).
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with its incorporation doctrine, provided a basis for the Supreme Court to apply the
Fourth Amendment to the states in 1949,31 but the teeth of the Fourth Amendment—the
exclusionary rule—did not apply to the states until 1961.32 The majority of lawenforcement activity has always taken place at the state level, but the difference in degree
was much larger prior to the twentieth century. This combination of a lack of federal
criminal investigations implicating the Fourth Amendment and a lack of an automatic
right to appeal, was a potent reason that Fourth Amendment jurisprudence remained
underdeveloped until the twentieth century.
The dynamics of federal law enforcement changed dramatically in the twentieth
century. The first important change was precipitated by ratification of the Eighteenth
Amendment and adoption of its enabling legislation, the National Prohibition Act, in
1919, which “prohibited” the “manufacture, sale, [and] transportation of intoxicating
liquors within . . . the United States.”33 Although intemperance was a concern throughout
the previous century, crusading clergymen and organized lobbyists such as the AntiSaloon League convinced many Americans by 1919 that the vice was spreading “with the
rapidity and power of a tempest,” and that America “was fast becoming a nation of

31

Wolf v. Colorado, 338 U.S. 25 (1949).

32

In Mapp v. Ohio, 367 U.S. 643 (1961), the Supreme Court extended the exclusionary rule—which prohibits
evidence collected or analyzed in violation of the defendant’s constitutional rights from being used at
trial—to state courts. The exclusionary rule has received a large amount of criticism over the years, the
most famous of which was authored by Judge Benjamin Cardozo, then of the New York Court of Appeals:
“The criminal is to go free because the constable has blundered.” New York v. Defore, 150 N.E. 585 (N.Y.
1926).
33
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drunkards.”34 It was thought that prohibition would lower crime rates and increase
workers’ productivity, but the consensus today is that prohibition was an unmitigated
failure on many fronts. A study of over thirty major cities during the years of 1920 and 1921
found that the number of crimes increased by 24%.35
The rise in crime during the prohibition era led to a rise in federal criminal
investigations, which in turn led to a rise in the number of Fourth Amendment cases
decided by the Supreme Court. One such case was United States v. Lee, in which the
Court held that government officials shining a search light on a boat at night to reveal
cases of liquor on deck did not perform a “search” within the meaning of the Fourth
Amendment.36 A search light is not the type of technology likely to stretch the textual
bounds of the Fourth Amendment, but the conduct at issue was plainly different than the
often-referred-to historical example of a physical intrusion of a home by a British customs
official in 1760. The Court found it useful to compare the search in Lee to a search
enhanced by eighteenth century technology: “Such use of a searchlight is comparable to
the use of a marine glass or a field glass. It is not prohibited by the Constitution.”37
In 1927 (the year Lee was decided), the Supreme Court had yet to be confronted
with a Fourth Amendment case involving a technology that could truly be said to extend

34

W.J. RORABAUGH, THE ALCOHOLIC REPUBLIC: AN AMERICAN TRADITION 5 (1979).

35

CHARLES HANSON TOWNE, THE RISE AND FALL OF PROHIBITION: THE HUMAN SIDE OF WHAT THE EIGHTEENTH
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274 U.S. 559, 563 (1927).

37

Id.
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beyond the contemplation of the Framers. But in the following year certiorari was granted
in Olmstead v. United States, presenting the Court with a novel challenge: “whether the
use of evidence of private telephone conversations, between the defendants and others,
intercepted by means of wire tapping, is a violation of the Fourth [Amendment].”38
Olmstead was “[t]he last major Supreme Court decision concerning prohibition
enforcement” and “in many ways the most controversial and significant.”39 The Court split
fiercely five-to-four. Chief Justice William Howard Taft, “whose crusade for stricter
enforcement of prohibition reached its zenith in [Olmstead],”40 authored the majority
opinion. Justices Oliver Wendell Holmes, Louis Brandeis, Pierce Butler, and Harlan Stone
each wrote separate dissents.
The defendant was Roy Olmstead, who in 1920 was “the youngest and most
charismatic lieutenant in the Seattle police department.”41 Olmstead also built a vast
smuggling operation importing Canadian liquor into Washington State and became
known as the “king of the rumrunners.”42 Olmstead was well liked by the public because
“[h]e never corrupted his merchandise” and “never allowed his employees to arm
themselves, lecturing them sternly that no amount of money was worth a human life.”43
38

Olmstead v. United States, 19 F.2d 842 (9th Cir. 1927), cert. granted, 276 U.S. 609, 609-10 (1928).

39

DAVID E. KYVIG, REPEALING NATIONAL PROHIBITION 34 (2d ed. 2000).

40

Id.

41

Robert Post, Federalism, Positive Law, and the Emergence of the American Administrative State: Prohibition
in the Taft Court Era, 48 WM. & MARY L. REV. 1, 139 (2006).

42

Id.

43
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Olmstead was convicted in 1925 with evidence gathered by wiretaps inserted into
telephone wires “in the streets near the houses.”44 Although wiretapping was “the
principal method used [by federal prohibition agents] to catch [prohibition] offenders,”45
wiretapping was actually outlawed in Washington and twenty-five other states.46
Olmstead was even aware that he was being wiretapped by federal agents; when the
prohibition bureau’s free-lance wiretapper offered to sell Olmstead transcripts of his
conversations, Olmstead “replied that he knew something about the rules of evidence,
that such a transcript could never be used in court against him, that wire tapping was
against state law, and that [the wiretapper] could go to hell.”47
The narrow holding of Olmstead is that wiretapping did not constitute a search or
seizure under the Fourth Amendment.48 Taft’s majority opinion in Olmstead begins with
an explanation that “[t]he well known historical purpose of the Fourth Amendment . . .
was to prevent the use of governmental force to search a man’s house, his person, his
papers and his effects.” Because the wiretapping technology allowed government officials
to gather evidence without appropriating Olmstead’s house or person or any of his papers
or effects, the majority concluded that the Fourth Amendment “does not forbid what was

44
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45
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done here. There was no searching.”49 The wires tapped by federal agents “were not part
of [Olmstead’s] house or office any more than are the highways along which they are
stretched.”50
The most famous of the four dissents in Olmstead was that of Louis Brandeis, who
years earlier had argued for a “right to privacy.”51 Like Taft’s majority opinion, Brandeis’s
dissent also contains a description of the historical context of the Fourth Amendment,
although Brandeis begins on a much grander level: “The makers of our Constitution
undertook to secure conditions favorable to the pursuit of happiness.”52 In this vein,
“[t]hey sought to protect Americans in their beliefs, their thoughts, their emotions, and
their sensations. They conferred as against the Government, the right to be let alone—the

49

Id. at 464

50

Id. at 465. As detailed by Robert Post, dean and professor of law at Yale University, Justice Taft “had just
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Taft], but the specimen as given by this offshoot of that great renowned character is pitiful. . . . [M]an, if I
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Taft received word during the trial that Remus “was looking for a weapon to use it on Charlie.” Id.
He wrote to his brother Horace, “We seem to be surrounded by bootlegging atmospheres. . . . Remus is a
bad man and I rather think a dangerous man. The bootlegging seems to develop an indifference to murder
and to make people think that murder can be committed with immunity.” Id.
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most comprehensive of rights and the right most valued by civilized men.”53 Brandeis
then turned to a chief concern of his and a concern held by many others at that time:
The progress of science in furnishing the Government with means of
espionage is not likely to stop with wire-tapping. Ways may some day be
developed by which the Government, without removing papers from secret
drawers, can reproduce them in court, and by which it will be enabled to
expose to a jury the most intimate occurrences of the home. Advances in
the psychic and related sciences may bring means of exploring unexpressed
beliefs, thoughts and emotions. “That places the liberty of every man in the
hands of every petty officer” was said by James Otis of much lesser
intrusions than these.54
Brandeis’s dissent acknowledged that social and legal norms change, and that
often a major reason for this change is the advancement of technology. The primary
Fourth Amendment concern of Americans of the 1920’s and 1930’s may still have been
physical intrusions by government agents, but they increasingly had reason to be
concerned about non-physical intrusions by government agents as well. The Bell
Company began telling Americans in the 1920’s that “Your voice is you,” and AT&T first
told potential customers to “Reach out and touch someone” in the 1930’s.55 The specter of
government agents listening in on intimate conversations loomed large after Olmstead.
Brandeis’s vigorous protest of government wiretapping would prove longer lasting
than Taft’s affirmation. In response to significant criticism of the Olmstead decision,
Congress passed the Federal Communications Act of 1934, providing that “no person not
being authorized by the sender shall intercept any communication or divulge or publish
53

Id.

54

Id. at 474.

55

John H. Lienhard, Telephone Use, available at http://www.uh.edu/engines/epi1487.htm.
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the [content of the communication].”56 On December 25, 1935, Franklin D. Roosevelt
granted Olmstead a full presidential pardon, restoring him all of his constitutional rights,
and remitting the $8,000 in fines and $2,288 in court costs that Olmstead had incurred.57
And finally, almost forty years later, Olmstead was overruled.
Katz v. United States,58 the 1967 Supreme Court case that overruled Olmstead and
formulated a new Fourth Amendment search doctrine, has been called “the king of
Supreme Court surveillance cases”59 and the “lodestar”60 in determining whether
electronic surveillance is a search. The petitioner, Charles Katz, was convicted of
transmitting wagering information by telephone from Los Angeles to Miami and Boston,
in violation of federal law.61 The basis for the conviction was Katz’s end of several
telephone conversations that federal agents recorded using electronic listening devices.62
The devices were attached to the top of two public telephone booths, which Katz used to
place his calls.63
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Under Olmstead’s holding, the government’s actions in Katz would not have
implicated the Fourth Amendment. Nothing of substance was confiscated. No search of
Katz’s home, person, papers, or effects took place. The telephone booths from which Katz
made his bets were open to the public. The microphones attached to the telephone
booths did not even physically penetrate the interior of the booths—they were taped to
the top of the booths. But the Supreme Court, in an opinion authored by Potter Stewart,
reversed course and held that the government agents had performed a search within the
meaning of the Fourth Amendment because the agents “violated the privacy upon which
[Katz] justifiably relied when using the telephone booth.”64
While the concern in Olmstead was the ability of new technologies to penetrate
traditionally

private

places,

Katz

reflected

on

a

different

technology-related

phenomenon—the way social behavior has evolved in response to new technologies.65 In
the most famous line from Katz, the Court recognized that “the Fourth Amendment
protects people, not places.” The new focus on people meant that the Fourth Amendment
would thereafter be sensitive to changes in people’s behavior. In 1967, Charles Katz was
able to “justifiably rely” that a public telephone booth would be a private space because
social behavior dictated such. “No less than an individual in a business office, in a friend’s
apartment, or in a taxicab, a person in a telephone booth may rely upon the protection of
the Fourth Amendment. One who occupies it, shuts the door behind him, and pays the

64

Id. at 353

65

See id. (noting “the vital role that the public telephone has come to play in private communication”).
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toll that permits him to place a call is surely entitled to assume that the words he utters
into the mouthpiece will not be broadcast to the world.”66
The Court would come to apply the “reasonable expectation of privacy” test to
define the contours of Fourth Amendment protection.67 The test is found in Justice
Harlan’s concurring opinion in Katz. It requires both a subjective and objective
expectation of privacy, although as many have pointed out, the “defendant’s subjective
expectation of privacy is almost never relevant to the constitutionality of government
action.”68
The Katz test has drawn explicit criticism from many, including several current
Supreme Court justices. Justice Scalia has remarked that the reasonableness of an
expectation of privacy bears an “uncanny resemblance” to what the Supreme Court
considers reasonable.69 Justice Alito has pointed out one important variable in the test:
[T]he Katz test rests on the assumption that this hypothetical reasonable
person has a well-developed and stable set of privacy expectations. But
technology can change those expectations. Dramatic technological change
may lead to periods in which popular expectations are in flux and may
ultimately produce significant changes in popular attitudes. New
technology may provide increased convenience or security at the expense of
privacy, and many people may find the tradeoff worthwhile. And even if the
public does not welcome the diminution of privacy that new technology
entails, they may eventually reconcile themselves to this development as
inevitable.70
66

Id. at 352.
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III.

Twenty-First Century Concerns
A. Phones
Throughout the twentieth century, phones were a thorn in the side of courts

attempting to interpret the Fourth Amendment. So far, the twenty-first century has
proven no different. The present concern is not exactly that of Olmstead or Katz—i.e.,
that government agents may be listening in on real-time conversations. Instead, the
present concern is that mobile smart phones allow individuals to carry enormous
amounts of personal details with them wherever they go. As one commentator has
described the situation: “I am one minor traffic stop away from allowing a police officer to
arrest me and then, possibly, scour through the unabridged portfolio of my life”:
Whenever and wherever I drive my car, I carry a gargantuan album of
pictures of friends and me taken at parties, graduations, bar mitzvahs, and
rallies I have attended this millennium. I also lug around a detailed record
of my travels, a log of my relationship announcements, and a diary of
thoughts on subjects from sports to politics to Pez dispensers. Plus, I never
travel without a complete address book of several hundred friends, coworkers, classmates, former flames, former students, former friends, shady
acquaintances, and college landlords, al annotated with their photos,
whereabouts, connections to all other friends, and a transcript of messages
between each of those people and me.71
The commentator is not just referring to what is stored in the memory of his
phone, which may be limited to “just” 30 or 60 gigabytes. He is also of course referring to
his Facebook profile and could likely say the same about the e-mails and text messages

71
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accessible through his phone. From a Fourth Amendment point of view, the phone
continues to vex state and federal courts.
1. Search Incident to Arrest and Other Fourth Amendment Exceptions
As was the case with the public telephone booth in the 1960s, the prevalence of the
smart phone has shifted public norms to the point where previously firm Fourth
Amendment case law has become unsettled. Briefly, there are four noteworthy exceptions
where a search within the meaning of the Fourth Amendment may be performed without
a warrant: (1) a search of a person incident to a lawful arrest;72 (2) a search of a vehicle
incident to a lawful arrest;73 (3) an inventory search;74 and (4) a search under exigent
circumstances.75 Each of these exceptions was established at a time when it was
unimaginable for an individual to carry the amount of personal information contained on
most smart phones today.
The search-of-a-person-incident-to-arrest exception authorizes law enforcement
to conduct a warrantless, but contemporaneous, search of the arrestee and the area
within the arrestee’s immediate control.76 In United States v. Robinson, the Supreme
Court extended the doctrine to closed containers. 77 The arresting officer in Robinson
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77

United States v. Robinson, 414 U.S. 218, 235-36 (1973)
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uncovered heroin concealed in a box of cigarettes originally held in a man’s coat pocket.78
While the reason for the arrest—driving with a revoked license—was unrelated to the
heroin found on the man, the Court upheld the warrantless search as constitutional.79
“The intent and practical effect of Robinson was to create a bright-line rule that
authorized the opening of any closed containers on an arrestee’s person.”80
Similarly, a search of the arrestee’s vehicle may occur without a warrant because
“circumstances unique to the vehicle context justify a search incident to a lawful arrest.”81
This doctrine was recently tweaked in Arizona v. Gant, a 2009 case which involved an
arrest for driving on a suspended license and a search while the arrestee was handcuffed
in a squad car.82 The court held the search of the vehicle to be unlawful because Gant no
longer presented a danger to the officers at the time of the search and the officers had no
reason to search the automobile for evidence that Gant was driving on a suspended
license.83 Like the search of a person incident to arrest, the search of a vehicle incident to
arrest may include a search of closed containers in the vehicle, although a vehicle’s trunk
is often off limits.84
78
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An inventory search is performed on either a person taken into custody or on an
impounded vehicle, and is meant to safeguard the owner’s property, protect law
enforcement against claims of missing property, and avoid potential danger.85 Exigent
circumstances justify a warrantless search where evidence is at risk of being destroyed,
individuals could be harmed, or an officer is in “hot pursuit.”86
The Supreme Court has not yet considered whether any of the above Fourth
Amendment exceptions also applies to smart phones. But several lower courts have
entertained challenges to the validity of a cell-phone search. One 2012 study found that
out of sixty-three such cases decided after Gant, fifty-five (or 87.3%) resulted in the search
being upheld.87 Many courts have upheld a search of a cell phone by analogizing the cell
phone to a closed container.88 Only two out of the eight cases where the search was
declared invalid resulted in a broad ruling against cell-phone searches.89 One
constitutional scholar believes that the type of search authorized by Robinson and Gant
“allows a search much more vast than it allowed in 1973. Searching a person no longer
means just searching pockets for wallets or cigarettes. It now means searching through
computers that can contain millions of pages worth of personal information . . . Thanks to

85
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changing technology and its widespread adoption, searching a person meant one thing in
1973 and means something quite different today.”90
In a 2009 case, the Ohio Supreme Court distinguished cell phones from containers
and overturned a conviction based largely on evidence gathered from a warrantless search
of a cell phone incident to an arrest.91 The Ohio court noted that the Supreme Court’s use
of the term “container” in New York v. Belton implies that “the container must actually
have a physical object in it.”92 The court went on to discuss the difference between a cell
phone in 2009 and the idea of containers when Belton was decided in 1981.93 After
commenting on the “continuing rapid advancements in cell phone technology,” the court
concluded that cell phones and laptop computers do not fit within the category of
containers contemplated by the Supreme Court in Belton: “[T]heir ability to store large
amounts of private data gives their users a reasonable and justifiable expectation of a
higher level of privacy in the information they contain.”94
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2. Search of Information Possessed by Third Party Intermediaries
The third-party doctrine, established by the Supreme Court in the late 1970s,
provides that “the Fourth Amendment does not prohibit the obtaining of information
revealed to a third party and conveyed by [the third party] to Government authorities,
even if the information is revealed on the assumption that . . . the confidence placed in
the third party will not be betrayed.”95 In an age when the vast majority of individuals
readily divulge private information to third-party service providers—in 2011, 78.4% of
Americans used the Internet,96 83% used cell phones,97 and 73% sent and received text
messages98—the potentially troublesome nature of the third-party doctrine on Fourth
Amendment rights is difficult to understate.
The origins of the third-party doctrine can be traced to the statement in Katz that
“[w]hat a person knowingly exposes to the public . . . is not a subject of Fourth
Amendment protection.”99 That language was seized upon in United States v. Miller to
find no reasonable expectation of privacy in bank records and therefore no Fourth
Amendment protection from a government search of the records.100 The Miller Court
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noted that bank records “contain only information voluntarily conveyed to the banks and
exposed to their employees in the ordinary course of business” and also that “[t]he
depositor takes the risk, in revealing his affairs to another, that the information will be
conveyed by that person to the Government . . . even if the information is revealed on the
assumption that it will be used only for a limited purpose and the confidence placed in
the third party will not be betrayed.”101
In Smith v. Maryland, the Supreme Court considered whether a telephone user had
a legitimate expectation of privacy in the phone numbers he had dialed.102 The Court
noted that the information being searched in Smith—phone numbers—was different than
the information gathered in Katz—phone conversations—and that the government’s
search in Smith “d[id] not acquire the contents of communications.”103 The Court held
that there is no reasonable expectation of privacy in the numbers a telephone user dials:
“[I]t is too much to believe that telephone subscribers . . . harbor any general expectation
that the numbers they dial will remain secret. . . . [Smith] voluntarily conveyed numerical
information to the telephone company and ‘exposed’ that information to its equipment in
the ordinary course of business.”104
The application of the third-party doctrine to information sent and received over
the Internet has proved particularly troublesome so far. Pushed to its extreme, the third101
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party doctrine could preclude Fourth Amendment protection from government scrutiny
of any information in the hands of third parties, regardless of whether the third party
wants to reveal the information. This means that any information sent or received, which
is stored on a third-party server, could potentially be searched without a warrant. Lower
courts addressing this issue have consistently found no reasonable expectation of privacy
in Internet subscriber information,105 but the issue of expectations regarding the content
of digital communications has received different treatment thus far.
A 2010 case, City of Ontario v. Quon, presented the Supreme Court with its first
shot at the issue. In Quon, a California municipal police department investigated the
content of its employees’ text messages after becoming concerned with the excessive
amount of messages being sent and received.106 Arch Wireless, the service provider, sent
the police department transcripts of the text messages, which revealed that one of the
department’s police officers had sent and received sexually explicit messages.107 The
department disciplined the officer.108 The Court, wary of “risk[ing] error by elaborating
too fully on the Fourth Amendment implications of emerging technology before its role
in society has become clear,” ultimately rested its holding not on the Fourth Amendment
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reasonable-expectation-of-privacy standard, but on the nature of the employer-employee
relationship.109
Although the Supreme Court avoided the issue in Quon, the Ninth Circuit had
held below that “users do have a reasonable expectation of privacy in the content of their
text messages vis-a-vis the service provider.”110 The Court of Appeals for the Sixth Circuit
also directly confronted the issue when it found that “a subscriber enjoys a reasonable
expectation of privacy in the contents of emails that are stored with, or sent or received
through, a commercial ISP,” and that the government could only obtain such information
with a warrant.111 It is less certain that the content-noncontent distinction will apply to
electronic communications other than emails and text messages112; wall posts on
Facebook, for example, do not follow the traditional two-way communication structure of
phone conversations like emails and text messages often do. A user’s wall posts, before
they are deleted, may be visible to any member of the public, the user’s entire group of
friends, or only a select group of individuals, depending on the user’s privacy settings. Just
as telephones altered social behavior in the twentieth century, “social media promise to
change the face of social relationships at least as drastically.”113
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B. Government Surveillance Technologies
In 2012, Congress passed a federal law authorizing the Federal Aviation
Administration to “develop a comprehensive plan to safely accelerate the integration of
civil unmanned aircraft systems [drones] into the national airspace system.” 114 The law
also made it easier for city police departments and emergency services to use drones. 115
Businesses and individuals will be allowed to use drones for a variety of commercial
endeavors—from selling real estate and dusting crops, to monitoring oil spills and
wildlife, even shooting Hollywood films.116
In February 2013, Charlottesville, Virginia, became the first city in the country to
restrict the use of unmanned aerial vehicles.117 Charlottesville police may still use drones
for search-and-rescue efforts, but they are prohibited from using drones to acquire
evidence for use in criminal cases.118 In that same month, the Seattle Police Department
agreed, in the face of public protests, to return its two still-unused drones to the
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manufacturer.119 Other cities, such as Oakland, California, have entertained vigorous
debate about the use of drones by criminal investigators.120
The rapid integration of digital technologies into the daily lives of individuals have
caused some to proclaim that “[w]e are living in an age of surveillance.”121 Surveillance has
been defined as “the focused, systematic and routine attention to personal details for
purposes of influence, management, protection or direction,”122 and new technologies,
from surveillance cameras and web bugs to thermal scanners and GPS transponders, 123
have attracted the attention of both surveillance-minded police departments and privacy
watchdogs all over the country. Two Supreme Court cases which nicely bookended the
first decade of the twenty-first century illustrate the tension between the advantages that
surveillance technologies can provide to police departments and the potential these
technologies have to erode Fourth Amendment protections for all individuals.
In a 2001 case, Kyllo v. United States, the Supreme Court considered the
constitutionality of using a “thermal imager” to measure heat radiating out of a
building.124 The investigation in question took place in 1991 in Florence, Oregon, at the
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home of Danny Lee Kyllo, where officers suspected Kyllo was growing marijuana.125 To
confirm their suspicions, the officers pointed a Thermovision 210—essentially a video
camera that detects infrared radiation not visible to the naked eye—at the outer wall of
Kyllo’s home in order to confirm that Kyllo was using high-intensity lights typical for
cultivating marijuana indoors.126 The Thermovision showed that the roof over the garage
was warmer than the rest of the home.127 The officers used the information gained from
the Thermovision to obtain a federal warrant to search Kyllo’s home.128
The district court and the Ninth Circuit both upheld the search because the search
did not disclose any “intimate details” of Kyllo’s home.129 The Ninth Circuit opinion relied
on Dow Chemical Co. v. United States, in which the Supreme Court upheld the highmagnification aerial surveillance of an industrial facility.130 In Dow, the Supreme Court
suggested that “surveillance of private property by using highly sophisticated surveillance
equipment not generally available to the public . . . might be constitutionally proscribed
without a warrant,” but the Court concluded that the search at issue “[was] not so
revealing of intimate details as to raise constitutional concerns.”131
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Justice Scalia, writing for the majority in Kyllo, distinguished Dow Chemical on the
ground that the object of the search in Dow was of an industrial facility, “which does not
share the Fourth Amendment sanctity of the home.”132 “In the home,” Scalia noted, “all
details are intimate details.” Scalia also recalled his earlier criticism of the Katz
“reasonable expectation of privacy” test before finally offering a slight “refinement” to the
Katz test:
The Katz test . . . has often been criticized as circular, and hence subjective
and unpredictable. While it may be difficult to refine Katz when the search
of areas such as telephone booths, automobiles, or even the curtilage and
uncovered portions of residences are at issue, in the case of the search of
the interior of homes—the prototypical and hence most commonly
litigated area of protected privacy—there is a ready criterion, with roots
deep in the common law, of the minimal expectation of privacy that exists,
and that is acknowledged to be reasonable.133
The “ready criterion” that Scalia applied to the facts of Kyllo was a standard that
“existed when the Fourth Amendment was adopted”: “We think that obtaining by senseenhancing technology any information regarding the interior of the home that could
not otherwise have been obtained without physical intrusion into a constitutionally
protected area constitutes a search—at least where (as here) the technology in question is
not in general public use.”134 In other words, when courts are confronted with a
technology-enhanced investigation, they should look to whether the technology allows
the user to, in effect, physically intrude into the home. If the use of the technology does
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amount to a physical intrusion, then it is a search—unless the technology in question is
in general public use.
The dissenting opinion in Kyllo seized on the last clause of the holding, pointing
out that “the contours of [the] new rule are uncertain because its protection apparently
dissipates as soon as the relevant technology is ‘in general public use.’”135 The dissent also
called the rule “perverse” because “the threat to privacy will grow, rather than recede, as
the use of intrusive equipment becomes more readily available.”136 Despite these
concerns, Kyllo is still the leading case on government surveillance of homes.
If Kyllo’s reference to nineteenth-century home invasions seems like an anomaly in
the context of twenty-first century technology such as the Thermovision 210, the Supreme
Court’s 2012 decision in United States v. Jones made it clear that such historical references
were now a matter of course in Fourth Amendment search cases. In Jones, the Court was
faced with the question of whether attaching a global positioning system (“GPS”) device
to an individual’s vehicle and monitoring that vehicle’s movement on public streets for
twenty-eight days was a search within the meaning of the Fourth Amendment.137 The
Court held that it did, and Justice Scalia once again authored the majority opinion.
The discussion comprising the holding of Jones is very different than the
discussions found in the two concurring opinions of Jones. Like the majority opinion in
135
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Kyllo, the majority opinion in Jones focused on a traditional framework. First, Scalia
found that Jones’s vehicle was an “effect” within the meaning of the Fourth
Amendment.138 Second, Scalia identified a pre-Katz view of the Fourth Amendment:
“[O]ur Fourth Amendment jurisprudence was tied to common-law trespass, at least until
the latter half of the 20th century. . . . Our later cases, of course, have deviated from that
exclusively property-based approach.”139 Scalia cited Olmstead for the first proposition
and Katz for the second, but explained that “the Katz reasonable-expectation-of-privacy
test has been added to, not substituted for, the common-law trespassory test.”140 Jones’s
holding is that the government’s “[physical occupation of] private property for the
purpose of obtaining information” is a search under the common-law trespass test.141
Many expressed dissatisfaction with the holding in Jones. “Jones is a recycling of
twentieth century arguments about property versus privacy that do not adequately
confront the issues in the digital age,” announced one commentator.142 Justice Alito, in a
concurring opinion, called the majority opinion “unwise,” “highly artificial,” and “a [strain
on] the language of the Fourth Amendment” with “little if any support in current Fourth
Amendment case law.”143
138

Id. at 949.

139

Id. at 949-50.

140

Id. at 952.

141

Id. at 949.

142

Thomas K. Clancy, United States v. Jones: Fourth Amendment Applicability in the 21st Century, 10 OHIO
ST. J. CRIM. L. 303 (2012).

143

Id. at 958 (Alito, J., concurring).

31

The concurring opinions in Jones seemed eager to move beyond GPS monitoring
and explore the broader issues of government use of surveillance technology. Justice
Sotomayor noted that physical intrusions are “now unnecessary to many forms of
surveillance” and that the government could achieve what it achieved in Jones “by
enlisting factory- or owner-installed vehicle tracking devices or GPS-enabled
smartphones.”144 Sotomayor agreed with Alito that technological advances affect “the
Katz test by shaping the evolution of societal privacy expectations.”145 When applying the
Katz test to government tracking of an individual’s movements, she would consider
“whether people reasonably expect that their movements will be recorded and aggregated
in a manner that enables the Government to ascertain, more or less at will, their political
and religious beliefs, sexual habits, and so on.”146 Alito listed several new devices “that
permit the monitoring of a person’s movements”: closed-circuit television video
monitoring, automatic toll collection systems, roadside-assistance programs “that permit
a central station to ascertain a car’s location at any time,” and, “perhaps most significant,”
smart phones equipped with GPS.147 “The availability and use of these and other new
devices will continue to shape the average person’s expectations about the privacy of his
or her daily movements.”148
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IV.

Conclusion
Given society’s increasing reliance on technology, including smart phones and

other Internet-connected devices, it is fair to say that the Supreme Court is not done
grappling with the implications of advancing technology. It is possible that the solution is
not to be found in the Fourth Amendment at all. Orin Kerr, professor of law at George
Washington University Law School, has argued that legislative action is a more
appropriate solution than simply refining Fourth Amendment case law.149 Legislatures,
according to Kerr, are better equipped to keep up with technological change, more adept
at understanding complex new technologies, and can more efficiently create
comprehensive and clear rules.150 Kerr concludes that “courts should recognize their
institutional limitations and remain cautious until the relevant technology and its
applications stabilize.”151 Of course, Kerr’s proposal for judicial deference was met with its
share of criticism.152
Additionally, while the focus of this article is on the way in which technology has
altered the landscape of Fourth Amendment jurisprudence, other recent developments
have presented difficult challenges for the courts. In the first few months of 2013, the
149
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Supreme Court decided two dog-sniffing cases, one involving a sniff of a vehicle and the
other a sniff of a home.153 Katz’s “people not places” rhetoric took a bit of a hit when the
latter sniff was declared to be a search while the former was not.154 A few of the justices
even found it useful to compare the use of police dogs to the use of sense-enhancing
technologies: “Detective Bartelt’s dog was not your neighbor’s pet . . . [The detective’s dog
is] to the poodle down the street as high-powered binoculars are to a piece of plain
glass.”155 In February 2013, the Supreme Court heard arguments for whether the
government needs a warrant to collect and analyze DNA of a person arrested for one
crime in order to investigate other unrelated crimes for which there is no individualized
suspicion.156 Commenting on the significance of the case, Erwin Chemerinsky has written
that “[o]nce more, then, the Supreme Court must apply a provision adopted in 1791, the
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Fourth Amendment, to a situation that would have been unimaginable at that time.”157
History suggests that it is highly unlikely to be the last time a court is asked to apply the
Fourth Amendment framework to a new technology.

amendment_still_fit_the_21st_century/.
Id.

157

35

Elevate Your Game
FEDERATION OF DEFENSE &
CORPORATE COUNSEL
2013 Annual Meeting
Colorado Springs, CO
July 28 to August 4, 2013

Kile Turner
Norman, Wood, Kendrick & Turner
(Birmingham, AL)

Jeffrey R. Pilkington
Davis, Graham & Stubbs, LLP
Denver, Colorado

Wednesday, July 31, 2013, at 9:30 – 10:30 a.m.

This Paper has been prepared for general information and is not intended to be relied
upon as legal advice.

Kile T. Turner
Norman, Wood, Kendrick & Turner
Birmingham, Alabama
Kile Turner is a partner in the Birmingham, Alabama, litigation firm of Norman, Wood,
Kendrick & Turner, where he began his career in 1994. Mr. Turner is a graduate of the
University of New Mexico and the Cumberland School of Law. While in law school, he was the
winner of the Williams Trial Competition, and a Director on the Trial Advocacy Board. Mr.
Turner has tried over 75 cases in state and federal courts at all levels in every area of Alabama.
His practice encompasses all aspects of civil litigation, including insurance (coverage, bad faith
and expert witness opinions), construction defects, products liability, transportation and
commercial litigation. In the last 12 months, Mr. Turner has obtained summary judgment on
coverage cases in traditionally difficult venues such as Choctaw County, Alabama; Bessemer,
Alabama and the Southern District of Alabama. In addition to his litigation practice, he has
handled many successful appeals to the Alabama Supreme Court, including a recent win of a
major coverage case regarding defective construction. This year (2013), Mr. Turner has obtained
defense verdicts in a construction case and a dram shop lawsuit.
Mr. Turner is an active member of the Federal of Defense and Corporate Counsel
(FDCC), where he serves as chair of the Trial Tactics Committee. The FDCC is an invitation
only organization, which limits its membership to the top 1500 attorneys worldwide that
represent insurers and corporations. He has also been an active member in DRI, serving as a
member of the Annual Meeting Steering Committee and has served as Chair of the Young
Lawyers Committee. In 2006, Mr. Turner was named one of Birmingham’s “Top 40 Under 40”
and he has been named an Alabama “Super Lawyer” from 2008-2011. Mr. Turner’s wife Sara is
also an attorney, and they are the proud parents of six children. When not practicing law, they
can be found at Disney World.
Jeffrey R. Pilkington
Davis, Graham & Stubbs, LLP
Denver, Colorado
Jeffrey Pilkington has over 20 years of experience representing clients in courtrooms
across the country. He has handled complex litigation involving products liability, environmental
toxic torts, commercial disputes, personal injuries, and other disputes. He has represented major
international corporations, regionally-owned companies, and mid-sized businesses in Colorado
and in more than 40 states. He also is the Chair of the firm’s Trial Department, a member of the
Executive Committee and has been selected for inclusion in Colorado Super Lawyers by
Thomson Reuters. Mr. Pilkington is a member of the 2013 Product Liability Law360 editorial
advisory board and has been listed in The Best Lawyers in America® in the areas of Mass Torts
Litigation and Products Liability Litigation. He has earned an AV Preeminent® Peer Review
RatingTM from Martindale-Hubbell®.
Mr. Pilkington defends some of the world’s largest manufacturers in significant product
liability litigation at the national, regional, and local level. He has handled litigation involving a
i

variety of products, including drugs, dietary supplements, medical devices, mechanical and
consumer products, and chemicals and other substances. He has served as national and/or
regional coordinating counsel for several of the leading pharmaceutical and medical device
companies. These cases have involved complex issues of labeling, medicine, epidemiology,
marketing, and preemption. He also offers regulatory counseling under the Food Drug and
Cosmetic Act and the Dietary Supplement Health and Education Act.
Mr. Pilkington also represents many of the leading manufacturers of “hard mechanical”
products, including automobiles, trucks, recreational vehicles, agricultural equipment, oil and
mining equipment, tires, component parts, and consumer goods. These cases have involved a
variety of engineering, design, manufacturing, and human factors issues. Mr. Pilkington also
counsels these manufacturers in regulatory compliance and product recalls.
Mr. Pilkington defends clients facing allegations of pollution, hazardous spills, and
environmental toxic tort liability. These cases typically involve claims of common law torts,
unjust enrichment, and violations of federal and state environmental statutes such as CERCLA
and RCRA. Some contaminants that have been the subject of these cases include chlorinated
solvents, petroleum hydrocarbons, and asbestos. These cases present complex issues of
causation, toxicology, epidemiology, and damages, requiring the need to consult closely with
leading experts in a variety of areas.
Mr. Pilkington has worked with clients in a variety of industries in many different types
of commercial disputes. Those disputes involve contracts, securities, loans/mortgages,
warranties, real estate, employment, intellectual property, antitrust and unfair competition, trade
secrets, and possible Consumer Protection Act violations. He uses his trial and litigation skills to
manage and litigate these business disputes to a favorable and efficient resolution, whether it is
achieved through settlement, mediation, or trial. Mr. Pilkington also represents large companies
and insurers in a variety of personal injury cases. These cases range from straightforward injuries
to catastrophic injuries and deaths. For example, he successfully defended a local sheriff’s
department in litigation arising out of the high-profile Columbine High School shootings.
Insurance carriers and companies look to him for his unique understanding of Colorado’s
favorable tort reform and damage limitation environment.
Mr. Pilkington grew up in rural Iowa on the family farm. In 1985, he graduated summa
cum laude from Drake University. He then went to Columbia Law School, where he graduated
with honors in 1988. His legal career began as a law clerk for the Honorable Judge Thomas
Griesa of the Southern District of New York. In 1989, he moved to Colorado and joined DGS.
He is a member of the Colorado, New York, and District of Columbia bars and a variety of bar
associations, including the American and Denver Bar Associations. He is a member of the
Defense Research Institute and the Federation of Defense & Corporate Counsel. He has served
on numerous committees, written a number of publications and made presentations in his areas
of practice. When away from the office, Mr. Pilkington enjoys spending time with his family,
including his four children. He coached youth baseball, basketball, soccer, and golf; is active in
his church; tries to keep up with his children in snow skiing, water skiing, and golf; is an avid
sports fan; and enjoys the Colorado outdoors as much as possible.

ii

Elevate: to improve morally, intellectually, or culturally. WEBSTERS COLLIGATE
DICTIONARY (9th ed. 1985)

High, higher than the sun
You shoot me from a gun
I need you to elevate me here
- Elevation, by U2
This paper is presented with the hope that reviewing some of the trial fundamentals
will elevate the reader’s skills.
The winning formula for success in the courtroom is both simple and complex. In the
simplest of terms, the three most important words that will lead a lawyer to victory in the
courtroom are prepare, prepare, and prepare. The I Ching was written nearly four thousand years
ago but offers concise advice for today’s courtroom lawyers – “be prepared and you shall be
lucky.” And when it comes to trying cases, we all need a little luck. In a similar vein, Francis
Wellman was one of the great 19th Century trial lawyers from New York City. He gained
prominence in a number of celebrated criminal cases and became widely known for his
spectacular coups during cross-examination of witnesses. Today, he is perhaps best known for
the author of the seminal work “The Art of Cross-Examination.” (I highly recommend this
book). However, Wellman himself emphasized that he did not depend on trickery but on hard
work and methodical preparation.
Beyond thorough preparation, the key strategy for success is to fully understand and
maximize the strengths of one’s case, while equally understanding yet minimizing the weakness
of the case, which requires a degree of objectivity. While it is important to be zealous advocate
for your client, a good lawyer can never lose sight of the jury’s perspective of the facts and how
it will ultimately impact the case at hand.

1

Another key concept is to introduce the theme and theory of the case as early and as often
as possible. When a lawyer consistently applies a theme, by the end of the trial, when he or she
stands up, the jury will already know where the lawyer intends to take the witness.
This paper discusses various aspects of the trial. While most readers will already be
familiar with much of the information, a reminder of the fundamentals of successful litigation
will hopefully further elevate your trail skills.
EFFECTIVE VOIR DIRE

The subject of voir dire is somewhat difficult for an audience spanning multiple
jurisdictions because of the differences in local practices. The greatest difference from court to
court is who asks the questions. A study by the Federal Judicial Center showed that 77% of the
420 responding judges permitted no direct voir dire participation by attorneys in civil
proceedings. Even so, most of those judges who do not allow direct participation by attorneys
will at least inquire about matters requested by counsel. Some judges will ask questions as they
are written while others will paraphrase those inquiries. Attached is a copy of Federal Rule of
Civil Procedure 47 and a presently pending Bill to modify that rule to allow direct participation
by attorneys in voir dire. At the time this paper is prepared the Bill has been voted out of the
Subcommittee on Courts and Administrative Practice and is on the agenda for the full Judiciary
Committee. We may all soon be permitted to make direct inquiries in federal court.
Many articles dealing with the subject of determining jurors refer to jury selection, but
that is a misnomer. Juries aren’t selected by either side. The people who decide our clients’ cases
are the ones who are left after both sides strike the least acceptable members of the venire. A
successful voir dire must necessarily be designed to develop enough information to identify
those persons you will challenge, either for cause or peremptorily.
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The stated purpose of voir dire is to impanel an impartial jury. 1 One court explained it
this way:
The voir dire examination plays a critical role in securing the right
to an impartial jury in civil, as well as criminal, trials. The
principal purpose of voir dire is to probe each prospective juror’s
state of mind to determine actual bias and to allow counsel to
assess suspected bias or prejudice. Thus, a voir dire examination
must be conducted in a manner that allows the parties to
effectively and intelligently exercise their right to peremptory
challenges and challenges for cause.
The trial court must conduct voir dire in a manner that permits the
informed exercise of both the peremptory challenge and the
challenge for cause. Questions which merely invite an express
admission or denial of prejudice are, of course, a necessary part of
voir dire because they may elicit responses which will allow the
parties to challenge jurors for cause. However, such general
inquires often fail to reveal relationships or interests of the jurors
which may cause unconscious or unacknowledged bias. For this
reason, a more probing inquiry is usually necessary. … If an
inquiry requested by counsel is directed toward an important
aspect of the litigation about which members of the public may be
expected to have strong feelings or prejudices, the court should
adequately inquire into the subject on voir dire. The court must not
be niggardly or grudging in accepting counsels’ requests that such
inquires be made.
Darbin v Nourse, 664 F2d 1109, 1112—13 (9 Cir, 1981).
The first questions in voir dire will more likely be the obvious questions directed
specifically toward more identifiable probable prejudices. These questions are usually direct.
Examples of these questions would be:
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A.

Have any of you been a plaintiff or a claimant for personal injury?

B.

Have any of you been represented by the plaintiff’s attorney or firm?

C.

Have any of you transacted business with the plaintiff or the plaintiff’s attorney?

D.

Are any of you socially acquainted with the plaintiff or the plaintiff’s attorney?

However, I want the most biased jury I can possibly get, as long they are biased in my client’s favor.
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E.

Have any of you had any experiences similar to that of the plaintiff?

F.

Have any of you had a bad experience with the [product], [defendant], or

[defendant’s particular industry]? These questions should generally be asked so as to include not
only the individuals on the venire but also their immediate families. Questions should certainly
be asked in a more personal sense than they have been written here for brevity. For example,
many of the venire will be in a courtroom for the first time and will be intimidated by the entire
proceeding and their surroundings. Some of them won’t even know what the word “plaintiff”
means, so give them a definition in phrasing your inquiries. You will get more open responses
from less technically phrased questions.
After first asking the venire about matters which are likely to directly affect their decision
should come questions that, according to Thomas A. Wiseman, Jr., Chief Judge for the U.S.
District Court for the Middle District of Tennessee, “... explores for more subtle mindsets, past
experiences, habits, and thought processes that furnish a rational basis for the exercise of
peremptory challenges.” (Testimony to Senate Committee on the Judiciary, July 16, 1987). The
questions to be asked in this category are more difficult for a trial judge to ask since he cannot be
as familiar with the evidence to be presented as the lawyers. As Judge Wiseman pointed out,
...the lawyer is entitled to find out who is trying his case, both for
the purpose of intelligently exercising peremptory challenges, and
also for shaping his advocacy. For example, a little old lady
wearing Reebok’s, who drives a Volvo, reads the New Republic,
and has a bumper sticker reading “Save the Whales,” will give a
skilled advocate a pretty good idea how that person thinks and
whether or not he wants her on his particular case. Not many
judges will explore these areas.
If you are trying a case before a judge who will ask all of the questions himself, it will be
necessary to write out these more subtle questions as specifically as you can. Shorter and simpler
questions are more likely to be asked exactly as you have written them than are long complex
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sentences. It is advisable to prepare follow-up questions that can be anticipated if the questions
will come from the bench.
It’s important to remember in the questioning process that many of the jurors are
intimidated by everything that’s going on around them. From a defense prospective you hope
that they have a job or some other regular daily activity that’s being interrupted by the subpoena
for jury service. After the venire is brought into the courtroom they may very well feel so
uncomfortable that they simply don’t respond to questions. If the questions come from the judge
they are less apt to produce responses than if presented by an attorney. Judge Gerald L. Sbarboro
reported to the Senate Committee on the Judiciary, “Furthermore, it has been urged by trial
tacticians and scholars that some direct inquiry by counsel is necessary to secure a frank and
candid response--that too often a court will receive a detached response to its most discerning
questions.” Judge Donald P. Lay, 8th Circuit, U.S. Court of Appeals, observed in a article in the
Judges Journal of July, 1974, “Whatever the reason, it has been my experience that jurors are
more frank in responding to the lawyers’ questions than to the judge.” If the judge is going to ask
the questions for you, write them out for him and make them as simple as possible.
The intimidation factor to the venire can be used to advantage if properly considered.
Remember that it’s easier for the venire not to have to make any response at all to answer a
question. Sometimes you will expect that most members of the venire will fall into a particular
class. If you’re defending a vehicle case, consider asking, “Is there anyone here who does not
have a Driver’s License?” That question will normally not draw a response. If, on the other the
other hand, you ask, “Do you have a Driver’s License?” you would expect a raised hand from
everyone who hasn’t gone to sleep.
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You may want to identify everyone on the venire with a particular group or act, and that
likewise may be easier with a negative question. For example, consider in defending a first party
insurance coverage case that you might ask, “Is there anyone here who has never made a claim
for any sort of insurance coverage, whether for damage to your home or some personal property
under homeowner’s coverage, damage to an automobile, or to have medical bills paid for
yourself or someone in your family under some medical insurance?” If you ask that question in
this manner, you very likely won’t get any responses and will have the entire venire committed
to the idea that it is routine and ordinary for claims to be made under various insurance
coverages. Your ultimate jurors are conditioned with the proposition that it’s normal for claims
to be made for insurance coverage. An appropriate follow-up question would then be, “Were any
of you who have made insurance claims of some sort, as apparently all of you have, unable to
ultimately resolve your claim to your satisfaction even though that might have taken some
negotiation or discussion of the matter with the insurance company involved?” Now you have
shifted gears with the venire and if they respond they will have to identify themselves as not
having been able to work out a problem. The ones who don’t respond to the second question,
which will be moat of the venire, will have acknowledged that they, unlike the plaintiff, resolved
their claim, and they will demonstrate to each other that the majority of insurance claims are
resolved without difficulty. What you will have done is accomplish a twofold result:
1. You have identified the entire venire not only as making claims under insurance
coverage but also as being able to resolve their problem short of litigation by simply discussing
the matter with the claims representative, a position distinctly different from the plaintiff; and
2. You will have identified anybody who has had a problem in resolving a claim with an
insurance company, and you will probably want to strike them.
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If the judge is going to ask these questions for you, you should be prepared to explain to
him why you have phrased some of the questions in a negative sense. The judge may be more
receptive to reading the question as you have given it to him if you will explain to him that you
believe less time will be involved in acknowledging no answers from the venire than would be
taken to record what would likely be responses from everyone on the venire.
An obvious caveat with regard to follow-up questions is to remember that your first goal
is to identify jurors you intend to strike. Once you’ve identified a juror as someone you want to
excuse, for whatever reason, you probably won’t ask them any more questions, unless you are
trying to set up a challenge for cause. You don’t want to give them a forum to expound to the
rest of the venire about whatever it is that persuaded you not to keep them on the jury deciding
your client’s case.
It is sometimes possible, depending on the facts of your case and local practice, to get a
commitment from a jury on what may be an ultimate issue in your case. If you are going to ask a
hypothetical question, don’t leave out key elements the plaintiff is going to use against you. For
example, don’t ask, “Would any of you pull on to a highway without looking in both directions
to see that traffic was clear even if someone was motioning you to do so?”, if there is going to
be some evidence that the plaintiff who pulled out had his vision blocked. Many judges will not
allow this question anyway since it calls on the jury to answer an ultimate question without all of
the evidence, but you certainly don’t want to ask them an incomplete question that will set up an
argument by your opponent.
If you are allowed to ask your own voir dire questions that will be your first opportunity
to establish a rapport between your side and the jury. There will be a tendency to engage in
conversation if you ask a specific individual a follow-up to a question asked of the entire venire.
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Be careful about asking open—ended questions at this point. Don’t open the door for a speech
that you might not want the rest of the jury to hear. Unless you have some idea what answer to
expect, a closed question requiring a short answer is probably more advisable. For example, you
may want to ask someone who has been a plaintiff in prior litigation what attorney represented
them, but you probably wouldn’t want to ask them to tell you about their case.
You will want to tell the jury as much as you can about your case during voir dire. If you
can ask them specific questions involving similar facts, you are at that time building a
relationship between them and your side of the case.
Depending on local practice, that may be permitted as a basis for asking the jury if they
can be fair to all sides in deciding their verdict. You shouldn’t expect that any of the jurors are
going to tell you that for any reason they can’t be fair in deciding the case, but asking such a
question yourself tells them a little bit about the case, and it also tells them that you want a fair
result.
If local practice allows, you may want to inquire about the jury’s open-mindedness to
plant a seed. By the time you get to ask questions the plaintiff’s voir dire has already been
completed. Particularly, it those questions were extensive, you may want to ask if the venire can
wait to make a decision until they have heard all of the evidence and not form an opinion until
they have heard your client’s side of the case. You may want to ask them if they can make a
decision based entirely on the evidence and the Court’s charge and disregard any sympathy they
might have for the injured plaintiff. Similarly, you may wish to ask the jury if they can follow the
law given to them by the judge in the jury charge even if they don’t agree with it.
Determining the jury that will decide your client’s case may have more effect on the
ultimate outcome, particularly in a close case, than any other single factor. Voir dire is likely
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your only opportunity to gain information about the jurors. It is the only time you will be
permitted to make any inquiry directly to the people who will make the ultimate decision. You
will only get to pose a very few questions to this most important group; a well-reasoned and
thought-out inquiry is imperative.
OPENING STATEMENT
Before we can discuss what we can accomplish in our opening statement it is helpful to
understand a little about how we make decisions. There are two components of judgment affect
every decision we make, and even jury deliberation. They are Reason, the result of cold
dispassionate logic, and Desire. The rational or irrational urge to reach a result.
The process through which these sometimes competing components come together has at
least four stages:
1.

We become aware that a choice must be made, clearly defined alternatives form.

2.

We desire a result. We are influenced by bias, prejudice, compassion, lust,

sympathy, duty, loyalty and a host of other emotions.
3.

Some form of logical analysis then takes place. We apply the facts as we know

them to the rules or principles applicable to the analysis.
4.

If different results are reached in Steps 2 and 3, a struggle between desire and

logic occurs. In the final analysis, we seldom reject desire for logic. Desire almost always plays
some role in decisions.
Defense lawyers can be tempted to get a jury to take emotions, particularly sympathy, out
of the case and to coldly evaluate the facts. This is in direct contradiction to human nature, and
cannot be done. The opening must provide the logical format for decision, but it must also
substitute a desire to decide for the plaintiff, with a desire to reach the outcome you urge. In its
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broadest sense, the purposes of opening are, therefore, to initiate a framework for reasoning and
a basis for desiring the result you want.
If the purpose of opening statement could be reduced to a single thought it would be to
teach the jury what it should listen for. The object is to fine tune the jury’s thinking to look for
the important evidence, fit it into the framework you have provided, and to develop their own
beliefs which they will defend. There are four key components to this process. They are a theme,
a clear explanation of the undisputed facts, an explanation of the key issues, and an exposition of
the questions that must be answered to resolve key issues in dispute.
1.

Theme: Hub, Memorable, Repeatable

The theme of the opening is also the theme of the case. You will probably want to start
your opening with it, even before you introduce your client.
a.

Make the theme the nub of the case. Boil the case down to the essence of

the controversy. The fewer number of issues, the better. If the case can be reduced to a single
issue, do it. This will allow you to bring the jurors’ attention back to the central issue in the case.
It will also allow you to repeat the theme of the case throughout the case--on direct examination,
cross examination, and during objections. Finally, it will allow you to suggest to the jury that
peripheral issues brought up by opposing counsel are not relevant.
b.

Any case can be reduced to no more than three essential issues. Use no

c.

Make the theme memorable. The more succinct, the more memorable it

more.

will be. If it can be based on a familiar phrase, it will also be more memorable. Give each issue a
“bumper sticker.” Something that will roll off your tongue and around the jury room.
d.

Make the theme repeatable. Having a repeatable theme is crucial. Take

every opportunity during opening statement and throughout the trial to repeat the theme.
2.

A clear explanation of undisputed facts.
Every issue has a context in which it must be placed to be correctly analyzed.

Before a detailed explanation of the issues you must clearly explain the context.
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a.

Tell a story: Defense counsel is frequently required to establish a historical

context for a product design or drug development. Tell this as if it were a story to keep the jury’s
attention.
b.

Explain technology issues: Don’t wait until the evidentiary phase to

explain the purpose of a part, a machine, a medical device or drug application.
c.

Be sure jurors have an accurate image of important physical facts. Use

photographs and diagrams to do this.
3.

4.

A clear explanation of the critical factual issues:
a.

Never present more than three, best to have just one.

b.

Have these correspond to your “bumper sticker” theme.

Questions
a.

Telling the jury what the solutions are to the issues raised in the opening is

the traditional way to outline evidence in an opening. However, considering that we want the
jury to form a belief, not to adopt yours. A better way of proceeding is to outline the evidence in
terms of the questions it answers. By presenting the issues that are crucial to the case and then
presenting the questions the jury should answer to solve each issue without detailing the
evidence as you see it has several benefits.
(1)

It lets the jury form its own belief.

(2)

It tunes the jury into what it must listen for.

(3)

It allows you to outline the evidence, but leaves some suspense

about

what the evidence will be.
There are many things which affect our desire to reach one result or another. Here are a
few:
1.

We want to help people in need.

2.

We want to help people we like.

3.

We want to help people like us.

4.

We want to help people we know.

5.

We want to punish those who make us angry.

6.

But more than anything, most of us want to do what is right.

In most defense cases, we are faced with attempts to accentuate sympathy and anger.
Diffusing these are essential.
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1.

Point out that these emotions have not place in the jury room.

2.

Expose attempts by your adversary to exploit these inappropriate appeals.

Identify this as a tactic.
3.

Don’t just introduce your client. Personalize your client.

4.

Identify commonality with the jury and point these things out. Shake hands with

the jury. Give them a little bit of yourself.
Here is a suggested structure which incorporates these thoughts. It is by no means
exclusive, but it may be helpful.
A.

Theme

State the “bumper sticker,” repeatable memorable theme.
B.

Introduce the Parties

C.

Call to Oath

D.

1.

Ignore sympathy.

2.

Ignore prejudice.

3.

Base your verdict on the law and the evidence.

Explain the law

Briefly, clearly explain the legal issues in the case.

E.

1.

What is meant by negligence?

2.

What is meant by unreasonably dangerous?

Explain the evidence
1.

Repeat your theme.

2.

Hang the evidence off of the bumper stickers in your theme.

3.

Use questions to tune the jury into the findings they will be called on to

make.
F.

G.

Special issues
1.

Experts.

2.

Circumstantial evidence.

End well
1.

Don’t mumble off.

2.

Use your theme.

3.

Ask for something.
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In addition to the principles discusses above, there are other more general “rules” about opening
statements. First, the “do’s” will be discussed, and then the “don’ts.”
A.

Do:
1.

Use Exhibits.

Exhibits are helpful to the jury because they give them a clearer understanding of the
subject matter of the trial. For example, show them the parts of the machine at issue. However,
be careful to determine what exhibits will be permissible. Use only exhibits that are clearly
admissible or about which there is no dispute. It may undermine your credibility if opposing
counsel objects to your use of the exhibit and the judge sustains it. Even if the judge overrules
the objection, the objection may interrupt the flow of your opening.
2.

Explain the Law.

The jurors need to know what the issues are and what the relevance of the evidence is.
Therefore, it is essential to give them a succinct, accurate, summary of the law. Use the judge’s
words when possible because it lends credibility to yours.
3.

Explain the technology.

This goes hand in hand with the use of exhibits. The jury needs to know as much about
the technology as possible in order to have the tools to determine the case.
4.

Use the judge’s words.

When using the judge’s words when explaining the law, the duty of a juror, judging the
credibility of witnesses, the qualification of experts, etc., be sure to emphasize that you are, in
fact, using the judge’s words. No one carries as much credibility in the court room as the judge.
As a result, you should try to use that credibility to enhance your own whenever possible.
5.

Introduce your client.

As discussed above, this is crucial. Not only should you introduce your client, but you
should personalize your client as much as possible.
B.

Don’t:
1.

Show your inexperience.

Some lawyers are tempted to say, “this is my first trial, and ….” Don’t do it. This will
only undermine any credibility you might have established with the jury.
2.

Break the Golden Rule.

Do not ask the jurors to put themselves in the place of your client. This is improper.
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3.

Object too much.

Object only if the issue is important (if the questioning is hurting you). Object only if you
know it will be sustained, unless, the questioning is really killing you. Under those
circumstances, you should object in order to preserve the record.
4.

‘Argue” in opening statement.

“Argue” has been defined as asking the jury to make any inference from the evidence.
You may, however, state that, “the evidence will show. . . .” If you do, however, do not violate
“don’t” #5. The “questioning” method of discussing the evidence suggested above is a way to
avoid running afoul of this rule.
5.

Overstate the evidence.

Don’t say what you’ll prove or how you’ll prove it unless you are absolutely certain that
you will do so. Pre-trial motions in limine are useful in determining what you will be able prove
and how you will be able to prove it. However, if you promise to prove something and don’t,
your credibility will be compromised.
The “questioning” discussion of the evidence discussed above is an effective way to
avoid this problem.
6.

Use notes.

It undermines your credibility. A good, logical structure combined with practice should
allow you to go without notes. As discussed above, a Velcro board is also very useful in elimina
ting the need for notes.
7.

Stake your case on the credibility of a witness.

There is too much risk that one, if not several, jurors will disagree with your assessment
of a witness’s credibility. There could be any number of reasons for such a disagreement. A juror
could think that the witness looks like their Aunt Bea from Mayberry. Or, a juror could think that
your star witness looks like his ex-girlfriend who just told him to take a hike.
TIPS AND TECHNIQUES FOR DIRECT EXAMINATION
Direct examination is one of the less glamorous aspects of trial, and therefore, its
importance is often overlooked. Because it involves the questioning of the party’s own witness,
many lawyers make the mistake that preparation is not important. Quite the contrary, direct
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examination is one of the few times in a trial where you will actually be able to exert some
control. Therefore, it is an opportunity that should not be squandered.
The first challenge of an effective direct examination is achieving the right amount of
preparation without the witness’ testimony sounding rote or rehearsed. In addition, there is a
natural tendency to assume that our own witnesses will be favorable to us. (And you know what
happens when one assumes…). It is certainly true that your own witness will be most helpful to
your case, but only after adequate preparation. What constitutes adequate preparation varies
from witness from witness and you must rely on your skill, judgment, and knowledge of the
witness to make that determination. Regardless, it is important to remember that during direct
examination, the witness is the star and your sole job is to serve a supporting role. When the
courtroom architecture allows, I typically try to back away as far as I can from the witness so the
jury will be focused solely on him or her and not on me. In addition, it will force the witness to
speak up if that is an issue.
The second important point of direct examination is not to overload the witness. While
as lawyers, we tend to think that every single fact of the case is important, jurors want the bottom
line from each witness. Adequate background is important, but do not overload your case with
too many witnesses that begin to bore the jury. In other words, be careful of overkill. Rather,
the direct examination exchange must be crisp, clear and persuasive.
While it may seem obvious, it is important to show respect for each witness in an
appropriate manner.

This person has come to testify on your behalf and you need to

communicate credibility and believable to the jury through your own actions. Therefore, it is
equally important to spend at least a little time personalizing each witness.
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Witnesses should be fed open, non-leading questions assigned to elicit spontaneous,
candid descriptions of an event. The witness’ credibility is enhanced by avoiding leading or
suggestive questions. The jury wants to hear his answers and not the one supplied by counsel.
And the jury is smart enough to know the difference.
Sometimes a witness may get off on a tangent. While jurors generally do not like
lawyers to interrupt a witness while he or she is testifying, there may come a point when such
interruption is strategically advantageous.
The introduction of a specific topic will not only help keep your witness focused, but will
also help the jury follow your line of questioning. By setting up a series of topics to be
discussed, you will be able to make the transition from one to another in an orderly fashion.
Because the objective at trial is to present credible and compelling evidence based upon
testimony of the witnesses, direct examination is a great opportunity to enhance the credibility of
witnesses and tell the story of your case. Therefore, to be believable at the end of trial, a good
lawyer must carefully prepare the next witnesses to say what they can in a believable manner.
This involves weighing the benefits and risks of each potential witness. And when a properly
prepared witness tells the story in a believable manner, you are on the road to winning your case.
AN EVIDENTIARY REFRESHER
Perhaps the single most important lesson to be remembered by the experienced trial
advocate, is the technique for marking and admission of evidence. As young lawyers, the
techniques were as fresh on our mind as our bar review class, but sometimes as experienced
litigators, we forget the basics, so here is a quick “refresher”.
If the seven basic steps in the procedure are routinely followed, the process of admitting
evidence will be facilitated, and the trier of fact may well be more responsive to the evidence,
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which is efficiently and effectively admitted in evidence, as opposed to a fumbling or stumbling
presentation of the foundation for a given piece of evidence.
The seven procedural steps for the admission of evidence include:
1.

Marking of the Exhibit for identification.

2.

Showing Exhibit to opposing counsel.

3.

Showing Exhibit to witness.

4.

Laying foundational predicate.

5.

Dealing with objections interposed.

6.

Moving admission of the Exhibit in evidence.

7.

Publishing or showing the Exhibit to the jury.

(1)

Marking Exhibit for Identification.
The specific manner of marking an Exhibit will vary with the prevailing practice

of the court and the nature and type of the Exhibit. It may be stamped, labeled, tagged or
identified in some other manner. The identification normally will include the identity of the party
offering the Exhibit, a number or letter designation, and whether the evidence is marked for
identification or is in evidence. The usual practice is to use consecutive numbers for Exhibits
offered by plaintiff and letters for Exhibits offered by the defendant. (The local rules of practice
for most federal courts require the pre-marking of Exhibits, with some courts providing prelettered or numbered labels.)
In the multiple party case involving one or more plaintiffs and numerous defendants, it is
sometimes helpful for the parties to agree prior to discovery proceedings that each party will use
a given block of numbers, and these consecutive numbers be used to mark exhibits throughout
the discovery proceedings and then used at trial.
(2)

Showing exhibit to opposing counsel.
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An exhibit must be shown to opposing counsel prior to showing the exhibit to the witness. With
the exception of exhibits to be used for impeachment, the local rules of practice may require the
pretrial disclosure and examination of exhibits, which obviate this step in the admission process.
If the exhibits are not required to be shown to opposing counsel prior to trial, many trial judges
will set aside time at the beginning of the trial when exhibits can be pre-marked and examined by
opposing counsel. If this is done, either by requirement of the local rules of practice or on a
voluntary basis by counsel, the trial of the case can be expedited, and the needless consumption
of time in the mundane and mechanical step for the admission process can be avoided.
(3)

Showing the exhibit to the witness.

The exhibit is next shown to the witness, who must then identify the exhibit. For example, a
witness might be presented a photograph and testimony elicited as to his familiarity to the
subject matter depicted, or, in the case of a physical object, a general description of the object,
based on the witness own familiarity with it. Again, this is simply a mechanical step, which is
quite important for the establishing of a proper record, should the case be appealed.
(4)

Laying foundational predicate.

Laying the foundation generally means establishing the preliminary facts, which are a
prerequisite to the admission of the evidence. The concept of foundation is as broad as the law of
evidence. The general guidelines for determining the preliminary facts are set forth in Federal
Rules of Evidence, Rule 104, or in the applicable state rules of evidence.
The rules regarding admissibility apply to demonstrative evidence in the same manner as to real
and documentary evidence. Admissibility is within the trial judge’s discretion. The threshold
issue is the determining of the propriety of the admission in evidence: Whether the probative
value outweighs any prejudicial effect the evidence might have.
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There are certain generalizations which can be made at this juncture concerning foundation.
Physical objects of real evidence must be identified. Proof of accuracy of demonstrative evidence
will be uniformly required. General objections, such as the hearsay rule, best evidence, and
parole evidence, may be applicable.
CLOSING ARGUMENT
1. Putting Together a Powerful Closing Argument.
Closing argument is the time when the lawyer skills are most on display. It is important
to note that there is no single "right" way to do a closing argument. As is with every aspect of
the trial, it is important to be yourself and stick with the facts that are credible.
The most important aspect of the closing argument, is to remind the jury of the theme that
should have been presented from the very beginning. If you have been true to your theme of the
case, you can point to each witness and show how they support your theme, even the adverse
witnesses. You cannot persuade jurors to do what they do not want to do. Therefore, your goal
should be to help the jury do the right thing and feel comfortable in the decision they make.
Therefore, your theme should be centered on showing that your position is the one that is most
just, and backed by the truth.
One place to go to start to develop a theme is the jury instructions you expect the judge to
give at the conclusion of the trial. While some instructions may be difficult to anticipate, others
are fairly certain. If the main issue in the case is proximate cause, there is no mystery as to how
the judge will define proximate cause to the jury. Therefore, incorporating the definition of
proximate cause, which can be confusing to a lay jury into your case and making it a central
theme to your closing.
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The key to a successful closing argument in a complex injury case is to breakdown the
information in a way that is credible, believable and easy for the jury to understand. In this day
and age, it should incorporate electronic information, but make sure it is not objectionable before
you begin.
Much time and thought must be given to the structure of the closing argument. This is no
time to “wing it.” I recommend that as you prepare the case, and during the trial, to keep a
notepad to write down important points or facts to argue on closing. That way, when it comes
time to actually prepare the argument, you already have a framework and nothing is overlooked.
2.

Persuasion: The ultimate goal in a closing argument, of course, is to persuade the

jury to find in your client’s favor. Closing argument is the last, best chance for an attorney to
successfully advocate his or her client’s cause.
1.

The Ingredients of a persuasive closing argument are numerous, but the

key elements are:
a.

Credibility: Jurors will more readily accept a position if it is advanced by

somebody in whom they trust. There are various ways of building credibility with jurors.
(1)

Credibility can be established in part by tying closing argument to

the opening statement. During opening statement, invariably, promises are made by counsel
about what the evidence presented throughout the course of trial will establish. Credibility with
the jury is established when, in closing argument, counsel can proclaim that he or she has kept
the promises that were made in opening statement.
(2)

Credibility is also established by dealing honestly with weaknesses

in the case and by not overreaching.
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b.

Sincerity: A jury will more readily accept a position taken by one who

projects a belief that his her client’s cause is just. This also enhances counsel’s credibility.
c.

Entertaining: The closing argument must be interesting. This does not

mean that it should become a “stand up” routine or a magic act, but it most assuredly cannot be
boring. Jurors must be made to remember the position being taken by counsel’s client and the
jurors must remember it fondly. In the age of commercialism and “sound bites”, it is clear that
one of the first elements to persuasion is to have members of the audience remember the position
being taken by counsel. Who in the age of the O.J. Simpson trial will ever forget, for instance, “if
it don’t fit, you must acquit.”
d.

Clarity: The position being taken by counsel in closing argument must be

completely devoid of any ambiguity. The position must be very clear and simple. Closing
arguments should generally not be made “in the alternative”.
3.

The Ground Rules
A.

Order of Argument

1.

In some jurisdictions, the Plaintiff argues first and is then followed by the

Defendant. The Plaintiff, who has the burden of proof, then is permitted to have a rebuttal
argument. In other jurisdictions, the Defendant argues first and the Plaintiff argues last.
a.

The order of argument can be very important to defense counsel.

Particularly is this so where the Plaintiff has a rebuttal argument. Plaintiff’s counsel may attempt
to “sandbag” and deliver a very short closing argument, saving the real argument for rebuttal.
Although it may be risky in most cases, defense counsel certainly has the option of “heading the
Plaintiff off at the pass” by either waiving closing argument or, more likely, giving a very short
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closing argument addressed solely to those arguments raised by Plaintiff. Defense counsel should
then be on the “lookout” for the Plaintiff to attempt to interject new arguments on rebuttal.
b.

Most of the time, though, the fact that the Plaintiff goes last requires

defense counsel to anticipate Plaintiffs arguments and to address them in advance.
c.

Defense counsel should also tell the jury as to the procedure of argument.

In other words, defense counsel should tell the jury that the Plaintiff gets to argue last or has a
second chance in a rebuttal argument because the Plaintiff has the burden of proof. Defense
counsel should tell the jury that he or she has tried to anticipate all of the Plaintiff’s arguments
and believes that he or she has addressed them without exception. However, to the extent that
new arguments are made by the Plaintiff’s counsel, the jury should be told that the defense will
not be permitted to respond. Defense counsel also may want to think about challenging the jurors
in the event of a new argument to sift through the record to understand what the defense response
would have been had defense counsel been permitted to provide a response.
B.
1.

Argument in Relation to Charging the Jury

In some jurisdictions, the jury is charged before closing arguments. In other

jurisdictions, the jury is charged after closing argument.
2.

Under Fed. R. Civ. P. 51, the Court, in its discretion, may instruct a jury either

before or after argument, or both.
a.

Counsel should endeavor to find out in advance of the trial how jury

instructions will be handled. This will affect the use by counsel of the jury instructions in closing
argument.
C.

Arguments Outside the Record

22

1.

Although counsel may deviate from the record as to matters of common

knowledge or matters of such notoriety that they would be held subject to judicial notice, an
attorney cannot allude to information which has not been established on the record through
evidence.
2.

Illustrations, biblical and literary references are permissible resources during

closing arguments.
D.
1.

Personal Opinion

It is improper for counsel in closing argument to assert his or her own personal

belief relative to either the outcome, to the veracity or non-veracity of a witness or to vouch
personally for the credibility of a witness.
E.

Appeals to Emotion, Sympathy or Prejudice

1.

It is improper for counsel to prevail upon emotion, sympathy or

community prejudice. The typical examples are appeals to prejudices or “self-interests” of the
jury, including race, nationality, religious belief, political beliefs, affiliations, and local prejudice
against “out of towners”.
2.

Conduct which also carries the potential for reversal includes overly

dramatic demonstrations or arguments designed to either mislead the jury or which inflames their
passions or prejudices.
F.

Relative Wealth of the Parties

1.

It is inappropriate for the Plaintiff’s counsel to discuss the wealth and

power of the Defendant company. Such an argument is objectionable.
G.

Objections to Opposing Counsel’s Arguments
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1.

Objections to opposing counsel’s improper arguments must be raised

immediately after the improper remark is made or the objection is waived.
a.

The typical objections are:
(1)

Attacking counsel, party and witness

(2)

Arguing outside the record

(3)

Arguing that evidence admitted for one limited purpose gives rise

to an impermissible inference.
(4)
H.
1.

Appealing to prejudice, emotion and sympathy.

When to Object

Simply because counsel has a right to object does not mean that counsel should

object. An advocate does not want to appear petty or rude thereby raising the jurors’ ire. Jurors
are not going to listen to somebody with whom they have become annoyed. Therefore, counsel
must know when to object.
a.

Be sure that it is a major point. If the point that Plaintiff’s counsel

is making can quickly and easily be addressed in closing argument, defense counsel should be
wary about objecting.
b.

Be confident that there is a good chance to win. Avoid having

interrupted opposing counsel with an objection destined to lose unless it is absolutely necessary
to protect the record on a major point.
c.

Defense counsel must also know whether to ask for a mistrial or to

ask for a curative instruction. Of course, certain improper arguments simply cannot be cured.
I.

Use of Motion in Limine
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1.

In order to avoid having to object, defense counsel should attempt to anticipate

the improper arguments that may be made by Plaintiff’s counsel in advance of the trial and move
in limine requesting the Court to specifically instruct Plaintiff’s counsel to refrain from such an
improper argument.
J.

Conclusion

1.

Knowing the ground rules is obviously important but counsel should understand

that there are actually very few ground rules. Closing argument provides counsel with the most
freedom that counsel will ever have during the course of the trial to persuade the jury the client’s
cause.
4.

Preparation
A.

1.

When to Prepare Closing Argument

Clearly, closing argument should be prepared in advance of trial. Often, in a trial

that lasts two to three days, counsel will not be exactly sure as to when closing argument will
take place. Often, it takes place at the end of the second day or at the beginning of the third, so
counsel will want to have the closing argument in outline form in advance of the trial.
2.

There is a school of thought that says that closing argument should be the very

first thing that counsel prepares even in advance of preparing direct and cross-examinations. This
way, closing argument can guide all that counsel does throughout trial.
3.

Some preparation out of necessity must take place during the trial. Often, as

evidence is presented, counsel will want to take down notes about particular pieces of evidence
to fit into the closing argument outline already prepared. The best way to do this is to keep a
separate folder or note pad solely devoted to closing argument. At each break, transfer important
portions of the notes taken contemporaneously with the introduction of evidence to the closing
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argument outline or folder. Then, prior to delivering the closing argument, counsel can begin to
insert into the outline those key points into appropriate places.
B.
1.

Developing the Theme

Every case that a young lawyer would typically try ought to have at least one but

probably no more than two themes.
a.

2.

If liability is at issue, some of the typical themes are:
(1)

The Plaintiff is at fault.

(2)

The client is not at fault.

(3)

Some third-party is at fault.

(4)

Nobody is at fault.

If damages are an issue in the case, some of the recurrent themes for a young

lawyer might be:

3.

a.

The Plaintiff is a malingerer.

b.

The Plaintiff is a hypochondriac.

c.

The damages are not very serious or permanent.

The point is that one coherent or consistent theme, two at most, should be

selected. Generally, closing arguments “in the alternative”, though at times unavoidable, should
be discouraged. Sometimes, if liability is not at issue, there will only be one theme on the issue
of damages. Everything from opening statement to cross examination to direct examination
should flow from that theme, and closing argument is no exception.
4.

The theme should be set forth in the very beginning of the case in opening

statement. That way, if the proof matches the theme, counsel can triumphantly proclaim in
closing argument that the promise of opening statement has been fulfilled.
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C.
1.

Vocabulary

The appropriate terminology that counsel wishes to employ throughout the case

and in closing argument should be decided upon well in advance of preparing anything for trial.
In fact, the vocabulary should probably be determined prior to conducting any discovery or
depositions.
a.

For instance, should counsel use the word contract, or words like

“promise”, “agree”, “deal” or “bargain”?
b.

To say “breach of contract”, counsel should think about using some of the

following terminology: “broke their word”, broke their promise”, “went back on their word”,
etc.
c.

If the Plaintiff is suing for personal injuries for having fallen into an

excavation, for instance, the Plaintiff’s counsel throughout the case will likely use words to
describe the excavation as a “pit”, “cavern”, or “trench”. Defense counsel should think about
using words such as “hole” or “excavation”.
d.

A word of caution: Counsel should not be contrived and should not stretch

the imagination. Remember, the jury is going to be able to see through a rather shallow attempt
to mischaracterize the evidence. Thus, if the Plaintiff slipped and fell in a large puddle of water,
defense counsel should not characterize it as a “drop” of water.
D.
1.

Organization

The organization of a closing argument ought to depend upon the issues that are

in controversy in the case. Many times, liability will be only slightly in dispute, with the main
issue being damages. Sometimes, liability will not be an issue at all. At other times, liability will
be the main dispute and damages not so much.
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a.

Counsel should end with the issue that is most in dispute. Indeed, if

closing argument can be constructed to both begin and end with the strongest issue for the
defense, thereby burying in the middle the weaker issues for the defense, that is all the better.
What follows is a suggested, but certainly not mandatory, organization for closing argument
depending up on the circumstances:
(1)

If the liability is the major focus:
(a)

Introduction

(b)

Facts of the case

(c)

Damages

(d)

(e)
(2)

i)

Recitation of evidence

ii)

Refutation of Plaintiff’s case

iii)

Apply law to facts

Liability
i)

Recitation of evidence

ii)

Refutation of Plaintiff’s case

iii)

Apply law to facts

Conclusion

If damages are the main issue, a suggested order is:
(a)

Introduction

(b)

Statement of the facts

(c)

Liability
i)

Recitation of evidence

ii)

Refutation of Plaintiff’s case
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iii)
(d)

(e)
b.

Apply law to facts

Damages
i)

Recitation of evidence

ii)

Refutation of Plaintiff’s case

iii)

Apply law to facts

Conclusion

If liability is an issue in the case, before addressing damages, defense counsel

should state plainly to the jury that the jury should not take from the fact that damages are being
argued that the defense is really conceding liability. This can be accomplished in a number of
ways. One manner is to tell the jury up front about the hesitancy to argue about damages due to
the possible inference of a concession on liability. Indeed, the major focus of the case may be
liability. Nonetheless, the jury can be told that this is defense counsel’s only opportunity to
address them on damages.
E.
1.

The Introduction

There are two schools of thought with respect to the introduction.
a.

One school of thought says that the introduction ought to be a thanking of

the jury for their consideration of the case and for their fulfillment of their civic duty as jurors. If
this is a tact that defense counsel feels compelled to undertake, defense counsel should think
seriously about putting this part of the closing argument second to last just before the conclusion.
This part should be very quick and not overdone. The jury will see through any attempt to
pander.
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b.

Another approach is to “grab the jury’s attention” by immediately

launching into argument. Sometimes, starting with the facts or a succinct statement of the issue
presented in the case is an excellent start.
F.
1.

The Statement of Facts

This section should come immediately after the beginning or introduction of the

closing argument. The statement of facts should be as brief as possible and should obviously be
cast in the light most favorable to the defense. This section should make clear the issue that is the
focus of the case. The best way to communicate the facts is in a story telling format. Avoid in
this section referring to specific evidence.
G.
1.

Recitation of the Evidence

Synopsizing Oral Testimony: Do not simply repeat everything a witness has to

say. Do not synopsize all of the witnesses’ testimony individually.
a.

First, pick out only the most favorable key points made by key witnesses.

b.

Try to lump minor witnesses who testify as to similar issues together and

talk about them all at once.
c.

In referring to your own witnesses, particularly expert witnesses, do not

simply refer to them by name. Be descriptive about each one. For instance, with respect to the
physician whom you put on the witness stand to testify about his independent medical
examination, refer to that expert, for example, as “Dr. Jones, the chief of orthopedic surgery at
Johns Hopkins University”. For lay witnesses, a similar approach can be taken. Refer initially to
an eyewitness who had the clearest view as “Mr. Jones, who was right behind the Plaintiff and
who had the best view of anybody as to what occurred in this accident”. Refer to your client by
name, not “my client”.
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d.

One way to humanize the corporate client is to

have

a

company

representative with you at counsel’s table throughout the case, even if that corporate
representative will not ultimately testify in the case. It is preferable, of course, if that corporate
representative ultimately does testify in the case. Nonetheless, you will want the jury to associate
a face to your company client.
2.

Use of Exhibits:

a.

The exhibits, particularly the defense exhibits, were introduced for a

purpose. Use them! When talking about an exhibit, hold it high in the air and invite the jurors
when they go to deliberate to take a look at the exhibits. Rather than simply describing the
exhibit, read from it if applicable. Additionally, a few key “blow-ups” of pages of an exhibit are
extremely helpful, but do not overdo it. Defense counsel should use no more than three or four
blow-ups. Any more than that may saturate the jury and reduce the effect of each blow-up that is
placed in front of the jury.
3.

Acknowledge Weaknesses:

a.

Every case has a weakness or it probably would not be in trial. You must

acknowledge in your closing argument the weaknesses. This will have two effects. First, as
previously stated, it will enhance your credibility. Second, it will take the “wind out of the sails”
of the Plaintiff.
b.

That is not to say that an appropriate “spin” cannot be placed upon the

evidence. For instance, if 10 years ago, your client was convicted of the crime of passing a bad
check, the “spin” could be “my client did wrong, he admits that he did wrong and over the last
10 years he has turned his life around”.
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c.

It must also be stressed that the weakness is not a decisive matter in this

case and why it should not be the basis for the jury’s verdict.
H.

Refutation of Plaintiff’s Case

1.

In this part of the argument, the weaknesses of Plaintiffs proof should be

explored.
2.

To the extent that Plaintiffs’ counsel has not lived up to promises made in

opening, those broken promises should be highlighted.
3.

This section should not be too long. A positive argument about the strengths of

one’s own case is always better than a purely negative one.
4.

Remember to comment on the evidence that is missing. If Plaintiff failed to

introduce important evidence, it is fair comment that the missing evidence was not introduced by
the Plaintiff because it would have been unfavorable to the Plaintiff, or that the Plaintiff has no
evidence on a given point. US. v. Butler, 71 F.3d 243 (7th Cir. 1995); Be certain to not comment
upon the lack of testimony of another criminal defendant. US. v. Perez, 870 F.2d 1222 (7th Cir.)
cert denied, 493 U.S. 844 (1989).
I.

Applying law to facts
1.

Use of Jury Instructions:

a.

Some jurisdictions allow you to read the jury instructions and/or blow

them up and present them to the jury during closing arguments. Others force you to simply
paraphrase them.
b.

If permitted, it is strongly recommended to blow up the key jury

instructions. This is why it is crucial to know in advance of the closing arguments which jury
instructions will be read to the jury. The typical instructions that will be used are:
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(1)

Contributory negligence instructions.

(2)

Assumption of the risk.

(3)

Plaintiff’s duty to mitigate.

(4)

The missing witness evidence instruction which tells the

jurors that they can infer that evidence not introduced by Plaintiff would have been unfavorable.
This instruction can be used rather effectively in coordination with the argument set forth infra,
IV.J.

c.

(5)

Witness credibility.

(6)

Recoverable damages.

Do not just tell the jury what the law is. Tell the jury why it is fair. For instance, it

is only fair that a Plaintiff should not recover for injuries which he, himself, caused.
d.

Although out of necessity, some of the argument must be devoted to what the law

is and how it applies to the facts at hand, closing arguments should not be some theoretical
discussion about the law. Closing arguments should focus on the evidence and the facts of the
case.
2.

Remind the Jury That Plaintiff Has the Burden of Proof:

a.

Typically, counsel will want to remind the jury once near the beginning of

the closing argument and then perhaps one more time at the end that Plaintiff has the burden of
proof. Of particular importance is to remind the jury of the Plaintiff’s burden to persuade them
where the evidence is contradictory on an important element of the Plaintiffs case.
J.

The Conclusion

1.

The closing argument should both begin and end with a “bang”. Typically, the

closing argument ought to start out at one speed, then slow down for a logical progression
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through the evidence, and end on a “high”. The conclusion is the point at which counsel can
attach a very simple phrase or “buzz word” that summarizes the entire defense. The conclusion,
in the right case, can be more emotional than other parts of the argument. Whatever the
conclusion, it should be an exclamation point for the entire case.
2.

Although there is no harm in using notes, as long as they are merely an aid in

rendering the closing argument and do not distract, both the opening and closing portions of the
argument as well as key parts throughout should be memorized.
5.

Style & Presentation

A.

Style

1.

The style should be your own. Although attorneys typically share ideas and do to

some extent borrow from each other, everyone should endeavor to be themselves. For instance, if
counsel is particularly humorous, and the circumstances merit self-deprecating humor, its use can
be advantageous.
B.

Short and Simple

1.

A closing argument in most of the cases typically handled by young lawyers

should not last any longer than 20 to 30 minutes.
2.

Simple sentences should be used. Matters should be explained very simply.

3.

By the time of closing argument, counsel should have already formulated the

vocabulary that he or she wishes to use. (See infra). However, the young attorney should also
know the type of vocabulary not to use. Legal terms should never be used, unless absolutely
necessary and then only in that event with a proper, simple explanation.
a.

For instance, instead of using the term “negligence”, think about using the

term “fault” or “responsible”.
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b.

In using the term “preponderance of evidence” explain to the jury that this

simply means that something is more likely so than not.
C.

Analogies and Stories

1.

Short and pertinent analogies and stories that make a point of importance to the

case are always a good way to communicate to the jury.
D.

Eye Contact

1.

Talk to the jurors as if you were speaking to them individually. It can be

particularly effective to look at one juror while building a point, and turn to address another juror
upon concluding the point.
E.

Use of Graphic Material Outside the Record

1.

Charts, graphs, blackboards and time lines that accurately summarize the evidence

may be used during closing argument.
F.

The Verdict Form

1.

One common technique is to blow up the verdict form and, if permitted by the

Court, to instruct the jury as to how to answer each question. The danger here is alienating the
jury by making them feel as if counsel is talking down to them or telling them how they have to
decide the case. Instead of blowing up the verdict form, perhaps the better way is to simply tell
the jury that they will be receiving one and to tell the jury as to what each of the questions are.
Then through argument, counsel can point the jury in the right direction.
G.

Argument Techniques

1.

Use of Rhetorical Questions:
a.

By posing rhetorical questions that point out the weaknesses in the

Plaintiff’s case, the Plaintiff’s counsel can be put on the defensive and forced to address those
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questions or risk having the perception created that there really are no good answers for the
questions posed. Defense counsel can more or less control the Plaintiff’s closing argument in this
manner.
2.

The Rule of Three:
a.

Often, a closing argument will lead to the grouping of certain pertinent

facts, or the listing of certain pertinent items. Generally, grouping of items in threes makes it
easier to remember. Garry Elliston, in his paper “Handling Sympathy at Trial: Voir Dire,
Opening Statement Including Argument”, DRI Seminar on Damages p. N-331, cites Churchill’s
speech to the citizens of England as the battle of Britain was underway: “We shall fight them on
the beaches, we shall fight them in the streets, we shall fight them in our homes, we shall never,
never, never surrender.”
3.

Argumentative Repetition:
a.

An effective device is the use of various forms of the same word or phrase

within a single sentence, each of which is utilized to augment the cumulative effect of the
sentence. The example used in Mr. Elliston, pp. N-33, N-34, comes from John F. Kennedy’s
phrase: “We neglect our cities to our peril, for in neglecting them, we neglect the nation.”
4.

The Echo Effect of Repetition:
a.

Repeating the same “catch phrase” liberally throughout closing argument

can be very effective. For instance, in a products case where the Plaintiff has failed to abide by
explicit warnings on the product, defense counsel may want to consider echoing at appropriate
times throughout the closing argument the sentiment “you can lead a horse to water. . .”
6.

Arguing Damages
A.

The Theme
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1.

One of the more difficult tasks for a young lawyer is to argue damages.

Arguing damages really is no different than arguing issues of liability. The first rule is to argue
the theme. If the theme is that the Plaintiff is malingering or is exaggerating his or her injuries,
the argument should follow that theme. Perhaps the theme is that the Plaintiff was injured for a
very short period of time, but got over it very quickly and is not permanently injured.
B.

Combatting the Plaintiff’s Tactics

1.

The “Golden Rule” Argument: In this argument, the Plaintiff will ask the

jury to place themselves into the Plaintiff’s shoes when considering damages. This is an
improper argument and objection ought to be considered. The problem with the “golden rule”
argument is that it asks the jury to depart from neutrality and decide the question on emotion and
personal interests.
a.

Some courts, however, permit the “Golden Rule” Argument when

it comes to arguing liability or contributory negligence.
b.

The essential component of combatting the “Golden Rule”

Argument is a curative measure that requires defense counsel to object to Plaintiff’s use of this
argument accompanied by a request for a curative instruction.
C.

The Earning Power of Money

1.

It is incumbent upon defense counsel to introduce to the jury the concept

of present value. Typically, defense counsel will want to present evidence on the present value of
money by presenting a structured settlement expert or other witness for this purpose. Explain to
the jury that if the loss is $10,000 each year over a period of 10 years, it might at first blush
appear that it would require $100,000 to compensate a person for such loss, but this is not the
case. The $100,000 is not paid out $10,000 each year but is paid all at once. Therefore, if you
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were to pay $100,000 to compensate a person who is going to loose $10,000 per year for 10
years, you would overpay by 100%. This is because one can earn 10% per year, for example. In
fact, to compensate Plaintiff who needs $10,000 per year over the next 10 years, it would not
take $100,000, but $61,450.
D.

Combatting the Sympathy Argument

1.

The key to dealing with the issue of sympathy is to remind the jury in as

forceful a manner as possible that they are there to decide the case based upon the evidence and
not on sympathy. Second, it is important to point out to the jury those situations during the
course of trial in which the Plaintiff’s counsel has attempted to put on evidence or make
arguments that are specifically designed to cultivate the jurors’ sympathy. A challenge to the
Plaintiff’s counsel to explain the basis for admitting certain evidence beyond sympathy is
appropriate. Some quick examples as to how to deal with sympathy:
a.

Remind the jury of their oath and promise at the beginning of the

case to set aside sympathy and prejudice and judge the Defendant equally with the Plaintiff.
b.

Argue the opposite: How would the jury handle it if the Plaintiff

were Adolf Hitler? Explain to the jury that in that event, they would have to set aside their
prejudice and judge the Plaintiff fairly. The bottom line is that the jury has to think of the
Plaintiff as a person and not a particularly sympathetic or repulsive individual.
c.

If the Plaintiff presents as a very honest or sympathetic figure,

defense counsel can use this. Argue that the Plaintiff is not asking the jury to decide the case
purely on sympathy. Argue that the Plaintiff would not want the case decided that way.
E.

Does the Defense Give a Damage Amount?
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1.

This issue is very problematic. Essentially, in a damages case (i.e., where

liability either is not at issue or is probably lost) the defense should provide a damages amount.
This is particularly so if the Plaintiff’s counsel has given a rather large damages amount.
a.

One danger is the “split the difference” mentality. Under this mentality,

the Plaintiff’s counsel can simply ask for heaven and earth hoping that the jury will award a good
portion of earth. To combat this, defense counsel should be very candid with the jury in
explaining the problem that he or she has in giving a suggested damages amount. Show how
inequitable it would be to “split the difference.” All the Plaintiff has to do if he wants $1,000,000
is to ask for $2,000,000. That way to “split the difference”, the defense counsel would essentially
have to ask the jury to return an award of zero dollars in a clear liability case.
CONCLUSION
In conclusion, there is no substitute for preparation.

As the cottage industry of

consultants continues to grow, lawyers cannot forget the fundamental trial skills that have proven
to be successful. “Be prepared, and you will be lucky.” And when it comes to litigation, we all
need a little luck.
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I.

THE ANATOMY OF A BID RIGGING CASE: CATCH ME IF YOU CAN

The New York City Interior Construction Industry is a lucrative area of business which
seems to have been continuously under investigation by the Manhattan District Attorney’s office.
One construction company in particular, Lehr Construction, and one family, the Lazar Family
which founded Lehr, have been involved in kickback schemes for years.
In 1998, various construction companies, including Lehr Construction, Structure Tone
and AJ Contracting, were the subject of Manhattan District Attorney probes involving kickbacks
of millions of dollars. A company by the name of JDL Holding Corp. was set up and used as a
depository for kickback payments with more than $25 million being funneled into JDL.
Various subcontractors received awards through rigged bids and then would be required
to kickback a portion of the extra profits to other participants in the scheme by writing a check to
JDL. The principals of JDL would then divvy up the illegal payments.
The Manhattan District Attorney’s office obtained criminal convictions and put an end to
this scheme. However, Lehr Construction apparently did not learn its lesson.
Lehr’s new plan was rather elementary and abandoned the JDL shell type of company. In
the new scheme, Lehr, when acting as a construction manager rather than a general contractor,
would solicit bids from the various subcontractor trades. Lehr would then create a bid package
and require subcontractors to inflate their bids by ten percent or more. Following selection of the
subcontractor by Lehr and the client, the subcontractor would then negotiate the actual price
directly with Lehr executives, with the inflated bill submitted to the client. Lehr would realize
the illicit profit by underpaying the contractors by the same amount of the inflated bid on other
jobs, so the illegal sums would not show up in a purchase order.
However, there was a paper trail. A Lehr employee by the name of Mark Martino kept a
“black book” which contained detailed entries of the subcontractors owing money to Lehr.
During the eighteen month long investigation, Mr. Martino was arrested and agreed to testify
against the Lehr principals and the hundred or so subcontractors involved in this scheme.
This presentation will depict how Lehr construction executives systematically stole tens
of millions of dollars from their clients -- investment firms, insurance companies and law firms -as they built corporate offices in buildings across Manhattan. The senior executives stole at least
$30 million during this scheme. It was estimated that construction industry corruption added
approximately ten percent to the already inflated construction costs in New York City.
Aaron Soto, Assistant District Attorney with the Manhattan District Attorney’s fraud
team, was the prosecuting attorney who obtained a conviction against Lehr. He will speak about
the bid rigging scheme and how Lehr scammed millions of dollars from unsuspecting owners
with the complicity of its subcontractors.
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Kevin G. Faley and Sal DeSantis will follow Mr. Soto’s presentation with a discussion of
the civil liabilities and aftermath of the criminal investigation, and will discuss other similar
cases involving a criminal investigation or charges.
Mr. Faley will discuss the insurance issues of D&O coverage and the rights of the
insurance carrier versus the rights of the company and its executives. For example, when is the
carrier required to fund the criminal defense and what options does the company have when
faced with substantial claims for defense costs?
Mr. Faley will also discuss the Civil RICO and Whistleblower Statutes, the discovery of
Grand Jury testimony and accountant liability with respect to these types of claims.
Mr. DeSantis will discuss general liability coverage where there is an underlying criminal
claim, defending your client in a civil action when a criminal matter is pending, the role of the 5th
Amendment in civil cases and the ethical issues raised in defending an insured who has been
convicted/indicted or has a pending criminal case.
II.

THE LEHR KICKBACK SCHEME

The Rackets Bureau of the New York County District Attorney’s Office conducts longterm investigations into the corrupt activities of criminal enterprises.
The Bureau’s
investigations concentrate primarily on organized crime, public corruption and corruption and
fraud in the construction industry.
Our prosecutions focus not only on specific corrupt
industries, but also on the methods employed by criminal organizations to infiltrate legitimate
businesses, enterprises, unions and governmental entities. One such case that I worked on was
the case of Lehr Construction Corporation.
Introduction
For over a decade, the Lehr Construction Company and its employees stole millions of
dollars, not with a gun to the head, not with a knife to the throat, but with a handshake and a
smile.
Construction is a $20 billion dollar industry in New York and Lehr Construction was one
of the largest interior construction firms in New York City. As of early 2010, Lehr was known
to book hundreds of millions of dollars, close to half a billion dollars in annual revenue. That
changed abruptly when, in March of 2010, the New York County District Attorney’s Office and
the New York State Police hit Lehr with multiple search warrants. After the search warrants
were issued documents and computers examined pursuant thereto, it took less than a year for
Lehr to file for Chapter 11 Bankruptcy in February of 2011. Within a couple of months
thereafter, the District Attorney’s Office announced the Grand Jury’s indictment of the Lehr
Construction Corporation. Two years later, on March 14, 2013, Lehr Corporation was found
guilty of Enterprise Corruption, Money Laundering and a host of Larceny charges.
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How did Lehr find itself in this situation? This morning I am going to discuss the
scheme, along with what we uncovered during our investigation, which ultimately led to the
conviction of Lehr and three of its top executives.
Firm Price vs. Construction Management
How was Lehr stealing money? To fully appreciate the mechanics, one must understand
the following types of construction jobs: 1) Firm Price projects and 2) Construction Management
projects.
In the broadest strokes, as to Lehr, Firm Price projects involve Lehr bidding against other
general contractors for a lump sum to complete a job. It is the type of arrangement that most
people are familiar with and you might have learned in law school when learning about
assignments and contracts. But briefly, under this type of contract, Lehr’s profit is derived from
the difference between the amount the client is going to pay Lehr and the actual costs incurred by
Lehr to complete the project, including the costs of subcontractors. For example, if a client
agrees to pay Lehr one million dollars to renovate an office, and Lehr is able to complete the job
at nine-hundred thousand dollars, Lehr recognizes a profit of one-hundred thousand dollars. As
subcontractors account for the majority of project costs, the more Lehr drives down the costs of
the subcontractors, the more profit Lehr makes. The client does not know and perhaps does not
care what the subcontractors are charging for their work; they only know that they are delivering
one million dollars to Lehr to get the job done.
Construction Management projects, by contrast, involve Lehr overseeing or “managing”
the client’s construction project. They are, by their nature, supposed to be more transparent. The
costs of the project, including the cost of each sub-contractor, are reviewed and paid for by the
client. Meanwhile, Lehr’s profit is not derived from driving the costs of the subcontractors
down, but rather derived from a percentage-based fee for managing the project. So for managing
a million dollar project, Lehr may charge a fee of 5% or $50,000. It is important to note that on
Construction Management projects, Lehr has been contracted to work on behalf of the client.
They are supposed to be helping the client, facilitating the work and working in the best interests
of their client. It is important to remember that.
clients.

It was on these Construction Management projects where Lehr was stealing from its

Construction Management Process and Vulnerabilities
Let’s say a client decides that it wants to renovate its offices with Lehr as the
Construction Manager.
1) Lehr goes over the plans and specifications of the project and once a determination is
made on the scope of work which needs to be completed, Lehr begins the process of
soliciting proposals from different subcontractors.
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2) Lehr sends out a Request for Proposals along with what they called a “bid package,”
which details the scope of work to be considered by the subcontractors when
preparing their bids.
3) The subcontractors submit their completed proposal to the client
envelope.

in a sealed

4) There is an opening ceremony with the client present where all the bid/proposals are
opened together and all the subcontractors’ prices are compared. For instance, there
might be three painting subcontractors, Painter A, Painter B, and Painter C, who each
submit their competitive proposals of $40,000, $50,000 and $60,000 respectively.
5) Based on the prices and sometimes the advice of Lehr, the client then selects which
subcontractors are the successful bidders.
6) Lehr contacts the subcontractors to award them the projects, and prepares the
necessary documents associated therewith.
7) The subcontractors eventually start work, and—provided everything goes smoothly—
the client pays the subcontractors the amount specified in their bids/proposals.
Ironically, this process is set up so that there is greater transparency and control for the
client. But there are still vulnerabilities for fraud.
So where are the vulnerable areas in this process? There are actually a few places,
notably whenever Lehr is having direct contact with the subcontractors. Through our
investigation, we discovered that when Lehr was sending out their bid packages, Lehr was
making sure the subcontractors were not just pricing out the job, but also putting in extra money
for illegitimate work that was never going to be done. Lehr and the subcontractors colluded in
submitting fraudulently inflated proposals to the clients. To expound on the example on painting
subcontractors, Lehr would make sure each subcontractor added an extra $5,000 of fraudulent
work. Absent Lehr’s scheme and interference then, Painter A, Painter B, and Painter C’s
proposals should have been $35,000, $45,000, and $55,000, respectively. These are the numbers
the victim-client should have seen upon opening the sealed bids/proposals.
However, that is not where the scheme ends. Once a subcontractor is selected, it is
Lehr’s job to formally award the project. At this point, Lehr secretly engages in further
negotiations with the subcontractor. Assuming that Painter A was ultimately awarded the job at
$40,000, Lehr would bring Painter A into the office and say, “Okay you submitted a proposal for
$40,000. We know that $5,000 of that is really just fat so let’s take that out. That leaves us with
$35,000. Now if you want this job, you are going to have to come down to $30,000.” Now keep
in mind, unbeknownst to the subcontractor, the client has already chosen him to work on the job.
Lehr is playing it on both ends with the victim-client and the subcontractor. After some hardball
negotiation, Lehr and Painter A finally agree that Painter A will do the job for $30,000. These
negotiations are never told to the client.
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How does Lehr actually recover the money? Isn’t Painter A getting paid $40,000 directly
from the victim-client? Isn’t the paperwork going to show that Painter A received $40,000, not
$30,000? Yes. Painter A is paid the full bid price, i.e., $40,000. that the extra $10,000 will then
sit in the subcontractor’s coffers until Lehr determines how to surreptitiously recapture the
money without the victim-client’s knowledge.
They managed to perpetuate this fraud through their Firm Price projects.
Recapturing the Money – What Lehr Giveth, Lehr Taketh Away
Now remember, on Firm Price projects—which are different from Construction
Management jobs—Lehr’s profit is derived from driving the costs of the subcontractors down.
To recoup the money, Painter A, the one who was overpaid $10,000 on the Construction
Management job, would work on another job with Lehr. This time it would be a Firm Price
project completely unrelated to the Construction Management job. Let’s say that Painter A
agreed to do this Firm Price job for $15,000. At the end of the job, what is Lehr going to pay
them? The $15,000? No way. Lehr cuts them a check for $5,000. The difference between what
the subcontractor was overpaid on the Construction Management job was then recouped by Lehr
on a Firm Price job. What Lehr Giveth, Lehr Taketh Away.
Essentially, Lehr was engaged in combining bid-rigging and cost-shifting schemes. Lehr
had subcontractors fraudulently inflate their proposals with illegitimate work and secretly
negotiate the subcontractor’s price down even further, all unbeknownst to the client. This
created a slush fund of sorts, which would be used on unrelated firm price jobs to lower their
costs and make more money for themselves. For over 10 years, Lehr had this scheme in place.
For over 10 years, Lehr stole money from the very companies they were supposed to be
safeguarding.
The Black Book
Now because the scheme involved numerous subcontractors and different jobs, we knew
they had to keep some sort of record of it all. And as happenstance would have it, they did.
After multiple search warrants were executed, we recovered a ledger. We recovered a
black leather ledger book full of dirty secrets. This black book included detailed transactions
identifying jobs on which Lehr was stealing money. This book served as a keystone to the whole
case.
This black book belonged to Mark Martino, an executive at Lehr in charge of the
subcontracting department. This book was so important to Martino and essential to the criminal
activities at Lehr, that Martino would carry it with him at all times, even bringing it home at
night, so there was no chance it could be lost. It was actually early in the morning when state
police recovered this book from his home.
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The Investigation
So how did we find out about this? The break in the case came when one of Lehr’s
subcontractors came to us and described the scheme. He advised us that Martino kept a book
with all the numbers. From there, we looked at the jobs that this subcontractor worked on for
Lehr. We issued subpoenas to those clients for their records. From their records we looked at
the lists of other subcontractors who worked on those jobs. We then issued subpoenas for those
subcontractors’ records and brought them in to be interviewed. We found their “black books”
that the subcontractors were using to keep track of where the money was going: how much they
owed Lehr and where Lehr was taking the money back. When we were ready, we hit Lehr with
search warrants.
Once everyone knew we were investigating the company, we received a few calls from
defense attorneys representing some of the employees at Lehr asking if they could bring their
clients to talk with us. They provided information which allowed us to focus our sights on others
in the corporation. We were able to look at Martino’s boss, Jeffrey Lazar. We looked at other
department heads and other people in positions of power and responsibility who knew or should
have known what was transpiring.
A Corrupt Enterprise
What we discovered was a corrupt criminal enterprise. Some Lehr executives talked
about the criminal scheme relating to the overbilling of clients. Jeffrey Lazar would provide
direction to Mark Martino, and Mark Martino in turn directed his subordinates. Different
departments had to play a role in making sure this scheme worked. In nearly every single one of
those departments, someone knew about the scheme.
What you should all know, however, is that it wasn’t always this way.
Fraud is nothing new in the construction industry. There is nothing inherently nefarious
about being a construction manager. As I said, one of the reasons why clients choose to go with
construction management is because of its transparency. The client makes the decisions, sees the
costs associated with the job, and opens the sealed envelope. The whole process is designed so
that the client is in a better position to see and control the money.
Unfortunately for Lehr, it began costing too much money. In a struggling economy,
general contractors were competing with one another, chopping down their fees until it became
very difficult to turn a profit on construction management jobs. Clients still wanted to do
construction management and still wanted to hire Lehr. As Lehr was not inclined to turn away
work, it had to figure out how to continue to make money.
Additionally, Lehr relied heavily on repeat business and wanted to keep its clients happy.
One of the best ways to do that was to make sure that jobs staying within budget. When
something went wrong on a job, as can sometimes happen, Lehr tried its best not to charge the
client for these mishaps. However, someone had to pay for overruns, so Lehr started absorbing
costs that would traditionally have been passed along to the client. Naturally, that led to extra
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costs which in turn affected Lehr’s bottom line. Imagine a woodworking contractor or a
furniture contractor coming in and accidentally damaging the carpet. Now the carpet
subcontractor has to be brought back to fix the carpet. At first, Lehr would suffer the loss to
keep its clients happy. Then someone at Lehr came up with an idea of passing such costs on to
the subcontractors instead. Subcontractors were instructed to build contingency money into
their prices, just in case it was needed on a job. They would tell the carpet subcontractor,
“When you are putting in your bid, just throw a little more money in, just in case.” They would
tell the woodworker and the furniture guy, “Pad in some money for backup.”
As time went on, this contingency money started growing larger and larger as Lehr
started demanding subcontractors to put more and more into it. In case the client ever asked,
Lehr made sure the subcontractors could justify it by having the money attributed to seemingly
legitimate items such as labor, overtime or materials.
What They Don’t Know Can’t Hurt Us
Escalation was imminent when Lehr realized that none of its clients noticed or questioned
the extra padding, and none of the unused contingency money was returned to the clients. Work
that the clients paid for was never actually completed. Also, executives at Lehr realized that if
they flooded their clients with tons of paperwork, advising them it was all boilerplate documents,
no one would bother to look. Lehr realized it could make money from this practice, which
would remain unaccounted for. Lehr became accustomed to the fact that the clients were paying
for work that was never done, handing over money that was never paid to the subcontractors.
Lehr Construction Corporation approached these Construction Management jobs as an
opportunity to steal, as an opportunity to trick companies into paying more money than they
should. Lehr was supposed to be protecting the interests of the client. It did not matter how
construction savvy the clients were. If they did not know the numbers were being secretly
inflated and did not know the subcontractors were being secretly negotiated down, then the
clients never had a chance. The clients could not have known the depth of the fraud being
perpetrated against them. So you see, the corruption in this company was a slow-spreading
disease. Over time it just became easier and easier to do it until stealing simply became standard
operating procedure.
By the end, what we found was that a lot of people in the company knew, or at least
should have known, what was occurring. The construction industry in New York is subjected to
a culture of thinking that if we get away with something long enough, it must be okay. Many
employees knew what they were doing, but kept their heads down and did what they were told:
“If my boss told me to do this, it must be okay to do it this way.” New employees did not even
give it a second thought because that was just the way things were being done.
Even some of the subcontractors who colluded with Lehr to overbill the construction
management clients did not feel they were guilty of anything. Why? Well, some because of a
willing ignorance. Others explained to us that they did not think they did anything wrong
because they did not profit from it. Sure, they received more work because of it. Sure, they
stayed in Lehr’s good graces by playing along. They did not, however, get to keep any of the
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money they were overbilling the client. Lehr recouped it all. If they did not play along, they
knew they would be blackballed from working with one of the largest interior construction
companies in the city. They could not afford to let that happen.
Admit What You Can’t Deny, Deny What You Can’t Admit
We have a saying in my office, “Admit what you can’t deny and deny what you can’t
admit.” In a murder case that my wife—another ADA—prosecuted recently, the defendant had
to admit to owning a .357 caliber handgun. Why? Because police recovered the gun from his
home. He had to admit that he owned a phone that had his location at the site and time of the
murder. Why? Because all the phone records tracked his phone there. Being backed into this
corner, he had to deny being the one who pulled the trigger. He had to deny being the murderer.
Admit what you can’t deny and deny what you can’t admit.
The interesting thing about white collar crimes is that all you have to do is follow the
money. In this day and age, there is always a money trail. You just have to follow it. And when
you follow the money trail then there’s very little that can be denied about what was truly taking
place.
While many of the Lehr employees and subcontractors first denied what was going on,
once they were confronted with the money trail, there was nothing left for them to do but admit
their involvement. They saw what we saw from the black and white records. They ultimately
became witnesses for the prosecution.
As a result, dozens upon dozens of subcontractors and Lehr employees became witnesses
both in the grand jury and at trial against the corporation, testifying about thousands and
thousands of documents and conversations and backroom deals. In the end, the corporation was
ultimately found guilty of all the crimes charged.
The Fallout
I would like to leave you talking a little bit about the fallout of this case. It is easy to talk
about victims in murder or rape cases. There were also victims in this case, many in fact. There
was tangible harm here. Over the course of this scheme, Lehr stole tens of millions of dollars
from their clients. The company is defunct now; its employees scattered to the winds, some still
without jobs, many of whom had no role in the scheme, who did not even know what Lehr was
doing. For some of them, finding a new job is difficult because of the negative publicity
surrounding Lehr. Many subcontractors who relied on Lehr for a majority of their work have
also shut down, their employees also left without jobs. Many people’s livelihoods were doomed
because of what Lehr was doing. Ultimately, both the guilty and the innocent are going to be
feeling the effects of this for many years to come.
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III.
A)

D&O INSURANCE

Introduction

Among the first questions to be addressed in a situation where a Director or Officer of a
company has been indicted is whether or not there is any insurance which will pay the costs of
the defense of the criminal action. D&O liability insurance policies offer protection from losses
suffered in connection with the Director’s and Officer’s performance of their duties. Policies
fund the defense of lawsuits and reimburse policy holders for settlements and adverse judgments.
Corporate Counsel will obviously want the coverage to apply as the corporation usually
indemnifies its Directors and Officers and it would have to cover their defense costs if there was
no insurance. On the other hand, there are exclusions for criminal conduct and, accordingly,
counsel for the insurance carrier would likely seek to disclaim coverage, especially as the legal
costs will be significant.
Additionally, many times the company will be forced into bankruptcy, as Lehr was in this
case, and the Bankruptcy Trustee may be looking to the D&O policy as a potential asset for the
Debtor. The Bankruptcy Trustee has an incentive to have as much money in assets included in
the Debtor’s estate as a Trustee’s compensation is based on the amount of money disbursed to
the parties in interest.
Accordingly, all of these competing elements must be assessed and evaluated in order to
best represent the interests of respective counsel.
The immediate issue will be between the Director or Officer and the insurance company
as the Director or Officer will be seeking an early infusion of funds from the carrier in order to
defend the criminal action. The insurance carrier must immediately issue a decision on
coverage, that is, whether or not to disclaim, provide a reservation of rights or seek additional
intervention to determine whether or not coverage is applicable.
There are a variety of issues involved in this initial determination. For instance, while
there is an exclusion under the policy for criminal acts, can the insurance carrier disclaim based
solely on the fact that a Director or Officer was indicted? Must there be a judicial determination
that the Director or Officer was indeed guilty of criminal conduct or can the carrier, in effect, act
as a finder of fact and disclaim coverage? Is basing a disclaimer solely on the four corners of the
Complaint (or on the eight corners of the Complaint and policy) proper? If a judicial
determination is necessary, what type of judicial finding is sufficient and what type of venue is
appropriate?
Several exclusions in D&O policies bar payments of defense and indemnity costs where
criminal conduct is involved. One, the personal profit exclusion, excludes coverage where the
executive has personally profited from wrongdoing. This exclusion would prevent coverage, for
example, against an executive who accepted kickbacks.
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The reasons are obvious for these types of exclusions. D&O policies are to protect
Officers and Directors against claims arising from their actions in furthering their company’s
business in legitimate ways. Clearly, executives should not be reimbursed for damages that arise
from their illegal conduct which is not in furtherance of the company’s business. The D&O
policies also contain exclusions for fraud, money laundering and a host of other criminal actions.
B)

Pendergest-Holt

The Pendergest-Holt case is the leading case in this area. It was decided by the Fifth
Circuit and the decision was written by the estimable Judge Patrick E. Higginbotham. It is one
of the most highly readable decisions in the area of D&O coverage.
Linda Pendergest-Holt was one of several executives with the Stanford Companies who
were sued by the SEC for allegedly orchestrating a Ponzi scheme for the sale to investors of
sham certificates of deposit evidencing billions of dollars they invested. The day the SEC
brought suit, the District Court appointed a receiver to manage the affairs of the Stanford
Companies named in the SEC action and ordered the seizure of assets in possession of the
entities and the individual defendants. The receiver sued various Stanford Financial Advisors to
recoup assets traceable to the alleged criminal conduct. It was determined that the new CD sales
were not invested as represented, but were instead used to pay CD interest and redemption
payments to existing investors, as well as to pay commissions and bonuses and make loans to
Stanford Financial Advisors. As the Court noted, “in short, the CD sales represented a classic
Ponzi scheme.” Pendergest-Holt v. Certain Underwriters at Lloyd's of London, 600 F.3d 562,
565 (5th Cir. 2010).
The government then brought a parallel criminal case against the defendants charging
them with mail, wire and securities fraud and conspiracy to commit money laundering. One of
the executives pleaded guilty to all charges and in a sworn plea agreement stated that the other
named defendants had engaged in various acts and in furtherance of a Ponzi scheme.
The other executives pled not guilty and jury selection in their criminal cases was
imminent while discovery in the Civil SEC Action had been stayed pending resolution of the
criminal trial.
There was a $100 million Directors and Officers liability policy of insurance at issue
which would pay for “loss resulting from any claim first made during the policy period for a
wrongful act.” “Loss” is defined to include necessary legal fees and expenses incurred in
defending any judicial or administrative proceeding against a Director or Officer.
The D&O policy did not impose a “duty to defend” as would the usual CGL policy. The
executives must defend claims themselves, but underwriters are responsible for “covered defense
costs, provided the executives notify the underwriters when they are incurred and if the
underwriters consent to payment then these costs will be paid no more than once every 60 days.”
Id. at 566.
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The carrier initially agreed to advance defense costs, but reserved its rights to deny
coverage based on the exclusions for fraud and money laundering.
A short time after initially agreeing to advance defense costs, the carrier denied coverage
and claimed that each allegation against the executives in the SEC and Criminal Actions arises
“directly or indirectly as a result of or in connection with any act of money laundering” even
though only one of the 21 counts charged in the criminal action alleged money laundering as
defined by law. Id. at 567.
The executives then filed suit seeking a declaration that their defense costs must be
reimbursed under the D&O policy and a preliminary injunction ordering the underwriters to pay
their defense costs until a final judgment on the merits of the coverage dispute.
The money laundering exclusion bars coverage for loss including defense costs resulting
from any claim “arising directly or indirectly as a result of or a connection with any act or acts
(or alleged act or acts) of money laundering.” The policy then contains the following language:
Notwithstanding the foregoing exclusion, underwriters shall pay
costs, charges and expenses in the event of an alleged act or
alleged acts until such time that it is determined that the alleged act
or alleged acts did in fact occur. In such event, the Directors and
Officers in the company would reimburse underwriters for such
costs, charges and expenses paid on their behalf. (Emphasis
supplied). Id.
The definition of money laundering under the policy was broadly defined and would not
only include money laundering but also include any use or possession of criminal property which
is “property which constitutes a benefit obtained from or as a result of or in connection with
criminal conduct…. Such a benefit…which the Directors or Officers…know or suspect or
reasonably should have known or suspected…constitutes or represents such a benefit.” Id.
As a comparison, the Court looked at the fraud exclusion pursuant to which the policy did
not provide coverage for loss “resulting from or claimed…or brought about or contributed to in
fact by…any dishonest, fraudulent or criminal act or admission by the Directors or Officers or
the company . . . as determined by a final adjudication period.” (Emphasis supplied).
In other words, the fraud exclusion does not apply until there is a “final adjudication” that
the insured engaged in fraudulent conduct. As there was no final adjudication in this case, the
underwriters conceded that the D&O policy’s fraud exclusion would not be a valid basis for
withdrawing defense support.
In contrast, the money laundering exclusion did not use the words “final adjudication.”
The language used provides that the underwriters shall pay the defense costs “until such time that
it is determined that the alleged act or alleged acts did in fact occur.” (Emphasis supplied). Id. at
574.
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Accordingly, the carrier must pay the legal costs incurred by the executives in defending
against the allegations of money laundering until it is determined that they did, in fact, occur.
The defendants conceded that the “in fact” determination may be made prior to resolution
of either the criminal or SEC action and may be heard as a parallel coverage matter. The
underwriters, on the other hand, argued that the policy allows them to make a determination of
coverage at any time suggesting that the determination was “theirs alone-unilateral.” The
underwriters then softened their approach on appeal and conceded that the determination is
“judicially reviewable and is subject to reconsideration should the executives be cleared of all
charges.” Id. at 570.
It was noted that two predicate legal issues must be decided before the Court could
answer the ultimate question of coverage. Those issues were “(1) whether the underwriters’
duties end when they make an ‘in fact determination’ (subject to judicial review) or whether the
determination can only be made in the first instance by a Court and (2) whether a Court may
examine evidence in making its determination or whether it is instead confined to the underlying
complaints and allegations in the D&O Policy’s terms.”
The Court highlighted the fact that the policy is silent as to who may make the “in fact”
determination. The policy only directs that the underwriters may stop reimbursement of the
defense costs when it is determined that the alleged act or alleged acts did, in fact, occur. The
underwriters claim that they may make this determination in the first instance and that the
obligation to advance defense costs ends when they do so decide and their decision is subject
only to judicial reversal after the fact.
The executives asserted that the “in fact” determination is not merely judiciallyreviewable but must be judicially made in the first instance. In other words, the executives
claimed that the underwriters’ duties continue until they have a Court judgment in hand
displaying that the money laundering was “in fact” committed.
The D&O policy leaves the terms “determine” and “in fact” undefined. The Court’s
review of the Miriam and Black’s Law Dictionaries definitions did not provide a conclusive
answer although the Court noted that taken together they “favor a judicial decision maker over
any other.”
The Court then noted that the underwriters could have unambiguously reserved a
unilateral right to determine that the alleged acts, in fact, occurred. Rather than saying “until it is
determined…in fact,” they could have avoided ambiguity entirely by providing “until we have
determined” or until the “underwriters determined.” The word choice “it is determined” left the
Court guessing as to who will be doing all of this determining, but the Court also noted that “it
hardly seems a drafting error. It would be possible for carriers issuing D&O policies to
exclusively reserve to themselves the unfettered discretion to advance costs. If an insurance
carrier wanted the unilateral right to refuse payments called for in the policy the policy should
clearly state that right.” Id. at 571.
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Citing Associated Electric & Gas Insurance Services Ltd. v. Regas, 32 F. Supp. 2nd 685,
2004 U.S. Dist. LEXUS 4498 (Eastern District of Pennsylvania 2004), the Court noted that an
insurance policy may be silent on this issue for good reason: “A policy with such a draconian
power [might be] difficult to sell.” Judge Higginbotham noted that while “there is nothing
remarkable about an insurer reserving the right to make a unilateral coverage decision, it is
similarly unremarkable to require an insurer to be explicit when doing so, rather than leaving the
reader to ponder the word “it.” The Court noted that absent language unambiguously pointing to
the underwriters as the decision makers, the phrase “determination…in fact” requires a judicial
act. That act must be the result of a separate coverage proceeding.
As for the question of what evidence may be considered in making a determination, the
executives pushed the “eight corners rule which requires Courts to measure an insurer’s duty to
defend by examining only the policy provisions and the underlying complaint’s factual
allegations without reference to the truth or falsity of such allegations.” The Court stated that it
need not make a determination of whether the eight corners rule applied as the policy terms
plainly stated that the underwriters must advance defense costs “until it is determined that the
alleged act or alleged acts did, in fact, occur.” These terms “require recourse to something more
than mere allegations” and “contemplate the use of extrinsic evidence in making the
determination…after all, it is a contract that we are construing.” Pendergest-Holt, 600 F.3d at
574.
C)

Associated Electric

The Associated Electric case cited by Judge Higginbotham in his decision in PendergestHolt is similar in reasoning to Pendergest-Holt. Both of these cases have been cited for the
proposition that a Director or Officer pursuant to a D&O insurance policy is entitled to be
advanced defense costs in a criminal action until such time as a judicial determination has been
made as to the criminal conduct which may form a coverage exclusion.
The issue before the Court in Associated Electric was whether “before adjudication of the
merits of the carrier’s claim of lack of coverage based on exclusions of the policies, must the
carriers advance defense costs to the defendants in their defense of the Civil Actions against
them.”
The carriers claimed that the insurance policies were procured by fraud and subject to
rescission as the defendants did not advise the carrier of their alleged criminal conduct and as the
financial statements submitted with their insurance application were false and misleading.
Similar to the Pendergest-Holt case, the defendants argued that the carrier’s contentions
regarding the fraud exclusion and rescission both required an adjudication and until the
adjudication occurred, defense costs must be paid. The carriers, on the other hand, maintain that
they rescinded the policy, an action they could take unilaterally without a judicial determination.
The rescission exclusion in question was the prior knowledge exclusion, and the
insurance carrier claimed that it contained no requirement of final adjudication, unlike the fraud
exclusion. The policy excluded claims to which a Director or Officer had prior knowledge of
circumstances which were likely to give rise to a claim and failed to disclose or misrepresented
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such facts or circumstances in their renewal. The Court noted that there was another provision of
the policy, known as allocation, which provided that if there were claims against Directors and
Officers which included both covered and non-covered matters, the insurance carrier should
allocate on a fair and reasonable basis any defense costs.
However, the Court found while there were fraud allegations in the Complaint and an
exclusion on fraud must await a judicial determination (conceded by the carrier), the carrier
nonetheless denied coverage completely and did not make or offer any allocation.
The Court found that there were common sense reasons supporting the interpretations of
both parties under the policy; however, as there were two reasonable interpretations, the policy
was declared to be ambiguous and thus it must be construed in favor of the insureds.
Like the Pendergest-Holt case, there was no language that the prior knowledge exclusion
“operates at the discretion of the insurer.” It applies when a Director or Officer “had knowledge
of a fact or circumstance which was likely to give rise to such claims and which such Director or
Officer failed to disclose and misrepresented in the Application…”
The policy language also did not state that the exclusion precluded payment of defense
costs and did not provide that “the insurer can itself determine whether such knowledge was
likely to give rise to claims.” The language does not say how and when such determination
should be made.
The Court further identified the following additional public policy factors to support its
conclusion:
--

Presumption of Innocence. Three of the defendants were involved in
lengthy federal criminal prosecutions. Until and unless they are found
guilty, they are presumed innocent.

--

Because the Court cannot have a hearing due to a bankruptcy stay, the
Court found that its inability to find facts as to the exclusion should not
operate to deny a benefit under the policy.

--

An insurance policy is a contract and both parties are entitled to receive
the benefit of the bargain. It would be possible for carriers issuing D&O
policies to explicitly reserve to themselves the discretion to advance
costs, but the language did not appear in these policies. “No doubt, as a
matter of business common sense, the carriers might be reluctant to issue
a policy with such a draconian power, because they might find it difficult
to sell such a policy in the marketplace.”

--

The Court stated that it will construe an insured’s duty to defend more
broadly than the duty to indemnify, and noted that the plaintiffs were
facing serious criminal charges and were defending themselves against
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vigorous and experienced attorneys who had filed class action suits
under the Securities Reform Act.
Finally, the Court noted that “insurance carriers do not function as Courts of Law. If a
carrier wants the unilateral right to refuse a payment called for in the policy, the policy should
clearly state that right. This policy does not do so.”
There are two other approaches reached by the Court of Appeals in these types of cases.
One in the Eighth Circuit, which required some factual evidence of personal profit, something
more than just an allegation in a complaint, but short of a full judicial adjudication. There is also
a case in the Seventh Circuit which held that the exclusion applied because the complaint
contained allegations that the named executives personally profited from their conduct.
D)

Brown & LaCounte v Westport Insurance Corp.

The case of Brown & LaCounte, LLP v. Westport Insurance Corp., 307 F.3d 660 (7th
Cir. 2002), found that a disclaimer could be appropriate based on the allegations in the
complaint. While this is usually the standard for commercial general liability policies, the
Circuit applied that standard to a D&O policy.
Plaintiff Brown & LaCounte, a law firm, obtained a professional liability insurance
policy from Westport Insurance and two months later the Saginaw Chippewa Indian Tribe filed a
Civil Action against Brown alleging that the firm improperly received and kept payments for
legal services rendered under a void contract. The Tribe’s complaint sought a declaration that
the contract was unenforceable, an accounting for and return of monies paid to Brown for legal
services performed and payment of attorneys’ fees and costs. Brown, in turn, requested defense
and indemnification from Westport.
Westport denied coverage based on the personal profit exclusion which provided that the
policy shall not apply to “any claim based upon, arising out of, attributable or directly or
indirectly resulting from…any insured having gained in fact any personal profit or advantage to
which he or she was not legally entitled.” Brown argued that the words “in fact” required
Westport to conclusively prove Brown gained an illegal profit before denying coverage. Brown
claimed that Westport wrongly based its denial of coverage on the allegations alone.
The Seventh Circuit stated that Brown’s argument regarding the words “in fact” would
mean that Westport could not deny coverage until it proves the allegations of illegal profiteering
against Brown. Under this theory, an insurer could never invoke the exclusion to deny coverage
without first litigating the underlying allegations. “We reject this approach as it runs afoul of
well-established principles of Wisconsin Insurance Contract Law.”
In deciding this case, which was directly contrary to established D&O Coverage Law, the
Court found that the interpretation advocated by the Brown Law Firm will make the exclusion
inapplicable to any case because Westport could never use it to exclude a claim until it defended
the underlying action. Thus, the Court decided it would render the personal profit exclusion
meaningless. The Court dismissed the cases relied upon by Brown as those cases concerned
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“allegations of breaches of fiduciary duty where the dispute concerned the illegality of the
actions taken or profits received.” In those cases, the Courts focused not on whether the insurer
had “in fact” proven the underlying allegations against the insured, but simply whether there was
sufficient evidence in the underlying complaint to show the profits received were illegal or
undeserved within the meaning of the exclusion. This distinction is difficult to understand.
The Seventh Circuit apparently did not find that the “in fact” necessitated any type of
determination, let alone a judicial determination. The Court found that as the complaint directly
and unequivocally alleged that Brown reaped an illegal profit the Court need not proceed any
further. The Court found that it did not need to “inquire further into the merits of the Tribe’s
allegations in order to find that Westport has no duty to defend Brown in the underlying action.”
The Seventh Circuit apparently did not struggle with the words “in fact.” The entire
discussion concerning the “in fact” language is addressed in only four paragraphs.
E)

Wintermute

The Eighth Circuit in United States v. Wintermute, 443 F.3d 993, 998 (8th Cir. 2006),
took a hybrid course and found that something in between the judicial determination of the
Pendergest-Holt decision by the Fifth Circuit and the four corners analysis in the Brown &
LaCounte opinion is desirable.
Wintermute, a former director of the Sinclair National Bank, brought a declaratory action
against its insurance carrier claiming that the D&O insurance policy obligated the carrier to
defend Wintermute in a criminal action brought against her as a director of Sinclair National
Bank. A personal profit exclusion provided that the insurance carrier shall not be liable for
payment or defense of any claim or loss made against the director “based upon or attributable to
a director…gaining, in fact, any personal profit or advantage to which [she was] not legally
entitled.”
The lower Court held that the exclusion applied and based its opinion on the rule of law
which provides that pleadings against the insured, no matter how groundless, false or fraudulent,
determine an insurer’s duty to defend. The Court found that this language precluded coverage
even though Wintermute was acquitted of some of the criminal charges.
The Court stated that while coverage is determined based on the allegations in the
complaint, the Court noted that it was dealing with an exclusion issue. Absent absolute clarity
on the face of the complaint that a particular policy exclusion applies, the Court found that there
exists the potential for coverage and the insurer cannot justifiably refuse to defend.
The lower Court analysis, the Seventh Circuit found, “ignores the term in fact contained
in the personal profit exclusion.” The Court found that the phrase “gaining in fact” must have
“some meaning, and relying solely on the allegations of a personal gain contained in the
complaint would erase that phrase out of the insurance contract.”
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The Eighth Circuit also noted that the lower Court followed the Seventh Circuit in the
Brown & LaCounte case which concluded that if an insurer had to await the outcome of the
underlying litigation to determine whether the director “in fact” gained a personal profit, it would
always have to defend the director thereby eviscerating the exclusion.
The Eighth Circuit noted that an opposing line of cases concludes that the term “in fact”
must have some meaning, that is, that there must be some determination of fact before a personal
profit exclusion could be applied. The Eight Circuit noted that it agreed with this line of cases,
citing Pendergest-Holt, that the term “in fact” means “actual or real” or “resulting from the acts
of parties rather than by operation of law.”
Whether an insured, in fact, gained a personal profit is a fact issue that must be decided
by a trier of fact if the relevant evidence is disputed. As the Fifth Circuit noted in PendergestHolt, “in fact” language is generally read more broadly than a “final adjudication” and can be
satisfied by a “final decision on the merits in either the underlying case or a separate coverage
case of an admission by the insured.” Thus, the Eighth Circuit noted that while the “in fact”
language does not require a final adjudication it should include “at a minimum, at least some
evidentiary proof that the insured reaped an illegal profit or gain.”
There was a second exclusion, the dishonesty exclusion, which was also relied upon by
the insurance carrier. The exclusion provided that the carrier shall not be liable to make
payments for any loss “brought about or contributed to by the dishonesty of the directors…This
exclusion shall not apply to any director…under the terms of this policy who was not involved in
the dishonest acts.”
The Court concluded that the last sentence of the dishonesty exclusion served the same
purpose as the “in fact” language contained in the personal profit exclusion. As the terms of the
policy must be given some meaning, this language makes the dishonesty exclusion inapplicable
if the specific director was not actually involved in the dishonest acts. It is not enough that a
criminal indictment charge the director with committing fraud.
F)

Another Criminal Case

In addition to the Lehr contractor fraud cases involving kickbacks, there was a recent
criminal case brought by the U.S. Attorney’s Office in the Eastern District of New York against
the officer of a lighting company for submitting false financial statements to Amalgamated Bank
in order to obtain business loans. The subcontractor pledged its accounts receivable as security
for the loans.
Courtney Dupree, the officer, inflated the accounts receivable by several million dollars
and submitted these statements to the bank in order to obtain loans of millions of dollars. The
SEC was tipped off by the company’s accountant, which led to an investigation and eventual
indictment on conspiracy to commit bank, mail and wire fraud against not only Dupree, but also
the company’s attorney.
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Dupree had a Directors and Officers liability policy and sought payment for his defense
costs in the criminal action. The insurance carrier denied coverage based on two policy
exclusions: the application exclusion, which precluded coverage when the insured had
knowledge of misrepresentations or omissions in the insurance application; and the prior
knowledge exclusion, which precluded coverage when claims are based on wrongful conduct
that was known prior to May 5, 2009, the effective date of the policy.
The prior knowledge exclusion is similar to the exclusion in Associated Electric provided
that there would be no coverage “arising” out of or in consequence of…any claim which any of
the insureds have knowledge of prior to the [effective date of the policy] where such insureds
had reason to believe at the time that such known wrongful act could reasonably be expected to
give rise to such claim.”
The Appellate Division held that “absent a final adjudication that plaintiff’s alleged
wrongdoing does indeed fall under the policy’s exclusions, the policy remains in effect and
defendant is required to pay attorney’s fees and defense costs subject to recoupment in the event
it is ultimately determined that the exclusions apply.” Citing Fed. Ins. Co. v. Kozlowski, 792
N.Y.S.2d 397 (1st Dept. 2005).
Dupree was convicted at trial, however, the Company attorney was not. It should also be
noted that some of the exclusions require a “final adjudication” and this may mean more than
simply a guilty finding at trial. New York Criminal Procedure Law 1.20(15) defines a judgment
as a criminal conviction and sentence imposed thereon. Additionally, the case of Johnson v.
U.S., 623 F.3d 41 (2nd Cir. 2010), found that a final judgment or adjudication in a criminal case
is sentencing and cited to the Supreme Court case of Berman v. U.S., 302 U.S. 211 (1937).
In the New York case, the Court directed the insurance carrier to continue to pay
Dupree’s legal costs through appeal until there was a final adjudication. The Appellate Division
upheld the granting of Dupree’s request for defense costs.
IV.

CIVIL RICO

The Racketeer Influenced Corrupt Organizations Act (RICO) was signed into law by
President Nixon in 1970. RICO contains both Civil and Criminal Causes of Action. Civil RICO
provides for treble damages plus litigation costs including reasonable attorneys’ fees. The
difference between the Criminal and Civil RICO Causes of Action are minimal. The purpose of
RICO was to thwart the infiltration of organized crime into legitimate businesses.
RICO calls for Civil liability when specific conduct -- known as the Predicate Acts of
Racketeering -- which are already prohibited by State or Federal Criminal Laws --- amounts to a
pattern of racketeering activity in relation to an enterprise. Under the RICO Act, U.S.C. §1962,
which almost all RICO claims are brought, the Statute provides as follows:
It shall be unlawful for any person employed by or associated with
any enterprise engaged in, or the activities of which effect,
interstate or foreign commerce, to conduct or participate, directly
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or indirectly, in the conduct of such enterprises affairs through a
pattern of racketeering activity or a collection of unlawful debt.
In other words, a RICO violation will occur when:
--

a defendant person (not a corporation)

--

is employed by or associated with an “enterprise”

--

the activities of the enterprise affect interstate or foreign commerce;

--

the “person” conducts or participates, directly or indirectly, in the conduct
of the enterprise’s affairs

--

through a pattern of racketeering activity or collection of unlawful debt.

As is obvious, RICO was an attempt to eliminate or curtail the influence of organized
crime (read “Mafia”) and racketeering and “collection of unlawful debt” obviously refer to
organized crime activity. It is believed that the name for the act was chosen as a reference to the
mobster Enrico “Rico” Bandello, played by Edward G. Robinson in the movie Little Caesar.
The original drafter of the bill, G. Robert Blakey, refused to confirm or deny this claim.
The Civil RICO plaintiff must show that he was “damaged in his business or property.”
The plaintiff must prove the existence of an “enterprise.” The defendant and the enterprise
cannot be one and the same. An enterprise is defined as an “entity of one or more persons,
public or private, engaged in activity of a business, commercial, professional, industrial,
charitable, social, political or governmental nature.” Again, this is better understood by knowing
that the act was passed in order to prevent infiltration of an otherwise legitimate business by
organized crime.
The defendant must also conduct or participate in the affairs of the enterprise through a
pattern of essentially criminal activity (racketeering or collection of unlawful debt). Proof of
racketeering activity means that the defendant must have engaged in criminal conduct. There are
over fifty crimes that qualify as racketeering acts under RICO. Each act of racketeering has its
own requirements which must also be established. An example would be mail or wire fraud
which would require proof of other elements such as a scheme to defraud money or property
through the use of mail or interstate wires. Bribery, as in the Lehr case, and money laundering
are also predicate acts, but each crime has its own specific elements that must be met.
Civil RICO claims involve large penalties, and as the Second Circuit noted in the case of
Katzman v. Victoria’s Secret Catalogue, 167 F.R.D. 649 (S.D.N.Y. 1996), aff’d, 113 F.3d 1229
(2d Cir. 1997), the mere assertion of a Civil RICO claim “has an almost inevitable stigmatizing
effect on those named as defendants.” It has also been noted by the United States Supreme Court
in Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479 (1985), that “it is true that private Civil
actions under [RICO] are being brought almost solely against [legitimate enterprises] rather than
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the archetypal, intimidating mobster. Yet this defect -- if defect it is -- is inherent in the statute
as written and its correction must lie with Congress.”
Defenses include lack of knowledge of a criminal enterprise, lack of a pattern of criminal
activity and that the business transactions are legitimate, normal commercial dealings between
two businesses which fall outside of RICO.
In the Lehr matter, it is obvious and apparent that the officers of Lehr were engaged in a
pattern of racketeering activity in relation to an enterprise. The Lehr Officers were involved in
bribery, mail and wire fraud, extortion and money laundering. Accordingly, it certainly would
be a slam dunk for any Civil claim brought by the Owners or anyone defrauded by Lehr.
However, what about those subcontractors who dealt with Lehr and may not have had the
knowledge or the pattern of criminal behavior required by the Statute. And what of those
subcontractors who may have had a “rogue” employee involved without the knowledge of other
officers or directors?
As indicated above, only persons can be defendants under RICO and the person cannot
also be the enterprise. Enterprise is defined under Section 1961(4) as including any “individual,
partnership, corporation, association or other legal entity and any union or group individuals
associated in fact although not a legal entity.” According to the model jury instructions,
Business Torts Litigation Section 507[2], ABA 3d. Ed. 1996, Courts require that an enterprise
must be some sort of ongoing entity “which function[s] as a continuing unit, has some type of
organization, formal or informal, has a common or shared purpose, and constitutes an entity
separate and apart from the pattern of racketeering activity in which it is alleged to have
engaged.”
While the definition of an enterprise was construed liberally, the term was somewhat
undefined until the Supreme Court’s decision in Boyle v. United States, 556 U.S. 938 (2009).
The Boyle case had an extremely interesting fact pattern in that the defendant was part of a group
of criminals that carried out thirty bank robberies in a number of states. There was planning
involved as the group met beforehand to plan the crime and obtain the necessary tools to carry
out the crime, such as crowbars, fishing gaffes and walkie-talkies, and assigned roles such as
lookout or driver. However, the facts also showed that this group of organized criminals was not
so organized. The group did not have a leader, a hierarchy or a long term master plan. The
evidence showed that the group was loosely and rather informally organized. The group’s
members changed over the course of ten years. The defendant did not participate in all of the
robberies and was not continuously part of the group.
The defendants argued that in order to prove that there was, in fact, a RICO “enterprise”
it must be proven that the criminal gang had “an ascertainable structural hierarchy distinct from
the charged predicate acts.” The defendants also asserted that the Government was required to
prove that the enterprise had “an ongoing organization, a core membership that functioned as a
continuing unit.” In other words, the defendants claimed that the enterprise had to be
“businesslike.”
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In very broad language, the Supreme Court held that the word enterprise could simply be
a “continuing unit that functions with a common purpose.” The Court found that a RICO
enterprise did not need the hierarchical structure of a legal entity such as a definable chain of
command, regular meetings or rules and regulations. A RICO enterprise did not need a business
plan. Decisions could be made on an ad hoc basis and by any number of methods -- majority
vote, consensus, a show of strength, etc.
The Supreme Court held that an enterprise needed only three features:
--

a purpose;

--

relationships among those associated with the enterprise; and

--

longevity sufficient to permit these associates to pursue the enterprise’s
purpose.

As far as “longevity sufficient to permit these associates to pursue the enterprise’s
purpose,” it would appear that the ongoing enterprise engagement in illegal activity must exist
for more than a short period of time and must contain, at minimum, two criminal acts.
In the Supreme Court case of Sedima, Supra, the Supreme Court noted that two isolated
acts of racketeering activity do not constitute a pattern. The target of [RICO] is thus not sporadic
activity. The infiltration of a legitimate business normally carries more than one “racketeering
activity” and the threat of continued activity to be effective. It is this factor of continuity plus
relationship which combines to form a pattern.
In the Supreme Court case of H.J., Inc. v. Nw. Bell Tel. Co., 492 U.S. 302 (1989), the
Supreme Court addressed the “continuity plus relationship” requirement. The Court found
criminal conduct forms a pattern if “it embraces criminal acts that have the same or similar
purposes, results, participants, victims or methods of commission, or otherwise interrelated by
distinguishing characteristics and not isolated events.” Continuity was defined as referring to
“either a closed period of repeated conduct which is conduct that by its nature projects into the
future with the threat of repetition.” Finally, the Court in H.J., Inc. noted that criminal acts
extending over a few weeks or months and threatening no future criminal conduct did not satisfy
the requirement.
Most of the case law seems to indicate that where the predicate acts of racketeering cover
a period of twelve months or less, a RICO pattern of racketeering activity does not exist
especially where one or only a few victims are involved. Tabas v. Tabas, 47 F.3d 1280 (3d
Cir.), cert. denied 515 U.S. 1118 (1995).
In Cofacredit S.A. v. Windsor Plumbing Supply Co., 187 F.3d 229, 234 (2d Cir. 1999), an
alleged pattern of racketeering of activity occurred in a period of less than two years. As the
Court in H.J. noted, the continuing activity -- continuity -- can be a close-ended or open-ended
concept. Close-ended continuity refers to criminal behavior that has ended but “the duration and
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repetition of the criminal activity carries with it an implicit threat of continued criminal activity
in the future.”
Open-ended continuity requires a showing of past conduct that “by its nature projects into
the future with a threat of repetition.” “Continuity plus relation” established in H.J provides for
a test in determining what constitutes a pattern, while at the same time addressing Congress’
concern that RICO target only long-term criminal conduct.
An interesting recent Civil Rico case is McGee v. State Farm, 2009 U.S. Dist. LEXIS
60229 (E.D.N.Y. 2009). State Farm was sued for racketeering in New York with the claim that
it conspired with “independent medical examination” companies and medical practitioners to
produce fraudulent and sham medical reports. Plaintiff McGee, a doctor, alleged that the
defendants conspired to fraudulently deny him reimbursement for medical procedures he had
performed on his patients, injuring his business and constitutional right to practice medicine.
McGee treated patients with no-fault automobile insurance policies provided by State
Farm and his patients then assigned him their insurance claims as consideration for treatment.
State Farm requires claimants to use a referral service to retain the medical providers to perform
the IMEs.
McGee alleged that in order to maximize its profit as well as to reduce its exposure
regarding no-fault insurance claims, State Farm conspired with the other defendants to produce
fraudulent IME reports in order to unjustly deny McGee reimbursement. It was alleged that
State Farm engaged the other defendants with the expectation that all reports received would be
favorable to the insurance carrier and State Farm made it known to the other defendants that if
they did not provide sufficient denials within the evaluation reports that State Farm would not
use their IME services.
The other allegations by McGee were that the providers authorized their names to be
applied to boilerplate medical evaluation reports; that the reports were scientifically dishonest in
that they falsely conclude that McGee’s treatments were medically unnecessary; that the
defendants’ scheme began as early as 1998 and had continued uninterrupted since that time; and
that McGee had been unjustly denied payment in an amount greater than $1 million.
McGee’s Complaint alleged that an enterprise existed in that the defendants associated
together for the common purpose of defrauding plaintiff of payment by means of a pattern of
racketeering activity involving in excess of fifty predicate acts of mail fraud and/or wire fraud.
Mail fraud occurs when a person “having devised or intending to devise any scheme or
artifice to defraud” uses the mail “for the purpose of executing such scheme or artifice…” 18
U.S.C. § 1341. Wire fraud occurs whenever a person “having devised or intending to devise any
scheme or artifice to defraud, transmits or causes to be transmitted by means of wire
communication . . . any writings, signs . . . for the purpose of executing such scheme or artifice
[.] § 1343.
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The Court noted that in a RICO action “all allegations of fraudulent predicate acts are
subject to the heightened pleading requirements of Federal or Civil Procedure 9(b).” A RICO
complaint therefore must specify the statements that plaintiff contends were fraudulent, identify
the speaker, state where and when the statements were made and explain why the statements
were fraudulent.
The Court noted that McGee’s Complaint fell far short of this standard as it did not
identify any false statement by even one of the providers that a specific patient was not injured or
that specific treatment was not medical necessary. Additionally, the Complaint did not state any
specific dates of any uses of the interstate mails or wires but, in fact, loosely alleged that the
defendants contacted each other by means of the mails and/or wires and did not specify where
any of these communications were made. Id. (citing, Cordaro-Hernandez v. HernandezBallesteros, 449 F.3d 240 (1st Cir. 2006), stating that a Complaint alleging mail or wire fraud
must “go beyond a showing of fraud and state the time, place and content of the alleged mail and
wire communications perpetrating that fraud.”)
In short, the Complaint contained only “conclusory allegations” of fraud which “are
insufficient to survive a motion to dismiss RICO claims, especially given the inevitable
stigmatizing effect a RICO claim can have on a defendant.” (Citing Jones v. Nat’l Commc’n
and Surveillance Networks, 409 F. Supp. 2d 456 (S.D.N.Y. 2006)).
The Court also found that McGee’s allegations did not establish mail or wire fraud which
requires a showing of “a scheme or artifice to defraud or obtain money by means of false
pretenses, representations or promises and that such a showing fundamentally requires that
someone be deceived.” Absent any element of deception, allegations of merely wrongful
conduct simply do not constitute a scheme to defraud…. Not every use of the mails or wires in
furtherance of an unlawful scheme to deprive another of property constitutes mail or wire fraud.
Rather, the scheme “must be intended to deceive another by means of false or fraudulent
pretenses, presentations, promises, or other deceptive conduct.” Id. (citing McEvoy Travel
Bureau, Inc. v. Heritage Travel, Inc., 904 F.2d 786 (1st Cir. 1990))
The Court noted that McGee’s claim that the medical providers allegedly falsified IME
reports and calculated to deceive State Farm did not amount to conduct calculated to deceive
anyone. The falsified IME reports were not calculated to deceive State Farm because State Farm
ordered the falsification in the first place (according to McGee). Neither were the reports
calculated to deceive McGee: He knew full well what his own patients’ true conditions were and
defendants’ reports were not intended to convince him otherwise. The reports were not
calculated to deceive McGee’s patients, who apparently did not even receive them, and who
were aware of their own injuries in any event. While defendant’s alleged conduct was dishonest
and unfair, no one was intended to be duped or taken in by these actions.
It should be noted that bringing a successful Civil RICO may be difficult and the Federal
Courts have not been shy about assessing Rule 11 Sections for frivolous lawsuits. In Katzman v.
Victoria’s Secret Catalogue, 167 F.R.D. 649 (S.D.N.Y. 1996), recipients of mail order
catalogues from Victoria’s Secret brought an action asserting Civil RICO charges against
Victoria’s Secret alleging unlawful discrimination in pricing structures by sending catalogues
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which contained different discount offers to different groups of customers. The Predicate crime
was alleged to be mail fraud. It was alleged that male adults received a different catalogue from
female adults and that the plaintiffs further alleged that the systematic and intentional
discrimination in Victoria’s Secrets’ pricing structures constituted a continued pattern of activity,
a continuing enterprise and a series of continuing illegal and predicate acts and a violation of
RICO.
Denise Katzman received one of three different versions of Victoria’s Secrets Christmas
1995 catalogue containing the worst deal out of the three. Katzman received a $5 new customer
discount on her order but alleged that another catalogue offered a $25 discount. She brought the
suit on behalf of herself and other plaintiffs who were members of her class and had known
about the larger discount.
Judge Sweet, in his decision, acknowledged that Civil Rico “is an unusually potent
weapon – the litigation equivalent of a thermonuclear device.” Id. (citing Miranda v. Ponce Fed.
Bank, 948 F.2d 41, 44 (1st Cir. 1991)) As the “mere assertion of a RICO claim…has an almost
inevitable stigmatizing effect on those named as defendants…the Court should strive to flush out
frivolous RICO allegations at an early stage of the litigation.” Id. (citing Figueroa Ruiz v.
Alegria, 896 F.2d 645, 650 (1st Cir. 1990)).
The Court found that there was no fraudulent misrepresentation of material admission
and that the plaintiff’s claims that Victoria’s Secret represented that “all the prices and deals in
the catalogues are the same for all those who receive them” could not be verified. It was found
that the claim was frivolous and sanctioned $5,000 for defendant’s legal fees.
Similarly, in Brandt v. Schal Assocs., Inc., 960 F.2d 640 (7th Cir. 1990), Judge Schadur,
the Federal District Court Judge, imposed monetary sanctions against an attorney who filed a
RICO claim against a construction management firm. The Court found that the plaintiff did not
have a reasonable basis to allege that the defendant had perpetrated the alleged fraudulent
scheme.
In fact, according to a law review article by Pamela H. Bucey, Private Justice, 76 S.C.L.
Rev. 1, (2002), 70% of RICO cases were disposed of on defendant’s motions to dismiss or for
summary judgment and that 80% of those in which the Appellate Court resolved a RICO issue
the ruling was favorable to defendants. Further, of the 9.6% of the suits in which plaintiffs
obtained a favorable verdict after a jury trial, only 25% of the judgments were affirmed on
Appeal. (This involved a survey of 145 Appellate decisions nationwide rendered from 1999 to
2001 in connection with Civil RICO claims.)
However, the Courts do continue to literally construe the elements of RICO. In Bridge v.
Phoenix Bond & Indem. Co., 553 U.S. 639 (2008), the Court allowed a Civil RICO action to
proceed predicated on mail fraud without a showing as an element of its claim or as a
prerequisite to establishing causation, that it relied on defendant’s alleged misrepresentations.
The plaintiffs lost out on a bid for Cook County tax liens when the defendants allegedly
conspired to collude on false statements of their bid packages. Cooke County relied on these
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statements and gave the defendants a larger share of bids for tax liens. The plaintiff did not
receive these bids and the defendants argued that since the plaintiffs did not rely upon the false
statements contained in mail bids, that there could be no cause of action for fraud as the plaintiffs
did not rely on these misrepresentations.
The Court found that plaintiffs were damaged even though they did not rely upon these
bids, as they lost the chance to obtain more tax liens through the defendant’s scheme.
In DeGuelle v. Kristin J. Camilli, 2010 WL 1484236 (E.D. Wis. Apr. 12, 2010) rev'd and
remanded, 664 F.3d 192 (7th Cir. 2011), Judge Stadtmueller of the Seventh Circuit, found that
predicate acts could consist of the defendants’ tax fraud scheme and defendants’ retaliatory acts.
The plaintiff/employee received a negative “NEEDS IMPROVEMENT” performance review
after advising the defendants that he believed that the defendants improperly received over $5
million in foreign tax credits. The defendants then began investigating the plaintiff for
misconduct related to his alleged disclosure of confidential business documents to the IRS.
Plaintiff was eventually terminated. The District Court noted that retaliatory acts on their own
do not demonstrate a pattern of racketeering activity and they do not satisfy the closed- or openended continuity requirement. The District Court determined that the plaintiff’s two unrelated
schemes, tax fraud and retaliation, were unrelated because they involved different actors,
motives and victims.
However, the Court of Appeals noted that when an employer retaliates against an
employee, there is always an underlying motivation. In this case, the motivation was to retaliate
against the plaintiff for disclosing the tax scheme. Retaliatory acts are inherently connected to
the underlying wrongdoing exposed by the whistle blower. Although there may not be the same
victims or results, in most cases “retaliatory acts and the underlying scheme are interrelated by
distinguishing characteristics and are not isolated events.”
In the Lehr case, it is obvious that the Lehr principals were engaged in a pattern of
racketeering activity in relation to an enterprise. The enterprise was, obviously, the company
and the persons were the Officers who perpetrated the kickback scheme. Additionally, there
were other Officers and an estimator involved as well who would qualify as persons under
RICO.
Further, several of the subcontractors who pleaded guilty and even those who cooperated
would be liable for Civil RICO claims. Obviously, these subcontractors admitted to wrongdoing,
they were the principals and their enterprises were their companies.
The more interesting issues would involve subcontractors, attorneys and accountants who
could be described as outliers or on the periphery of these claims. For instance, if there were a
rogue employee of a subcontractor who was involved in a kickback scheme with a general
contractor or a construction manager, the principals of the subcontractor could possibly face suit
from the owners who had been defrauded. Also, in the Dupree case, the bank could have a claim
against the attorney who was acquitted. Remember, the principal and the contractor are probably
bankrupt, but the attorney would most likely have a policy of insurance that would cover any
malpractice claim.
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The defenses to these claims would be that, obviously, the principals were unaware of
this rogue employee and had no knowledge of the bribery scheme. Further, any racketeering
activity would have to have been conducted over a period of time and if the scheme were of short
duration then that would go against a Civil RICO charge, as the purpose of RICO was to combat
continuing racketeering activity.
It also can be seen that Civil RICO claims must be plead very carefully. It is not
acceptable for the Summons and Complaint to merely contain conclusory allegations. If the
Complaint does allege mail and wire fraud these must be plead with particularity and must allege
the existence of a scheme to defraud and defendants knowing participation in that scheme and
the use of mail or wires in furtherance of the scheme. It is noted in the McGee case, that simply
reciting that the case is a Civil RICO case it to no avail. There must be names, dates, facts and
solid evidence to support these claims.
Further, in the Sedima case, the Supreme Court noted that two isolated acts of
racketeering activity do not constitute a pattern. Predicate acts extending over a few months or
weeks and threatening no future criminal conduct do not satisfy the requirement of continuity.
For instance, in the Dupree case, whereas the principal of the construction company that was
filing false accounts would certainly be liable for a Civil RICO claim, the attorney probably
would not.
The attorney could show that he was only involved in one loan, that he believed it to be
the normal course of business, that there was no continuity in his relationship and also that he
was unaware of the actual fraudulent conduct, i.e., the submission of fraudulent accounts
receivable.
Additionally, it should be noted that while RICO does not contain a statute of limitations,
the Supreme Court in the case of Rotella v. Wood, 528 U.S. 549 (2000), imposed a four year
statute of limitations on all Civil RICO claims.
Further, for cases which involve only a single victim, many Courts have refused to find a
pattern of racketeering activity even when that activity has been ongoing for several years. See
United States Textiles, Inc. v. Anheuser-Busch Cos., 911 F.2d 1261 (7th Cir. 1990); Schnell v.
Coneico, Inc., 43 F.2d 438 (S.D.N.Y. 1990). In such cases, plaintiffs will argue that the
predicate acts did not only affect the plaintiff but also other entities. Accordingly, if only the
plaintiff was injured and damaged, the Court is open to dismissing the Civil RICO claim.
Accordingly, defense counsel involved in RICO cases should take an aggressive
approach in defending their clients. Any Complaint that fails to allege that an enterprise existed
and acted separately should be subject to dismissal. Failure to properly plead the distinct and
particular elements of certain crimes and predicate acts would also be the subject a motion to
dismiss. Statute of limitations defenses must also be examined, and, unless a pattern is
conducted over at least two years and involving more than one victim, a motion to dismiss
should be filed.
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As the foregoing has shown, Civil RICO claims are very powerful, but Courts have
shown a willingness to dismiss them if they are not pleaded properly.
V.

DISCOVERY OF GRAND JURY MINUTES IN CIVIL TRIALS

A tool that is very effective in defending a whistle-blower claim or a Civil RICO matter
is the discovery of the Grand Jury testimony of the whistle-blower or informant. While difficult
to obtain, a properly limited request for specific grand jury testimony will be looked upon more
favorably by the Court, as opposed to a blanket request for “all” Grand Jury proceedings, and the
information obtained could be priceless.
It is well settled policy that the proper functioning of the Grand Jury system in the United
Stated depends on the secrecy of Grand Jury proceedings. See e.g., United States v. Procter &
Gamble Co., 356 U.S. 677 (1958). Grand Jury secrecy was imported into our federal common
law and has persisted as an integral part of our criminal justice system. See Costello v. United
States, 350 U.S. 359, 362 (1956). Federal Rule of Criminal Procedure § 6(e) codifies the rules of
Grand Jury secrecy and provides that disclosure of the secrets of a Grand Jury proceeding may
constitute a contempt of court. See Fed. R. Crim. P. 6(e)(1).
In Douglas Oil Co. of Cal. v. Petrol Stops Nw., the Supreme Court summarized the
reasons for, and interests served by, Grand Jury secrecy as follows:
First, if preindictment proceedings were made public, many prospective witnesses
would be hesitant to come forward voluntarily, knowing that those against whom
they testify would be aware of that testimony. Moreover, witnesses who appeared
before the grand jury would be less likely to testify fully and frankly, as they
would be open to retribution as well as to inducements. There also would be the
risk that those about to be indicted would flee, or would try to influence
individual grand jurors to vote against indictment. Finally, by preserving the
secrecy of the proceedings, we assure that persons who are accused but
exonerated by the grand jury will not be held up to public ridicule. 441 U.S. 211,
219 (1979).
For these reasons, courts have been reluctant to lift the veil of secrecy from Grand Jury
proceedings.
However, it has been recognized that under certain circumstances, “justice may demand
that discrete portions of transcripts be made available for use in subsequent proceedings.”
Douglas Oil, 441 U.S. at 220-221. Indeed, recognition of the occasional need for litigants to
obtain Grand Jury minutes led to the provision in Federal Rule Crim. Proc. 6(e)(2)(C)(i) that
disclosure of Grand Jury minutes can be made “when so directed by a court preliminarily to or in
connection with a judicial proceeding.”
In Procter, the Court held that a private party seeking to obtain Grand Jury minutes must
show that “without the transcript a defense would be greatly prejudiced or that without reference
to it an injustice would be done.” 356 U.S. at 682. Furthermore, the Court required that litigants
show a “particularized need” for Grand Jury minutes “where the secrecy of the proceedings [may
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be] lifted discretely and limitedly.” Id. Simply stated, the general rule that all Grand Jury
proceedings remain secret should be set aside only under very limited circumstances.
Proving a Particularized Need for Grand Jury Minutes
To prove a particularized need, parties must satisfy a three-prong test by showing that (1)
“the material they seek is needed to avoid a possible injustice in another judicial proceeding;” (2)
“the need for disclosure is greater than the need for continued secrecy;” and (3) “their request is
structured to cover only material so needed.” Douglas Oil, 441 U.S. at 222; In re Grand Jury
Subpoena, 103 F.3d 234, 239 (2nd Cir. 1996). Consequently, the party seeking to obtain Grand
Jury minutes bears a heavy burden of establishing a “compelling necessity” for disclosure. See
Procter, 356 U.S. at 682. A general desire for the wholesale disclosure of Grand Jury testimony
will rarely, if ever, satisfy the requirement of “particularized need.” See, e.g., United Kingdom v.
United States, 238 F. 3d 1312, 1321 (11th Cir. 2001).
A particularized need must be shown even where the Grand Jury whose minutes are
sought has concluded its deliberations. This requirement persists because “the courts must
consider not only the immediate effects upon a particular Grand Jury, but also the possible effect
upon the functioning of future grand juries.” Douglas Oil, 441 U.S. at 222-23. Specifically,
witnesses called upon to testify in a Grand Jury proceeding might consider the likelihood that
their testimony could eventually be disclosed to outside parties, and the “fear of future
retribution or social stigma” may deter them from coming forward and aiding the Grand Jury in
its duties. Id.
The Supreme Court has recognized that the “particularized need” standard set forth in
Douglas Oil is a “highly flexible one, adaptable to different circumstances and sensitive to the
fact that the requirements of secrecy are greater in some situations than in others.” United States
v. Sells Eng’g, Inc., 463 U.S. 418, 445 (1983). Although the application of this concept usually
requires a case-by-case balancing of interests by the district courts, appellate courts have set up
some helpful guidelines:
1) Courts have established that where the moving party is seeking disclosure of Grand
Jury minutes solely to facilitate discovery, that alone would not justify disclosure. As
one court stated, the moving party must show “that the Grand Jury materials contain
information which is absolutely necessary, rather than simply beneficial . . . and that
the information contained therein could not have been obtained through normal
discovery channels.” Lucas v. Turner, 725 F.2d 1095, 1102 (7th Cir. 1984).
2) The “particularized need” threshold is more likely to be met where a party requires
Grand Jury transcripts to impeach a witnesses’ credibility or to refresh a witnesses’
recollection in a subsequent proceeding. See Matter of Federal Grand Jury
Proceedings, 760 F.2d 436, 439 (2nd Cir. 1985); see also Pittsburgh Plate Glass Co.
v. United States, 360 U.S. 395, 399 (1959).
3) Courts will consider whether the witness whose testimony is at issue objects to
disclosure. See Application of Executive Sec. Corp., 702 F.2d 406, 409 (2nd Cir.
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1983). A Grand Jury witness who agrees to have his testimony released clearly
“distinguishe[s] him[self] from an ordinary Grand Jury witness seeking to keep
testimony secret.” Id.
4) When a request for Grand Jury minutes is made by a governmental entity, courts may
be more likely to compel disclosure. Although case law and legislative history
“foreclose any special dispensation from the Douglas Oil standard for government
agencies,” the Supreme Court suggested that disclosure to government attorneys
would “pose[] less risk of further leakage or improper use than would disclosure to
private parties or the general public.” Sells Eng’g, Inc., 463 U.S. at 445.
It is important to note that state jurisdictions allowing courts to order disclosure of Grand
Jury minutes in a subsequent action have followed the federal rule requiring a showing of
“particularized need.” See Matter of Dist. Attorney of Suffolk Cnty., 58 N.Y.2d 436, 444, 448
N.E.2d 440 (1983) (holding that “since disclosure is ‘the exception rather than the rule’, one
seeking disclosure first must demonstrate a compelling and particularized need for access.”); see
also In re 5 Byrd Enterprises, Inc., 980 S.W.2d 542, 543 (Tex. App. 1998) (holding that Grand
Jury testimony can be discovered in a civil suit if a particularized need is shown).
Cases Granting Disclosure
In Palmer v. Estate of Walwyn Stuart, the plaintiff brought an action under 42 U.S.C. §
1983 against the estate of a former police officer alleging false arrest and false imprisonment.
See 2004 WL 2429806 (S.D.N.Y. Nov. 1, 2004). The plaintiff sought an order compelling the
District Attorney to provide the Grand Jury minutes from the state court criminal case wherein
the Grand Jury refused to indict him. Id. at *1. The Court went through each prong of the
Douglas Oil test to see if the plaintiff had demonstrated a particularized need for disclosure of
the minutes.
The first prong refers to the need to avoid a “possible injustice.” The Court reasoned that
due to the nature of plaintiff’s claim, “the grand jury testimony may be necessary to the
prosecution of [his] civil case.” Id. at *3. The Court noted that plaintiff’s claim was based on
whether the police had probable cause to arrest him, and whether they gave false testimony at a
preliminary hearing. Id. The Court stated that “something in the Grand Jury testimony caused
the grand jurors . . . to believe that probable cause had not been established—unlike the judge
who heard the preliminary hearing testimony,” and that without the Grand Jury transcripts, the
plaintiff would have no basis on which to explore this critical, “highly unusual occurrence.” Id.
Regarding the second prong of the test, which calls for a balancing of a party’s need for
disclosure with the need for secrecy, the Court also found in the plaintiff’s favor. The Court
reasoned that disclosure of the testimony in this case would neither cause witness tampering, nor
affect the incentive for witnesses to testify before grand juries in the future, because the identities
of the grand jurors would not be revealed in the minutes. Id. at *5. Furthermore, the Court
determined that the police officers’ interest in secrecy was minimal given that testifying before
grand juries is part of their regular duties as public servants. Id.; citing Dale v. Bartels, 532 F.
Supp. 973, 976 (S.D.N.Y. Jan. 13, 1998) (“A Government agent is not likely to be inhibited by a
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subsequent disclosure in the sense that a businessman, victim of extortion or racketeering who
testifies to the Grand Jury might be.”).
As for the third prong, the Court determined that the plaintiff’s request for Grand Jury
minutes was appropriately structured. Specifically, the Court explained that because the plaintiff
sought only the Grand Jury testimony of the police officers and himself, such records would
“logically provide information relevant to [plaintiff]’s claims.” Palmer 2004 WL 2429806 at *5.
Upon examining each prong of the test, the Court granted the plaintiff’s motion to order
disclosure of the Grand Jury proceedings. Id. at *6.
Similarly, in an antitrust action alleging a price-fixing scheme by a large company in the
shopping cart manufacturing industry, the Court granted the plaintiff’s motion seeking the
transcripts of the Grand Jury testimony of the company’s former employees. See In re Shopping
Cart Antitrust Litig., 95 F.R.D. 309, 311 (S.D.N.Y. 1982). The Grand Jury witnesses whose
testimony was sought refused to answer any substantive questions during their depositions. See
id. at 315. Additionally, the defendants already knew the substance of the witnesses’ Grand Jury
testimony because they were their former employees. Id. As a result, the Court reasoned that
because the plaintiffs “could not obtain the information critical to this litigation . . . from any
other source . . . [t]he interests of fairness and parity of information . . . require release of the
transcripts.” Id.
In Scheiner v. Wallace, the plaintiffs served a subpoena on the District Attorney seeking
to discover the transcripts of the defendant’s Grand Jury investigation for the purpose of
impeachment. See 1995 WL 753931 (S.D.N.Y. Dec. 19, 1995). The Court noted that although
the need for disclosure is significantly lessened where the Grand Jury witness himself is
available, “where access to the testimony is sought to impeach later testimony of the witness,
then his availability [becomes] immaterial, for only the record of the earlier proceedings can
serve the purpose of impeachment.” Id. at *8. After determining that the need for disclosure
outweighed the need for secrecy, the Court here ordered that the minutes be disclosed for an in
camera inspection by the Court. Id. at *10. The Court then stated that if inspection of the
minutes “shed significantly more light on the discrepancies cited by Plaintiffs,” the minutes
would be released to the parties. Id.
Finally, in Sec. & Exch. Comm’n v. Nat’l Student Mktg. Corp., the Court cited two
reasons for granting the defendant’s motion to compel disclosure of Grand Jury transcripts. See
430 F. Supp. 639, 640 (D.D.C. 1977). First, the Court explained that because copies of the
Grand Jury transcripts had already been turned over to counsel of one of the co-defendants, “it
would be exceedingly inequitable, discriminatory and contrary to the principles of federal
discovery to allow one party access to the . . . transcripts but not the remaining parties. Id. at 641;
citing U.S. Industries, Inc. v. United States District Court, 345 F.2d 19, 23 (9th Cir. 1965).
Additionally, the Court reasoned that because several of the Grand Jury witnesses were unable to
remember significant events at their depositions, the transcripts should be released in order to
refresh their recollections. Id.
Cases Denying Disclosure
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Conversely, in Maldonado v. The City of New York, the Court denied the plaintiff’s
motion to compel production of Grand Jury minutes. See 2012 WL 2359836, *1 (S.D.N.Y. June
21, 2012). After being acquitted of drug related charges, the plaintiff commenced an action
alleging claims of false arrest and malicious prosecution. See id. The plaintiff articulated three
grounds which he believed constituted a particularized need for production of the Grand Jury
minutes: (1) the minutes contained witness statements that addressed whether probable cause
existed for his arrest; (2) the minutes contained relevant information about the post-arrest
investigation that led to his indictment; and (3) the police officers’ testimony at the Grand Jury
was itself a part of the malicious prosecution claim under New York State law. Id. at *2.
Despite the fact that the need for Grand Jury secrecy is diminished where the target of the
Grand Jury’s investigation has been publicly charged, tried, and acquitted, the Court reasoned
that “[a] particularized need for Grand Jury testimony must be demonstrated by more than a
mere showing that such material is relevant.” Id. (citing Gruman Aerospace Corp. v. Titanium
Metals Corp., 554 F. Supp. 2d 771, 774 (E.D.N.Y. 1982)). Additionally, the Court noted that the
plaintiff’s need for the Grand Jury testimony was further diminished by the availability of the
arresting officers for deposition and the lack of any evidence that they had lost their memories of
the events leading up to plaintiff’s arrest. See Maldonado, 2012 WL 2359836 at *4.
In Velasquez v. City of New York, a civil rights action where the plaintiff was claiming
that two police officers used excessive force in arresting him, the Court denied his motion to
compel production of Grand Jury transcripts. See 1997 WL 736698 at *1 (S.D.N.Y. Nov. 28,
1997). The plaintiff claimed that he needed access to the Grand Jury minutes to effectively
cross-examine certain witnesses. Id. The Court held that the plaintiff had not shown a
particularized need for the transcripts because he was merely speculating that Grand Jury
testimony “may be inconsistent with statements that will be given in this proceeding.” Id. at *2.
Similarly, in Bank Brussels Lamber v. Chase Manhattan Bank, N.A., one of the
defendants moved to compel the disclosure of the Grand Jury testimony from a criminal
investigation of an individual. See 174 F.R.D. 306, 308 (S.D.N.Y. 1997). The defendant argued
that it needed the Grand Jury testimony of one of the witnesses in order to resolve the
discrepancy between her trial testimony and deposition testimony and also to challenge the
validity of the criminal defendant’s conviction. Id. at 309. In denying disclosure, the Court
stated that the defendant’s reasoning for requesting disclosure suggested that the criminal trial,
“long since completed, should be relitigated.” Id. The Court explained that such an idea would
run afoul of the longstanding idea that the “finality of verdicts is . . . essential . . . [to] our legal
system.” Id.
Additionally, the Court reasoned that, at best, the Grand Jury testimony would serve to
support an argument that the defendant was already able to make with the deposition testimony it
had in its possession. Id. at 310. Thus, the Court denied disclosure because the movantdefendant failed to show its need for Grand Jury transcripts served to prevent an injustice.
Finally, in State of Tex. v. U.S. Steel Corp, an antitrust case alleging violations of the
Sherman Act, each defendant had obtained transcripts of testimony by its own employees
pursuant to a motion filed in the criminal action under Fed. R. Crim. P. 16(a)(1)(A). See 546
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F.2d 626, 628 (5th Cir. 1977). After the plaintiff requested that each defendants’ Grand Jury
materials be disclosed to all parties, the Court denied the motion. The Court held that the general
circumstance that another party has his employees’ transcript in his possession does not, by
itself, establish particularized need sufficient to overcome the need for Grand Jury secrecy. Id. at
631.
Case law shows that the “particularized need” standard is a difficult one to meet, but, if
met, the attorney will have a great source of information and fertile grounds for impeachment. In
civil RICO and whistle-blower cases, the star witness has usually testified before a Grand Jury.
During the deposition of this witness, counsel should completely probe this witnesses’ prior
Grand Jury testimony and his recollection of speaking with prosecutors and witnesses. Any
response by the witness that his memory was better at the time of his Grand Jury testimony or
that he cannot recall certain details of the events will form the basis for a successful motion to
compel discover of his testimony.
VI. DEFENDING YOUR CLIENT IN A CIVIL ACTION
WHEN A CRIMINAL ACTION IS PENDING
Many ethical considerations come into play when defending a civil action in light of a
pending criminal proceeding, as decisions made in the civil action will often have far reaching
consequences in the criminal action. As counsel in the civil case, you must be mindful that your
decisions do not prejudice your client’s defense in the parallel or subsequent criminal
proceeding.
When you discover that your civil client is facing a potential criminal indictment,
whether on a RICO violation or other criminal charge, one of the most difficult decisions to
make is whether your client should invoke his or her Fifth Amendment right to remain silent.
Asserting the Fifth Amendment Privilege in a Civil Action
The Fifth Amendment privilege can be invoked in criminal and civil cases alike,
whenever the “witness reasonably believes that the information sought, or discoverable as a
result of his testimony, could be used in a subsequent state or federal criminal proceeding.”
United States v. Balsys, 524 U.S. 666 (1998).
In a criminal proceeding, a claim of Fifth Amendment privilege cannot be used as
evidence against the defendant. In a civil action, however, the judge or the jury may be permitted
to draw an adverse inference against the defendant, as a result of the defendant’s assertion of his
or her Fifth Amendment right.
In Baxter v. Palmigiano, 425 U.S. 308 (1976), the Supreme Court upheld the use of an
adverse inference, stating that “the Fifth Amendment does not forbid adverse inferences against
parties to civil actions when they refuse to testify in response to probative evidence offered
against them.”
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The Court may draw an adverse inference against the defendant as a means to protect the
rights of the opposing party, for when the Fifth Amendment privilege is invoked, it may prevent
the opposing party from “obtaining information they could otherwise get.” Bank of America v.
Fischer, 2013 U.S. Dist. LEXIS 25450 (E.D.N.Y. 2013) (quoting SEC v. Suman, 684 F. Supp. 2d
378 (S.D.N.Y. 2010)). According to the Second Circuit, this inference may be afforded
significant weight, "because silence when one would be expected to speak is a powerful
persuader." LiButti v. United States, 178 F.3d 114 (2nd Cir. 1999).
The application of an adverse inference is within the discretion of the Court. When such
an inference is drawn, it will “be only one of a number of factors the factfinder will consider and
will be given no more evidentiary value than the facts of the case warrant.” Luis Vuitton
Malletier, S.A. v. LY USA, 676 F.3d 83 (2nd Cir. 2012).
The risk of an adverse inference must be weighed against the potential consequences of
your client’s failure to assert the Fifth Amendment privilege. If your client participates in the
civil action, his or her Fifth Amendment privilege may be deemed waived, and the testimony
offered in the civil action may be used against your client in the subsequent criminal case.
Waiver of the Fifth Amendment Privilege in the Civil Proceeding
The Fifth Amendment privilege is not “self-executing.” As such, if your client fails to
affirmatively invoke the Fifth Amendment privilege, “it may be deemed to have been waived.”
In re DG Acquisition Corp., 151 F.3d 75 (2nd Cir. 1998).
A waiver of the Fifth Amendment privilege may be inferred “from a witness' prior
statements with respect to the subject matter of the case, without any inquiry into whether the
witness, when he made the statements, actually knew of the existence of the privilege and
consciously chose to waive it.” Klein v. Harris, 667 F.2d 274, (2nd Cir. 1981). This is known as
a “testimonial waiver,” and it is “not to be lightly inferred.” Id.
Such a testimonial waiver should only be inferred if “(1) the witness' prior statements
have created a significant likelihood that the finder of fact will be left with and prone to rely on a
distorted view of the truth, and (2) the witness had reason to know that his prior statements
would be interpreted as a waiver of the fifth amendment's privilege against self-incrimination.”
Id.
The second prong of the testimonial waiver test is met only when the prior statements in
issue are “testimonial” and “incriminating.” A statement is testimonial when it is “voluntarily
made under oath in the context of the same judicial proceeding.” A statement is incriminating
when it does not “merely deal with matters ‘collateral’ to the events surrounding the commission
of the crime, but directly inculpated the witness on the charges at issue.” Id.
If your client’s Fifth Amendment privilege is deemed waived, your client will be directed
to testify, “if necessary under penalty of contempt.” Id.
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Testimonial waiver of the Fifth Amendment privilege may occur in numerous situations,
including by testifying at a deposition, executing an affidavit, responding to interrogatories, or
producing documents in discovery. As such, it is important for your client to determine whether
or not to invoke the Fifth Amendment privilege at the outset of the civil litigation, to guard
against an unintentional waiver of the privilege.
Testimony in the Civil Action May be Admissible in the Criminal Case
If your client elects to participate in the civil proceeding, such participation may
prejudice your client’s defense in the subsequent criminal action. The testimony given by your
client in the civil action may constitute an admission of criminal conduct, which can be used
against your client in the criminal case. Even if the testimony is not “direct evidence of
wrongdoing with respect to the scheme charged in the criminal case, such testimony may be
admissible as Fed. R. Evid. 404(b) evidence in any criminal trial.” SEC v. Boock, 2010 U.S. Dist.
LEXIS 59481 (S.D.N.Y. 2010).
Federal Rule of Evidence 404(b) reads:
(b) Crimes, Wrongs, or Other Acts.
(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a
person’s character in order to show that on a particular occasion the person acted in
accordance with the character.
(2) Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for
another purpose, such as proving motive, opportunity, intent, preparation, plan,
knowledge, identity, absence of mistake, or lack of accident.
The risk of your client’s testimony being admitted under Federal Rule of Evidence 404(b)
is especially present when your client’s civil case regards the same subject matter as the criminal
proceeding. As such, in this situation a motion to stay the civil action may be used to preserve
your client’s criminal defense.
Staying the Civil Action
As outlined above, complex Fifth Amendment issues arise when representing a client in a
civil matter in light of a pending criminal proceeding. To avoid the difficult decision of whether
your client should assert the Fifth Amendment privilege in the civil action, counsel may move to
stay the civil proceeding.
When making a motion to stay, the movant bears the burden of showing “undue
prejudice…or interference with his constitutional rights.” SEC v. Constantin, 2012 U.S. Dist.
LEXIS 50569 (S.D.N.Y. 2012), quoting Sterling Nat’l Bank v. A-1 Hotels Int’l, Inc., 175 F.
Supp. 2d 573 (S.D.N.Y. 2001). Notably, this burden is difficult to meet. The decision to grant a
stay lies within the discretion of the Court, and it has been characterized as an “extraordinary
remedy.”
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The Courts of the Second Circuit have employed a six-factor balancing test to determine
whether a stay is needed: “1) the extent to which the issues in the criminal case overlap with
those presented in the civil case; 2) the status of the case, including whether the defendants have
been indicted; 3) the private interests of the plaintiffs in proceeding expeditiously weighed
against the prejudice to plaintiffs caused by the delay; 4) the private interests of and burden on
the defendants; 5) the interests of the courts; and 6) the public interest.” Luis Vuitton Malletier,
S.A. v. LY USA, 676 F.3d 83 (2nd Cir. 2012).
The most heavily weighted factor is the first: “the extent to which the issues in the
criminal case overlap with those presented in the civil case.” If there is “no overlap,” then there
is “no danger of self incrimination and accordingly no need for a stay.” Id. Quoting Trs. of
Plumbers & Pipefitters Nat’l Pension Fund, 886 F.Supp.1134 (S.D.N.Y. 1995). Thus, a motion
to stay is more likely to be granted when the criminal and civil cases involve the same conduct,
transaction, or occurrence.
The second factor of the six-part test is also very important. Courts will generally not
grant a stay unless the defendant has been indicted in the criminal action. In most cases, merely
being the subject of a criminal investigation is not sufficient. In analyzing this factor, the Court
examines “whether the criminal proceedings have substantially progressed beyond the
investigatory stage to the filing of formal charges against a particular defendant, so that there is
an imminent likelihood that the defendant will be subject to a criminal proceeding, including a
trial, in the very near future.” In re 650 Fifth Ave. & Related Props., 2011 U.S. Dist. LEXIS
91363 (S.D.N.Y. 2011) (quoting Parker v. Dawson, 2007 U.S. Dist. LEXIS 63068 (E.D.N.Y.
2007)).
Strict adherence to the six factor test is not required. Indeed, the test has been
characterized as a mere “rough guide for the district court as it exercises its discretion.” The
decision to grant or deny the stay must ultimately rest on “a particularized inquiry into the
circumstances of, and the competing interests in, the case.” Luis Vuitton Malletier, S.A. v. LY
USA, 676 F.3d 83 (2nd Cir. 2012).
As such, the outcome of a motion to stay is dependent on the facts and circumstances of
each case. However, the higher the risk of self-incrimination, the more likely the stay will be
granted. Thus, in a case where the defendant has been indicted, and the civil action directly
relates to the criminal proceeding, the civil action will most likely be stayed.

VII. KNOWLEDGE OF THE FOLLOWING ETHICS RULES WILL KEEP THE
LAWYER OUT OF THE HOT SEAT
Client-Lawyer Relationship
Rule 1.4 Communication

38

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which the
client's informed consent, as defined in Rule 1.0(e), is required by these Rules;
(2) reasonably consult with the client about the means by which the client's objectives are
to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer's conduct when the
lawyer knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to
make informed decisions regarding the representation.
Client-Lawyer Relationship
Rule 1.6 Confidentiality Of Information
(a) A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent, the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted by paragraph (b).
(b) A lawyer may reveal information relating to the representation of a client to the extent the
lawyer reasonably believes necessary:
(1) to prevent reasonably certain death or substantial bodily harm;
(2) to prevent the client from committing a crime or fraud that is reasonably certain to
result in substantial injury to the financial interests or property of another and in
furtherance of which the client has used or is using the lawyer's services;
(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of
another that is reasonably certain to result or has resulted from the client's commission of
a crime or fraud in furtherance of which the client has used the lawyer's services;
(4) to secure legal advice about the lawyer's compliance with these Rules;
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved, or to respond to allegations
in any proceeding concerning the lawyer's representation of the client;
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(6) to comply with other law or a court order; or
(7) to detect and resolve conflicts of interest arising from the lawyer’s change of
employment or from changes in the composition or ownership of a firm, but only if the
revealed information would not compromise the attorney-client privilege or otherwise
prejudice the client.
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure
of, or unauthorized access to, information relating to the representation of a client.
Client-Lawyer Relationship
Rule 1.7 Conflict Of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a
lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.

Client-Lawyer Relationship
Rule 1.13 Organization As Client
(a) A lawyer employed or retained by an organization represents the organization acting through
its duly authorized constituents.
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(b) If a lawyer for an organization knows that an officer, employee or other person associated
with the organization is engaged in action, intends to act or refuses to act in a matter related to
the representation that is a violation of a legal obligation to the organization, or a violation of law
that reasonably might be imputed to the organization, and that is likely to result in substantial
injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best
interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the
best interest of the organization to do so, the lawyer shall refer the matter to higher authority in
the organization, including, if warranted by the circumstances to the highest authority that can
act on behalf of the organization as determined by applicable law.
(c) Except as provided in paragraph (d), if
(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that
can act on behalf of the organization insists upon or fails to address in a timely and
appropriate manner an action, or a refusal to act, that is clearly a violation of law, and
(2) the lawyer reasonably believes that the violation is reasonably certain to result in
substantial injury to the organization, then the lawyer may reveal information relating to
the representation whether or not Rule 1.6 permits such disclosure, but only if and to the
extent the lawyer reasonably believes necessary to prevent substantial injury to the
organization.
(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation
of an organization to investigate an alleged violation of law, or to defend the organization or an
officer, employee or other constituent associated with the organization against a claim arising out
of an alleged violation of law.
(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's
actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that
require or permit the lawyer to take action under either of those paragraphs, shall proceed as the
lawyer reasonably believes necessary to assure that the organization's highest authority is
informed of the lawyer's discharge or withdrawal.
(f) In dealing with an organization's directors, officers, employees, members, shareholders or
other constituents, a lawyer shall explain the identity of the client when the lawyer knows or
reasonably should know that the organization's interests are adverse to those of the constituents
with whom the lawyer is dealing.
(g) A lawyer representing an organization may also represent any of its directors, officers,
employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If
the organization's consent to the dual representation is required by Rule 1.7, the consent shall be
given by an appropriate official of the organization other than the individual who is to be
represented, or by the shareholders.
Counselor
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Rule 2.3 Evaluation For Use By Third Persons
(a) A lawyer may provide an evaluation of a matter affecting a client for the use of someone
other than the client if the lawyer reasonably believes that making the evaluation is compatible
with other aspects of the lawyer's relationship with the client.
(b) When the lawyer knows or reasonably should know that the evaluation is likely to affect the
client's interests materially and adversely, the lawyer shall not provide the evaluation unless the
client gives informed consent.
(c) Except as disclosure is authorized in connection with a report of an evaluation, information
relating to the evaluation is otherwise protected by Rule 1.6.
Advocate
Rule 3.4 Fairness To Opposing Party And Counsel
A lawyer shall not:
(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal
a document or other material having potential evidentiary value. A lawyer shall not counsel or
assist another person to do any such act;
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a
witness that is prohibited by law;
(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based
on an assertion that no valid obligation exists;
(d) in pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent
effort to comply with a legally proper discovery request by an opposing party;
(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that
will not be supported by admissible evidence, assert personal knowledge of facts in issue except
when testifying as a witness, or state a personal opinion as to the justness of a cause, the
credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused;
or
(f) request a person other than a client to refrain from voluntarily giving relevant information to
another party unless:
(1) the person is a relative or an employee or other agent of a client; and
(2) the lawyer reasonably believes that the person's interests will not be adversely
affected by refraining from giving such information.
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In Maness v. Meyers, 419 U.S. 449 (1975), an attorney was held in
contempt in a civil trial for advising his client to refuse to produce
subpoenaed material. The lawyer claimed that the demanded material
would incriminate his client. The trial judge based his ruling on a belief
that the Fifth Amendment privilege does not apply to civil actions. The
Supreme Court reversed, holding that a lawyer cannot be held in contempt
for advising a client, in good faith, to assert the Fifth Amendment
privilege in a civil action.



In Carmel v. Lunney, 70 N.Y.2d 169 (N.Y. 1987), plaintiff brought a legal
malpractice claim against defendant law firm alleging, among other
things, that defendants failed to advise him of his privilege against selfincrimination, and the potential criminal consequences of testifying at a
Martin Act hearing. Plaintiff testified at a Martin Act hearing and was
subsequently indicted for various violations, including grand larceny,
scheming to defraud, and conspiracy. The Court affirmed the dismissal of
plaintiff’s Complaint, holding that the plaintiff’s conviction, by plea, of
the Martin Act violations precluded him from recovering civil damages for
legal malpractice.

CONCLUSION
Upon discovering that your client in a civil matter is the subject of a pending criminal
proceeding, the costs and benefits of asserting the Fifth Amendment privilege must be weighed.
If your client chooses to participate in the civil action, they run the risk of self-incrimination, and
of their civil testimony being used against them in the criminal proceeding. However, if your
client chooses to assert the Fifth Amendment privilege in the civil action, an adverse inference
may be drawn against them. As counsel in the civil case, you must determine whether or not
your client will assert his or her Fifth Amendment right at the earliest opportunity, to avoid
prejudicing your client’s defense of the criminal matter. While navigating your client through
these legal matters, stay abreast of your ethical obligations so you do not run into any pitfalls
yourself.
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INTRODUCTION
As if companies – and their in-house and outside counsel, in particular – did not
have enough to juggle in today’s business and regulatory climate, there are whole new
“alternate” or “virtual” universes in the workplace to manage, and they come with their
own unique legal issues. What’s more, most employees are engaged in a whole host of
social media and other online activities – during the work day and after hours – that can
impact your client’s business.
This paper will examine the risks for employers with this surge in online activity,
as well as how far employers can go to regulate and manage such activities. Part I will
dive into the world of avatars and employment law. Part II 1 will examine business risks
to employers from employee social media use, and statutory and other limits on an
employer’s ability to discipline or terminate employees for social media use. Parts III
and IV2 will take an in-depth look at the interplay between the National Labor Relations
Act and employee social media use, and new laws that are safeguarding employee
privacy in the digital age.

1
2

Parts I and II are authored by Michele Ballard Miller (Miller Law Group).
Parts III and IV are authored by Kay Hodge (Stoneman, Chandler & Miller LLP).
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VIRTUAL UNIVERSES – AND EMPLOYMENT RISKS
A.

Virtual Universes and Avatars: What Are They?

What is a virtual universe? It is an online community in for form of a “computer-based
simulated environment through which users can interact with one another and use and
create objects.” Users take the form of “avatars,” which are representations of the
individual users and can be seen by others in the online community. 3 Virtual worlds are
sometimes referred to as “synthetic worlds.”
Avatars are common in the virtual worlds of online gaming, but also are used in
computer conferencing, text-based chat rooms, and similar applications. Depending on
the particular virtual world, avatars choose their form. Some users select avatars that
resemble themselves as they are in real life, but they may choose almost any form, be it
human, animal, vegetable, mineral, or a combination thereof, and the only limit is the
individual’s imagination. A user can customize his or her avatar’s attire, personality,
gender, race, and more.

Communication between avatars can range from text,

graphical icons, visual gesture, sound, and sometimes, forms using touch, voice
command, and balance senses.
A well-known, and one of the first, virtual worlds is Second Life – a 3D online
world imagined and created by its “Residents.” Underlying each Resident is a real
person who represents himself or herself online by an avatar. Residents come from all
over the world and number in the millions,4 with roughly 50-60,000 logins per day.
3

Virtual World, http://en.wikipedia.org/w/index.php?title=Virtual_world&oldid=554916418 (last visited May
20, 2013).
4
Unconfirmed statistics put the current number of Residents at approximately 33 million, with about 12,
000 – 16, 000 new sign-ups per day. Daniel Voyager’s Blog,
http://danielvoyager.wordpress.com/2013/04/02/second-life-statistics-2013-spring-update/ (last visited
May 17, 2013).
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According to Wikipedia, Second Life “Residents can explore the world (known as
the grid), meet other residents, socialize, participate in individual and group activities,
and create and trade virtual property and services with one another.”5 The world uses a
virtual currency, called “Linden Dollars,” which can be converted to real U.S. dollars.
There are some Second Life entrepreneurs and businesses that are making milliondollar (that is, real-world dollar) profits.6 Users include housewives, artists,
programmers, lawyers, firefighters, activists, students, business owners, military
personnel, doctors – and, of course, your employees and colleagues.

B.

Virtual Universes in the Employment Context
In the real human resources world, many employers are putting virtual worlds,

whether Second Life or similar sites such as There.com, to good use, such as for hiring
and conducting employee training and new-hire orientations. Your hiring manager can’t
make it to the job fair? No problem, just send an avatar to do the work. And hiring can
occur without ever actually meeting the applicant, so the interviewer does not have
access to age, race, disability and other information about the candidate that can be
dangerous in the hiring process anyway.

Companies are also setting up virtual

workplaces to meet, hold events, practice corporate communications, conduct training,
and more.
5

Second Life, http://en.wikipedia.org/wiki/Second_Life#Residents_and_avatars (last visited May, 17,
2013).
6
Id. “Linden currency can be exchanged for US dollars or other currencies on market-based currency
exchanges. Linden Lab reports that the Second Life economy generated US$3,596,674 in economic
activity during the month of September 2005 [cite], and as of September 2006 Second Life was reported
to have a GDP of $64 Million [cite]. In 2009 the total size of the Second Life economy grew 65% to
US$567 million, about 25% of the entire U.S. virtual goods market. Gross Resident Earnings are $55
million US Dollars in 2009 - 11% growth over 2008 [cite]. In March 2009, it was revealed that there
existed a few Second Life entrepreneurs who had grossed in excess of US$1 million per year, most
notably Ailin Graef, who is more well known as her avatar, Anshe Chung [cite].” Id.
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But the anonymity and fun/gaming factors that make virtual worlds and
workplaces a boon for employers also pose some genuine risks, particularly because
individuals participating in a virtual world may feel that real-world rules, norms, and laws
do not apply.
Recent psychology studies involving virtual world users may provide some
insight. A 2010 article in Psychology Today posits that the anonymity of virtual worlds
allows users
To be free from social norms, family pressures or expectations they may face in
their personal real world lives (Junglas et. al, 2007). However with this
anonymity, other consequences come into play when you look at the
commitment aspect of identity formation. For example, if an individual creates a
virtual identity that is different from their real life identity, it can take a lot of
psychological effort to maintain the false identity. In addition, one of the two
options will occur, the identities may converge into one, making the virtual and
real identities more true, or the individual may simply toss out the virtual identity,
and start over with a new one. (Junglas et. al, 2007).7
The article goes on to explain that while this anonymity gives users an opportunity to
freely explore their identity, it raises some troubling issues – namely trust, i.e. is the
person who they say they are? – for others in the virtual world.8

Another study

concluded that “virtual worlds are the place to go when real life becomes overbearing or
boring. While in real life individuals hesitate to communicate their true opinions, it is
easier to do so online because they don’t ever have to meet the people they are talking
with (Toronto, 2009).”9

7

Tina Indalecio, Exploring Identity in the Virtual World - Is that REALLY you?, PSYCHOLOGY TODAY,
April 30, 2010, http://www.psychologytoday.com/blog/curious-media/201004/exploring-identity-in-thevirtual-world-is-really-you (last accessed May 20, 2013).
8
Id.
9
Virtual World, http://en.wikipedia.org/w/index.php?title=Virtual_world&oldid=554916418 (last visited May
20, 2013).
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C. Virtual Harassment, Bias and Other Business Risks
Given these psychological profiles of users, it is not surprising that one of the key
employment law risks in the virtual universe is sexual harassment (sometimes referred
to as “e-harassment”), bullying, or even assault. This could be a candidate harassing
an existing employee, or vice-versa. Or, an employee or a third party might post an
offensive image in your organization’s virtual world space where it could be viewed by
an applicant or another employee during a training session. Still other issues could
arise if, for example, a male employee for fun selects a curvaceous, buxom female as
his avatar. Might his female co-workers who are offended by his choice of an avatar
have a hostile work environment claim?
In a May 2006 edition of Second Opinion, a newsletter of Second Life, the
creators acknowledged that harassment and assault are common violations in the
virtual world,10 and the site sets “community standards” warning against harassment,
assault, and other abuses.11

Harassing behaviors may take the form of excessive

instant messaging, verbal abuse, and other unwanted contact, as well as impeding the
movement of avatars. Although the harassment may be taking place in an alternate
world, it may be very real for your organization’s legal purposes.
Another concern is the emerging issue of “virtual bias” – stemming from an
individual’s ability to choose an appearance for their avatar that is different from how
they actually appear. On the one hand, it could be that the virtual workplace holds
10

Dr. Anthony Curtis, Safeguards for Traveling in Second Life,
http://www.uncp.edu/home/acurtis/NewMedia/SecondLife/SafeguardsInSecondLife.html (last visited May
17, 2013).
11
Community Standards, Second Life, http://secondlife.com/corporate/cs.php (last accessed May 20,
2013). For example, the site sets the following community standard regarding harassment: “Given the
myriad capabilities of Second Life, harassment can take many forms. Communicating or behaving in a
manner which is offensively coarse, intimidating or threatening, constitutes unwelcome sexual advances
or requests for sexual favors, or is otherwise likely to cause annoyance or alarm is Harassment.” Id.
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some promise “for leveling the playing field if stereotypes do not manifest in the same
negative ways as they have been shown to do in physical work environment.”12
Perhaps “[a] black female employee who adopts a white male avatar may reap the
benefits of the choice to project a different identity.”13 But it is just as likely that an
employee might complain that they were discriminated against in a virtual world based
on their “perceived” race, religion, or gender – for example, a white employee chooses a
black avatar, and is ostracized in the virtual workplace by co-workers who maybe never
met the real employee face-to-face. Or consider a black worker who adopts a white
avatar and later complains that he suffered discrimination when his co-workers
discovered that his virtual identity did not match their expectations of him outside the
virtual work environment.14
Moreover, in virtual spaces, individuals may engage in what is known as
“flaming” – in other words, “communication errors such as rude outbursts and other
confrontational interaction” – and these incidents “can be as equally degrading to a
corporate culture as face-to-face conflict.”15

Think of flaming as the virtual world

equivalent of bullying.
There are other possible problems, too, stemming either from activities in your
organization’s private virtual space or from an employee’s on- or off-duty activities in a
public virtual world space. An avatar could disclose your company’s secrets, violate
company policy, or violate intellectual property laws. And even your dress code could
come into play if, for example, an employee’s avatar is scantily or otherwise
12

See Natasha T. Martin, Diversity and the Virtual Workplace: Performance Identity and the Shifting
Boundaries of Workplace Engagement, LEWIS & CLARK LAW REVIEW Vol 16:2, p. 628,
http://law.lclark.edu/live/files/11316-lcb162art6martinpdf (last visited May 17, 2013).
13
Id. at 626.
14
Id.
15
Id. at 630.
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inappropriately clothed in the virtual world, in front of real-world co-workers or even
clients.16

D. Proactive Approaches to Avoid Virtual World Employment Risks
Some organizations have taken a proactive approach to avoiding legal risks in a
virtual world. The first to do so was IBM. In 2007, the company issued “Virtual Worlds
Guidelines for Employees,” instructing employees on topics ranging from avatar
appearance and etiquette to protecting the company’s good name, protecting privacy,
handling inappropriate behavior, and respecting confidentiality and intellectual property
agreements. IBM’s current “Social Computing Guidelines” make clear that the
company’s business conduct rules apply to employee behavior in virtual worlds. 17
Here are five best practices for protecting your company’s business and legal
interests in the virtual universe:
1. Let employees know that inappropriate behavior online is as serious as
inappropriate behavior in the “real world” and that all company policies – such
as EEO, harassment, confidentiality, etc. – will apply, and all inappropriate
behavior that is work-related must be reported to the company and to the
service provider (if the conduct is by a third party).
2. Educate employees about intellectual property and confidentiality issues and
the prohibitions on disclosing such information in a virtual world.
16

See Ed Finkel, Will Dress Codes for Workplace Avatars Soon Be the Norm?, ABA JOURNAL, Feb. 1,
2011, http://www.abajournal.com/magazine/article/dress_for_virtual_success/ (last visited May 17, 2013).
The article cites an example of a virtual world dress code problem: “Rozwell remembers attending a
virtual business meeting in which the host's avatar wore an ostentatious array of jewelry and ‘clothing that
needed a bit more coverage,’ she says. ‘That would have been fine if the person were marketing jewelry.
But given that this was a software vendor, it didn't jibe well.’"
17
IBM Social Computing Guidelines, http://www.ibm.com/blogs/zz/en/guidelines.html (last visited May 17,
2013).
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3. Instruct employees not to disclose personal information about any other
employee in a virtual world.
4. Require employees to obtain company authorization before conducting
business on the organization’s behalf in a virtual world, or if it may appear as if
the employee is speaking or acting for or on behalf of the organization.
5. Require that an employee’s avatar – appearance and conduct – be appropriate
to the business activity involved and, depending on the circumstances, that the
employee use a separate business-only avatar rather than his or her personal
avatar.
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II. RISKS OF EMPLOYEE SOCIAL MEDIA USE
A. Business Risks to Employers
During the work day, employees often spend time Facebooking their friends,
Tweeting the latest updates to their followers, or just surfing the web. Though these
activities may decrease productivity, they likely will not result in any additional harm to
the employer.

In more extreme cases, however, employees may harass their co-

workers, reveal confidential company information, endorse products or services without
proper disclosure, or engage in criminal conduct. In such instances, employers face far
greater risks, including the following:


Disclosure

of

sensitive

inadvertently – and

company

sometimes

information.

intentionally –

Employees

reveal

proprietary

may
or

confidential information on a blog, in an email, or on a social networking
site. Consider these examples: In September 2011, a Microsoft executive
fired for Tweeting about upcoming Nokia phone product.

His Tweets

allegedly violated the company’s social media policy, which, in the interest
of preserving Microsoft's rights to protect its innovations through patents,
prohibited employees from disclosing “any new features, functionalities, or
innovations that have not been publicly disclosed or released without first
checking with” management. And in May 2012, the CFO of Francesca’s, a
women’s boutique chain, was terminated after Tweeting about company
financials: “Board meeting. Good numbers=Happy Board” and “Roadshow
completed. Sold $275 million of secondary shares. Earned my pay this
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week.” Such information leaks, malicious or innocent, can be extremely
damaging.


Defamation of co-workers or clients.
defamation

based

on

electronic

Employers may face liability for
communications

disseminated

by

employees. For example, employees can create turmoil by posting rumors,
gossip, or offensive statements regarding their co-workers and supervisors.
Negative comments by management about a departing employee may also
create liability.


Harassment, discrimination, and retaliation: Social networking sites, blogs
and other forms of electronic communication can provide employees with
additional avenues for engaging in inappropriate conduct, during or after
work hours. Employees may vent workplace frustrations by posting
discriminatory statements, racial slurs, or sexual innuendo directed at coworkers, management, customers, or vendors. Cyber-bullying is not just for
school-age children. It can happen among your employees in many forms.
A recent case, Stewart v. CUS Nashville, LLC, provides an example of
workplace retaliation in cyberspace. After a group of employees filed an
overtime action under the Fair Labor Standards Act (“FLSA”), the company
owner and director of operations made negative statements about two of the
employees on a blog and on Facebook: “This particular case will end up
pissing me off cause it is coming from someone we terminated for theft” and
“Dear God, please don’t let me kill the girl that is suing me.” The court held
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that the blog post and Facebook post could be retaliatory under the FLSA
because it could deter the employees from pursuing their claims.18


Reporting requirements for child pornography:

Some states, including

Arkansas, California, Illinois, Missouri, North Carolina, Oklahoma, Oregon,
South Carolina, and South Dakota, have mandatory reporting statutes that
require information technology workers to report child pornography found on
computers they are servicing.19 In cases of child pornography or other
illegal electronic conduct, employers must take particular care to preserve
the evidence for legal authorities.


Federal Trade Commission (FTC) guidelines:

According to FTC Guides

addressing the use of “endorsements and testimonials in advertising,”
employers may face liability when employees comment on their employer’s
services or products on the Internet without disclosing the employment
relationship.20

For example, if an employee Tweets that his employer’s

sushi rolls are the best around, he must do so in compliance with these FTC
guidelines. Failure to do so puts him and the employer on the hook, as both
can be liable if the comment is either false or unsubstantiated. So, if the
sushi rolls are indeed the best around and there are studies or surveys to
show it, there may be no risk of liability.
18

Stewart v. CUS Nashville, LLC, 2013 WL 456482 (M.D. Tenn. Feb. 6, 2013).
See, e.g., Ark. Code § 5-27-604, 325 Ill. Comp. Stat. 5/4.5, Cal. Penal Code § 1165.7, Mo. Rev. Stat. §
568.110, N.C. Gen. Stat. § 66-67.4, Okla. Stat.tit. 21 § 1021.4, S.C. Code § 16-3-850, and S.D. Codified
Laws § 22-22-24.18. In addition, the Appellate Division of the Superior Court of New Jersey has held
“that an employer who is on notice that one of its employees is using a workplace computer to access
pornography, possibly child pornography, has a duty to investigate the employee’s activity, lest it result in
harm to innocent third-parties.” Doe v. XYC Corp., 887 A. 2d 1156 (2005).
20
FTC Guides Concerning the Use of Endorsements and Testimonials in Advertising, 16 CFR § 255
(2009).
19
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Unfair competition laws:

In a lawsuit filed in federal district court in

Minnesota, TEKsystems, Inc., an IT services and staffing company, alleged
that three ex-employees (and one current employee) used LinkedIn to
unfairly compete against it, and breached their non-competition and
non-solicitation obligations, by contacting at least 20 of its contract
employees. TEKsystems contended, for example, that one of the
employees had LinkedIn connections with 16 of its contract employees, and
that she sent electronic messages inviting them to visit her in her new
workplace.21

No ruling was ever issued on the LinkedIn issues as the

parties entered into a stipulated order enforcing the non-solicitation
agreement and requiring the return of TEKsystems’ documents; however,
the case generated tremendous interest as the first case to attempt to sort
out these issues. In another recent case, PhoneDog v. Kravitz, PhoneDog,
an interactive mobile news and reviews resource, sued a former employee
(Noah Kravitz) for ownership of a Twitter account – @PhoneDog_Noah –
that the employee was provided while employed for purposes of posting
product reviews and to promote PhoneDog’s services. The account had
about 17,000 followers. Upon termination of his employment, the employee
changed the Twitter handle and continued to use the account to Tweet to
the same followers. PhoneDog alleged misappropriation of trade secrets,
arguing that the followers were akin to customers. The court refused to

21

TEKsystems, Inc. v. Hammernick et al., No 0:10-cv-00819 (D. Minn., filed March 16, 2010).
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dismiss the claims – and case eventually settled in late 2012, with Kravitz
obtaining ownership of the account.22

B. Disciplining Employees for Misuse of Technology
There are myriad scenarios that may prompt an employer to discipline an
employee for the misuse of technology and social media. The most obvious situation is
when the employee engages in illegal conduct while at work. However, what happens if
the employee is engaging in unlawful conduct outside of work? Or if an employee
engages in legal, on-duty behavior that the employer finds troublesome or annoying?
Consider these examples:


Music retailer HMV received unwanted publicity when the company’s
online marketing and social media planner “live tweeted” a layoff as it was
occurring.

“We're tweeting live from HR where we're all being fired!

Exciting!!!” "There are over 60 of us being fired at once! Mass execution,
of loyal employees who love the brand. #hmvXFactorFiring.”

“Just

overheard our Marketing Director (he's staying, folks!) ask "How do I shut
down Twitter?”23


Applebee’s terminated a waitress who posted on a social media site a
photo of a receipt on which a customer wrote: “I give God 10%. Why do
you get 18?” The customer’s signature/name was legible in the post.
Applebee’s terminated the employee based on violation of its social media

22

PhoneDog v. Kravitz, 2012 WL 273323 (N.D. Cal., January 30, 2012); 2011 WL 5415612(N.D. Cal.
November 8, 2011).
23
See Harry Bradford, HMV Employee Hijacks Company Twitter Account Amid 'Mass Execution' Layoffs,
HUFFINGTON POST, Jan. 31, 2013, http://www.huffingtonpost.com/2013/01/31/hmv-twitterhijacked_n_2591227.html (last visited May 20, 2013).

13

and privacy policies, which prohibited employees from transmitting internal
information or posting identifying information of customers on social media
sites.24


Two former employees of Houston’s restaurant in Hackensack, N.J., sued
in federal court after they were fired for bad-mouthing the restaurant on
MySpace. They set up a private MySpace forum specifically as a forum to
vent about work, and emailed invitations to co-workers.

A supervisor

called a co-worker into his office and asked for the login information, she
handed it over, and that information was passed on to higher level
supervisors, who logged in and viewed the comments. Houston’s alleged
that the online postings violated company policies on professionalism and
having a positive attitude. The plaintiffs contended that the employer’s
unauthorized

access

to

the

forum

violated

the

federal

Stored

Communications Act, as well as their right to privacy under New Jersey
law. A key issue was whether Houston’s management properly obtained
access to the site with the login details it obtained from the co-worker, or
whether the employee who revealed the login information to management
was coerced into doing so. The restaurant was hit with an $18,000 verdict
for unauthorized access.25

24

See Waitress Fired for Posting Note About Tip, USA TODAY, Feb. 1, 2013,
http://www.usatoday.com/story/news/2013/02/01/tip-god-waitress-fired/1884961/ (last visited May 20,
2013).
25
Pietrylo v. Hillstone Restaurant Group, 2009 WL 3128420 (D. N.J. Sept. 25, 2009) (unpublished). See
also, e.g., Pure Power Boot Camp, Inc. v. Warrior Fitness Boot Camp, LLC, 759 F.Supp.2d 417 (S.D.N.Y.
2010); Maremont v. Susan Fredman Design Group, LTD, 2011 WL 6101949 (N.D. Ill, Dec. 7, 2011);
Rene v. G.F. Fishers Inc, 817 F.Supp.2d 1090 (S.D. Ind. 2011).
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Before deciding to take any disciplinary measures against an employee based on
the use or misuse of social media or technology, employers should consider whether
there are legal constraints preventing or limiting such action. Generally, it is not illegal
to look at an employee’s public blog or YouTube video.

But, as the Houston’s

restaurant dispute shows, accessing a private site without permission could raise
serious legal issues. And as HMV and Applebee’s learned, even if a company is within
the law to discipline or terminate a worker, the negative publicity that may follow can
cause the company even more damage than the employee’s initial post.
And, even if an employer legally learns about an employee’s online activities or
conduct, there may be restrictions on what the employer can do with the information
and limitations on actions the employer can take against the employee. Laws that may
apply include:


National Labor Relations Act. The NLRA affords employees – even those
in non-union workplaces – the right to engage in “concerted activity,”
including the right to discuss the terms and conditions of employment
affecting the employee and co-workers. Thus, before disciplining an
employee who, for example, has complained about the employer on
Facebook, an employer should determine if the employee has engaged in
protected concerted activity. (See Section III of this paper for a
comprehensive look at the NLRA and social media.)



Off-duty statutory protections.

Some states, including California,

Colorado, Connecticut, New York, and North Dakota, have enacted
statutory protections for employees who engage in lawful off-duty conduct.

15

For example, the California statute makes it illegal to demote, suspend, or
discharge an employee for lawful conduct occurring during non-working
hours away from the employer’s premises.26 Some off-duty protection
laws contain an exception for material conflicts of interest, such that an
employer could lawfully take action if the employee’s conduct harms the
employer, even if the conduct is otherwise lawful.27 (The California statute
does not contain that exception.) In addition, some states may recognize
a public policy violation for terminating an employee for engaging in lawful
conduct (such as speech) outside the workplace.


Whistleblower laws: Many federal and state statutes contain protections
for employees who “blow the whistle” on corporate wrongdoing. Examples
include the Sarbanes-Oxley Act, the Occupational Safety and Health Act,
the American Recovery and Rehabilitation Act, and the new Dodd-Frank
Wall Street Reform and Consumer Protection Act.



Political activity laws: Some states, including California, Missouri, Nevada
and New York, have laws that prohibit employers from interfering with an
employee’s political activities. The Nevada law, for example, provides that
it is unlawful for an employer to make any rule or regulation prohibiting or
preventing an employee from engaging in politics.



Wage disclosure laws: Some states have enacted laws prohibiting an
employer from disciplining an employee for disclosing or discussing his or

26

01.
27

CAL. LABOR CODE § 96(k). See also, N.Y. LABOR CODE § 201-d; N.D. CENT CODE § 14-02.4See, e.g., N.D. CENT. CODE § 14-02.4-01.
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her wages. Note, too, that taking adverse action in this context could also
amount to a violation of the NLRA, depending on the circumstances.


Constitutional right to privacy: The right to privacy afforded by the U.S.
Constitution does not apply to private employers. However, some state
constitutions, like California’s, have broader protections that do extend to
private employers and employees. Privacy concerns are most likely to
arise when the employee believes the communications are private and the
employer gained unauthorized access to those communications (such as
by pretending to be someone else).28 A recent case illustrates how courts
analyze privacy rights in the social media context. In Roberts v. CareFlit, a
Texas court ruled that termination of employee for Facebook posting did
not violate employee’s state law privacy rights. The employee, who was a
paramedic, had posted on Facebook that she “wanted to slap” a patient
who had needed restraints for transport. A company compliance officer
asked paramedic to consider removing the post; the paramedic did so but
not before a follow-up post stating that sometimes “a patient needs an
attitude adjustment.” The employee sued for invasion of privacy. In
determining whether there was an intentional intrusion on the employee’s
privacy that was highly offensive to a reasonable person, the court refused

28

See Moreno v. Hanford Sentinel, Inc., 172 Cal.App.4th 1125 (App. Ct. 2009) (Coalinga high school
student who posted a negative article about her city and school on MySpace brought an invasion of
privacy action against a newspaper and the high school principal, after the principal submitted the article
to the newspaper and it was published. The court concluded that the defendants’ demurrer to the
invasion of privacy cause of action was properly sustained without leave to amend because the facts
contained in the article were not private and the author publicized her opinions about Coalinga by posting
the article online). See also Konop v. Hawaiian Airlines, Inc. 302 F.3d 868 (9th Cir. 2002).
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to extend a right of privacy under Texas state law to social media posts
involving employment activities.29


Free speech protections: The First Amendment right to free speech does
not apply in the private workplace, but some related state laws apply to
private employers.

For example, Connecticut law prohibits retaliating

against employees for exercising their free speech rights,30 and some
state constitutions contain free speech protections, although many of
these are limited to the public employment context.31


Discrimination and retaliation. In most states and under federal law it is
illegal to discriminate on the basis of a protected classification, such as
race, gender, disability or religion. Some states prohibit sexual orientation
discrimination. Employers also need to be aware of the anti-retaliation
provisions of these laws, particularly in the context of taking action against
an employee who uses online media to oppose an unlawful practice.

The bottom line is that unless an employee’s online activities are illegal, or may be
legal but are directly harmful to your business or a clear violation of company policy,
taking adverse action against the employee poses a high degree of legal risk with
minimal benefit to the employer. There’s also the consideration that adverse action will
subject the employer to unwanted media scrutiny. Unfortunately, there is rarely a clear
answer on the best course of action in this developing area of the law. Thus, in many
cases, employer self-restraint should be considered.

29
30
31

Roberts v. CareFlite, Tex. Court of Appeal 2d Dist., No. 02-12-00105 (Oct. 4, 2012).
CONN. GEN. STAT. § 31-51q.
See Tucker v. Journal Register East, No. 3:06CV00307 (D. Conn. Nov. 7, 2007).
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Here are five suggestions for avoiding problems and finding a legal balance in
connection with employee social media activity:


Have a clear policy regarding Internet and social media use and employee online
communications, both inside and outside the workplace.



The policy should:


instruct employees that they should refrain from engaging in inappropriate
or unacceptable conduct and clearly define those terms;



remind employees that social media postings are public and generally
available for all the world to see;



advise employees to use their best judgment and exercise personal
responsibility when posting on social media;



specify that harassing, discriminatory, obscene, pornographic and
malicious conduct on social media is not acceptable; and



prohibit employees from divulging the employer's confidential information
and trade secrets and require compliance with nondisclosure and
confidentiality obligations; to avoid conflicts with the NLRA, the policy
should define what is meant by confidential information and trade secrets.



Periodically review the policy to ensure that it is in step with the latest legal
developments regarding social media use, and require employees to sign an
acknowledgment of receipt.



Ensure that the policy does not chill or interfere with employee rights under the
National Labor Relations Act (see Section III for more information).
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Consider prohibiting employees from uploading work-related contacts or
customer or employee lists to their LinkedIn or similar account, to avoid unfair
competition issues, and make clear that the employer owns content, screen
names and passwords associated with work-sponsored social media accounts.
For work-related social media accounts, such as on LinkedIn, consider requiring
employees to make their contact lists private.



Caution managers not to act – discipline or terminate – without a thorough review
of the circumstances and the legal issues and protections that may come into
play.



Before taking action, consider whether the employee’s activity may be protected,
including evaluating whether the employee was speaking as a whistleblower or in
some other protected capacity. Be sure that the company can articulate specific,
substantial harm to the employer and/or workplace from the employee’s social
media activity.



Never circumvent privacy tools or use a false identity to gain information.
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III. SOCIAL MEDIA AND THE NATIONAL LABOR RELATIONS ACT
A.

Scope of Employee Rights
1.

Section 7 of the National Labor Relations Act (“NLRA”)

The rights of employees under the NLRA are enumerated in Section 7, which
provides:
Employees shall have the right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own
choosing and to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection, and shall also have the right to
refrain from any or all of such activities except to the extent that such right may
be affected by an agreement requiring membership in a labor organization as a
condition of employment as authorized by section 8(a)(3).
29 U.S.C. § 157.
Section 7 rights are enforced through the prohibition of certain conduct by either
employers or unions called unfair labor practices. Prohibitions on employer conduct are
contained in Section 8(a) of the Act, and prohibitions on the conduct of a labor
organization are in Section 8(b). Each of the requirements will be discussed seriatim.
2. The Right to Engage In Other Concerted Activities
Although the core of the NLRA is to protect the right of employees to unionize,
Section 7 also protects the right of employees to act together as a group without a union
to protect activities unrelated to union organization.32 To be protected under Section 7,
32

See e.g. Mojave Elec. Coop. Inc., 327 NLRB 13, 163 LRRM 1288 (1998), enforced, 206 F.3d 1183
(D.C. Cir. 2000) (employee and co-workers petitioned for injunctive relief against harassment by two
officials of employer’s subcontractor); Brown & Root, Inc. v. NLRB, 634 F.2d 816 (5th Cir. 1981) (refusal
to work in the face of dangerous working conditions); Redwing Carriers, 137 NLRB 1545, 50 LRRM 1440
(1962), aff’d sub nom, Teamsters Local 79 v. NLRB, 325 F.2d 1011 (D.C. Cir. 1962), cert. denied, 377
U.S. 905 (1964) (refusing to cross picket line located at another employer’s place of business); Salt River
Valley Water Users’ Ass’n v. NLRB, 206 F.2d 325 (9th Cir. 1953) (circulating petition to authorize
individual to collect wages allegedly due under Fair Labor Standards Act); Tri-County Transportation Inc.,
331 NLRB 1153, 171 LRRM 1031 (2002) (employer violated Act by definitely laying three employees off
because they, in concert, filed for unemployment benefits during summer recess).

21

the employee activity must be both “concerted” and pursued either for union related
purposes or other “mutual aid and protection.” “Concerted” means that the activity is
undertaken by two or more employees or by one on behalf of others.
Examples of protected concerted activity include:
•

work stoppages33

•

honoring picket lines34

•
•

filing or processing grievances in concert35
protests of racial or other discrimination36

•

employer’s advocating for use of sick time during FMLA leaves37

Examples of concerted activity that is not protected:
•

disparaging employer’s product38

•

disloyalty39

•

releasing confidential information40

•

disruption of work41

33

NLRB v. Washington Aluminum Co., 370 U.S. 9 (1962); LRRM 1005 (2001).
GPS Terminal Services, 333 NLRB No. 121, 168 LRRM 1201 (2001); Cooper Thermometer, 154 NLRB
502, 59 LRRM 1767 (1965).
35
Prime Time Shuttle International, 314 NLRB 838, 147 LRRM 1042 (1994).
36
Franklin Iron & Metal Corp., 315 NLRB 819, 148 LRRM 1246 (1994), enforced, 83 F.3d 156 (6th Cir.
1996) (race); Gatliff Coal Co. v. NLRB, 953 F.3d 247 (6th Cir. 1992) (sex); Vought Corp.-MLRS Sys.Div.,
273 NLRB 1290, 118 LRRM 1271 (1984), enforced, 788 F.2d 1378 (8th Cir. 1986); NLRB v. Magnetics
International, 699 F.2d 806 (6th Cir. 1983), enforcing 254 NLRB 520, 106 LRRM 1133 (1981)(filing and
pursuing Title VII claim protected activity); and
37
Phillips Petroleum Co., 339 NLRB No.111 (2003).
38
NLRB v. Electrical Workers (IBEW) Local 1229 (Jefferson Standard Broadcasting Co.), 346 U.S. 464
(1953) (discharge of employees, who during impasse in collective bargaining, distributed handbill
criticizing the quality of the employer’s programming, etc. upheld for disloyalty to the employer).
39
American Arbitration Association, 96 LRRM 1431, 1433 (1977) (AAA lawfully terminated an employee
who mailed a letter and questionnaire to AAA’s consumers where its, “tone and content constituted
disloyalty to and disparagement of [AAA’s] judgment and capacity to effectively perform its services”).
40
Lafayette Park Hotel, 326 NLRB 834, 159 LRRM 1243 (1998) (divulging private, confidential
information of the employer to those not authorized to receive it).
41
Washington Adventist Hospital, 291 NLRB 95, 131 LRRM 1276 (1988) (discharge of employee for
sending systemwide computer message protecting impending layoffs and criticizing management lawful
because it disrupted the work of 100 terminal users and was in violation of the computer security
agreement the employee signed).
34
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•

sit-down strikes42

•

partial or intermittent strike43

•

advocating for an employee stock ownership plan44

B. Section 8(a)(1) – Interference, Restraint or Coercion of Rights
Section 8(a)(1) makes it an unfair labor practice for an employer “to interfere
with, restrain or coerce employees in the exercise of rights guaranteed by section 7 [29
U.S.C. § 157].”

In addition to independent violations of § 8(a)(1), which will be

discussed in this section of the outline, a violation of any of the other four subsections of
section 8 is also a violation of § 8(a)(1).
The type of conduct that will result in unlawful interference, restraint or coercion
and lawful conduct is often elusive. Contributing to the difficulty of predicting in any
given situation whether it will be lawful or not is the composition of the Board, the
particular Circuit Court hearing the appeal, and the inevitable differences in facts and
circumstances.
In the NLRB’s view motive is not an essential element of a § 8(a)(1) violation. It
follows its “well settled” test that:
interference, restraint, and coercion under Section 8(a)(1) of the Act does not
turn on the employer’s motive or on whether the coercion succeeded or failed.
The test is whether the employer engaged in conduct which, it may reasonably
be said, tends to interfere with the free exercise of employee rights under the
Act.45
42

NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240 (1939).
Yale University, 330 NLRB 246, 162 LRRM 1393 (1999) (withholding of grades by teaching fellows in
effort to obtain recognition of their union was a partial strike and hence, unprotected).
44
Harrah’s Lake Tahoe Resort Casino, 307 NLRB 182, 140 LRRM 1036 (1992) (not protected as it did
not advance interests of employees as employees but only their interests as entrepreneurs, owners and
managers).
45
American Freightways Co., 124 NLRB 146, 147, 44 LRRM 1302 (1959). See, e.g., Correctional Med.
Servs. Inc., 356 NLRB No. 48, 189 LRRM 1454 (2010).
43
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1. Freedom of Speech and Section 8(a)(1)
Section 8(a)(1) violations are frequently asserted in the context of verbal conduct
by an employer.

The starting point of any analysis of verbal conduct begins with

Section 8(c) of the Act which provides that:
The expressing of any views, argument, or opinion, or the dissemination thereof,
whether in written, printed, graphic, or visual form, shall not constitute or be
evidence of an unfair labor practice under any provision of this Act, if such
expression contains no threat of reprisal or force or promise of benefit.
29 U.S.C. § 158(c).
In NLRB v. Gissel Packing Co.,46 395 U.S. 575 (1969), the Supreme Court stated
that the requirements of Section 8(c) “merely implements [sic] the First Amendment.”
However, in Gissel, the Supreme Court made it clear that:
Any assessment of the precise scope of employer expression, of course, must be
made in the context of its labor relations setting. Thus, an employer’s rights
cannot outweigh the equal rights of the employees to associate freely, as those
rights are embodied in § 7 and protected by § 8(a)(1) and the proviso to § 8(c).47
Thus, the Board is frequently called upon to balance an employer’s rights to free
speech and the rights contained in Section 7.
2. Employer Work Rule or Policy
An employer violates Section 8(a)(1) by having a work rule if that rule “would
reasonably tend to chill employees in the exercise of their Section 7 rights.” 48 If the
work rule in question does not explicitly restrict protected concerted activity, then the
Board will find a violation of Section 8(a)(1) if:

46

NLRB v. Gissel Packing Co., 395 U.S. 575 (1969).
Id. at 617.
48
Lafayette Park Hotel, 326 NLRB 824, 825 (1998), enfd. 203 F.3d 52 (D.C. Cir. 1999).
47
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(1)

employees would reasonably construe the language to prohibit Section 7
activity;

(2)

the rule was created in response to union activity; or

(3)

the rule has been applied to restrict the exercise of Section 7 rights. 49

Rules that are ambiguous about whether they apply to Section 7 activity and do not
contain limiting language or context that makes clear to employees that the rule does
not restrict protected concerted activity will be deemed unlawful.50 On the other hand,
rules that clarify and restrict their scope by including examples of illegal or unprotected
conduct so that employees understand the rules do not apply to protected concerted
activity, will not be found unlawful.51
3. Rules Regarding Employee Use of Social Media
Against this backdrop regarding protected concerted activity, the Board has
faced a variety of cases involving employer rules that restrict employees’ use of social
media. In many of these cases, the Board has found the rules are overbroad and
unlawful because they restrict employees’ Section 7 rights.
In May 2012, the Board General Counsel issued an Advice Memorandum
concerning recent social media cases.52 The General Counsel ruled that the following
employer policy provisions unlawful:
(1)

A nationwide retailer’s handbook statement on “Information Security” that
provided:

49

Lutheran Heritage Village-Livonia, 343 NLRB 646, 647 (2004).
University Medical Center, 335 NLRB 1318, 1320-22 (2001), enf. denied in pertinent part, 335 F.3d
1079 (D.C. Cir. 2003).
51
Tradesmen International, 338 NLRB 460, 460-62 (2002).
52
National Labor Relations Board Office of the General Counsel, Memorandum OM 12-59 (May 30, 2012)
(hereinafter “OM 12-59”).
50
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If you enjoy blogging or using online social networking sites such as
Facebook and YouTube (otherwise known as Consumer Generated Media
or CGM) please note that there are guidelines to follow if you plan to
mention [the Employer] or your employment with [the Employer] in these
online vehicles ...
Don’t release confidential guest, team member or company
information... 53
This provision was unlawful because it could reasonably be interpreted as
prohibiting employees from discussing and disclosing information regarding their
employment, which was clearly protected activity. 54
(2)

Instructing employees to make sure their personal internet posts were
“completely accurate and not misleading and that they do not reveal nonpublic company information on any public site.”55

This rule was overbroad because it could reasonably be interpreted to apply to
discussions about and criticism of the employer’s labor policies and treatment of
employees.56
(3)

Instructing employees not to post “offensive, demeaning, abusive or
inappropriate remarks,” and stating that “communications with coworkers
... that would be inappropriate in the workplace are also inappropriate
online.” 57

This rule was overbroad because it covered a spectrum of communications that
would include criticism of the Employer’s labor policies and treatment of employees.58
In addition, it did not specify which communications the Employer would find

53

OM 12-59 at 3-4.
OM 12-59 at 4.
55
OM 12-59 at 6.
56
OM 12-59 at 6-7.
57
OM 12-59 at 8.
58
OM 12-59 at 8.
54
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inappropriate at work, making it ambiguous about the rule’s application to protected
concerted activity.59
(4)

Directing employees not to comment on “legal matters, including pending
litigation and disputes.”60

(5)

Instructing employees to “[a]dopt a friendly tone when engaging online.
Don’t pick fights.”61

(6)

Encouraging employees to “resolve concerns about work by speaking with
coworkers, supervisors, or managers” rather than resorting to “social
media or other online forums” to resolve concerns.62

Notably, many of these policies included “savings clauses,” statements that these
policies would be administered consistently with the requirements of the National Labor
Relations Act.63 These savings clauses are generally not sufficient to cure overbroad
policies that restrict Section 7 rights.
On the other hand, some employer policies were acceptable:
(1)

An Employer’s policy stating that “harassment, bullying, discrimination, or
retaliation that would not be permissible in the workplace is not
permissible between coworkers online, even if it is done after hours from
home and on home computers.”64

This provision would not reasonably be construed to apply to Section 7 activity
because the rule contained a list of “plainly egregious conduct, such as bullying and
discrimination.”65
(2)

An Employer’s policy providing: “No unauthorized postings: Users may
not post anything on the Internet in the name of [Employer] or in a manner
that could reasonably be attributed to [Employer] without prior written
authorization from the President or the President’s dedicated agent.”66

59

OM 12-59 at 8.
OM 12-59 at 10.
61
OM 12-59 at 10.
62
OM 12-59 at 11.
63
OM 12-59 at 12,14.
64
OM 12-59 at 13.
65
OM 12-59 at 14.
66
OM 12-59 at 15.
60
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(3)

An Employer’s policy providing:
“Respect all copyright and other
intellectual property laws ... [I]t is critical that you show proper respect for
the laws governing copyright, fair use of copyrighted material owned by
others, trademarks, and other intellectual property, including [Employer’s]
own copyrights, trademarks and brands.”67

One of the policies reviewed and found unlawful by the Board was from WalMart. In response to the Board’s findings, Wal-Mart revised its social media policy. The
Board reviewed the revised policy and found that Wal-Mart had remedied the problems
with the earlier policy. For instance, the Board stated that the revised policy provided
sufficient examples of prohibited conduct to avoid ambiguity so that employees would
understand that it did not cover activities protected by Section 7.68

67
68

OM 12-59 at 10-11.
OM 12-59 at 19-20.
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IV.

PRIVACY LAWS GOVERNING SOCIAL MEDIA IN EMPLOYMENT

Apart from social media postings by employees that may be considered
“protected concerted activity” under the NLRA, the rise of social media in people’s
private and professional lives has caused a more general concern for employee privacy
in the digital age.

At least eight states – Arkansas, California, Colorado, Illinois,

Maryland, Michigan, New Mexico, and Utah – have enacted statutes attempting to limit
employer access to the social media accounts of their employees and applicants for
employment. Many other states are currently considering legislation that would similarly
address these privacy concerns.
These legislative undertakings come on the heels (and in the midst) of a number
of high-profile cases in which employees were fired, or applicants not hired, because of
their social media postings. The issue perhaps first drew national attention in early
2011, when a Maryland corrections officer revealed that he had been required to
provide his Facebook user name and password as part of his application for
recertification. More recently, the internet was abuzz about the California woman who
was terminated by Cold Stone Creamery for her post-election Facebook rant calling
President Obama the “n” word and hoping for his assassination.
Similarly, in response to the outcry from veterans’ groups, a Massachusetts nonprofit employee was also fired after posting a photograph on Facebook taken on a workrelated trip to the Tomb of the Unknowns, in which she – standing by a sign that reads
“silence and respect” – shows her middle finger and pretends to yell. A Chili’s server
was recently terminated for a Facebook posting in which she warned customers: “Next
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time you tip me $5 on a $138 bill, don't even bother coming in cause I'll spit in your food
and then in your [expletive] face you cheap bastards!!!!!!!!!”
As these and the many other cases in the news demonstrate, employers
routinely search the internet for information on prospective and current employees and
freely use the information gathered in making their employment decisions. Indeed, a
CareerBuilder survey found that as of early 2012 some 40% of employers were
using social networking tools to screen candidates.

According to human resource

software maker TribeHR, in 2011, 42% of companies took disciplinary action based on
their employees’ social media activities, compared with 24% in 2009.
These practices are not surprising:

after all, private employers of at-will

employees have the general authority to terminate employees for any reason that is not
unlawful – good or bad, fair or unfair. Indeed, it would seem to be imprudent – if not
downright negligent – for an employer on the cusp of a hiring decision not to take a
minute to simply search an applicant’s name in Google to see what comes up.
Furthermore, because employers always have the right to ensure that employee work
time is spent working and not wasted on personal matters such as texting, tweeting and
surfing the internet, vetting employees’ social media activity seems all the more
appropriate and necessary.
However, lawmakers are now pushing back. The recent laws are by and large
designed to prohibit employers from requiring that employees or applicants, as a
condition of their employment, provide user names, passwords and other ways for an
employer to access personal information on websites such as Twitter, Facebook and
LinkedIn. The goal is generally to prevent employers from using applicant’s private
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social media activity during the hiring process and from monitoring the off-duty, private
social media activity of employees.69
The new statutes reveal lawmakers’ evident belief in an individual right to privacy
in the personal information available on social media websites. The new laws also
demonstrate a legislative concern over employers accessing social media accounts that
would very often provide them with the ability to gain information regarding an
employee's religion, sexual orientation, marital status, off-duty activities and
associations, which could lead to potential discrimination in the workplace.
The first state to enact such a social media privacy law was Maryland in its User
Name and Password Privacy Protection and Exclusions Act, which took effect in
October 2012.

The Act, with certain limited exceptions related to investigations of

securities fraud and trade secret misappropriation, prohibits employers from:


requesting or requiring that an employee or applicant disclose any user
name, password, or other means for accessing a personal account or
service through certain electronic communications devices;



taking, or threatening to take, certain disciplinary actions for an
employee’s refusal to disclose certain password and related information;
or



failing or refusing to hire an applicant as a result of the applicant’s refusal
to disclose certain password and related information.

The Illinois statute, the Right to Privacy in the Workplace Act, became effective in
early 2013 and prohibits an employer from:


requesting or requiring an employee or applicant to provide any password
or other related account information in order to gain access to their
account or profile on a social networking website; or

69

It should be noted that these laws (at least facially) do not prohibit employers from accessing nonprivate social media content that is generally available to internet users – that is, social media postings
that anyone can access without a password or “friend” status.
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demanding access in any manner to an employee's or applicant’s account
or profile on a social networking website.

Statutory violations exposed employers to actual damages, costs, a criminal
petty offense, and, if willful and knowing, a civil penalty and attorney’s fees.
More recently, in September, 2012, California passed the Employer Use of Social
Media Act. The Act prohibits employers from:


requesting or requiring that employees or applicants disclose social media
log-in credentials;



requesting or requiring that employees or applicants access personal
social media in the employer’s presence;



requesting or requiring that employees or applicants divulge any personal
social media content; or



discharging, disciplining, threatening to discharge or discipline, or
retaliating against an employee or applicant for not complying with any
prohibited request or requirement.

The sole exception to the California law allows employers to request that an
employee divulge social media content if the employer reasonably believes is related to
an investigation of employee misconduct or violation of law. This provision seems to
have been included in response to business sector criticism of Maryland’s and Illinois’
laws, which (at least on their face) prevent employers from accessing social mediabased sources of information even when investigating misconduct such as workplace
violence, unlawful harassment, and improper usage of company computer equipment.
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CONCLUSION
As this paper underscores, employee use of the Internet, including social media,
can put your company’s business interests at risk (e.g. negative publicity, harassment,
or disclosure of trade secrets). And how your company responds to employee Internet
activity, whether on-duty or off-duty, is a tricky business, regulated by a myriad of laws,
both old (e.g. the NLRA) and new (e.g. password privacy laws). To avoid employment
law disputes arising from employee social media use, employers are advised to stay
abreast of this rapidly changing area of the law and to proceed cautiously, weighing the
risks of the employee’s use versus the legal, business and practical risks of taking
action.
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LIABLITY FOR SUDDEN MECHANICAL FAILURE
ON THE HIGHWAY: A CASE IN POINT

I.

PURPOSE AND SCOPE

The purpose of this article is to provide a reference work to the defense attorney retained
to defend a trucking company in a personal injury action caused by a sudden mechanical failure
of its equipment on the highway. The article will focus on the category of case commonly
referred to as a wheel off accident, because of the prevalence and catastrophic nature of this type
of case and the writer’s personal experience in one such case.
A multijurisdictional glossary of wheel off cases, both state and federal, is found at the
conclusion of this article. The cases are illustrative of how the courts have addressed legal
theories, the quantum and nature of proof required to be presented by a plaintiff, and legal
defenses available to the defense in such cases.
II.

INTRODUCTION

On October 23, 1992 the National Safety Transportation Board (NTSB) issued a Safety
Bulletin H-92-102 as a direct result of a “spate of” five truck wheel runoff accidents across the
country in which a total of seven people died. The bulletin recognized the following probable
contributing factors for heavy truck commercial wheel separations:
1.

Wheel separations involving broken studs, lugs or loose nuts most
frequently result from the improper tightening of the nuts or the failure to
retighten the nuts after initial seating of the fasteners.

2.

Under torquing fasteners accounted for 65% of the wheel separations,
while 20% resulted from overtightening

3.

Numerous sources identified the failure to follow proper maintenance
practices as the primary cause of improper tightening of wheel fasteners.

4.

Maintenance manuals utilized by truck and wheel manuals used in the
industry were not uniform in content or presentation.
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The NTSB concluded its advisory bulletin by recommending the development of a
comprehensive service manual to address the above numerous deficiencies.
It should be noted that the NTSB had earlier issued a Comprehensive Special
Investigation Report dated September 15, 1992. Under Section 4 of that report entitled “Wheel
Separation Causes and Potential Solutions” the NTSB made a comprehensive assessment and
evaluation of medium/heavy truck wheel separations. These are but a few examples of findings
contained in the report:
1.

Maintenance problems appear to stem from several causes; the two major
ones being the failure by maintenance personnel to follow recommended
procedures and lack of uniformity in carrier/or maintenance guidelines.

2.

Nuts on spoke and disc wheels must be tightened in a crisscross pattern.
Survey of manufacturers recommended that the lug nuts be initially
tightened using a hand wrench until the nuts are snug followed by use of a
torque wrench to tighten the nuts to the desired torque.

3.

Hub, stud and spoke wheel manufacturers frequently have different
torquing requirements and most manuals have an admonition to seek
advice when torquing requirements conflict.

4.

Large disc wheels generally require from 400 – 550 ft. lb. of torque and
that maximum torque varies between 500 and 550 ft. lb.

5.

Use of a torque wrench is preferred over an air impact wrench. Some air
wrenches deliver more than three times the torque. Over tightening can
overstress studs and damages threads causing lug nut failure.

6.

A wheel inspection should be performed after the vehicle has traveled 50 –
100 miles after maintenance which involves removing the wheels. On the
first trip following the new wheel mounting, parts “seat” and lug nuts
become loose.

Although there are no current, available statistics cited herein regarding wheel off
incidents involving injury and death resulting from commercial truck wheel separations, industry
speculation is that the number has decreased due to the NTSB recommendations and the switch
by many trucking companies from stud piloted to hub piloted wheels for the last fifteen or so
years.
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When wheels come off a commercial truck traveling at a high rate of speed a likely result
is catastrophic injury to the motoring or pedestrian public. Proof of negligence is often required.
Wheel separation may occur for a variety of reasons, including metal fatigue, product failure,
implementation of improper mounting procedures, a failure of periodic maintenance, or the
failure to perform an adequate daily inspection of the vehicle. Establishing the proximate cause
for such a failure may often prove challenging. Because of what some courts and commentators
have characterized as the “unusual nature” of the wheel off genre of case, the doctrine of res ipsa
loquitur has been effectively applied to assist injured plaintiffs in successfully meeting the
burden of proof in such cases.
Potential defenses in wheel detachment cases, depending on the applicability in a given
jurisdiction, may include “the sudden emergency doctrine” or the “sudden mechanical failure”
defense—simply stated, that the mechanical problem could not have been discernable or
anticipated based upon a reasonable inspection of the vehicle.

III.

SUDDEN MECHANICAL FAILURE

A trucking company cannot be held liable for a sudden unanticipated failure of its
equipment during operation of its truck, unless such failure was foreseeable. Negligence must be
proven by direct or circumstantial evidence in order to establish liability. In the instance of a
wheel off accident, the doctrine of res ipsa loquitur may be applicable to establish an inference of
negligence under the proper circumstances. In many jurisdictions, it is then incumbent on the
defendant to present evidence that it was not negligent in the inspection and maintenance of its
vehicle.
Resolution of this issue is typically a question of fact for the jury. Simmons v. Adams,
121 S.E.2d 379 (Va. 1961); Tremper v. Bowman, 307 N.E. 735 (Ill. 1974); Dickord v. Merritt,
182 S.E.2d 886 (S.C. 1971); Mangual v. Berezinsty, 53 A.3d 664 (N.J. 2012); England v. United
States of America, 405 F.2d 862 (5th Cir. 1968); Bentley v. Glissa, 89 F.3d 832 (6th Cir. 1996);
West v. Cross 352 P.2d 427 (Kan. 1960).
IV.

PROOF OF NEGLIGENCE

Proof of negligence is often required in order for a plaintiff to establish liability in the
instance of a sudden mechanical failure as in a wheel off case. The fact that an accident
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occurred, absent the applicability of the doctrine of res ipsa loquitur, requires the plaintiff to
establish the elements of negligence; namely, a legal duty or standard of care, a breach or
violation of that duty, and a showing by a preponderance of the evidence that the breach or
violation of that standard of care proximately caused injury.
A recognized leading treatise stated the rule as follows:
The mere fact that an accident or injury has occurred, with nothing more, is not
evidence of negligence on the part of anyone . . . what is required is evidence,
which means some form of proof; and it must be evidence from which reasonable
men may conclude that, upon the whole, it is more likely that the even was caused
by negligence than it was not.
PROSSER AND KEETON ON TORTS § 39 (5th Ed. 1984); accord Hertz v. Goza, 306 So. 2d
657 (Miss. 1974); Moss v. Wagner, 190 N.E.2d 305 (Ill. 1963); Nichols v. Int’l Paper, 644
S.W.2d 583 (Ark. 1983).

V.

STANDARD OF CARE

Fundamental to proof of negligence in any case is the establishment of a standard of care
which has been violated. This analysis may become complicated in a wheel off case.
Among the difficulties that are confronted in such litigation are:
(1)

Establishment of the proximate cause for the accident. The precise cause for a
wheel disengagement may prove difficult from a forensic standpoint. A bevy of
experts may be necessary to assist in that determination. These may include a
metallurgist, a truck design engineer, an accident reconstructionist, a certified
mechanic, and an individual fully conversant with recommended inspection and
maintenance requirements under the Federal Motor Carrier Safety Regulations
(hereafter FMCSRs) in the establishment of an industry standard.

(2)

The obtainment of historical records establishing repairs and maintenance of the
vehicle.

(3)

Whether company maintenance and inspection standards were adhered to or
violated and thereby proximately caused or contributed to the wheel
disengagement.
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(4)

Whether violations of minimal inspection and maintenance standards under
FMCSR were proximate contributing causes of the wheel off.

The Federal Motor Carrier Safety Administration has promulgated safety regulations
defining standards for commercial vehicle equipment, its inspection, maintenance and repair.
These standards establish minimal standards for the trucking industry. Often internal
maintenance programs prescribed more stringent maintenance requirements ultimately imposing
higher standards for compliance. Adherence to maintenance standards and the formulation of the
standard of care in any given case may ultimately become the subject of expert opinion
testimony.
Because most wheel off accidents have been statistically determined to be caused by the
undertorquing, or overtorquing of lug nuts, analysis usually focuses on whether proper mounting
procedures have been followed in the mounting of the tire. In that analysis, the following
questions should be asked:
(1)

What does a forensic examination of the wheel and its component parts reveal?

(2)

Who was the person or persons that mounted the tire?

(3)

Was that person sufficiently trained in proper mounting procedure?

(4)

What equipment was used in the wheel mounting process?

(5)

Was a torque wrench or impact wrench used in the tightening of the lug nuts?

(6)

Did the individual or individuals mounting the tire apply the correct amount of
torque in tightening the lug nuts in accordance with established company rules or
manufacturers recommendations?

(7)

How many miles had the vehicle traveled since the last scheduled maintenance?

(8)

When was the last repair done on the truck, irrespective of whether it required tire
or wheel maintenance, if a set of tires had to be pulled in order to access the repair
area.

(9)

Did the trucking company delegate the responsibility for maintenance to third
party vendor or was the maintenance done in house with company employees?
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VI.

(10)

Were the lug nuts checked within fifty to one hundred miles of initial tightening
and retorqued to specifications?

(11)

Was a torque wrench or an impact air wrench utilized in the tightening of the lug
nuts?

(12)

Was the torque wrench properly calibrated?

(13)

Were the loose lug nuts detectable by the driver during his pre-trip inspection, i.e.
were visible signs of rust streaks and other issue of looseness detectible during his
walk around before leaving the terminal?

(14)

Who was the last individual to put a lug wrench on the lug nuts?

FMCSRs GOVERNING THE REQUIRMENTS FOR AND MAINTENANCE OF
VEHICLE EQUIPMENT

Specific regulations govern both the requirements for and sufficiency of component part
equipment. The regulations entitled “Parts & Accessories Necessary for Safe Operations,”
which are found, in part, at 49 C.F.R. § 393, cover requirements for a multitude of types of
equipment and should be consulted when a specific component system is suspected of causing an
accident.

VII.

TIRES AND WHEELS

Vehicle tires are subject to the requirements of 49 C.F.R. § 393.75, which reads in part:
(a)

No motor vehicle shall be operated on any tire that (1) has body ply or belt
material exposed through the tread or sidewall, (2) has any tread or sidewall
separation, (3) is flat or has an audible leak, or (4) has a cut to the extent that the
ply or belt material is exposed;

(b)

Any tire on the front wheels of a bus, truck, or truck tractor shall have a tread
groove pattern depth of at least 4/32 of an inch when measured at any point on a
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major tread groove. The measurements shall not be made where tie bars, humps,
or fillets are located; and
(c)

Except as provided in paragraph 9(b) of this section, tires shall have a tread
groove pattern depth of at least 2/32 of an inch when measured in a major tread
groove. The measurement shall not be made where tie bars, humps or fillets are
located.

Specific requirements for “wheels” are specifically provided for under 49 C.F.R. §
393,205, which states:
(a)

Wheels and rims shall not be cracked or broken;

(b)

Stud or bolt holes on the wheels shall not be elongated (out of round); and,

(c)

Nuts or bolts shall not be missing or loose.

VIII. REQUIREMENTS FOR INSPECTION, REPAIR
AND MAINTENANCE
In addition to specific requirements for equipment, the FMCSR requires directives and
standards for inspection, repair and maintenance. 49 C.F.R. § 396, provides specific
requirements for inspection, repair and maintenance.
49 C.F.R. § 396.1 places a broad duty of inspection and maintenance, to-wit:
Every motor carrier, its officers, drivers, agents, representatives, and employees directly
concerned with the inspection and maintenance of motor vehicles shall comply and be
conversant with the rules of this part...
49 C.F.R. § 396.3 requires “every motor carrier shall systematically inspect, repair and
maintain, or cause to be systematically inspected, repaired, and maintained, all motor
vehicles subject to its control.” Additional requirements are “parts and accessories shall
be in safe and proper operating condition at all times.”
49 C.F.R. § 396.11 requires covered drivers to complete at the end of the day a “driver
vehicle inspection report” that identifies the vehicle and lists any defects or deficiencies
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that would affect the safety of the vehicle’s operation or result in a mechanical
breakdown.
49 C.F.R. § 396.13 requires a legible copy of the last vehicle inspection report be carried
in the power unit of each vehicle. Before each trip, a drive must review the last vehicle
inspection report and be satisfied that the vehicle is in safe operating condition.
49 C.F.R. § 396.17, entitled “Periodic inspection,” requires periodic owner-operator
inspection of the vehicle in accordance with the terms of the regulation.
49 C.F.R. § 396.21 details the specific requirements for the content of a written
inspection report and requires that the original or a copy of the inspection report be
retained by the motor carrier for a period of fourteen months from the date of the
inspection report.

IX.

VIOLATIONS OF FMCSRs AS NEGLIGENCE PER SE

The doctrine of negligence per se has been utilized in cases involving alleged violations
of specific statutes or regulations. In a negligence per se case three essential things must be
shown: (1) that the plaintiff belongs to a class that the regulation was intended to protect; (2)
that the plaintiff’s injury is the type the statute was designed to prevent; and (3) that the violation
of the statute was the proximate cause of plaintiff’s injury. Omega Contracting, Inc. v. Tores,
191 S.W.3d 828 (Tex. 2006); Estate of Hazelton Exrel Hester v. Cain, 950 So.2d 231 (Miss.
2007); Whaley v. Perkins, 197 S.W.3d 665 (Tenn. 2006); Brazier v. Phoenix Group Mgmt., 633
S.E. 2d 354 (Ga. App. 2006); Raymaker v. American Family Mut. Ins. Co., (Wis. Ct. App. 2006).
Violations of federal regulations have been held to be a basis for a negligence per se
instruction when the requisite elements of proof have been established. Brandes v. Burbank, 613
F.2d 658 (7th Cir. 1980) (violation of 49 C.F.R. § 392.22 is presumptive negligence); Wallace v.
Ener, 521 F.2d 215 (5th Cir. 1975) (violations of 49 C.F.R. §§ 392.22 and § 393.95 are
negligence per se); Drawn v. Freeman Truck Line, 456 So. 2d 698 (Miss. 1984) (violations of 49
C.F.R. §§ 391.21 and 392.22 are negligence per se); Teal v. E. I. Dupont de Nemours and Co.,
728 F.2d 799 (6th Cir. 1984) (violation of OSHA regulations is negligence per se); Arthur v.
Flota Mercante Gran Scentro Americana, S. A., 487 F.2d 561 (5th Cir. 1973) (violation of
federal safety regulation requiring hand rail on ladder steps to be negligence per se).
The Texas Supreme Court in the case of Omega Contracting, Inc. v. Tores, 191 S.W.3d
828 (Tex. 2006) provides some useful analysis of the refusal to apply alleged violations of
FMCSRs as negligence per se in the context of a wheel off case. In that case, a tractor trailer rig,
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whose tire separated from the tractor unit allegedly caused a wreck involving multiple tractor
trailer rigs. Plaintiffs allege specific violations of FMCSRs relating to inspection and
maintenance of commercial vehicles. Specifically plaintiffs alleged a failure to comply within
FMCSRs 49 C.F.R. §§ 393,205, 396.3(a) and 396.13. The Texas court specifically refused to
apply 49 C.F.R. § 396.205, requiring “nuts or bolts shall not be missing or loose” as an indicator
of negligence per se when it reasoned:
[T]he requirement that lug nuts shall not be “loose” does not put the public on
notice by clearly defining the required conduct because the regulations do not
define the word ‘loose’ nor specify any particular amount of torque.
In this context, the word ‘loose’ is vague and not susceptible to precise meaning.
It does not put the public/or in this case the owners, operators, and drivers of
commercial vehicles on notice of what conduct is prohibited or required.
[C]laimant is correct in observing that we must give ‘loose’ its ordinary definition
of ‘not rigidly fastened or securely fastened,’ but that definition does not make the
regulation any more precise. We hold that section 3963.205(c)’s requirement that
nuts shall not be loose is not an appropriate standard for applying negligence per
se.
Id. at 840.
The court addressed the applicability of §§ 393.3(a), and 396.13 regarding the general
requirement of repair to “systematically inspect, repair, and maintain. . .” the vehicle when it
reasoned:
Likewise, §§ 393.3 and 396.13 simply require a motor carrier to maintain motor
vehicles ‘in safe and proper operating conditions’ and a driver to ‘[b]e satisfied
that a motor vehicle is in safe operating condition.’ Determining what is or is not
safe in these circumstances bears practically no difference from what is or what is
not reasonable. We hold that §§ 393.3 and 396.13 are not appropriate basis for a
negligence per se instruction. The trial court erred by submitting these
instructions to a jury[.]
Id. at 840-41 (citations omitted).

X.

APPLICABILITY OF THE DOCTRINE OF RES IPSA LOQUITUR
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Res ipsa loquitur is a latin phrase meaning “the thing speaks for itself.” PROSSER AND
KEETON ON THE LAW OF TORTS, § 39, at 243 (5th Ed. 1984). When the doctrine is applied,
it relieves plaintiff of the requirement of proving specific acts of negligence and permits the jury
to infer negligence. Typically, the result is that the plaintiff can establish a prima facie case of
negligence and the burden then shifts to the defendant to offer an explanation and evidence to
rebut the inference of negligence created. Whether the doctrine of res ipsa loquitur applies at a
given situation is usually a question of law is determined on a case by case basis. Curtis v. Lein,
239 P.3d 1078 (Wash. 2010); Pacheco v. Ames, 69 P.3d 324 (Wash. 2003).
The doctrine of res ipsa loquitur has been held particularly applicable in cases where a
wheel separated from a commercial vehicle and injured a third party. See D’Amico v. Conguista,
167 P.2d 157 (Wash. 1946); Covey v. W. Tank Lines, Inc., 218 P.2d 322 (Wash. 1950); Swiney v.
Malone Freight Lines, 545 S.W.2d 112 (Tenn. App. 1976); Guerra v. Young Contr. Co., 165 So.
2d 882 (La. App. 1964); Cheung v. Ryder Truck Rental, Inc., 595 So. 2d 82 (Fla. App. 1992);
Neace v. Laimans, 951 F.2d 139 (7th Cir. 1991); Appuzio v. J. Friede Trucking, Inc., 809 A.2d
812 (N.J. Supr. Ct. App. Div. 2002); Holten v. Parker, 224 N.W.2d 139 (Minn. 1974).

XI.

CONCLUSION

Wheel off cases present unique problems for the defense practitioner. The proper
evaluation and successful defense of these cases requires a thorough understanding of the
mechanical parts of a wheel, the proper methodology for wheel mounting and inspection,
relevant legal theories and defenses available in such cases, and the statutes and FMCSRs
regulating wheel inspection and maintenance.
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Glossary of WHEEL OFF Cases
State and Federal
1.

Lenore Kabasinskas v. William R. Haskin, Individually, George W. Wesley, III,
Individually, U.S. Xpress, Inc. and U.S. Xpress Leasing Inc., 2011 U.S. Dist. LEXIS
57446. Wrongful death caused when two wheels fell off left rear tandem axle of a tractor
trailer rig on interstate highway. Daubert challenges vehicle to opinion testimony
regarding causation under 702 F.R.E. were sustained.

2.

Beier v. Int’l Harvester Co. and Cliff Maki, 178 N.W.2d 618 (Minn. 1970). Right rear
dual wheels sheered off when the lugs became loose. Court directed verdict for
defendants – adequate warning in routine mounting manual dismissed. Court also found
evidence that the defendant was negligent in failing to undertake to tighten the lug bolts
during the 10,000 mile checkup.

3.

Hiigel v. General Motors Corp., 525 P.2d 1198 (Colo. Ct. App. 1974). Alleged strict
product liability case for alleged failure to warn. The trial court found that plaintiff’s
failure to apply proper torque to lug nuts caused them to sheer was the proximate cause of
the wheel disengagement.

4.

Apuzzio v. JFEA Trucking, Inc., 809 A.2d 812 (N.J. Supr. Ct. App. Div. 2002).
Defendant tractor-trailer traveling on interstate highway lost wheels – wheels crossed
median, hit automobile traveling in opposite direction – Res Ipsa loquitur Doctrine held
applicable in proof of negligence.

5.

Clayton v. General Motors Corp., 286 S.E.2d (S.C. 1982) Wheel separated from 1975
Oldsmobile. Manufacturer sued for strict product liability theory – Court found no
liability product defect but that damage to the lug bolts and subsequent wheel separation
to be proximately caused by the mechanic’s improper application of torque.

6.

Carrillor v. Boise Tire Co., Inc., 274 P.3d incomplete citation (Idaho 2012). Jury verdict
for plaintiff. Sudden wrongful death resulting from right rear wheel separation expert
testimony that lug nuts over torqued causing broken studs.

7.

Salter v. Westra, 904 F.2d 1517 (11th Cir. 1990). Wheels separated from truck rolled
upon embankment and hit construction worker. Defendant raised the defense of “sudden
emergency” and “mechanical failure or defect”. Jury verdict upheld finding defense
inapplicable finding the cause of the accident to be poor maintenance and failure to detect
loose lug nuts on inspection.
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8.

Golian v. Stanley, 334 S.W.2d 88 (Mo. 1960). Where an award of damages by jury was
affirmed when wheel suddenly came off vehicle. Doctrine of res ipsa loquitur affirmed
inasmuch as wheel coming off a vehicle is an unusual occurrence.

9.

Holten v. Parker, 224 N.W.2d 139 (Minn. 1974). Left rear wheel disengaged when lug
nuts released and bolt was found snapped off causing truck to cross centerline causing
injury to car occupant. Appellate Court held that the trial court erred in instructing jury
of doctrine of “unavoidable accident” and held the jury should have been given a res ipsa
loquitur instruction.

10.

DREJKA v. Hitchens Tire Ser. Inc., 15 A.3d 1221 (Del. 2010). Without warning a wheel
came off a concrete truck because the lug nuts were stripped and struck a car causing
permanent injuries to the occupant. Judgment for the defendant affirmed because there
was no proof of improper inspection or that an inspection would have shown that the lug
nuts were stripped.

11.

Jones v. Babst, 323 So. 2d 757 (Miss. 1975). Left rear wheels of truck came off, causing
truck to turn over on its side, skid down the highway, ignite and burn. Plaintiff tried to
advance strict products liability theory. Improper attachment of the lug nuts was the
factor which caused the accident and not the system design utilized by the manufacturer.

12:

Pontello v. Quartz and Dugas, Inc., 534 S.W.2d 386 (Tex. Civ. App. 1976). Appellate
Court affirmed a jury verdict for the defendant on issue of negligence right rear tire wheel
came off truck and truck came to stop blocking both lanes and oncoming car struck it.
Expert testimony was advanced indicating lug bolts were improperly tightened. The
Court reasoned that there was no evidence presented as to how long such condition
existed.

13.

Hoover v. Montgomery Ward, 528 P.2d 76 (Or. 1974). Negligence and strict liability
action for loss of wheel causing accident and injuries to the plaintiff. Plaintiff alleged
negligence on the part of the defendant in failure to tighten the lug nuts to the lug bolts on
the wheel and failure to inspect the wheel to ascertain if it was properly attached. The
court refused to expand the definition of “dangerously defective product” within the
theory of strict liability to include the negligent installation of a non-defective product.

14.

Ex parte Crabtree Industrial Waste, Inc., 728 So. 2d 155 (Ala. 1988). Wheel came off
moving truck causing injuries to plaintiff. The evidence indicated that no one knew the
cause of the accident. The Alabama Supreme Court held the lower court in error for
applying the doctrine of res ipsa loquitur because the truck had been repaired three days
earlier and the defendants did not therefore have full management and control of the truck
and the time for the relevant period of time.
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15.

Omega Contracting, Inc. v. Tores, 191 S.W.3d 828 (Tex. Civ. App. 2006). Eighteen (18)
wheeler wheels weighing 150 – 200 pounds each separated and cross center line causing
accident and death of one victim, major injuries to another. Evidence established that
wheels fell off because the lug nuts were not securely tightened when the wheels were
installed. Significant discussion of Standard of Care Established under FMCSR and the
application of negligence per se regarding alleged violations of specific Regulations 49
C.F.R. 393.205, 3496.3, and 396.13 regarding defective equipment, and the duty to
inspect.
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I.

INTRODUCTION

The purpose of this paper is to address cutting edge topics facing the trucking industry by
virtue of certain regulations issued by the Federal Motor Carrier Safety Administration
(FMCSA), an agency within the jurisdiction of the Department of Transportation (DOT). Both
this paper, as well as the presentation before the FDCC Transportation Practice Group at the
annual conference in Colorado Springs, will focus on the problem with CSA crash data, the issue
of electronic on-board recorders as proposed by MAP-21, and a timely update on Hours of
Service (HOS) rules which are slated to take effect on July 1, 2013. This paper then exits off the
federal agency highway onto a state road to address regulation by the California Air Resources
Board (CARB) which affects all trucking within the State of California, as well as any trucks
traveling across California.
First, some background on the federal agency which is responsible for the regulations
controlling the interstate trucking industry. The FMCSA was established within the DOT on
January 1, 2000, pursuant to the Motor Carrier Safety Improvement Act of 1999 (49 U.S.C. §
113). The primary mission of the FMCSA is to prevent commercial motor vehicle related
fatalities and injuries. On its website, the FMCSA states the activities of the administration
contribute to insuring safety in motor carrier operations due to strong enforcement of safety
regulations; targeting high-risk carriers and commercial motor vehicle drivers; improving safety
information systems and commercial motor technologies; strengthening commercial motor
vehicle equipment and operating standards; and increasing safety awareness.
A common refrain from the motor carrier industry is the FMCSA is too “heavy handed”
and adopts a “one-size fits all” approach which does not work on the broad spectrum of the
commercial transportation industry. Another frequent complaint by trucking companies is
FMCSA regulations are too onerous and drive smaller trucking companies right out of business.
The topics of this paper and the presentation will focus on certain regulations
promulgated by the FMCSA which have a propensity of surfacing during motor carrier litigated
cases, often high casualty accidents involving 18 wheelers.
II.

CSA AND FAULTY CRASH DATA

The acronym CSA stands for Comprehensive Safety Analysis 2010. CSA was an
initiative to develop more effective and efficient methods to achieve FMCSA’s mission of
improving safety for commercial motor carriers. The primary purpose of CSA is to target high
risk motor carriers and drivers. CSA replaced the “SafeStat” model that previously measured
safety performances. Beginning in the summer of 2010, the FMCSA began a new program of
safety measurement entitled “Behavior Analysis and Safety Improvement Category” (BASIC).
There are seven elements which formulate BASIC. They are as follows:
1.
2.
3.
4.

Unsafe driving
Fatigue driving
Driver Fitness
Controlled Substances and Alcohol
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5.
6.
7.

Vehicle Maintenance
Improper Loading/Cargo Securement
Crash Indicator

The above categories are placed and scored in an algorithmic formula. Once violations
and crashes have been placed into the BASIC and given a weight based on time and severity, the
scores are then adjusted or “normalized” to account for differences. This normalization varies
depending on what is being measured. Some BASICs are normalized based on the number and
type of truck, while others take into consideration the annual vehicle miles traveled to account
for different exposure risks.
Once the scores are normalized, the CSA program then places motor carriers into “safety
event groups” based on the number of inspections and crashes in which the carrier has been
involved. A carrier with no violations within a particular BASIC will not be placed in an event
group. Each carrier that has a violation is then ranked within the safety event group. The carrier
receives a numeric score in each BASIC, which represents its percentile rank in the safety event
group. The scoring is based on the same philosophy as golf; the lower the score the better. A
score of 100 represents the worst performance in the group, and a score of 0 represents the best
score. One carrier in each safety event group will receive a score of 100, and another carrier will
receive a score of 0.
The hallmark flaw within this BASIC system is the fact the crash data is entered without
regard to whether the commercial driver was at fault for the accident. For example, a truck
driver sitting at a red light is rear-ended by a passenger vehicle operated by an intoxicated driver.
As a result of the collision the drunk driver who rear-ended the 18 wheeler dies. Since this is a
reportable crash with an aggravated factor of a fatality, it would result in an extremely high score
within the BASIC against the motor carrier and driver. CSA weighs all crashes equally. A crash
is a crash and data is data. The system is not set up to even remotely take into account whether a
truck driver’s negligence was a substantial factor in causing the collision. The unfortunate result
is that this information, as well as the scores, is available to the inquisitive public such as
insurers of motor carriers, transportation brokers and worst of all, plaintiffs’ attorneys. The
stated purpose of the CSA scores is to be used as a tool to prioritize resources of the FMCSA
and state agencies in targeting high risk motor carriers for audit. However, because of broker
liability cases such as Schramm v. Foster 341 F. Supp. 2d 536 (D. Md. 2004) the scope of CSA
scores has expanded and case law mandates that shippers and brokers should use CSA data in
their carrier selection.
In the summer of 2012, there was a congressional subcommittee hearing specifically on
this issue. Appearing before congress on behalf of the trucking industry was Fed Ex Vice
President of Safety and Maintenance, Scott Mugno, as well as representatives from Gentry
Trailways, C.H. Robinson and Colonial Freight Systems, Inc.
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Scott Mugno issued a press release, speaking not only for his company, but as a
representative of the American Trucking Association. Mr. Mugno’s press release captures the
crux of the issue:
While ATA has been supportive of the objective of CSA, to reduce
commercial motor vehicle crashes, injuries and fatalities, since the
program’s inception, however, ATA has significant concerns with
the program in its current form . . . FMCSA must acknowledge that
CSA scores are often not a reliable predictor of future crash risk.
Second, the agency must confirm that CSA’s highest priority
should be to focus on the least safe carriers. And finally . . .
FMCSA must establish a specific plan to develop and implement
the changes necessary to ensure that the system functions as
intended.
The primary concern from the trucking industry is that CSA crash data is flawed and
unfair. While FMCSA has been reporting it is studying the matter, the agency has been studying
it for almost four (4) years without any discernible results or modifications.
It would seem that a reasonable step in the direction of fairness is to immediately cease
publication of CSA crash accountability scores which are being misused and misinterpreted by
insurers, commercial shippers and aggressive plaintiffs’ counsel. If the information is highly
unreliable then it should not be made available. It would be reasonable for the viewing public,
such as trial judges, to assume the crash accountability scores are accurate since they are
published by a federal agency. This is obviously not the case, and steps should be taken to
remove this information from the FMSCA website completely.
III.

MAP-21 AND ELECTRONIC ON-BOARD RECORDERS

In almost every large truck accident cas,e fatigue is an issue raised by the plaintiff’s
counsel. There is always a demand to review the logs of the driver. By the time of litigation, the
logs may have been lost or accidentally destroyed. There is also a public perception that log
books are manipulated by truck drivers and a driver sometimes maintains two sets of logs.
Although expensive, electronic on board recorders (EOBRs) are available. An EOBR is an
electronic device attached to a commercial motor vehicle which is used to record the amount of
time a vehicle is being driven. Currently, the majority of carriers and drivers use paper based log
books. On January 31, 2011, the FMCSA proposed legislation which contemplates requiring
future electric onboard recorders for all interstate commercial truck and bus companies. The
proposed rule covers interstate carriers that currently use log books to record driver’s hours of
service. This EOBR proposal would affect 500,000 motor carriers in the United States.
The future mandatory EOBR legislation falls within an FMCSA program known as
Moving Ahead for Progress in the 21st Century Act (MAP-21) and provides the FMCSA with
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enforcement tools to remove unsafe operators from America’s highways. MAP-21 involves
three strategic core principles:
1.
To raise the bar for fledgling motor carriers to enter the trucking industry and
operate on roads;
2.
To hold motor carriers and drivers to the highest safety standards to continue
operations; and
3.
To remove the highest risk drivers, vehicles and carriers from America’s
highways and prevent them from operating.
Amongst other safety provisions, MAP-21 directs FMCSA to promulgate new rule
making and implement mandatory electronic onboard records (EOBR) to electronically record
driver’s hours and to eventually phase out paper logs.
The Owner-Operator Independent Driver Association (OOIDA) brought a lawsuit against
the FMCSA seeking review of the regulation mandating future use of EOBRs. The U.S. Court
of Appeals for the Seventh Circuit in August 2011 ruled in favor of OOIDA. The court held the
FMCSA ignored a federal statute that any regulation imposed for the use of monitoring devices
in commercial vehicles must ensure the devices are not used to harass vehicle operators. The
court said that EOBR technology allows the pressuring of drivers to perform at higher levels and
to even drive when tired, and thus vacated the rule.
The eventual implementation of the EOBR timeline is a moving target. However, it is
anticipated that the FMCSA will come out with a next step of proposed rules concerning EOBRs
by September 2013. Following the new proposed rules, it is expected there will be a public
comment period of 60 days. After the comment period, the new rules could be issued in early
2014. Thereafter, the effective date for enforcement of the EOBR mandate is two years after
issuance of the final rule, which would most likely be in 2016.
It is anticipated that the use of EOBRs will someday come to fruition as a mandatory and
standard piece of all equipment on a commercial tractors. It is also anticipated by 2016 EOBR
technology will be in a more advanced state then it is currently. Presently, the cost to install an
EOBR is between $1,500 to $2,000. It is forecasted that with future electronic technology
EOBR’s will become easier to use and more affordable.
IV.

HOURS OF SERVICE

Several weeks before the FDCC Summer Conference at the Broadmoor, on July 1, 2013,
FMCSA’s new proposed Hours of Service Rules are to take effect. The new rules require drivers
to restart the clock on their weekly 60 or 70 hours on-duty period by taking at least 34
consecutive hours off-duty. The FMCSA is also mandating a truck driver take a 30 minute rest
break for every 8 hours of driving time.
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What are the current Hours of Service Rules? In place at this time is a rule which allows
a driver to drive 11 hours and day and to work a total of 14 hours. After the 14 hour day, the
driver cannot begin driving again until he or she has a 10 hour rest period. After 10 hours of rest
the driver may resume driving again, but is restricted to the 11 hours of driving rule.
The proposed 30 minute break must be spent “off duty” and/or in a sleeper berth, but no
matter how it is spent the 30 minutes must be counted as part of the driver’s 14 hour allowance.
The driver does not get 14 hours of on-duty time in addition to the 30 minute break. In essence,
the 30 minute break period takes 30 minutes out of the driver’s 14 available hours. The breaks
will not extend the 14 hour window. The 8 hours includes driving and all other times.
According to the new rule, a driver will have to stop driving once he or she reaches 8
consecutive driving hours and take the 30 minute break. Further, the 30 minutes of rest has to
be consecutive. In order to be counted as a valid break for compliance with the 8 hour/30 minute
rule, the 30 minutes must be logged as “off duty” or “sleeper berth hours.” In other words, the
break time cannot be logged as “on duty” time because it would thus not be a valid break. Also,
in order to be counted as a valid break for 30 minutes the driver must be free of all trucking
obligations and responsibilities
In July 2013, the new 34 hour restart rule comes into effect. A 34 restart can only be
used once every 168 hours (7 days) and anyone using the 34 hour restart must have, as part of the
restart, two periods off-duty time that include the 1 a.m. to 5 a.m. period. Limiting drivers to one
34 hour restart per seven day period has the effect of reducing the maximum time a driver can
work per week from 82 hours to 70. The 34 hour restart rule which includes two 1 a.m. to 5 a.m.
sleep periods will have the largest effect on long range truckers. These truckers who are away
from home for weeks at a time will now be away from home longer, but they will not earn more
money to show for it.
The proposed Hours of Service (HOS) rules have been challenged by the American
Trucking Association (ATA). In March 2013 there was a hearing by the D.C. Court of Appeals.
Because oral argument was in March 2013, it is anticipated that by the time of the Broadmoor
meeting the D.C. Court of Appeals will have issued its opinion concerning challenges to the
proposed Hours of Service rules. At issue is the 34 hour “restart” provision which primarily
affects long range truckers. In its lawsuit which attempts to overturn the 34 hour restart rule, the
ATA argues the provision will overly burden the trucking industry. The ATA also contends the
FMCSA’s studies have overstated and exaggerated the safety benefits of the 34 hour restart rule.
The ATA has also voiced concerns about forcing drivers to start their shifts during the morning
rush hours when the crash risk is higher, as well as the economic impact on businesses that rely
on early morning deliveries, like restaurants and grocer’s perishable food shipments.
In the same suit brought by the ATA, an anti-trucking organization, Public Citizen, also
challenged the new Hours of Service rules, however, from the opposite perspective. In the same
case, Public Citizen contends the FMCSA should have reduced the daily driving limit to 10
hours and eliminated the restart all together. Fifteen Amicus Briefs were filed by trucking
industry organizations supporting ATA’s challenge and opposing Public Citizens’ position. In
April 2013, hoping for the best and preparing for the worse, the ATA issued a Memo to its
members entitled “Preparing for Hours of Service (HOS) changes.” This Memo is available to
6

the general public on the ATA website. The restart and the new 30 minute rest break
requirement will cause significant disruption to the daily procedures of those in the trucking
industry. The memo encourages trucking companies to personally meet with its drivers to
educate the drivers on the new Hours of Service rather than simply rely on blast e-mails or
posted memos in the break room. It is imperative, as the ATA memo discusses, that trucking
companies now, rather than later, plan new routes in order to be within the new Hours of Service
changes. This new routing will have to take into consideration where the truck can be parked
while the driver can rest during his/her 30 minute break period or during the 34 hour restart.
Special attention has to be paid to drivers who currently use the present 34 hour restart rule.
Hopefully, by the time of the FDCC Summer Conference, we will have some direction by the
federal court on Hours of Service.
V.

CALIFORNIA AIR RESOURCES BOARD (CARB)

This paper and presentation will now exit from the Federal Department of Transportation
highway onto the highly regulated state road of California. The heavy arm of the state agency
known as the California Air Resource Board (CARB) reaches all motor carriers doing business
in California, as well as motor carriers running freight across California. It will not be surprising
to find other “green states” such as Oregon, Washington and Vermont to someday enact similar
CARB statutes.
The California Air Resources Board is the “clean air agency” of the State of California.
The stated goals of CARB include obtaining and maintaining healthy air quality, protecting the
public from exposures to toxic air contaminants, and providing innovative approaches for
complying with air pollution rules and regulations. CARB dislikes diesel trucks and especially
old diesel trucks. CARB has enacted legislation which is presently in effect to significantly
reduce particulate matter (PM) and oxides of nitrogen emissions from existing diesel vehicles
operating in California. CARB recognizes that older diesel trucks have little or no emission
controls. The agency also recognizes old diesel trucks were built to last and have longevity of
over 20 years. As a result, CARB has enacted legislation which mandates that all diesel fueled
trucks with a gross vehicle weight rating of 14,000 pounds or higher must comply with the new
diesel emissions regulations. Beginning on January 1, 2012, commercial trucks must begin a
schedule to install exhaust retrofit filters that capture diesel pollutants, or replace older diesel
vehicles with brand new trucks which have PM filters as part of the equipment. The cost to
install a PM filter on an old diesel truck is between $12,000 to $18,000 depending on its
application.
This is a tremendous amount of money to ask a small trucking company to invest on a
tractor which has already substantially aged and depreciated. The logical alternative is to
purchase a new tractor unit, but many companies do not have the capital or credit line to replace
a fleet of aging trucks with brand new tractors. As such, this mandatory CARB regulation has
forced smaller trucking companies out of business in California.
The California Construction Trucking Association has filed suit in federal court
challenging the constitutionality of CARB regulation. The case is now venued in the Ninth
Circuit Court of Appeals. California Construction Trucking Association argues the purpose of
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CARB is improperly based on junk science. The underlying report data was never allowed to be
examined by objective third-party reviewers and is now mostly propaganda perpetuating a huge
deception – a deception that now threatens the existence of many small trucking businesses. The
California Construction Trucking Association is also justifiably concerned that beginning in
2018 CARB will yet again be establishing new regulations, which will cause those involved with
commercial transportation to have to replace their “new” diesel trucks with natural gas powered
vehicles. The Association is also relying on the federal preemption of Federal Aviation
Administration Authorization Act of 1994 (FAAAA). A decision from the Ninth Circuit on this
lawsuit is not anticipated in the near future.
This article on California regulation would not be complete without mentioning
California’s cap and trade program which launched in 2012. California is the only state in the
union which has a cap and trade program. The goal of California’s cap and trade law is to reduce
the overall emissions in California to 1990’s level by 2020. The cap and trade applies to
electricity suppliers, oil refiners, transportation fuel suppliers, and other large consumers of evil
fossil fuels. Under the law, a company or utility must relinquish one allowance per ton of carbon
dioxide or the equivalent in heat trapping gasses it emits each year. The total amount of
allowances is to be equal to the statewide cap and each organization may only emit as much
carbon dioxide for which it has allowances. If it has excess allowances, they can be sold and if it
has a shortage, they can be purchased. From these “free-market” exchanges the price market for
carbon dioxide emissions will emerge.
What proponents of cap and trade legislation will not tell you is California, although it
has a large economy, is a small part of the world economy and its emissions are a tiny fraction of
the worldwide total. California, if it achieves its emission goals, will only have a minuscule
impact on the amount of carbon dioxide and emissions released in the atmosphere, and its
reductions would be completely offset by increases elsewhere such as China.
A conservative legal group, Pacific Legal Foundation, has recently (April 2013) filed a
lawsuit challenging the cap and trade laws because, as argued by the Pacific Legal Foundation,
these laws constitute a tax, and taxes in California require approval by a two-third majority in
both houses by the state legislature. The California Chamber of Commerce has also recently
brought a lawsuit to block the cap and trade program. Notwithstanding the resistance of these
lawsuits, cap and trade continues to march along. The two first sales of the cap and trade
auctions generated $140,000,000 for the state of California. It is unclear as to where this
money will be allocated. Either way, the legislation specifically impacts fuel transport
companies and will generally impact all California trucking companies through higher fuel costs.
VI.

CONCLUSION

The trucking industry, like no other industry, is faced with a tremendous amount of
regulation both at the federal and state levels. Exacerbating this extensive legislation is the
uncertainty regarding when and how the regulations will be implemented. Transportation
defense counsel should have a good working knowledge of new legislation which faces the
trucking industry. It is interesting that many of the new laws governing trucking have been
aggressively challenged by either trade industry groups or by the U.S. Congress. The goal of this
8

article, and the presentation at the FDCC annual meeting at the Broadmoor, is to bring to the
forefront “Hot” trucking topics created by the friction between a free enterprise transportation
industry and burdensome regulation.
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Executive Summary
Was Sandy a hurricane when it made landfall on the East Coast of the United States? The
Governors of New York, New Jersey, and Connecticut did not think so, and declared that
hurricane deductibles did not apply to homeowners insurance. But what about commercial
policies that refer to “Named Storms” or “Named Windstorms”? By the time Sandy made
landfall it was called a Superstorm, a Frankenstorm, or a newly-minted meteorological term,
“post-tropical cyclone.” But was Sandy still a Named Storm for purposes of applying certain
restrictive provisions, such as sublimits and deductibles?
Much of the severe damage occurred because of record-breaking storm surges. Many
commercial property policies define “Named Storm” or “Named Windstorm” to include storm
surge associated with or caused by the storm winds. Many policies also include even more
restrictive provisions if an insured suffers a loss caused by a “Flood,” or even more so if that
flood occurs in a “High Hazard Flood” zone. This part of the discussion will explore issues such
as whether a storm surge is also a “Flood” in order to apply Flood restrictions, regardless of
whether storm surge is also part of a “Named Storm” definition.
These Sandy loss scenarios have placed under the microscope a number of issues regarding how
FEMA designates flood zones, the scope of coverage for losses in High Hazard Flood Zones, and
how an underwriter may perceive differently whether a property should be rated and/or restricted
as a “High Hazard Flood” property.
I.

Was Sandy a “Named Storm” for purposes of applying sublimits and deductibles?

Superstorm Sandy was the largest-diameter Atlantic hurricane on record, with winds spanning
approximately 1,100 miles, twice the diameter of Hurricane Katrina.1 According to a report
prepared by the National Hurricane Center (“NHC”), Sandy caused 72 direct and 87 indirect
deaths in the United States alone, making it the deadliest storm to hit the United States mainland
since Hurricane Katrina in 2005, as well as the deadliest storm to hit the eastern seaboard since
Hurricane Agnes in 1972.2 Sandy was also the second-costliest hurricane in United States
history, with estimated damages totaling $50 billion.3
Sandy formed off the southern coast of Jamaica on October 22, 2012.4 An eye developed early
on October 24, 2012, and at 11:00 a.m. that day, the NHC upgraded Sandy to a hurricane.5
Sandy continued to strengthen as it moved north over Jamaica, reaching its peak intensity as a
Category-3 storm with wind speeds of approximately 115 mph when it made landfall with Cuba
on October 25, 2012.6
1

Sullivan, Brian; Doan, Lynn, “Sandy Brings Hurricane-Force Gusts to U.S. East Coast,” Bloomberg, October 29,
2012.
2
Blake, Eric; Kimberlain, Todd; Berg, Robert; Cangialosi, John; Beven II, John, Tropical Cyclone Report Hurricane Sandy: October 22 – 29, 2012, February 12, 2013.
3
Id.
4
Tropical Depression Eighteen Discussion Number 1, National Hurricane Center.
5
Hurricane Sandy Discussion Number 9, National Hurricane Center.
6
Hurricane Sandy Tropical Cyclone Update, National Hurricane Center.
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Sandy then traveled north over the mid-Atlantic, where hurricanes are typically forced east and
out to sea by the jet stream’s prevailing winds. However, a stalled artic front over Greenland,
and a strong low-pressure system over the North Atlantic merged with Sandy, forcing the storm
west towards the East Coast of the United States.7 Given this meteorologically rare occurrence,
Sandy became colloquially known as a “Superstorm” or “Frankenstorm.”
Notably, at 7:00 p.m. on Monday, October 29, 2012, as Sandy approached the East Coast, the
NHC changed the storm’s official classification to “post-tropical cyclone.”8 Sandy made landfall
at approximately 8:00 p.m. on October 29, 2012, five miles south of Atlantic City, New Jersey,
with sustained winds of 80 mph.9 While redesignated a “post-tropical cyclone” at the time it
made landfall, Sandy was still as strong as a Category 1 hurricane.
In the aftermath of the storm, a number of state authorities declared that hurricane deductibles
would not apply to certain Sandy-related claims, citing the fact that Sandy was redesignated as a
post-tropical cyclone prior to its center making landfall in their respective states.10 However,
these declarations largely applied to homeowners, not commercial policies.
Commercial policies, unlike many homeowners policies, contain “Named Storm” or “Named
Windstorm” deductibles and sublimits. Terms such as “Named Storm” or “Named Windstorm”
are usually defined by the policy to encompass weather events other than hurricanes. Given the
facts surrounding Sandy’s reclassification prior to making landfall, many have asked whether
Sandy was still a “Named Storm” for purposes of applying certain restrictive provisions, such as
sublimits or deductibles.
First, it is important to analyze the specific policy language relevant to a claim as various
policies will often define these types of weather events quite differently. Compare the following
definitions of “Named Storms” or “Named Windstorms:”
Named windstorm shall mean a storm or weather condition that has been declared
by the U.S. National Weather Service or its global equivalent to be a hurricane or
typhoon.
Named windstorm shall mean direct action of wind including ensuing storm surge
when such wind wind/storm surge is associated with, or occurs in conjunction
with a storm or weather disturbance which is named by the National Oceanic and
Atmospheric Administration's (NOAA) National Hurricane Center U.S. National
Weather Service or similar body until sustained wind speeds drop below the
parameters for naming storms.
7

Masters, Jeff; “Why Did Hurricane Sandy Take Such an Unusual Track into New Jersey,” Weather Underground,
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With respect to Named Storms (a storm that has been declared by the National
Weather Service to be a Hurricane, Typhoon, Tropical Cyclone or Tropical
Storm).
The circumstances surrounding Sandy’s reclassification prior to making landfall presents the
following question: Once the NHC officially names a storm, does that weather system remain a
Named Storm throughout its existence, notwithstanding the fact that it may be reclassified or
downgraded throughout its life?
The NHC names a tropical cyclone when it reaches tropical storm strength, with maximum
sustained surface wind speeds of 39 mph. A tropical cyclone is designated a hurricane when its
maximum sustained surface wind speeds reach 74 mph.11 After a cyclone has begun losing its
tropical characteristics and becomes post-tropical, the responsibility of issuing advisories shifts
to the Hydrometeorological Prediction Center (“HPC”). The HPC advisories carry the same
name given by the NHC.12
The NHC first began using the designation “post-tropical cyclone” on May 15, 2010, in order to
maintain consistency with other world meteorological organizations that found the term to be a
more accurate way to describe certain storm systems that were once fully tropical, but which no
longer possessed sufficient tropical characteristics to be considered a tropical cyclone. 13 The
NHC previously designated former tropical cyclones as extratropical, subtropical, and remnant
low.14 Although the terms extratropical, subtropical, and remnant low are still applicable in
certain situations, the term post-tropical cyclone, referred to as a “generic term” by the NHC,
was adopted as a more accurate way to describe former tropical cyclones that had lost either all
or some of their tropical characteristics. The NHC’s definition of post-tropical cyclone states
that extratropical storms and remnant lows are two types of post-tropical cyclones.
A storm’s “tropical” classification is dependent on its source of energy, and is not necessarily a
reflection of the storm’s strength or severity. Tropical storm systems derive their energy from
the evaporation of water from the ocean surface, while mid-latitude cyclonic storms, such as
nor’easters, are fueled primarily by temperature differences in the atmosphere. 15 Although a
tropical weather system is usually stronger than one that is not, a post-tropical cyclone can be
just as powerful, as demonstrated by Sandy.16 17
11
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In a report issued by the NHC just before the center of Sandy made landfall, the NHC warned
that “[l]ittle change in strength is expected prior to landfall,” and that “[e]levated waters could
occur far removed from the center of Sandy.” The NHC also reported that Sandy would bring
hurricane-force winds and storm surge regardless of Sandy’s meteorological classification.18
According to a statement issued by Governor Cuomo on the morning of October 29, Sandy was
already producing hurricane-level storm surge before the center of the storm had even made
landfall.19 The NHC later confirmed that, despite Sandy’s official designation as a post-tropical
cyclone, the storm had brought hurricane-force winds and accompanying storm surges to New
York both before and after its center officially made landfall.20 In fact, hurricane-force winds
extended up to 175 miles from the center of the storm.21 Therefore, it appears that Sandy’s
classification as a post-tropical cyclone was largely a reflection of its source of energy, given the
fact that Sandy was a hurricane-strength storm when it made landfall. Notably, Sandy’s
sustained wind speeds were within the parameters for naming a storm until after the storm made
landfall.
It should also be noted that both the NHC and the HPC used the designation “Post-Tropical
Cyclone Sandy” until October 31 at 5:00 a.m., when the HPC changed its designation to
“Remnants of Sandy.”22 Therefore, it appears Sandy was named, although not as a hurricane or
tropical storm, throughout its life.
Of course, the determination of whether Sandy or some future weather event is classified as a
“Named Storm” will ultimately depend on the relevant policy language and the factual
circumstances surrounding the claim. For example, although storms are officially named when
they become tropical storms, certain policies limit a “Named Storm” to hurricanes or typhoons.
In addition, certain policies do not discuss whether or not a storm previously designated as a
“hurricane” or “typhoon” is still treated as a “Named Storm” under the policy after its scientific
classification has been changed. By comparison, other policies expressly incorporate a wind
speed factor into its “Named Storm” definition. Besides the fact that Sandy was officially named
and designated as a hurricane during its life, the key points will likely include the fact that Sandy
produced wind speeds within the parameters for naming a storm until after the storm made
of rain or snow."); Borenstein, Seth, “Sandy: Losing Tropical Nature, but Gaining Girth,” Assoc. Press, October 30,
2012 ("[Sandy] tipped into the post-tropical category because it has become 'devoid of thunderstorms near the
center,' said Ed Rappaport, deputy director of the NHC. That should mean a storm that is larger in physical
dimensions affecting more people, but with weaker peak winds, meteorologists say.").
17
See National Weather Service Change Notice 10-06 ("Post-tropical cyclones can continue carrying heavy rains
and high winds.").
18
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19
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20
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21
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landfall, and that the term post-tropical cyclone, at least in Sandy’s case, was not a reference to
the storms severity. It appears that Sandy was a hurricane when it made landfall, but for the
storm’s geographic location and source of energy. That said, given the differences in the various
definitions of “Named Storm,” it is unclear how the circumstances surrounding Sandy will play
out in the months and years to come.
II.

Is storm surge also a “Flood?”

Courts have generally ruled that a flood includes storm surge, particularly when the policy
defines “flood” as the overflow of a body of water “whether driven by wind or not.” See e.g.,
Northrop Grumman Corp. v. Factory Mut. Ins. Co., 563 F.3d 777, 784 (9th Cir. 2009) (applying
California law) (“The shipyards, which were covered in up to ten feet of water, unquestionably
experienced ‘an inundation of water over normally dry land,’ and therefore experienced a flood
within the meaning of the excess policy.”); Leonard v. Nationwide Mut. Ins. Co., 499 F.3d 419,
437 (5th Cir. 2007) (applying Mississippi law) (finding that courts have interpreted exclusions
like “flood... whether or not driven by wind” to encompass the peril of wind-driven inundation
by water, or storm surge, for ages”); Tyepker v. State Farm Fire & Cas. Co., 507 F.3d 346, 352
(5th Cir. 2007) (applying Mississippi law) (holding that an exclusion for damages caused by
“flood ...whether driven by wind or not” applied because those “words accurately describe[d] the
influx of water into the [insureds’] home that was caused by the Katrina storm surge.”); Bilbe v.
Belsom, 530 F.3d 314, 316 (5th Cir. 2008) (applying Louisiana law) (“We have repeatedly held
that the term ‘flood’ includes storm surges.”); Arctic Slope Reg’l Corp. v. Affiliated FM Ins.
Co., 2007 U.S. Dist LEXIS 64850, at *21 (W.D. La. Aug. 30, 2007) (applying Louisiana law)
(“[S]torm surge is properly classified as a ‘Flood ....’”); Vanderbrook v. Unitrin Preferred Ins.
Co. (In re Katrina Canal Breaches Litig.), 495 F.3d 191, 223 (5th Cir. 2007) (applying Louisiana
law) (holding that an exclusion for flood applied to damage caused by Hurricane Katrina’s storm
surge and rejecting argument that the peril at issue was instead the negligent design of New
Orleans’ levees);
As succinctly explain by one Louisiana court following Hurricane Katrina, “[n]o decision of this
court or any other of which we are aware endorses the [insured’s] view that storm surge is a
unique meteorological phenomenon not contemplated by water-damage exclusions ....” Bilbe,
530 F.3d at n.1 (citing Leonard, 499 F.3d at 437). Rather, “‘storm surge’ is little more than a
synonym for a ‘tidal wave’ or wind-driven flood,” and “[t]he omission of the specific term
‘storm surge’ does not create ambiguity ...regarding coverage available in a hurricane....” Bilbe,
530 F.3d at 317.
In Pinnacle Entm’t Inc. v. Allianz Global Risks US Ins. Co., 2008 U.S. Dist. LEXIS 108583 (D.
Nev. Mar. 26, 2008), (applying Nevada law) the court held that the water damage caused by
Hurricane Katrina’s storm surge did not constitute a flood. However, the court’s decision in
Pinnacle was based largely on the fact that the policy at issue did not include the phrase “whether
wind-driven or not.” Furthermore, the court’s conclusion was based, in part, on a lateroverturned decision, and at least two federal appellate courts have expressly declined to follow
Pinnacle, suggesting that it was an unpublished aberration. See Six Flags Inc. v. Westchester
Surplus Lines Ins. Co., 565 F.3d 948 (5th Cir. 2009); Northrop Grumman, 563 F.3d at 787.
Therefore, although a court may be more inclined to treat storm surge as flood when a particular
5

policy includes the phrase “whether wind-driven or not,” the lack of such policy language is not
fatal to the argument that storm surge should be treated as a flood for the purposes of applying
sublimits and deductibles.
III.

What deductible and sublimits apply to damage caused by storm surge associated
with a “Named Storm?”

Although courts have generally held that “Flood” as used in a policy includes storm surge, an
additional issue arises when “Named Storm” is defined to include both the “direct action of
wind” and “ensuing storm surge.” In this scenario, the question becomes whether damage
caused by storm surge falls under “Named Storm” or “Flood” for purposes of deductibles and
sublimits. Additionally, some policies contain a “Named Storm Occurrence” or “Weather Cat
Occurrence” provision, which aggregates all damages occurring within 72 hours and arising out
of a single Named Storm.
In Six Flags Inc. v. Westchester Surplus Lines Ins. Co., 565 F.3d 948 (5th Cir. 2009) the Fifth
Circuit found in favor of the insurer, which argued that a Flood sublimit applied to a Hurricane
Katrina claim. The policy at issue in Six Flags defined flood to include all loss or damage
“resulting directly or indirectly from ... inundation of normally dry land areas from the overflow
of inland or tidal waters.” Even though the policy also included a separate per-occurrence
Named Storm deductible, the court found that the per-occurrence Flood sublimit applied:
“It is undisputed that the Six Flags New Orleans theme park is located in an area
designated as Flood Zone A and that Hurricane Katrina was a Named Storm.
Thus, the Flood sublimit applies to limit the non-Commonwealth Excess Insurers’
liability at $2.5 million over the primary-layer insurers’ $25 million policy limit
for loss or damage resulting from flooding caused by, associated with, or
occurring in conjunction with Hurricane Katrina.”
Id. at 956. The excess policies defined a “Weather Cat Occurrence” as “all loss or damage
occurring during a period of 72 consecutive hours which is caused by or results from a storm or
weather disturbance which is named by the National Weather Service or any other recognized
meteorological authority. Storm or weather disturbance includes all weather phenomenon
associated with or occurring in conjunction with the storm or weather disturbance, including, but
not limited to flood, wind, hail, sleet, tornadoes, hurricane or lightning.”
The applicable primary policies in Six Flags contained separate deductibles for Earthquake,
Flood, and Named Storm. However, the excess policies at issue had sublimits for only
Earthquake and Flood. The insured, in effect, asked the court to interpret the excess policies in
light of the insurance plan as a whole, and because there was no sublimit applicable to damage
from a Named Storm, the insured argued that it was entitled to recover the full limits under the
excess policies. The insurers, on the other hand, argued that the Flood sublimit applied to all
flood damage, whether or not it occurred in connection with or was caused by a Named Storm.
The insured relied on language in their policies which demonstrated that Named Storm coverage
included flooding, and that the definition of flood including flooding which occurs as a result of
a Named Storm.
6

The court rejected the insured’s argument that the Named Storm and Weather Cat Occurrence
provisions created a new peril that was not subject to any sublimits. Even though the excess
policies contained a deductible which applied to “the peril of a Named Storm,” the court
explained that this did not mean that the Flood sublimit did not or could not apply considering
that flood was a particular peril included within the definition of Weather Cat Occurrence.
The definition of Weather Cat Occurrence expressly encompassed all loss that occurs within a
72-hour period caused by or resulting from flood, wind, hail, sleet, tornadoes, hurricane or
lightning, associated with or occur in conjunction with a storm named by the National Weather
Service. The court in Six Flags held, “[b]ecause ‘Flood’ is a weather phenomenon within the
definition of a Weather Cat Occurrence, the Flood sublimit applies one time per such occurrence
to limit loss and damage as respects that Flood.” Id.
A different result was reached in Pinnacle Entm’t Inc., v. Allianz Global Risks US Ins. Co., 2008
U.S. Dist. LEXIS 108583 (D. Nev. Mar. 26, 2008). After the insured’s casino was damaged by
storm surge which accompanied Hurricane Katrina, the insurer denied coverage, citing the
policy’s Flood exclusion. The insured argued that the damage was not caused by an excluded
flood, but was rather caused by a Weather Cat Occurrence, which included “all loss or damage
occurring during a period of 72 consecutive hours which is caused by or results from a storm or
weather disturbance . . . include[ing] all weather phenomenon associated with or occurring in
conjunction with the storm or weather disturbance, including, but not limited to, flood, wind,
hail, sleet, tornadoes, hurricane or lightening.” The policy at issue defined flood as “[a] general
and temporary condition of partial or complete inundation of normally dry land areas from . . .
the overflow of inland or tidal waters.”
Because the policy’s treatment of storm surge was unclear, the court in Pinnacle applied the
definition of storm surge provided in Northrop Grumman Corp. v. Factory Mut. Ins. Co., 2007
U.S. Dist. LEXIS 60730 (C.D. Cal. Aug. 16, 2007). The court in Northrop Grumman I
explained that storm surge is a specific type of flooding that is caused by wind. Therefore,
because the policy’s definition of flood did not expressly exclude wind-driven inundations of
water, the court in Pinnacle held that the Flood exclusion did not unambiguously communicate
exclusion for storm surge. The Pinnacle court also explained, “[i]n defining Weather
Catastrophe Occurrence and Flood separately, the [policy] indicates that flood damage associated
with a named storm or weather disturbance is covered as a separate and distinct event from Flood
....” Id. at *17.
However, as mentioned above, it is questionable whether Pinnacle is still good law given that
Northrop Grumman I was later overturned in Northrop Grumman Corp. v. Factory Mut. Ins. Co.,
538 F.3d 1090 (9th Cir. 2008). Pinnacle is also distinguishable in that it dealt with a Flood
exclusion and not a sublimit. Finally, while the Weather Cat Occurrence provision in Pinnacle
was a separately defined peril, the Weather Cat Occurrence provision in Six Flags was included
for the purposes of defining an occurrence.
A different result was also reached in SEACOR Holdings, Inc. v. Commonwealth Ins. Co., 635
F.3d 675 (5th Cir. 2011). In SEACOR, the insured suffered damage caused by Hurricane
7

Katrina’s storm surge, and flood was defined as “waves, tide or tidal water, inundation, rainfall
and/or resultant runoff, and the rising (including overflowing or breakage of boundaries) of
lakes, ponds, reservoirs, rivers, harbors, streams, or similar bodies of water whether wind-driven
or not.” The Flood sublimit applied only if the damage was caused by flood. The policy also
included separate deductibles for certain perils, including Windstorm, Named Windstorm, and
Flood. The Named Windstorm deductible applied to “loss caused directly by the peril of a
Named Windstorm.” Therefore, the court stated that if the damage caused by rain and flood was
caused directly by Hurricane Katrina, then the Named Windstorm deductible would apply.
The insured argued that the proximate cause of all of its damage was a Named Windstorm, and
that therefore, only the Named Windstorm deductible should apply. The insurer, on the other
hand, argued that the Named Windstorm deductible could not apply to damage caused by storm
surge because the definition of Named Windstorm did not include flooding. The insurer also
argued that Hurricane Katrina was a multi-peril occurrence, thereby allowing the Flood sublimit
to apply in cases where there was a Named Windstorm, and that it was entitled to deduct both the
Flood and Named Windstorm deductible amounts.
The court stated that because the policy did not define “loss caused directly by,” the phrase used
in the policy which explained when the Named Windstorm deductible would apply, it would rely
on Louisiana law, which equates “direct loss” to “proximate or efficient cause[.]” Id. (citing
Arias-Benn v. State Farm Fire & Cas. Ins. Co., 495 F.3d 228 (5th Cir. 2007)). The court also
discussed previous decisions in which it was held that windstorm policies may cover damage
from associated heavy rains if the wind was the proximate cause of the damages. The court held
that Katrina’s winds were the proximate cause of the insured’s water-related damage.
The court held in favor of the insured, concluding that Katrina’s winds were the proximate cause
of the insured’s water-related damage. Accordingly, the SEACOR court held: (1) only the
Named Windstorm deductible applied, and not an additional Flood deductible, and (2) the Flood
sublimit did not apply at all.
The court reasoned that if rain and flood damage were “caused directly” by Hurricane Katrina,
the Named Windstorm deductible, which applied “to loss caused directly by the peril of a Named
Windstorm,” would apply to damage caused by wind, rain, and/or flood as a result of Hurricane
Katrina. The policy at issue defined occurrence as “any one loss, disaster or casualty or series of
losses, disasters, or casualties arising out of one event.” According to the court, this policy
language demonstrated that losses caused by multiple perils did not call for the application of
multiple deductibles. The court reasoned that while the insured “may have experienced different
casualties from Katrina’s two perils…under the policy, those losses arose out of one event –
Katrina – and warrant[ed] only one deductible.” Id. at 682.
The court in SEACOR also held that the Flood sublimit did not apply, explaining:
“In Six Flags, we held that when a policy’s Flood definition did not exclude
damage caused by other perils, then the Flood limit of liability could apply,
regardless of whether a hurricane caused the flood. There, the Flood limit applied
on a ‘per occurrence’ basis. We highlighted that the limit did not apply ‘per
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Flood Occurrence’ or ‘as respects the peril of Flood.’ In contrast, here, the Limit
of Liability expressly applies only to ‘[l]oss caused by the peril of Flood.’ Since
we have concluded under the deductible provision that all of SEACOR’s damages
were proximately caused by the Named Windstorm, then those damages cannot
trigger the Flood liability limit because such losses were not caused by the peril of
Flood.”
Id. at 683. The insurer argued that the “inclusion of ‘whether wind-driven or not’ in the
definition of Flood would be meaningless if the Flood Limit of Liability did not apply when
windstorms caused flooding.” Id. In response, the court explained that in “Six Flags, we held
that a reasonable interpretation of similar language ‘is that water driven by wind is Flood—
giving meaning to that provision; however, if that wind-driven Flood is caused by another
covered peril, such as a Named Storm, then the Flood sublimit does not apply.” Id.
The main take away from these decisions is that policy language is key. As an initial matter, it
must be determined whether the definition of “Named Storm” includes flooding or ensuing storm
surge. If so, is “Named Storm” defined for the purposes of explaining what constitutes an
“occurrence,” or is “Named Storm” defined as a separate and distinct peril? A third important
factor in this analysis is whether the definition of “Flood” excludes storm surge.
Generally speaking, if “Named Storm” is defined for purposes of setting forth an “occurrence,”
as opposed to a separate and distinct peril, and the “Flood” definition does not specifically
exclude storm surge, then there is a basis to apply the Flood sublimit/deductible to that portion of
the loss caused by storm surge.
With regard to New York and New Jersey specifically, the states most affected by Sandy, one
court applying New York law held that the efficient proximate cause analysis is limited to the
application of exclusions and has no bearing on determining what sublimit would apply. The Hit
Factory, Inc. v. Royal Ins. Co. of Am., 2005 U.S. Dist. LEXIS 19050 (S.D.N.Y. Aug. 26, 2005).
This reasoning, however, does not apply where the issue is which sublimit applies when two
perils contribute in a sequence to bring about a single loss. If a proximate cause analysis were to
apply, New York courts interpret proximate cause to mean the efficient physical cause of the loss
and will not trace events back to their metaphysical beginnings. See Album Realty Corp. v.
American Home Assurance Co., 80 N.Y.2d 1008 (N.Y. 1992). In addition, New York courts
generally uphold anti-concurrent lead in language. See ABI Asset Corp. v. Twin City Fire Ins.
Co., 1997 U.S. Dist. LEXIS 18265 (S.D.N.Y. Nov. 18, 1997) (“New York courts have
interpreted an ‘anti-concurrent cause clause’ to mean that where a loss results from multiple
contributing causes, coverage is excluded if the insurer can demonstrate that any of the
concurrent or contributing cause are excluded by the policy.”); see also Molycorp. Inc. v. Aetna
Cas, & Sur. Co., 431 N.Y.S.2d 824, 825 (1st Dep’t 1980) (finding that an excluded peril must be
“proximately related” to the damage in order to give effect to the phrase “contributed to or
aggravated by” because “Plaintiff’s construction would eliminate from the exclusion the words
‘contributed to or aggravated by’ and would limit the exclusionary clause to a case where
damage was caused solely by surface water, contrary to the terms contained in the exclusion.”);
Great N. Ins. Co. v. Dayco Corp., 637 F. Supp. 765, 780 (S.D.N.Y. 1986) (applying New York
law) (“The employee infidelity provision in Great Northern's insurance policy merely states that
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it excludes losses ‘caused by or resulting from’ an employee’s dishonest act. If Great Northern
had intended to exclude a loss where an employee’s dishonest act was only a contributing factor,
it could have drafted the exclusion to cover this situation.”); Kula v. State Farm Fire & Cas. Co.,
628 N.Y.S.2d 988 (4th Dep’t 1995) (holding that New York law does not prohibit using anticoncurrent causation language to contract around the default legal rules of proximate
causation).23
When applying New Jersey law, courts will generally permit recovery “where the insured risk
was the last step in the chain of causation set in motion by an uninsured peril, or where the
insured risk itself set into operation a chain of causation in which the last step may have been an
excepted risk.” Franklin Packaging Co. v. Cal. Union Ins. Co., 171 N.J. Super. 188, 191 (App.
Div. 1979). Further, New Jersey courts have upheld anti-concurrent cause wording in
exclusions, such that coverage is precluded when the proscribed peril acts concurrently or in any
sequence with the excluded event to produce the loss. See, e.g., Assurance Co. of Am., Inc. v.
Jay-Mar. Inc., 38 F. Supp. 2d 349, 354 (D.N.J. 1999) (where clause stated that damage was
excluded “regardless of any other cause or event that contributes concurrently or in any sequence
to the loss,” court explained: “In New Jersey, there is no statutory requirement that insurers
provide coverage in accordance with the ‘efficient proximate cause’ doctrine, nor has the New
Jersey Supreme Court adopted the doctrine and determined that insurers cannot contract around
it.”).
IV.

FEMA, the National Flood Insurance Program, and Flood Zones

These Sandy loss scenarios have placed under the microscope a number of issues regarding how
FEMA designates flood zones, the scope of coverage for losses in High Hazard Flood Zones, and
how an underwriter may perceive differently whether a property should be rated and/or restricted
as a “High Hazard Flood” property.
In addressing this issue, it is important to keep in mind that the various flood zones were created
primarily for insurance rating purposes in connection with the issuance of insurance policies
under the National Flood Insurance Program (“NFIP”). The NFIP is a program created by the
United States Congress through the National Flood Insurance Act of 1968. The program enables
property owners in participating communities to purchase insurance protection from the
On May 17, 2013, New York State Assemblyman Phil Goldfeder introduced a bill which would limit the use of
anti-concurrent causation clauses. The summary of bill A-07455 states, “[t]his bill would prohibit an insurance
company from denying a claim that would normally be covered because a flood that is not covered or is specifically
excluded under the policy occurred at the same time or contributed to the loss. The bill also clarifies that an insurer
is not obligated to pay for any loss caused by the flood that is not covered or is excluded under the policy.”
Contrary to some reports, the bill would not outlaw anti-concurrent causation clauses, but would, however, specify
that where there is both excluded flood damage and covered damage, such as wind damage, the insurer would pay
for the covered portion of the damage and not for the excluded flood damage. The bill was passed by the New York
State Assembly on June 4, 2013, and is currently pending in the New York State Senate.
23

Although the bill’s “justification” section refers to Sandy claim denials based on anti-concurrent causation clauses, it
will be difficult to argue that the bill should be applied retroactively. Under New York law, “[i]t is a fundamental
canon of statutory construction that retroactive operation is not favored by courts and statutes will not be given such
construction unless the language expressly or by necessary implication requires it.” Majewski v. Broadalbin-Perth
Cent. Sch. Dist., 696 N.E.2d 978, 980 (N.Y. 1998).
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government against losses from flooding. The insurance is mandatory for homeowners with a
federally backed mortgage if they live in an area subject to flooding. This insurance is designed
to provide an insurance alternative to disaster assistance to meet escalating costs of repairing
damage to buildings and their contents caused by floods.24 Participation in the NFIP is based on
an agreement between local communities and the federal government which states that if a
community will adopt and enforce a floodplain management ordinance to reduce future flood
risks to new construction in Special Flood Hazard Areas, the federal government will make flood
insurance available within the community as a financial protection against flood losses. FEMA
administers the program, but the insurance is sold through nearly 90 private insurance
companies.
As part of the NFIP, FEMA identifies flood hazard areas throughout the United States which are
identified on a community’s flood insurance rate maps (“FIRM”). Several areas of flood hazards
are identified on these maps. One of these areas is the Special Flood Hazard Area (“SFHA”),
which is defined by FEMA as land that would be inundated by a flood with a 1% chance of
occurring in a given year.25 According to FEMA, there is a 26% chance of flooding occurring in
homes located in a SFHA during the term of a 30-year mortgage.
The Code of Federal Regulations specifies SFHA may be designated as Zone A on the FIRM,
then, after detailed ratemaking has been completed by FEMA, Zone A is further refined into
areas designated on the FIRM as Zone A, Zone AO, Zone AH, Zones A1-A30, Zone AE, Zone
A99, Zone AR, Zone AR/AE, Zone AR/AO, Zone AR/A1-A30, Zone AR/A, Zone V, Zone VE,
and Zones V1-V30.26 The most common SHFA zones identified on the FIRM are A, AO, AH,
AE, VE, and V.27 44 C.F.R. § 64.3 further defines the various flood zones that are listed on the
FIRM. For instance, Zone A is defined as an “area of special flood hazard without water surface
elevations determined.” Flood zones A1-30 and AE are defined as an “area of special flood
hazard with water surface elevations determined.” Flood Zone V is defined as an “area of
special flood hazards without water surface elevations determined, and with velocity, that is
inundated by tidal floods (coastal high hazard area).”
As defined by FEMA, Zones A, AE and V are all SFHA’s, i.e., each is an “area that will be
inundated by the flood event having a 1-percent chance of being equaled or exceeded in any
given year.” The difference in the categorization of Zone A and Zone AE is that Zone A does
not reflect base flood elevations, whereas Zone AE includes a more detailed flood analysis that
has been done to determine base flood evaluations in certain areas. Zone A are generally areas
of minimal development where the risk of property damage is relatively low. If there is, or will
be, development in an area, FEMA will use a more detailed designation for Base Flood
Elevations (“BFE”), such as Zone AE.
V zones represent coastal areas subject to damaging wave effects with waves equal to or greater
than three feet during a base flood, whereas the A zones are in coastal and riverine areas subject
to flooding during a base flood with waves less than three feet. As coastal locations, V zones are
24

Federal Emergency Management Agency, A Unified National Program for Floodplain Management, March 1986.
Federal Emergency Management Agency, “Flood Zones: Definition/Description.”
26
Id.
27
Federal Emergency Management Agency, “Coastal Mapping Basics.”
25
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exposed to a much greater risk than A zones and therefore are subject to more stringent building
requirements and higher flood insurance rates than other zones shown on the FIRM.
V.

Applicability of Flood Zone Subcategories

Despite the specificity provided by FEMA with regards to individual flood zones, questions still
have been raised as to whether the terms in an insurance policy such as “Flood Zone A & V”
include all subsets, such as Flood Zones AE, A1-A30, etc.
In this regard, the Code of Federal Regulations defines SFHA as:
“The land in the flood plain within a community subject to a 1 percent or greater
chance of flooding in any given year. The area may be designated as Zone A on
the FHBM. After detailed ratemaking has been completed in preparation for
publication of the flood insurance rate map, Zone A usually is refined into Zones
A, AO, AH, A1-30, AE, A99, AR, AR/A1-30, AR/AE, AR/AO, AR/AH, AR/A,
VO, or V1-30, VE, or V. For purposes of these regulations, the term “special
flood hazard area” is synonymous in meaning with the phrase “area of special
flood hazard”.28
This definition supports an argument that the various “A” and “V” zones are subsets of a larger
“Zone A.” By stating that Zone A is “refined into” the various zones listed above, the definition
suggests that the other A zones, and even zones VO, V1-30, VE, and V, are subsets or divisions
of the broader term “Zone A.”
Some courts that have addressed flood zones have held that insurance policy provisions
regarding “Zone A” are ambiguous as to whether it included property located in Flood Zone V or
AE.
One case discussing these flood zone definitions appears to support the position that various “A”
and “V” zones can be considered subsets of a broader Zone A. The court in Sylvania Gardens
Apts. v. Legion Ins. Co., 2001 Phila. Ct. Com. Pl. LEXIS 67, n.5 (Pa. C.P. Feb. 14, 2001)
explained: “Under [44 C.F.R. § 59.1], both Zone A and Zone AE paradoxically can be
considered subzones of Zone A. Thus, [44 C.F.R. § 59.1] includes two possible definitions of
‘Zone A’: ‘Superzone A,’ which is composed of Zone AE and other subzones, and ‘Subzone A,’
which, along with Zone AE, Zone V and others, is encompassed within Superzone A. The usage
in [44 C.F.R. § 64.3(a)(1)] comports with the definition of Subzone A.” It should be noted that
the terms “superzone” and “subzone” do not appear in either 44 C.F.R. § 59.1 or 44 C.F.R. §
64.3. Therefore, it appears that these are terms used by the Sylvania court to distinguish between
the two different Zones A referred to in 44 C.F.R. § 59.1. The Sylvania court held:
“Under the Policy, the modified deductible applies to ‘Zone A’ and ‘Zone V.’ As
noted, ‘Zone A’ can be read as either Superzone A or Subzone A. If Zone A in
this context means Superzone A, then mentioning Zone V would be redundant, as
Superzone A includes Zone V. If, however, Zone A means Subzone A, the higher
28

44 C.F.R. § 59.1
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deductible would apply to Subzone A and Zone V only and not to any of the other
components of Superzone A. As a result, it is more reasonable to conclude that
the Policy refers to Subzone A and does not cover Zone AE or the other
components of Superzone A.”
Id. at n.6; but see Perdido Sun Condo. Assoc. v. Nationwide Mut. Fire Ins. Co., 545 F. Supp. 2d
1225 (N.D. Fla. 2008). (“There are, however, important differences between property that is
classified as Zone A versus Zone V. [The insurer] states, and submits evidence in support that
[the insured] has not refuted, that annual premiums are generally greater in Zone V because this
zone pertains to high hazard areas that are the most susceptible to being inundated by tidal
floods.”).
The court in Rainbow U.S.A. Inc. v. Nutmeg Ins. Co., 612 F. Supp. 2d 716 (E.D. La. 2009) held
that the phrase “Flood FEMA Zone A & V and any sub zones thereof” was ambiguous in light of
the fact that that previous policies more specifically stated that the insurer would “not be liable
for flood at any location wholly or partially located within the 100 year flood plain as determined
by the Federal Emergency Administration (FEMA). The 100 year flood plain is indicated on the
flood insurance maps or flood hazard maps as zones A or V or any subdivision thereof, to
include but not limited to zones AO, AH, AE, A99, A1 through A30, AR, VO, VE, V1 through
V30.” Id. at 731 Given that these earlier policies “used much clearer and more explicit language
to specify the particular flood zones subject to the exclusions,” the court held that there was a
material question of fact as to the meaning of the term “sub zones,” which was not defined by
FEMA, as well as the parties’ intent in changing its previous policy language in favor of this
term. Id.
If a court were to determine that a provision referring to one or more flood zones is ambiguous,
the court could look to extrinsic evidence of the parties intent. For example, in Hartford Fire Ins.
Co. v. WSR Corp., No. 99-6120, 2000 WL 974328, at *5 (E.D. Pa. July 14, 2000), the court
looked at parol evidence, including correspondence between the underwriter and broker that
another property located in Zone AE was excluded as Zone A, and concluded that “both parties
understood that Flood Zone AE was encompassed in Flood Zone A, or at least was excluded by
the Hartford Policy.”
VI.

Structures Partially Located Within a High Hazard Flood Zone

An additional issue arises when insured structures are located within two or more flood zones,
which raises the question of which flood zone should be used for determining coverage under the
policy.
In issuing a NFIP policy, FEMA looks at the location of the “structure” to be insured. FEMA
regulations define “structure” as “a walled and roofed building...that is principally above
ground...” With respect to “structures,” if any portion of the structure is located in a flood zone,
FEMA considers the entire structure to be located in that flood zone. Specifically, FEMA’s
Standard Flood Hazard Determination Form provides that “if any part of a building or mobile
home is within the Special Flood Hazard Area (SFHA), the entire building or mobile home is
considered to be in the SFHA.” Additionally, FEMA’s Flood Insurance Manual provides that
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buildings located in more than one flood zone must be rated using the more hazardous zone.
Applying these FEMA provisions, a building located 90 percent inside of Zone A but only 10
percent inside of Zone V would still receive a Zone V rating. Finally, it should be noted that,
based on the foregoing provisions, FEMA looks at a structure, and not the land on which the
structure is situated for the purposes of determining the applicable flood zone.
In Perdido Sun Condo. Assoc. v. Nationwide Mut. Fire Ins. Co., 545 F. Supp. 2d 1225 (N.D. Fla.
2008), the insured’s condominium was originally designated by FEMA to be within Flood Zone
A11. FEMA later reinspected the property and determined that it was in the higher-risk Zone
V20. Despite the change in flood zone rating, the insurer continued to assess premiums based on
the Zone A11 classification. Following a flood loss caused by Hurricane Ivan, an NFIP
representative inspected the property and concluded that the bottom floor of the building was in a
VE Zone, and therefore, no coverage would be available for damaged machinery located on this
level. The insurer adjusted the claim in accordance with the report and refused payment for
losses that occurred within the VE Zone.
The insured argued that the A11 Zone should have been “grandfathered in” under the FEMA
“grandfather rules” and that the insurer was responsible for covering losses to the entire building
because the insurer continued to accept premiums based on the A11 Zone even after FEMA
reclassified the property. In rejecting these arguments, the court explained, “[t]he [grandfather]
rules only permit a qualified policyholder to retain the benefit of the lower premium rate
assessed under its prior FIRM classification even though a new FIRM would otherwise result in
the policyholder's being charged a higher premium; nothing in the rules states or implies that the
policyholder may have its flood losses adjusted under the prior FIRM classification.” Id. at
1232.
Although this decision relates to the FEMA “grandfather rules” where a flood zone is changed,
Perdido offers some support for the proposition that different coverages can apply depending on
what zone a portion of the building may be situated in.
Finally, although FEMA provides guidance regarding individual structures that straddle flood
zones, in many instances, insured locations may have multiple buildings in various flood zones.
This can create a number of issues considering underwriters do not generally assess a location on
a structure-by-structure basis. Given FEMA’s treatment of individual structures that are in
different flood zones, it would be reasonable to extend this rationale to insured locations, treating
that location as being with a high hazard flood zone if any part of the insured property is located
therein. That said, an insured would likely argue that different coverages should apply
depending on what zone a portion of the insured property is located in, citing Perdido.
Two developments over the past year should be kept in mind when considering the various flood
zone implications discussed above. The first major development occurred in July 2012 when the
Biggert-Waters Act was signed into law. Biggert-Waters extends the NFIP until September 30,
2017, and phases in actuarial (cost-based) rates by increasing premiums 25% per year for certain
second homes, flood-damaged properties that have received flood payments equal to or
exceeding fair market value, business properties, and properties that have had severe repetitive
losses. The law also eliminates flood insurance subsidies for homeowners, as well as the
14

practice of “grandfathering”- allowing a property to maintain its current flood insurance rate
because it was built in accordance to previously established standards. By eliminating the
grandfathering clause, homeowners who built in compliance to prior codes will be faced with
higher flood insurance rate hikes as their communities are re-mapped. The reason for the
increase is to stabilize the National Flood Insurance Program, which is roughly $27 billion in
debt.29
The second major development concerns the modification of Base Flood Elevations (“BFE”) by
FEMA. BFE’s are water levels expected in Special Flood Hazard Areas for a one-percentannual chance flood event. In December 2012, FEMA released Advisory Base Flood Elevations
(“ABFE’s”) for regions affected by Hurricane Sandy for the purpose of supporting
reconstruction efforts. According to FEMA, they were in the middle of updating FIRM’s for the
New York and New Jersey coastlines prior to Sandy because the existing FIRM’s for those areas
were developed more than 25 years ago. Although ABFE’s are advisory in nature, they are
thought to more accurately reflect the true 1% annual chance flood hazard elevation levels in a
given area. Finalized FIRM’s for the New York and New Jersey coastlines are expected to be
released sometime in the fall of 2013. If ABFE’s are any indication, the new FIRM’s are going
to reveal a dramatic increase of V-zones and significant increases in BFE’s.30
VII.

Conclusion

The unique circumstances surrounding Sandy’s reclassification as a storm, the issues that have
come to the forefront regarding how Named Storms and Floods are usually defined, and the
treatment of various flood zones have presented questions for which there is no one answer. Of
course, any Sandy-related analysis will ultimately depend on the policy language and factual
circumstances relevant to a specific claim. Still, the impact of Sandy will undoubtedly be felt for
years to come.
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I.

INTRODUCTION: SOURCES OF LEGAL MALPRACTICE CLAIMS AND
“TAKEAWAY” ADVICE

Sometimes lawyers get sued for actually making mistakes that cost their clients money.
The first goal of this presentation is to help you avoid becoming the object of this type of legal
malpractice claim, by helping you to avoid making mistakes.
Often, however, lawyers get sued because their clients lost money and are merely looking
for ways to offset their losses. Large, successful law firms with big insurance policies are
potentially profitable targets. There are scores of plaintiffs' attorneys who will look over a file in
which a client has obtained a sub-optimal outcome, come up with a theory of liability and
damages against the lawyer that procured that outcome, and make a claim against a lawyer that
honestly, and perhaps correctly, believes she has done nothing wrong. The second goal of this
presentation is to help you avoid facing this type of legal malpractice claim, by encouraging you
to behave in ways and do things that will make it less likely that you will face this type of claim.
Fortunately, the typical members of an FDCC audience are generally at a lower risk of
being sued for malpractice than most lawyers. Most claims are brought against lawyers in small
firms that practice in different areas of the law than we do. Most claims also arise out of "one
off" representations; claims are far less common in the context of a good, long-standing
relationship with a friendly client.
But if the last few years have taught us nothing else, they have taught us that people come
and go; companies consolidate and fire your friends; and there is more emphasis than ever on the
bottom line. You may find yourself one day in a comfortable, secure relationship with an inhouse lawyer who loves your work, and the next day under the close, hostile scrutiny of a
stranger that prefers another lawyer and may be looking for a reason to fire you, that disagrees
with how you and the in-house lawyer he replaced handled a given case, or that has been charged
with the task of recouping litigation costs and losses in some manner. Worse still, circumstances
may change in a manner that causes a once-close friend to become an adversary.
You have no way of knowing in advance what client or matter may go south. From a risk
management perspective, the best approach is to treat every client and every matter as if it may
be The One (the case that gets you sued), regardless of how comfortable your relationship with
the client may be. By doing this, you will decrease the chances that any given case or client will
become The One.
Bottom Line Advice: long-standing, close relationships with clients should affect how,
not whether, you implement basic risk management practices.
Corollary Observation: the things lawyers do to observe sound risk management
practices, meet their ethical obligations, and engage in "best practices" to provide high quality
legal services tend to overlap each other. In other words, implementing risk management
practices does not simply help you avoid being sued for legal malpractice, and fulfilling ethical
responsibilities does not simply help you avoid being grieved. Doing these things also help you
render high quality legal services, which should be one of every lawyer's primary goals.
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Example: diligence. Model Rule 1.3 requires a lawyer to act "with reasonable diligence
and promptness in representing a client." Being responsive and proactive is a sound risk
management practice; it will help you satisfy this ethical obligation; and it will help make you a
high-quality lawyer. Do not think of risk management practices as a separate set of things you
should do to avoid being sued; think about them, the ethical rules, and the best practices of good
lawyers as an integrated whole.
Plug for General Counsel: if you are in a firm of 30 or more lawyers and do not have a
general counsel or risk management partner, you should consider appointing one. Centralizing
this function will enable your firm to recognize systemic problems, spot troublesome trends and
patterns, and identify other problems that otherwise would go undetected. Letting attorneys know
that a certain person in the firm has been designated as the person with whom they should
consult about ethical or professional dilemmas also increases the chances they will seek guidance
about such problems, rather than trying to solve them on their own.
II.

THE NATURE AND FREQUENCY OF LEGAL MALPRACTICE

The statistics regarding the nature and frequency of legal malpractice claims offer some
good news and some bad news. The good news is that most legal malpractice claims are not
brought against lawyers that do what FDCC lawyers do, or the firms in which we do it. Most
claims are brought against lawyers in other areas of practice and who practice alone or in smaller
firms. The bad news is that claims arise from doing the very same kinds of things that we do in
our area of practice every day.
The ABA Standing Committee on Lawyers' Professional Liability prepares a survey of
legal malpractice claims every four years. It publishes the results in its Profile of Legal
Malpractice Claims, the most recent version of which is for the years 2008-2011.
This survey reveals that during this period of time about half of all malpractice claims
were made against lawyers in just three areas of practice: real estate (20% - took over the top
spot from personal injury plaintiffs’ attorneys), personal injury plaintiffs’ (16%), and family law
(12%). All other areas of practice, some of which obviously are yours, fill in the other half:
estate, trust, and probate (11%), collection and bankruptcy (9%), corporate/business organization
(7%), criminal (5%), and business transaction commercial law (4%). Only 3% of malpractice
claims were made against personal injury defense attorneys, 2% against labor lawyers, 2%
against worker’s comp lawyers, and 2% against patent, trademark, and copyright lawyers. The
rest are each 1% or less of all claims.
With one caveat, the survey's results with respect to claims by firm size are also
encouraging for lawyers that practice in larger firms: the vast majority of claims are made
against lawyers in smaller firms. (The caveat is that most lawyers practice in small firms, so,
even if they were evenly distributed, most claims would arise in small firms.) 34% of all claims
were made against sole practitioners, and another 32% against lawyers that practice firms of 2-5
lawyers. 10% of claims were made against lawyers in firms of 6-10 lawyers, and 11% against
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lawyers in firms of 11-39 lawyers. Only 4% of claims were made against lawyers in 44-99
lawyer-sized firms, and about 9% were made against lawyers in firms of 100 or more lawyers.
These statistics demonstrate that most of the shots being fired in the form of legal
malpractice claims are hitting targets at firms and in areas of practice that are different than ours.
However, when considered by the nature of the activity that gave rise to the claims, the statistics
also show that claims arise from doing the very same things that we do.
28% of all claims arise from the preparation, filing, or transmittal of documents, 20%
from giving (or not giving) advice (this number was up from 13% in the last survey), and another
17% from errors committed when commencing an action or proceeding. 9% arise from mistakes
in pretrial activities, and 7% from mistakes in negotiations and settlements. Only 5% of claims
arise from errors in trials or hearings, and 2% from mistakes during appeals.
You are probably not going to manage the risks of being sued for malpractice by
changing the size of your firm or the nature of your practice. You can, however, manage the risks
of being sued for malpractice that relate to the manner in which you perform the nuts and bolts
activities that go into practicing law every day. That's what the rest of this paper is about.
III.

THE RISK MANAGEMENT HAZARDS OF CLOSE ATTORNEY-CLIENT
FRIENDSHIPS

The benefits of having close friendships with your clients are obvious and need not be
listed here. The hazards of such relationships are less obvious. For purposes of this paper, the
primary hazards associated with attorneys’ close friendships with clients are familiarity and
complacency.
Familiarity: the quality or state of being familiar: having a good knowledge of
something; natural and unstudied; arrogantly self-confident.
Complacency: satisfaction or contentment, especially when coupled with an
unawareness of trouble or controversy; smug self-satisfaction.
-Webster's II New College Dictionary, Third Edition.
The familiarity and complacency that – unless guarded against - are natural byproducts of
close friendships with clients cause lawyers to do things they should not do, and not do things
they should. These acts and omissions place both the client and the lawyer at risk: the client for
a disappointing outcome, and the lawyer for becoming a party to a lawsuit rather than counsel for
a client in one.
IV.

COMPLACENCY AND FAMILIARITY CAUSE LAWYERS TO DO THINGS THAT
THEY SHOULDN'T, AND NOT DO THINGS THAT THEY SHOULD
A.

They Cause Lawyers Not to Send Engagement Letters.
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The engagement letter is a basic and critical risk management tool. A good engagement
letter will specify precisely who the client is, what services the client has asked the attorney to
perform, the terms under which the lawyer will provide those services (including terms of
payment), and how any actual or potential conflicts have been addressed and resolved. If there is
ever a question about who the lawyer was supposed to represent or what the lawyer was
supposed to do (which are, surprisingly, frequently issues in legal malpractice cases), the
engagement letter should contain the answer.
Lawyers who get a lot of cases from a single client often elect not to write engagement
letters for each new matter. They may instead rely on the terms of a "preferred counsel"
agreement, a single engagement letter that is intended to address all matters the firm is engaged
to handle, or some other "master" understanding or agreement, whether written or unwritten.
While it is perfectly fine to incorporate the terms of a master agreement or master engagement
letter in a matter-specific letter, lawyers should always prepare a separate engagement letter that
addresses the particulars of each new matter.
Legal malpractice claims generally arise from the handling and outcome of a particular
matter, not an overall relationship. The terms of the lawyer’s representation of the client in the
matter that is the subject of the claim should be clearly set out in a matter-specific engagement
letter. Since you can never tell what matter will produce a claim, the only way to ensure the
engagement letter will be there when you need it is to send one in every case.
Correctly identifying the client is important for any number of reasons, not the least of
which is to obtain an accurate result when running a conflict check. Complacent lawyers may not
be careful about understanding or specifying the identity of the client, whether it is a subsidiary
or affiliate of the attorney's "regular" client, a partnership or other business entity rather than the
individual or company with whom the attorney has a relationship, and so on. This may cause the
lawyer to end up in a conflicted relationship even though the lawyer performed a conflict check.
In many cases, it is equally important to clarify in an engagement letter who the attorney
is not being retained to represent, such as another defendant in a multiparty case (like a retailer
the plaintiff sued to defeat diversity jurisdiction). Putting this information in the engagement
letter will either memorialize correctly that the attorney has not been retained to represent the
stray party, or bring to the surface a misunderstanding that the client can correct by expressly
asking the attorney to represent the stray party.
Similarly, lawyers that regularly get certain types of cases from a client may not discuss
with the client or specify in an engagement letter what aspects of a multifaceted situation the
lawyer is, and is not, being retained to address. For example, in cases in which claimants file a
lawsuit but also involve a regulatory proceeding, the client might typically hire the lawyer to
defend the lawsuit, but handle the regulatory proceeding in house. How the client and lawyer
allocate these responsibilities should be memorialized in an engagement letter. If a ball gets
dropped, this will make it clear whose responsibility it was to keep that ball up in the air. Also, if
the client wants the lawyer to handle both proceedings in a particular situation, but this is not
clearly communicated, the lawyers’ engagement letter stating otherwise will give the client the
opportunity to correct this misunderstanding.
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Apart from engagement letters, lawyers who are overly familiar with employees of a
corporate client tend not to be as careful about telling those employees that the lawyer does not
represent them under circumstances when they should, and would if the employee was a
stranger. Even though doing so may seem overly formalistic and inconsistent with their close
relationship, lawyers should make clear to individuals with whom they are friends that they do
not represent them, when the circumstances warrant.
The bottom line is that lawyers are frequently sued for malpractice by people or
companies that they did not represent, and for not doing things they were not hired to do.
Engagement letters help avoid the circumstances that give rise to those claims, and help lawyers
defend such claims if and when they do arise.
Lesson: prepare an engagement letter that is specific to each new matter you undertake,
regardless of how many cases you have had for the same client in the past. The letter should, at a
minimum, specify: who you are (and are not) representing, what services you will (and will not)
be performing, how and when you will be paid, and who will pay you.
B.

They Cause Lawyers to Take a Casual Approach to Checking and Clearing
Conflicts Associated with Multiparty Representations.

How many times do you suppose this has happened:
Voicemail: "Jane? Bob here. I'm sending you over a new case. They sued the retailer in
this one to avoid diversity, so we will need you to represent that company, too. Please run
conflicts and let me know."
Email response: "Bob, no conflicts. Send the file, and thanks again for

engaging us."

Jane sends engagement letter to Bob, receives and reviews the file, and files answer for
company and retailer.
In my experience, this happens a lot, and it creates a lot of problems. Here are some of
them, along with suggestions about how to avoid them.
Running the names of the plaintiff and your prospective clients through your conflict
system does not tell you everything you need to know to determine whether you have a conflict
that would preclude you from representing both defendants in a lawsuit. Whether you can
represent multiple defendants depends on a variety of factors that are listed in Model Rule 1.7
and its comments:
Rule 1.7 Conflict Of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:
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(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.
Comment:
Conflicts in Litigation. [23] Paragraph (b)(3) prohibits representation of opposing parties
in the same litigation, regardless of the clients' consent. On the other hand, simultaneous
representation of parties whose interests in litigation may conflict, such as co-plaintiffs or
co-defendants, is governed by paragraph (a)(2). A conflict may exist by reason of
substantial discrepancy in the parties' testimony, incompatibility in positions in relation
to an opposing party or the fact that there are substantially different possibilities of
settlement of the claims or liabilities in question. … On the other hand, common
representation of persons having similar interests in civil litigation is proper if the
requirements of paragraph (b) are met.
In order to develop the information needed to make all these determinations, the lawyer
has to have conversations with the client that asked her to undertake the representations and the
other individual or entity she is being asked to defend. Only after the lawyer determines that the
facts and her potential clients' positions allow her to do so may she agree to represent both of
them.
As the Rule and common sense require, the lawyer must also talk to the other party she
has been asked to represent to determine whether that party wants her to represent it at all, before
ever getting to the question of whether conflicts would preclude her from doing so. A lawyer
cannot simply make an appearance on a party’s behalf just because someone else has agreed to
pay the lawyer to represent it, without first obtaining the party’s consent to be represented in this
manner.
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Finally, just as the lawyer should with respect to her "regular" client, the lawyer should
send her other, new client an engagement letter, and otherwise treat that client in the very same
way she treats her "regular" client. To even think of this client as a "secondary" client (and the
regular client as the "primary" client) as some lawyers do is to invite breaches of duty to the
“secondary” client that can result in malpractice claims.
The failure to correctly navigate the opportunity to undertake a multiparty representation
may result in the lawyer finding herself in a conflicting representation from which she, at best,
will have to withdraw from both representations or, at worst, may face a malpractice claim. Even
the act of withdrawing will cause the lawyer's "regular" client to incur the additional expense of
getting new counsel up to speed, which could be an expensive proposition. If this risk is not
made part of the conversation going in, the lawyer's "regular" client may not remain such a client
in the future. The circumstance of having represented clients with conflicting interests, however
briefly, may also later lead to allegations that the lawyer placed one of those client’s conflicting
interests ahead of the other, and harmed the other in doing so.
Lesson: pull out the rules. Use them as an outline for conversations with each prospective
client about the pros and cons of multiparty representation, or other actual or potential conflicts.
Memorialize the discussion and each of their decisions in separate letters to each. Get each of
their consents to the representation and conflict waivers in writing.
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C.

They Cause Lawyers to Have Sex with Their Clients.

Just because you have a close relationship with your client doesn't mean you can have sex
with him or her. A lawyer cannot (ethically) have sex with clients or organizational client
representatives.
Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules
(j) A lawyer shall not have sexual relations with a client unless a consensual sexual
relationship existed between them when the client-lawyer relationship commenced.
Comment:
[19] When the client is an organization, paragraph (j) of this Rule prohibits a lawyer for
the organization (whether inside counsel or outside counsel) from having a sexual
relationship with a constituent of the organization who supervises, directs or regularly
consults with that lawyer concerning the organization's legal matters.
Lesson: when deciding who to have sex with, add current clients and corporate client
representatives to your "don't have sex with" list.
D.

They Cause Lawyers to Take a Casual Approach to Written Communications.

One of the nice things about having a long-standing, friendly relationship with a client is
that the lawyer can let his guard down, be more relaxed, and not be such a lawyer, right? This is
a natural part of the process of developing and maintaining close relationships.
While that may be true from an interpersonal relations perspective, it becomes dangerous
ground when viewed from a risk management perspective, especially with respect to written
communications. Any written communication, whether a letter, e-mail, or text message, that will
become part of your file or the client's file about that matter (and you should assume that all of
them will) should be lawyerly and professional. Each should also be unambiguous with respect
to whether the information being communicated is to be interpreted literally, to be taken in jest,
or regarded as hyperbole.
Written communications that were perfectly appropriate when they were composed may
appear inappropriate later when circumstances change, friends have become enemies, or a client
representative with a different set of standards or sense of humor is reading the communication.
Make communications "bulletproof" regardless of who is reading them, or under what
circumstances.
In that regard, you should assume that your written communications with a client will
someday be read by a larger, non-client audience. Although a client can count on his lawyer to
keep attorney-client privileged communications confidential, a lawyer should not count on his
client to do so. A client can waive the privilege and publicize lawyer communications for any
reason or no reason at all. In legal malpractice claims, all relevant attorney-client
communications can become public. Even absent litigation, a client may choose to publicize
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harmful communications from an attorney after a falling out. Real world example: an attorney
wrote a letter to his client in which he commented on the (low) level of intelligence of a judge
assigned to their lawsuit, and how that level of intelligence was common among judges who
shared a certain characteristic with this judge. After a falling out, the client sent that letter to the
local newspaper, which made it the subject of a front-page story.
Lesson: compose all written communications in a manner that would make you proud to
have the communication read by an enemy or published on the front page of your local
newspaper, regardless of how close your relationship with the recipient.
E.

They Cause Lawyers to Not Memorialize Important Developments, Discussions,
and Decisions (for Fear They Will be Perceived as "CYA").

Lawyers in close relationships with clients often do not confirm things in writing that
they would confirm in writing with a new or unfamiliar client, typically out of fear that the client
will perceive a lawyer to be unnecessarily "covering their ass." Lawyers and clients need to get
past this idea and instead welcome written confirmation of important developments, discussions,
and decisions. The risks associated with not confirming such things in writing are well
demonstrated by considering them in juxtaposition with the benefits of doing so.
The most basic benefit of confirming things in writing is to make it unnecessary to
depend on one's memory to know what happened. If a lawyer or client does not remember what
they discussed about the case, what the client decided, or why, all sorts of bad things may
happen. Additionally, not having important events and decisions reduced to writing can lead to
disagreement and conflict as a result of differing memories, whether genuine or fabricated.
Confirming matters in a written communication to a client (as opposed to a memo to the file that
the client does not see) avoids these potential problems.
Another benefit of reducing developments and verbal communications to a writing that is
sent to the client is that the process gives the reader the opportunity to address promptly any
errors or misunderstandings in the writer's rendition of what happened. If the client and the
lawyer leave a conversation with different understandings of what was said or decided, it is much
better to find that out early, through this process, than later, after the misunderstanding or
miscommunication may have produced a harmful result.
A related idea is that things often look much different in writing then they may have
sounded in a conversation. A client that makes a decision after a conversation with a lawyer may
want to revisit that decision when he receives a confirming letter that says, "This will confirm
that, although I advised you not to do so, you instructed me to…" The client may not have
perceived the lawyer's comments to have been of this nature, or may rethink the decision merely
by being confronted with its presentation in this form. Many undesirable outcomes that produced
malpractice claims could have been avoided by achieving a level of greater clarity in attorneyclient communications; confirming letters allow lawyers and clients to communicate with clarity.
Another benefit of sending confirming communications is that, although some cases may
seem like they will last forever, neither you nor your client contact will. Confirming letters allow
your successors (as well as contemporaries working on a matter with you or the client) to
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understand what happened, what the lawyer and client decided, and why. This allows the matter
to proceed smoothly in real time, and also precludes later players from inaccurately portraying
the situation to the lawyer's disadvantage.
Lawyers and clients should think of their files not as warehouses, but as toolboxes.
Confirming letters are not something that a lawyer should just plan to pull out later to defend
herself against accusation of malpractice. They are written records of important developments,
discussions, and decisions that good lawyers use to do good work in real time, as well as to avoid
making errors.
Lesson: if it is important enough to discuss or decide, it is important enough to
memorialize in a confirming letter. Documenting important conversations, decisions, and
developments is good practice: it helps lawyers do good work and clients make good decisions.
That doing so may also avoid a malpractice claim or improve the lawyer's defense of one is an
added benefit: we all know the difference between defending a case with a well-documented file
and defending a case without one.
F.

They Cause Lawyers to Assume, Often Incorrectly, How the Client Wants Them
to Handle a Case.

By the time a lawyer gets his tenth in a series of similar cases from his client, he may take
for granted that he knows how the client wants the case defended and just proceed according to
his assumptions. Lawyers should not allow inertia to determine how they are going to handle a
case. Even in the context of a "typical" matter for a client with whom the lawyer has a close,
lengthy relationship, the lawyer should find out the client’s objectives and how they want the
case defended, and then set about implementing the client's wishes.
Doing so is not only good practice; it is required by the following ethical rules. Although
a close and familiar relationship with the client may allow the lawyer to address these matters in
an abbreviated and less formal manner than he may have done in his first case for the client, the
lawyer must do these things in some manner in each case.
Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client And
Lawyer
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult
with the client as to the means by which they are to be pursued.
Rule 1.4 Communication
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which the
client's informed consent, as defined in Rule 1.0(e), is required by these Rules;
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(2) reasonably consult with the client about the means by which the client's objectives are
to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer's conduct when the
lawyer knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.
Without regard to how close the lawyer's relationship is with the client, lawyers
sometimes find themselves in trouble because they adopt the attitude that the case is "my case"
rather than the client's case. This attitude may manifest itself in arrogance, with the lawyer
taking an Al Haig "I'm in charge here" approach. More often the lawyer may have the perception
that he should not trouble the client with certain decisions, or may fear being regarded as
indecisive or afraid to make a tough call if he goes to the client to make important decisions.
Lawyers should avoid these ways of looking at their relationships with their clients. The
case is the client's case, not the lawyer's. The lawyer's job is to give the client good advice about
the pros and cons of different alternatives, make a recommendation, and allow the client to make
an informed decision. To the extent there are risks associated with given choices, those risks are
the client’s, and the client – not the lawyer – should choose which risks they want to take and
which ones they do not. Lawyers who make these decisions for their clients without consulting
them may find themselves insuring against losses resulting from those risks.
Lesson: even in a close, familiar, relationship involving “routine” matters, a lawyer
should have a collaborative relationship with his client, in which the lawyer consults with the
client, allows the client to make informed decisions about the case, and then implements those
decisions.
G.

They Cause Lawyers to Withhold Bad News and Remain in Cases From Which
They Should Withdraw.

It is difficult to get a new client in the door, and it is difficult to keep a good client for a
long time. Frequently, a lawyer’s desire to preserve a long-standing attorney-client relationship
will cause him not to share with the client information the lawyer believes may jeopardize that
relationship. Such information may relate to a mistake, an adverse development, a bad result, the
development of a conflict, or any number of other things.
Lawyers rationalize withholding such information from clients through the belief that
they can fix the problem, that the problem will go away, or that the case could proceed to a
successful conclusion without the client ever learning about the problem. A close, long-standing
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relationship with a client makes it especially difficult for a lawyer to pull the trigger on the
ultimate, necessary resolution to some of these problems: withdrawal from the representation.
Although it is not possible to know how often lawyers withhold such information from
clients, stay in cases from which they should withdraw, obtain successful outcomes, and the
clients never learns about it, there are plenty of cases in which this plan did not work and
actually made matters worse. This approach is also inconsistent with a number of ethical
obligations lawyers owe their clients.
Withholding information is inconsistent with a lawyer's fiduciary duty of candor to the
client. It deprives the client of the opportunity to make informed decisions about how to proceed
in the case, including whether to continue to use the same lawyer or bring in a new one. It creates
a conflict, in which the lawyer has placed his or her own interests ahead of the client's. The list
goes on.
From a risk management perspective, it's a terrible approach. If the problem was the
commission of malpractice, the lawyer will be in a far worse position having to defend a
malpractice action in which she concealed the mistake then she would be if she had disclosed to
the client and allowed the chips to fall where they may. Also, lawyers that try to fix their own
mistakes in secret from the client, and stay in cases from which they should withdraw, frequently
create evidence that is then used against them in ensuing malpractice cases.
Example: a plaintiff's attorney filed suit after missing the statute of limitations, did not
tell the client, and attempted to "fix" the situation by claiming that an exception to the statute of
limitations applied. While still in the case, he retained an expert who authored a report that
supported a huge damages figure. The lawyer later lost on the statute of limitations issue, was
sued for malpractice, and then had to attack the very damages calculations he procured.
A lawyer should not allow the duration and comfort of a close client relationship prevent
the lawyer from withdrawing from a given representation when circumstances warrant.
Rule 1.16 Declining Or Terminating Representation
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:
(1) the representation will result in violation of the rules of professional conduct or other
law…
Lesson: adopt a clinical approach to admitting mistakes or sharing bad news with a
client, and withdrawing from a representation when it becomes necessary. No client relationship
is worth the ethical and potentially civil consequences of trying to keep such information from
the client, or staying in a case from which you should withdraw.
H.

They Cause Lawyers to Take on Matters They are Not Competent to Handle.
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Lawyers do not like to give their competitors the opportunity to get their foot in the door,
and possibly "steal" a client. This is especially true with respect to valued, long-standing clients.
So, when a good client calls with a matter that is out of the lawyer's and his firm's typical areas
of practice, some lawyers agree to handle the matter when they are really not competent to do so,
rather than refer the client to another lawyer.
For their part, clients have a role in this process as well. Clients with long-standing
relationships with their lawyers become comfortable with them, their level of service, their
billing practices, and their staff. All things being equal, they may (understandably) prefer to have
their usual counsel handle an unusual matter, rather than take a chance on an unknown quantity
in the form of new counsel. So, they may encourage their long-standing counsel to represent
them in a matter that is outside the lawyer's typical areas of practice, and even agree to pay the
cost of the lawyer "getting up to speed" in this new area.
Whether the lawyer should agree to handle the unusual matter under these circumstances
is a judgment call that depends on a number of factors, discussed below. Ultimately, however,
the risk to the attorney is that he or she will make a mistake that an attorney experienced in that
area of practice would not: missing an important case, statute, regulation, issue, defense,
approach, or strategy.
In the immortal words of a lawyer with whom I once practiced, "The law is some tricky
s__t.” In my own, practicing law is hard even when it’s easy. It is hard enough to play error-free
ball when you know the rules of the game you are playing. It's much harder in a new and
unfamiliar game that you are trying to learn as you go. When considering the following ethical
guidelines for deciding whether to take on a matter in an unfamiliar area of practice, a lawyer
would be well advised to err on the side of referring the client to a lawyer that is unquestionably
competent to handle it.
Rule 1.1 Competence
A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation.
Comment
[1] In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized nature
of the matter, the lawyer's general experience, the lawyer's training and experience in the
field in question, the preparation and study the lawyer is able to give the matter and
whether it is feasible to refer the matter to, or associate or consult with, a lawyer of
established competence in the field in question. In many instances, the required
proficiency is that of a general practitioner. Expertise in a particular field of law may be
required in some circumstances.

15

[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be
as competent as a practitioner with long experience. Some important legal skills, such as
the analysis of precedent, the evaluation of evidence and legal drafting, are required in all
legal problems. Perhaps the most fundamental legal skill consists of determining what
kind of legal problems a situation may involve, a skill that necessarily transcends any
particular specialized knowledge. A lawyer can provide adequate representation in a
wholly novel field through necessary study. Competent representation can also be
provided through the association of a lawyer of established competence in the field in
question.
[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation.
Lesson: resist the temptation to keep a matter that is outside your comfort zone; trust
your client to continue to hire you to handle the matters that have fostered your long-standing
relationship.
I.

They Make Lawyers Chatty.

The more you know about something, and the longer you know it, the more a part of you
it becomes. The more a part of you something becomes, the more likely it is to find its way into
ordinary conversation and other communications. In the legal community, this can happen with
respect to information about clients of whom a lawyer is particularly proud, details of
particularly interesting matters, or circumstances that produced an exceptional result.
Lawyers generally are "on guard" about protecting the attorney-client and work product
privileges, but many do not understand – much less honor – their entirely separate and broader
obligation to treat as confidential all information relating to a representation, regardless of
whether that information is also "privileged." The nature and scope of this obligation is described
in Rule 1.6:
Rule 1.6 Confidentiality Of Information
(a) A lawyer shall not reveal information relating to the representation of a client unless
the client gives informed consent, the disclosure is impliedly authorized in order to carry
out the representation or the disclosure is permitted by paragraph (b).
(b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary:
(1) to prevent reasonably certain death or substantial bodily harm;
(2) to prevent the client from committing a crime or fraud that is reasonably certain to
result in substantial injury to the financial interests or property of another and in
furtherance of which the client has used or is using the lawyer's services;
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(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of
another that is reasonably certain to result or has resulted from the client's commission of
a crime or fraud in furtherance of which the client has used the lawyer's services;
(4) to secure legal advice about the lawyer's compliance with these Rules;
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved, or to respond to allegations
in any proceeding concerning the lawyer's representation of the client; or
(6) to comply with other law or a court order.
Comment:
[3] The principle of client-lawyer confidentiality is given effect by related bodies of law:
the attorney-client privilege, the work product doctrine and the rule of confidentiality
established in professional ethics. The attorney-client privilege and work-product
doctrine apply in judicial and other proceedings in which a lawyer may be called as a
witness or otherwise required to produce evidence concerning a client. The rule of clientlawyer confidentiality applies in situations other than those where evidence is sought
from the lawyer through compulsion of law. The confidentiality rule, for example, applies
not only to matters communicated in confidence by the client but also to all information
relating to the representation, whatever its source. A lawyer may not disclose such
information except as authorized or required by the Rules of Professional Conduct or
other law. See also Scope.
A lawyer that obtained a great result for a client in a matter may nonetheless face a
malpractice claim if the lawyer improperly divulges information relating to the representation
that somehow harms the client. The ways in which this may happen are limited only by the limits
of one's imagination.
Lesson: be as judicious about protecting the confidentiality of all information relating to
representation in everyday life as you are about protecting the attorney-client and work product
privileges in judicial proceedings.
J.

They Cause Lawyers to Mistreat Those Closest to Them.

People tend to treat those with whom they are in close relationships worse than they treat
others. We see examples of this everyday in our families, in public, and in business settings. A
child or spouse may speak to us in a way that they would never speak to one of their friends. A
first date gets dinner and a movie; a fourth anniversary may get a, "oh yeah, happy anniversary."
A person that we have hired to perform a service may do so slower than promised, miss
appointments, or otherwise behave in unsatisfactory ways that they would never reveal to a
person who is considering hiring them, but has not yet done so. At work, people that work
17

together closely may speak to each other in ways that they would never speak to other employees
with whom they do not have a close a relationship.
The reasons behind this dynamic are probably as numerous as the experiences
themselves. However, a common denominator is that people tend to take close relationships, and
the people with whom they have them, for granted. They believe that they can count on such a
person to stick around even if they are not giving them their best game.
Lawyers and clients with long-standing relationships are not immune to this dynamic. A
lawyer with an urgent message from an existing client and a potential new client may return the
latter's call first, taking for granted the existing client will understand. A client with too much to
do may defer getting discovery responses back to a long-standing lawyer in favor of other
projects, because he or she knows that the lawyer will understand and the client can count on a
lawyer to get the work done even if left with little time to do it. Lawyers may find themselves
placing a long-standing, “comfortable” client's work in a position of lower priority than that of a
new client that the lawyer wants to impress.
In the attorney-client context, one can never tell whether a given manifestation of this
dynamic will (i) have no consequence, (ii) sour but not sever a relationship, (iii) result in the loss
of that relationship, or (iv) produce an unanticipated harm that may give rise to a malpractice
claim. From every perspective, not just a risk management perspective, it makes sense for a
lawyer to be vigilant about treating long-standing clients with as much enthusiasm and with as
high a degree of service as the lawyer would treat a new client that the lawyer is still trying to
impress.
Lesson: treat every new matter for a long-standing client as if it was a "first date."
V.

PARTING THOUGHTS ON FAMILIARITY AND COMPLACENCY

Admiration and familiarity are strangers.
George Sand
Though familiarity may not breed contempt, it takes off the edge of admiration.
William Hazlitt
Familiarity breeds contempt. How accurate that is. The reason we hold truth in such respect is
because we have so little opportunity to get familiar with it.
Mark Twain
Familiarity is the root of the closest friendships, as well as the intensist hatreds.
Antoine Rivarol
"If it ain't broke, don't fix it" is the slogan of the complacent, the arrogant or the scared. It's an
excuse for inaction, a call to non-arms.
Colin Powell
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The complacent, the self-indulgent, the soft societies are about to be swept away with the debris
of history.
John F. Kennedy
As soon as you become complacent your show gets canceled.
Dick Wolf
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Introduction
Young lawyers aspiring to achieve excellence in the practice of law are generally
aware of that which they do not yet know. Most young lawyers are acutely aware that it is
easy to extend beyond a limited, yet to be developed skill set. A young lawyer with a
reasonable amount of common sense and self awareness will tend to avoid the risk which
is so prevalent in the practice of law. This is especially so in a firm setting in which your
lawyers tend to have mentors to guide them.
A landmine is defined as an explosive mine laid, usually just below the surface of
the ground, but an informal definition of that term might also include “a concealed yet
incipient crisis.”1 By definition, a landmine is a volatile matter which is not readily
apparent. It also refers to the creation, or beginning, of a crisis. In the practice of law,
both definitions of a landmine apply. Risk, is just below the surface of a lawyer’s daily
decision making. An “incipient crisis” may arise in a lawyer’s reaction to discovery of a
mistake once revealed.
Risk confronts lawyers in many forms. Landmines exist in the complacency
associated with undertaking matters with which a lawyer is well familiar. Complacency
could cause a lack of diligence which can pose as great a problem as taking on a matter
which is beyond a lawyer’s experience or skills. Familiarity from repetition could lure a
lawyer into taking on more work than can be effectively handled. Conversely, a lawyer
taking a matter slightly outside his/her comfort zone will likely cause the lawyer to act
with greater deliberation, but stumble from a lack of experience.
Flight instructors often describe flying to their student pilots as long moments of
boredom interrupted by occasional moments of shear terror. This analogy applies for
lawyers that only take matters with which they are intimately familiar, but such
familiarity bears its own form of landmine. In notes collected from Abraham Lincoln’s
White House staff after his death, offer the following observation about the practice of
law:
Extemporaneous speaking should be practiced and cultivated.
It is the lawyer's avenue to the public. However able and faithful
he may be in other respects, people are slow to bring him business
if he cannot make a speech. And yet there is not a more fatal error
to young lawyers than relying too much on speech-making. If any
one, upon his rare powers of speaking, shall claim an exemption
from the drudgery of the law, his case is a failure in advance.2

“The Free Dictionary”. Fairlex. http://www.thefreedictionary.com/land+mine
Abrahams Lincoln’s Notes for a Lecture, as taken from a document fragment dated July 1, 1850 by White
House secretaries, John Nicolay and John Hay, who collected his manuscripts after his death.
http://www.abrahamlincolnonline.org/lincoln/speeches/lawlect.htm
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An incipient crisis may well lie in that which we know best, and it is the demons within
that may give rise to our own personal landmine. Because the “drudgery” of practicing
law may be a cruel reality to which young lawyers may be loathe to succumb because of
a false impression of the glory, or nobility, of the profession, diligence in the pursuit of
excellence may well be a lawyer’s greatest challenge and the most difficult skill to
master.
I. Professionalism
Staying the course in the pursuit of excellence in the face of continuous,
unrelenting pressure to satisfy client and firm expectations can be an onerous task.
Failing to meet such expectations can be detrimental a lawyer’s practice and reputation,
and could easily result in unsavory economic consequences.
David H. Maister defines true professionalism as “. . . the pursuit of excellence,
not just competence.”3 Excellence on a daily basis is a lofty objective, but our ability to
achieve it may well define our ability to avoid the landmines of our profession. Whether
caused by that which is unfamiliar, or that which is overlooked because of its familiarity,
we are prone to make mistakes and be victimized by a wide range of issues inherent to
the practice of law. Maister notes that many professionals confess they are “cruising”
below their full potential and few feel passionate about the majority of their work. 4 If
lawyers are not passionate about their work, it is unlikely they will be driven to satisfy
client and firm expectations.
It is fair to say that when the enthusiasm, and perhaps the idealism, of a young
lawyer succumbs to the “drudgery” of the legal profession, it is possible that a seasoned
lawyer could fall victim to the landmines of the legal profession despite the benefit of
experience and knowledge gained in practice. If a seasoned lawyer loses passion for
excellence and his/her professionalism fades, performing in a professional manner may
only be achieved by compensating for the drop off in performance and ideals in other
ways. The manner in which seasoned lawyers react to the loss of motivation to act as a
professional could easily fall within the category of an incipient crisis if the
compensation is in the form of taking shortcuts or unduly amplifying the quality, or
quantity, of work performed. Is it that simple? Can we avoid landmines by merely
seeking to be excellent every day, a true professional? Contrary to that which may be
depicted on television or movies, the practice of law is difficult and arduous. It is truly a
marathon, not a sprint, so pace and focus must be maintained.
A more traditional “landmine” exists in the form of an aberrant, unexpected trap
to which even the most experienced counsel could fall victim. Although such traps may
well be counter-intuitive to the developed precedent and legal principles which most
experienced lawyers customarily follow, landmines are not limited to the cases which we
handle for our clients. Landmines also exist in the management of our relationships with
3
4

David H. Maister. True Professionalism, a Touchstone Book, published by Simon & Schuster, p.6.
Id.
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our clients and our colleagues. A lawyer does not need to lose a case to lose the trust and
respect of a client or colleague.
For example, the poor evaluation of a case, or inadequate communication with a
client can result in the client’s surprise at the outcome of a case. Both errors may lead to
surprise by the client, which would be most unfortunate, but it is possible that the
misjudgment with respect to strategy or exposure could be judged far more harshly by the
client than a failure to accurately report developments in the case. Indeed, a client may
be more willing to forgive an aberrant result if all efforts by the lawyer were conducted in
the manner expected by the client; however, poor reporting which denied the client an
opportunity to evaluate the risk before damages were realized will likely be judged more
harshly. The consequences of a mistake may vary based on the professionalism displayed
by the lawyer.
In addition to the variety and complexity of issues which confront lawyers on a
daily basis, another significant problem which creates, or exacerbates, a landmine for a
lawyer is the fact that it can be difficult to discern when a landmine could have, or should
have, been anticipated. Do clients truly understand what a lawyer does? How likely is it
that a lawyer will report a development in a case which reflects the lawyer’s lack of
preparation or deficiency of skill? It would be quite easy for a lawyer to deflect away
from his/her own deficiencies as a cause for an unfavorable result. Perhaps, only the
sophistication of the client/insurer may allow the truth to be gleaned from the reports
received from counsel. Is it all in how we “package” it?
Consider the fact that personal injury lawyers convince prospective clients of their
vast skills and depth of experience by the size, and number, of their billboards and the
frequency of their commercials on television. The success of such marketing likely
depends in part on the fact that clients have no way of confirming what a lawyer has
succeeded in accomplishing for past clients. Although defense clients and insurers are,
typically, far more adept in evaluating a case and the performance of their lawyer, it is
not unreasonable to suggest that defendants, and their insurers, may not truly know what
their lawyers do on their behalf. The inability of a client, and perhaps society, to
understand what a lawyer does is, in part, that which requires that lawyers must be held to
a higher standard, the standard of a professional.
What is a profession? Moreover, what is the standard which each member of the
profession must meet? As a member of the legal profession, lawyers have an obligation
to fulfill an ethical duty to their client, but there are certain correlative duties to the
public.5 Neil Hamilton, a Professor of Law at the University of St. Thomas School of
Law offers a synthesis of the common elements of professionalism as taken from the
1986, 1992 and 1996 ABA reports on professionalism, a 1999 Conference of Chief
Justices National Action Plan on professionalism, and the Preamble to the ABA Model
rules of Professional Conduct. Professor Hamilton opines that professionalism means
each lawyer:
Neil Hamilton, Assessing Professionalism: Measuring Progress In The Formation Of An Ethical Professional Identity,
University of St. Thomas Law Journal: Fides et lustitia, 5 U. St. Thomas L.J. 470.
5
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2.
3.
4.
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continues to grow in personal conscience over his or her career;
agrees to comply with the ethics of duty - - the minimum standards for
the lawyer’s professional skills and ethical conduct set by the Rules;
strives to realize, over a career, the ethics of aspiration - - the core values
and ideals of the profession including internalization of the highest
standards for the lawyer’s professional skills and ethical conduct;
agrees to both hold other lawyers accountable for meeting the minimum
standards set forth in the rules and encourage them to realize core values
and ideals of the profession; and
agrees to act as a fiduciary where his or her self-interest is
overbalanced by devotion to serving the client and the public good
in the professions’ area of responsibility: justice. This includes:
a.
devoting professional time to serve the public good, i.e. pro bono
clients;
b.
undertaking a continuing reflective engagement over the course
of a career on the relative importance of income and wealth in
light of the other principles of professionalism.6

While professionalism could refer to a set of institutions which permit members of an
occupation to make a living while controlling their own work, professionalism also refers
to the elements of an ethical professional identity into which each peer-review profession
should socialize student and practicing professionals.7
As Hamilton notes, professions must define the major elements of an ethical
professional identity because, among other things, allowing the floor of minimum
compliance to avoid discipline or liability to be the dominant focus of the socialization of
the profession will lead members of that profession to understand professional identity as
simply compliance with the rules and avoidance of malpractice.8 So, how low can we go
as a profession?
A lawyer mentored in the core values and ideals of the profession may have
limited tools with which to deal with the vast spectrum of issues which confront lawyers
involving ethics, well beyond simple rules of compliance or malpractice avoidance.9
Without identifying a core system of values, a lawyer may well be set adrift among an
endless sea of decision making which should not be assessed by reference to minimum
expectations of malpractice avoidance. The practice of law is far too complex to rely
upon such minimal standards, and reliance upon the Model Rules may not be enough to
avoid the landmines of our profession.
A recent survey by the American Bar Association Standing Committee on
Lawyers’ Professional Liability indicates that legal malpractice can arise in a number of
different ways.
Id. at 482-83.
Id.
8 Id. at 476.
9 Id.
6
7
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Substantive Errors
Failure to know law
Planning error
Inadequate discovery
Failure to know deadline
Conflict of interest
Error in record search
Failure to understand tax

45.07%
13.57%
7.82%
7.39%
6.91%
4.28%
3.03%
1.37%

Intentional Wrongs
Fraud
Abuse of process
Violation of civil rights
Libel or slander

10.19%
4.53%
3.43%
1.27%
0.96%

Client Relations
Failure to obtain consent
Failure to follow client instructions
Improper withdrawal

14.61%
7.02%
5.71%
1.87%

Administration Errors
Failure to file document
Failure to calendar
Procrastination
Failure to react to calendar
Clerical error
Lost file, document, evidence

30.13%
3.17%
4.34%
9.68%
2.34%
3.54%
7.05%10

Consistent with the ABA study, the Boston Bar Association sponsored an annual
program in December 2012 entitled “Mistakes New Lawyers Make.”11 The program was
attended by lawyers recently admitted to the bar. In a segment entitled “Professional
Pitfalls”, a panel of six experienced lawyers with different backgrounds shared
professional advice which was highly beneficial to the new lawyers, but which should
also resonate with experienced lawyers. The panel urged the following:
-

Do not guess when asked a question. Respond instead by saying “I don’t know the
answer, but I will get back to you.
Seek out a mentor in order to get your questions answered.
Don’t hit “send” after 1:00 a.m. because it is far better to reread your work in the
morning.
Don’t feel the need to be more combative or aggressive than necessary.

10

Todd C. Scott, Recent ABA Study Suggests Emerging New Trends in Legal Malpractice, The View,
Volume 28, Issue 4, October 2012. Available at
https://www.mlmins.com/TheView/October%202012%20The%20View.pdf
11
Boston Bar Association, What are Mistakes that Lawyers Make?, New Lawyers News Archive,
December 17, 2012, available at http://www.bostonbar.org/sections/new-lawyers/newsarchive/2012/12/17/what-are-mistakes-that-lawyers-make-
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-

Time management may require that you learn to say “no” in a tactful way in order to
manage expectations within your firm.
Don’t commit to something and then not get it done. Be honest and realistic.
When you make a mistake, be honest and take ownership of it. Develop a solution
and meet with a senior member of your firm to address it.
Attempting to fix a mistake too quickly can often lead to another mistake.
Don’t gloss over your mistakes and be candid with those with whom you work about
the mistake.
Learn from your mistakes.12

II. Mistakes Are Not Only For The Young
Although some may suspect that young lawyers account for the majority of legal
malpractice claims, recent studies confirm the inaccuracy of that expectation. Minnesota
Lawyers Mutual (“MLM”) reported that professional liability claims for their insureds
were consistent with reports by the American Bar Association’s Standing Committee on
Lawyers Professional Liability. Both studies confirm that that seasoned lawyers, not new
lawyers, are the target of the largest percentage of legal malpractice claims, with the bulk
of claims being alleged against lawyers with 11 – 20 years of experience.13 MLM noted
that the ABA report confirmed the “riskier” practice areas include plaintiff’s personal
injury, real estate and family law.14
As most “seasoned” lawyers well understand, the practice of law can be a slippery
slope as we endeavor to balance the process of honing skills while gaining knowledge
and experience. Although a good dose of humility can serve a lawyer well by
encouraging vigilance and apprehension, it is reasonable to expect that as lawyers gain
experience and knowledge, a true professional must remain sensitive to the risk of
managing the unknown. Constant awareness that others likely know more about a
subject may well give a young lawyer time to acquire the knowledge and skills of a
“seasoned” lawyer, but what about the vigilance of a seasoned lawyer?
As suggested by the MLM and ABA studies, seasoned lawyers in the 11 – 20 year
bracket are the target of the largest number of legal malpractice claims. Although this
statistic may be surprising at first blush, there is an obvious reason why such experienced
lawyers may encounter greater difficulty with liability claims. After ten years of
experience, most lawyers may be on their own or have risen to the level of senior
associate or junior partner with their firms. It is reasonable to expect that lawyers in this
experience bracket will be given more latitude to work on their own. It is also likely that
such lawyers will take on more complicated matters, exercising their own judgment and
attempting to prove themselves more by taking on matters beyond their skill set or
outside of their normal practice.
Id.
New Lawyers Guide to Professional Liability Insurance, Guide for new Attorneys Practicing in a Solo
Setting, Minnesota Lawyers Mutual Insurance Company. Whitepaper from a Malpractice Insurance
Company’s Perspective. Accessed on 4/20/13. Available at
https://www.mlmins.com/NewLawyers/New%20Lawyers%20Program%20Whitepapers.pdf
14
Id.
12
13
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Mistakes are not confined to the inexperience of lawyers. Contrary to popular
belief among the general public, lawyers are human and we make mistakes. Recognizing
that lawyers make mistakes, it is noteworthy that an “incipient crisis” may lie in the
manner in which lawyers respond to a mistake. Ordinarily, a mistake is something that
we hope to learn from and which we will avoid duplicating in the future. That is what we
preach to our children, but in our adversarial system of justice a mistake will surely cost
someone other than the lawyer and, in that event, a mistake could be professionally
embarrassing and may cost money in the form of sanctions or a malpractice claim. If all
lawyers make mistakes, our professional identity will likely be derived in part by the
manner in which we address such mistakes. Do lawyers take ownership of their mistakes
or do they attempt to cover them up? Do lawyers blame others? The reaction to making
a mistake once realized may be a test of character, but it also reflects the professionalism
of that lawyer.
III. Acting Like A Professional
In “The Natural,” Roy Hobbs, played by Robert Redford, said “I guess some
mistakes you never stop paying for”, but the pointers presented by the Boston Bar
Association’s program go to the heart of the issue. Simply stated, lawyers are not
perfect.15 It is the practice of law, not the perfection of law and addressing mistakes
appropriately must be a core value for every lawyer. Since all lawyers make mistakes, it
is the manner in which lawyers address the mistakes which distinguishes professionals
from those merely wishing to avoid malpractice claims.
What does it mean to act as a professional? Can we only act as professionals if
we never make a mistake? Early in my career, I was mentored by a “senior” lawyer
which I held in high regard. He was a wise lawyer with an excellent reputation. In
addition to his family, the practice of law and fishing, his other great passion was
15

Natalie Lucas, An Admission Against Interest: Lawyers Make Mistakes, Too, The Docket, (October 2008)
http://www.denbar.org/docket/doc_articles.cfm?ArticleID=5766. In commenting as to how or why lawyers
make mistakes, Ms. Lucas observed that:
Most lawyers tend to have type-A personalities, which lead to perfectionist ideals. There also is
the added pressure in a legal career where seemingly minor mistakes can have major
consequences. Typos, inadvertently sent e-mails, transposed numbers, missed deadlines —
although perceived as just "goofs" or "gaffes" in another career, could lead to a client losing a
case, a client losing money, or a client losing confidence in you. Most significant, it could lead to
you losing confidence in yourself. Ms. Lucas laments a mistake she made early in her career, by
divulging confidential information to an opposing party. It is not surprising that Ms. Lucas noted
that she addressed the problem by promptly informing her firm. Ms. Lucas’ decision to take
ownership of her mistake resulted in resolving the issue because her firm and her client were
understanding and assisted with the resolution to the problem. Although Ms. Lucas also confesses
that her mistake caused her to sink into an anxiety-ridden depression, I suspect that she eventually
realized that we all make mistakes. Ms. Lucas concluded:
Although no lawyer wants to make a mistake, in an active career, it may be inevitable. The best
you can do for your client, your employer, and yourself is to admit your mistake, and then use it as
a learning opportunity. In the end, your mistake will probably make you wiser and more capable
in your legal career.
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woodworking. He made beautiful furniture. He was a true craftsman. Once, in a
philosophical discussion that compared the practice of law to his wood working, he noted
that all woodworkers make mistakes, but the craftsmanship of a woodworker lies in
knowing how to correct the mistake. His point was well made. I would, indeed, make
mistakes in my career, but my professionalism would be defined by how I addressed my
mistakes and the mistakes of others in my profession.
Lawyers make mistakes in many ways and for many reasons. As noted, mistakes
are not relegated to the young or inexperienced. Indeed, mistakes made by seasoned
lawyers may have grave consequences for the lawyer and firm because experienced
lawyers tend to handle more complex matters with far greater significance to a client,
which is the very reason the matter was not assigned to an inexperienced lawyer. We
have considered the types of mistakes which arise for experienced counsel inasmuch as
they represent unexpected landmines which warrant our consideration. The examples
offer a reminder of the risk which is so prevalent in the practice of law, especially for
those that appear in jurisdictions other than that which is considered their “home” state.
IV. Landmines In Local Rules
As most lawyers know that practice regularly in federal court, it is wise to consult
the court’s local rules, even if located in your “home” state. This includes the local rules
for the jurisdiction as well as the judge. The failure to follow the court’s local rules can
be costly.
A recent case from the Northern District of Illinois illustrates the importance of
knowing, and following, local rules in Federal court and assuring that all pleadings
signed by counsel are in compliance with such local rules. In R&Q Reinsurance
Company v. Sentry Insurance, 2013 U.S. Dist. LEXIS 21613 (N.D.Ill. 2013), the court
issued a ruling, sua sponte, which required the defendant to re-file its answer and
affirmative defenses because the answer failed to comply with the court’s local rules
concerning filing a pleading with particularity. The court’s comments suggest that the
answer filed with the court was prepared by a national counsel appearing pro hac vice,
but it was signed by local counsel. Notwithstanding the likely preparation of the pleading
by national counsel, the court was particularly harsh with the local counsel and mandated
that the amended answer must be filed with the court at no cost to his client. The court
offered the following admonition to the local lawyer:
To begin with, the entire pleading is stricken because of its
counsel’s noncompliance with this District Court’s LR 10.1, the
obvious purpose of which is to enable the reader to see just what
is and is not in issue between the litigants without the
awkwardness of having to flip back and forth between two
separate documents. It is frankly difficult to understand such
noncompliance, both because local counsel for R&Q (who
signed the pleading) is a member of a major Chicago law firm
with a vast experience in practicing here and because Sentry’s
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Counterclaim was itself part of a pleading that, in answering
R&Q’s Complaint, had complied with LR 10.1’s directive. Id.

This decision is noteworthy because the affirmative defenses with which the court
took issue were commonplace. The court criticized R&Q’s affirmative defenses because
they were “uninformative” and failed to identify the asserted flaws in the counterclaim.
The court observed that if R&Q wished to reassert any or all of those defenses which do
not do the job as contemplated by Rule 8(c) and the case law construing it, such defenses
must be flushed out and presented by an appropriate motion for disposition. The court
noted that other affirmative defenses were meaningless and worthy of omission. Counsel
was admonished as to the principles of notice pleading which were not met by the form
of their affirmative defenses and, therefore, the answer was stricken with the opportunity
to re-file.
Although most lawyers are mindful of the danger of failing to comply with the
local rules in Federal court, similar traps exist under State and local laws. In Dallas
County Section 2.03 of the local rules, entitled “Judgments and Dismissal Orders,”
provide that within 30 days after the court announces a verdict or judgment, or the court
receives written notice of a settlement from either party or mediator, counsel must submit
to the court a proposed judgment or dismissal order, unless ordered otherwise. Failure to
so furnish the court with such a proposed judgment or dismissal order will be interpreted
to mean that counsel wish the court to enter an order of dismissal with prejudice with
costs taxed at the court’s discretion. The novelty of this local rule could prove most
shocking to the unwary. A plaintiff will not get a second chance to file another lawsuit
and his or her only remedy will be taking an appeal of the court’s dismissal with
prejudice. It would be most difficult to explain to a client how a verdict awarding
damages in the client’s favor was lost because an order of dismissal with prejudice was
entered due to counsel’s failure to submit a proposed judgment within the time provided
in the rule.
In North Carolina, the Rules of Civil Procedure require that a party must respond
to an amended pleading within thirty days after service of the amended pleading. N.C.
Gen. Stat. §1A-1, Rule 15(a). However, under the Federal Rules of Civil Procedure, the
time for responding to an amended complaint or pleading is much shorter. Rule 15 of the
Federal Rules of Civil Procedure obligates a party to respond to an amended pleading
within the same time remaining for response to the original pleading or within ten days
after service of the amended pleading, whichever period may be longer, unless the court
otherwise orders. Fed. R. Civ. P. 15(a).
Counsel for plaintiffs and defendants must review the local rules of the court
regarding deadlines for filing dispositive motions such as motions for summary
judgment. For example, the U.S. District Court for the Middle District of North Carolina
requires that a party who intends to file a motion for summary judgment, or any other
dispositive motion, to first file and serve a notice of intent to file a dispositive motion
within ten days following the close of the discovery period. M.D.N.C.L.R. 56.1(a). The
Middle District also requires that all dispositive motions and supporting briefs must be
filed and served within thirty days following the close of discovery. M.D.N.C.L.R.
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56.1(b). The U.S. District Court for the Eastern District of North Carolina requires that
“all motions in civil cases except those relating to the admissibility of evidence at
trial…be filed on or before thirty days following the conclusion of the period of
discovery.” E.D.N.C. L.R. 7.1(a). The Eastern District local rule further provides that
“[i]f an extension of the original period of discovery is approved by the court, the time
for filing motions is automatically extended to thirty days after the new date.” Id.
Not all federal, state and local rules which can be problematic to lawyers pertain
to filing requirements. Although such procedural nuances can prove costly, or
embarrassing, to a lawyer not mindful of such local rules, some states have substantive
law unlike the law in other states and, therefore, a failure to comply could be most
damaging to an unwary lawyer.
V. Technological Advances Can Be Problematic
Lawyers can be confounded by technological advances in the court system and
mistakes can occur despite the diligence of an experienced lawyer. Indeed, it is possible
that young lawyers are better equipped to deal with such technological advances because,
although seasoned lawyers may be “immigrants” or “aliens” to such technology, younger
lawyers are “natives” to the digital world.16 As suggested by the results of the ABA
study, malpractice claims arise from mistakes caused by technological issues. For
example, the practice of e-filing is now common place, but there are nuances to the
practice of e-filing which have surprised lawyers. Will your experience be e-filing or efailure?
E-filing documents with the court offers tremendous benefits in the form of the
speed and ease with which the task of filing can be accomplished, but the lack of
uniformity in local rules can lead to procedural hiccups, especially for a lawyer that is not
familiar with local rules concerning e-filing. For example, does e-filing after the close of
business at the forum’s office count as being filed that same day? Some forums deem
pleadings e-filed after the time that the forum’s office closes as filed the next day. See,
e.g., L.R. 1840(a) (Cal. Super. Ct. San Bernardino Co.) (a document is deemed filed “on
the next business day the clerk’s office is open for business if the lodging occurred after
normal business hours of the clerk’s office”). Although electronic filing has been
adopted by all federal district and bankruptcy courts, many federal appellate courts, many
state courts and administrative agencies, problems have arisen with respect to this
technology. The convenience of e-filing is not without problems which may not be fully
appreciated until a lawyer has run afoul with the rules concerning such electronic filing
requirements.

Ira Kaufman, “Are You a Digital Alien, Digital Immigrant, or Digital Native? Marketing to the Digital
WHO.” Entwine Digital. http://www.entwinedigital.com/2011/10/marketing-to-the-digitalwho%E2%80%A6-the-native-immigrant-alien/
16
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In Minnesota, e-filing rules require that “new cases” must be filed by 5:00 p.m.
D. Minn. CM/ECF Civ. P. II.A.2.d (filing new cases). E-filing in a “new case” under
those local Minnesota rules was at issue in PHL Variable Insurance Co. v. U.S. Bank
National Ass’n, Civ. Mo. 10-1197 (RHK/AJB), 2010 WL 3926310 (D. Minn. Oct. 4,
2010). The plaintiff’s lawyer e-filed a complaint at 5:33 p.m. on the last day of a two
year limitation period. The court deemed the complaint untimely because it was a “new
case” filed 33 minutes after the court closed. The plaintiff lost the ability to prosecute its
claim. Regrettably, the holding in PHL is not alone in holding that electronic filing
completed after the court’s business hours, but before midnight that same day, was
untimely. See, e.g. Stark v. Wright Mgmt. Consultants, 247 F. App’x 855 (8th Cir. 2007)
(holding that a complaint electronically filed at 11:27 p.m. did not meet the 5:00 p.m.
deadline for the new case filings); But Cf. People ex. Rel Madigan v. Ill. Commerce
Comm’n, 899 N.E.2d 227, 232-237 (Ill. 2008) (“[I]n the absence of a specific regulation,
we cannot read a 5:00 p.m. deadline into the…`rules.”). Although this e-filing issue is
driven more by the lack of consistency in local court rules for e-filing process, the
technological advance is not without its own brand of unwelcome surprise for lawyers.
Noteworthy in some jurisdictions, receiving notification that a pleading has been
e-filed may not be enough. Although the physical filing of a pleading at the courthouse
typically results in the return of a file-stamped copy of the filed document, the equivalent
notice obtained when e-filing, even one that notes the pleading was “filed,” may not
always be enough to show that the document was, in fact, filed. In Kellum v.
Commissioner of Social Security, 295 F. App’x 47 (6th Cir. 2008), the plaintiff had 30
days to file a judicial challenge to the denial of disability benefits. On the last day of the
filing period, the plaintiff’s lawyer e-filed the complaint, but did not include credit card
information for the filing fees. He received an email notification that day stating that the
complaint was “filed” on the deadline; however, the next day, the clerk informed the
lawyer that the required fee was not paid. Although the lawyer paid the requisite fee a
few days later, the complaint was date stamped by the court on the date of payment,
rather than on the date of filing, which was two days after the applicable deadline.
Remarkably, despite the “filed” notification, the Sixth Circuit held that the plaintiff’s
complaint was untimely.
Notwithstanding such a ruling by the Sixth Circuit, other courts have not been
entirely unsympathetic to the issues which have arisen with regard to e-filing. Some
courts have recognized that computer problems may occur. Federal courts typically have
rules explaining the hoops through which a lawyer must jump if a court’s CM/ECF
system is down. See, e.g., L. Civ. R. 5.1 ¶15 (B.N.J.) (requiring an affidavit stating that
the filer attempted to “file electronically at least two times, at least one hour apart, after
12:00 noon”). However, those rules will not protect you if your own computer system
crashes or if it has other problems.
In the event that the lawyer attempting to file a document with the court
experiences computer problems, courts tend to pinpoint the carelessness of counsel as the
real reason for filing failures based on technical glitches. For example, in Robinson v.
Wix Filtration Corp., 599 F.3d 403 (4th Cir. 2010), the court considered issues related to

11

the fact that plaintiff's counsel was unaware of defendant’s motion for summary
judgment. Having failed to receive the motion, counsel failed to file an opposition to it.
The court observed:
We can hardly say that the District Court abused its discretion in
declining to vacate its judgment to prevent “manifest injustice”
given that Appellant’s failure to receive notice of the motion
resulted from his counsel’s conscious choice not to take any
action with respect to his computer troubles. As the District
Court found, because a pretrial order was entered on December
18, 2007, establishing August 8, 2008 as the deadline for filing
dispositive motions, Appellant’s counsel knew full well that the
deadline for dispositive motions was pending. See J.A. 184.
Also, “plaintiff’s counsel…knew…that he and other members of
his firm were experiencing problems receiving…emails,”
J.A. 184, and that, pursuant to the local rules of practice and
procedure, any notice of docket activity would arrive through
email, see W.D.N.C. R. 5.2.1(B) (requiring that “[a]ll documents
submitted for filing…be filed electronically unless expressly
exempted from electronic filing either by the Administrative
Procedures or by the assigned judge”). Finally, neither the
District Court nor Appellees had reason to know about
Appellant’s counsel’s computer troubles. See J.A. 179-80 (there
is nothing in the ECF system to indicate that transmission of the
[ ] NEF’s to the plaintiff’s counsel was not successful.”).
Despite all of this, Appellant’s counsel deliberately chose not to
contact anyone. See J.A. 184. Id. at 408.

The court pinpointed the cause for the failure to receive defense counsel’s motion on
plaintiff’s own failure to address his computer issues. Similarly, in Graves v. Deutsche
Bank Sec., Inc., No. 07 Civ. 05471 2011 WL 1044357 (S.D.N.Y. March 4, 2011), the
court held that a motion filed a few minutes after a deadline was late, even though the
filing lawyer provided a detailed explanation as to how his computer system
malfunctioned, along with a further explanation of how/why the malfunction was beyond
his control. The court held that the lawyer failed to show good cause to justify his
neglect in filing before the midnight deadline. Id. at *4.
Misinterpreting the local rules of a court and missing deadlines for e-filing are not
the only problems which have arisen with regard to technological advances in the
practice of law. Documents which are e-filed are typically made public. Therefore,
courts will presume that every lawyer understands the consequences of clicking “submit”
when filing.17
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A failure to take proper precautions to preserve confidentiality when dealing with
sensitive information in an electronically filed document could lead to sanctions or other
liabilities, such as in Baella-Silva v. Hulsey, 454 S.3d 5 (1st Cir. 2006).18 In Hulsey, the
court affirmed a $50,000 sanction against a party for electronically filing the terms of the
confidential settlement. The disclosure of documents without redacting personal
information, such as birthdates, names of minors, financial account information and
social security numbers can also lead to problems for lawyers that fail to act responsibly,
perhaps with respect to exhibits attached to complaints.19 A Minnesota court held in
Allstate Ins. Co. v. Linea Latina De Accidentes, Inc., 2010 U.S. Dist. LEXIS 124773 (D.
Minn. November 24, 2010), that there was no excuse for not complying with federal rules
requirements of redacting certain personal information from pleadings or their
attachments. The court held:
Every federal district court has now embraced electronic filing.
The days of lawyers being able to ignore the computer and shift
blame to support staff in the event of an error are gone. The
consequences are too serious. To the extent there are lawyers
practicing in federal court who are under the impression that
someone in the Clerk’s office will comb through their filings for
errors and call them with a heads-up, the Court delivers this
message: “It is the responsibility of counsel to ensure that
personal identifiers are properly redacted.” The days of paper
filings – with accessibility to files limited not by law but by the
practical challenges of driving downtown, paying for parking,
checking out the file, and paying the friendly clerk of court to
make copies – are gone.20 Lawyers who are slow to change run
the very real risk of sanctions.

The final sentence of the cited material from the Linea Latina decision offers a chilling
admonition for lawyers that are loathe, or slow, to familiarize themselves with the
nuances of electronic filing. Deadlines and the possibility of divulging confidential
information which should be redacted from documents filed with the court will likely
cause problems for lawyers not mindful of the rules. Although e-filing with the court may
ease the process in many respects, this advancement is fraught with danger to lawyers
that fail to embrace the technology mindful of such risks. Lawyers will not be easily
relieved of the consequences of their error. It is reasonable to expect that lawyers seeking
leeway from a court for the failure to follow e-filing procedures will be gravely
disappointed.21
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A number of cases urge the conclusion that lawyers failing to comply with court
rules concerning e-filing will receive little sympathy with regard to such failures. When
a filing error results from a lawyer’s inattentiveness to or negligence regarding e-filing
procedures, courts have left the lawyer little leeway, consistently rejecting arguments for
equitable tolling of a filing, or excusable neglect:
 A lawyer’s failure to receive electronic notice of summary judgment because of
known computer problems does not constitute an excusable neglect. Robinson,
599 F.3d at 409-10, 412-13.
 Rejecting excusable neglect because a lawyer’s failure to familiarize
themselves with filing procedures led him to missing a deadline. Kanoff v.
Better Life Renting Corp., 350 F. App’x 655, 657-58 (3rd Cir. 2009).
 A lawyer’s failure to comply with local e-filing rules “can hardly be considered
the result of excusable neglect.” McDowell-Bonner v. D.C., 668 F. Supp. 2d
124, 126-127 (D.D.C. 2009).
 Failing to attach a supporting document to motion for summary judgment
response was not excusable neglect. Satterlee v. Allen Press, Inc., 455 F. Supp.
2d 1236, 1243-45 (D.Kan. 2006).
 Mere belief that a jury demand was timely filed electronically by counsel
familiar with the electronic filing system was deemed “either carelessness or an
oversight on the part of counsel” and the jury demand was denied as being
untimely. Richardson v. Image Sensing Sys., Inc., No. C 10-5629, 2011 U.S.
Dist. LEXIS 31839, *3 (W.D. Wash. March 16, 2011).
 Equitable tolling was not availing to the plaintiff because by waiting until “last
possible day” to file, the plaintiff’s lawyer’s filing errors – which led to missed
deadline – were not beyond his control. Kellum v. Comm’r of Soc. Sec., 295 F.
App’x 47, 50 (6th Cir. 2008).
 Equitable tolling of the filing was not available when the post office incorrectly
told the plaintiff’s lawyer that a complaint would reach the courthouse by the
deadline when the plaintiff’s lawyer knew that electronic filing was available.
Ward v. Astrue, Case No. 5:09cv380/RS/EMT, 2010 WL 4386544 at *2, *6
(N.D. Fla. Oct. 29, 2010).
 Arguing that the court should consider a document timely filed because the
lawyer mistakenly believed that document was timely failed because “counsel’s
unfamiliarity with an electronic system” does not support a finding of equitable
tolling. Perry v. Accurate Staffing Consultants, Civil NO. 3:10-CV-201-FVWDCK, 2010 WL 2650881, at *4 (WDNC June 30, 2010); Johnson v. Astrue,
Civil Action No. 3:09-CV-46, 2010 WL 2365527, *3 (D. W. Va. June 8, 2010).
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VI. Landmines In Substantive Laws
A. The Kotecki Cap
Procedural rules and deadlines are not the only concern. Landmines exist in the
substantive laws of some states. Illinois law can be a formidable minefield for a lawyer,
especially an out-of-state lawyer, attempting to navigate the rules pertaining to workers
compensation, indemnity and coverage. In Illinois, an injured person may not directly sue
his employer in a civil action for damages. Under the Workers’ Compensation Act, 820
ILCS 305/11, employers are immune from personal injury suits by their employees
because benefits under the statute are considered an injured employee’s “exclusive
remedy.” Although this rule mirrors the majority rule in most jurisdictions, Illinois
courts also recognize that the injured plaintiff’s employer may be partially at fault in
causing his injury. In a typical construction site injury, an injured plaintiff’s employer
may be guilty of failures to train, supervise or provide safety equipment. Yet, the plaintiff
may not make his employer a defendant in his personal injury action.
The Illinois Contribution Among Joint Tortfeasors Act, 740 I.L.C.S. 100/0.01,
adopted in 1979, provides the means for non-employer defendants to bring the injured
plaintiff’s employer into a lawsuit. The Contribution Act allows a third-party complaint
against the employer, seeking its contribution toward any judgment against or settlement
by the defendant, in proportion to the employer’s fault in causing the plaintiff’s injury.
For example, if a jury asked to assign percentages of fault to all the parties involved in
the accident assigns eighty percent of fault to the defendant, and 20 percent to the injured
plaintiff’s employer, the defendant will be entitled to contribution from the employer
equal to 20 percent of the damages awarded to the plaintiff.
Illinois courts struggled for some time with the inconsistency between the
employer’s statutory immunity from tort claims by injured employees and the employer’s
contribution liability to defendants, but the courts resolved this conflict by placing a cap
on the amount an employer could be required to contribute to a tort judgment against
other defendants. In Kotecki v. Cyclops Welding Corp., 146 Ill.2d 155, 585 N.E.2d 1023
(1991), the Illinois Supreme Court held that where an injured plaintiff’s employer is
brought into his tort lawsuit as a third-party defendant under the Contribution Act, the
employer will never be obligated to contribute a sum greater than the amount it has paid
to the plaintiff in workers’ compensation benefits, no matter what percentage of faults is
assigned by the jury.
In order to illustrate how the Kotecki rule works, consider a plaintiff plumber
injured while working in the scope of his employment on a construction site that sues the
general contractor for negligence. The general contractor would likely file a third-party
complaint against the employer seeking contribution. After trial, a jury might award the
plaintiff plumber $100,000 in damages, and allocate the fault as follows: 10 percent to the
plaintiff plumber; 30 percent to the general contractor; and 60 percent to the employer.
The general contractor will be entitled to a $60,000 pro rata contribution from the
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employer toward the $90,000 “net” amount due to the plaintiff plumber, after the verdict
is reduced by the plaintiff’s own fault. However, if the employer has already paid the
plaintiff plumber $20,000 in workers’ compensation benefits, which can include
temporary disability payments, medical expenses and a lump sum settlement, the
employer’s exposure under the Kotecki rule is limited to $20,000, the amount of the
statutory benefits paid to the plaintiff plumber. The employer must contribute just
$20,000 for the verdict against the general contractor, not the full $60,000 it would
otherwise owe. The general contractor must make up the difference to satisfy the
judgment in favor of the plaintiff.
The Kotecki rule does not eliminate an employer’s exposure, nor does it mean an
employer can avoid contributing any amount in addition to its benefit payments to the
plaintiff. The significance of the Kotecki cap is that the employer will not have to pay an
additional amount in contribution any larger than the amount it already paid in benefits.
Although the Kotecki rule creates an unexpected wrinkle for the unwary, this
nuance of Illinois law is further complicated by the fact that an employer can waive the
Kotecki cap. Illinois courts have recognized an important exception for parties that enter
into written contracts that may be deemed to have waived the limits under the Kotecki
rule where indemnity language in their contract is broader than that set forth in Kotecki.
In Braye v. Archer-Daniels-Midland Company, 175 Ill.2d 201, 676 N.E.2d 1295, 222 Ill.
Dec. 91 (1997), the Illinois court held that an employee may waive its Kotecki protection
by contract and thereby be liable for its full pro rata share of contribution. The court in
Braye, and the litany of cases that follow it, base their decision upon an interpretation of
what is loosely labeled “indemnity provisions” contained in contracts to which the
employer was a party, which act as provisions allowing for contribution. Estate of Willis
v. Kiferbaum Construction Corp., 357 Ill. App. 3d 1002, 1006, 830 N.E.2d 636, 294 Ill.
Dec. 224 (2005). Typically, an “indemnity provision” will require a subcontractor to
“indemnify and hold harmless” a general contractor or owner for the general contractor’s
liability for injury to person or property happening in connection with the subcontractor’s
work.
Illinois courts have found that a third-party seeking this type of “partial
indemnity” is truly seeking contribution. Za. Sur. Co. v. Northern Ins. Co., 224 Ill.2d
550, 559, 866 N.E.2d 149, 310 Ill. Dec. 338 (2007) (citing Stevens v. Silver Mfg. Co., 70
Ill.2d 41, 374 N.E.2d 455, 15 Ill. Dec. 847 (1977) (noting, “although stated in terms of
partial indemnity rather than contribution, the prayerful relief clearly seeks contribution
based on the relative degree to which the employer’s misuse of the product or assumption
of risk contributed to cause plaintiff’s injuries”). The court in Virginia Surety Company,
noted that nothing in Kotecki prohibits an employer from volunteering to remain liable
for its pro rata share of damages proximately caused by its negligence. Virginia Surety
Company v. Northern Insurance Company, 224 Ill.2d at 559.
Under the Kotecki cap, Illinois employers have come to expect that their exposure
and contribution to defendants sued by injured employees will be strictly limited. The
Illinois Supreme Court decision in Braye, however, means that the terms of the written
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contract between the employer and defendant may be interpreted to waive that liability
cap. In all claims for contribution, Illinois defense counsel must look closely at the
language of those contracts to assess whether there will be any limits upon the exposure
of an employer to contribution claims in cases involving an injured employee.
B. The Peril Of Reserving Rights In Illinois
Illinois’ most significant deviation from the majority of jurisdictions in addressing
coverage issues may well lie in its unique rules concerning commencement of a
declaratory action. In Illinois, the decision to disclaim coverage requires consideration of
the possibility that an insurer may need to commence a declaratory action. Even if there
exists a compelling argument in favor of a disclaimer, the right of an insurer to disclaim
coverage is limited. If there is potential coverage, but the insurer believes a valid
exclusionary clause may be applicable, the insurer cannot simply abandon the insured;
rather, an insurer must defend the insured under a reservation of rights and either: (1)
secure declaratory judgment as to the question of coverage; or (2) adjudicate the issue of
coverage in a supplemental suit. Associated Indemnity Company v. Insurance Company
of North America, 68 Ill. App. 3d 807, 821, 25 Ill. Dec. 258, 386 N.E.2d 529 (1979).
Illinois courts have held that when an insurer refuses to defend, despite the
potential of coverage, the insurer is estopped from raising non-coverage as a defense in
the subsequent action filed against its insured, or the insured’s subrogee. Id. (citing
Aetna Casualty & Surety Co. v. Coronet Insurance Company, 44 Ill. App. 3d 744, 358
N.E.2d 914, 3 Ill. Dec. 371 (1976); Fireman’s Fund Indemnity Company v. The Freeport
Insurance Company, 30 Ill. App. 2d 69, 173 N.E.2d 543 (1961) Ill. Appl LEXIS 391
(1961). If an insurer breaches a duty to defend, that insurer may be liable for the
insured’s litigation expenses in the underlying action and for the judgment rendered
against the insured up to the limits of the insurance policy. Id.
Some Illinois courts have even held that if an insurer acts in bad faith by refusing
to conduct an insured’s defense, the insurer may be required to satisfy the entire
judgment or settlement, irrespective of its policy limits. Id. The obligation in Illinois to
file a declaratory judgment in the event an insurer issues a reservation of rights in its
coverage position can be most problematic for those insurers and their lawyer(s) unaware
of the obligation to file a declaratory judgment action at the time the reservation is issued
or in a supplemental proceeding.
C. Don’t Mess With Texas
Illinois is not the only jurisdiction with a novel approach to interpretation of
insurance policies and the obligations required thereunder. In Texas, an insurer’s
common law duty in the third-party context is limited to “the Stowers duty” to protect the
insureds by accepting a reasonable settlement offer within policy limits. In a case of first
impression, the Texas Court of Appeals held in G.A. Stowers Furniture Co. v. Am. Indem.
Co., 15 S.W.2d 544, 1929 Tex. App. LEXIS 1303 (1929) that the provisions of an
insurance policy giving an insurer absolute and complete control of the litigation, as a
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matter of law, carries with it a corresponding duty and obligation on the part of the
insurer to exercise a degree of care that a person of ordinary care and prudence would
exercise under the same or similar circumstances, and that a failure to exercise such care
and prudence is negligence on the part of the insurer. Id. at 547. In observance of this
rule, the court noted that where an insurer acts as the agent in circumstances of managing
the defense of the case, the insurer is obligated to give the rights of the insured great
consideration and must avoid betraying the trust it has undertaken with the expectation of
performing its duties with care and diligence. Id. at 548.
Although Stowers was decided long ago, Texas courts generally recognize that an
insurer’s common law duty to act reasonably when handling an insured’s defense is
limited to a duty to protect the insured by accepting a reasonable settlement offer within
policy limits. Mid Continent Insurance Co. v. Liberty Mut. Ins. Co., 236 S.W.3d 765,
2007 Tex. LEXIS 918, 51 Tex. Sup. J. 44 (2007). The duty to accept a reasonable
settlement offer within policy limits is not activated by a settlement demand unless three
prerequisites are met: (1) the claim against the insured is within the scope of coverage;
(2) the demand is within the policy limits; and (3) the terms of the demand are such that
an ordinary, prudent insurer would accept it, considering the likelihood and degree of the
insured’s potential exposure to an excess judgment. Id. at 776. A demand above policy
limits, even if reasonable, does not trigger the duty to settle. Id.
D. Georgia On My Mind
In World Harvest Church, Inc. v. GuideOne Mut. Ins. Co., 287 Ga. 149, 695
S.E.2d 6 (2010), the Supreme Court of Georgia held that in order for a reservation of
rights to be affective, the reservation must be unambiguous and, to the extent there is any
ambiguity, the purported reservation of rights must be construed strictly against the
insurer and liberally in favor of the insured. In practice, an insurer must disclaim
coverage and name specific defenses being reserved when undertaking a liability defense
subject to a reservation of rights or such defenses to coverage will be deemed waived in
the state of Georgia. Moreover, an insurer’s conduct in this respect operates as an
estoppel to later contest an action upon the policy, regardless of the fact that there has
been no misrepresentation or concealment of materials on its part, and not withstanding
the facts may have been within the knowledge of the insured equally as within the
knowledge of the insurer. Id. at 153. The Supreme Court concluded that where an
insurer assumes and conducts an initial defense without affectively notifying the insured
that it is doing so with a reservation of rights, the insurer is deemed estopped from
asserting the defense of non-coverage, regardless of whether the insured can show
prejudice. This court’s ruling clarifies the need to state a reservation of rights with great
specificity, or risk the possibility of losing defenses to coverage.
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VI. Client Relations
Failures to comply with court rules and deadlines can be devastating to an
lawyer’s case or reputation; however, the inability to manage client relations can stymie a
lawyer’s ability to practice in the same fashion. There may well be a fine line between
success and failure in properly managing relationships with a client, but the management
of such relationships is a necessary part of the practice of law. There are several aspects
of the lawyer/client relationship relative to the assignment of work from clients and
insurers.
1. Billing
With the understanding that lawyers must be compensated, billing is a necessary
component to a successful relationship between attorney and client. Billing is the lifeline
of a law firm, whether that work is on behalf of an insurer or a policyholder to which the
insurer is providing coverage. Although billing is a necessary component of the
lawyer/client relationship, excellence in billing practices should be the desire of all
lawyers that hope to manage their client relationship well. Billing practices have been a
cause for concern to lawyers since the age of Abraham Lincoln, who commented:
The matter of fees is important, far beyond the mere question of
bread and butter involved. Properly attended to, fuller justice is
done to both lawyer and client. An exorbitant fee should never
be claimed. As a general rule never take your whole fee in
advance, nor any more than a small retainer. When fully paid
beforehand, you are more than a common mortal if you can feel
the same interest in the case, as if something was still in prospect
for you, as well as for your client. And when you lack interest in
the case the job will very likely lack skill and diligence in the
performance. Settle the amount of fee and take a note in
advance. Then you will feel that you are working for something,
and you are sure to do your work faithfully and well. Never sell a
fee note -- at least not before the consideration service is
performed. It leads to negligence and dishonesty -- negligence by
losing interest in the case, and dishonesty in refusing to refund
when you have allowed the consideration to fail.22

In the prophetic words of Abraham Lincoln, the matter of billing and charging fees to a
client transcends far more than the revenue realized by the firm. Indeed, proper billing
practices represent an opportunity to cultivate and nurture a lawyer’s relationship with his
or her client. Conversely, improper billing practices will spoil a relationship, perhaps like
no other failing on the part of the lawyer.
22

Abrahams Lincoln’s Notes for a Lecture, as taken from a document fragment dated July 1, 1850 by
White House secretaries, John Nicolay and John Hay, who collected his manuscripts after his death.
http://www.abrahamlincolnonline.org/lincoln/speeches/lawlect.htm
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Of course, the issue of proper billing goes beyond the obligation for lawyers to
refrain from all conduct involving “dishonesty, fraud, deceit or misrepresentation.”23 A
lawyer must not succumb to the lure of fulfilling firm objectives at the expense of their
client. Although all lawyers feel the pressure to attract clients, the equally important skill
of maintaining and cultivating the relationship with that client may well depend on a
lawyer’s ability to bill fairly and accurately.
Of course, improper billing practices could well lead to sanctions beyond the loss
of a client. Padding client’s bills with hours not worked is tantamount to
misappropriation. Disciplinary Counsel v. Holland, 106 Ohio St. 3rd 372, 377, 2005 Ohio
5332, 835 N.E.2d 361 (2005). When professional conduct involves misappropriation,
disbarment is the presumptive sanction, although this sanction may be tempered with
sufficient evidence of mitigating circumstances. Id. (citing, Dayton Bar Assn. v. Gerren,
103 Ohio St. 3d 21, 2004 Ohio 4110, 812 N.E.2d 1280 (2004)). A lack of professionalism
in exercising good judgment in billing practices has brought about change in the manner
in which clients pay lawyers.
Clients audit bills and insurers hire third parties to examine bills submitted by
their lawyers, but the problem is best stated in terms of the danger all lawyers encounter
while attempting to balance the expectations of their client and the professional
objectives as outlined for them by their firm. The undeniable fact is that regardless of
elevated rhetoric, the private practice of law is a business and, for too many lawyers,
nothing but a business.24
Many lawyers are caught in the confusion between idealized professionalism and
the rigors of business and, as a consequence, lawyers operate under assumptions that on
the one hand allow them to disassociate the price of their services from the quality and
degree of success and on the other, fail to comprehend important trends and technological
changes that are altering dramatically the conditions of competition and the ways in
which successful law business must work.25 Consider several scenarios, some of which
pertain to firms that work primarily for insurance companies, which illustrate the
difference between how lawyers should perform for their clients and the traps into which
lawyers sometimes fall.
 Playing with a dispute until fees are maximized26 – lawyers can find themselves
dragging out cases well beyond what is necessary in order to collect high fees
through maximization of billable hours. According to Professor Barnhizer, this
tendency is widespread.
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24
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Id. at 350-351.
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Id. at 357.
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 De-legalize dispute and consider the human costs27 – although described by
Barnhizer in terms of the need to prioritize the principle of victory when
factoring in the toll a litigation may take on the participants, this example has a
corollary in the relationship which firms have with insurance companies that
send them work. It is in the best interests of both parties to the insurer/outside
counsel relationship to discuss the practical side of resolving a case rather than
seeking “victory” by going the distance in litigating the matter. Of course, the
defense firm, or coverage counsel, may run the risk of a loss of faith by the
insurer in its counsel. In fact, it is possible that an lawyer’s desire to explain
the economic considerations in “going the distance” could be viewed by the
insurance company paying his/her fee as a lack of conviction or confidence in
taking the matter to trial; however, that is the risk that private counsel must take
in attempting to do what he/she knows is right and in the best interest of his
client.
 Stirring the pot to keep controversy going28 – “the spirit of ethics and duties
owed to clients faces significant obstacles in a profession where unfounded
litigation and questionable claims and assertions are supposed to be ethical
violations.”29 The existence of a litigation confirms the difference opposing
parties may have with regard to the facts affecting the outcome of the case;
however, is it the lawyer’s obligation to dwell on the dispute, and possibly the
incorrect assertions of an opposing party? Or, should a lawyer be mindful of
the big picture with regard to litigation in order to dwell on the salient facts
which most affect the outcome of the dispute? Consider the likelihood that
lawyers (and clients) who are willing to accuse others of such terrible behavior
can be expected to engage in good faith negotiation and mediation in disputed
context where there is little or no authority to keep them in check. 30 Lawyers
that make baseless charges knowingly, maliciously or with reckless disregard to
the truth of the allegations simply to gain an advantage are not acting in their
client’s best interests and, moreover, they may well violate ethical standards
that preclude such behavior.
 Client expectations and a less than productive mediation31 - a concern with all
mediations is the client’s expectation about the probability of what might occur.
The mindset of the client can be significantly shaped by the preamble given by
the lawyer. If a mediation is viewed as an opportunity for an advocate for
settlement to act on behalf of both parties in attempting to resolve a dispute, it
is possible that a “good” settlement may well be an outcome in which both
sides are dissatisfied with the result. With that in mind, “grounding” the
client’s expectations with regard to what might be deemed a “success” at the
mediation could be critical to the outcome. The manner in which the lawyer
27
28
29
30
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manages that preparation is critical to understanding whether the lawyer is
fulfilling his obligation to that client. Significantly, the lawyer’s ability to
handle the type of case going to mediation is critical to his/her ability to be
affective in preparing his client and resolving the case.
 “Churning” for the lawyer’s profit32 - wasting client resources under the guise
of providing an aggressive representation is called “churning.”33 As noted by
Barnhizer, “one critic states the hourly thesis is a devilish creature that rewards
inefficiency and paralyzes productivity.”34 Regrettably, Barnhizer notes one
author’s observation about the behavior of the divorce bar in Washington, D.C.
in which she stated: “The beauty of it, from the unscrupulous lawyer’s point of
view, is that although the client is being fleeced, he or she thinks the lawyer is a
fierce fighter for the cause.”35 Although divorce cases may be among the worst
examples of lawyers “churning” a case in order to keep the litigation going, a
defense counsel may well not be acting in the best interests of his client by
taking unneeded depositions or filing unnecessary motions in order to “churn”
the litigation. Most insurer representatives have become sophisticated in
evaluating the substantive nature of lawyer activity as reflected by their defense
counsel reports and the billing that accompanies such progress reports.
Although the artful drafting of defense counsel reports may cloak the churning
behavior of some defense counsel, the excessive billing generated by a
“churner” will contrast dramatically with the reports and billing of a nonchurner that may well sit a few inches away on the insurance representative’s
desk.
 Billing for work not done36 – although a “churner” may become involved in
reprehensible business practices, such activity pales in comparison to a lawyer
that bills for work that has not been completed. There is little that can be said
with regard to a lawyer that participates in such activity other than the fact that
he/she may have lost his moral and ethical compass. Even the business
32
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demands of the firm cannot justify such a practice activity and the loss of
business from a particular client may be the least of such a lawyer’s concerns.
Although there are client based forms of regulating lawyers in their billing
practices, such as in-office audits or the use of third party auditing companies, the
possibility of a more formal system of regulating lawyer activity with regard to billing
practices could be considered. As stated by one author, “the system is such an obvious
sham that it is best described as unethical in the sense that it has not ever actually worked
as a serious deterrent of corrupt professional behavior, and it is getting worse rather than
better.”37 Regrettably, it may be correct to opine that if familiarity breeds contempt,
lawyers who are responsible for holding themselves and other lawyers to a high standard
have contempt for the system according to which they are supposed to operate in
providing services to their clients, and, as a result, they continually overlook and
rationalize unprofessional behavior, both by others and themselves.38
2. Communicating Effectively With The Client
Although there are several components to effective communication with an
insurer client, it is reasonably expected that a minimum expectation is that such reporting
will be done in a candid, timely fashion. This is not a question of complying with
reporting guidelines agreed to with a client at the start of a business relationship. Instead,
this pertains more to the accuracy with which lawyers report to their client. Is it enough
to say that the golden rule for most lawyers is to not allow their clients to be surprised?
Although simplistic in its approach, this standard may be difficult for lawyers to achieve
consistently, but there are several causes for it.
Although it goes without saying that the model rules of professional conduct
obligate all lawyers to refrain from conduct involving dishonesty, fraud, deceit or
misrepresentation, lawyers’ professional lives are fraught with conflicting obligations and
objectives which can sometimes lead a lawyer to stray in a manner violative of the
amount of rules.39 A lawyer is in a “dominant” position in a relationship to the client
because of his/her greater knowledge of the legal system and, more importantly, the
specific information related to the matter being litigated.40
In a study of 20 American lawyers, the lawyers were asked to identify instances in
which they had deceived clients or have seen others do so in order to invite a discussion
whether the conduct in question was justifiable and, if justifiable, why.41 The study
37
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revealed patterns involving a pervasive deception related to client billing (padding bills,
double billing, doing unnecessary work to “run the meter,” and failing to disclose the
basis of the bill) and there were other patterns of deception about the type or degree of
expertise possessed by the lawyer or the firm in handling a particular matter.42 Most of
the lawyers reported deception about mistakes made in the course of representing clients
and they reported countless deceptions designed for the lawyer’s convenience which
controlled the flow of the work.43 Many associates reported that they deceived their
clients sometimes because they need to create a particular impression on a partner. 44 The
limited nature of the inquiry for the study conducted by Lisa G. Lerman for the
University of Pennsylvania suggests that some forms of deception may well be
widespread and that the problem requires a comprehensive study.45 Remarkably, this
article by Lerman in 1990 is wholly consistent with the observations by Barnhizer in
2012 as noted above. Under the circumstances, it does not appear that much has changed
during that time frame.
Failing to communicate candidly, and effectively, with a client can be challenging
on occasion for some lawyers, old and young; however for the same reason cases turn
during an effective cross-examination, it is difficult to keep all of the lies [in the case of a
deceitful witness] going in the same direction. A failure to maintain an open, honest and
candid relationship with a client can cause one lie, embellishment, or inaccuracy to lead
to another.46
Although many inaccuracies may be stated to a client with respect to billing, the
motivations for which were set forth above, inaccuracies can also infiltrate
communications with a client with regard to non-billing matters. A lawyer’s particular
position in a firm, or with a client, may motivate that lawyer to stray from the truth if
attempting to impress the client, or impress senior or supervising members of his/her
firm. Although a lawyer’s effort to cover up mistakes are partly motivated by the desire
to gain a client’s respect, confidence and admiration, this goal also leads some lawyers to
exaggerate what they have done, or what they can do for future clients.47 Other forms of
inaccurate communication with a client may pertain to who did work for the client, or
could include characterizations of the work which caused it to look easier, or harder, than
it really was for the lawyer handling the matter.48 Other forms of “misdirection” to a
client could pertain to deception about the status of the law, the value of the case, or the
lawyer’s fee.
Not all forms of deception with a client are unethical. Indeed, it is possible for a
lawyer to manage a client’s best interests by withholding information from the client
about their strategy. While interviewing a personal injury lawyer for her survey, Lisa
Lerman was informed of one instance where a lawyer refrained from discussing the
42
43
44
45
46
47
48

Id.
Id.
Id.
Id.
Id. at 717.
Id. at 730.
Id. at 732-33.

24

nature of their injuries during trial preparation after learning that she became emotional
after the first time she discussed it. Without explaining his courtroom strategy, the
lawyer explained that he did not wish to desensitize his client to the emotional trauma
displayed when discussing her injury by having her explain the accident too many times.
His courtroom strategy was to avoid rehearsal of the testimony in order to allow for the
client to become emotional and become tearful on the witness stand. This strategy
resulted in several jurors crying in the jury box during her testimony and, although this
lawyer’s strategy and trial tactics did not violate ethical rules, the client was not allowed
to truly participate in the preparation of her case for trial because she was not made aware
of the strategy by her lawyer.49
Although the strategy of manipulating a client in order to maximize the emotional
impact of unrehearsed testimony at the time of trial may be acceptable to the client once
the strategy is explained to the client after the fact, the justification for such deception
with a client has a narrow window of acceptability it is unlikely many instances of such
deception can be justified in the practice of law. This notion of honesty and integrity in
the practice of law is timeless. Even Thomas Jefferson offered his perspective of the
importance of such virtues in the practice of law:
Nothing is so mistaken as the supposition, that a person is to
extricate himself from a difficulty, by intrigue, by chicanery, by
dissimulation, by trimming, by an untruth, by an injustice. This
increases the difficulties tenfold; and those who pursue these
methods, get themselves so involved at length, that they can turn
no way but their infamy becomes more exposed. It is of great
importance to set a resolution, not be shaken, never to tell an
untruth. There is no vice so mean, so pitiful, so contemptible;
and he who portents himself to tell a lie once, finds it much
easier to do it a second and third time, till at length it becomes
habitual; he tells lies without attending to it, and truths without
the world believing him. This falsehood of the tongue leads to
that of the heart, and in time depraves all its good dispositions.50

It is unlikely that the model rules for professional conduct can be written to avoid all
nature of lies, inaccuracy and lack of candor, but the danger of allowing such practices to
infiltrate the manner in which a lawyer conducts business can unravel relationships with
clients, and colleagues, if repeated often. Thomas Jefferson’s admonition has validity if
we are to assume that a regular course of untruthful behavior becomes part of our
practice.
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Conclusion
Although the lofty objective of true professionalism may become lost in the many
conflicting priorities encountered in the practice of law, especially over a long period of
time, there is a correlation between a lawyer’s effectiveness and his/her ethical
professional identity. Although professionalism is a highly useful term to describe the
important elements of an ethical professional identity, legal scholars have yet to construct
a widely accepted definition of “professionalism.”51 The preamble to the Model Rules of
Professional Conduct provide that in addition to a lawyer being competent, prompt and
diligent in all professional functions, a lawyer must also be guided by personal
conscience.52
Landmines come in many forms — an abhorrent case, a hostile judge, a lack of
diligence on the part of the lawyer in presenting the case thoroughly and in conformance
with local rules and procedural requirements. Landmines also exist in poor judgment of a
lawyer which fall victim to the pressures, subtle and otherwise, which influence a lawyer’
s decision making.
Whether driven by the adverse nature of our profession, or economic pressures
exerted by the economy or our law firms, it is possible that practicing law in an ethical,
professional manner may well be determined by the demons that lurk within.53 Lawyers
work in a profession that has self-contradictory expectations that can cause great
conflict.54 The conflict felt by lawyers in such circumstances can be magnified by the
lack of transparency with regard to what lawyers do on behalf of their clients.
Although lawyers are generally viewed as aggressive and adversarial by the
general public, such characteristics are considered laudable by clients seeking zealous
advocacy. Lawyers must act with good conscience and be ethical in all aspects of their
practice while attempting to deliver results which satisfy the high expectations of their
clients and their firms. Character reveals itself in times of adversity and, similarly, the
professionalism of a lawyer may well be defined by what a lawyer does when no one is
looking, or when no one is in a position to detect the errant behavior. Mistakes happen,
but fulfilling our social contract by acting like a professional in all respects will help
avoid the landmines of the legal profession.
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Recent Developments Impacting Class Actions Against Insurance Companies
Wystan Ackerman
Robinson & Cole LLP
This paper provides an overview of recent developments in class action lawsuits against
insurance companies, along with a discussion of the U.S. Supreme Court decisions issued to date
during the Court’s October 2012 Term and their potential impact on insurance class actions.
Overall, while insurers have had substantial success in defeating class actions over the last
couple of years, there are a few significant, unfavorable decisions and areas of potential concern
for the industry.
I.

Recent Insurance Class Action Decisions
A.

Property Insurance Class Actions

For a number of years, plaintiffs’ attorneys have brought class actions seeking to recover
for general contractor fees, known as general contractor overhead and profit. In these cases,
plaintiffs’ attorneys typically take the position that there is or should be a “three trade rule” under
which insurers must always include general contractor overhead and profit if there are three or
more “trades” involved in the loss. In late 2011, in National Security Fire & Casualty Company
v. DeWitt, 85 So. 3d 355 (Ala. 2011), the Alabama Supreme Court surveyed the law across the
country on this issue and agreed with the strong majority view that class certification was
improper. The court explained that “[a]lthough this case will involve issues that are common to
all class members, it is highly likely that it will also involve individualized evidence regarding
whether it was reasonably foreseeable that the services of a general contractor would be
necessary in each of th[e] [putative class members’] claims.” Id. at 384.
Another significant decision over the last couple of years is the Louisiana Supreme
Court’s opinion in Oubre v. Louisiana Citizens Fair Plan, 79 So. 3d 987 (La. 2011), which
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involved a Louisiana statute providing that an insurer must initiate loss adjustment within 30
days after notice of a catastrophic loss (and 14 days for non-catastrophe claims). The penalty for
failing to comply with this requirement is “an amount not to exceed two times the damages
sustained or five thousand dollars, whichever is greater.”1

The plaintiffs claimed, and were

ultimately able to prove through records obtained from Louisiana Citizens, that the insurer did
not have an adjuster call the insured to schedule an inspection on many thousands of claims
within 30 days after Hurricanes Katrina and Rita. The Louisiana Supreme Court majority
concluded that this statute on its face provided for an automatic, mandatory penalty for failure to
initiate loss adjustment within the 30 days. Id. at 1000. The Louisiana Supreme Court also
ruled, without explanation, that the trial court did not err in awarding a penalty of $5,000 on each
individual putative class member’s claim. Id. at 1006. The U.S. Supreme Court denied certiorari
where review was sought on due process grounds. See 133 S. Ct. 30 (2012).
In property insurance class action rulings at the trial court level, in the past year there
were also significant rulings by the District of Arizona finding class certification appropriate in a
case involving coverage for polybutylene (PB) plumbing, and by the Eastern District of
Tennessee dismissing a putative class action alleging improper calculation of actual cash value
by withholding certain items. See Guadiana v. State Farm Fire & Cas. Co., 2012 U.S. Dist.
LEXIS 8262 (D. Ariz. Jan. 25, 2012); Stiers v. State Farm Ins., 2012 U.S. Dist. LEXIS 87591
(E.D. Tenn. June 25, 2012).
A key issue to watch in 2013 is the emergence of class actions alleging that insurers, in
calculating the actual cash value of a loss, should not be applying depreciation to labor costs. In
a putative class action pending in the Western District of Arkansas, the court recently certified
the following question of law to the Arkansas Supreme Court:
1

La. Rev. Stat. 22:1220(C) (later recodified as section 22:1973).
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Whether an insurer, in determining the "actual cash value" of a covered loss under
an indemnity insurance policy, may depreciate the costs of labor when the term
"actual cash value" is not specifically defined in the policy?
Adams v. Cameron Mut. Ins. Co., No. 2:12-cv-02173-PKH, 2013 U.S. Dist. LEXIS 63544 (W.D.
Ark. May 3, 2013). Although the court concluded that decisions by the Oklahoma Supreme
Court, a Texas federal court, and a Florida Court of Appeal all supported the insurer’s position
that depreciation of labor costs was permissible, there was a lack of pertinent guidance in
Arkansas law. The court found the issue was sufficiently important and potentially casedispositive to warrant certification to the state supreme court. (The issue of class certification
has not yet been reached in this case.) If the Arkansas Supreme Court answers the certified
question in the insured’s favor, we will likely see additional class action filings on this issue in
Arkansas (although the federal district court in this case has not yet decided whether to certify a
class). It is also possible that we might see this issue raised in other jurisdictions.
In California, where this issue is governed by statute, a recent trial court decision granted
class certification. In Doan v State Farm General Insurance Company, Case No. 1-08-CV129264 (Cal. Superior Ct., Santa Clara County, Mar. 18, 2013), the plaintiffs allege that State
Farm failed to comply with a California statute and regulation with respect to adjustment of
personal property (contents) claims, by failing to take into account the actual condition of
contents items in calculating depreciation. The plaintiffs allege that State Farm adjusters use a
depreciation guide that measures depreciation based on age alone, without taking into account
condition, or even asking insureds about the condition of their items. The plaintiffs claim that
this violates Cal. Ins. Code § 2051(b) and 10 C.C.R. § 2695.9(f), which the plaintiffs contend
require an insurer to consider condition of specific items of property, in addition to their age, in
determining depreciation.
7

In its ruling on class certification, the California Superior Court found that certification of
an injunctive relief class was appropriate because “Defendant does not adequately address
Plaintiffs’ showing that insureds are not provided with a written explanation of how Defendant
calculates depreciations for purposes of § 2695.9(f), which requires that the basis for any
depreciation adjustment ‘be fully explained to the claimant in writing.’” (Slip op. at 13.) With
respect to the proposed damages class, the court found that State Farm did not make an attempt
to seek information about the physical condition of contents items. The court found it significant
that, based on a small sample of claim files, the plaintiff’s expert concluded that somewhere
between 65% to 92% of claim files would have some items that were depreciated solely based on
the depreciation guide. (Id. at 14.) The court rejected State Farm’s argument that individualized
inquiries would be necessary in determining the appropriate depreciation on individual items, on
the theory that the plaintiffs could seek to recover only for items that were depreciated solely
based on the depreciation guide (and if this turned out to be not doable, the class could be
decertified later). The court also certified a class with respect to the plaintiffs’ bad faith claim,
explaining only that “[a]ssuming commonality on the use of the Depreciation Guide, the issue of
bad faith would flow from it.” (Id.) The court further concluded that State Farm had failed to
present specific evidence that individualized defenses would predominate. As this case and
Adams v. Cameron Mutual demonstrate, class actions focusing on depreciation are an important
emerging area worth watching.
B.

Auto Insurance Class Actions

In the auto insurance area, there have been several notable state appellate decisions over
the last couple of years. The Colorado Supreme Court issued a significant decision in State
Farm Mutual Automobile Insurance Company v. Reyher, 266 P.3d 383 (Colo. 2011), one of
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many putative class actions that have been filed involving the use of databases by insurers to
evaluate the reasonableness of medical bills on auto insurance claims. The Colorado Supreme
Court held that the trial court had properly denied class certification, reversing a decision by the
Colorado Court of Appeals. Most notably, the court agreed with the U.S. Supreme Court’s
decision in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), in explaining how a trial
court can properly consider merits issues when they overlap with class issues. Here, the trial
court acted within its discretion because “after rigorously analyzing Plaintiffs' class-wide proof,
namely the nature of State Farm's claim review process, the trial court was satisfied that State
Farm did not have a class-wide practice of relying solely on the database.” Reyher, 266 P.3d at
390.
The Washington Supreme Court upheld class certification in Moeller v. Farmers
Insurance Company of Washington, 267 P.3d 998 (Wash. 2011), one of numerous class actions
that have been brought on the theory that auto insurers should pay under collision coverage not
only for the cost of repairing damage to a vehicle but also for any diminished value that a vehicle
might sustain because it was in an accident. The central issue in dispute was whether the
plaintiff could prove liability and damages for the putative class as a whole through
mathematical modeling, without showing that each member of the putative class actually
sustained a diminution in value loss, or the amount thereof. In a 5-4 decision, the majority
seemed to sidestep that issue, rejecting an argument that the plaintiff had made a concession that
some class members had no loss, and focusing on the abuse of discretion standard for a class
certification ruling. The court noted that the trial court had conducted a lengthy evidentiary
hearing and that the result was not “unreasonable or untenable.” Id. at 1006. A dissenting
opinion reasoned that “the trial plan effectively converts the damages element of [plaintiff’s]
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claim into an affirmative defense. This impermissibly shifts the burden to prove damages from
the plaintiffs to the defendant. This offends due process.” Id. at 1012 (Alexander, J., dissenting).
In Ortega v. Topa Insurance Company, 241 Cal. Rptr. 3d 771 (Cal. Ct. App. 2012), the
California Court of Appeal recently affirmed a decision striking the class allegations on the
pleadings in a putative class action involving the use of non-original equipment manufacturer
parts to repair damaged automobiles. The court held that common issues did not predominate on
the face of the allegations because each putative class member would have to prove that the
particular non-OEM parts involved in their repair were inferior, and the question of whether and
when a putative class member received notice that non-OEM parts were used would require an
individual inquiry. The court distinguished a case in which class certification was upheld, where
the class allegations were narrowly tailored to only sheet metal parts (known as crash parts). Id.
at 783-84.
Some putative class actions have been brought against auto insurers recently on the
theory that insurers fail to proactively determine whether insureds have incurred expenses in
assisting in the defense of a lawsuit against the insured that is being defended by the insurer.
Plaintiffs have alleged that insurers should be proactively seeking out these claims paying them
even where insureds have not requested reimbursement. The Pennsylvania Superior Court (that
state’s intermediate appellate court) recently held, in a 2-1 decision, that under the language of
Erie Insurance Exchange’s policy, the plaintiff could not recover without making a request for
reimbursement. In Albert v. Erie Insurance Exchange, 2013 PA Super 59, 2013 Pa. Super.
LEXIS 146 (Pa. Super. Ct. Mar. 20, 2013), the auto policy provided that the insurer would pay
for “reasonable expenses [of] anyone we protect may incur at our request to help us investigate
or defend a claim or suit. This includes up to $100 a day for actual loss of earnings.” Id. at *2.
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The trial court dismissed the complaint (on the equivalent of a federal court motion to dismiss)
based on the plaintiff’s failure to allege that she made any request for reimbursement under this
provision. It appears that the plaintiff did not want to make that allegation because it would be
detrimental to pursuit of a class action (perhaps on the assumption that many insureds do not
request reimbursement under this coverage, and those who do request it likely receive it). The
Pennsylvania Superior Court majority agreed with the trial court’s reasoning that the insurance
policy did not require Erie to advise the plaintiff of the terms of the policy, which the plaintiff
had read and signed. The court also relied upon a policy provision requiring that the insured
notify the insurer or insurance agent “when a loss happens,” concluding that this provision
required an insured to make a claim for the reimbursement of litigation expenses. Id. at *8. The
court cited with approval the Ohio Supreme Court’s decision in a similar case, Kincaid v. Erie
Ins. Co., 944 N.E.2d 207 (Ohio 2010). The court also rejected arguments that an obligation to
advise the insured about the availability of this coverage was created when Erie hired counsel to
defend the insured. The court found no basis for bad faith liability where there was no duty to
inform the insured about the policy provision, and no duty to provide reimbursement without a
request. Id. at *17. Judge Colville dissented with respect to the breach of contract and
declaratory judgment claims. The dissent would have held that the policy was silent with respect
to whether a request for reimbursement is required. To the extent that the policy required the
insured to provide notice to the insurer “[w]hen there is an accident or loss,” Judge Colville
concluded that a claim for reimbursement of litigation expenses would not be an “accident” or a
“loss,” and thus this policy provision was inapplicable.
Although appellate courts in both Ohio and Pennsylvania have now ruled in favor of
insurers on this issue, insurers may wish to continue to monitor this issue and review their own
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policy language that governs this type of claim. There is of course no assurance that a court in
some other jurisdiction would not agree with the dissent in this case.
At the trial court level, a significant decision last year in an auto insurance class action
was Folks v. State Farm Mut. Auto. Ins. Co., 2012 U.S. Dist. LEXIS 43294 (D. Colo. Mar. 29,
2012), which upheld a voluntary relief program implemented by State Farm in a class action
involving personal injury protection coverage benefits. The use of this type of voluntary relief
program is an emerging technique for defending insurance class actions where appropriate.
C.

Subrogation Class Actions

One area that has become a significant new focus of class action litigation against
insurers over the last couple of years is subrogation practices, specifically the “made whole”
doctrine. The Pennsylvania Supreme Court affirmed the dismissal of one of these putative class
actions in Jones v. Nationwide Property & Casualty Insurance Company, 32 A.3d 1261 (Pa.
2011), which involved an auto insurance claim where the insurer had reimbursed the insured for
a “pro rata” share of the deductible. The insured claimed that this practice violated
Pennsylvania’s common law “made whole” doctrine. The Pennsylvania Supreme Court held that
this claim was not viable as a matter of law, explaining that “application of the make whole
doctrine would require the insured to recover the entire deductible from the proceeds of any
action against the tortfeasor prior to the insurance company’s recovery, thus in essence creating a
no-deductible policy, in the limited circumstances of cases involving subrogation recoveries, in
violation of [a Pennsylvania statute].” Id. at 1271. The court further explained that the result
advocated by the insured “would force the insurer essentially to cover the risk of the deductible
where the insured has not paid premiums to cover that risk.” Id. at 1272.
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In Vandenbrink v. State Farm Mutual Automobile Insurance Company, 2012 U.S. Dist.
LEXIS 108696 (M.D. Fla. Aug. 3, 2012), another putative class action premised on the “made
whole” doctrine and focusing on PIP and “Med Pay” claims, a Florida federal district court
struck the class allegations on the pleadings. The court explained that class treatment was
facially improper because “the threshold inquiry is whether the Plaintiffs were made whole
through their settlements,” and this would require individual inquiries into “the damages incurred
by an individual plaintiff, the amount of the settlement, and the portion of the settlement that
actually was for medical payments.” Id. at *9.
D.

Life Insurance Class Actions

In class actions involving life insurance, one of the hottest issues in recent years has been
the use of retained asset accounts, in which, rather than providing a lump sum payment for death
benefits, a checkbook is provided to the beneficiary, from which any or all proceeds can be
withdrawn at any time. Interest is paid on funds held in the account. The Seventh Circuit
recently affirmed the dismissal of one of these putative class actions in Phillips v. Prudential
Insurance Company of America, No. 11-03870, 2013 U.S. App. LEXIS 9130 (7th Cir. May 6,
2013). In that case, the insurance policy provided that the insured “may choose to have any
death benefit paid in a single sum or under one of the optional modes of settlement described
below,” which included the retained asset account and several other options. With respect to the
policy at issue, the insured never selected a payment method. After he died, the plaintiff
(beneficiary) was provided with a claim form that gave her the opportunity to select a payment
method, and stated that, if she did not select a payment method, the benefits would be paid
through an Alliance Account. The plaintiff returned the form without making a selection.
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The Seventh Circuit affirmed the district court’s conclusion that there was no breach of
contract, explaining that:
Prudential’s establishment of the Alliance Account as the default option, and its
enrolling Phillips in an Alliance Account rather than providing her a lump-sum
benefit payment, did not breach the insurance policy. The policy allowed Phillips
to choose any available payment method—those listed in the Settlement Options
brochure, those listed in the policy, or those, like the Alliance Account option,
that Prudential “may have available at the time the proceeds become payable”—
and by leaving the two lines blank on the Claim Form, Phillips chose to enroll in
the Alliance Account option.
...
Contrary to Phillips’s suggestion, the policy did not make lump-sum payment the
default payment method, such that Prudential was required to pay Phillips a lump
sum unless she told them otherwise; the policy entitled her to “choose” how she
would be paid, and she did just that.
The Seventh Circuit distinguished the First Circuit’s opinion in Mogel v. UNUM Life Ins. Co.,
547 F.3d 23 (1st Cir. 2008), which ruled in favor of the plaintiff in a case involving a similar
issue, but involved an ERISA claim, and different policy language.
The District of Massachusetts also recently weighed in on this issue, granting partial
summary judgment in favor of an insurer but leaving some significant issues open for further
litigation. In Vander Luitgaren v. Sun Life Assurance Co. of Canada, Civ. A. No. 09-11410FDS, 2012 U.S. Dist. LEXIS 164983 (D. Mass. Nov. 19, 2012), the group life policy provided
that “[t]he Death Benefit may be payable by a method other than a lump sum. The available
methods of payment will be based on the benefit options offered by Sun Life at the time of
election.” Id. at *4. The policy (and apparently other plan documents, although that is not clear
from the opinion) did not explain the retained asset account option or what interest rate would be
credited on such an account. The named plaintiff received death benefits in the form of a
retained asset account, promptly thereafter withdrew the full benefits, and was paid a small
amount of interest. The parties proceeded with summary judgment motions prior to briefing on
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class certification. On cross-motions for summary judgment, the issues in dispute were whether
the insurer was acting as a fiduciary under ERISA when it established and maintained a retainedasset account for the named plaintiff, and whether there was a breach of fiduciary duty. The
court held that when the plaintiff’s retained asset account was created, the assets in that account
were not “plan assets,” and the court therefore granted partial summary judgment for the insurer
on the claim based on ERISA Section 406(b). Id. at *23-25. Judge Saylor concluded, however,
that the insurer acted as a fiduciary in other respects: “plaintiff has set forth two ways in which
defendant exercised discretionary authority in the administration of the plans, and thus acted as a
fiduciary: (1) in selecting to pay benefits through retained-asset accounts; and (2) in determining
the interest rates to be credited to the retained-asset accounts. Because defendant retained
discretion with respect to these two elements of plan administration, defendant was acting as a
fiduciary under ERISA when taking these actions.” Id. at *31. The court denied the plaintiff’s
motion for summary judgment on this claim because “[a]t this stage in the litigation, there is not
sufficient uncontested evidence to support the conclusion that defendant breached its fiduciary
duty by creating a retained-asset account and providing a 2% interest rate.” Id. at *32-33. That
issue will require further factual development and perhaps lead to further motion practice in this
case.
Another series of class actions have been filed against life insurance companies alleging
that the companies should be required to perform searches of the Social Security Death Master
File database to ascertain whether death benefits may be due that have not been claimed by
beneficiaries. This has also been the focus of regulatory action by some insurance departments.
In one of the first appellate decisions on this issue, the Ohio Court of Appeals recently upheld a
trial court’s decision dismissing the complaint for failure to state a claim upon which relief could
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be granted. In Andrews v. Nationwide Mutual Insurance Company, 2012 Ohio 4935, 2012 Ohio
App. LEXIS 4318 (Ohio Ct. App. Oct. 25, 2012), the plaintiffs brought a putative class action
alleging that Nationwide breached the duty of good faith and fair dealing under life insurance
policies by failing to take reasonable steps to ascertain whether insureds had died and death
benefits were due but unclaimed. The trial court dismissed the complaint both on the ground that
the plaintiffs lacked standing and because the claims alleged were barred by the plain language
of the policies. Id. at *3-6. The Ohio Court of Appeals assumed that the plaintiffs had standing
and affirmed the dismissal based on the policy language. One of the policies provided that:
We agree to pay the Death Proceeds to the Beneficiary upon receiving proof that
the Insured has died while this Policy is in force and before the Maturity Date.
***
[Nationwide] will pay the Death proceeds to the Beneficiary after we receive at
our Home Office proof of death satisfactory to us and such other information as
we reasonably require.
Id. at *11-12 (emphasis added by court). The opinion indicated that this form of policy language
was required in Ohio by statute. Id. at *2-3 n.1. The court reasoned that “[t]he terms ‘receipt’
and ‘receiving’ demonstrate Nationwide’s passive role in establishing an insured party’s proof of
death; they do not connote an obligation to procure such information,” and “[t]hus, a finding
obligating Nationwide to solicit or gather information pertaining to an insured’s death would be
contrary to the terms contained in the insurance policy.” Id. at *12-13. The plaintiffs argued that
because death is inevitable, the duty of good faith and fair dealing requires proactive action by a
life insurer. The court of appeals rejected that position, explaining that “[w]hile we understand
that the death of an insured party is an inevitable fact, we are not persuaded that such certainty
places an additional duty on Nationwide beyond what is expressed in the life insurance contracts,
and appellants provide no case law to support such a proposition.” Id. at *15. The court further
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reasoned that “[i]n the absence of legislative or administrative regulatory action, we will not
import additional unspoken duties and obligations onto Nationwide that will conflict with the
parties’ contracted terms.” Id. at *16.
Another life insurance class action decision that caught my attention—because the court
granted a preliminary injunction against the insurer—is Yue v. Conseco Life Ins. Co., 2012 U.S.
Dist. LEXIS 46565 (C.D. Cal. Apr. 2, 2012). The case involves life insurance products sold by
Conseco Life that apparently became a particularly bad deal for the company. There were fewer
policy terminations than projected, and the death benefits projected to be paid out would result in
substantial losses to the company. The policy had the following provision allowing a change in
cost of insurance (COI) charges, which the company tried to take advantage of:
Current monthly cost of insurance rates will be determined by the Company based
on its expectation as to future mortality experience. Any change in such rates will
apply uniformly to all members of the same age, sex, and premium class.
Id. at *2. Conseco first tried to impose a future rate increase starting in the 21st year of policies,
which would rein in its projected losses, but not result in any profits. The court rejected that
approach in a summary judgment decision, holding that the policy provision only allowed
immediate, “current” changes, not future changes in rates, and that “expectation as to future
mortality experience” was limited to increases in the rate of deaths, not increases in the payment
of death benefits due to lower policy termination rates.
Conseco then tried another approach in 2011, implementing immediate and substantial
rate increases for the vast majority of policyholders. If, for example, the mortality rate for a
particular class of policyholders was 47.466 per 1000 policyholders, the rate would become
$47.466 per $1000 of coverage. These rate increases were implemented notwithstanding that
morality rates for the vast majority of policyholders had decreased.
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The court came down hard on Conseco’s second attempt to implement a rate increase. It
certified a class of those policyholders who had not surrendered their policies, finding Rule
23(b)(2) certification proper because the class was seeking only injunctive and declaratory relief
preventing implementation of the rate increase. The court concluded that “[a]ny monetary relief
sought by the class, such as the return of any additional COI charges deducted after the rate
increase, would be incidental to the equitable relief sought by Plaintiff.” Id. at *27. The court
also indicated that it would consider certification of a class of policyholders who had surrendered
their policies if an appropriate representative of that proposed class joined the suit.
The court went on to grant a preliminary injunction. It found a likelihood of success on
the merits because it concluded that the policy provision quoted above likely did not allow a rate
increase where it was the insurer’s expected losses, not actuarial mortality rates, that were
increasing. The court explained that “in order to ‘base’ COI rates on expected mortality rates,
Conseco must consider the relationship between current and past expected mortality rates and
determine how those rates have changed.” Id. at *35.
What I found most significant was the court’s finding of imminent irreparable injury in a
manner that seems to have potentially broader application:
The Court finds that without a preliminary injunction, policyholders are likely to
suffer imminent irreparable harm. It is common knowledge that people
purchase insurance policies for "security" and "peace of mind." See
Weinberger v. Wiesenfeld, 420 U.S. 636, 642, 95 S. Ct. 1225, 43 L. Ed. 2d 514
(1975) (comparing social security benefits to insurance because they provide
"security" and "peace of mind"). In the context of life insurance, the "security"
being purchased is the knowledge that the policies' designated beneficiaries will
be left with some degree of financial support when the insured passes away.
When policyholders face large, unanticipated increases in charges, the "peace of
mind" they paid for is irreparably lost — instead, they are left with stress, anxiety,
and uncertainty regarding the state of their life insurance.
Id. at *40-41 (emphasis added).
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What troubles me about this case is that, aside from bad faith claims, which the court is
not dealing with here, the concept that people buy insurance for “security” and “peace of mind”
is not something that the law of contracts generally finds to be relevant to judicial analysis, let
alone grounds for a preliminary injunction. There are all kinds of situations in which “security”
and “peace of mind” are factors in consumer relationships with businesses. When the court talks
about people dying without life insurance and sustaining a non-compensable emotional injury
(presumably pre-death?), again I’m wondering why that is not the kind of loss that money
damages really can compensate – all the beneficiaries would be entitled to is money, i.e., the
policy proceeds, and those can be paid later, with interest.
II.

U.S. Supreme Court Class Action Decisions in 2012-2013 and Their Potential
Impact on Insurance Cases
The U.S. Supreme Court has decided four class action cases this term that have the

potential for significant impact in the insurance area. Standard Fire Ins. Co. v. Knowles, 133 S.
Ct. 1345 (2013), involved the Class Action Fairness Act of 2005, holding that a named plaintiff
cannot avoid federal jurisdiction by stipulating to an amount in controversy below the $5 million
threshold for federal jurisdiction. Comcast Corp. v. Behrend, 133 S. Ct. 1426 (2013), addressed
Rule 23(b)’s predominance requirement, holding that damages must be susceptible to classwide
proof, and reiterating both the rigorous analysis requirement for class certification and the rule
that the merits must be considered where merits issues overlap with class certification issues.
Amgen Inc. v. Connecticut Retirement Plans and Trust Funds, 133 S. Ct. 1184 (2013), focused
primarily on issues unique to securities class actions, but also addressed the circumstances under
which the merits may be considered in deciding class certification. Finally, Genesis Healthcare
Corp. v. Symczyk, 133 S. Ct. 1523 (2013), side-stepped the question of whether a defendant can
defeat a class action by making an offer of judgment on a named plaintiff’s claim, but is useful to
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insurers in cases where a named plaintiff’s claim is subject to arbitration or appraisal. Finally, as
I write this we are still waiting for decisions by the Court in American Express Company v.
Italian Colors Restaurant, No. 12-133, and Oxford Health Plans LLC v. Florida, 12-135, which
may also shed light on the use of arbitration as a mechanism for defeating putative class actions.
A.

Standard Fire Ins. Co. v. Knowles2

Knowles is one of a series of class actions brought in the Miller County, Arkansas Circuit
Court focusing on when general contractor fees are owed on claims for property damage under
homeowners’ insurance policies. Numerous such cases were filed prior to the enactment of the
Class Action Fairness Act of 2005 (“CAFA”). The plaintiffs in these cases argue that there is a
“three trade” rule in the industry under which general contractor fees must be paid every time
that there are three or more “trades” expected to be involved in the repairs. The industry’s
position is generally that this is a case-by-case determination in the adjuster’s discretion, not a
mechanical application of a “three trade” rule. In cases filed prior to CAFA, a number of large
insurers, including State Farm and Allstate, entered into very large nationwide class action
settlements. These settlements were entered into during the course of extraordinarily
burdensome discovery in the Miller County Circuit Court, without any ruling by the court on
class certification. Knowles was brought by some of the same lawyers who brought the preCAFA cases in Miller County.
The plaintiff in Knowles attempted to avoid CAFA by stipulating that he would not seek
more than $5 million on behalf of the class. He also limited his class to Arkansas residents,
limited the time period to 2 years where the statute of limitations was 5 years, and sued only one
of the Travelers companies, Standard Fire. After Standard Fire removed the case, the federal
2

In the interests of full disclosure, I represented The Standard Fire Insurance Company (a Travelers affiliate) in this
case.
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district court agreed with Standard Fire that the amount in controversy for the case as it was
brought (limited to the two-year period) was slightly above $5 million without considering the
stipulation. Relying solely on the stipulation, the federal district court remanded the case to
state court. See Knowles v. The Standard Fire Ins. Co., No. 4:11-CV-04044, 2011 WL 6013024,
*4-5 (W.D. Ark. Dec. 2, 2011) (relying on dictum in Bell v. Hershey Co., 557 F.3d 953, 958 (8th
Cir. 2009)).
The Eighth Circuit denied Standard Fire’s petition for permission to appeal under CAFA,
but the Supreme Court granted certiorari. In a unanimous opinion authored by Justice Breyer,
the Court held that “[t]he Federal District Court . . . wrongly concluded that Knowles’
precertification stipulation could overcome its finding that the CAFA jurisdictional threshold had
been met.” Id. at 1349. Relying on its 2011 decision in Smith v. Bayer Corp., 131 S. Ct. 2368,
2380 (2011), the Court explained that “a plaintiff who files a proposed class action cannot legally
bind members of the proposed class before the class is certified.” Knowles, 133 S. Ct. at 1349.
The Court further explained that:
Because his precertification stipulation does not bind anyone but himself,
Knowles has not reduced the value of the putative class members' claims. For
jurisdictional purposes, our inquiry is limited to examining the case “as of the
time it was filed in state court,” Wisconsin Dept. of Corrections v. Schacht, 524
U.S. 381, 390, 118 S.Ct. 2047, 141 L.Ed.2d 364 (1998). At that point, Knowles
lacked the authority to concede the amount-in-controversy issue for the absent
class members.
Id.
The Court also cited with approval and quoted from the Seventh Circuit’s decision in
Back Doctors Ltd. v. Metro. Prop. & Cas. Ins. Co., 637 F.3d 827 (7th Cir. 2011), describing that
opinion as “noting a class representative’s fiduciary duty not to ‘throw away what could be a
major component of the class’s recovery.’” Knowles, 133 S. Ct. at 1349 (quoting Back Doctors,
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637 F.3d at 830). In the Supreme Court’s quotation from Back Doctors, the Seventh Circuit was
discussing the possibility that punitive damages might be recovered, even though the named
plaintiff had not specifically requested them. The Seventh Circuit held that federal jurisdiction
existed because an award of punitive damages was possible under state law, even though such
damages were not requested in the complaint. Id. at 831.
The Supreme Court’s opinion also reasoned that allowing the plaintiff to use a stipulation
to avoid CAFA jurisdiction would “run directly counter to CAFA’s primary objective: ensuring
‘Federal court consideration of interstate cases of national importance.” Knowles, 133 S. Ct. at
1350 (quoting § 2(b)(2), 119 Stat. 5). The Supreme Court explained that the plaintiff’s improper
tactic “would also have the effect of allowing the subdivision of a $100 million action into 21
just-below-$5-million state-court actions simply by including nonbinding stipulations; such an
outcome would squarely conflict with the statute’s objective.” Id.
As a further indication of the Supreme Court’s views on the use of tactics designed to
avoid federal jurisdiction under CAFA, at oral argument, Chief Justice Roberts asked the
plaintiff’s counsel whether it would be proper under CAFA for a named plaintiff to limit the
proposed class to persons whose last names begin with the letters A through K. The plaintiff’s
counsel responded that such a “legal strategy” would be “perfectly appropriate.” Justice Breyer,
who ultimately authored the Court’s unanimous opinion, commented that “that’s the same
question” as presented in Knowles, and that, if such a tactic were permitted, it would be a
“loophole” that “swallows up all of Congress’s statute . . . .” (Supreme Court Oral Argument Tr.
at 29-31.) Twice during oral argument, Justice Ginsburg asked about the propriety of Knowles’
use of a two-year class period in the case instead of a five-year period. (Id. at 16, 47.) These
types of tactics may also be improper under the Knowles decision.
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The decision in Knowles will be particularly important for insurers seeking to secure
federal jurisdiction under CAFA, especially where the case is pending in a state court that has
become a “magnet jurisdiction” for plaintiffs’ lawyers.
B.

Comcast Corp. v. Behrend

Comcast Corp. v. Behrend, 133 S. Ct. 1426 (2013) presented the question of whether a
class action can be certified in federal court without admissible evidence that damages are
susceptible to proof on a class-wide basis. The Court’s answer was that, under Rule 23(b)(3)’s
predominance requirement, the plaintiffs had failed to satisfy their obligation to establish that
damages were susceptible to class-wide proof.
Comcast is an antitrust case in which the plaintiffs allege that Comcast, by acquiring
competitor firms in the greater Philadelphia area, improperly enabled itself to charge higher
prices. The district court certified the class on one theory, that Comcast deterred “overbuilders”
(i.e., companies that would compete in areas where Comcast was already operating). Id. at 143031. The plaintiffs’ expert, however, calculated damages that were not limited to the
“overbuilder” theory but also took into account three other theories that were rejected by the
district court for purposes of class certification. Id. at 1431. This failure to segregate the
damages calculation to the “overbuilder” theory ultimately was the death knell when the case
reached the Supreme Court.
Justice Scalia wrote the opinion for a 5-4 majority (including the Chief Justice and
Justices Kennedy, Thomas and Alito). The Court reiterated that a “rigorous analysis” of the
class certification requirements is necessary, and that this extends to both Rule 23(a)
requirements and Rule 23(b) requirements, including the requirement of predominance of
common questions of law or fact where certification is sought under (b)(3). This “will frequently
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entail overlap with the merits of the plaintiff’s underlying claim.” Id. at 1432. The Court
described Rule 23(b)(3) as an “adventuresome innovation” designed for cases where class
treatment may not be called for, and noted that the district court has a “duty to take a ‘close look’
at whether common questions predominate over individual ones.” Id. This largely reiterates
what the Court said in Wal-Mart v. Dukes, except that the Court did not reach Rule 23(b) issues
in Wal-Mart.
The Court found that the plaintiffs’ “model falls far short of establishing that damages are
capable of measurement on a classwide basis,” and that “[q]uestions of individual damage
calculations will inevitably overwhelm questions common to the class.” Id. The Court further
explained that “a model purporting to serve as evidence of damages in this class action must
measure only those damages attributable to that theory [i.e., the theory on which the class was
certified]. If the model does not even attempt to do that, it cannot possibly establish that
damages are susceptible of measurement across the entire class for purposes of Rule 23(b)(3).”
Id. at 1433. The Court rejected the Third Circuit’s view that a more detailed calculation of
damages was a merits issue not appropriate for resolution at class certification. Justice Scalia
wrote that the Third Circuit’s reasoning “flatly contradicts our cases requiring a determination
that Rule 23 is satisfied, even when that requires inquiry into the merits of the claim.” Id.
The dissent, authored jointly by Justices Ginsburg and Breyer, and joined by Justices
Sotomayor and Kagan, argued that the Court should have dismissed certiorari as improperly
granted. When it granted certiorari, the Court had reformulated the question presented in a
manner that suggested that the question presented was a Daubert question regarding whether
admissibility of expert testimony was a proper consideration at the class certification stage. In
fact, Comcast had never filed a Daubert motion (but the majority concludes that the Court could
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still properly address whether the evidence, assuming it was admissible, satisfied Rule 23
requirements). The dissent also attempts at length to suggest that the Comcast decision is limited
to the circumstances of this case, where apparently there was no dispute between the parties that
the damages issue was an appropriate consideration at class certification. The dissent suggests
that the majority is not rejecting prior lower court decisions concluding that a need for individual
damages calculations often does not prevent a class from being certified. But Justice Scalia’s
majority opinion says nothing of that sort, and does not suggest any agreement with the dissent
on that point. When the Court’s majority wishes to limit the scope of its decision, it typically
says so expressly, and there was no such statement here. The majority opinion appears to require
that plaintiffs present, with admissible evidence, a method for proving damages on a class-wide
basis. While plaintiffs’ lawyers undoubtedly will cite the dissent in attempting to limit the reach
of the majority opinion, lower courts bound to follow the majority opinion may not be inclined to
read it so narrowly.
C.

Amgen Inc. v. Connecticut Retirement Plans and Trust Funds

Amgen Inc. v. Connecticut Retirement Plans and Trust Funds, 133 S. Ct. 1184 (2013)
was a 6-3 decision in which the Court held that, in a securities fraud class action under Section
10(b) and Rule 10b-5, the plaintiff need not prove materiality as a prerequisite to class
certification. Justice Ginsburg’s opinion for the Court reasoned that: (1) materiality is an
objective question and a common question that can be proven with classwide evidence; and (2)
regardless of how the issue of materiality is decided, it will not prevent common issues from
predominating under Rule 23(b)(3). This is because if materiality can be proven that will be
accomplished with classwide evidence; and if materiality cannot be proven then the case will end
(given that the named plaintiffs’ individual claims will also fail). Id. at 1195-96. In reaching this
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result, the Court also clarified the extent to which an inquiry on the merits is appropriate in
deciding class certification:
Rule 23 grants courts no license to engage in free-ranging merits inquiries at the
certification stage. Merits questions may be considered to the extent—but only to
the extent—that they are relevant to determining whether the Rule 23
prerequisites for class certification are satisfied.
Id. at 1194-95.
Amgen raises some interesting questions for insurance class actions. In those cases, the
question of whether certain elements can be proven with classwide evidence or will require
individual adjudication is hotly contested, while other questions concededly could be established
with common evidence if that evidence is sufficient. Amgen will require the district courts and
the parties to focus on issues that potentially “give rise to [a] prospect of individual questions
overwhelming common ones . . . .” Id. at 1199. But given that every plaintiffs’ lawyer who
brings a class action believes that they can prove everything with common evidence, how will
that play out? Where will courts draw the line? And what will happen when the defendant
disputes the admissibility of the classwide evidence?
Amgen also may have an impact on phasing of discovery in class actions. It often makes
sense to phase discovery so that the parties focus on discovery pertinent to class certification
issues until class certification is decided, and then do merits discovery thereafter. District courts
sometimes struggle with where to draw the line. Amgen now provides a potential framework to
aid in drawing that line where appropriate: Does the discovery relate to a question that is the
subject of a reasonable debate over whether it can be established with classwide evidence? Does
it relate to a question on which all claims would necessarily fail (individual and class) if the
“common” evidence does not persuade the finder of fact?
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It is also significant that the Court noted that the defendant’s contention that materiality
could not be established would be “properly addressed at trial or in a ruling on a summaryjudgment motion.” Id. at 1197. When a key dispute in a putative class action focuses on
materiality or another similar element of a cause of action, and a defendant is concerned that the
issue will not be appropriate for resolution on a class certification motion in light of Amgen, one
approach that potentially can be taken, where appropriate, is to move for summary judgment on
that issue early in the case, before class certification. If the plaintiff objects to resolution of the
summary judgment motion at that time, the defendant will have to convince the district court that
taking up such a motion makes good sense as a matter of case management. But many times it
does – why should the parties and the court go through class certification proceedings if there is
a key threshold issue that can be resolved on summary judgment and would defeat the entire
case? If the issue requires discovery, however, that discovery could not be postponed, so this
would need to be considered in formulating any plan for phased discovery.
D.

Genesis Healthcare Corp. v. Symczyk

In Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523 (2013), which involved a
collective action under the Fair Labor Standards Act, the Court addressed under what
circumstances a collective action is justiciable when the named plaintiff’s individual claim
becomes moot. The Court relied on class action case law in deciding this issue, and the result
appears likely to apply to class actions as well as FLSA collective actions (which are largely
equivalent to “opt in” class actions). In this case, the defendants, upon answering the complaint,
served a Rule 68 offer of judgment that would have provided complete relief to the named
plaintiff. After the named plaintiff failed to respond to the offer, the defendants filed a motion to
dismiss for lack of subject matter jurisdiction, which was granted. Id. at 1527. The Third Circuit
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reversed, concluding that, although the plaintiff’s individual claim was moot because of the offer
of judgment, the plaintiff could still seek “conditional certification” under the FLSA because the
plaintiff’s offer of judgment was an improper attempt to “pick off” the representative plaintiff,
and therefore the motion for conditional certification of a collective action would relate back to
the filing of the complaint. Id. at 1527-28.
In a 5-4 decision authored by Justice Thomas, the Court held that the case was not
justiciable. The Court did not reach the question of whether the defendants’ Rule 68 offer of
judgment mooted the plaintiff’s individual claims because the plaintiff had not disputed that
question in the Third Circuit. The issue had not been raised in a cross-petition for certiorari and
was waived by the plaintiff. Id. at 1528-29. Instead, the Court assumed that the offer of
judgment mooted the plaintiff’s individual claim, and addressed only whether the action could
remain justiciable as a collective action after the named plaintiff’s claim was rendered moot.
The Court concluded that “the mere presence of collective-action allegations in the complaint
cannot save the suit from mootness once the individual claim is satisfied.” Id. at 1529.
The Court reviewed its prior class action decisions in this area, while noting that FLSA
collective actions are different from class actions. These prior decisions had held that a class
action does not become moot when the named plaintiff’s individual claim becomes moot after
class certification, or after certification is denied and while that ruling is being appealed. Id. at
1530. The Court also addressed its prior authority holding that an “inherently transitory” claim
asserted in a class action in some circumstances can be pursued after the named plaintiff’s claim
has become moot. This doctrine has been applied where “the claims raised are ‘so inherently
transitory that the trial court will not have even enough time to rule on a motion for class
certification before the proposed representative's individual interest expires.’” Id. at 1530-31
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(quoting County of Riverside v. McLaughlin, 500 U.S. 44, 52 (1991)). The Court found this line
of case law inapposite because “this doctrine has invariably focused on the fleeting nature of the
challenged conduct giving rise to the claim, not on the defendant’s litigation strategy.” Id. at
1531.
Justice Kagan wrote a strongly-worded dissent, joined by Justices Ginsburg, Breyer and
Sotomayor. The dissent would have concluded that the named plaintiff’s individual claim was
not mooted by the Rule 68 offer of judgment. Justice Kagan wrote: “Feel free to relegate the
majority's decision to the furthest reaches of your mind: The situation it addresses should never
again arise.” Id. at 1533 (Kagan, J., dissenting).
While Genesis Healthcare is likely to have limited applicability to insurance cases, it will
be helpful in at least one scenario: where the named plaintiff’s claim has been resolved by
arbitration or appraisal prior to class certification, but the named plaintiff continues to seek to
pursue claims on behalf of a putative class. In that circumstance, Genesis Healthcare should
establish that, in that circumstance, the named plaintiff cannot pursue putative class claims.
E.

Arbitration Decisions Forthcoming

We are still waiting for decisions by the Court in American Express Company v. Italian
Colors Restaurant, No. 12-133, and Oxford Health Plans LLC v. Florida, 12-135, both of which
may shed light on the use of arbitration as a mechanism for defeating putative class actions.
Insurers have not used arbitration as extensively as some other industries that contract with
consumers, but there are some circumstances (such as UM/UIM claims) where arbitration is
available under the insurance policy and applicable law.
In American Express, the question presented is “Whether the Federal Arbitration Act
permits courts, invoking the ‘federal substantive law of arbitrability,’ to invalidate arbitration
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agreements on the ground that they do not permit class arbitration of a federal-law claim.” This
case is a sequel to the Supreme Court’s 2011 opinion in AT&T Mobility LLC v. Concepcion, 131
S. Ct. 1740 (2011). American Express is an antitrust case brought by merchants who allege that
AmEx has used an illegal “tying arrangement” under which merchants must accept AmEx
revolving credit cards and pay higher fees to AmEx for those transactions than are charged by
Visa or MasterCard. AmEx’s ability to charge these higher fees is allegedly tied to its charge
card business (i.e., cards requiring payment in full every month), which has more corporate
cardholders and affluent individual cardholders. AmEx’s contract with merchants requires them
to accept all AmEx cards, and it has an arbitration clause with a class action waiver in it. The
plaintiffs argued that the class action waiver was unenforceable because it effectively deprives
merchants of the ability to bring any antitrust claims, on the theory that the cost of bringing an
individual antitrust suit far outweighs the potential individual recovery. The plaintiffs presented,
and the Second Circuit in ruling in their favor relied on, testimony from an antitrust expert that
the cost of an expert report in this case would be between $300,000 and $2 million, which far
exceeded what any named plaintiff could recover in an individual proceeding. The Second
Circuit found AmEx’s class action waiver unenforceable because the cost of expert testimony to
prosecute an individual antitrust arbitration would make it impossible for an individual plaintiff
to pursue an antitrust claim and AmEx would have essentially immunized itself against any and
all such claims. At oral argument, some Justices suggested that individual plaintiffs could team
up to share the cost of an expert, or that the case could be proven in arbitration without an
expert.
A ruling in favor of AmEx in this case would be a strong reaffirmance of Concepcion,
furthering defendants’ ability to use arbitration to defeat class certification. If the decision
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comes down against AmEx, it could potentially make it considerably more difficult for a
defendant to take advantage of an arbitration clause in this manner, but that will depend on the
nature of the case in which the defendant seeks to invoke arbitration, as well as what the Court’s
opinion says.
The other arbitration case, Oxford Health Plans, is a sequel to the Court’s 2010 opinion
in Stolt-Nielsen, S.A. v. Animalfeeds Int’l Corp., 130 S. Ct. 1758 (2010). The question presented
in Oxford Health Plans is “Whether an arbitrator acts within his powers under the Federal
Arbitration Act (as the Second and Third Circuits have held) or exceeds those powers (as the
Fifth Circuit has held) by determining that parties affirmatively ‘agreed to authorize class
arbitration,’ Stolt-Nielsen S.A. v. Animalfeeds Int'l Corp., based solely on their use of broad
contractual language precluding litigation and requiring arbitration of any dispute arising under
their contract.”
If Oxford Health is decided in favor of the defendant, that will further aid defendants
seeking to utilize arbitration clauses to defeat class actions where the arbitration clause does not
address the possibility of class arbitration proceedings (which is generally the case with respect
to insurance policies). If Oxford Health Plans is decided adverse to the defendant, it would
potentially open the door to a class arbitrations, if an arbitrator permits one, in circumstances
where the contract’s arbitration clause does not address arbitration. This could present a
substantial problem for insurers and other defendants seeking to take advantage of arbitration
clauses to avoid class actions.
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The Aftermath of Mass Violence: Legal and Psychiatric Implications
Mass murder is defined as a single incidence of violence in which four or more victims
are left dead. Since 1982, there have been over 62 mass murders across the country, six of which
occurred in 2012. Although it is estimated that mass murder accounts for only one percent of all
homicides committed in this country, the large number of victims and sheer brutality of these
crimes makes mass violence a serious concern both for legal and mental health professionals.
This paper will explore the legal and psychiatric implications of acts of mass violence, with a
particular emphasis on last year’s Aurora, Colorado shooting and the slew of criminal and civil
lawsuits that followed.
I.

THE BASIS FOR LANDOWNER LIABILITY

In the early morning of July 20, 2012, James Holmes entered a movie theatre in Aurora,
Colorado, and began firing an arsenal of weapons into the crowd. At the end of his mass
murderous assault, 12 patrons were dead and at least 58 others were injured. Though Mr.
Holmes’ criminal case has attracted most of the media attention related to the shooting, the
shooting also spawned a host of civil suits. Nearly all of these suits name Century Theatres, Inc.,
the operator of the theatre, as the key defendant. After successfully dismissing the common law
negligence claims against Century under Rule 12(b)(5) and (6) of the Colorado and Federal
Rules of Civil Procedure (respectively), the lawsuits are proceeding exclusively under
Colorado’s Premises Liability Act, C.R.S. § 13-21-115 (the “CPLA”). The CPLA and its history
incorporate common law doctrines from around the country, and an understanding of how these
doctrines have evolved will aid in the defense of third-party criminal conduct cases in any
jurisdiction. Against that background, we discuss how to effectively defend landowners against
third-party criminal conduct claims under the statute.
A.

The CPLA and Its Common Law Roots

Under the traditional common law analysis, a landowner’s duty to a plaintiff depends on
the plaintiff’s status. Typically, there are three types of status: 1) an invitee, who is present to
transact mutually-beneficial business or in a place held open to the public); 2) a licensee, who is
present for the plaintiff’s own convenience or interests; or 3) a trespasser, who is present without
consent. Prior to 1971, Colorado adhered to this tripartite analysis. However, in 1971 the
Colorado Supreme Court jettisoned the framework in favor of an overall reasonable care
standard, which imposed a duty on all landowners to act with reasonable care. See Mile High
Fence Co. v. Radovich, 489 P.2d 308 (Colo. 1971). In doing so, Colorado joined a number of
jurisdictions that followed the watershed case of Rowland v. Christian, 443 P.2d 561 (Cal. 1968),
which championed the reasonable care standard.
Under the Mile High Fence/Rowland reasonable care standard, the court weighed a
number of factors, including the risk involved, the foreseeability and likelihood of injury as
weighed against the social utility of the defendant’s conduct, the magnitude of the burden of
guarding against injury or harm, and the consequences of placing the burden upon the defendant.
See Taco Bell, Inc. v. Lannon, 744 P.2d 43, 46 (Colo. 1987). Only after weighing these factors
did the court determine whether the defendant owed a duty to protect the plaintiff.
The Taco Bell decision includes a well-reasoned application of this framework. The case
involved an armed robbery at a Taco Bell restaurant. Id. A restaurant patron attempted to flee
during the robbery and was shot in the hand. Id. at 44. He brought suit alleging that the
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restaurant failed to take reasonable steps to prevent the third-party criminal conduct. The case
proceeded to trial and the jury found for the plaintiff. On appeal, the Colorado Supreme Court
held that the plaintiff adequately established that Taco Bell had a duty to take reasonable steps to
protect him against third-party criminal conduct, and that the criminal conduct at issue was
foreseeable in light of the ten robberies that had occurred at the restaurant in a three-year period,
one of which occurred only two nights before the incident in question. Id. at 48.
The common law framework was abrogated in Colorado in 1986, when the Colorado
legislature enacted the CPLA.1 It was enacted “to protect landowners from liability in some
circumstances when they were not so protected at common law,” C.R.S. § 13-21-115 § 1.5(e),
and to “create a legal climate which will promote private property rights and commercial
enterprise and will foster the availability and affordability of insurance.” Id. at § 1.5(d). The
CPLA defines landowners’ duties according to the plaintiff’s status as either a trespasser, a
licensee, or an invitee, effectively reviving the traditional common law distinctions. Under this
framework, a landowner’s duty depends on the plaintiff’s status – namely, the landowner owes a
duty: 1) to the invitee, to exercise reasonable care with regard to dangers of which the
landowner knew or should have known; 2) to the licensee, to exercise reasonable care as to
known dangers; and 3) to the trespasser, to abstain from willfully causing harm. See id., and
compare with Husser v. School Dist., 413 P.2d 906, 909 (Colo. 1966) (pre-CPLA case applying
common law status distinctions).
In Mile High Fence, the Colorado Supreme Court departed from the
invitee/licensee/trespasser distinctions. 489 P.2d at 311. The primary motivation behind the
departure was to address the inequities and confusion inherent in the courts’ occasional
deviations from applying the distinctions and the harshness their application could cause
plaintiffs. As noted in Kenney v. Grice, 465 P.2d 401 (Colo. 1970), a case that considered
backing away from the common law distinctions but did not do so, the prevailing trend in the
1970s was to abolish the distinctions. Id. at 403. However, this trend only went so far,
especially as applied to distinctions between trespassers and other plaintiffs; many cases that
considered abolishing the distinctions retained a different standard of care as to trespassers (as
opposed to other property visitors). As summed up by the Iowa Supreme Court in 2002,
“presently six states use a negligence standard to govern trespasser liability; twenty-nine states
have declined the opportunity to change their rule in such cases; and two state legislatures have
reinstated the common law trespasser rule after it had been abolished by court decision. Given
the fact that only one court in the last twenty-seven years has abandoned the common law
trespasser rule, the so-called ‘trend’ to adopt a universal standard of care for premises liability
has clearly lost momentum.” Alexander v. Med. Assocs. Clinic, 646 N.W.2d 74, 78 (Iowa 2002).
As it stands, premises liability law nationwide is a patchwork, with some jurisdictions applying
the traditional tripartite distinctions, some distinguishing only between duties owed to trespassers
and duties owed to non-trespassers, and yet others applying the universal Rowland reasonable
care standard.
Notably, Colorado stands apart from other common law jurisdictions because its tripartite
distinction applies via the CPLA whenever a plaintiff alleges a cause of action arising out of an
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As originally enacted, the CPLA could be read to provide greater protection to licensees than it did to
invitees. It was held to be unconstitutional on that ground in Gallegos v. Phipps, 779 P.2d 856 (Colo.
1989), and was amended to its current form shortly thereafter.
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injury on a landowner’s property “by reason of the condition of such property, or activities
conducted or circumstances existing on such property.” C.R.S. § 13-21-115(2). Though the
Colorado Supreme Court’s decision in Vigil v. Franklin, 103 P.3d 322 (Colo. 2004), appears to
clearly proclaim that the CPLA occupies the field as to these claims, some District of Colorado
cases have called into question whether the CPLA was intended to completely abrogate common
law theories of liability as applied to landowners. This view was recently expressed in Larrieu v.
Best Buy Stores, L.P., No. 10-cv-01883, 2011 U.S. Dist. LEXIS 82255 (D. Colo. July 27, 2011),
when the court held that the “activities conducted . . . on the property” language is ambiguous,
and after reviewing the legislative history concluded that the CPLA is only intended to apply to
activities “inherently related to the land.” Id. at *6-7. On appeal, the Tenth Circuit certified the
question of the CPLA’s scope to the Colorado Supreme Court; as of this writing the Colorado
Supreme Court has heard argument on the issue but has not issued a ruling. See 491 Fed. Appx.
864.2
B.

Foreseeability and Third-Party Criminal Conduct

Regardless of whether a third-party criminal conduct case is venued in a jurisdiction
applying the traditional common law status distinctions, the Rowland reasonable care standard,
or something in-between, a critical issue is whether the landowner had a duty to foresee and
protect against the third-party criminal conduct at issue. Since the seminal decision in Palsgraf
v. Long Island R. Co., 248 N.Y. 339, 162 N.E. 99 (N.Y. 1928), defendants in American tort cases
have no duty to protect against unforeseeable dangers.
Jurisdictions have varying standards for determining whether third-party criminal
conduct is foreseeable. In some, the courts look only to prior similar criminal activity in the
immediate area to determine whether the crime at issue could be foreseen. See, e.g., Novikova v.
Greenbriar Owners Corp., 694 N.Y.S.2d 445, 448 (N.Y. App. Div. 2d Dep’t 1999). Most of
these courts distinguish between property crimes and violent crimes, holding that the former is
not predictive of the latter. See Taylor v. Hocker, 428 N.E.2d 662, 665 (Ill. App. Ct. 5th Dist.
1981). A few look to all crimes. See, e.g., Foster v. Winston-Salem Joint Venture, 281 S.E.2d
36, 40 (N.C. 1981). Other courts apply a totality of the circumstances test, looking not only to
past criminal conduct in the area, but also to surrounding circumstances like lighting in the area
and the nature of the businesses involved. See, e.g., McClung v. Delta Square Ltd. Pshp., 937
S.W.2d 891, 899 (Tenn. 1996). For example, in Timberwalk Apartments, Partners, Inc. v. Cain,
972 S.W.2d 749, 756 (Tex. 1998), the court held that in addressing the element of foreseeability,
“courts should consider whether any criminal conduct previously occurred on or near the
property, how recently it occurred, how often it occurred, how similar the conduct was to the
conduct on the property, and what publicity was given the occurrences to indicate that the
landowner knew or should have known about them.” Id.
Under either test, the defendant will prevail if it can establish that the crime at issue was
not reasonably foreseeable in light of the relevant facts.
II.

LITIGATION STRATEGY
A.

Boots on the Ground: Crisis Management

2

The Larrieu decision may also have a significant impact on other CPLA cases if the court comments on
issues of foreseeability or the CPLA’s treatment under Rule 12 or Rule 56 standards.

3

It is important to take an active role in third-party criminal conduct cases as early as
possible, especially in cases involving significant criminal investigations or heavy media
coverage. Getting out in front of these cases early is critical to making sure the client’s interests
are fully protected.
If the underlying crime is a serious felony, it is likely that the premises will be under
police control for some period of time. For example, after the Aurora shooting the theatre was
controlled by the Aurora Police Department and the FBI for a week and a half before it was
turned back over to Century. Significant evidence may be altered or removed during the
criminal investigation –oftentimes without the landowner’s permission or even its knowledge.
Getting boots on the ground early allows you and your client to establish important relationships
with current employees who may be witnesses, law enforcement agencies, and other potential
witnesses before memories begin to fade and critical information is either lost or discarded.
Once control of the scene is returned to your client, you may need to engage a biohazard
remediation company, depending on the nature of the crime. If the crime received heavy media
attention and was tied closely to your client’s premises, it may be advantageous to complete
some renovations before reopening to the public. Lining up these vendors before control of the
premises is returned can minimize down time and speed up the process of returning to normalcy.
Though law enforcement hopefully has some role in any incident involving third-party
criminal conduct, that role increases exponentially if the criminal conduct triggers a subsequent
criminal prosecution.3 This can be a blessing and a curse; criminal investigators are often
experienced in collecting evidence and establishing how the event occurred, but a gag order in
the accused perpetrator’s criminal case can restrict civil litigants’ ability to obtain information
while the criminal case is pending. It is important to ensure that evidence seized as part of the
criminal investigation is not destroyed. Sending formal letters to all law enforcement agencies
involved in the related criminal prosecutions to ensure that evidence is released to your client
once it is no longer needed in the criminal investigation, rather than destroyed, is a sound
practice.
In responding to such incidents, it is important to keep in mind your client and its
employees are not only witnesses, they are also victims. Establishing and maintaining contact
with employees is also important in cases involving third-party criminal conduct, especially if
the employees involved in the event are young or transient – it can be particularly difficult to
keep track of part-time or seasonal employees. Ensuring that employees are supported after the
event can be critical; criminal events can be traumatic even for employees who were not present
when the event occurred. Work with your client to ensure that confidential counseling services
are available to the employees, as needed. Additionally, even if law enforcement officers take
statements from employees after the event, it is important to conduct independent interviews
soon after the event, before memories become fuzzy. Protecting privilege during these
interviews is critical, and the attorney/client privilege is best protected when it is clearly
established that (1) the information, not available from higher management, is needed to supply a
basis for legal advice; (2) the communications concern matters within the scope of the
employees’ corporate duties; (3) the employees are aware that they are being questioned so that
3

When the perpetrators commit suicide, as in the Columbine shooting, law enforcement’s role generally
ends soon after the event.
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the corporation can obtain legal advice; and (4) the communications are considered “highly
confidential” when made and are kept confidential by the company. See Alliance Constr.
Solutions, Inc. v. Dep’t of Corr., 54 P.3d 861, 865-66 (Colo. 2002) (citing Upjohn v. United
States, 449 U.S. 383 (1981)).
When litigation is imminent, and especially if it may involve a large number of plaintiffs,
it is advantageous to retain relevant experts as early as possible. Criminology and premises
security experts will likely be required, as well as experts who can testify as to the standard of
care within the industry. If the stakes are high enough you will want to lock down the top expert
(or experts) in the field before they can be retained by plaintiffs’ attorneys.
B.

Working with the Media

The Aurora shooting and James Holmes’ criminal prosecution have both garnered a great
deal of media attention; news trucks and satellite dishes still crowd the parking lot at the
Arapahoe County Justice Center before each hearing in the criminal case. Carefully monitoring
of how the media portrays your client and adopting appropriate strategies regarding public
opinion about your civil case is important for many reasons, including business and litigation
interests. As third-party criminal conduct cases from across the country demonstrate,
foreseeability, rather than reasonable care, often becomes the primary defense theme. Many
times, the initial public reaction is “I never saw this coming.” Harnessing that reaction can be
key to crafting your defense themes.4 To that end, if media scrutiny is intense, it is likely worth
retaining a public relations firm to serve as a clearinghouse for statements to the media and as an
advisor in analyzing public opinion. Some businesses have insurance coverage specifically
designed to assist in responding to a crisis, and you should address this with your client as part of
your initial discussions.
The media, and particularly social media, can also be helpful in identifying potential
plaintiffs and gauging how they are reacting to the event. News outlets will often attempt to
interview eyewitnesses; collecting these interviews from the outset can help with cross
examination and impeachment if the witnesses’ statements change over time. Social media can
also provide helpful insights into how witnesses and the public are reacting to the criminal event.
News interviews, Facebook posts and Twitter feeds can provide a window into how witnesses
and potential plaintiffs are dealing with their experiences. Additionally, it may be worth
following readers’ comments to news articles about your client or the event, as they may shed
light on how your potential jury pool is responding to issues of fault, fairness, and sympathy.
C.

Case Management

As the Rule 12 Orders in the cases against Century demonstrate, it can be difficult to win
a motion to dismiss in a third-party criminal conduct case under the CPLA, even where the
criminal conduct at issue may seem completely unforeseeable. See Traynom v. Cinemark USA,
Inc., No. 12-cv-02514, 2013 U.S. Dist. LEXIS 54981 (D. Colo. Apr. 17, 2013). However, as the
court noted in Traynom, the call was a close one, and your future cases may fare better at the
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For example, even in District of Colorado Judge Jackson’s order dated April 17, 2013, he conceded that
“many people, despite overwhelming sympathy and grief for the victims of the Aurora theater shootings,
might upon hearing about these lawsuits have had reactions like, ‘how could a theater be expected to
prevent something like this?’ I confess that I am one of those people.”
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Rule 12 stage. In most third-party criminal conduct cases, the initial defense strategy likely
hinges on foreseeability. Arguing that the criminal conduct at issue was unforeseeable as a
matter of law and thus no duty was owed to Plaintiff is a very appropriate strategy to employ.
This tactic is effective under any of the premises liability frameworks; even the CPLA adopted
the doctrine through its “knew or should have known” language. All of these standards, even at
their most burdensome, require landowners to protect against only those dangers of which they
knew or should have known.
When arguing that the criminal conduct at issue was not a danger of which the landowner
knew or should have known, be sure to separate the danger at issue from the preventions that
were allegedly absent. For example, while a patch of ice on a sidewalk may be a danger to
pedestrians, a cash register full of money, standing alone, poses no danger to store patrons.
Instead, the criminal conduct that may occur because of the accessible cash is the danger, against
which a time-lock safe may offer some protection. While the landowner may have known about
the accessible cash, the salient question, as framed by Judge Jackson in Traynom, is whether the
landowner knew or should have known of the danger posed by criminals attracted by the cash to
engage in a particular form of violent criminal activity. Narrowing the scope of the danger is
critical; Judge Jackson aptly noted in his order that “as a matter of common sense there is a
difference between robberies in the neighborhood (and what might be done to protect theater
patrons from such acts) and a gunman’s surreptitiously entering a theater and, without any
motive or reason, randomly shooting as many innocent people as he could.” 2013 U.S. Dist.
LEXIS 54981 at *13. As the danger becomes more narrowly-defined, it becomes more difficult
to foresee. For example, it is easier to foresee some crime generally than it is to foresee violent
crime perpetrated in a particular manner. Many cases have accordingly narrowed the scope of the
danger. For example, the court in Lopez v. McDonald’s Corp., 238 Cal. Rptr. 436, 445 (Cal.
App. 4th Dist. 1987), addressed a mass shooting at a McDonald’s in San Ysidro, California and
found that the shooting was so unprecedented (and unrelated to other crime in the area) as to be
unforeseeable as a matter of law.
If your case proceeds into discovery, narrowing the scope of the danger at the Rule 12
stage can help narrow the scope of relevant discovery. For example, if the court determines that
only prior crimes that occurred at the Taco Bell in question are relevant as to the foreseeability of
the crime at issue, you have solid grounds to object to a discovery request seeking incident
reports from all Taco Bell restaurants nationwide. If discovery could get lengthy, the presiding
judge may even be amenable to a motion to bifurcate discovery, focusing first on foreseeability
and allowing for a motion for summary judgment on the issue before delving into reasonable
care and damages.
D.

Other Legal Issues
1.

Nonparties at Fault

Once a complaint is filed, it is critical to address your ability to allocate fault to
responsible nonparties, either as third party defendants or as “nonparties at fault” assuming your
jurisdiction allows you to do so. In third-party criminal conduct cases, the obvious nonparty at
fault to designate is the criminal who caused the plaintiff’s injuries. But you ought to consider
other entities that may bear some responsibility like private security firms, landlords, or
maintenance associations. If your jurisdiction does not allow you to designate fault to nonparties
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and the criminal has been identified, it will likely be worth naming the criminal as a third-party
defendant, especially if liability is several in your jurisdiction.
2.

Concealed-Carry Policies

Immediately after the Aurora shooting, some pro-gun advocates focused on Century’s
policy banning firearms on the premises of its theatres, suggesting that such policies should carry
with them a heavier burden to protect unarmed theatre patrons. One owner of a firearms training
academy even made a limited-time offer to fund a plaintiff’s lawsuit if the plaintiff alleged that
Century had such a burden. As far as we know, no one took him up on his offer and, so far, none
of the current plaintiffs in cases against Century have advanced this theory. Overall, we do not
expect such claims to gain much traction if they are ever filed; proposed bills providing for treble
damages under similar theories have died in committee in the Illinois, Arizona, and Georgia
legislatures. Moreover, a plaintiff making this argument would need to be able to establish by a
preponderance of the evidence that but-for the landowner’s gun policy, the plaintiff would have
escaped injury (as opposed to being shot in a firefight) – an extremely challenging burden under
nearly every circumstance.
3.

Likely Defendants

Note that nearly every entity that gathers together a large number of people could be a
potential target for a third-party criminal conduct claim. Nationwide, the lion’s share of these
cases seem to arise out of assaults occurring in shopping center parking lots. Stores, casinos, and
restaurants also appear in the reported cases as defendants. Schools, stadiums, churches, and
other public buildings are also at risk.
4.

Additional Defenses

Given the lenient Rule 12 standard, a skilled plaintiff’s attorney may be able to defeat a
motion to dismiss, even in light of a strong foreseeability argument by the defense.
Nevertheless, third-party criminal conduct cases are often defensible on breach and causation
grounds as well. For example, if the landowner has implemented and followed reasonable safety
protocols, it may be clear that it has taken reasonable care and did not breach the duty owed to
the plaintiff. If a landowner works to tailor its security protocols to both its business and the
business’ location, it may effectively establish that it met the standard of care, especially if it did
so in consultation with security experts. See, e.g., Bass v. Gopal, Inc., 716 S.E.2d 910 (S.C.
2011) (summary judgment properly granted in defendant’s favor when defendant exercised
reasonable care).
Additionally, plaintiffs may have a hard time establishing that the landowner’s allegedlylax security had a causal connection to the crime at issue. For example, in Lopez, the court held
that “[a]part from any “duty” analysis, the extraordinary facts of this case [involving a mass
shooting at a McDonald’s] show as a matter of law there is no potential causal connection
between McDonald's failure to provide security and plaintiffs' injuries.” 193 Cal. App. 3d at
513. This rationale was followed in Nola M. v. University of Southern California, 16 Cal. App.
4th 421, 435-39 (Cal. App. 2d Dist. 1993), where the court found that the plaintiff, who was
assaulted in an open area on a university campus, could not establish a causal connection

7

between the alleged lack of security and the assault.5 Though foreseeability often provides the
best defense in third-party criminal conduct cases, breach and causation defenses can be effective
as well.
Third-party criminal conduct cases can be very defensible, especially if you can get
involved early, focus on foreseeability (or a lack thereof), and take steps to narrow the scope of
the danger that must be foreseen. Even if these efforts fail, plaintiffs in these cases may face
additional hurdles in establishing (1) the landowner failed to take reasonable care to protect
against the criminal conduct, and (2) had the landowner taken additional precautions, those
precautions would have prevented the crime at issue or injuries resulting from it. Ultimately, in
our experience juries in these cases place the lion’s share of the liability where it belongs: on the
shoulders of the criminal, which is comforting particularly when liability is not joint and several.
III.

MENTAL HEALTH CONSIDERATIONS

Landowners are not the only potential civil defendants in the wake of a mass shooting.
The mental health professionals who treated the perpetrators can also face liability for their
alleged failure to recognize violent tendencies in their patients and respond accordingly to warn
the public.
Dr. Lynne Fenton, the University of Colorado Denver school psychiatrist who treated
James Holmes has already become the target of a civil lawsuit filed by the widow of one of the
Aurora shooting victims. In addition, almost a dozen other potential plaintiffs have indicated
their intent to proceed with civil negligence suits against Dr. Fenton. Reports indicate that the
lawsuits against Dr. Fenton arise out of purported homicidal ideations expressed by Holmes
during treatment. Although these disclosures concerned Dr. Fenton enough to report them to
campus police, she did not pursue more drastic measures such as arranging for Holmes to be
placed on a 72-hour psychiatric hold – a failure that the lawsuit alleges amounted to a breach of
her duty to use reasonable care to protect the public at large from Holmes. The response from
campus police to Dr. Fenton’s warning was simply to deactivate Holmes’ campus key card to
prevent his access to locked facilities on campus. Just 38 days later, Holmes opened fire at the
Aurora movie theater killing 12 people and injuring numerous others.
The lawsuit against Dr. Fenton highlights the complexity of detecting and predicting an
inclination for mass murder in patients and the difficulty mental health professionals experience,
even when the potential for violence is recognized, in persuading law enforcement authorities to
take serious action. In addition, underlying any psychiatrist’s duty to report potentially violent
behavior is the competing interest in maintaining a therapeutic bond with a patient. These
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The Nola court’s list of rhetorical questions describes the slippery slope argument plaintiffs must argue
against: “where, as here, we are presented with an open area which could be fully protected, if at all, only
by a Berlin Wall, we do not believe a landowner is the cause of a physical assault it could not reasonably
have prevented. Otherwise, where do we draw the line? How many guards are enough? Ten? Twenty?
Two hundred? How much light is sufficient? Are klieg lights necessary? Are plants of any kind
permissible or is USC to chop down every tree and pull out each bush? Does it matter if the campus looks
like a prison? Should everyone entering the campus be searched for weapons? Does every shop, every
store, every manufacturing plant, have to be patrolled by private guards hired by the owner? Does a
landowner have to effectively close his property and prevent its use altogether?”
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competing demands have resulted in a body of law addressing the duties of mental health
professionals to warn and/or protect the public from a violent patient.
A.

The Tarasoff Duty

The landmark case imposing a legal duty on mental health professionals after a patient
makes a threat of violence is Tarasoff v. The Regents of the University of California, 551 P. 2d
334 (Cal. 1976). The Tarasoff ruling stems from the 1974 killing of a University of California
college student by a fellow student who was mentally ill. Litigation was pursued against the
murderer's treating psychotherapist for failing to warn the intended victim of his patient's threats
of violence. The eventual result of this litigation was that mental health professionals were
tasked with a legal obligation to warn potential victims of any serious threat of harm expressed
by a patient under their care. Approximately half of the states in the U.S. impose a mandatory
duty to warn, although the parameters of that duty can vary considerably. The remainder of the
states either permit mental health professionals to warn without explicitly imposing a duty to do
so, reject Tarasoff completely, or have no definitive law on the matter.6 The duty to warn does
not necessarily stop at only warning “identifiable” victims. If a patient expresses a desire to kill
a large number of people, without making specific reference to a named individual, a mental
health professional may still need to notify authorities of their patient’s intent, depending on that
state’s particular law.
B.

Steps to Consider in the Tarasoff Assessment

While mental health professionals, forensic psychiatrists and psychologists in particular,
have developed an explicit professional standard for predicting and thereby preventing violence,
rare events such as mass shootings are exceedingly hard to foresee. There are no profiling
instruments with sufficient sensitivity or specificity to accurately identify the next mass offender.
However, when a patient does express violent ideations, it is incumbent on the mental health
professional to thoroughly explore that threat and, when called for, to take whatever steps are
necessary under the circumstances to prevent that threat from becoming action. Although there
is no set Tarasoff assessment formula, the following steps provide a non-exhaustive list of
actions a mental health professional might consider in the wake of a homicidal disclosure by a
patient:
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Investigate the type of harm, seriousness of harm, imminence of harm, and
likelihood of harm by the patient.
Determine which threats are likely to be real. This can include exploring the
patient’s past history of violence, assessing the patient’s impulsiveness, ability to
resist violent impulses, reaction to violence, and motivation to maintain selfcontrol, reviewing the patient’s history of drug and alcohol abuse, and attempting
to obtain data from other family members.
Taking affirmative steps to directly warn the intended victim and/or
communicating concerns to law enforcement officials.
Changing the patient’s treatment plan and/or medications.

Additional state-specific data can be accessed at http://ssrn.com/abstract=1551505.
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In instances of imminent danger, patients can be hospitalized utilizing civil
commitment procedures to allow for a more extensive risk assessment and
treatment intervention.

C.

Impediments Faced By Mental Health Professionals

Mental health professionals routinely face significant and varied obstacles in meeting the
obligation to protect the public from potentially violent patients. One such obstacle is the
consequences associated with restricting a patient’s civil liberties if the involuntary commitment
process is utilized. Definitive action, such as hospitalization, can also ultimately destroy any
therapeutic alliance previously established with a patient. In addition, the potential liability
associated with hospitalizing a patient against his or her wishes may, consciously or otherwise,
interfere with objective decision-making. Therapists may themselves develop fear toward
patients and, in the absence of a thoughtful risk assessment or second opinion consultation,
arrange to have their patient committed.
Furthermore, even when a substantial risk for violence is identified, external
circumstances may interfere with the mental health professional’s ability to protect others from
harm. Funding for mental health services has steadily declined in the last decade or more. Bed
availability in most states is grossly insufficient to meet the needs of the acutely mentally ill.
Health insurers, despite successful parity legislation, often conclude that admissions are "not
medically necessary" unless a patient has already engaged in dangerous behavior. Finally,
legislation aimed at preventing mental health professionals from inquiring about their patient’s
access to firearms is in the works. If such legislation is successfully passed, the ability to assess
imminent danger will be severely hampered.
D.

Contributing Factors in Mass Violence – An Ongoing Debate

The causes of an individual’s predilection for mass violence will likely never be
understood in their entirety. However, the impact of media (television, video games and movies)
is currently under intense scrutiny by mental health professionals, teachers and parents.
Television can be a powerful influence in the development of value systems and in shaping
behavior. The American Academy of Child and Adolescent Psychiatry has cited hundreds of
studies suggesting that intense exposure to violent themes leads to increased aggression,
desensitization to violence and emotional numbing in child and adolescent viewers. Other
researchers believe that violent video games create antisocial attitudes in children by rewarding
them for committing (simulated) murder. Some researchers also argue that such games have a
dehumanizing influence on children, encouraging them to focus on destruction in lieu of creating
peaceful solutions. In another meta-analysis, exposure to violent video games was correlated
with not only increased aggressive thoughts and behavior but reduced empathy. These studies,
however, are not definitive and have been sharply criticized for being poorly controlled and
failing to take into consideration confounding variables such as underlying trait aggression,
family dynamics and other social factors.
In addition to the role media plays, the accessibility of firearms and its connection to
violence continues to be a heated topic. Each year in the United States, gun homicide causes
11,000 deaths – more than all U.S. troops killed throughout the last decade in Iraq and
Afghanistan. In one study of mass shootings, it was discovered that of 143 guns possessed by
mass shooters, 75% were obtained legally, including dozens of assault weapons, semi-automatic
10

handguns and high capacity magazines. While the federal assault weapon ban was in place,
twenty-nine mass murders occurred in the United States. Although the ban did not appear to
have a significant impact on the overall number of mass murder incidents in the 1990s compared
to other decades, the ban did correlate with a decrease in the number of fatalities associated with
mass shootings. During the ban, there were more reports of injuries compared to fatalities
following mass shootings, suggesting access to less lethal weapons resulted in saved lives.
Assault weapon bans, background checks, waiting periods, and limits on access to high capacity
magazines and high velocity ammunition are all measures that must be taken into account when
examining the role of firearms in mass murder prevalence.
A more recent factor potentially contributing to increased violence is the onset of
extensive 24-hour media coverage of mass shootings. Such a barrage of news coverage may
have created a perverse platform for competition among a disturbed (not necessarily mentally ill)
demographic seeking attention through increasingly heinous acts of violence. Many forensic
psychiatrists and other mental health professionals believe that broadcasting the names and
photographs of mass murderers along with other facts (i.e., the number of fatalities) creates a
potent catalyst for copycat crimes of even greater magnitude. Eric Harris wanted to be famous
for "killing a lot of people" before his attack on Columbine High School. Sung Hui Cho, years
before his Virginia Tech assault, wrote an essay as an eighth grade student expressing his wish to
"repeat Columbine". Regarding the Sandy Hook shootings, evidence collected post mortem
revealed that Adam Lanza was motivated to kill more people than Norway's mass murder record
holder, Anders Breivik. Furthermore, in cases of thwarted mass shootings, interviews with
potential mass murderers revealed that they were influenced by heavily publicized previous
incidents of mass murder. In an effort to capture the public’s attention, television media may
exploit the most tragic acts and in the process convey an unintended message that committing
such acts of violence ensures celebrity and fame.
According to Dr. Park Dietz, an internationally recognized violence risk assessment and
prevention expert, saturation level news coverage of mass murder causes, on average, one or
more mass murders in the ensuing two weeks. Dr. Dietz recommends that media not aggrandize
the killers by identifying them by name. He also discourages the posting of their photographs on
national television and making the body count "the lead story." Some public health and safety
experts have proposed that a universal media reporting code be adopted that would allow media
coverage of mass violence yet reduce the impact of the copycat effect. Such a code would aim to
prevent the demonization of severely mentally ill perpetrators while halting the glorification of
mass murderers who are not mentally ill.
E.

Where Do We Go From Here?

As a social good, and despite the relatively small number of mentally ill people engaged
in violent behavior, we must address current inadequacies in the access to and delivery of mental
health treatment in this country. Mental health screening should be a routine practice in schools
and places of employment, not to mention primary care settings. Early identification and
treatment of psychiatric disorders should be a national priority. In addition, given the difficulty in
accurately identifying those persons likely to commit acts of violence, federal and state resources
should be directed toward the development and testing of methods that assist in the identification
of high-risk individuals. Such efforts will not only assist mental health professionals in better
serving their patients, but also will hopefully reduce the threat of liability against the professional
when mass violence does occur.
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“The just, speedy and inexpensive determination of every action” was so important that
the “new” Federal Rules of Civil Procedure, adopted more than 75 years ago, led off with this
guiding principle. Fed. R. Civ. P. 1 (1938). The intervening years have not been kind to this
laudatory declaration. The increasing complexities of society, litigation, business, and
technology have tested this principle severely. Nowhere has the legal profession and litigants
needing legal services felt the strain more than in e-discovery.
The rule makers have responded on several occasions, repeatedly seeking to achieve the
promise of Federal Rule of Civil Procedure 1. In 1983, nearly 30 years ago, the rules were
amended to incorporate the concept of proportionality expressly with the intent to “guard against
redundant or disproportionate discovery by giving the court authority to reduce the amount of
discovery that may be directed to matters that are otherwise proper subjects of inquiry.” See Fed.
R. Civ. P. 26 advisory committee’s notes to 1983 amendments. Some hel

high hopes:

Those amendments formally interred any argument that discovery should be a
free form exercise conducted in a free for all spirit. Discovery is not now and
never was free. Discovery is expensive. The drafters of the 1983 amendments to
sections (b) and (g) of Rule 26 formally recognized that fact by superimposing the
concept of proportionality on all behavior in the discovery arena. It is no longer
sufficient, as a precondition for conducting discovery, to show that the
information “appears reasonably calculated to lead to the discovery of admissible
evidence.”
In re Convergent Techn. Secs. Litig., 108 F.R.D. 328, 331 (N.D. Cal. 1985). The promise of
proportionality would not, however, be so easily achieved.
In 1993, the rules were amended again to address the “information explosion” and to
provide courts with broader discretion to limit and to contain discovery. See Fed. R. Civ. P. 26
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advisory committee’s notes to 1993 amendments. In 2006, Federal Rule of Civil Procedure
26(b)(2) was revised to contain discovery of electronically stored information (ESI) when that
information was not reasonably accessible in light of the costs and burdens related to extracting
that information. See Fed. R. Civ. P. 26 advisory committee’s notes to 2006 amendments. Under
the rules, courts have the ability to limit or to preclude discovery when “the burden or expense of
the proposed discovery outweighs its likely benefit, considering the needs of the case, the
amount in controversy, the parties’ resources, the importance of the issues at stake in the action
and the importance of the discovery in resolving the issues.” See Fed. R. Civ. P. 26(b)(2)(C)(iii);
Fed. R. Civ. P. 26 advisory committee’s notes.
Federal Rule of Civil Procedure 1 and these repeated amendments all provide ample
ammunition to argue that the rules mandate proportional discovery. Are courts responding? One
commentator has remarked that “[t]he proportionality principle of Rule 26(b)(2) . . . is not being
utilized by judges.” See, e.g., Ronald J. Hedges, A View from the Bench and the Trenches: A
Critical Appraisal of Some Proposed Amendments to the Federal Rules of Civil Procedure, 227
F.R.D. 123, 127 (2005). The Sedona Conference has acknowledged that despite the authority
expressly given in the rules, courts have “not always applied proportionality in circumstances
when its application was warranted.” Sedona Conference, The Sedona Conference Commentary
on Proportionality in Electronic Discovery, 11 Sedona Conf. J. 289, 293 (Fall 2010). See also
Fed. R. Civ. P. 26(b)(1) advisory committee’s notes to 2000 amendments (“The Committee has
been told repeatedly the courts have not implemented these limitations with the vigor that was
contemplated”). That may not be the end of the story, however.
The rise of cloud computing, social networks, and the ever-expanding size and scope of
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electronically stored information of all types has resulted in the exponential expansion “of the
universe of discoverable material.” See Zubulake v. U.B.S. Warburg, L.L.C., 217 F.R.D. 309, 311
(S.D.N.Y. 2003). See also George L. Paul & Jason R. Baron, Information Inflation: Can the
Legal System Adapt?, 13 Rich. J.L. & Tech. 10 at ¶ 2 (Spring 2007). That rapid expansion and
the costs associated with discovery in the digital age threatens the viability of the current system
of civil justice. Proportionality is no longer a laudatory goal; it is a necessity. Individually and
institutionally, courts are beginning to adhere to this critical concept to regain control of
litigation.
A variety of recent developments demonstrate that courts do rely on the proportionality
principle with increasing frequency and vigor when assessing the scope and limits of ediscovery. Several recent cases have limited e-discovery after expressly considering
proportionality. Local court rules and protocols also frequently take heed of proportionality. In
turn, the opportunities for counsel to seek relief from the extreme costs of e-Discovery have
improved and will continue to improve.

Proportionality in Practice: Case Law
Some courts have embraced the proportionality tools given to them under the Federal Rules of
Civil Procedure. A recent decision from the U.S. District Court for the Northern District of
Illinois is of particular interest. In Kleen Products v. Packaging Corporation of America, the
court engaged in a thorough and informative discussion of proportionality under the federal
rules. C.A. No. 1:10-cv-05711, 2012 WL 4498465 (N.D. Ill. Sept. 28, 2012), at *1–5. The court
issued a protective order setting aside the plaintiff’s request that the defendants produce
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electronically stored employment records for hundreds of employees subject to defendants’
litigation hold while acknowledging that the plaintiff was entitled to a better understanding of the
defendants’ key personnel. The court observed that the documents sought were not centrally
located and changed intermittently, and it would require numerous interviews to locate
individual records. Id. at *11. It also commented that the plaintiff had received similar
information in other discovery already produced in the case. Id.
In Tamburo v. Dworkin, No. 04 C 3317, 2010 WL 4867346, at *2–3 (N.D. Ill. Nov. 17,
2010), the court used Federal Rule of Civil Procedure 26 to order phased discovery until a
pending motion to dismiss was resolved. In that case, the plaintiffs had filed seven amended
complaints, and their claims were in “constant flux.” Id. at *3. The court ordered that the litigants
implement phased discovery in the first instance because “the pending motion to dismiss may
alter the scope of discovery.” Id. at *3. The court quoted the Sedona Conference:
The “metrics” set forth in Rule 26(b)(2)(C)(iii) provide courts with significant
flexibility and discretion to assess the circumstances of the case and limit
discovery accordingly to ensure that the scope and duration of discovery is
reasonably proportional to the value of the requested information, the needs of the
case and the parties’ resources.
Id. (quoting Sedona Conference, The Sedona Conference Commentary on Proportionality in
Electronic Discovery, 11 Sedona Conf. J. 289, 293 (Fall 2010)). Applying those metrics, the
court authorized only written discovery directed at the named parties in the first instance. It also
ordered the parties to identify which claims were most likely to go forward, to focus their
discovery efforts in that direction, and to prioritize their initial efforts on discovery that would be
less expensive and burdensome. Id.
6

Two of the factors that courts evaluate when limiting discovery are the resources of the
parties and the amount at stake. What relief, then, can a large corporation expect? Even here, the
recent case law offers support for limiting discovery. For example, in Thermal Design v.
Guardian Building Products, the court noted that courts should not “countenance fishing
expeditions simply because the party resisting discovery can afford to comply.” 2011 WL
1527025, at * 1 (E.D. Wis. April 20, 2011). In that case, Guardian and its affiliate codefendants
had produced over 91 gigabytes of data comprising 1.46 million pages. Id. The production was a
“result of four months spent analyzing and collecting information, then another three months
processing the data for production, at a total cost of almost $600,000.00.” Id.
Despite that effort, the plaintiff claimed that it was entitled to more ESI. Id. The plaintiff
wanted Guardian to search all archived e-mail accounts and shared network drives without
restricting the searching to individuals or custodians. Id. Guardian presented evidence that it
would take several months and cost about $1.9 million to comply with the request, basing the
cost estimate on an extrapolation derived from the costs of the previous productions. Id. The
plaintiff argued that Guardian and its affiliates were “large companies with considerable
resources.” Id. The court held that fact was “simply not enough to establish good cause under the
Federal Rules,” and “[e]ven if the information [was] relevant or reasonably calculated to lead to
the discovery of admissible evidence,” without a showing that the additional information sought
[was] “of such importance that it justifie[d] imposing an extreme burden” on the responding
parties. Id.
These cases are not isolated incidents. The courts increasingly appear to use
proportionality.
7



In a qui tam action alleging fraudulent billing, after discussing Federal
Rule of Civil Procedure 26(b)(2)(C), the court denied further discovery of
e-mails, citing the extensive cost and volume of discovery already
completed and the absence of any showing that the requested additional emails were “crucial.” U.S. ex rel McBride v. Halliburton Co., 272 F.R.D.
235, 239–41 (D. D.C. 2011).



In a defamation action, after weighing the plaintiff’s interest in the
documents requested against the “not-inconsequential burden” of
searching for and producing e-mails, the court limited further discovery to
one of the 30 custodians requested by the plaintiff. Willnerd v. Sybase,
Inc., No. 1:09-cv-500, 2010 WL 4736295 (D. Id. Nov. 16, 2010).



In a claim against a school district for which the court had previously
ordered the district to search back-up computer files for relevant e-mails
and found that those tapes would likely contain relevant information, the
court held that discovery requests seeking information on those tapes were
excessively broad and unduly burdensome because the information could
be accessed in a more cost-efficient and less burdensome way and would
likely duplicate information found in more accessible formats. Young v.
Pleasant Valley School District, No. 3:07cv854, 2008 WL 2857912, at
*2–3 (M.D. Penn. July 21, 2008). The court also noted that, given the
resources of the school district and the relative worth of the e-mails that
the back-up tapes likely contained, forcing the school to spend $5,000 to
access those tapes and additional expense in reviewing them was not
justified and that the factors in Federal Rule of Civil Procedure 26(b)(2)
counseled against allowing the discovery. Id. at *2.

Local Rules and Discovery Protocols Recognizing Proportionality
Courts do more than make ad hoc proportionality determinations in specific cases. They
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increasingly institutionalize protocols and make local rules that incorporate proportionality
principles, taking specific aim at e-discovery. In one of the most important instances of this new
trend, the E-Discovery Committee of the Advisory Council of the U.S. Court of Appeals for the
Federal Circuit has proposed an “E-Discovery Model Order” for patent cases throughout the
nation. See Fed. Cir. Advisory Council, An E-Discovery Model Order (2011), (including
Addendum:

[Model]

Order

Regarding

E-Discovery

in

Patent

Cases),

http://www.cafc.uscourts.gov/images/stories/announcements/Ediscovery_Model_Order.pdf.

It

tackles head-on one of the thorniest and costliest components of e-discovery—e-mail. The
introduction to the proposed order declares that “efforts to identify comprehensively the
discovery issues or to produce all ‘relevant’ documents at once at the outset of the case can result
in the vastly overbroad production of e-discovery.” Id. at 3. The model order envisions a phased
“discovery process whereby the parties exchange core documentation concerning the patent, the
accused production, the prior art and the finances before making email production requests.” Id.
And when those requests are made, “they should be focused on a particular issue for which that
time of discovery is warranted.” Id. The order establishes these parameters:


“Email production requests shall only be propounded for specific issues
rather than general discovery of a product or business”;



“Email production requests shall be phased to occur after the parties have
exchanged initial disclosures and basic documentation”;



Each party would limit an e-mail request to five custodians per producing
party and five narrowly tailored, issue-specific keyword search terms per
custodian per party;



“General ESI production requests . . . shall not include metadata absent a
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showing of good cause,” but the “fields showing the date and time the
document was sent and received, as well as the complete distribution list,
shall generally be included”; and


Cost shifting shall occur when a party serves e-mail production requests
beyond the limits agreed to by the parties or granted by the court.

Id., at add. 2–4.
Courts have used the order in litigation. See, e.g., DCG Systems, Inc. v. Checkpoint Tech.,
LLC, No. C-11-0379, 2011 WL 5244356 (N.D. Cal. Nov. 2, 2011). While the order is directed to
patent cases, the domain of the U.S. Court of Appeals for the Federal Circuit, courts easily could
apply the order and its reasoning and methodology for dealing with discovery of e-mails more
broadly in other litigation areas. The problems that the U.S. Court of Appeals for the Federal
Circuit has tried to address do not occur only in patent litigation.
Other courts have crafted local rules or other protocols regarding e-discovery that limit
production of certain types of metadata and mandate a very robust Federal Rule of Civil
Procedure 26(f) conference that anticipates active judicial involvement in discovery, among
other things. Both the U.S. District Courts of Maryland and Delaware have embraced the criteria
in Federal Rule of Civil Procedure 26(b)(2)(C) as part of an ESI plan. See D. Md., Suggested
Protocol

for

Discovery

of

Electronically

Stored

Information,

http://www.mdd.uscourts.gov/localrules/localrules.html (then download .PDF) (last visited May
2,

2013);

see

also

D.

Del.,

Default

Standard

for

Discovery,

http://www.ded.uscourts.gov/sites/default/files/Chambers/SLR/Misc/EDiscov.pdf.
The pilot project on e-discovery in the Seventh Circuit recognizes proportionality and
requires its consideration in early case assessments, discovery plans, and the scope of
10

preservation obligations. See Seventh Cir. Electronic Discovery Comm., Principles Relating to
the

Discovery

of

Electronically

Stored

Information

(Aug.

1,

2010),

http://www.discoverypilot.com/sites/default/files/Principles8_10.pdf.
The Seventh Circuit intends the principles “to assist courts in the administration of
Federal Rule of Civil Procedure 1, to secure the just, speedy and inexpensive determination of
every civil case and to promote whenever possible, the early resolution of disputes regarding the
discovery of [ESI].” Id. at 1. The principles expressly state that courts should apply the
proportionality standard contained in Federal Rule of Civil Procedure 26(b)(2)(C) in each case
in formulating a discovery plan and that “requests for production of ESI and related responses
should be reasonably targeted, clear and specific as possible.” Id. The Seventh Circuit pilot
program monitors these principles in practice. See Seventh Cir. Electronic Discovery Pilot
Program,

Report

on

Phase

One

(May

2010),

http://www.discoverypilot.com/sites/default/files/phase1report.pdf. From October 2009 through
March 2010, as part of the pilot program, 13 judges of the U.S. District Court for the Northern
District of Illinois implemented the principles in 93 cases on their dockets. Id. at 1.

The Challenges of and Opportunities for Proportionality Arguments
Taken together, the case examples and developing rules discussed above demonstrate that courts
can and will limit discovery based on proportionality principles when parties offer appropriate
showings. Further, as the realities of e-discovery confront courts more and more, the need for
proportionality will become clearer to courts. As promising as these developments are, it is
important to note that succeeding on proportionality arguments remains challenging. Even
11

assuming that a judge fortunately versed in e-discovery will hear an attorney’s discovery dispute,
the court still faces evaluating the value of the proposed discovery versus the burden associated
with responding to it. This is by no means an easy calculus, and courts historically have taken the
“safe” option and allowed discovery to proceed.
The Supreme Court of the United States commented on this very issue in Bell Atlantic v.
Twombly, 550 U.S. 544 (2007). One of the principal policy reasons for the decision to heighten
the pleading standard was concern that the courts could not to supervise or manage cases
properly to prevent the burdens and costs of discovery from extorting unjustified settlements.
The Bell Atlantic decision noted that “[g]iven the system that we have, the hope of effective
judicial supervision is slim.” Id. at 560, n.6. To explain the difficulty, it quoted one commentator
at length:
The timing is all wrong. The plaintiff files a sketchy complaint (the Rules of Civil
Procedure discourage fulsome documents), and discovery is launched. A judicial
officer does not know the details of the case the parties will present and in theory
cannot know the details. Discovery is used to find the details. The judicial officer
always knows less than the parties, and the parties themselves may not know very
well where they are going or what they expect to find. A magistrate supervising
discovery does not—cannot—know the expected productivity of a given request,
because the nature of the requester’s claim and the contents of the files (or head)
of the adverse party are unknown. Judicial officers cannot measure the costs and
benefits to the requester and so cannot isolate impositional requests. Requesters
have no reason to disclose their own estimates because they gain from imposing
costs on rivals (and may lose from an improvement in accuracy). The portions of
the Rules of Civil Procedure calling on judges to trim back excessive demands,
therefore, have been, and are doomed to be, hollow. We cannot prevent what we
12

cannot detect; we cannot detect what we cannot define; we cannot define
“abusive” discovery except in theory, because in practice we lack essential
information.
Id. (quoting Easterbrook, Discovery as Abuse, 69 B. U. L. Rev. 635, 638–639 (1989)).
The institutional limitations described above that reduce judges’ ability to assess
discovery demands highlight the challenges that an attorney faces in arguing for proportionality
when seeking an order blocking discovery of information that a plaintiff’s attorney will argue is
relevant to claims or defenses in the case. The attorney seeking the order essentially will ask the
court to limit access to that information without having seen it. Indeed, most likely no one has
seen it. So the attorney seeking to limit discovery will want to focus the court’s attention on other
relevant factors that bear on the discoverability of that information beyond the mere possibility
that it might contain information of interest. Partly, the attorney will need to convince the court
that assigning real weight to those other factors is appropriate.
One way to achieve this is to educate a court on the developments in other courts
described in this article and other similar developments as they emerge. An attorney should
argue that other courts take the analysis spelled out in Federal Rule of Civil Procedure
26(b)(2)(C)(iii) seriously and have denied discovery requests on proportionality grounds. The
day and age of granting access to all relevant information is gone largely because that
information has become massive and excessively expensive to access. Indeed, courts around the
country have started to adopt local rules to address this very problem.
An attorney also must make as concrete a showing as possible to overcome a court’s
natural hesitancy to preclude access to possibly relevant information. In Kleen Products,
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discussed above, the defense counsel demonstrated to the court specifically how the requested
information was inaccessible, duplicated discovery that the defendants already produced, and
would be expensive to collect. 2012 WL 4498465, at *11. In Thermal Design, the defendants’
counsel explained the resources already expended on discovery and the volume of already
produced materials. 2011 WL 1527025, at *1. Affidavits from e-discovery consultants are
critical to efforts to do this.
Building a record on proportionality also is critical because the party seeking relief bears
the burden of proof. See, e.g., Cartel Asset Management v. Ocwen Financial Corp., C.A. No. 01cv-01644, 2010 WL 502721, at *10 (D. Colo. Feb. 8, 2010) (noting “that objections to discovery
must be made with specificity, and the responding party has the obligation to explain and support
its objections”). As another decision explained, “A party moving for a protective order must
make a ‘particular and specific demonstration of fact’ in support of its request.” Aikens v. Deluxe
Financial Servs. Inc., 217 F.R.D. 533, 536–37 (D. Kan. 2002). That party must present sufficient
details to allow the requesting party and ultimately, the court, to evaluate the costs and benefits
of searching and producing the identified sources. Id. at *15.
In Cartel Asset Management, the court limited discovery covered by certain documents
requests but rejected some of the defendants’ unduly burdensome objections due to insufficient
factual support. See 2010 WL 502721, at *15. The court noted that the only factual support came
from a declaration of one defendant’s senior vice president of sales and marketing, which failed
to identify (1) how Ocwen stored electronic information, (2) the number of back-up or archival
systems that would have to be searched in the course of responding to the requests, or (3)
Ocwen’s capability to retrieve information stored in the back-up or archival systems. Id.
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An attorney can also use the particular allegations in a complaint to argue for
proportionality. The U.S. Court of Appeals for the Federal Circuit’s proposed model order
springs from the premise that e-mails often are not critical to resolving patent litigation. That
same argument can be made in other litigation areas, and counsel should not be shy about
making it. If certain documents or issues would control a case outcome, in the right case counsel
could argue that the tremendous burdens associated with assembling the e-mail discovery would
outweigh the marginal utility of the e-mail. In Tamburo, counsel argued successfully that the
court should limit the discovery until the court had made key legal determinations that could
affect the scope of discovery. 2010 WL 4867346, at *3–4.

Conclusion
Proportionality principles are gaining traction in an increasing number of cases, local rules, and
protocols. On the other hand, invoking these principles and achieving increased judicial case
management and supervision and cooperation among counsel are not easy tasks. Achieving
discovery limits is not much easier due to the discretion that courts have to do it and how much
decisions to limit it depend on specific case facts. As explained in one decision, “The application
of Rule 26(b)(2)(C)(iii) involves a highly discretionary determination based upon an assessment
of a number of competing considerations.” Sommerfield v. City of Chicago, 613 F. Supp. 2d
1004, 1017 (N.D. Ill. 2009), objections overruled, 06 C 3132, 2010 WL 780390 (N.D. Ill. Mar.
3, 2010). Counsel must hone their arguments, support them with specific details, and educate
judges on how other courts currently deal with these issues to convince courts that considerations
other than the promise of possible relevant information are valid, substantive bases for
establishing meaningful limitations on discovery. Proportionality is the means to achieve the
15

promise of Federal Rule of Civil Procedure 1 and “the just, speedy and inexpensive
determination of every action,” but counsel must demonstrate what it means and why it is
important on a case-by-case basis.
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Introduction
The Three Little Pigs
Like any good story, it begins with “Once Upon a Time.” Three little pigs decided
to build homes. One pig built a home of straw, one built a home of sticks, and one built a
home of brick. The two little pigs that used straw and sticks were lazy and made fun of
the pig that spent additional time constructing a home of bricks.
One day, a big bad wolf saw the pigs and thought they would make a delicious
meal or three. When the pigs saw him, they ran to their homes for safety. The wolf came
to the first pig’s home which was made of straw. He went to the door and knocked (as
much as one can knock on straw – it was more like a whiff, whiff, whiff) and said “Little
pig, little pig, let me in!” “Not by the hair of my chiny chin chin!” squealed the pig.
“Then I’ll huff and I’ll puff and I’ll blow your house in!” threatened the wolf. And he did
just that. The straw fell very easily and the pig ran as fast as he could to his friend’s house
– the one made of sticks.
The wolf chased him. Again, the wolf knocked on the door of the house. The
owner of the stick home and the wolf had a similar exchange. “Little pig, little pig, let me
in!” “Not by the hair of my chiny chin chin!” squealed the pig. “Then I’ll huff and I’ll
puff and I’ll blow your house in!” threatened the wolf. And he did just that. Though
slightly stronger than the straw, the sticks flew everywhere. The two pigs ran as fast as
they could to the home of bricks where the third little pig graciously invited them in.
The wolf made his way to the third home and the same exchange ensued. By now
the wolf was tired and just a bit winded. “Little pig, little pig, let me in!” “Not by the hair
of my chiny chin chin!” squealed the third little pig. “Then I’ll huff and I’ll puff and I’ll
blow your house in!” threatened the wolf. “Go ahead and try!” yelled the third little pig.
And the wolf tried and tried again. But try as he might, he could not blow down the brick
house. He could not come in through the front door or blow the house down. So, he tried
to enter through the chimney. However, the third little pig boiled some water. When the
wolf came down the chimney, he fell into the water and died. The two lazy pigs felt a bit
foolish but learned their lesson and constructed their new homes out of brick. And they
all lived happily ever after!1
The 21st Century Big Bad Wolf
Despite the happy ending, the wolf caused extensive damage. The three little pigs
may have lived “once upon a time” but, in the here and now, we live in a world where
cyber risk is prevalent and where the big bad wolf constantly is lurking trying to steal
data and more. The wolf is very determined - knocking and huffing and puffing and even
willing to sneak in through the chimney when all else fails. Unfortunately, many are
either unaware of its presence or have made the choice, either through laziness or
1
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overconfidence, to build cyber infrastructures of proverbial straw or stick if at all. In
addition, some place too much reliance on technology and not enough on the human
factor. A brick home is not going to keep a wolf out if the pig opens the door for the wolf
(however unintentionally). In too many cases, this wolf does not have to do very much to
get in. Despite the second chance given to the first two pigs, many today do not get that
chance. The best policy is having a comprehensive plan to deal with the wolf. Many of
these cyber attacks are aimed at one thing – obtaining data. Other reasons can include
sabotage and political activism. However, data theft is perhaps the largest reason. That is
why the terms data breach and cyber breach are often used interchangeably.
Family and SMB
New and improving technologies continue to provide once unimaginable
opportunities. A family can have a live video chat with friends and relatives overseas.
Businesses can connect across thousands of miles with the click of mouse. However, with
the amazing opportunities also come some very serious dangers. Families and the small
and medium-sized business (“SMB”) owners are particularly susceptible to these
dangers.
We note at the outset that the threats and strategies discussed in this paper can and
do affect everyone and in many different contexts. Phishing is not limited to the family
and a comprehensive plan for dealing with the risk is not limited to the SMB. For
example, big organizations face these threats every day. However, unlike larger
businesses, which usually have structured policies and an IT department at least aware of
the wolf, the family and SMB likely do not. In addition, a larger organization can usually
weather a wolf blowing at it and even getting inside. The same cannot necessarily be said
for the family or SMB. This paper explores some of the dangers and pitfalls associated
with technology that families and SMB face and offer thoughts as to how to effectively
deal with these dangers and pitfalls. However, everyone needs to be aware of all of these
threats and have an effective strategy for dealing with them.
Part I - The Family
The target wakes up in the morning, goes to the computer and discovers a
message from the “bank”. The message says that unless the recipient clicks on the link in
the email and verifies his or her name, account number, username, and password, the
account will be shut down. The email looks genuine. In a moment of bewilderment and
shock, the link in the email is selected. The new page looks genuine and so the requested
information is provided. The money in the account is soon gone.
In another example, an email arrives announcing that the recipient has been left a
large sum of money. However, in order to receive those funds, the email recipient must
send money to a foreign account. In a brief moment of greed, the email recipient sends
the money. However, the expected funds never arrive and the victim is out the “invested”
funds. In another version of this scam, the recipient receives a sympathetic email to wire
money overseas to help someone who is destitute. The email promises to pay “the Good
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Samaritan” back once some additional funds come in. Of course, the funds are not
reimbursed.
More Users, More Targets
Families are particularly susceptible to cyber risk because attention to cyber
security is more an afterthought than a real priority – until something goes wrong. Each
additional internet user creates a new target and there are plenty from which to choose. A
report by Pew and American Life noted that in 1995, about 10 percent of American adults
were online.2 In 2011, this number shot up to about 78 percent. For teenagers, the number
is even higher at 95 percent.3 Despite the increase in users, security still appears to be an
afterthought.
A recent survey by Symantec, entitled the 2012 Norton Cybercrime Report
(“2012 Cybercrime Report”) surveyed 13,018 adults aged 18-64 who are online in 24
countries.4 In that survey, approximately 67 percent of respondents use free public or
unsecured wireless connections.5 44 percent of respondents access their personal email
via free or unsecured wireless connections.6 67 percent of respondents do not have any
security solution for their mobile device.7 44 percent are not aware that any solution
actually exists.8
On potentially unsecured wireless connections, 67 percent of respondents access
personal email, 63 percent access social network accounts, 31 percent shop online (which
usually requires a credit card) and 24 percent access bank accounts.9 Interestingly, only
53 percent of respondents actually were concerned about their security in using a free or
wireless internet connection.10 The cost of this apathy is astounding. Over the course of
2012, there were 1.5 million victims of cybercrime daily and 556 million total victims in
2012 in those 24 countries.11 This price tag of cybercrime in 2012 was $110 billion or
about $197 per victim.12
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Social Media
One of the conclusions from the 2012 Cybercrime Report is that cyber criminals
are increasingly targeting social media and mobile devices. The Pew Research Center, in
a study entitled “The Demographics of Social Media Users – 2012”, performed a survey
of 1,802 internet users.13 Of those respondents, 67 percent said that they use some kind of
social networking site.14 Facebook is by far the most popular of these sites.15
40 percent of the respondents to the 2012 Cybercrime Report reported they were
victims of cyber crime on social media.16 Approximately 17 percent of respondents said
that someone had hacked into their social media account and pretended to be the owner
of the account.17 Approximately 10 percent said that they had fallen for a scam or fake
link on social media.18
Many social media users do not take even basic security precautions. For
example, approximately 33 percent do not log out after each session on their social
network, 20 percent do not check links before sharing them with their network, and
approximately 17 percent do not know if their social media settings are public or
private.19 Less than 50 percent of social media users use any type of security tool to
protect against threats.20 Only 50 percent actually use the privacy settings offered to
actually control where their information goes.21
This information could be interpreted in a number of ways. It could demonstrate a
certain ignorance and apathy on the part of social media and mobile device users
specifically and internet users generally as to the serious nature of cyber security and the
ramifications that can come from not understanding it or the dangers associated with it.
Some of this is also an attitude of “I understand the risks, but it will never happen to me”.
Parents and Teens
Teens and pre-teens are even better connected then their parents. The UCLA
Children’s Digital Media Center recently conducted a survey of 334 9-15 year olds.22 The
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survey found that about 50 percent of respondents use social media.23 For respondents 13
and younger, 23 percent said they use social media.24 Notably, some social media
websites, like Facebook, require that participants be at least 13 years old to use the
website.25 26 percent of the under 13 group said they utilized You Tube.26
Another survey of 1,030 teens, conducted by Common Sense Media, reinforces
and even expands the data cited above.27 82 percent of these respondents said they had a
cell phone.28 43 percent said they had an I-Pod Touch or other similar device.29 14
percent said they had an I-Pad or other tablet.30 75 percent of respondents said they had a
profile on some social networking site with that number increasing to 96 percent of the
835 respondents who had actually used a social networking site.31 Facebook was by far
the most popular of sites. 88 percent of all those with a Twitter or social networking
profile said they mainly used Facebook.32
A survey by McAfee, another cyber security company, shows a disconnect
between what children are doing on the internet and via cell phone and what parents think
they are doing. 75 percent of parents in the survey “express[ed] confidence that they
know how to find out what their teen is doing online . . . .“33 However, about 50 percent
of parents “live under the assumption that their teen tells them everything he/she does
online.”34 Around 67 percent of teens “say their parents don’t need to know everything
they do online” and 50 percent of teens say they would actually change their online
behavior if they knew their parents were watching.35 The survey also noted that “61
percent of teens feel confident that they know how to hide what they do online from
parents and 71 percent of teens have actually done something to hide their online
behavior (only 56 percent of parents are aware of this).”36
The McAfee survey made several conclusions. First, “[p]arents are severely
misguided when it comes to how their teens hide information from them. A classic, “not
23
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my kid” mentality.”37 Here are just a few examples. 53.3 percent of teens clear browser
history while only 17.5 percent of parents are aware of this.38 22.9 percent of teens lie
about their behavior while only 10.5 percent of parents are aware.39 19.9 percent of teens
manipulate social media privacy settings to block parents while only 8.1 percent of
parents are aware.40 14.7 percent of teens have email addresses that their parents do not
know about while 8.7 percent of teens have duplicate social media profiles of which their
parents are unaware.41
Second, the McAfee survey found that “some parents throw up their hands in
defeat.”42 33.3 percent of respondent parents believe “their teens to be so much more
tech-savvy than they are, leaving them feeling helpless to keep up with their teen’s online
behaviors.”43 33 percent of parents surveyed also believe that “they don’t have the time
or energy to keep up with everything their teen does online.” 44 22 percent of parents “live
in denial, claiming that their kids can’t get into trouble online.”45 Interestingly, only 21.7
percent of parents actually believe that “their teens can get into trouble online.”46
These numbers present a picture of “Overwhelmed Parents, Under-Cautious
Kids.” This raises a question about where teens and pre-teens get the technology they
are using. Given what parents are saying about their comfort with this new technology,
this also raises a question as to who is teaching the teens how to appropriately use this
technology. Are they being warned of the dangers it can pose? This particular point was
front and center in the small town of Steubenville, Ohio where two star football players
were recently convicted of rape.
47

Steubenville is a small town right on the Ohio/West Virginia border and just a few
miles west of the Pennsylvania border. Steubenville is a town with a strong tradition of
high school football. On the night of August 11, 2012, after a very successful scrimmage,
a group of high school students spent the night going from party to party, drinking, and
eventually ending up at a home where the crime was committed.48 Throughout the night,
many of the teens took pictures and videos of the events and posted them on the internet
through a variety of social media.49 In total, authorities reviewed 396,000 text messages,
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308,000 pictures, and 940 video clips from students who attended the parties and other
affiliated individuals.50 One question that came up both in regards to the crime and the
use of technology before, during and after the crime is “Where were the parents?”51 As
one reporter put it, this was a case of “sex crimes being recorded instead of being
reported.”52 These pictures and videos helped prosecutors piece together what happened
that night and eventually prosecute the two football players.53 The two football players
are now sex offenders and will spend time in jail.54 To add insult to injury, one of the
defendants was given a longer sentence because he photographed the 16-year old victim
naked.55
Cyber Bullying
The events in Steubenville also provided a very high profile example of cyber
bullying. Cyber bullying is “bullying that takes place using electronic technology.” 56 This
includes in-person bullying that is continued through technology or bullying that takes
place exclusively through technology. A bully’s influence is no longer limited to just
physical intimidation on the playground and the bully is no longer “someone else’s kid”.
From the relative anonymity of a cell phone or computer behind a bedroom door (or
anywhere else for that matter), anyone (rich, poor, good student, bad student) can bully
another individual (who also might be behind a closed bedroom door – suffering in
silence).57 All of this out of sight from parents, teachers, and others who might intervene.
Following the events on the night in question in Steubenville, the victim was
subject to continuing attacks in the days and weeks that followed.58 The videos and
comments posted online about that night sparked new attacks against the victim via text
and social media.59 In fact, she could not remember anything about that night and only
learned about it when the cyber bullying began.60
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The McAfee survey notes some of “real world consequences” that come from
cyber bullying.61 5.1 percent of respondents said they were afraid to go to school because
of cyber bullying.62 4.5 percent of respondents said that they have been involved in a
physical altercation because of cyber bullying.63 Statistics aside, the fact is that cyber
bullying can have very human, tangible, and horrific consequences. These incidents have
led to depression and even suicide.
Cyber bullying affects people of all age. Several middle school students in
Greece, NY bullied 68-year old school bus monitor Karen Klein in person on the bus.64
Another student taped the bullying with his cell phone at the behest of the bullies and
then posted it to Facebook.65 Another student saw the video on Facebook and posted it to
You Tube in order to expose the bullying.66 In another high profile example, a Rutgers
University student committed suicide after his roommate set up a feed to catch the young
man in a private situation and streamed it live on the internet.67
The legal consequences associated with bullying really depend on the situation. In
some situations, criminal charges can flow from these events. A court found the
roommate of the Rutgers student guilty of 15 criminal counts including invasion of
privacy and sentenced him to 30 days in prison.68 Interestingly (and pathetically), when
he apologized, he said he regretted his "thoughtless, insensitive, immature, stupid and
childish choices."69 There are also potential civil consequences. Victims and the victims’
parents are not only suing the bully for torts such as intentional infliction of emotional
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distress,70 but also suing the parent for negligent supervision, vicarious liability, and
negligent entrustment.71
Possible civil liability raises questions of insurance coverage. As to the bully, any
allegation of “intentional infliction of emotional distress” is not likely to be covered by
insurance. Most insurance policies specifically exclude intentional acts.72 Several states
are following this lead in legislating on cyber bullying by requiring an “intentional”
component.73 It is worth noting that, as a general rule, the ability to form intent is also
based largely on age.74 So, if the bully is young enough, he or she may not be able to
even be sued for an intentional tort. However, regardless of any coverage for the child,
many homeowners’ policies do cover acts of negligence. Therefore, if a parent is sued for
negligent supervision, insurance will likely pick up the tab within the policy limits.
While the insurance industry is adapting to these changes in the technological and
legal landscapes as it relates to things like cyber bullying, the adaptation is not as
standard as one might think and it all depends on the company and the policy. In Fall
2011, the American Association of Insurance Services (“AAIS”) revised its standardized
forms to specifically exclude cyber bullying (or “electronic aggression” which is the term
used by the Centers for Disease Control) from among the covered offenses.75 However,
the Insurance Services Office, which also produces standardized forms, saw a business
opportunity and created a new endorsement that would cover cyber bullying within
certain limits.76
One critical way to mitigate this type of risk is for parents to become educated on
these issues and to “take an active role to ensure their teens are practicing safe online
behavior.”77 The McAfee survey notes some parents already talk with their children
about cyber bullying. The question is whether this message is resonating. The survey
noted that 78.6 percent of parents claimed to talk to their teens about a proper response
when facing online cruelty.78 However, despite these conversations, 20.4 percent of teens
responded that “they wouldn’t know what to do if they were bullied online.”79
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If the parents’ claims are correct, then this is more an issue of strategy. Instead of
a couple intermittent conversations on cyber risks, “frequent one-to-one conversations
with teens to get through to them about the choices they’re making online and the risks
and consequences of their choices” is much more advisable.80 While this is good advice
for all things relating to a teen’s online presence (as discussed below), this is especially
applicable to cyber bullying for both the victim and the bully.
Phishing and Catfishing
Earlier, we described one of the classic phishing schemes – the email from the
bank asking to verify information. This is only one of many examples of scammers using
familiar settings to fool a victim. Phishing is defined as a “scam that encompasses
obtaining and using an individual’s personal or financial information.”81 In other words,
the scammer is “fishing for confidential information.”82 The Federal Deposit Insurance
Corporation (“FDIC”) describes how the scam works:









A consumer receives an e-mail which appears to originate from a financial
institution, government agency, or other well-known/reputable entity.
The message describes an urgent reason you must "verify" or "re-submit"
personal or confidential information by clicking on a link embedded in the
message.
The provided link appears to be the Web site of the financial institution,
government agency or other well-known/reputable entity, but in "phishing"
scams, the Web site belongs to the fraudster/scammer.
Once inside the fraudulent Web site, the consumer may be asked to provide Social
Security numbers, account numbers, passwords or other information used to
identify the consumer, such as the maiden name of the consumer's mother or the
consumer's place of birth.
When the consumer provides the information, those perpetrating the fraud can
begin to access consumer accounts or assume the person's identity.83

This scam works because the criminal counts on shock value. They count on the
fact that someone will act first and ask questions later. By the time the right questions are
asked (and answered), the damage is done.
Scammers not only play to people’s fears, but also to people’s hearts. These
scammers are known as “catfish”. This type of scam was on full display during the 2012
college football season with Heisman runner-up and star Notre Dame football player
Manti Te’o. While Te’o was certainly an exceptional athlete, part of the intrigue
surrounding him in the 2012 season was the relationship he had with a young lady named
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Lennay Kekua.84 Perhaps the “highlight” of the season was the tremendous game he
played following the tragic deaths of his grandmother (who really died) and the death of
his girlfriend (if you don’t already know the story, stay tuned).85
While the motivation to play in the face of such adversity was very real, the truth
of the situation was somewhat different – the girl was a hoax.86 The scam was quite
elaborate. Throughout all of this, something was real – the emotional connection that
Manti developed with this “young lady”.
Manti Te’o has no doubt suffered considerable embarrassment over the incident.
Some victims of these hoaxes have turned to the courts for assistance in these matters but
these attempts have been met with limited success. At least one state high court, the
Illinois Supreme Court, has said there is no cause of action unless there is fraud
committed of some kind with some tangible wrong.87 However, the legal consequences
for those who “fall in love” blindly can be real and severe. One victim fell in love with
someone online.88 He asked her to meet him in Peru for a “romantic getaway”. When he
didn’t show because he supposedly could not get a flight into the country, he asked her to
meet an associate who had some documents for him. She could pick them up and meet
him in the UK.89 What she didn’t know was that the lining of the suitcase containing the
documents contained cocaine. She was sentenced to seven years in a Peruvian prison.90
In another sad (and very ironic) case, a retired banker met a man online who said
that he was retiring from the U.S. military and needed some funds from her to release a
large amount of money he had stashed away. Once the funds were released, he would
move to her hometown and they could be together. She sent the scammer her entire
savings and began writing bad checks believing she would be paid back before the checks
cleared.91 She even began using her son’s account. She lost her money, her apartment
(she now lives with her parents), her son, and found herself in court.92 The judge noted,
“How do we protect (innocent victims) when even the absolute trained individuals [sic]
fall for these scams? Wow.”93 Online relationships can be tricky and require common
sense and caution. It is all too easy to pretend to be someone else online.
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How to Spot a Scam
The first step when receiving a strange email, text message, or messages on dating
websites or social media is to STOP and THINK. It is important to act and not react. The
next step is to verify and look for red flags. This can be done in a number of different
ways. First, trust your gut. If something feels wrong or off, trust that initial instinct.
Similarly, ask if this is too good to be true. If so, it probably is and further verification is
required. Another useful step is to put some of the language in the email into a search
engine. Chances are good that this if this is a scam, someone else knows about it and has
already posted it on the internet.
Some basic education can answer a lot of questions. For example, no bank is
going to ask a customer to verify their username and password via email.94 If the email is
from a bank, government entity or other frequented or reputable institution, do not be
afraid to verify. A quick call to the bank or government entity can quickly straighten out
any issue. That call should be to the number on the bank’s website or some other trusted
source, not the number listed in the email. Type in the address yourself and do not click
any links in the email. Scammers are very good at creating very authentic looking
websites together with very plausible email addresses and phone numbers.
Detecting “catfish” can be difficult because, if for no other reason, with issues of
the heart, feelings like infatuation can often trump common sense.95 Again, if something
seems too good to be true, it probably is and should be avoided. “The perfect person is
not a real person.”96 If you meet the person through social media like Facebook, usually
catfish profiles will often have very few friends.97 So, if you have several hundred friends
and person with the handsome or cute picture only has a few, this is red flag.98 If you
have mutual friends (friends you know in person) with that individual, they can also
assist in this verification process.99
Some other important red flags include: 1) a “catfish” will either attempt to get to
know your family and friends too quickly in order to garner trust100 or they will attempt
to isolate you in order to keep anyone else from asking questions. 101 2) Beware of too
many tragedies which tug at the heartstrings. 3) Although this is not always an indicator,
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(it was not in Manti Teo’s case but was in the retired banker’s case), beware of requests
for money, especially ongoing requests for money.102
Finally, there is nothing wrong with doing a background check. This can include
something as basic as putting their name into an internet search engine.103 If someone
boasts of a lot of accomplishments, at least some of these accomplishments should make
it to the internet. Other companies, for a few dollars, can do even more extensive searches
should the need arise. In short, verify, verify, verify.
Defamation
Complaining online is quickly becoming a cathartic remedy for the slighted. A
website exists to host every type of complaint ranging from specific consumer review
websites to more general websites like Facebook or Twitter. Bad meal? There’s a site for
that. Poor hotel? There’s a site for that. Incompetent contractor? There’s a site for that as
well. Usually, one can usually do it anonymously and without consequence. However, the
operative word is “usually” and some who are subjects of those complaints are now
fighting back as one Virginia woman is finding out.
Meet Jane Perez of Fairfax County, VA.104 Ms. Perez wrote a review of a
contractor on Yelp.com and Angie’s List.105 In those reviews, she accused him of
damaging her home, billing for services not performed, and stated that jewelry went
missing while he was in the house.106 The contractor fought back claiming, among other
things, defamation.107 He claimed that her review cost him business and reputation.108
The Fairfax County, VA Court granted a preliminary injunction and ordered the woman
to take down some of her postings.109 Now she is facing considerable legal fees
defending her comments (whether she was right or not).
So, what happens when the process server shows up at the door, defamation
complaint in hand? Insurance may or may not be triggered depending on the coverage
and the type of policy. Not all insurance policies are created equal. Many homeowners’
policies may not cover defamation suits. Although a basic homeowners policy may not
cover a defamation suit, umbrella policies usually well. In Hale v. State Farm Insurance
Company, 110 a Florida appeals court held that while the lower court was correct in
deciding that the basic homeowner policy did not provide for defense and
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indemnification against a defamation claim, an accompanying umbrella policy did. 111 In
short, complaining online may be cathartic, but doing so also exposes an individual to
possible legal action from the person or institution being complained about.
Sexting
This section on family cyber risks concludes with a practice among teens that the
law is still learning how to effectively deal with. This is the practice of teenagers sending
nude pictures of themselves to romantic interests via text messaging. This is a classic
case of ready, fire, aim. There are a number of very serious consequences which can
result from this practice. In all too many cases, a guy or gal sends a picture to the
significant other. However, when the relationship falls apart, the recipient of those
pictures may send them to others, and these pictures end up going viral which can then
lead to allegations of cyber bullying and the negative consequences discussed previously.
However, there is another danger associated with this practice that can literally ruin a
teen or young adult’s life.
The scourge of child pornography is one in which governments ranging from
local municipalities to international bodies take seriously. Convictions for child
pornography can lead to lengthy prison sentences and registration as a sex offender which
can have the effect of literally ruining one’s life. The laws on this subject are consistent
For example, federal law defines child pornography as “any visual depiction of sexually
explicit conduct involving a minor (persons under 18 years of age).112 New Jersey law
states that a person commits a crime if that person causes or permits a child (someone
under the age of 16) to engage in a prohibited sexual act which includes nudity and
knows that the person will be “photographed, filmed, reproduced, or reconstructed in any
manner.”113 In short, one nude picture may be all that is required. Several teens have
already faced the sad consequences of this activity. Some prosecutors are trying to find a
way to work with the teens rather than simply seeking to prosecute.114 However, avoiding
this practice in its entirety is best. Again, parents need to educated themselves on this
subject and ensure that their children are warned of the consequences.
Part II -Small and Medium-Size Businesses
There has never been a better time to be a small or medium-sized business
(“SMB”). The increase in interconnectivity allows businesses to expand their reach
beyond their immediate geographic region. A small business in a small town in Utah,
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New Hampshire, or Nebraska can create a presence in New York City, London, or
Beijing. However, as with the risks described for families above, this a double-edged
sword.
While most reports of cyber attacks concern large organizations, small and
medium-size businesses are actually more susceptible to a cyber attack. One report115
cited in a Congressional hearing said that in 2011, 20 percent of all cyber attacks are on
firms which consist of 250 employees or less.116 This number increased to 31 percent of
all attacks in 2012.117 In addition, after the attack, they are also more susceptible to
failing as well. One statistic states that 60 percent of all small businesses are forced to
close within six months of a cyber attack.118 This section explores these issues, why small
and medium sized businesses are most susceptible and how they can effectively counter
these attacks.
Back to the Basics
The susceptibility of small businesses to cyber attacks is due to a number of
reasons. Interestingly, many of the reasons we discussed as to why families are so
susceptible to these risks also apply to small and medium-sized businesses. Much like
Jack and the beans, many small businesses are intrigued by the advantages of technology,
but few understand the risks while striking out to take advantage of the benefits. Many
are also lulled into a false sense of security that comes from being small. This conclusion
is born out in the National Small Business Study conducted by the National Cyber
Security Alliance, Symantec and JZ Analytics. This study surveyed 1,015 small and
midsized businesses in the United States.119 For definitional reasons, these were
businesses with 250 or fewer employees.120
In that study, 71 percent of respondents in the online survey reported that their
businesses were very or somewhat dependent on the internet.121 73 percent said that a
safe and trusted internet was either very or somewhat critical for the business’s success.
115
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77 percent noted that having a strong cybersecurity and online safety posture is good for
their company’s brand.122 Finally, when asked “Who is responsible for online and
cybersecurity [for] your business?”, here are the responses:123








Myself
Outside IT consultant
IT savvy employee
No one
Outsourced to a service provider
Technology related reseller or
IT resale partner
Not sure

66%
8%
9%
11%
4%
<1%
3%

Now, consider the responses to these questions. When asked whether “your
company has a formal written Internet security policy for employees?”, an astonishing 87
percent said no and 3 percent were not even sure a policy existed.124 “Does your company
have an informal Internet security policy?” 69 percent said no.125 “Do you have policies
around how your employees use social media?” 75 percent said no. 126 “Do you have
Internet usage policies that include employee responsibilities to protect your company’s
data, customer data, and your personal data?” 68 percent said no.127 Finally, “[d]oes your
business have a written plan in place for keeping your business cyber-secure?” An
astounding 83 percent said no.128
These types of responses show a serious disconnect with the reality of the threat
and hackers understand this. As such, these types of businesses are considered lowhanging fruit for individuals who wish to steal data. This data also indicates that while
some SMBs are aware of a problem, there is very little being done to actually address the
issue. This has potential consequences for more than just the business itself. If the SMB
is part of a larger supply chain and privy to information from other links in the supply
chain, a hacker, like water, will choose the path of least resistance. 129 This means a
hacker will attack the vulnerable SMB and use that information to attempt to gain access
to larger companies.130 Unfortunately, by the time most businesses are aware of the
danger, the damage is done.
Not all cyber breaches are malicious. Cyber breaches are generally perpetuated in
four general ways.131 First, 40 percent of all data breaches are committed by hackers.132
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However, 46 percent are due to employee and company mistakes (23 percent of all data
breaches are due to accidentally making information public and 23 percent due to theft or
loss of a computer drive such as leaving a thumb drive with sensitive information in a
taxi or at the airport.133 Finally, 8 percent is due to employee theft.134
As the data introduced at the beginning of this section suggests, there is a strong
disconnect between understanding that a cyber breach is a risk and actually doing
something to stop it. Organizations need a comprehensive plan addressing all facets of
cyber security. A comprehensive plan will address prevention measures, mitigation
tactics during a breach, and an effective response to an attack.
Prevention
First, an organization needs a plan for preventing cyber breaches. While it is
virtually impossible to stop every possible breach,135 effective prevention efforts can
prevent many of them. First and foremost, any cyber security strategy requires adopting
an attitude that data security is a priority.136 This must start at the CEO/owner level and
penetrate every level of the organization. An organization where an attitude pervades that
IT is responsible for cyber security is an organization that is asking to experience a cyber
breach.
This attitude that cyber security is a priority is built and maintained in large part
through education and constant reminders to employees. An annual or semi-annual
training is not enough. Employees need to understand what they can do to protect the
organization’s information and this must be constantly on their minds as they undertake
their daily responsibilities.
A critical part of any education process is ensuring that there are effective
policies, procedures in place and regular trainings to instruct and remind. Simply saying
“protect the firm’s data” is not enough. The policies need to be written and each
employee needs to review them. Before drafting policies, the Federal Trade Commission
suggests that organizations know exactly what kind of data they possess, permanently get
rid of data they do not need, and ensure that only those who need access get access and
lock up that data.137
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Some of the most sensitive data consists of Personally Identifiable Information or
PII. The Government Accountability Office and National Institute of Standards and
Technology defines PII as “any information about an individual maintained by an
agency, including (1) any information that can be used to distinguish or trace an
individual‘s identity, such as name, social security number, date and place of birth,
mother‘s maiden name, or biometric records; and (2) any other information that is linked
or linkable to an individual, such as medical, educational, financial, and employment
information.”138
Basic Strategies
Some basic protocols for any company include ensuring that passwords are
sufficiently strong to prevent someone from easily guessing them and regularly changed.
In addition, ensuring that documents are appropriately disposed is essential. A good
practice is to require that any business documents are shredded or otherwise entirely
destroyed rather than simply thrown out. The garbage is a great place for thieves to gather
information which could compromise someone’s data or provide clues as to how to
compromise a computer system.139 Something as simple as separate garbage cans at the
desk or on the floor, one for trash and one for documents, and easily accessible shredding
bins can facilitate this.
Another very simple but important practice is limiting the physical access to
information. Sometimes in an effort to be helpful and friendly, employees often allow
access where access is not allowed. For example, many organizations have facilities
which require key card access. Sometimes, especially first thing in the morning when
many employees are coming in, people will hold the door for each other without
requiring that each employee use his or her key card. A complete stranger could enter the
facilities with everyone assuming (and not wanting to create a confrontation or
embarrassing situation) that this stranger is just a new employee. Even worse is when an
employee lets in someone he or she knows without seeing their pass or making them use
their key card only to find out later that they are no longer an employee (e.g. the nonemployee was just terminated). This acquaintance (or friend) has used your generosity to
access information they are no longer permitted to access.
Some businesses mistakenly believe that because they do not keep customer data,
they are not required to maintain data controls. While it may be true that they do not have
customer data, they still have data that belongs to employees including tax and eligibility
to work documents.140 Many employment-related documents can be accessed online.
138
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These forms used to be exclusively in paper format. However, as companies and the
government aim to reduce paper, many of these documents are either forms to be
completed or reviewed online141 or the documents are digitized.142 This makes this type
of information susceptible to hacking.
Social Engineering
The wolf does not always need to huff and puff. Through a tactic called “social
engineering”, the criminal attempts to gain access by building a relationship of trust with
the employee.143 The stranger or friend who gains access to the physical premises by
smiling or relying on trust is a social engineer. In other words, instead of breaking in
through the back door, the criminal tricks the employee into giving him the keys to the
front door. This is nothing more than an elaborate phishing scheme. Social engineering
can take on many forms. Sometimes this is done by pretending to befriend an individual
or pretending to be a fellow employee whom the employee can trust. Here are three
examples but we note that there are many variations on this. Because there are so many
variations, employees need to always be vigilant to beware of such attempts. Here are
three examples.
The social engineer “accidentally” bumps into an employee on the street. The
employee drops the papers he or she is carrying. The social engineer “helps” the
employee pick up the papers (reading them as he goes) and then, in an effort to make
amends, invites the employee to have coffee. During their brief visit over coffee, the
social engineer asks innocent enough questions like where the employee works, where
the employee grew up, and the like. The social engineer may pretend to be from that area
or to have a common acquaintance with the employee all in an effort to gain their trust.
All the while, the employee is sharing valuable information with the social engineer.
Often times, passwords are based on personal information which the social engineer is
now privy to. The passwords or other internal information from the company can now be
compromised.
In another example, two security consultants test a bank’s security system by
posing as fire marshals but this could easily be done by a motivated social engineer. In
the process of conducting a “fire inspection”, the consultants are able to penetrate the
bank’s security by quietly swiping pass cards and installing key stroke logging devices,
and other miscellaneous devices used for stealing data. With employees none the wiser,

141

See e.g. http://www.i9express.com and http://www.w2express.com/ (last accessed May 11, 2013).
See 8 C.F.R. Part 274a, 75 Fed. Reg. 140 (Note: Rule and Commentary in the Federal Register can be
found at: http://www.gpo.gov/fdsys/pkg/FR-2010-07-22/html/2010-17806.htm
143
Note: Interestingly, in one of the original versions of the story, the first two pigs were eaten and the wolf
attempted to trick the pig by lulling the pig into a false sense of security.
http://www.pitt.edu/~dash/type0124.html#halliwell (last visited May 11, 2013).
142

19

these two consultants are able to steal a great deal of information. 144 One consultant was
able to successfully penetrate over 1000 financial institutions of all sizes.145
These first two examples are somewhat elaborate but a social engineering scheme
can also be very simple. A third example is where a social engineer calls random
numbers and pretends to be a fellow employee. In many ways, this is the simplest way to
gain access. With proper training, employees will spot it, hang up, and sound the alarm in
case others receive similar calls (which will likely happen).
An employee at one business received a call from the “IT Department.” “IT”
wanted to verify the login credentials of the employee in order to work out some
problems with the system. This employee sensed that something was wrong. This
employee discontinued the call and contacted someone the employee knew in the IT
Department. The call was not from IT but from someone interested in hacking into the
business’s computer system. Because the employee paid attention, the firm was able to
prevent a breach. Training employees to spot possible social engineering can be a cost
effective way to stop a data breach. On the other side of that coin, the best brick in the
world will not stop a data breach if the little pig gives the wolf a key to the front door.
An SMB owner (especially one with small margins) might argue that it does not
have the resources to implement these ideas. Many of these suggestions are extremely
cost effective and, in any event, are significantly cheaper than responding to a breach.
The Federal Communications Commission reports that the average cost of a cyber breach
in 2009 – 2010 for SMB is about $188,242.50 for a single attack.146 However, fines can
vary. In 2011, HHS and a Massachusetts hospital entered into a Resolution Agreement.
The hospital lost the PHI of 192 patients and was fined $1 million.147
The Law Firm Example
Some businesses are at higher risk than others. For example, law firms are prime
targets for hackers and criminals. Law firms are depositories of incredible amounts of
confidential information including PII, personal health information (“PHI”), intellectual
property, financial data on clients and others, and the like.148 As with most models of
business, smaller law firms are the low hanging fruit with about 15 percent of smaller law
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firms (defined as firms with between 10-49 attorneys) reporting some kind of data breach
compared with just under 10 percent of firms overall.149 Even smaller firms that do not
deal in larger corporate transactions or have larger corporate clients still possess
considerable amounts of PII.150
This fact is not lost on regulators. On January 25, 2013, the U.S. Department of
Health and Human Services (“HHS”) issued a new Health Insurance Portability and
Accountability Act (“HIPAA”) regulation found at 45 CFR Parts 160 and 164.151 This
rule, more commonly known as the “HIPAA Omnibus Final Rule”152 was aimed in part
at updating the HIPAA rules to include “business associates.”153 “Business associates” in
this context include law firms.154
This means that a law firm has the same obligations under HIPAA to protect PHI
as a hospital or doctor’s office. Law firms must follow a breach notification procedure if
PHI is compromised155 and are subject to penalties for violations of HIPAA. 156 Lawyers
need to pay special attention to these concerns, especially as more and more attorneys are
using smart phones and other portable devices which can easily access this information.
Our emphasis on law firms here serves to demonstrate another point. There is no
such thing as a one size fits all cyber strategy. It must be tailored to the type of data the
organization has and each employee may have different procedures depending on the
level of access. The more sensitive the data, the tighter the controls should be.
Mitigation
Second, an effective plan adopts a “not if, but when” attitude.157 When the breach
happens (and it will happen at some point), what is the organization doing to mitigate the
damage during the breach? Can lost or stolen smart phones be wiped remotely? Is data on
thumb drives encrypted in the event it gets lost? In the event of a malicious intrusion, is
149
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the hacker or the virus limited to certain areas or will manual monitoring catch it and
have a way to neutralize it?
Some companies even go so far as to set up traps for hackers consisting of false
data.158 Dubbed “honey pots”, these pools of false information trap the hacker while the
company monitors them. This is like luring the wolf into the chimney in order to burn
him. There are downsides to such traps. Some hackers will try to retaliate (the wolf
survives and comes around for another attempt). In addition, depending on how they are
set up, the legality of such practices is questionable.
Response
Third, how will the organization respond after the breach? An organization’s
response plan (or lack thereof) could mean the difference between living to fight another
day and the business going under. As cited above, approximately 60 percent of small
businesses go out of business within six months after a cyber attack. Certainly a lack of
preventive measures contributes to this. However, a lack of an adequate response plan no
doubt drives costs up and forces the business to assume costs that might otherwise be
covered with more planning.
Part of a response plan should include a plan to determine exactly what happened
and the extent of the damage and to ascertain additional vulnerabilities. Understanding
what happened is critical to determining what needs to be done next. An investigation
before notification (within the confines of the law of course) can prevent unnecessary
panic and embarrassment. It can also ensure an effective response to the breach. 159 The
organization should understand federal and relevant state notification requirements and
put a plan in place to follow them. In New York, for example, if a company experiences a
breach of PII, that company is required to report it to three separate state departments. 160
In the event that health information is compromised, the law requires that companies
notify the U.S. Department of Health and Human Services.
What is the plan to deal with the costs associated with the breach? These costs can
be extensive and as mentioned, a business that deals in relatively small margins can be
crushed financially by one breach. Most companies have some kind of commercial
general liability (“CGL”) policy. A CGL policy might cover physical damage. However,
as a general rule, this type of policy is going to provide limited assistance in a data
breach. This is because cyber breaches deal with data and data is intangible. While some
policy holders have attempted to force insurance companies to cover cyber losses under
158
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POST (January 2, 2013), Available at http://articles.washingtonpost.com/2013-0102/world/36211654_1_hackers-servers-contract-negotiations (last accessed on May 15, 2013).
159
Doug Pollack and Jeremy Henley, Ten Tips to Minimize Your Risks Before, During, and After a Data
Breach ADVISEN CYBER LIABILITY JOURNAL (August 2012, Issue 3), Available at
http://corner.advisen.com/pdf_files/CLJ_Q3_2012.pdf at 76 (last accessed on May 15, 2013).
160
New York State Division of Homeland Security and Emergency Services Cyber Security Breach
Notification Law, http://www.dhses.ny.gov/ocs/breach-notification/ (last accessed May 15, 2013).
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the CGL policy, these attempts have been met with limited success.161 The insurance
industry has attempted to respond to this lack of coverage by offering cyber insurance.
Cyber insurance assists with the costs associated with a breach including audits to
determine the extent of the damage and, if applicable, any additional vulnerability in the
system. It also can cover notification costs to individuals when personally identifiable
information is breached such as names, credit card information, social security numbers,
and the like.162 Cyber insurance can also cover regulatory fines, credit monitoring for
victims, and legal fees.163 This is an extremely useful tool for small businesses and other
entities that cannot afford to self-insure in the event of a breach, especially for a company
that may deal with relatively small profit margins.
One challenge with cyber insurance or rather the way cyber insurance is presented
is that some might interpret it as a cure-all to cyber risk. Unlike auto insurance which can
provide funds for a new car and make one “whole”, cyber insurance simply provides
funds to assist in the clean-up after the attack. It cannot replace or recover the data if
stolen nor can it fully restore any damage to reputation an organization might experience
as the result of a breach.
Cyber insurance can be an effective tool for helping to manage costs. However,
even cyber insurance can only do so much. A comprehensive plan allows a business to
effectively deal with all three of these areas and epitomizes the notion that an ounce of
prevention is worth a pound of “cure”.
Conclusion
The third pig played it smart the first time by building a house that was
defensible. Even after the preventative measures failed and the wolf penetrated the
chimney, he still had a very effective mitigation and response strategy. The two lazier
pigs realized that setting up an effective defensive posture the first time could have saved
them a lot of time and aggravation. Families and SMBs will continue to face cyber risks
and, while they cannot prevent them all, they can take reasonable steps to prevent many
of them and mitigate the damage from the ones that get through. A critical part of this is
for parents and managers to understand these risks and then teach and train their children
and employees respectively about these risks. Yes, effective technology is important, but
the technology cannot replace the human component.
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See, e.g., American Online Inc. v. St. Paul Mercury Ins. Co., 207 F. Supp. 2d 459 (E.D. Va 2002)
(holding that the commercial general liability policy did not intangible data) and Eyeblaster Inc. v. Federal
Insurance, 613 F.3d 797 (8th Cir. 2009) (holding that the insurance policy only covered physical damage or
injury to the computer); however, see American Guar. & Liability Ins. Co. v. Ingram Micro, 2000 U.S.
Dist. Lexis 7299 (D.C. Ariz. 2000) (where the Court held that the loss of data constituted damage).
162
Mark Greisiger, Cyber Liability & Data Breach Insurance Claims: A Study of Actual Payouts for
Covered Data Breaches NETDILIGENCE (October 2012), Available at
http://www.netdiligence.com/files/CyberClaimsStudy-2012sh.pdf at 7-9.
163
Id.
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This is not a “rest on your laurels” exercise. Both the pigs and the wolf will
continue to develop new and better technology. However, in addition to better building
materials, continuing to learn about the wolf’s new tactics and applying those lessons in
common sense ways will go a long way towards keeping the big bad wolf out.
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Introduction

“When change is inevitable, you must spot it, embrace it and find ways
to make it work for you” – Bill Gates
Video animation and other computer-generated evidence add a
relatively new and powerful evidentiary tool to the trial scene. The power of
3D animation adds an entirely new dimension. With respect to one party's
staged reproduction of facts (e.g., a computer simulation) not only is the
danger particularly great that the jury may confuse art with reality, but the
impressions generated by the evidence may prove particularly difficult to
limit. Because of its dramatic power, trial judges carefully and meticulously
examine proposed animation evidence for proper foundation, relevancy and
the potential for undue prejudice. District Courts should also carefully and
meticulously make early pretrial evaluations of issues of admissibility,
including scientific expert opinions and films or animations illustrative of
such opinions.1
The first step in determining whether a certain piece of threedimensional evidence can be used during a trial is to confirm in what
category it falls: computer animation (typically demonstrative evidence) or
computer simulation (typically substantive evidence). The standard for
admission will vary depending on the purpose of the evidence and the weight
intended to be placed upon the proposed evidence.
Courts have generally drawn a distinction between computer
animations (demonstrative evidence) and computer simulations (substantive
evidence) in describing the admissibility of computer-generated evidence. 2
Computer animations are computerized graphical exhibits used to illustrate a
witness’ testimony.3 Animations can serve as illustrations of general
principles or conclusions reached independently by witnesses.4 Its purpose
is to help the jury understand a witness’ testimony and does not purport to
be scientific recreations of an actual event.5 Examples of computer
animations include, but are not limited to:

Robinson v. Missouri Pac. R.R. Co., 16 F.3rd 1083 (10th Cir. Feb. 1994)
57 Am. Jur. Proof of Facts 3d 455 (2013)
3 Id.
4 People v. Cauley, 32 P.3d 602, 606-7 (Colo. Ct. App. 2041)
5 Hinkle v. City of Clarksburg, 81 F.3d 416, 425 (4th Cir. 1996)(citing Datskow v. Teledyne
Continental Motors Aircraft Prods, 826 F. Supp. 677, 686 (W.D.N.Y. 1993))
1
2
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Computer-generated maps, graphs, charts and diagrams
Charts summarizing evidence
Physical models and/or 3D models
3D videos
With respect to models, there is new technology known as additive
manufacturing or 3D printing, which uses computer aided design (“CAD”)
software to create three-dimensional solid objects from digital models. It is
often used in medical malpractice cases to create anatomically correct
replicas of the involved body parts. This technology has also been used in
automobile and products liability cases among others. We have also seen
physicians videotaping surgery with 3D technology for presentation to jurors
at trial. Presentation of selected portions of the video even required all
parties, the judge and the jury to wear 3D glasses. This obviously is a more
interesting way to supplement the surgeon’s testimony without the actual
surgery. As for admissibility, the foundation for 3D printed models and
videos will depend on how they are to be used; that is, as either
demonstrative or substantive evidence as set forth below.
Computer simulations, on the other hand, do not merely illustrate
testimony but, in essence, create new evidence from preexisting data.6
Computer simulations are more complex than animations and are usually
depicted in the form of computer-generated models or reconstructions based
on scientific principles. Simulations are created by entering previouslygathered data into computer models which analyze the data and arrive at a
conclusion as to how a specific event happened. The simulation essentially
seeks to recreate the event and continue it beyond the stated factual basis to
provide a theory of what may have happened.7 As discussed below,
standards of admissibility vary depending on whether a party seeks evidence
to be used demonstratively (likely an animation) versus substantively (likely
a simulation). The key difference between a simulation and an animation is
the former is used by an expert to arrive at his opinion, while the latter is
used to illustrate his opinion so it can be visualized by the jury. That is, the
expert bases his opinion testimony on a simulation, as opposed to merely
illustrating his opinion to a jury with an animation.8 Simulations are often
used in the following types of litigation:

57 Am. Jur. Proof of Facts 3d 455 (2013), supra.
Id. Citing Kristin L. Fulcher, Comment, The Jury as Witness: Forensic Computer Animation
Transports Jurors to the Scene of a Crime or Automobile Accident, 22 U. Dayton L. Rev., 55, 58
(1996)
8 Ceniglia, Timoty, Computer Generated Exhibits – Demonstrative, Substantive or Pedagogical
– Their Place in Evidence, 18 AM J. Trial Advoc. 1, 1 (1994)
6
7
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Bodily Injury and Property Damage (reconstruction)
Automobile accidents (reconstruction)
Medical Malpractice
Aviation and Maritime
Criminal Cases (scene reenactments)
Foundational Requirements of Animations and Simulations
The classification of a computer-generated exhibit as an animation or
a simulation has practical implications, particularly on the evidentiary
foundation required for its admission.9 Generally, demonstrative evidence or
computer animation will be admissible if a knowledgeable witness
demonstrates the evidence fairly and accurately portrays the subject matter,
which is relevant to the case.10 The evidence must also satisfy the
requirements of Rule 403 in that the probative value outweighs the danger of
unfair prejudice, confusion of the issues or misleading the jury. The
demonstrative evidence must also be authenticated by a witness in
accordance with Rules 702 and 901, and as discussed below.11 If the
computer animation is a faithful reproduction of the events as they occurred,
this standard is seemingly easy to meet.12 Naturally, courts express a fair
amount of skepticism of feigned attempts to lure in juries with high tech
props.13 As such, like many other forms of evidence, the ultimate decision on
the admissibility of demonstrative evidence is within the discretion of the
trial court pursuant to Rule 611(a).14
In the alternative, however, computer generated simulations are more
difficult to admit into evidence and are subject to the same scrutiny as more
traditional scientific tests. Arguably, a simulation in a manner of speaking
“creates” evidence from existing facts, and the proponent of that simulation
is therefore seeking to admit substantive evidence to prove a certain point at
trial.15 Therefore, as logic would dictate, the standard for admission is
higher. Courts have held computer simulations have independent probative

State v. Sayles, 662 N.W.2d 1, 9 (Iowa 2003)
Chatterjee, Admitting Computer Animations: More Caution and New Approach Are Needed,
62 Def. Couns. J. 36, 36 (1995).
11 Id.
12 Id.
13 Goutman, Thomas, Trial Use of Computer-Generated Animations and Simulations.
http://www.thefederation.org/documents/V61N2_Goutman.pdf
14 Berkoff, Computer Simulations in Litigation: Are Television Generation Jurors Being Misled?
77 Marq. L. Rev. 829, 846 (1994)
15 57 Am. Jur. Proof of Facts 3d 455 (2013)
9

10
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value, and therefore must meet substantive, rather than demonstrative,
evidence standards for admission into evidence.16
A simulation normally must be authenticated with expert testimony
showing: (1) the qualifications of the expert who prepared the simulation;
(2) the capability and reliability of the computer hardware and software
used; (3) the calculations and processing of data were done on the basis of
principles meeting the standards for scientific evidence under Rule 702; (4)
the data used to make the calculations were reliable, relevant, complete, and
properly inputted; and (5) the process produced an accurate result.
Simulations which are not properly authenticated are excluded.17 It is also
recommended to show the computer model or simulation is not easily
replicated by some other evidence, increasing its likelihood of admission.18
Because computer simulations are typically deemed substantive
evidence which are created using scientific technology they become subject
to Daubert or Frye19 reliability and relevance requirements.20 Courts
analyzing computer simulations under Daubert ask whether the simulation
has been tested, subjected to peer review, has a known error rate, and has
general acceptance in the scientific community.21 However, courts also
acknowledge these factors do not always apply to computer simulations in
the same way that they apply to typical expert testimony given the
complexity of the technical issues involved and certain practical limitations
which are not applicable to traditional scientific models.22
Use of Expert Witnesses for Authentication of Exhibits
As discussed above, expert witnesses can be used to authenticate both
demonstrative (animations) and substantive (simulations) evidence at the
time of trial. In certain instances, animation may be admitted through the
16 Chatterjee, Admitting Computer Animations: More Caution and New Approach Are Needed,
supra.
17 5 Federal Evidence § 9:26 (3d ed. 2010) (citations omitted).

Commonwealth v. Fatalo, 346 Mass. 266, 269 (1963)
As discussed herein, jurisdictions are split on which standard they apply – Frye or
Daubert.
20 See Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534 (D. Md. 2007) ("Computer simulations
are treated as a form of scientific evidence, offered for a substantive, rather than
demonstrative purpose."). See also Bullock v. Daimler Trucks N. Am., LLC, 819 F.Supp.2d
1172 (D. Colo. May 3, 2011) ("Simulations are therefore usually classified as substantive
evidence.").
21 See Turner v. Liberty Mut. Fire Ins. Co., 2007 U.S. Dist. LEXIS 68555, 2007 WL 2713062
(N.D.Ohio September 14, 2007) See also Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579,
113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993).
22 Livingston v. Isuzu Motors, Ltd., 910 F. Supp. 1473 (D. Mont. 1995).
18
19
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testimony of an eyewitness, regardless of the fact he or she may not be an
expert. Those situations, however, are typically limited to the admission of
computer animations which illustrate the testimony of that eyewitness. On
the contrary, computer simulations require the testimony of a subject-matter
expert and/or an animation expert.23
In federal court, during the direct examination of an expert, he must
illustrate his testimony with the computer reconstruction or animation, or
present the simulation as evidence.24 The expert should be familiar with
both how the computer program functions, as well as the underlying data
which is being manipulated.25 If the evidence is being offered merely to
demonstrate the expert’s testimony or theory of events, he only need testify
the visual aid will assist the jury in better understanding his testimony.26 If
the evidence is being offered to prove the truth of the matter assert therein,
that is the computer generated conclusion is in fact how an event took place,
the expert’s testimony must establish the processes and calculations
underlying the reconstruction or simulation are reliable.27
Objections and How to Overcome Them: Hurdles and Pitfalls of
Admissibility
Understanding the distinction between computer animations and
computer simulations and their functional use is only two-thirds the battle of
using them at trial. A proponent will almost certainly face vociferous
objections from an opponent who either may not have prepared his own
demonstrative evidence or who wants to try to keep your hard earned and
expensive evidence out of the courtroom. Therefore, attention is now given
to analyzing the most common objections made to the admission and/or use
of these exhibits at trial and the most effective ways to overcome them.
Generally, demonstrative evidence or computer animations do not
present special admissibility problems. Demonstrative evidence is not
normally used during jury deliberations and courts tend to apply a less
rigorous standard in allowing their use in the courtroom.28

Barrish, Disclosure of Computer Re-enactments During Pre-Trial Discovery, 16 Hastings
Comm. & Ent. L.J. 1691 (1994)
24 57 Am. Jur. Proof of Facts 3d 455 (2013)
25 Fulcher, Kristin, Comment, The Jury as Witness: Forensic Computer Animation Transports
Jurors to the Scene of a Crime or Automobile Accident, 22 U. Dayton L. Rev., 55, 58 (1996)
26 Id.
27 Id.
28 57 Am. Jur. Proof of Facts 3d 455 (2013)
23
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Objection: Evidence is not credible and trustworthy as it is not
subject to cross-examination at trial since it is an inanimate computer
animation.
Response: Although one cannot cross examine an animation itself,
one can cross-examine the witness upon whose testimony the animation was
created. Thus, it is required that a witness (1) has personal knowledge of the
scene depicted in the animation; and (2) witnessed the event depicted in the
animation as it actually transpired.29 The reliability of the animation
depends entirely on the witness’ testimony and credibility. The testifying
witness can be fully cross-examined regarding the animation, which, again, is
simply a graphic depiction of the witness’ testimony.30
Objection: Evidence was not timely disclosed prior to trial pursuant
to the Federal Rules of Evidence.31
Response: in federal court, generally, a Pre Trial Order will set the
time table for the exchange of evidence. In the absence of an Order, a
“reasonable time” has been broadly defined as enough time to allow the
opposing party to inspect the evidence and determine whether there are any
objections to its admissibility.32 Claims of a party’s late production, with
nothing else, is usually insufficient to warrant the exclusion of the proffered
evidence. Rather, courts refer back to the old age test of the alleged prejudice
the opponent may face.33 To surmount this prejudice hurdle, however, an
opponent would have to do more than simply claim to be prejudiced; there
must be a demonstration of actual prejudice.34 Courts also look to public
policy which favors the resolution of cases on their merits.35 While there is
no hard and fast rule which governs the timely disclosure of threedimensional evidence, it appears clear disclosing this evidence on the eve of
trial will encourage disclosure objections while disclosure two weeks before
the trial may be sufficient enough to meet the timeliness requirement.36

Hofer, Inga, “The Rise of Courtroom Technology and its Effect of the Federal Rules of
Evidence and the Federal Rules of Civil Procedure” (2007) Student Scholarship. Paper 94.
30 Id.
31 See, Clark v. Cantrell, 339 S.C. 369, 383, 529 S.E.2d 528, 535 (2000)
32 Id. at 384-5.
33 Wendt v. Host Int’l Inc., 125 F.3d 806, 814 (9th Cir. 1997)
34 Id.
35 Id.
36 Id.
29
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Objection: Evidence was created using hearsay and therefore should
be deemed inadmissible.
Response: The hearsay rule does apply to this type of evidence on
two grounds, the entry of the data into the computer and any underlying
assertions which were entered.37 The hearsay exceptions typically asserted
are: Rules 803(6) – data was maintained in the regular course of business;
803 (8) – data was obtained from public records; or 803 (1) – the data and
output were based on present sense impressions.38 Reliability is the
'watchword' in determining the admissibility of computer-generated
evidence. As discussed above, expert witnesses must authenticate the data,
the formula relied on to create the data, the routineness of the entire system
for imputing and storing the information and the verifiability of the results.39
Objection: Evidence is unnecessarily cumulative (also known as the
“yadda, yadda, yadda” objection).
Response: Fed. R. Evid. 611 allows a court to preclude questions
calling for narrative responses. This rule is of potential concern, particularly
with computer animation that may run uninterrupted while a witness is on
the stand. The purpose of Rule 611 is to prevent surprise testimony to which
opposing counsel does not have time to object. In the case of computergenerated evidence, this problem can be prevented by showing the evidence
to opposing counsel before the jury sees it and resolving objections at that
time. Also, it can be argued admission of computer generated evidence
serves more than one purpose. Often times jurors may be more visual
learners who require animation to accompany an expert’s testimony so he
can understand and retain the often times confusing and lengthy opinions. If
the proponent can demonstrate the animation serves a unique, relevant
purpose that cannot be shown any other way, the evidence should be
admissible.
Objection: Evidence is unduly prejudicial to the opposing party and
therefore should be deemed inadmissible. Possible prejudicial effects of
computer animated evidence include the lack of a clear classification of the
evidence, confusion of the jury, the disadvantage to opponents who cannot
afford to create computer-generated evidence; and the case of manipulation.
Opponents also argue juries are biased against the party not using computer
animations.
57 Am. Jur. Proof of Facts 3d 455 (2013)
Citing Kristin L. Fulcher, Comment, The Jury as Witness: Forensic Computer Animation
Transports Jurors to the Scene of a Crime or Automobile Accident, 22 U. Dayton L. Rev., 55, 58
(1996)
39 State v. Kutska, 222 Wis.2d 218; 587 N.W.2d 214 (1998)
37
38
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Response: 40 This is a classic battle over Rule 403 and is typically the
“last ditch effort” made by an opposing party. Trial courts have broad
discretion in conducting the balancing test – that is determining whether the
probative value of the evidence outweighs any potential prejudicial effect.
There are generally two components of a successful argument to overcome a
Rule 403 objection. First, one must generally argue that the evidence is
highly probative and will aid the court or jury in understanding the complex
issues at trial. Second, the proponent of such evidence must minimize the
potential prejudicial effect of the evidence. To deal with these potential
prejudices, courts have devised methods of minimizing their effect, including
the use of limiting instructions and the requirement that simulations be
based on conditions substantially similar to those at issue in the trial.41
The U.S. Court of Appeals for the 11th Circuit used the “substantially
similar” rule to reverse the submission of a live demonstration in U.S. v.
Gaskell.42 In Gaskell, a criminal case involving allegations of shaken baby
syndrome, the prosecution sought to have its medical expert use a doll to
demonstrate the amount of force necessary to cause the victim’s injuries. The
trial court allowed the demonstration to take place in front of the jury, but
the Court of Appeals reversed because the prosecution had failed to establish
any connection between the physical characteristics of the victim and those
of the doll, and the conditions of the demonstration were substantially
dissimilar from the actions at issue in the case.
The general rule that the conditions of a re-creation must be
substantially similar may be modified if the actual events are the issue
disputed by the parties.43 In such a case, the evidence offered generally does
not purport to be a re-creation of the actual events. Instead, one or both
parties offer a demonstration of their theory of the actual events. Courts
tend to allow such evidence as long as the jury understands that they are
seeing one party’s theory of the events rather than a true re-creation.44

40 See Generally, “Jumping Over the Evidence Hurdle at Trial”, New York Law Journal, August
7, 2000.
41 Fusco v. Gen. Motors Corp., 11 F.3d 259, 264 (1st Cir. 1993) (if a re-creation could resemble
the actual occurrence, courts fear that jurors might be misled because they don't appreciate
the variations between the original and staged occurrences).
42 U.S. v. Gaskell, 985 F.2d 1056, 1060 (11th Cir. 1993) (the burden is on the party offering a
courtroom demonstration or experiment to lay a proper foundation establishing a similarity
of circumstances and conditions).
43 Hinkle v. City of Clarksburg, 81 F.3d 416, supra.
44 Id.
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Significant Impact of Animations and/or Simulations: Case analysis
1. “Out of Control Driver”:45 In State v. Phillips, a jury convicted defendant of
vehicular homicide and vehicular assault after one of his passengers died
at the scene and the other was critically injured when the car defendant
was driving crossed the center line, left the road, and crashed into a
telephone pole, shearing the pole in two.46 Defendant claimed he was
driving 60 mph when he saw a deer enter the road right in front of him.
He claimed to have “slammed” on the brakes and swerved to the left.
According to the defendant, that caused the vehicle to turn and ultimately
go off the road. He further claimed as the vehicle was going off the road
the passenger grabbed the steering wheel and turned it, causing the
crash.47
During trial, the State offered a computer generated accident reconstruction
simulation into evidence. The court allowed it over defendant’s objection.
An accident reconstruction expert with 30-years experience testified to the
use of accident simulation programs such as the software program in
question in the accident reconstruction community.48 The State also
proffered the testimony of the Deputy Sherriff who independently performed
a scene investigation shortly after the accident and also conducted an
interview with the defendant. Based on the information he gathered (tire
marks, impact on pole, claimed approximate rate of speed, amount of bushes
sheared off), the Deputy created a diagram which was given to the expert to
create a simulation. Based on the analysis of the final simulation, the expert
testified the defendant must have been traveling at least 80 mph when the
accident occurred.49 He further testified that the most likely scenario was
that defendant failed to negotiate the sweeping curve due to excessive speed.
The jury convicted the defendant.
On appeal, defendant challenged the trial court's ruling allowing the State's
accident reconstruction expert to testify using computer-assisted
reconstruction calculations. The court affirmed, however, stating that the
State provided substantial evidence of the acceptance underlying the
principles that the software program used and the general acceptance in the
accident reconstruction community of similar software (Frye standard).

State v. Phillips, 123 Wn. App. 761; 98 P.3d 838 (Ct. of Appeals, 2004)
Id.
47 Id.
48 Id.
49 Id.
45
46
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2. “Delta Flight 191”:50 In Connors v. United States, both plaintiff and
defendants used computer re-creations and animations in a seminal case
surrounding the crash of Delta Flight 191 on August 2, 1985. 51 The case
involved the death of 136 passengers and flight crew, as well as one
person on the ground, after the airliner passed through a small, but
violent, wind system called a “microburst”.52 In the fourteen month trial
between Delta Airlines and the United States government, $150 million to
$200 million in wrongful death claims hung in the balance.53 In
performing its computer re-creations, the United States Justice
Department input 40 different parameters (including acceleration, pitch,
roll and heading) to create a three-dimensional image of the plane’s last
few minutes infused with the crew’s recorded voices and weather
conditions (a state of the art digital flight data recorder was recovered
which provided many of these intangible details).54 The simulation also
showed the displayed cockpit instrument readings the pilot would have
received. This visual aid was lauded as being “pivotal” in the outcome of
case, as the presiding federal judge found in favor of the United States.
3. “Smith Perforator”:55 Another example of the power of computer
simulations is seen in Schmutz v. Boulder Hospital. The parents of Peter
Schmutz, an infant, brought a products liability and negligence action
against the manufacturers of the Smith Perforator, a medical drilling
device, and the hospital and the surgeon who used it to perform a brain
surgery on the infant. The drill, which was used to drill a hole in the
infant’s head, was designed to automatically stop when it no longer
encountered solid matter.56 It failed. The drill perforated the protective
brain membrane and severed branches of an artery in the brain.57 As a
direct result, the infant suffered a massive stroke which left him
paralyzed, blind and disabled. At the trial, plaintiff’s counsel attempted to
demonstrate the alleged “botched brain surgery” with only twodimensional diagrams as visual aids.58 The jury returned a defense
verdict which was ultimately upheld by the appellate court. The Colorado
Supreme Court ultimately reversed the verdict and ordered a new trial.
50

Connors v. U.S., 720 F. Supp. 1258 (N.D. Tex. 1989), aff’d In Re Air Crash at Dallas/Ft. Worth
Airport, 919 F.2d 1079 (5th Cir.), cert denied, Connors v. United States, 112 S. Ct. 276 (1991)
51 Id.
52 Id.
53 Hofer, Inga, “The Rise of Courtroom Technology and its Effect of the Federal Rules of
Evidence and the Federal Rules of Civil Procedure” supra (citing Connors v. U.S., 720 F. Supp.
1258, supra)
54 Id.
55 Schmutz v. Bolles, 800 P.2d 1307 (Sup. Ct. Col. 1990)
56 Id.
57 Id.
58 Id.
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Plaintiffs retained new counsel. This time, on the re-trial, plaintiff’s new
counsel presented a computer re-creation to the jury that demonstrated a
Smith Perforator boring through plaintiff’s skull and artery.59 The jury
returned a verdict for $4.5 million against the defendant manufacturer
and others as well as $1.5 million in punitive damages.60
Jurisdictional Interpretations
The Federal Rules of Evidence offer only the broadest guidance with
respect to the new methods and techniques brought to the courts along with
new technology.61 While the Federal Rules of Evidence do not have specific
provisions governing the admission of computer-generated simulations,
reconstruction and animation as substantive evidence, such computergenerated evidence has long been accepted as an appropriate means to
communicate complex issues to a lay audience, so long as the expert's
testimony indicates the processes and calculations underlying the
reconstruction or simulation are reliable. Nevertheless, as evidenced below,
courts have been allotted a great deal of discretion in making the ultimate
ruling on the admissibility of these exhibits and the scope of their pre-trial
disclosure.
First Circuit
Computer-generated animations must be authenticated by
independent evidence or be self-authenticating to be admissible. Insight
Tech., Inc. v. Surefire, LLC, 2007 DNH 135 (D.N.H. 2007) (citing Fed. R. Evid.
901). Courts generally have allowed the admission of computer animations if
authenticated by testimony of a witness with personal knowledge of the
content of the animation, upon a showing that it fairly and adequately
portrays the facts and that it will help to illustrate the testimony given in the
case. Id. (citing Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534 (D. Md. 2007)).
Second Circuit
Computer-generated demonstrative animations or "pedagogical
devices" may be admitted as evidence when they are accurate, reliable and
will assist the fact finder in understanding the evidence. See Verizon
Directories Corp. v. Yellow Book USA, Inc., 331 F. Supp. 2d 136, 137 (E.D.N.Y.
2004). However, to avoid misleading the trier of fact, and the potential for
prejudice, it is important for the jury to be cautioned that the purpose of the
Id.
Id.
61 Hofer, Inga, “The Rise of Courtroom Technology and its Effect of the Federal Rules of
Evidence and the Federal Rules of Civil Procedure”, supra.
59
60
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computer-generated demonstrative animations is not to “repeat … the actual
event,” but rather illustrate an expert’s testimony, “opinion” or theory of the
case. See Datskow v. Teledyne Continental Motors Aircraft Prods., 826 F. Supp.
677, 686 (W.D.N.Y. 1993)
Third Circuit
The Third Circuit Court of Appeals has held visual depictions,
including computer-generated evidence, which appear to recreate an
accident are significantly more likely to confuse the jury than depictions
which merely illustrate principles forming an expert's opinion. Altman v.
Bobcat Co., 349 Fed. Appx. 758, 763 (3d Cir. Pa. 2009). Thus, for
demonstrative evidence closely resembling the actual accident, the
proponent must establish the visual demonstration shares substantial
similarity with the accident conditions. Id. On the other hand, if a visual
demonstration does not appear to recreate the accident, Rule 403 generally
does not require a foundational showing of similarity with accident
conditions. Id. The test is whether the demonstration is sufficiently close in
appearance to the original accident to create the risk of misunderstanding by
the jury, for it is that risk that gives rise to the special requirement to show
similar conditions. Id.
In Jones v. Kearfott Guidance & Navigation Corp., 1998 U.S. Dist. LEXIS
21489, 13-14 (D.N.J. Nov. 17, 1998), Defendant sought to admit two
computer-animated videotapes as demonstrative evidence at trial of its
expert’s testimony and to provide a graphic illustration of an eyewitness's
observation of the helicopter crash. Plaintiff argued the videos should not be
admissible in that they did not accurately depict anything relevant to the
subject crash. The Court determined the videos were admissible as an
illustration of what the expert witness would testify and was not proffered as
a re-enactment of the accident. The District Court of New Jersey explained
there is a fine line between a re-creation of an accident and an illustration of
a witness's testimony. (internal citation omitted). The practical distinction is
“the difference between a jury believing that they are seeing a repeat of the
actual event and a jury understanding that they are seeing an illustration of
someone else's opinion of what happened.” (internal citation omitted).
Accordingly, if the animation is introduced to help the jury understand the
witness's opinion as to what happened and is meant to be a visualization of
the testimony rather than a re-creation of the accident, then the videotape
should be admitted into evidence. Id.
Fourth Circuit
In the Fourth Circuit, computer animations are admissible when
authenticated by testimony of a witness with personal knowledge of the
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content of the animation, upon a showing that it fairly and adequately
portrays the facts, and that it will help to illustrate the testimony given in the
case. See Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534 (D. Md. 2007); Hinkle
v. City of Clarksburg, 81 F.3d 416 (4th Cir. 1996) (holding a computeranimated videotaped recreation of events at issue in trial is not unduly
prejudicial if it is sufficiently close or “substantially similar” to the actual
events and is not confused by the jury for the real life events themselves.
Thus, the most frequent methods of authenticating computer animations are
901(b)(1) (witness with personal knowledge), and 901(b)(3) (testimony of
an expert witness). Lorraine v. Markel Am. Ins. Co.
Fifth Circuit
When “demonstrative evidence is offered only as an illustration of
general scientific principles, not as a re-enactment of disputed events, it need
not pass the substantial similarity test,” but such demonstrative aids,
however, must not be misleading in and of themselves. Muth v. Ford Motor
Co., 461 F.3d 557, 566 (5th Cir. 2006). In Muth, the Fifth Circuit held that the
proffered demonstrative evidence, a video depicting the precise movement of
cars and dummies during a rollover crash test, misleadingly resembled the
accident at issue so as to constitute an unfairly prejudicial re-enactment of
the accident despite Ford’s contention that it was offered only to illustrate
general scientific principles testified by its expert.
Sixth Circuit
In Polec v. Northwest Airlines (In re Air Crash Disaster) the Court
evaluated whether to admit a computer-animated video showing the
operation of a circuit breaker, offered by airplane manufacturer in litigation
with commercial airline to determine liability for fatal crash, under the
balancing test of Rule 403. Polec, 86 F.3d 498 (6th Cir. 1996). The Court
found the probative value of the animation was not substantially outweighed
by its prejudicial effect. Although the animation illustrated the
manufacturer's argument that plane crew had pulled the circuit breaker and
thus disabled the warning system, the animation was limited to
demonstration and was not offered either to simulate what happened to the
circuit breaker in the accident or to simulate results of examination of circuit
breaker by manufacturer's expert. Id. See also Fed.Rules Evid.Rule 403.
Seventh Circuit
Computer-generated animation offered to demonstrate the scene of
an accident has been held inadmissible as demonstrative evidence where the
Court has determined the potential for prejudice and/or misleading the jury
outweighed the probative value of the footage under Rule 403. See Van
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Houten Maynard v. ANR Pipeline Co., 1995 U.S. Dist. LEXIS 7046 (N.D. Ill.
1995).
However, some Courts have admitted computer-generated animation
footage which otherwise would have been excluded after it had been altered
to eliminate or reduce the potential for unfair prejudice. In Rockwell Graphic
Systems, Inc. v. DEV Industries, Inc., 1992 U.S. Dist. LEXIS 16938 (N.D. Ill.
1992), a case involving misappropriation of trade secrets of a printing press,
where Defendants filed a motion to bar the use at trial of a computergenerated animation which Plaintiff proposed to use as demonstrative
evidence. The Defendants argued that the animation footage erroneously
presented the Defendants and Plaintiff’s presses as identical, was prejudicial
because one section was captioned “Misappropriated Parts,” was misleading
because only certain parts of Defendants’ press were depicted, and otherwise
exaggerated the common printing press problems it purports to depict. Id.
The Plaintiff argued the animation footage would assist the jury in
understanding the issues at bar and need not strictly adhere to reality
because it was being used for illustrative and not substantive purposes. Id.
Additionally, Plaintiff altered the animation footage to clarify that the presses
were not identical, and changed the caption in question to “Critical Parts”
instead of “Misappropriated Parts” to avoid unfair prejudice to the
Defendants. In view of the foregoing alterations, the risk of misleading the
jury and prejudicing the Defendants was reduced or eliminated and the Court
admitted the footage. Id.
Eighth Circuit
Admissibility of demonstration evidence depends upon a foundational
showing of substantial similarity between the tests conducted and what they
purport to represent. Kehm v. Procter & Gamble Mfg. Co., 724 F.2d 613 (8th
Cir. 1983) (citing Ramseyer v. General Motors Corp., 417 F.2d 859, 864 (8th
Cir.1969)). Demonstration evidence may not purport to prove how an event
occurred and will be admissible so long as it is substantially similar to the
test conducted and does not create a serious misimpression as to how an
event might have occurred. Id. However, perfect identity between
experimental and actual conditions is neither attainable nor required. Id.
Dissimilarities will affect the weight of the evidence, not its admissibility. Id.
The ultimate decision to admit or exclude demonstration evidence rests
largely in the discretion of the trial judge who balances among other things
the probative value of the demonstration with the likelihood of unfair
prejudice. Id.. See also Randall v. Warnaco, Inc., Hirsch-Weis Div., 677 F.2d
1226, 1234 (8th Cir.1982) (warning of possibility of undue prejudice where
jury saw filmed reenactment of tent fire in which plaintiff was injured).
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Ninth Circuit
The Ninth Circuit allows the use of computer animations. See Bledsoe
v. Salt River Valley Water Users' Assoc., 179 Ariz. 469, 472; 880 P.2d 689, 692
(Ct. App. 1994). The use of computer animations is allowed when it satisfies
the usual foundational requirements for demonstrative evidence. Id. "At a
minimum, the animation's proponent must show the computer simulation
fairly and accurately depicts what it represents, whether through the
computer expert who prepared it or some other witness who is qualified to
so testify, and the opposing party must be afforded an opportunity for crossexamination." Id. Because Plaintiffs will have the opportunity at trial to
challenge the underlying foundation of the animation through crossexamination and other means, the Court found there was no reason to
exclude the evidence on the basis of an inadequate foundation. Friend v. Time
Mfg. Co., 2006 U.S. Dist. LEXIS 52790 (D. Ariz. July 28, 2006).
Tenth Circuit
Courts in appropriate circumstances may permit demonstrative use of
audio or visual presentations which may assist the jury. See Robinson v.
Missouri Pac. R.R. Co., 16 F.3d 1083, 1088 (10th Cir. 1994) (it was not abuse
of discretion for district court to admit video animation depicting collision
between train and automobile, but stressing that, "[b]ecause of its dramatic
power, trial judges should carefully and meticulously examine proposed
animation evidence for proper foundation, relevancy and the potential for
undue prejudice.")
Eleventh Circuit
The burden is on the party offering a courtroom demonstration or
experiment, including computer-generated simulation purporting to recreate
the alleged incident or event, to lay a proper foundation establishing a
substantial similarity of the circumstances and conditions of the
demonstration, experiment or simulation with the actual incident or event.
See U.S. v. Gaskell, 985 F.2d 1056, 1060 (11th Cir. 1993).
The Eleventh Circuit, discussing Florida State Law, also indicated a
proponent of computer-animation must establish that (1) the opinion
evidence is helpful to the trier of fact; (2) the witness is qualified as an
expert; (3) the opinion evidence is applied to evidence offered at trial; and
(4) the evidence, although technically relevant, does not present a substantial
danger of unfair prejudice that outweighs its probative value. Ramos v. Sec'y,
Fla. Dep't of Corr., 441 Fed. Appx. 689 (11th Cir. 2011). The proponent must
also establish that the facts or data on which the expert relied in forming the
opinion expressed by the computer animation are of a type reasonably relied
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upon by experts in the subject area, and that the computer animation is a fair
and accurate depiction of that which it purports to be. Id.
D.C. Circuit
The admissibility of a computer-generated simulation as substantive
evidence will be determined under the Frye standard, which evaluates
whether the simulation and the incorporated scientific and mathematical
formulas, techniques, and processes used to re-create the accident or
incident are generally accepted as accurate and reliable by the scientific
community. See Generally, Frye v. U.S., 293 F. 1013, 34 A.L.R. 145 (App. D.C.
1923).
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Practitioner’s Tools: Important things to keep in mind
 The party seeking to admit the simulation into evidence must be able to
demonstrate the following: a) foundation must be laid; b) satisfy the test for
scientific evidence (may vary by state – Frye v. Daubert); c) verify the
reliability of the data; and d) demonstrate the appropriateness of the
mathematical model.
 In some instances, in order to have computer-generated simulations
admitted into evidence, the computer, software, hardware, input data, and
the computer output must all be qualified.
 Computer hardware, which is generally purchased rather than made, will
generally be qualified so long as it is of a type commercially available and
generally accepted in the scientific community.
 The most important and crucial part is the qualification of the data input into
the simulation. The party intending to use this type of animation or
simulation should have the data checked and double checked to ensure that
it was input into the program correctly and accurately.
 Analyzing a computer simulation, once it has been rendered into a twodimensional form, is difficult. Before the model is rendered into a twodimensional drawing, it is easily measured and analyzed. Useful data is
easily extracted, including dimensions, angles, clearance distances and other
technical data. However, once the rendering is complete, the model is in a
two-dimensional form, which is more difficult to analyze. Thus only limited
analysis can be performed on the rendered video by opposing counsel or
their experts. As such, opponents to the admission of such computer
generated simulations or animations should make it a point to obtain
disclosure of the underlying computer model.
 It can prove beneficial to disclose evidence or proposed exhibits as early as
possible. It can also be helpful to prepare a pre-trial motion for admission of
the evidence.
 Always be prepared to modify your exhibits or be able to remove
objectionable parts from evidence.
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50 STATE SURVEY – ADMISSIBILITY OF
COMPUTER GENERATION EVIDENCE
(ANIMATIONS AND SIMULATIONS)
STATE
Alabama
Alaska

Arizona

Arkansas

California

NOTEWORTHY CASE LAW
Tillis Trucking Co. v. Moses, 748 So. 2d
874 (Ala. 1999)
Kaps Transport, Inc. v. Henry, 572 P.2d 72
(Alaska, 1977); Lewis v. State, 469 P.2d
689 (Alas. 1970)
Bledsoe v. Salt River Valley Water Users'
Ass'n, 179 Ariz. 469 (Ariz. Ct. of App.
1994); Pellegrini v. L.A. Fitness Sports
Club, 2012 Ariz. App. Unpub. LEXIS 1233
(Ariz. 2012)
McElroy v. Benefield, 771 S.W.2d 274; 299
Ark. 112 (1989); Drope v. Owens, 765
S.W.2d 8; 298 Ark. 69 (1989)

Colorado

People v. Hood, 53 Cal. App. 4th 965 (Cal.
Ct. of App. 1997)
Bullock v. Daimler Trucks N. Am., LLC, 819
F. Supp. 2d 1172 (Dist. Court, D.
Colorado, 2011)

Connecticut

State v. Swinton, 268 Conn. 781(2004)

Delaware

Davis v. Maute, 770 A.2d 36 (Del. 2001);
Eskin v. Carden, 842 A.2d 1222 (Del.
2004)

District of Columbia

United States v. Addison, 498 F.2d 741
(D.C. Cir. 1974).

Florida

Pierce v. State, 718 So.2d 806, 808 (Fla.
App. 4th Dist. 1997)

Georgia

Cleveland v. Bryant, 512 S.E.2d 360; 236
Ga. App. 459 (Ct. App. 1999)

Hawaii

Cabral v. State, 284 P.3d 221; 128 Haw.
128 (Ct. App. 2012)
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Idaho

Twyford v. Weber, 220 N.W.2d 919 (Iowa
1974); McKee v. Chase, 73 Idaho 491; 253
P.2d 787 (1953)

Illinois

Hudson v. City of Chicago, 881 N.E.2d 430,
378 Ill. App. 3d 373; 317 Ill. Dec. 262
(App. Ct. 2007)

Indiana

Stamper v. Hyundai Motor Co., 699 N.E.2d
678 (Ind. Ct. App. 1998)

Iowa

Strange v. Glascock, 695 N.W.2d 504
(Iowa Ct. App. 2005); Hutchison v.
American Family Mut. Ins., 514 N.W.2d
882 (Iowa 1994)

Kansas

State v. Purtue, 228 P.3d 442 (Kan. Ct.
App. 2010)

Kentucky

Gosser v. Com., 31 S.W.3d 897 (Ky. 2000)

Louisiana

Howell v. Union Pac. R.R. Co., 980 So. 2d
854 (La. Ct. App. 2008)

Maine

State v. Williams, 388 A.2d 500 (Me.
1978)

Maryland

Lorraine v. Markel Am. Ins. Co., 241 F.R.D.
534, 559 (D. Md. 2007)

Massachusetts

Lally v. Volkswagen Aktiengesellschaft, 45
Mass. App. Ct. 317; 698 N.E.2d 28 (App.
Ct. 1998)

Michigan

People v. Unger, 749 N.W.2d 272; 278
Mich. App. 210 (Ct. App. 2008)

Minnesota

State v. Stewart, 643 N.W.2d 281 (Minn.
2002)

Mississippi

Cox v. State, 849 So. 2d 1257 (Miss. 2003)

Missouri

Bray v. Bi-State Dev. Corp., 949 S.W.2d 93
(Mo. Ct. App. 1997)

Montana

Livingston v. Isuzu Motors, Ltd., 910 F.
Supp. 1473 (D. Mont. 1995)
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Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York

North Carolina
North Dakota

Ohio

Oklahoma

Kudlacek v. Fiat S.p.A., 509 N.W.2d 603
(Neb. 1994)
Hallmark v. Eldridge 189 P. 3d 646 (Nev.
2008); Higgs v. State, 222 P. 3d 648
(Nev. 2010)
State v. Dodds, 159 N.H. 239 (N.H. 2009)
Rodd v. Raritan Radiologic Associates,
P.A., 860 A.2d 1003 (App.Div. 2004)
State v. Tollardo, 134 N.M. 430 (N.M. Ct.
App. 2003)
Kane v. Triborough Bridge & Tunnel Auth.,
8 A.D.3d 239 (N.Y. App. Div. 2d Dep't
2004); People v. McHugh, 476 N.Y.S.2d
721 (N.Y. Sup. Ct. 1984); People v. Yates,
290 A.D.2d 888 (N.Y. App. Div. 3d Dep't
2002); People v. Demetsenare, 14 A.D.3d
792 (N.Y. App. Div. 3d Dep't 2005)
Hoffman v. Oakley, 647 S.E.2d 117
(N.C.App., 2007); State v. Grice, 131
N.C.App. 48; 505 S.E.2d 166 (1998)
Butz v. Werner, 438 N.W.2d 509 (N.D.
1989); Van Ornum v. Otter Tail Power
Company, 210 N.W.2d 188 (N.D. 1973)
State v. Clark, 655 N.E.2d 795 (Ohio Ct.
App., Cuyahoga County 1995);
Deffinbaugh v. Ohio Turnpike Com., 67
Ohio App. 3d 692 (Ohio Ct. App.,
Cuyahoga County 1990); State v. Geneva,
1996 Ohio App. LEXIS 3781 (Ohio Ct.
App., Tuscarawas County 1996); Branch
v. Cleveland Clinic Found., 134 Ohio St. 3d
114 (2012)
Dunkle v. State, 139 P. 3d 228 (Okla.
Crim. App. 2006); Harris v. State, 13 P.3d
489 (Okla. Crim. App. 2000)

Oregon

Brown v. Boise Cascade Corp., 946 P.2d
324; 150 Or. App. 391 (Ct. App. 1997)

Pennsylvania

Commonwealth v. Serge, 2001 Pa. Dist. &
Cnty. Dec. LEXIS 339 (Pa. County Ct.
2001)
Allen v. State, 420 A.2d 70 (R.I. 1980)

Rhode Island
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South Carolina
South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington

Clark v. Cantrell, 339 S.C. 369 (S.C. 2000)
Sommervold v. Grevlos, 518 N.W.2d 733
(S.D. 1994)
State v. Farner, 66 S.W.3d 188 (Tenn.
2001)
Murphy v. State, 2011 Tex. App. LEXIS
7230 (Tex. App. Eastland 2011);
Dickerson v. State Farm Lloyd's Inc., 2011
Tex. App. LEXIS 6061 (Tex. App. Waco
2011)
State v. Pearson, 943 P.2d 1347 (Utah
1997)
Dilello v. Union Tools, Inc., 2004 Vt. Super.
LEXIS 24 (Vt. Super. Ct. 2004)
Perma Research & Dev. v. Singer Co., 542
F.2d 111 (2d Cir. 1976)
State v. Sipin, 130 Wn. App. 403 (Wash.
Ct. App. 2005)

West Virginia

Hinkle v. City of Clarksburg, 81 F.3d 416
(4th Cir. 1996)

Wisconsin

State v. Denton, 2009 WI App 78 (Wis. Ct.
App. 2009)

Wyoming

Minun v. State, 966 P.2d 954 (Wyo.
1998); Barnes v. State, 858 P.2d 522
(Wyo. 1993)

The information contained herein should be used as a quick reference guide
and is not to serve as or be considered legal advice.
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