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I. INTRODUCTION
Player lawsuits alleging concussion trauma injuries against the
National Football League and the League’s Marketing Affiliate, NFL
Properties, Inc. (collectively “NFL”), have given rise to high stakes
and bi-coastal coverage litigation between the NFL and thirty four
liability insurance companies. At stake will be millions of dollars
that the NFL has already paid to defend the lawsuits, millions more it
will likely pay for future defense and untold sums the NFL might be
ordered to pay as damages to its former players. The coverage
litigation will likely also foretell the direction of future claims by
sport participants as they age and should the relationship between
head trauma and latent conditions including dementia be established.
The NFL coverage litigation is therefore an important development
to be watched closely by those on all sides of the issue.
II. THE PLAYER LAWSUITS AND THE COVERAGE ACTIONS
On August 13, 2012, Alterra America Insurance Company
(“Alterra”) filed a Complaint in New York state court in New York
City against the National Football League and NFL Properties, LLC
(the “New York Coverage Action”). Alterra Am. Ins. Co. v. NFL,
No. 652813-2012 (Supreme Ct. N.Y. Cty, N.Y. filed Aug. 13, 2012).
Alterra alleges in its Complaint that it issued an insurance policy to
the National Football League and NFL Properties, LLC (collectively,
the “NFL”) for the period of August 1, 2011 to August 1, 2012. It
*
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further claims that former NFL players and their spouses have filed
more than one hundred and forty lawsuits against the NFL alleging
neurological injuries sustained while playing football (the “Player
Lawsuits”).
In the underlying Player Lawsuits, the plaintiffs allege bodily
injury due to chronic traumatic encelphalopathy (“CTE”), which has
been described as a “progressive neurological deterioration” of the
brain that can result in a multitude of substantial physical and/or
mental impairments (including, but not limited to, social instability,
erratic behavior, memory loss, tremors, deafness, speech and gait
abnormalities, and dementia). More specifically, the Player Lawsuits
plaintiffs all allege that they either have already been diagnosed with
CTE, or are at risk of developing CTE as a result of numerous
concussions sustained during their former careers as employee
players for the NFL. While the complaints vary somewhat in the
causes of action asserted, their legal theories generally sound in (1)
negligence and (2) fraud, concealment, or conspiracy (i.e. that the
NFL concealed information about the severity of on-field
concussions and the later potential for CTE injuries).
According to Alterra, the NFL tendered some of the Player
Lawsuits for defense and indemnity under the 2011 Alterra policy—
a tender that Alterra declined. Accordingly, in its New York
Coverage Action, Alterra seeks a declaration that it has no duty to
defend or indemnify the NFL with respect to the underlying Player
Lawsuits.
On August 15, 2012, two days after Alterra filed its Complaint
in the New York Coverage Action, the NFL filed suit in Los Angeles
County Superior Court (the “California Coverage Action”). National
Football League et al. v. Fireman’s Fund Insurance Co. et al., No.
BC490342 (Super. Ct. CA Cty. L.A. filed Aug. 15, 2012) In the
California Coverage Action, the NFL alleges that thirty-four
insurance companies, including Alterra, issued primary and umbrella
or excess insurance policies to the NFL for policy periods beginning
in March 1968 and ending in August 2012. It further alleges that
each of the policies provides coverage to the NFL in accordance with
California law. The NFL seek damages from certain insurers that
have allegedly breached their obligations under the policy by
refusing to defend the NFL in the underlying Player Lawsuits. It
1714326.1
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also seeks a declaration that said insurers are to provide both a
defense and indemnity to the NFL, for any damages that the NFL
must pay to the plaintiffs in the Player Lawsuits. On September 18,
2012, the California Action was deemed related to a previously filed
coverage action by NFL equipment manufacturer Riddell, Inc. that
also involves CTE injury claims.
On August 21, 2012, after the NFL filed the California Coverage
Action, certain defendant insurers to that litigation filed a second
coverage lawsuit in New York state court in New York City against
the NFL, as well as several of the defendant insurers to the California
Coverage Action. Discover Prop. & Cas. Co. v. NFL, No. 6529332012 (Supreme Ct. N.Y. Cty, New York filed Aug. 21, 2012). In this
second New York coverage action, Discover Property & Casualty
Company and affiliates (collectively, “Travelers”) allege that the
defendant insurers to its action issued insurance policies to the NFL
that were in effect from the 1960’s to 2012, and under which the
NFL have sought defense, indemnity, or both with respect to the
underlying Player Lawsuits. Travelers seek declarations as to its
duty to defend and indemnify the NFL with respect to the underlying
lawsuits. They also seek a declaration that the various defendant
insurers to the Travelers’ action are not entitled to contribution from
Travelers with respect to any amounts those insurers pay to defend or
indemnify the NFL.
One day later, on August 22, 2012, Alterra filed a First
Amended Complaint in its first-filed New York coverage action,
naming as new defendants all but two of the insurer defendants to the
Travelers Complaint. In its First Amended Complaint, Alterra
reasserts the allegations from its original complaint as to the NFL,
and also seeks a declaration that the new insurer defendants issued
policies to the NFL that provide the NFL with defense and indemnity
as to the underlying Player Lawsuits. However, Alterra also claims
that the NFL have failed to cooperate in Alterra’s investigation of the
claims asserted in the underlying Player Lawsuits, and seeks
damages from the NFL for costs incurred as a result of the NFL’s
alleged failure to cooperate.
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III. THE BATTLE FOR FORUM AND CHOICE OF LAW
With coverage litigation pending in both California and New
York, the parties to the various coverage actions wasted little time in
filing dueling motions to dismiss so that the controverted issues can
be adjudicated in their respective forums of choice. The competing
motions are principally based on the doctrines of forum non
conveniens and comity. In its New York motion to dismiss the
Alterra and Travelers suits, the NFL argue that California is the
preferred forum because California has been home to four NFL
teams, and has hosted multiple Super Bowls, as well as playoff and
Pro Bowl games. Although the insurer litigants are incorporated in
ten different states, with only one incorporated in California, the
NFL further argue that several of the insurers are managing the
NFL’s tenders and the coverage actions from claims offices located
in California. The NFL's motion to dismiss the Alterra and Travelers
suits is set to be heard on November 5, 2012.
In support of their motions to dismiss the California coverage
action, the insurers argue that the NFL are headquartered in New
York, and that many of the brokers involved in the placement of the
various policies at issue were located in New York at the time of
contract execution. Conversely, the insurer litigants emphasize how,
except for early years on the coverage chart, none of the policies at
issue were negotiated or delivered in California. As such, the
insurers conclude that New York is home to a substantial nexus of
(1) witnesses with knowledge pertinent to the insurance issues, and
(2) the greater public interest in the outcome of coverage litigation.
Additionally, the insurers argue that because the filing date of
Alterra’s New York coverage action predates the filing date of the
NFL’s California coverage action, the California court should defer
to the New York courts’ jurisdictional determinations. The Insurers'
motion to dismiss the NFL's California action is set to be heard
November 13, 2012.
Only after the parties to the coverage actions find resolution on
the forum issue, can they began to litigate the choice of law issue.
Where New York law is generally seen as being advantageous for
insurers, California law is generally seen as being advantageous for
policyholders. Choice of law is a separate determination from the
designation of the proper forum and can actually contradict the ruling
1714326.1
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of forum, such that a California court could find that the law of New
York governs the interpretation of some or all of the policies at issue.
Nevertheless, selection of choice of law and forum will involve some
overlap in fact and argument. For example, the insurer litigants will
invariably argue that New York law should govern the coverage
issues because the NFL maintain their corporate headquarters in New
York, and because it is the jurisdiction where most of the policies
were negotiated.
IV. COVERAGE ISSUES
Ultimately, the NFL coverage litigation will present a myriad of
substantive coverage issues, most of which will turn on the specific
language of the dozens of policies issued to the NFL over four plus
decades. Accordingly, it is impossible to identify here all of the
potential substantive coverage issues. Nonetheless, a handful of core
issues are certain to arise, and their adjudication will necessarily be
influenced by the eventual determination of choice of law. These
issues include: (1) whether or not the injuries alleged in the
underlying actions trigger the policies; (2) how the courts should
allocate damages across multiple policy years; (3) whether or not the
players’ allegation of fraudulent conduct by the NFL defeats
coverage; and (4) whether or not some of the insurers have a late
notice defense.
A. Timing of Injury: Did the Players
Sustain Injury During the Policy Periods?
Typically, coverage provided under liability insurance is
triggered by damage or injury occurring during the policy term.
Given the forty-four year span of alleged policy terms insuring the
NFL, as well as the varying playing times and dates of
manifestation of the plaintiffs in the underlying claims, a threshold
issue will be the extent to which the various players sustained injury
during the various policy periods.
For example, a plaintiff who played in the league in the 1980’s,
would logically not have been injured by the NFL’s alleged tortuous
conduct during the 1970’s, and thus could not trigger policies in
place during the 1970’s. Thus, the question of whether any
individual plaintiff sustained relevant bodily injury during any
1714326.1
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individual policy period necessarily depends upon an individualized
evaluation of their medical history with respect to the dates, if
known, on which they sustained concussions, if any. Moreover,
because of the latency period between injury date and the date upon
which the CTE symptoms actually manifest (i.e. presumably years
after a player has retired), an in-depth understanding of CTE and its
relationship to the number, timing, and severity of concussions is
required to ultimately determine whether the underlying plaintiffs
actually sustained bodily injury during any potentially applicable
policy period.
Likewise, the insurers are likely to argue that the question of
which policies must respond to the player lawsuits is governed by the
“injury-in-fact” rule which requires that proof of the existence of
actual injury at the relevant time of the injury is required to establish
insurance coverage. This “injury-in-fact” conforms to the policy
requirement that damage or injury must occur during the policy
period and has been held to be the rule for triggering coverage under
New York law.
Under this rule, proof of mere exposure to a
harmful occurrence during a policy period (i.e. an occurrence that
causes demonstrable, compensable bodily injury years later) will not
suffice to prove that the bodily injury occurred during the policy
period without medical evidence of immediate injury. Thus, under
New York law, for indemnity coverage to exist, the burden will be
on the NFL to prove through actual facts that the plaintiffs suffered
actual, compensable, injury during the respective policy periods
through manifestation of the relevant disease or medical condition.
The NFL might argue alternatively that that the question of
which policies must respond to the claims should be governed by the
“triple trigger” theory developed in California in response to asbestos
bodily injury claims. As to the asbestos bodily injury claims, the
California courts found that bodily injury begins the moment that a
claimant inhales asbestos fibers and progresses continuously up to
the moment that the claimant succumbs to the disease or the injury
becomes a known loss. This is referred to as the “from first breath to
death” theory. However, this “triple trigger” theory was developed
in light of the unique medical etiology of asbestos related disease,
and any trigger theory must ultimately fit the medical evidence
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specific to CTE as well as the language of the insurance policies at
issue.
B. Allocation Across Years
An issue related to trigger of coverage is the issue of how
defense cost should be allocated across the years of coverage that are
at issue because of continuing damage or injury. Once more, New
York law differs from California law and the insurers might argue
for the former, while the NFL might prefer the latter. When an
insured is alleged to be liable for continuous injuries sustained over
time by underlying plaintiffs, New York precedent supports the
allocation of defense costs, “pro rata,” by time, among multiple
insurers owing a duty to defend/indemnify the same insured under
separate primary policies issued in different applicable policy years.
Here, an insured may have overlapping coverage for the same risk
(1) when the claim is covered by concurrent policies, or (2) when
there are consecutive policies covering a bodily injury or property
damage that spans more than one policy period such a situation, New
York courts determine each insurer’s obligations to the insured by
applying a body of law developed to resolve “other insurance”
disputes.
In a recent decision involving insurance coverage for
environmental pollution, the California Supreme Court rejected New
York’s “pro-rata” approach to allocation of defense costs as well as
an insurer’s obligation to indemnify an insured for damages awarded
to the third party claimant. Based on language commonly found in
liability policies, the trial court held that each insurer was liable for
“all sums” awarded as damages, subject to its particular policy limits
for the total amount of the loss. The California Supreme Court also
adopted a broad pro-policy holder outlook when it reasoned that in
the situation of long term environmental pollution, it would be too
difficult for a policy holder to determine in which policy period
environmental damage occurred.
Again, whatever approach is
followed for allocation of defense costs and indemnification of
damages, the court and parties involved must reconcile the rule with
the specific language of the policies and the specific medical
evidence presented by the CTE injury claims of the NFL players.

1714326.1
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C. Coverage Defense for the
NFL’s Alleged Intentional Conduct
Third, all of the complaints in the underlying Players Litigation
allege fraud and other forms of intentional tort by the NFL on
account of certain actions related to the NFL’s medical investigation
into concussion-related injuries, as well as their public statements
and publications regarding the results of said research. The insurers
will likely argue that these claims, therefore, should be barred from
coverage because they do not fit the definition of an “occurrence,”
which only covers injuries neither expected nor intended by the NFL.
Separately, the specific fraudulent actions by the NFL alleged by the
complaints all occurred after the certain early (1960s and 1970s era)
policies had expired. Thus, the NFL’s allegedly fraudulent actions
could necessarily only have “injured” the plaintiffs after the policy
had expired, such that the claims cannot meet the requirement that
injury occur during the policy period. Also, New York precedent
does not permit the insuring of settlements or judgments paid on
account of intentional torts as a matter of law.
D. Coverage Defense
for Late Notice of the Claims
Relatedly, there may be a potential late notice defense regarding
when the NFL became aware of any "occurrence" involving any
players who are later found to have sustained “bodily injury” during
the respective policy periods, and when the NFL should then have
provided written notice of any such “occurrence” to its insurers.
This will be a fact intensive question with respect to any
“occurrences” involving “bodily injury” to any individual players or
former players. The Late Notice Defense also highlights another
difference between the governing laws of New York and California.
In New York, no showing of prejudice by an insurer is needed to
sustain a disclaimer of coverage due to the late notice, whereas
California law imposes a more burdensome requirement on the
insurer asserting a “late notice” defense. More specifically, under
the latter California standard, an insurer can be required to prove
substantial prejudice resulted from the untimely notice.
Similarly, there is potential for a laches defense for the insurers
if the NFL defendants are later determined to have prevented player
1714326.1
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awareness of CTE and other post-traumatic brain injuries through
their acts and omissions, and thus causing further delay in the filing
of the underlying claims, as well as prejudicial loss of relevant
evidence regarding the plaintiffs’ medical condition/injuries from the
ordinary passage of time. Courts have invoked the equitable doctrine
of laches to prevent stale claims and the prejudice that can result.
V. CONCLUSION
As shown by the current skirmish over whether New York or
California is the right forum, the NFL concussion coverage litigation
will bring multiple challenges for court and counsel. With expert
counsel on both sides, each procedural and substantive point will be
played with precision and intensity. Insurance professionals and
practitioners will want to stay tuned.
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Introduction
“Game On! The Players and CARRIERS versus The NFL”
Watch weekend football and you will undoubtedly hear discussion of concussion-related
injuries. In fact, the topic of sports injuries has dominated sports news in recent years. Even
middle and high school sports teams are requiring baseline concussion testing at the beginning of
the sports season. In 2009, Washington passed the Lystedt Law named after Zachary Lystedt
who collapsed after suffering a concussion in football. The Washington legislation requires
mandatory training of athletes and removal from sporting events after suffering a concussion.
The Lystedt Law requires medical clearance of youth athletes suspected of sustaining a
concussion, before they are sent back into the game, practice or training. Over thirty states have
enacted concussion legislation following Washington’s lead.
A concussion is a type of traumatic brain injury or TBI, caused by a bump, blow or jolt to
the head that can change the way our brain normally works. Concussions can also occur from a
fall or blow to the body that causes the head and brain to move quickly back and forth. 1 The
severity of a TBI may range from ‘mild” to “severe”.

The Centers for Disease Control and

Prevention estimate that each year 1.7 million people sustain a TBI. The CDC attribues a third
of all injury related deaths in the United States to TBI of which about 75% are from TBI
resulting from concussions or other forms of mild TBI.2 Direct medical costs and indirect costs
such as lost productivity from TBI totaled an estimated $76.5 billion in the United States in
2000.3

1

www.cdc.gov/concussion

2

www.cdc.gov/traumaticbraininjury/statistics.html

3

Id.

1

The CDC estimates that TBI are responsible for an average of 52,000 deaths in the
United States annually along with 275,000 hospitalizations and 1,365,000 emergency department
visits. The CDC notes there is no estimate of the number of people with non-fatal TBI that are
seen outside of an emergency department or hospital or who receive no care at all.4
The suggestion that multiple concussions can result in memory loss, depression and other
cognitive deficits began to appear in a series of reports beginning in 2005. Stories of alleged
injury-induced player suicides and alleged long term injuries have hit the news more recently.
The head injury debate accelerated in 2011 when several former NFL players began
filing suit against the NFL in various jurisdictions alleging that they sustained neurological
injuries during their playing careers. The majority of these lawsuits allege negligence and fraud
and were consolidated in the NFL Players’ Concussion Injury Litigation, MDL No. 2323 in the
United States District Court for the Eastern District of Pennsylvania. The master complaint in
the MDL Litigation alleges that the NFL mythologized violence through the media and glorifies
violence through NFL films. The complaint alleges that the NFL marketed the verocity and
brutality of the sport, giving rise to latent and debilitating neuro-cognitive conditions and
injuries. A master administrative class action complaint for medical monitoring was also filed as
part of the MDL Litigation. Section I of this paper discusses the MDL Litigation.
The NFL has been aggressively responding to the MDL Litigation. The NFL responded
to the players’ allegations of the MDL by filing a motion to dismiss August 30, 2012. The NFL
argued Players Master Administrative Long-Form Complaint should be dismissed on preemption
grounds. The NFL argued the Collective Bargaining Agreements governed the players’ claims.
Plaintiffs’ response was filed October 31, 2012 arguing that Plaintiffs’ claims do not require
4

Id.

2

CBA interpretation. The NFL and Riddell Defendants were given until December 17, 2012 to
reply. The NFL response in the MDL Litigation is discussed in detail in Section II of this paper.
Finally, the NFL players’ dispute has sparked insurance coverage litigation. Alterra
America Insurance Company filed suit in New York State Court August 13, 2012 seeking
declaratory relief regarding both the duty to defend and the duty to indemnify the NFL in the
underlying player litigation. Named defendants include both the National Football League and
NFL Properties, LLC. The NFL quickly responded filing a complaint for breach of contract and
declaratory relief August 15, 2012 in the Superior Court of the State of California for the County
of Los Angeles against its insurers including Alterra. Choice of law and venue considerations
are significant given the differences between New York and California’s views on insurance
coverage. Patrick M. Kelly and William K. Enger have written a separate paper addressing the
insurance coverage issues titled “Outside Kick in the NFL Concussion Litigation: The NFL’s
and its Carrier’s Efforts to Control Possession of Forum and Choice of Law in the Race for
Jurisdictional Home-Field Advantage.”
I.

The Offense: The Players Attack The NFL - The MDL Litigation
The Four Actions Prior to Consolidation
On July 19, 2011, Vernon Maxwell and seventy-four other former NFL players and/or

their wives filed suit against the National Football League and NFL Properties LLC (collectively
“NFL Defendants”); Riddell, Inc. d/b/a Riddell Sports Group, Inc., All American Sports
Corporation d/b/a Riddell/All American, Riddell Sports Group, Inc., Easton-Bell Sports, Inc.,
Easton-Bell Sports, LLC, EB Sports Corp., and RBG Holdings Corp (collectively “Riddell
Defendants”); and one-hundred John Doe defendants in Superior Court of the State of California,
Los Angeles County (the “Maxwell Action”). The Maxwell plaintiffs alleged that the NFL was

3

negligent in failing to warn and protect the NFL players against the risks of brain injury
associated with football-related concussions and that the NFL fraudulently misrepresented that
there was no link between concussions and “later life cognitive/brain injury.” Additionally, the
Maxwell plaintiffs alleged that the NFL breached its duty to the players to ensure that the
equipment it licensed and approved was “of the highest possible quality” and sufficiently
protected the players.

The complaint alleged causes of action for negligence, negligence-

monopolist, fraud, and loss of consortium against the NFL and negligence and loss of consortium
against NFL Properties.
Against the Riddell Defendants, the Maxwell plaintiffs alleged that the helmets used
during play were defective in design, unreasonably dangerous, and unsafe for their intended
purpose “because they did not provide adequate protection against the foreseeable risk of
concussive brain injury.”5 According to the plaintiffs, a safe alternative was economically and
technologically feasible at the time the helmets left the control of the Riddell Defendants.
Additionally, the plaintiffs claimed that the Riddell Defendants failed to provide necessary and
adequate safety and instructional materials and warnings “of the risk and means available to
reduce and/or minimize the risk of concussive brain injuries while playing football” and
“regarding the fact that other model helmets provided greater shock attenuation from blows to
the head area.”6
On August 3, 2011, Dave Pear and his wife Heidi Pear, along with forty-six (46) other
former NFL players and/or their wives filed a similar action against the NFL Defendants and the
Riddell Defendants in Superior Court of the State of California, Los Angeles County (the “Pear
5

Maxwell Complaint ¶ 568.

6

Maxwell Complaint ¶¶ 578 & 579.

4

Action”). On August 26, 2011, Larry Barnes and seventeen (17) other former NFL players
and/or their wives filed a similar action as well (the “Barnes Action”). The Maxwell, Pear and
Barnes actions were designated as related actions pursuant to California Rules of Court, Rule
3.300. The NFL Defendants timely removed these actions to the Central District of California
on October 11, 2011. The Notice of Removal stated that the district court had jurisdiction under
28 U.S.C. § 1331 because the actions were claims arising under federal law since the players
operated under collective bargaining agreements which were controlled by section 301 of the
Labor Management Relations Act and preempted the state-law claims asserted in the complaints.
On August 17, 2011, Charles Ray Easterling and his wife Marry Ann Easterling, along
with six other former NFL players and their wives, individually and on behalf of all others
similarly situated filed suit against the National Football League Inc. (the “Easterling Action”) in
the United States District Court for the Eastern District of Pennsylvania.

The Easterling

plaintiffs sought “medical monitoring, compensation and financial recovery for the longterm/chronic injuries, financial losses, expenses and intangible losses”7 as well as damages for
loss of consortium based upon the NFL’s negligence, carelessness, intentional misconduct, and
concealment of information regarding the long-term effects of concussions on the human brain.
Consolidation
On November 15, 2011, the NFL petitioned the Judicial Panel on Multidistrict Litigation
pursuant to 28 U.S.C. § 1407 for an order transferring the four pending actions to the Eastern
District of Pennsylvania for coordinated or consolidated pretrial proceedings in the Eastern
District of Pennsylvania. The basis for the NFL’s motion was that all actions involve common
questions of fact “because they are based on similar allegations seeking to hold the NFL liable
7

Easterling Complaint ¶ 1.
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for purported damages sustained by former players who suffered concussions while playing
football.”8 The Riddell Defendants opposed consolidation or alternatively suggested separation
and remand of the claims against them back to the Central District of California, at least until
that court could rule on their outstanding motion to dismiss.
On January 31, 2012, the Judicial Panel on Multidistrict Litigation granted the NFL’s
motion, holding that centralization “will serve the convenience of the parties and witnesses and
promote the just and efficient conduct of the litigation.” The Panel noted that there were
fourteen potentially-related actions pending around the country. Since that time, thousands of
former players have joined the MDL litigation.
The Pleadings after Consolidation
After consolidation, the plaintiffs’ claims were consolidated into two master complaints9
for ease of administration: (1) a Class Action Complaint for Medical Monitoring (the “Class
Action Complaint”) against the NFL only, and (2) a Master Administrative Long-Form
Complaint (the “Long-Form Complaint”) against the NFL Defendants and the Riddell
Defendants. The Class Action Complaint seeks a court-supervised fund to provide medical
monitoring to former players due to the increased risks of latent brain injury that allegedly result
from repeated traumatic head impacts that occur when playing NFL football. Primarily, the
Class Action Complaint seeks to certify a “National Class” for medical monitoring which is
defined as: “All retired or former NFL professional football players who reside in the United
States, who are not now salaried employees of the NFL or any member club, and who have not
filed a personal injury action for latent brain injury.” According the Class Action Complaint,
8

§ 1407.
9

NFL’s Motion for Transfer and Coordination or Consolidation Pursuant to 28 U.S.C.
Jurisdiction is based on the Class Action Fairness Act for both actions.
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“Medical Monitoring for latent brain injury is reasonably necessary to provide for early
diagnosis, leading to benefits in treatment, management, rehabilitation, and prevention or
mitigation of damage.”10 In the event that the National Class is not certified, the Class Action
Complaint seeks to certify state classes of former NFL players. The Class Action Complaint
seeks Florida and California classes and contemplates a class for every state. Money damages
are not being sought in the Class-Action Complaint.
The Long-Form Complaint seeks medical monitoring and financial compensation for the
plaintiffs. The plaintiffs are not identified in the Long-Form Complaint; they are identified in
individual Short-Form Complaints which adopt the allegations of the Long-Form Complaint by
reference. To date, thousands of Short-Form Complaints have been filed. The Long-Form
Complaint contains eighteen (18) causes of action, but the Short Form Complaints contain a
paragraph in which each plaintiff is able to select which causes action apply to him, as no
plaintiff would ever select every cause of action. For example, Counts VII through X are all
negligence claims against the NFL. Count VII is entitled “Negligence: Pre-1968 Conduct of the
NFL” and alleges that the NFL voluntarily inserted itself into the role of developing helmet
safety standards to reduce the risk of head injury.11 Prior to 1968, the complaint alleges that the
“NFL knew or should have known that repetitive sub-concussive and concussive blows to the
heads of NFL players can and do result in short-term and long-term brain damage.”12 Further,
the complaint alleges that “it was the practice in the NFL to compel or cajole players to play with

10

Class Action Complaint ¶ 251.

11

Amended Master Administrative Long-Form Complaint ¶ 325.

12

Id. ¶ 327.
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injuries” including concussive and sub-concussive injuries.”13

The Long-Form Complaint

alleges different factual bases for the negligence claims against the NFL depending upon the era
in which the respective player played, classified as follows: (1) Pre-1968 Conduct of the NFL;
(2) Post-1968 Conduct of the NFL; (3) Conduct of the NFL between 1987 and 1993; and (4)
Post-1994 Conduct of the NFL.
Similar to the Maxwell, Pear, and Barnes Complaints, the Long Form Complaint
contains causes of action against the Riddell Defendants for design defects, manufacturing
defects, failure to warn, and negligence. Interestingly, some of the players, for example Willie
Tolbert, are not pursuing claims against the Riddell Defendants.
II.

The Defense: The NFL Fights Back
A.

A Summary of the NFL’s Response

Not surprisingly, the National Football League came back with an aggressive response to
the multi-district litigation. On August 30, 2012, it filed a motion to dismiss with the primary
basis that the injuries and claims alleged were all preempted by the NFL Players’ Collective
Bargaining Agreement (“CBA”).
The NFL is an unincorporated association of 32 member clubs (the “Clubs”) that
promotes, organizes, and regulates professional football in the United States.

Affidavit of

Anastasia Davis, ¶2. NFL Properties is a Delaware corporation headquartered in New York.
NFL Properties is responsible for developing, licensing, and marketing the intellectual property
of the NFL and its member clubs.

Both the NFL and NFL Properties are alleged to be

responsible for the damages alleged by the Players in the various lawsuits, although NFL

13

Id. ¶ 328.
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Properties is named as a defendant in only 89 of the 152 lawsuits filed as of September 2012.
For purposes of this paper, NFL will refer to both the NFL and NFL Properties collectively.
In the Motion to Dismiss, the NFL characterized the Players’ claims, namely that the
NFL failed to fulfill a duty to ensure the safety of NFL players, to provide sufficient medical
care, to provide sufficient warnings regarding the risks associated with repeated head injuries and
to institute rules and regulations to protect the Players, as a labor dispute. Accordingly, the NFL
argued, this labor dispute requires a decision on such claims required an interpretation of the
terms of the applicable CBAs.
The NFL further argues that the interpretation of a CBA is preempted by Federal statute.
Section 301 of the Labor Management Relations Act provides:
(a)

Venue, amount, and citizenship. Suits for violation of contracts between
an employer and a labor organization representing employees in an
industry affecting commerce as defined in this Act, or between any such
labor organizations, may be brought in any district court of the United
States having jurisdiction of the parties, without respect to the amount in
controversy or without regard to the citizenship of the parties.

28 U.S. C. §185(a).
While the Motion to Dismiss and supporting Memorandum focus solely upon dismissal
on the grounds of preemption, various footnotes throughout the Memorandum provide previews
of the battle on the merits which is sure to follow in whichever forum the dispute eventually
lands. Such issues include whether or not the Players are employees of the NFL, what duty, if
any the NFL owes to the Players, whether the Players adequately pursued administrative or
contractual remedies prior to filing these lawsuits, and the proof of causation hurdles which will
inevitably need to be cleared.
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B.

The NFL Motion to Dismiss the MDL

In response to the Amended Master Administrative Long-Form Complaint in the multidistrict litigation, the NFL filed its Motion to Dismiss on Preemption Grounds. The NFL
contends that for nearly 45 years, professional football players have played under CBAs
“painstakingly negotiated through their Union, that set forth the parties’ understanding and
agreement on how, among many other things, player health and safety will be protected.” Each
CBA is a labor agreement that details and comprehensively governs the relationship among the
NFL, its Clubs and the Players. Each CBA covers a broad range of subjects affecting the terms
and conditions of employment for NFL players, including NFL player contracts and salary
provisions, NFL draft rules and player discipline. Additionally, each CBA expressly addresses
player health and safety.
The Players expressly agreed to the CBAs which:
1.

Provide that the NFL’s Member Clubs and their medical staff have
the responsibility for treating player injuries, including determining
injury recovery times, deciding when players may “return to play,”
and advising the players of the risks of continued performance;

2.

Set forth procedures for the promulgation and review of rules and
regulations that affect and/or relate to player safety;

3.

Provide for a player’s right to compensation and other benefits in
the event of injury; and

4.

Set forth the dispute resolution procedures to be followed in the
event of a dispute.

Further, the CBAs expressly provide that grievances brought by the Players must be
resolved through the dispute resolution process prescribed by the CBA, arbitration) and that the
Players waived their right to have such grievances heard by a court or jury.
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The NFL states that all collective bargaining agreements which affect interstate
commerce are governed by section 301 of the Labor Management Relations Act (the “LMRA”).
Section 301 ensures that disputes between parties to a labor agreement are resolved under a
uniform body of federal labor law and adjudicated in accordance with the parties’ agreed-to
grievance procedures.

Thus, Section 301 provides for preemption of all state-law claims,

whether based in negligence or fraud, whose resolution is substantially dependent upon or
inextricably intertwined with the terms of a CBA, or that arise under a CBA. Given the claims
alleged by the Players in the multi-district lawsuit, it is difficult to see how the claims that the
NFL was negligent or committed fraud in treating and warning about concussions and
concussion related injuries without looking to the CBAs for guidance. The NFL cites to six
other cases in various Courts have held that tort claims against the NFL and/or its Clubs are
preempted under Section 301. Duerson, 2012 WL 1658353, at *6; Maxwell, No. 11-CV-08394,
Order at 2; Williams v. Nat’l Football League, 582 F.3d 863, 881-82 (8th Cir. 2009); Givens v.
Tenn. Football, Inc., 684 F.Supp.2d 985, 990-91 (M.D. Tenn. 2010); Stringer v. Nat’l Football
League, 474 F.Supp.2d 894, 909-11 (S.D. Ohio 2007); and Jeffers v. D’Allessandro, 683 S.E.2d
405, 412 (N.C. Ct. App. 2009).
Since 1977, all CBAs have contained a broad arbitration clause providing that all disputes
involving “the interpretation of, application of, or compliance with, any provision of” the CBAs,
Player contracts or any applicable provision of the [NFL] Constitution “pertaining to terms and
conditions of employment of NFL players” will be resolved exclusively in accordance with
agreed-to arbitration procedures.” Historically, injury grievances have been included in the types
of disputes subject to arbitration. Memorandum in Support of Motion to Dismiss, p. 9, citing
multiple sections of various CBAs dating from 1977 to 2011. Many of the CBAs which were in
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effect during the time periods addressed in the MDL Amended Complaint expressly forbid the
players from bringing law suits against the NFL with regards to any conduct permitted by the
CBAs.
The CBAs also include provisions regarding the rights of Players and former Players to
compensation and benefits in the event of injuries, such as the right to workers’ compensation
and supplemental disability benefits, and benefits for eligible retirees, include the establishment
of a plan to provide medical benefits to eligible retirees determined to have dementia.

The

Players allege that their injuries were all caused while playing football, in the course and scope
of their employment as Players in the NFL. Accordingly, there is a strong argument that the
claims alleged would be limited only to workers’ compensation remedies.
It is a fundamental tenet of labor law that “when resolution of a state-law claim is
substantially dependent upon analysis of the terms of an agreement made between the parties in a
labor contract, the plaintiff’s claim is pre-empted by §301 of the Labor management Relations
act.” Int’l Bhd of Elec. Workers v. Hechler, 481 U.S. 851, 852-53 (1987) quoting Allis-Chalmers
Corp. v. Leuck, 471 U.S. 202, 220 (1985). Courts have found a wide range of labor-related
claims, including those involving issues of workplace safety, to be preempted and the NFL
argues that assertions that the NFL failed to adequately warn and protect the Players from
concussion related injuries fall under that category of preempted claims.
The first of the lawsuits concussion related lawsuits, Dave Maxwell et al. v. National
Football League, et al. was filed on August 3, 2011, on behalf of Maxwell and 47 additional
players.

The second, Larry Barnes et al. v. National Football League, et al. was filed three

weeks later. An additional 15 players were included in the Barnes litigation. The NFL removed
both of those cases to the U.S. District Court for the Central District of California on the basis of
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federal question jurisdiction under section 301 of the Labor Management Relations Act. The
plaintiffs’ subsequent motions to remand in those cases were denied, with the District Court
finding that plaintiff’s negligence claims against the NFL were preempted because resolution of
such claims were “inextricably intertwined with and substantially dependent upon” analysis of
certain controlling Collective Bargaining Agreement provisions. As such, there is precedent to
grant the NFL’s motion to dismiss on preemption grounds on the same factual scenarios.
In addition to the numerous rulings that tort claims are preempted, the Courts also have
been willing to deny motions to remand.

To date, federal district courts have denied four

remand motions on preemption grounds. See Duerson, 2012 WL 1658353, at *6; Maxwell, No.
11-CV-08394, Order at 2; Pear v. Nat’l Football League, No. 11-CV-08395, Dec. 8 2011, Order
at 2 (C.D.Cal.) (ECF Dkt. No. 61); Barnes v. Nat’l Football League, No 11-CV-08396, Dec. 8,
2011, Order at 2 (C.D.Cal.) (ECF Dkt. No. 58). As such, it seems likely that the preemption
argument has a high chance of success.
C.

The Decision that the Players are Not the Employees of the NFL.

Eventually, the dispute regarding the proper venue for this matter will be resolved, at
which point the parties will begin sifting through a multitude of other theories.

The primary

claim of the Players is that they each suffered Chronic Traumatic Encephalopathy (“CTE”) or
other traumatic brain injuries, which could have been prevented had the NFL provided
information and warnings regarding the risks associated with the physical impacts doled out in
the professional football arena. CTE is a neurological disorder first discovered in athletes such
as boxers who sustained multiple blows to the head. Initially, CTE presents through symptoms
such as poor concentration/memory, dizziness, and headaches. Later, CTE may progress in to
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dementia or Parkinsonism, causing symptoms such as a general slowing in muscle movement,
hesitancy in speech, and tremors of the hands.
The Players have alleged that the NFL owed a duty to them to protect and warn them.
This duty stems from the Players’ claim that they are or were employees of the National Football
League. While this argument has not yet been placed before the Court in the MDL for decision,
Courts previously have ruled that the Players are not employees of the NFL, but rather the
employees of the various franchises with whom they signed.

In Brown v. Nat’l Football

League, 219 F. Supp. 2d 372 (S.D.N.Y. 2002), the Southern District of New York observed ,
“Brown worked not for the NFL, but for the Cleveland Browns Football Company, a Delaware
limited partnership and an entirely separate entity which happens to be a member of the NFL.”
Id. At 383. The teams are “franchises in the NFL and employ the [U]nion members as football
players.” Id.
Similarly, in Clarett v. Nat’l Football League, 369 F.3d 124, 138 (2d. Cir. 2004), the
Court categorized the teams as a “multi-employer bargaining unit.” This ruling leads to the
conclusion that the Players were employees of the Clubs, and the Clubs in joined forces to
negotiate terms for their respective employees. Such a ruling is supported in a plethora of
clauses and provisions of the CBAs, which repeatedly place decision making power for salaries,
medical treatment, return to play and equipment usage on the Clubs, not on the NFL.
Considering both these prior rulings, and the explicit terms of the CBAs, the Players will
face a steep challenge in showing that they were employees of the NFL.
D.

Other Defenses Available

There will likely be common law tort defenses available to the NFL such as comparative
fault and certainly there will be attempts to spread the blame around.
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1.

The Clubs and the Player Board

As the litigation continues, the NFL will rely heavily on the terms of the CBAs, which
places the bulk of the decision-making power regarding safety and medical treatment in the
hands of the Clubs, or a Player board. Some such clauses include:
•

•
•

“If a Club physician advises a coach or other Club representative of a player’s
physical condition which adversely affects the layer’s performance or health, the
physician will also advise the player. If such condition could be significantly
aggravated by continued performance, the physician will advise the player of such
fact in writing before the player is again allowed to perform on-field activity”
All determinations of recovery time for major and minor injuries must be by the
Club’s medical staff and in accordance with the Club’s medical standards.
If a player is injured in the performance of his services under this contract and
promptly reports such injury to the Club physician or trainer, then the player will
receive such medical and hospital care during the term of this contract as the Club
physician may deem necessary.

Moreover, decisions on player safety and welfare are not made unilaterally by the NFL.
The NFLPA is the exclusive bargaining agent of NFL players. The CBAs also provide:
•
•

“The NFLPA shall have the right to commence an investigation before the Joint
Committee [on Player Safety and Welfare] if the NFLPA believes that the
medical care of a team is not adequately taking care of player safety.”
“A player will have the opportunity to obtain a second medical opinion” and the
Club shall bear “the responsibility” for “the costs of [these] medical services”

The NFL Constitution provides that any playing rule changes must be presented the NFL
or unanimously approved by a standing committee of the League vested with the authority to
make a recommendation on proposed playing rules changes.
2.

The safety gear manufacturers

The Complaint also makes allegations against the manufacturers of helmets used and
endorsed by the NFL.

While the NFL may bear some responsibility if it is determined that it

approved and recommended the Players utilize defective products, the product manufacturers
themselves will also likely bear a significant portion of fault.
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3.

The Players

The Players themselves are likely to receive a portion of fault attributed to them. The
CBAs provide Players the opportunity to decline to return to play. Their failure to take cautions
with their own health and safety could be held against them. The media has been replete with
reports of Players who knew or suspected that they had suffered concussions, but refused to
report their concerns because of their intense desire to continue playing.
Further, the Players’ claims may be subject to a defense of an assumption of a known
risk. Anyone who has watched even a few football games, played at any level, is aware that
there is a risk of injury. The sport is a very physical contact sport. Larger individuals tend to
excel in the game and are heavily recruited. On any given play there are multiple individuals on
the field whose sole goal is to forcibly tackle one or more of the opponents. Accordingly, each
Player is likely to be found to have assumed some level of risk that he would be injured in some
manner as a part of the game.
In any event, this litigation has barely made it through the first quarter of game play.
There is a lot of litigation ahead. Each side is developing its playbook of procedural, factual and
offensive and defensive moves. Each side has assembled its team of powerhouse attorneys to
engage in battle. This is sure to be an edge-of-your-seat match up.
Conclusion
Be sure to attend the March 5, 2013 Substantive Law Section meeting of the ExtraContractual Liability, Appellate, Life, Health & Disability and Professional Liability Sections for
an update on the current status of the NFL and player litigation.

16

\8714264.2

17

“Construction without Destruction:
How to Prepare and Prevent
as Opposed to Repair and Repent
FEDERATION OF DEFENSE AND CORPORATE COUNSEL
2012 WINTER MEETING
SAN ANTONIO, TEXAS
March 2, 2013
Authored by:
MARC YOUNG
Cokinos, Bosien & Young,
San Antonio, Texas
PAUL FINAMORE
Niles, Barton & Wilmer, LLP
Baltimore, Maryland
JAMES EBANKS
Ebanks Home, LLP
SANDRA METZLER
SEA, Ltd.
Columbus, Ohio
JOHN RAHOY
Brown and James, P.C.
Written in conjunction with the Plenary Presentation by:
Andrew Gilchrist Exxon Mobil Corporation, Houston, Texas
-

Sandra Metzler SEA, Ltd., Columbus, Ohio
-

James D. Ebanks Ebanks Home, LLP, Houston, Texas
-

Paul M. Finamore Niles, Barton & Wilmer, LLP, Baltimore, Maryland
-

Marc A. Young
John Rahoy

—

-

Cokinos, Bosien & Young, San Antonio, Texas

Brown & James, P.C. , St. Louis, Missouri

BIOGRAPHIES
MARC A. YOUNGis a founding principal of Cokinos, Bosien &Young,and a full service
law firm with offices in Houston, San Antonio and Dallas.Heheads the Tort Litigation
Section of Cokinos, Bosien & Young which deals principallywith the defense of
corporations and individuals sued for claims involvingpersonal injury and
propertydamage. Marc handles a wide variety of claims ranging fromproduct liability,
construction defects,commercial disputes, and professional liability. Marc is Board
Certified in Personal Injury Trial Law and has tried over 100 cases in state and federal
court and continues to try a significant number of caseseach year while remaining active
within the defense bar by writing, speaking and chairing importantcommittees and
subcommittees.Marc’s expertise and accomplishments have been extensively
recognizedby industry groups, publications and associations, including the following:
Texas Super Lawyer by Thompson Reuters from 2004-2012
Best Lawyer in Construction Litigation by SA Scene Magazine
Incoming Chair for the Federation of Defense & Corporate Counsel (FDCC)
AV Preeminent rated by Martindale-Hubbell, the highest rating possible

Direct Line: 210-293-8728
myoung@cbylaw.com
Dr. Sandra Metzler received her Doctor of Science degree in Mechanical and
Biomedical Engineeringand her Master of Science in Mechanical Engineering from
Washington University, and herBachelor of Science degree in Mechanical Engineering
from Purdue University. Whilecompleting her graduate degrees, Dr. Metzler not only
completed research in the areas ofdynamics, finite element analysis, and applied
mechanics, but also taught courses in engineeringdesign, system dynamics, and
mechanism analysis. Along with her academic achievements,Dr. Metzler has over a
decade of varied industry experience, including automotive engineering,industrial
engineering, manufacturing engineering, quality engineering, and softwaredevelopment.
Dr. Metzler brought this incredible breadth and depth of education and experienceto
SEA in 2004. Since then, her education and experience have allowed her to be involved
in avariety of areas, including design and failure analysis of biomedical and mechanical
devices and products; biomechanical analysis of injury mechanisms; injury
reconstruction and causationanalysis; accident and failure investigation and analysis of
mechanical systems; and occupationalbiomechanics, ergonomics, and human factors
engineering. Having over a decade of peerreviewed publication experience, Dr. Metzler
continues to be a leader in her fields and is amember of the American Society of
Mechanical Engineers (ASME), the Biomedical EngineeringSociety (BES), the Society
of Automotive Engineers (SAE), and the Human Factors and
Ergonomics Society (HFES).

2

James D. Ebanks is Managing Partner of Ebanks Taylor Home L.L.P in Houston, TX.
Mr. Ebanks is a member of the Texas Association of Defense Counsel (TADC) and

serves as a District 20 Director and Member of the TADC Board Membership
Committee. Mr. Ebanks is also a member of the College of the State Bar of Texas,
Texas Association ofCivil Trial and Appellate Specialists; Texas Association of Certified
Trial and AppellateSpecialists; American Bar Association; American Board of Trial
Advocates (ABOTA); Defense Research Institute (DRI); Trucking Industry Defense
Association (TIDA); Federation of Defense and Corporate Counsel (FDCC) and the
Council on Litigation Management. He is Board Certified in Personal Injury Trial Law
and Civil Trial Law-Texas Board of Legal Specialization.
Paul Finamore is a member of the Baltimore, Maryland firm of Niles Barton & Wilmer.
He is also a member of the firm’s Management Committee and Chair of the firm’s
Diversity Committee. In the Litigation Department, his practice concentrates in the
areas of employment law, general liability and professional liability. He is admitted to
practice in Maryland and the District of Columbia. His litigation experience includes
employment claims, professional liability claims involving, among others, accountants
and dentists, various first and third party insurance claims, fraud and subrogation. Mr.
Finamore has lectured extensively regarding the investigation of fraudulent claims and
on employment law. In addition to his litigation practice, Mr. Finamore regularly
counsels employers on employment issues, workplace policies, and compliance with
federal, state, and local employment laws. Mr. Finamore began practicing in
employment law while serving on active duty in the US Army Judge Advocate Generals
Corps at Aberdeen Proving Ground. He is the author of “The Employment Process, A
Practical Guide”. Mr. Finamore has been recognized as a top attorney in general
litigation and employment and labor by Maryland Super Lawyers magazine. He is a
member of the Federation of Defense Corporate Counsel (“FDCC”), the Defense
Research Institute (“DRI”), and the Professional Liability Underwriting Society. Mr.
Finamore is an active participant on the DRI Employment Law Committee’s listserv and
has published articles in DRI’s The Voice and the FDCC’s Employment Practices and
Workplace Liability Section Newsletter. Mr. Finamore’s contact information is:
410-783-6349
pmfinamore(ãnilesbarton.com.
Andy Gilchrist: Mr. Gilchrist is in house counsel for Exxon Mobile for Corporate
Litigation and Downstream Environmental matters. In that position he is engaged
inActive oversight and management of major litigation, regulatory investigations,
compliance with consent decrees, media relations and community affairs in NY, CA and
US territories. He has been with Exxon Mobile since 2000. Prior to that he practiced in
the was a trial lawyer in private practice. He became Board Certified in the area of
personal injury trial law in 2004

3

John Rahoy is a Shareholder with Brown & James, P.C., St. Louis, Missouri which
provides defense services to corporate clients and insurance companies. Mr. Rahoy is a
member of the Missouri Organization of Defense Lawyer. He is a founding member of
the American Law Firm Association Hospitality Liability Section. He is the FDCC Chair
of the Security and Premises Section and is the Missouri State Representative for the
FDCC. Mr. Rahoy is admitted to practice in the States of Missouri and Illinois and the
Federal Courts of Missouri. He regularly practices in the areas of premises liability,
product liability and construction defects actions involving catastrophic personal injuries
and has tried cases in some of the national so called “hell holes” for defense attorneys
Mr. Rahoy regularly speaks on security issues for both the FDCC and ALFA.He is AV
rated by Martindale Hubbard. Mr. Rahoy’s contact information is as follows:
Phone 314-242-5336
irahovbipc.com

4

TABLE OF CONTENTS

Introduction

.

Part I —React and Respond. Dealing With The Catastrophic Accident
Part II —Human Behavior and accident avoidance
Part III-- Litigation is on, now what?
Part IV
Part V

—

--

6

7
11
14

Employer Beware, are they your employee or not

18

Lets Prepare and Prevent from now on

22

Conclusion

26

5

INTRODUCTION
Catastrophe is a word that signifies devastation, loss of life, loss of property and
total chaos. We need look no further than to BP oil spill for an example of devastating
work site accidents. In the end, BP paid a heavy price, both financially and publically,
for lackluster safety programs. In this day of sensationalism in the media, catastrophic
worksite accidents always receive front page news. In this paper, we will be discussing
several aspects of the catastrophic case. First, once the accident takes place, how do
the lawyer and corporation respond in the initial hours, both internally and to the public.
Second, what human factors go into causing work site accidents and how does your
expert reconstructionist address the issue. Next, once suit is filed, how do the
corporation and the attorney strategically deal with thelawsuit ranging from liability
matters to employment issues. Finally, we will discuss what corporations can do to
avoid the catastrophic work site accident by applying internal safety measures.
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PART I
Initial Response to Worksite Accidents

“Every day in America, 13 people go to work and never come home. Every year
in America, nearly 4 million people suffer workplace injury from which some may never
1 In the last five years, nearly 20,000 workers have died on the job.
recover.”
2 Nearly
2,500 OSHA recordable accidents occur each and every workday. The construction
industry routinely leads all other industries in the total number of deaths per year.
In 2011, 774 construction workers died on the job. The leading causes of worker
deaths on construction sites are: (1) falls; (2) electrocution; (3) being struck by an
object; and (4) caught-in/between. These 4 causes represent 57% of total construction
worker deaths in 2011.
The National Institute of Health estimates the total cost of fatal and non-fatal
injuries in the construction industry alone were $1 1 .5 billion in 2002. The estimated
cost per fatality was nearly $4 million. Because of the prevalence of significant
accidents in the construction industry, it is imperative that each of us understand what to
tell our client when they call to request our assistance at a fatality or major incident on
their worksite.
I.

What to do before an accident occurs.

It is important to meet with the Risk Manager and Safety Committee of your
construction client in advance of an emergency to go over and understand their
Emergency Response Plan. Learn what role they need you to play so you avoid
situations at the site of an incident where no one is sure who is to do what. Working
through the Plan with your client, in advance of a loss, allows them to understand what
roles you are capable of serving for them so there is no confusion during a response.
See attached common Incident Investigation and Reporting Plan.
The Plan for a worksite injury should always begin with a 911 call, making sure
that all emergency responders necessary to handle the onsite incident are notified
immediately. Predesignated worksite management should attend to the injured worker
while emergency responders are on their way. All non-essential workers should be
1

2

Secretary of Labor, Hilda Soliz, Worker’s Memorial Day Speech, April 26, 2012
The Bureau of Labor, Statistics Census of Fatal Occupational Injuries

Costs of Occupational Injuries in Construction in the United States, published online April 20, 2007,
3
Geetha M. Waehrer, Ph.D., Xiuwen S. Dong, Dr. Ph., Ted Miller, Ph.D., Elizabeth Haile, MPH., and Yurong Men,
M.S.
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removed from the area. Secure an area around any continuing danger or hazard that
may result in continued danger to workers, particularly emergency responders. Once
the area is secured, key corporate personnel should be notified of the event. For any
significant accident or injury, legal counsel should be called to the scene to assist with
the investigation and OSHA visit, which will occur shortly. Next, your insurance carrier
should be notified and, if the situation merits, a Crisis Management Consultant should
be contacted, particularly in cases involving high media exposure.
In addition to being familiar with your client’s Emergency Response Plan, you
should have in your vehicle a “go bag” containing the following:
•
•
•
•
•
•
•
•
•
•
•
•
•

Camera equipment
Tape recorder
Tape measure
High visibility safety tape
Scissors
Scotch tape
Reflective vest
Hard hat
Ear protection
Safety glasses
Steel-toe boots with non-slip soles
Gloves
Large envelopes for securing
potential evidence

•
•
•
•

Report forms
Graph paper
Tablets of paper
Pens and pencils

II.

Work the Plan.

Once you arrive at the site, meet with the lead person on site in the company’s
work trailer. Often, media may already be on scene, or at least on their way. You want
all early conversations to be outside the reach of some of today’s powerful microphones
which can capture a whisper at 100 feet. Often, early information about what actually
happened is incorrect, either in whole or in part. Obtain an overview from your direct
contact and confirm that each early item on the Response Plan has been performed. If
the incident involved a fatality and the victim has not been removed from the scene,
work with emergency responders and law enforcement to agree upon a proper method
to cover the body. In this day of news delivery by helicopter, remember a blanket on the
ground does not create a good visual image. Consider placing a canopy over the area
to limit visibility. Remember, in most instances, the cameras are shooting before the
family has been notified. Once notified, most family members will watch the news to
see what is shown, as well as what is said about an incident. Remember to be sensitive
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to the grief which is felt by co-workers and witnesses, as well as the grief which will be
felt by the family, when going about your work
III.

Investigation.

Begin conducting the investigation as quickly as possible before site conditions
change, witnesses leave and equipment is moved. Choose a private place to talk,
typically the job trailer is the best place to perform interviews. In some instances, you
may not be the best person to conduct the interview, particularly if the issue is highly
technical. In that event, consider having someone with technical expertise from your
client company to participate in the interview. I am not a strong advocate of early
recorded statements. My preferred method is to take copious notes rather than obtain
the recorded statement. If I run across a witness who seems particularly capable of
providing a succinct recollection of what we believe to be the true account of the events,
I may record that witness’s statement, understanding that eventually any party in the
subsequentlitigation is going to be entitled to that recording. Be sure to ask each
witness about other possible witnesses to the event and who they believe was in the
best position to have seen everything that happened. It is importantto ask about the
movement of various equipment post-accident. It is not unusual for equipment involved
in an accident to be moved prior to emergency responders arriving. It is imperative that
you know exactly where the equipment was at the moment of the accident. Do not
assume the current location of that equipment is exactly where it was at the time of the
accident.
Take as many pictures as possible to document the scene and everything
relevant to the scene. However, be particularly attentive to not photographing any
conditions such as blood or emergency medical waste left at the scene following
removal of the victim. These items can be easily removed before taking your
photographs. A good rule of thumb is to not take any photograph you wouldn’t want
young children to see.
IV.

OSHA.

As with all fatalities, OSHA is required to be contacted within 8 hours of a fatality,
or for any injury to three or more workers requiring hospitalization. See OSHA
Subsection 1904.39(a). OSHA has a 24-hour fatality contact number at (800) 323OSHA. However, it is not uncommon for OSHA to hear about the incident through
media accounts and drive directly to the site. It is imperative you know what your
client’s position is with regard to warrantless OSHA investigations. See attached
company policy regarding warrantless searches.
Before OSHA investigators arrive, do a walk around the worksite to advise the
client of any observable conditions which may result in violations of various OSHA
standards so they may be immediately corrected. An OSHA investigator is not limited
to the site of the injury when coming upon the site to investigate an accident. It is not
unusual for an OSHA investigator to walk the entire site attempting to identify as many
citable conditions as possible so that later they will be in a position to negotiate the
ultimate fines and penalties if it comes to that. In this day and time, OSHA is more

9

aggressive in seeking criminal penalties than they have in years past. The attached
example of a company policy prohibiting warrantless search of employers’ premises
may provide criminal defense counsel with some ability to exclude discovered evidence
obtained by OSHA during its warrantless search should criminal charges later be filed
against your client and/or various officers of the corporation.
V.

Media.

Finally, once the scene has been secured, key witnesses have given their
statements, evidence and photographs have been taken, it is time to turn to the media
focus. If your client company has good relations with local media, you may want the
company spokesperson to be the onsite responder to media inquiry. Be careful about
delaying your response to the media because the media deals with deadlines.
Understand what deadlines they are under and advise them that you will get back to
them after you have had an opportunity to conduct a reasonable investigation, but that
you will clearly get back to them before their deadline. You do not want the media filling
in their own blanks because you didn’t have an opportunity to get back to them before
their deadline.When “on-mic,” you need to answer all questions as directly and as
completely as possible. Any attempt to misdirect or provide less than complete answers
will have you come off looking as though you are trying to hide something. If you don’t
know the answer to a question, tell them you don’t know. Don’t risk a guess. False
information can damage your credibility and the public’s perception of your ability to tell
the truth and convey accurate information. Tell the truth and avoid using “no comment”
as an answer. “No comment” gives the impression that you have something to hide.
Remember, when speaking to a reporter, never give off-the-record information as it
could come back to haunt you. Do not exaggerate the facts. Give the facts as you
know them and cite your own sources if necessary to create greater credibility.
Challenge any efforts the reporter might have to put words in your mouth. If you don’t,
you may end up appearing to agree with something you actually disagree with. Try to
avoid the “what if” questions and be prepared to lead the interview from problems and
negatives to positive points that you want to make. Be sure to get contact information
for the reporter so that you may contact them should you obtain additional information.
If the emergency or disaster is long term in nature, it is important to hold frequent
briefings or press conferences. These press conferences help fill the void the media
may experience during the early stages of an incident and satisfies their need to speak
with an authority or official about the situation.
Advise all employees to not speak to the press and to not give statements to
anyone. Remind them that the family may call asking for information. If that occurs,
give them the name of the person at the company who they can contact for more
detailed information.
For incidents that have great potential for harm to the company as a whole, I
strongly suggest the use of a Crisis Management Consultant to work with you and your
client to help develop a viable and consistent strategy to deal with the fallout.
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PART-Il
Why do they do that stupid stuff?
As both a biomedical and mechanical engineer with a background in ergonomics
and human factors issues, I am frequently involved in investigating and determining
from a scientific viewpoint the answer to the question “Why did they do that?” Many
times it is because the actions of individuals in a specific accident or incident seem to
be nearly incomprehensible. Other times, they justify their actions by blaming others.
This paper provides an overview of these two areas: 1) Examining some of the reasons
that people do things that in retrospect seem “stupid”, e.g. thoughtless, careless, or
even purposely dangerous, and 2) what are some of the reasons people may pursue a
case when it seems at face value to be frivolous, or perhaps their own fault. While many
or perhaps all of the motivations, assumptions, and circumstances that lead to accidents
(and potentially lawsuits) may be familiar, a periodic review and mindfulness with regard
to these issues can be helpful in preventing both the accidents and the following
repercussions.
The field of User Centered Design focuses on understanding how users interact
with a given product or environment and then optimizing that environment or product to
make it as desirable as possible, has produced numerous studies regarding user
behavior. Additionally, the Consumer Product Safety Commission (CPSC) and the
National Highway Traffic Safety Administration (NHTSA) have investigated and
analyzed the various behaviors that can lead to accidents and injuries, with a wide
range of products and vehicles. Of specific interest to the construction industry are
product related accidents involving power tools, falls, and accidents involving riding
construction equipment. A survey of the literature indicates a number of factors that
contribute to or cause many of these accidents For example:
•

A CPSC study
1 regarding “nail guns” indicated that about 15 percent of
occupational injuries involved guns that had been modified including removal or
modification of safety features on the device.
—

•

The same CPSC study on nail guns indicated that less than half of the
occupational injury victims remembered seeing warnings to wear eye protection,
to avoid pointing/depressing the trigger toward themselves or others, or to keep a
finger away from the trigger, etc.

•

Approximately 10 percent of those occupational users injured by nail guns in the
CPSC study were bystanders or helpers rather than the gun operators.

•

Another CPSC study
2 regarding stationary saw accidents revealed that at the
time of the injury, the saw did not have a safety switch in 78.7 percent of the
11

cases, and the saw blade was not protected by a blade guard in 65.7 percent of
the cases. In most cases, the blade guard was removed (75.0 percent) for
operational convenience.
•

The CPSC saw study also revealed that the operator was pushing the stock in
76.7 percent of the cases at the time of the injury, and a push stick was used in
35.6 percent of these cases.

Although these studies deal with specific injuries related to tools, they are
emblematic of the same behaviors that result in a catastrophic accident. These studies
and many others reveal some common assumptions and behaviors that are nearly
universal, including:
•
•
•
•
•
•
•
•
•
•

people assume that bad things will not happen to them
People are inattentive
People are easily distracted
Owners & employees become used to the way things are
Employees may not be properly trained
Facilities sometimes aren’t well maintained
People don’t always read directions, signs, etc.
Frequently, people take the path of least resistance
People are generally in a hurry
People may be careless

it is important to first recognize these common human behaviors and
assumptions, and then utilize the appropriate methods to design an environment that
reduces the associated risks as much as possible. Experience, as well as research,
indicates that there are a number of ways to accomplish this:
•

•

•

•
•
•
•

Training:lt may seem obvious and sometimes it may seem unnecessary, but training
your personnel is the best method for preventing and minimizing injury accident
potential. Training not only helps prevent accidents, a lack of training can lead to a
lawsuit.
Reinforcement and enforcement: After you’ve trained your personnel, make sure
that the training is reinforced, modeled by supervisors, and that the rules are
enforced.
Go through your worksite with “fresh eyes” Friends, family, colleagues, etc. can
provide a new view of the situation that aren’t in that environment on a regular
basis.
Do a hazard analysis go through your worksite and identify the potential
hazards. Then eliminate them.
Reward people for suggestions and improvements recognition is a great
motivator, as are rewards, even small ones
Management needs to set a good example & be supportive of safety actions
really do speak louder than words.
make sure the procedures are properly documented.
—

—

—

—
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•

•

•
•
•

Make sure you have thorough documentation of employee training and
instruction. Training logs, sign in sheets, etc. Should an accident occur, this will
provide the employer with some defense that they did train and the employee
acknowledged the training and understood it.
Provide clear warnings and instructions in the worksite where applicable, but
make them short and sweet and provide only the necessary information. Too
much detail or long and wordy warnings/instructions are often ignored also.
Make sure people have the right tool for the job and they know how to use it.
Make sure people have proper Personal Protective Equipment (PPE) and that it
is used accordingly.
Develop a thorough and well documented preventative maintenance (PM)
program.

Obviously, incorporating these measures does not ensure that the catastrophe
will not occur.
If it does, the accident reconstructionist should be called in
immediately to conduct a cause and origin evaluation before the scene is
contaminated. The expert should be capable of managing the size and scope of a
catastrophic accident and you may require additional expert to work hand in hand
with the reconstruction ist.
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PART- III
LITIGATION IS ON, NOW WHAT? DEFENDING
THE CATASTROPHIC WORKSITE ACCIDENT
Catastrophic work site accidents almost always result in severe injury and death.
The value of those claims will certainly reach into the millions creating a high risk/reward
situation for a company that may not even be at fault. The sue first, worry about facts,
mentality almost always results in a lawsuit, but what happens next? This section will
focus on successfully defending a lawsuit once it has been filed and you and/or your
client have been served with citation.
Initially, you as counsel must consider and address several issues. First, who are
you representing? If it is a public entity there may be statutory prerequisites which
warrant a jurisdictional challenge. For example, statutes may require plaintiff to provide
notice to a city within a certain time frame after the accident in order to allow suit to
proceed. Additionally, a public entity may be immune from suit due to property
ownership issues.
Additional considerations include venue challenges, identifying each defendants’
respective role in the project, identifying potential defendants, determining whether your
client provided specialized professional services which may trigger certain statutory
prerequisites to suit,
4 reviewing applicable contract documents to determine: (1)
potential indemnity and/or defense provisions running for or against your client, (2)
prerequisites to suit, (3) liquidation clauses, (4) forum selection provisions, (5)
arbitration and/or choice of law provisions, (6 )and potential OCIP, CCIP, workers’
compensation issues and/or other bars to recovery of plaintiff. A number of these
issues may not be fully developed until client interviews, investigations, and discovery
begin. However, it is important to begin exploring these issues at case inception to
adequately protect your client’s interests.
Client communication is imperative to successfully defend a lawsuit. Once an
appearance has been entered and investigations truly begin, you should be in constant
and constructive contact with your client to obtain relevant data. After reviewing
Plaintiff’s claims, send correspondence to the client initiating a litigation hold with
document retention. Request a list of all key fact witnesses and begin the interview and
investigation process with them. In many cases interviewing fact witnesses should be
followed up with a sworn statement memorializing the interview. However, be aware of
the state case law regarding discovery of witness statements. If the state allows
See e.g. TEX. Civ. PRAc. & REM. CODE
4

§ 150.002(a)(b) and (e).
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discovery of witness statements, it may be better to take copious notes of the interview
instead of a formal statement.
However, because litigation is a long process and an employee may choose to
move, or forget the details of an incident over time, formal statements may be
necessary. As such, you want a clear record of the facts. Conducting initial sworn
interviews in close proximity to the incident will help crystallize the facts and prevent
future inconsistencies.
With regard to issuing a litigation hold with document retention, it is essential to
emphasize preservation of evidence to your client and set out the ramifications when a
Court finds and/or believes destruction of evidence has occurred. Not all clients
understand that emails, hard drives, and other electronic data must be preserved in
addition to project documents, blueprints, schematics, manufacturer specifications and
so on.
5 Be upfront and clear in your admonishment to avoid future problems.
Furthermore, you should send a demand for document retention and preservation
notice to all parties and potential parties as they are identified. Finally, preservation of
physical evidence is key. Given the number of states permitting spoliation evidence or
instructions, you must instruct the client to preserve the machine, equipment or parts
that played a part in the accident. You do not want to be between a rock and hard place
before the defense ever begins because the client sold the equipment, fixed the
damage to the machine etc. Also, send a letter to the plaintiff’s attorney early on telling
them that an inspection of the evidence is being conducted and they are free to attend.
By doing this, you place the burden on the plaintiff to appear with an expert to avoid a
claim that they were barred from examining the evidence.
Construction site incidents typically involve a number of players including, but not
limited to, the premises owner, general contractor and any number of subcontractors.
Among the players, there are numerous insurance policies and provisions which may be
applicable to bar Plaintiff’s claims in whole or in part and/or serve to indemnify your
client. It is imperative to identify Plaintiff’s employer early on and determine whether
workers’ compensation benefits were obtained as a result of the incident. If so, a
number of creative defense strategies can be employed to limit and/or ameliorate
Plaintiff’s potential recovery depending upon your jurisdiction.
With regard to formal discovery, you, as counsel need to work with the client to
develop strategic discovery. For example, the use of contention interrogatories can be
used to obtain valuable information in advance of deposition. Counsel and client should
develop document request tailored to obtain the necessary information from
subcontractors and others that worked on the site or machinery. Due to the nature of
construction site incidents and number of parties, it is advisable to anticipate the need
for an agreed protective order and/or confidentiality agreement to protect propriety
information or that which is considered trade secret.
6

Fed. R. Civ. P. 26(a)(1)(A)(ii).
6
1
d. at26(c)(1).

15

Plaintiff’s medical records should be obtained as soon as possible. The purpose
is to provide your client with a exposure analysis as soon as possible. As corporations
tend to be self-insured it is important to provide the client with a baseline of potential
verdicts so they can set reserves. Make sure you incorporate a request for a HIPAA
authorization to obtain the records and begin ordering them as soon as plaintiff
identifies providers. Due to the Medicare, Medicaid & SCHIP Extension Act of 2007
(MMSEA), you must also make reasonable efforts to determine if the plaintiff is a
Medicare beneficiary who received Medicare benefits as a result of the incident forming
the basis of suit.
7 Communicate with your client regarding the importance of complying
with MMSEA legislation and potential impact of 8
noncompliance. Make sure you are
complying with the state rules regarding deposition practice. Some states prohibit a
party from simply sending a subpoena for documents. In Missouri, for example, a party
will be sanctioned if they do not schedule a deposition of the records custodian and
have the records produced at the deposition unless otherwise stipulated to by the
parties.
The expert phase of a case should actually begin at inception of the case. Far
too often the attorney waits well into the litigation before thinking about experts. You as
counsel should coordinate with the client, if possible, to locate an expert who has
particular experience with the machinery, process or equipment at issue. Additionally, it
is highly recommended that the attorney visit the company’s corporate headquarters or
processing plant, etc. to get first hand knowledge of the equipment, manufacturing
process and design issues relevant to the case.
At the conclusion of discovery summary judgment should be considered for more
reasons than just a favorable ruling. We all know that courts are generally reluctant to
grant dispositive motions. However, a client should consider the hidden benefits of filing
such a motion even if it is likely to be unsuccessful. Often times, the plaintiff will have to
file an affidavit of the plaintiff and or witness to counter the motion providing new and
unknown information that was not obtained in discovery. Second, the motion will force
plaintiff to lay out their defenses to your legal and factual case at trial. Although costly,
the trial attorney should consult with the client in advance to have agreement on
dispositive motion strategy.
The attorney should employ experts immediately and develop a defense strategy
so that the client can defend the case aggressively if liability does not exist. By knowing
the case early, the client has the ability to provide the public with a positive message,
protect the client’s goodwill; and inform a potential jury in the venue of the defense. In
the alternative, early knowledge of the case will allow the client to avoid unnecessary
litigation, exposure and media attention if the case should be settled.

See 42 U.S.C. § 1395(y)(b); U.S. v. Baxter Int’l, Inc., 345 F.3d 866, 875 (11th Cir. 2003); United States v. Harris,
7
No. 5:O8CV1O2; 2009 WL 891931 (N.D.W.Va March 26, 2009) (holding Medicare was entitled to recover from the
Plaintiffs attorney in a personal injury action).
See 42 U.S.C. § 1395(y)(b)(8)(E); § 1395y(b)(3)(A).
8
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Finally, it is strongly recommended that in catastrophic worksite accident
litigation, a mock trial be undertaken. Although costly, mock trials are invaluable in
providing trial counsel and client with an idea of what the jury is focused on. Many
times, the facts we deem important are not relevant to a jury deliberation. A mock trial
provides you and your client to modify or tighten the defense prior to submitting a case
to the real jury.
It is the trial counsel’s responsibility to aggressively investigate the case, develop
the facts, provide a defense strategy to the client and advise the client with a settlement
strategy early on. Failure to do so, more often than not leads to last minute changes in
facts, settlement strategy and surprises.
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Part- IV
WHO ARE THESE PEOPLE AND WHERE DID THEY COME FROM?
EMPLOYEE v. INDEPENDENT CONTRACTOR
As a practical matter, the determination regarding whether a person responsible
for an accident is an employee or independent contractor is one of the first and
essential steps in establishing whether a party is liable. These issues need to be sorted
out quickly and as early in the investigation as possible. As a general rule, an employer
will be vicariously liable for the acts of its employees while acting in the scope of
employment. There are defenses available to the acts of independent contractors, for
whom an employer may not be liable.
9 However, these defenses are subject to certain
exceptions, which fall into three general categories, fall into three broad categories:
10
1. Negligent hiring, training, and supervision.
2. Non-delegable duties owed to the public or the plaintiff under the particular
circumstances.
3. Inherently dangerous work.
Perhaps one of the issues of greatest attention to state and federal government
entities since the economic downturn is the classification of employees versus
independent contractors.
11 The context of the question is essential because the
definition of an employee under state unemployment statutes under which there is a
presumption of employment
12 is different than the IRS control test.
13 This distinction is
important because the common law test for liability will likely be less restrictive than the
unemployment test, with the court’s attention focused on whether an employer has the
right to control the acts of its employee and whether the employee’s actions are for the
benefit of the employer.
Depending upon the situation, a determination that the individual is an employee
may be a benefit and a curse. As stated above, an employer will likely be vicariously
liable for the acts of its employees in the scope of employment. However, if injuries are
involved, the injured employee(s) may find their exclusive remedy under the state’s
workers compensation law, subject to limited exceptions as may be applicable both to

9
R
estatement (Second) of Torts, section 409 (1965).
‘°Id. at Comment b.
“See, e.g.,The DOL Misclassification Initiative, http://www.dol.gov/whd/workers/misclassification.
See, e.g., Code of Maryland Regulations, Section 09.32.01.18.
2
‘
SeeEmployer ‘s Supplemental Tax Guide, http://www.irs.gov/pub/irs-pdf’plSa.pdf.
3
‘
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14 Many states, but not all, also provide for immunity for suit
employers and employees.
15
by fellow or co-employees.
Statutory Employer and Workers Compensation
To address concerns regarding uninsured subcontractors, state statutes define
statutory employers and eligibility for coverage under the statutory employer’s workers
compensation insurer. If a worker fits within the definition, the principal contractor will
16
be liable to provide benefits to the worker.
A statutory employer is determined by the following test:
17
(1) a principal contractor
(2) who has contracted to perform work
(3) which is a part of his trade, business or occupation; and
who has contracted with any other party as a subcontractor for the execution
by or under the subcontractor of the whole or any part of such work.
Statutory employers, like employers, are immune from common law suit by the statutory
employee whether or not they pay benefits.
18
Negligent hiring, supervision, training, and retention issues
In any accident, it is likely that attention will ultimately be focused on the actions
of the employer, which is more likely to have the deep pockets to pay any judgment that
might be entered. The typical issues involve negligent hiring, supervision, training and
retention. To establish a claim, the following elements must be proven:
(1)

an employment relationship;

(2)

an incompetent or otherwise unfit employee for the job whose
incompetence or lack of fitness for the job posed an unreasonable and
foreseeable threat to the public;

(3)

actual or constructive knowledge of the employee’s incompetence or lack
of fitness;

(4)

proximate cause by employee causing the plaintiff’s injuries; and

See, e.g., The Maryland Workers’ Compensation Act, MD. CODE ANN., LAB. & EMPL.
14

§ 9-10 1 et

seq.
Maryland law does not provide for this protection, MD. CODE ANN., LAB. & EMPL. §9-509(a).
15
See, e.g., MD. CODE ANN., LAB. & EMPL. §9-508.
16
‘
S
7
ee Honaker v. WC. & AN. Miller Dev. Co., 278 Md. 453, 460, 365 A.2d 287, 291 (1976).
1d.
8
‘
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(5)

the employer’s negligence in retaining or supervising the employee as a
proximate cause of the plaintiffs injuries.
19

In the event of an accident, employers should review and retain the involved
employee’s complete personnel file, including any background materials that might have
been generated during the employment process. In addition, all evidence of onboarding
activities, including receipt of the employer’s personnel manual, safety manual, training
certifications, and related documents should be collected and retained.
Depending upon the circumstances and job sites, there may be daily safety
briefings for all employees and training for new employees that is documented locally at
the job site. These records should also be retained. To ensure that a complete list of
all potential witnesses is created and/or maintained, payroll records for the job should
be secured and any sign in sheets at the site should be retained as well.
Controlling the Message
Depending upon the extent of the accident, employers may want to give thought
to hiring a media consultant to manage the message and train corporate
representatives to present it appropriately. As the BP disaster in the Gulf has
demonstrated, corporate executives may not be prepared to address the media
effectively, causing further loss of goodwill for the company.
° A media consultant can
2
assist in preparing a clear, coherent message for the company to present that both
appropriately and effectively addresses media concerns.
In today’s information age, where it is likely that photographs and videos will be
published on the internet within minutes or even seconds of an accident, it is more
important than ever to consider having a social media policy in place to address
workplace accidents and employee communications relating to them. While it would
seem expedient to simply prohibit employee communications in their entirety, the torrent
of activity from the National Labor Relations Board would militate otherwise.
21 The
NLRB has been active in regulating employer policies on social media, finding that most
of the policies that it has reviewed violate Section 7 of the National Labor Relations Act
providing for protected concerted activities by employees.
22 To the extent that the
employee’s communications can be deemed to be for the employees’ mutual aid and
benefit, including communications that could be unflattering to management as it relates
the accident, the communications may be protected under the Act. For this reason, the
time to craft a social media policy is advance of any accident.
‘
S
9
ee Henley v. Prince George’s County, 60 Md. App. 24, 479 A.2d 1375 (1985), aff’d in part and rev ‘din part, 305
Md. 320, 503 A.2d 1333 (1986).
20

BP’s CEO Tony Hayward was quoted to say, “I want my life back,” as the spill was yet to be contained.
21 Office of the General Counsel, Memorandum OM-11-74 (August 18, 20H); Office of the General Counsel,
See
Memorandum OM 12-3 1 (January 24, 2012); and Office of General Counsel Memorandum OM-1i-59 (May 30,
2012)
1d.
22
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Termination Decisions
Perhaps the most difficult decision revolves around whether to terminate an
employee determined to be responsible for the accident. The decisions may be
mandated by the circumstances of some accidents. However, for those situations
involving good faith errors in judgment or simple negligence, the decision may not be so
straightforward. There are competing interests in these situations, including whether it
is best to retain the employee to ensure cooperation versus whether to terminate and
risk altered recollection or ill will.
In the event of termination, consideration needs to be given to whether the
termination itself will give rise to liability, being tantamount to an admission that the
employee is responsible and the employer thereby vicariously liable. If the employee
was outside the scope of employment or violating employer policies, it will be essential
that this be documented in order to set up a defense to liability. As with any
employment decision, documentation supporting the action is essential.
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PART-V
PREPARE AND PREVENT! DEVELOPING SAFETY STANDARDS
BEFORE ITS TOO LATE.
Almost all catastrophic accidents can be traced to lack of institutional control and
oversight. Take the BP oil spill for instance. The accident was not the result of a lack of
safety mechanisms in place for the workers on the oil rigs. Instead the failure was on a
grand scale. According Daniel Horowitz, a safety board managing director stated in an
interview with the Associated Press, that BP held looser safety standards to oil rigs that
were contracted out than it did its own facilities. He further stated that BP failed to
conduct comprehensive and effective hazard evaluations of the catastrophic accident
risks.He concluded by saying thatthat BP “focused on financial risks, not process safety
risks.” As a result, BP just agreed to pay $4.5 billion in fines for their failures. This does
not include the prior death settlements, and ongoing personal injury litigation.
In today’s litigious society corporations and companies must be mindful that the
time and cost of initial aggressive safety programs and analysis are of monumental
importance. As was evidenced by the BP oil spill, institution of comprehensive safety
programs may be what prevents the loss of life, a public relations nightmare and cost of
litigation.
Step 1. Identifying hazards and those at risk
Due to the advancement in technology, we can no longer simply identify the
worker as the problem and how they expose themselves to dangers. It is now
imperative that companies take aggressive and affirmative review of the systems of the
facility, operations, machinery etc. Focus should be placed on potential existing design
flaws and prior minor events that may be a precursor to a catastrophic event.Normally,
there is always a minor flaw, issue or weakness in the system that forewarns of a real
disaster.
Safety programs should be an emphasis of upper management, be of
organizational importance and evaluated regularly. The frequency of such evaluations
depends on several factors, including, but not limited to: (1) the age of the facility: (2)
age of the equipment; (3) modifications or improvements to the facility; (4) the number
of minor events that may suggest future serious occurrences; (5) the number and
frequency of maintenance issues in the system; and (6) complaints, comments or
concerns from workers, safety personnel and engineers regarding potential problem
areas.
Companies must look beyond the minor incident to determine if there is a bigger
issue to address. For example, has the company found hazards where management did
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not know there was potential for their development, have accidents or near-misses
occurred because of hidden hazards; have hazards been discovered in the design of
new facilities, equipment, materials, and processes after use has begun; and have
accidents or near-misses occurred when two or more failures in the hazard control
system occurred at the same time. U.S. Department of Labor, OSHA Office of Training
and Education. May 1996.
The old saying,” those who ignore the past are doomed to repeat it” is true when
it comes to a company’s approach to aggressive proactive safety management.
Step 2. Evaluating and Planning for a catastrophic accident
There is not one single approach that companies use to develop a safety plan.
Regardless of the approach, the company must have a strategic plan and follow it.
System-Based Approach:.
Under this planning mechanism, the company looks for the faulty systems within
aplant, machinery, or processing system which often is the source of the error. The
model makes the assumption that workers will make errors and focuses on improving
working conditions. Under this model incidents are looked upon as the result of system
factors which permit unsafe behavior by individuals and teams. For example, safety
systems may be well designed and documented but never enforced due to a lax cultural
environment. Under the System Based model, the workers are seen as the final layer of
defense, not the first line. By focusing on the physical structures, systems and
operation, the company does not fall into the trap that all accidents are the result of
employee error.Fatalitv Prevention in the Workplace Forum;Effective Risk Assessment
MethodoloqiesSponsored bylndiana University of Pennsylvania Safety Sciences
Department in cooperation withAlcoa Foundation. 2012.
Hazard-Based Approach:
This strategy begins with the reviewing the hazardous characteristics of the
materials, environment, or worksite.A job hazard analysis is a technique that focuses on
the job tasks as a way to identify hazards before they occur.lt focuses on the
relationship between the worker, the task, the tools, and the work environment.U.S.
Department of Labor Occupational Safety and Health Administration, OSHA 3071
(2002) (Revised). From there, the company considers the possible activities that may
affect the materials, environment and worksite and then looks at the potential
consequences. However, use of a hazard based approach requires the following; 1.
Involving of your employees in analyzing potential risks of the job duties;
2.
Reviewingthe accident history of the job; 3. Conducting a preliminary job review to
discuss and look for hazards that pose immediate risk of death or injury4. Listing,
ranking, and setting priorities for hazardous jobs and:5. Having an outline of the steps or
tasks for each job. .U.S. Department of Labor Occupational Safety and Health

23

Administration, OSHA 3071 (2002) (Revised). A portion of section 3071 is attached as
Appendix D.
Behavior-Based approach:
Using this method, requires the following:
1. Identifying safety-related behaviors that are critical to excellent performance;
2. Gathering data on workgroup safety excellence;
3. Providing ongoing, two-way performance feedback;
4. Removing system barriers to continuous improvement
A behavioral based approach is based more on data, studies and less on internal
analysis. Additionally, employees periodically observe one other and then provide
appropriate one-on-one coaching feedback regarding safety-related behaviors. A
company benefits from this approach in that the safety mechanisms have a sustained
life as opposed to a brief impact and it also empowers the employees to be involved,
use teamwork for the benefit of all, and increases communication. The potential pitfall of
this approach, however, are that it may weaken the importance of eliminating hazards
and controlling risks in workplaces.
The Human Reliability Analysis
Under this approach,the objective is to look at human behavior to determine (1)
how do you takeinto account the human factor and (2), how do you evaluate the method
used to prevent the conduct.
To implement the Human Reliability Analysis requires a
23
four step process..
Step No 1: Breakdown of the workplace in the areas, processes or classes of persons. For
example, divide the workplace into sectors of the company or jobs within the department.
Another example is segment the company into different work processes within the company
(storage, packaging or storage). Finally, the company can be broken into occupational groups
or individuals. 24
Step No 2:Once you have established the groups, you them must identify the activities, the
types of equipment used and/or the hazardous substances that are part of the job duties.
Step No 3:From there the employer and/or corporationldentification of the hazards and
stressors that are related to the job.

23 OF A MODEL FOR THE IMPROVEMENT OF SAFETY INTHE WORK PLACE THROUGH THE
DEVELOPMENT
ANALYTIC NETWORK PROcESS;Fabio De FeliceDepartment of Industrial EngineeringUniversity of Cassino, Italy
and AntonellaPetrilloDepartment of Industrial EngineeringUniversity of Cassino, Italy, page 5 Proceedings of the
International Symposium on the Analytic Hierarchy Process 2009
24

Id. p. 7

24

Step No 4:Finally, the process requires an analysis of the actions of the job that are unsafe and
adopt necessary measures to decrease humanerror.
25

Only after applying the four step process can the company determine if they can remove the
hazard, use safety devices to protect against the hazard or if changes in training, work time or
educational changes could make the action more safe. 26
Regardless of the approach that is implemented, it is of great importance that outside
counsel be aware and knowledgeable of the company’s safety program. Depending on
the approach used, counsel will need to tailor the defense of the case around the
program in order to show just how conscientious the company is. Given that most
plaintiff attorneys attack the safety program, defense counsel should use the program
as offensive piece of evidence in the defense of the case. Additionally, counsel will need
to identify the members of the safety program that are best capable of articulating the
safety program in simple, plain but effect terms.
Finally, proactively use all
documentation showing regular, ongoing safety measures that were taking place at the
time of the incident.

25
26

Id. p. 7
Id. p. 7
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CONCLUSION
Not all accident can be avoided. Human error can, and will, always play a part in
causing catastrophic worksite accident. However, it is not always the worker. As we
have seen in this paper, the corporate culture plays a large role in how safety is treated
at the company. Overall, the company must plan for and assume that some accident
will occur. By preparing for the accident, the company should be able to deal with the
initial investigation, the public relations issues that follow and ultimately the lawsuit. The
BP oil disaster was the result of corporate conduct years before. It could have, and
should have, been avoided. By applying the principles set forth in this paper, a
company may never face the question “how did this happen?”
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Appendix C

Job Hazard Analysis
U.S. Department of Labor
Occupational Safety and Health Administration
OSHA 3071
2002 (Revised)

Job Hazard Analysis
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Who needs to read this booklet?
This booklet is for employers, foremen, and supervisors,
but we encourage employees to use the information as
well to analyze their own jobs and recognize workplace
hazards so they can report them to you. it explains what
ajob hazard analysis is and offers guidelines to help you
conduct your own step-by-step analysis.

What is a hazard?
A hazard is the potential for harm. In practical terms,
a hazard often is associated with a condition or activity that,
if left uncontrolled, can result in an injury or illness. See
Appendix 2 for a list of common hazards and descriptions.
Identifying hazards and eliminating or controlling them as
early as possible will help prevent injuries and illnesses.

What is a job hazard analysis?
Ajob hazard analysis is a technique that focuses on
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job tasks as a way to identify hazards before they occur.
It focuses on the relationship between the worker, the task,
the tools, and the work environment. Ideally, after you
identify uncontrolled hazards, you will take steps to
eliminate or reduce them to an acceptable risk level.
2

Why is job hazard analysis important?
Many workers are injured and killed at the workplace
every day in the United States. Safety and health can add
value to your business, your job, and your life. You can help
prevent workplace injuries and illnesses by looking at your
workplace operations, establishing proper job procedures,
and ensuring that all employees are trained properly.
One of the best ways to determine and establish proper
work procedures is to conduct ajob hazard analysis. Ajob
hazard analysis is one component of the larger commitment
of a safety and health management system. (See page 1 5
for more information on safety and health management

systems.)

What is the value of a job hazard analysis?
Supervisors can use the findings of ajob hazard analysis
to eliminate and prevent hazards in their workplaces.
This is likely to result in fewer worker injuries and illnesses;
safer, more effective work methods; reduced workers’
compensation costs; and increased worker productivity.
The analysis also can be a valuable tool for training new
employees in the steps required to perform their jobs safely.
For ajob hazard analysis to be effective, management
must demonstrate its commitment to safety and health and
follow through to correct any uncontrolled hazards identified.
Otherwise, management will lose credibility and employees
may hesitate to go to management when dangerous
conditions threaten them.
3

What jobs are appropriate
for a job hazard analysis?
A job hazard analysis can be conducted on many jobs in
your workplace. Priority should go to the following types
ofjobs:
• Jobs with the highest injury or illness rates;
Jobs with the potential to cause severe or disabling
injuries or illness, even if there is no history of previous
accidents;
• Jobs in which one simple human error could lead to a
severe accident or injury;
• Jobs that are new to your operation or have undergone
changes in processes and procedures; and
• Jobs complex enough to require written instructions.
4

Where do I begin?
28

1. Involve your employees. It is very important to
involve your employees in the hazard analysis process.
They have a unique understanding of the job, and this
knowledge is invaluable for finding hazards. Involving
employees will help minimize oversights, ensure a
quality analysis, and get workers to “buy in” to the
solutions because they will share ownership in their
safety and health program.
2. Review your accident history. Review with your
employees your worksite’s history of accidents and
occupational illnesses that needed treatment, losses
that required repair or replacement, and any “near
misses” —events in which an accident or loss did not
occur,
but could have. These events are indicators that the
existing hazard controls (if any) may not be adequate
and deserve more scrutiny.
3. Conduct a preliminary job review. Discuss with
your employees the hazards they know exist in their
current work and surroundings. Brainstorm with them
for ideas to eliminate or control those hazards.
If any hazards exist that pose an immediate danger
to an employee’s life or health, take immediate
action to protect the worker. Any problems that can
be corrected easily should be corrected as soon as
possible. Do not wait to complete your job hazard analysis.
This will demonstrate your commitment to safety and
health and enable you to focus on the hazards and
jobs that need more study because of their complexity.
For those hazards determined to present unacceptable
risks, evaluate types of hazard controls. More information
about hazard controls is found in Appendix 1.
5
4. List, rank, and set priorities for hazardous jobs.
List jobs with hazards that present unacceptable risks,
based on those most likely to occur and with the most
severe consequences. These jobs should be your first
priority for analysis.
5. Outline the steps or tasks. Nearly every job can be
broken down into job tasks or steps. When beginning
ajob hazard analysis, watch the employee perform the
job and list each step as the worker takes it. Be sure
to record enough information to describe each job
action without getting overly detailed. Avoid making
the breakdown of steps so detailed that it becomes
unnecessarily long or so broad that it does not include
basic steps. You may find it valuable to get input from
other workers who have performed the same job.
Later, review the job steps with the employee to make
sure you have not omitted something. Point out that
you are evaluating the job itself not the employee’s job
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performance. Include the employee in all phases of
the analysis—frorn reviewing the job steps and
procedures to discussing uncontrolled hazards and
recommended solutions.
Sometimes, in conducting ajob hazard analysis,
it may be helpful to photograph or videotape the
worker performing the job. These visual records can
be handy references when doing a more detailed
analysis of the work.
6

How do I identify workplace hazards?
Ajob hazard analysis is an exercise in detective work. Your
goal is to discover the following:
• What can go wrong?
• What are the consequences?
• How could it arise?
• What are other contributing factors?
• How likely is it that the hazard will occur?
To make your job hazard analysis useful, document
the answers to these questions in a consistent manner.
Describing a hazard in this way helps to ensure that your
efforts to eliminate the hazard and implement hazard controls
help target the most important contributors to the hazard.
Good hazard scenarios describe:
• Where it is happening (environment),
• Who or what it is happening to (exposure),
• What precipitates the hazard (trigger),
• The outcome that would occur should it happen
(consequence), and
• Any other contributing factors.
A sample form found in Appendix 3 helps you organize
your information to provide these details.
Rarely is a hazard a simple case of one singular cause
resulting in one singular effect. More frequently, many
7
contributing factors tend to line up in a certain way to create
the hazard. Here is an example of a hazard scenario:
In the metal shop (environment), while clearing a
snag (trigger), a worker’s hand (exposure) comes
into contact with a rotating pulley. It pulls his
hand into the machine and severs his fingers
(consequences) quickly.
To perform ajob hazard analysis, you would ask:
• What can go wrong? The worker’s hand could come
into contact with a rotating object that “catches” it and
pulls it into the machine.
• What are the consequences? The worker could
receive a severe injury and lose fingers and hands.
• How could it happen? The accident could happen as
a result of the worker trying to clear a snag during
operations or as part of a maintenance activity while the
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pulley is operating. Obviously, this hazard scenario
could not occur
if the pulley is not rotating.
• What are other contributing factors? This hazard
occurs very quickly. It does not give the worker much
opportunity to recover or prevent it once his hand comes
into contact with the pulley. This is an important factor,
because it helps you determine the severity and
likelihood of an accident when selecting appropriate
hazard controls. Unfortunately, experience has shown
that training is not very effective in hazard control when
triggering events happen quickly because humans can
react only so quickly.
8
• How likely is it that the hazard will occur? This
determination requires some judgment. If there have
been “near-misses” or actual cases, then the likelihood
of a recurrence would be considered high. If the
pulley is exposed and easily accessible, that also is a
consideration. In the example, the likelihood that the
hazard will occur is high because there is no guard
preventing contact, and the operation is performed
while the machine is running. By following the steps
in this example, you can organize your hazard
analysis activities.
The examples that follow show how ajob hazard analysis
can be used to identify the existing or potential hazards for
each basic step involved in grinding iron castings.

Grinding Iron Castings: Job Steps
Step 1. Reach into metal box to right of machine,
grasp casting, and carry to wheel.
Step 2. Push casting against wheel to grind off burr.
Step 3. Place finished casting in box to left of machine.
9

Example Job Hazard Analysis Form
Job Location: Analyst: Date:
Metal Shop Joe Safety
Task Description: Worker reaches into metal box to the
right of the machine, grasps a 15-pound casting and
carries it to grinding wheel. Worker grinds 20 to 30
castings per hour.
Hazard Description: Picking up a casting, the employee
could drop it onto his foot. The casting’s weight and height
could seriously injure the worker’s foot or toes.
Hazard Controls:
1. Remove castings from the box and place them on a
table next to the grinder.
2. Wear steel-toe shoes with arch protection.
3. Change protective gloves that allow a better grip.
4. Use a device to pick up castings.
10
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Job Location: Analyst: Date:
Metal Shop Joe Safety
Task Description: Worker reaches into metal box to the
right of the machine, grasps a 15-pound casting and
carries it to grinding wheel. Worker grinds 20 to 30
castings per hour.
Hazard Description: Castings have sharp burrs and
edges that can cause severe lacerations.
Hazard Controls:
1. Use a device such as a clamp to pick up castings.
2. Wear cut-resistant gloves that allow a good grip and fit
tightly to minimize the chance that they will get caught
in grinding wheel.
11
Job Location: Analyst: Date:
Metal Shop Joe Safety
Task Description: Worker reaches into metal box to the
right of the machine, grasps a 15-pound casting and
carries it to grinding wheel. Worker grinds 20 to 30
castings per hour.
Hazard Description: Reaching, twisting, and lifting
1 5-pound castings from the floor could result in a muscle
strain to the lower back.
Hazard Controls:
1. Move castings from the ground and place them closer
to the work zone to minimize lifting. Ideally, place them
at waist height or on an adjustable platform or pallet.
2. Train workers not to twist while lifting and reconfigure
work stations to minimize twisting during lifts.
Repeat similar forms
for each job step.
12

How do I correct or prevent hazards?
After reviewing your list of hazards with the employee,
consider what control methods will eliminate or reduce them.
For more information on hazard control measures, see Appendix
1. The most effective controls are engineering controls that
physically change a machine or work environment to prevent
employee exposure to the hazard. The more reliable or less
likely a hazard control can be circumvented, the better. if this
is not feasible, administrative controls may be appropriate.
This may involve changing how employees do their jobs.
Discuss your recommendations with all employees who
perform the job and consider their responses carefully.
If you plan to introduce new or modified job procedures,
be sure they understand what they are required to do
and the reasons for the changes.

What else do I need to know before
starting a job hazard analysis?
The job procedures discussed in this booklet are for

32

illustration only and do not necessarily include all the
steps, hazards, and protections that apply to your industry.
When conducting your own job safety analysis, be sure to
consult the Occupational Safety and Health Administration
standards for your industry. Compliance with these
standards is mandatory, and by incorporating their
requirements in your job hazard analysis. you can be
sure that your health and safety program meets federal
standards. OS HA standards, regulations, and technical
information are available online at www.osha.gov.
13

Twenty-four states and two territories operate their
own OSHA-approved safety and health programs and may
have standards that differ slightly from federal requirements.
Employers in those states should check with the appropriate
state agency for more information. A list of applicable states
and territories and contact information is provided on page 32.

Why should I review my job hazard analysis?
Periodically reviewing your job hazard analysis ensures
that it remains current and continues to help reduce
workplace accidents and injuries. Even if the job has not
changed, it is possible that during the review process you will
identify hazards that were not identified in the initial analysis.
It is particularly important to review your job hazard
analysis if an illness or injury occurs on a specific job.
Based on the circumstances, you may determine that you
need to change the job procedure to prevent similar incidents
in the future. If an employee’s failure to follow proper job
procedures results in a “close call,” discuss the situation
with all employees who perform the job and remind them
of proper procedures. Anytime you revise ajob hazard
analysis, it is important to train all employees affected by
the changes in the new job methods, procedures, or
protective measures adopted.
14

When is it appropriate to hire a professional
to conduct a job hazard analysis?
If your employees are involved in many different or
complex processes, you need professional help conducting
your job hazard analyses. Sources of help include your
insurance company, the local fire department, and private
consultants with safety and health expertise. In addition,
OSHA offers assistance through its regional and area offices
and consultation services. Contact numbers are listed at the
back of this publication.
Even when you receive outside help, it is important that
you and your employees remain involved in the process
of identifying and correcting hazards because you are on
the worksite every day and most likely to encounter these
hazards. New circumstances and a recombination of existing
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circumstances may cause old hazards to reappear and new
hazards to appear. In addition, you and your employees
must be ready and able to implement whatever hazard
elimination or control measures a professional consultant
recommends.
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Who Are Today’s Jurors and How bo You
Reach Them?
by Sonya Hamlin
The courtroom is quiet. The jury sits up a little, attentively,
expectantly, as the judge says. You may proceed, counseL’
You move into position to begin your opening statement.
A familiar picture, yes? Not much has changed over the years in
terms of format or process except one thing.
The jury...
And it has changed in more serious ways than you realize.
Sure, juries have always been changing, based on what’s happening in
their world. But we now face jurors who present three new major challenges:
challenges to how you communicate with them and how they’ll filter what
they hear from you.
--

What Challenges?
• Technology’s Effect on Talking and Listening: Today’s jurorslike all of us—are Googlers, e-mail/texters and PlF-users. They are pro
active, solo, silent. visva/ communicator. used to getting information easily
and instantly. But you’re still required to present your case by ta/king and
explaining to people with a 1 minute attention span! What can make them
listen now?
• The Generation Gaps: Seniors, Boomers, GenX and GenY are all
on separate tracks, whose judgments are based on vastly different goals,
motives, life experiences and belief systems. Many are in direct opposition
to each other, yet they all sit together, in one jury box... How to reach them
all and find common denominators for your arguments?
• Today’s Multicultural Juries: Coming from different
countries, with utterly different forms of government, life styles and
concepts, they’re basically unfamiliar with how the U.S. operates. Our
version of individual freedoms, of citizen’s rights and responsibilities, of how
business and government work and especially what jury service is all about
are all foreign to them. So what else do you need to fill in and explain for
—

—

-

them? What contexts and grounding do you need to give them so they can
hear and judge from a solid base of understanding and information, not just
from prejudice or lack of knowledge?
See how each of the above issues challenges you to rethink past
litigation tactics?
• To question how you tell your story and what else you now need
to consider as you plan?
• To discover new approaches to what you say, and how you say
it?
These all need to be revisited and rethought in light of who’s sitting
on your jury now.
Note from Sonya: What follows is a short adaptation and outline of
just one chapter
generational bifferences
from Wow What Makes
Juries Listen” Technologys effects and Multi-cultural Jury issues as well as
how to create new approaches to the whole trial process from voir dire
through making your messages visual to openings, threct and cross, making
experts truly effective and closmg argument all these are examined and
presented in the rest of the book
For this article, let me just focus on just one of the above listed
obstacles
todayS’ generational differences. Here are some highlights
about an issue that’ non-plussitig most people, not just in the courtroom, but
in the workplace, and at home, too.
—

—

—

—

Generational bifferences
(From Chapter 2)
Just to get the designations clear, here’s how the generations are
divided according to the 2000 census:
•
Seniors: Born before 1943;
•
Baby Boomers: Born between 1943 and 1962;
•
Generation Xers: Born 1963 to 1977
•
Generation Yers: Born 1978 to 1997 (sometimes called
Mu lenials)
To know why understanding the gaps between them is so important,
here’s what your jury pool population looks like now:

______________

Senior, Boo mer,Ge

Population

*

100
80

Eii Seniors

60
40

• Boom ers
::GenX

20

•GenY

0
Population (in millions)
*

*

*

*

bifferences in Background and Belief Systems
In order to understand how jurors will judge your case, you need to
able to predict how their differing life experiences, belief systems and
expectations will affect their attitudes arid standards arid how they’ll think
about the issues in your case. What do they know and think about:
• relationships
• social mores
• institutions
• families
• social responsibility
• work
• marriage
• money
• racial and ethnic differences
• careers
• the establishment
• sex
• learning/getting information
• entertainment
• whom/ what to believe in
• whom to trust

What are the differences and how come? Let’s start with a big one
that’s had a lasting effect on separating the generations from each other.

Historically. How the Family Has Changed: Early experiences
influence basic belief systems
Seniors
•
•
•
•
•
•

Traditional 2 parent nuclear family
Stable, social norms
Establishment and work situations predictable
Expectations of what life offers! work and role norms
Effects of World War II
Women’s roles

Boomers
•
•
•
•
•

Nuclear family still exists, but more forces are at work
Hippies, flower-children, peaceniks breaking away from
the norms
Start of questioning authority and establishment
What effects did civil rights movement; women’s
movement; women entering workforce have
Goals begin to differ from Seniors
—

Gen X and Y
1960: 88 Z of all children grew up in a traditional
two-parent household
1988: 60 Z of all children grew up in a traditional
two-parent household.
1997: More than 50 Z of all children lived in a one-parent
household for at least 2 years.
Result of these major changes on Gen X and Y?
•
•

Trust in predictable establishment structure gone
“bevelop self-reliance; improvise; create your own
standards”- Gen X

•
•
•
•
•

Gen V replaces family with friends and peers as basic
structure
Different expectations/demands of work and career
from previous generations
More open to change; many different life styles
Women more heavily into work force and careers; make
different choices than Boomers
Major differences between Gen X and Y

As reported in the Wa/I Street Journal when Gen X first entered
the work force; “9en X has a mistrust of authority and a contempt for
ambition.” Think how you or your witnesses will reach and explain to Gen X
jurors what you assumed were common, basic principles and goals.
6en Y, the new majority, has moved off even further. Gen Y is
described as working around authority. According to an article in fast
Company; “Scenes from the Culture Clash,” [they are also known as]
“generation why’ because they never stop questioning the status quo... [and
are] fearless and blunt.”

biffering Views of the Establishment
Something you need to be very concerned about since it also
represents how they view the law and most of the issues you’ll be dealing
with in your trials. Here the changes deal with:
•
•
•

what’s credible to each group
whom do they each trust, and why
their experience with the establishment and how that’s
changed from generation to generation
• what each generation expects from the established
structure of our society and the people in power
• Gen X and especially Gen Y now live in a time first in the
history of the species when the youngsters know more
than the elders. Although it’s only about technology, they
assume the elders know nothing.
• fespect for who’s knowledgeable -old v. young -reversed
—

—

Let’s turn to another very important series of communication issues;
how does each generation approach learning and listening? From whom or
from what do they expect to learn? How much time and effort do they
expect it to take? What captures and holds their attention now?

Generational bifferences in Getting Information
In an effort to understand what else you need to add or subtract in
order to get and keep your jurors’ attention while you speak hard facts, just
consider how people get their daily news
the major non-fiction they’re
requited to absorb daily. Do they listen to anyone or read?
How pro-active people are now in getting their information. And the
generations differ very much in what they’ll listen to, whom they’ll learn
from, what they consider credible, what else they need to stay tuned etc.
• TV edits news down to short bursts and people listen in their
homes, with great distractions, creating habits of short bursts of
attention.
• Information now is primarily visual, therefore people can get it
independently, with no need for interpreters or voice-overs.
• Gen X, and especially Gen Y’s, ability to find information out for
themselves and their impatience and their need to control howand
when they get information affects your role in court
• The major video-gaming generation (Gen Y) learns on its own.
—

How Each group Handles Time Commitment to Learning
Aside from the effects of our current attention span of 1 minutes,
comes this information about how much effort and time people expect
getting new information should take. This is a major issue for you... Let’s
take a look back to see the comparison and where the differences arise.
In their school years, Seniors and Boomers had to go where the
information was in a library. What was familiar to them?
—

__________ii iINIjiN___________________________________________

.
Seniors

Boomers

Leave for the library
Arrive and look up subjects!
authors in card catalogue
Look for books in the stacks

Q

Choose based on content
and author’s style
Check out book(s) and
leave library
Arrive home and begin
research and report

boing this took two hours and fifteen minutes in real time.
This means that Seniors and older Boomers could still expect learning
to take time. That their first reaction to getting specialized (i.e., courtroom)
learning
unlike the nightly news or entertainment
means they need to
focus and put out some effort.
—

—

—

Younger Boomers, Gen X and &en Y
For these groups, especially Gen Y, they think libraries are great
places to meet the opposite sex. They’re also used as a choice environment
for studying because they feel quiet and focused there.
Research from books? These groups learned that information is right
at hand with their lap-tops and hand-helds always at the ready, anywhere
they are (although Gen X did start out needing to sit in one place, at a desk
top computer, but for a very short space of time.).
Gen X and Gen Y are conditioned to:

cnX

rfl

y

iZø,RlgA

c’ home, start computer

øPJiA

Search Web for data
Scan first few page of
search results
Evaluate best info
(unverified)
Select, cut, and paste
into report document

-flI’J

Start writing report

_______ii1i 1dI
______

___________________________

This process takes all of fifteen minutes at the most— speedy and
easy.
Now compare these two experiences:

i
Seniors

enX

Boomers

Leave for the library

3
(Ej)

liI’li1’A

enY

G home, start computer

Arrive and look up subjects!
authors in card catalogue

Search Web for data

Look for books in the stacks

Scan first few page of
search results

Choose based on content
and authors style
Check out book(s) and
leave library
Arrive home and begin
research and report

Evaluate best info
(unverified)
Select, cut, and paste
into report document
rnffI’1

Start writing report

Unlike Seniors and older Boomers, Gen X, and especially Gen Y, are
conditioned from childhood to know that you need spend very little time and
effort to complete the task of information gathering. No stress, no personal
exertion. They’re totally comfortable with this anonymous robotic info-giver
not with a talking teacher. And it’s been going on for a while now.
—

Significance to You
The above segments should alert you to the various issues that
separate the generations:
• Passive vs. pro-active learners
• What each group prefers, expects and why
• What’s credible from whom why
• Visual
not aural
info is now a must.
—

—

—

—

See how they impact your need for total attention, for agreement,
and for transcending the prejudices they bring to court?

The answers are:
• to edit and to organize material into logical sequences
• to make materials clear, succinct, visual and highly organized
• to open discussions of what people now assume
• to give some background and context to fill in what you know
is missing
• to find more objective, referential proof for your positions,
since they’re used to Googling and not taking anyone’s word
for anything.
Prom Sonya: In the interest of time and space, let me now just
list the other issues I discuss in the rest of this generational chapter
that have great effect on what you say and how you present your cases.

Other Major Issues That bivide Generations
Work: what it means to each group; how they see its value and place
in their lives; differing work habits; attitudes and prejudices toward
business and corporations, toward power and who can direct them; what
each generation doesn’t know or care about; how corporations respond.
Values and Belief Systems: each group’s sense of their roles in
society; what they think is good vs. bad in government, medicine,
education, health; what are each group’s goals and issues.
Giving: Charity and Volunteering: how the generations differ;
effect on jury judgments; why and how they give; who is deserving.
Consumer Products and the Value of Money: major differences;
retail know-how; different ideas about corporate responsibility; contrasts
in spending and ownership; attitudes toward consumer’s rights.
The Environment: differing levels of concern; corporate and
government responsibility; what should be done; by whom; differences in

social consciousness.
*

*

*

Although these are just a few glimpses of what’s a major subject, I
know you see how any of these issues can affect how you’d present any
case to such a diverse group with such different attitudes and belief
systems. Here are some suggestions for handling what else they need to
learn from you to put them all on the same page.

Wrap-up: Solutions for Communication Challenges You Face
Here are the three communication problem areas you need to confront
and some approaches and techniques that can help get your message across:
1. beal with the Time-Trap of Courtroom Procedure
Since information is now instant, solitary and silent, how can you make
your messages we/come and memorable for jurors who can now control
their time and fulfill their own info-quests at once?
• edit,edit,edit
• prioritize what your key themes are
• find new ways to transmit those most powerfully and succinctly
• organize your case and your material so they can really follow you
• you must make your evidence, testimony and addresses to the jury
vLsva/ to help capture and keep attention. (much more on all these
approaches in the rest of the book..)
2. Connect with your Jury as a Valid Information-Giver
How can you make your messages unique, personal and credible for
your jury, although information is now anonymous and mechanical2
•
•
•

connect personally, authentically, especially to Gen X and Y, to
be believed
treat them with respect, like you believe they can understand
use an informal, conversational, friendly approach—no lectures,

•
•
•

•
•
•

•

no stump speeches
explain as though their opinion matters and that you’ll give them
tools for deciding
mention the differences of opinion in the case and how you’ll
prove your points
remember that Gen X, and especially Y, question everything
because they can look for answers easily, on their own, and they
do
make them know you don’t expect them to “just take your word
for it”; back up what you say with objective evidence.
show why your documentation and evidence is objective and
thus defines the facts and truth.
cite and explain how testing, for example, is done; compare
scientific test requirements with your procedures and
outcomes visually-side by side.
never talk cJownto your jury; talk with them.

3. Capture and Involve your Jury as Active Participants

How can you grab and ho/cl the attenti’n of your jurors who are
accustomed to escaping from boring, ins,tent reality?
•
•

•

•

•

Make your case issues real, imaginable and consequential for
them.
Learn to tell stories about even the most technical cases. Every
advocacy issue has a story. And there are always, always, people
involved.
Humanize the issues; who-or-what did what to whom? What
could have motivated that? Help them get into the story—to
walk the walk, see the pictures, feel the burden, understand
the pressure.
Get them into your side of the case vivally, narratively,
especially you defense lawyers whose clients aren’t nearly as
personally identifiable as plaintiffs are.
Making your case 3b and visual is of paramount importance
here—using not just words but word pictures as well as graphic
ones, diagrams, live demonstrations—to help your jurors stay
with you and imagine what they’ve never seen.

•

•

•
•
•

•

Bring jurors into the process of how it all happened, in
personal, not corporate, terms. Give them the tools to imagine
and experience it.
Lay out progressions for them to follow—one step at a time-as you start your opening statement and recap them again when
you finish.
Name the landmarks in the case, using descriptive terms, so
that they can always conjure up authentic pictures.
Animate and energize your opening statement and especially
your examinations and your witnesses’ testimony.
Make your cross- examinations detective stories, dropping
little clues till you add them up and close the trap on a
definitive difference, all of it made compelling and clear by
your incremental, suspenseful buildup—which the Jury can
follow.
Most of all, give your case a spine and a structure —show them
what they have to decide and how you’re going to take them
through X number of steps to help them come to a conclusion.

Note from Sonya: There are many more c/etai/eo’ suggestions
throughout the book about cJea/ing with so many of the issues you now
face but I hope the ones I’ve just given start you on some new paths of
communicating and connecting with todays diverse and very demanding
jurors.
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I.

THE IMPORTANCE OF OPENING STATEMENTS

Ask any trial lawyer what his or her favorite part of a trial is—chances are few, if any, will tell you that it
is opening statement. When compared to closing argument, the perception is that opening statements are
not very exciting, little preparation is needed—you could deliver it in your sleep because there is no real
skill required, and opening statements just don’t generate the same adrenalin rush as getting up to deliver
a closing argument. If that is what you are thinking right now, keep reading—do not make the mistake of
underestimating the importance of opening statement. In fact, opening statement is arguably the most
critical part of any trial. Remember the adage, “You never get a second chance to make a first
impression?” That certainly applies with respect to opening statements. Commentary on opening
statement often claims that jury research tells us as many as 80 percent of jurors make up their minds
immediately after hearing opening statements. Finding the published research to support this purported
statistic is an impossible task, but those who do research and jury consulting absolutely support the
proposition that delivering a powerful and credible opening statement is critically important, and that
many jurors do begin to form strong opinions very early on in a trial. i
One jury consultant has reported that “[a] recent study of mock juror decision-making at Cornell
University showed that 85% of prospective jurors showed ‘pre-decisional bias’ in their decision-making.
That is, their interpretations of incoming evidence were biased to support the party they favored early on
in the case. Further, the more confident a juror was in their early judgment of which party should prevail,
the more bias they showed in interpreting subsequent evidence. General pro-plaintiff or pro-defense
attitudes were also predictive of initial verdict leanings, despite the fact that they were instructed not to let
their prior beliefs color their interpretations of evidence.” The author went on to write that “[e]mpirical
evidence supports this finding; in our experience conducting mock trials over the past 26 months … we
have found that only 12.4% of jurors change their verdicts between the conclusion of opening statements
and the end of trial.”ii
Understanding that opening statement is indeed very important, and deserves at least the same amount of
preparation as closing argument, if not more, our attention turns to what it is that we should say to the
jury in opening statement. You have probably heard more than one person say that you must “tell a
story” to the jurors in opening statement. This is good advice, but is not always as simple as it may
sound. Jurors are human. Like us, they don’t like gaps or holes in stories; it makes them puzzle over the
missing pieces to try to make sense of what they are hearing. It is simple human nature to want to fill in
those gaps and if necessary supply from their own preconceived notions the missing parts of a story so
that it makes sense and is believable. Better that you tell a story in an opening statement free of gaps, that
lays out the case in a way that explains to the jury why you should win and your adversary should lose.
It also is important to tell your story in an effective manner without engaging in objectionable argument.
Finding the right balance for our opening statement is difficult. We are not allowed to argue, but we must
persuade. We cannot characterize, but we must present the case in the light most favorable to our client.
We cannot draw inferences, yet our goal is that when we sit down the jurors conclude that our side of the
case is the right side. We want the jury to understand our case in the simplest terms. Our objective is to
sharpen the jurors’ imagination and have them say when we sit down, “I can’t wait to hear your case, and
I want to be for you.” Through preparation, thought, and good advocacy skills, we can achieve the goal
of presenting an effective and compelling opening statement.

II.

ETHICAL CONSIDERATIONS IN OPENING STATEMENTS

Opening statement is not specifically mentioned in the Model Rules of Professional Conduct, but there
are a number of provisions that we must bear in mind when preparing our opening statements:

Rule 3.3: A lawyer “shall not knowingly make a false statement of material fact.”
Rule 3.4(e)(1): A lawyer may not “allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be supported by admissible evidence.”
The lawyer must have an objectively reasonable belief: it is not sufficient that the lawyer
hopes the evidence will be admitted, or believes there is a slim chance it will be admitted.
Rule 3.4(e)(2): A lawyer shall not “assert personal knowledge of facts in issue.”
Rule 3.4(e)(3): A lawyer may not “state a personal opinion as to the justness of the
cause, the credibility of a witness, the culpability of a civil litigant or the guilt or
innocence of the accused.”
Rule 3.4 also prohibits a lawyer from “knowingly disobey[ing] an obligation under the
rules of a tribunal.” Although it may sound rather vague, this provision is generally
understood to apply where a lawyer intentionally includes in opening statement anything
the lawyer knows would violate legal guidelines.iii Consequently, a lawyer should not:


engage in argument



appeal to sympathy or prejudice



discuss the law



exaggerate the evidence or statements of facts and issues outside the scope of
the pleadings



engage in attacks or negative comments on his/her opponent’s case

If reversible error or grounds for a mistrial occurs during opening statement, it is much more likely to
occur in criminal rather than civil trials. Important constitutional rights are at stake and must be
protected. Prosecutors must be mindful of lines that cannot be crossed during opening statement. In the
civil arena, however, it is far more common to find that challenges to statements or conduct during
opening statement are “excused” under the harmless error doctrine. If the error does not undermine the
fairness or validity of the trial, a new trial is not required.
Although we all know that argument is not permitted during opening statement, it also is common
knowledge that many courts allow trial counsel some latitude during opening statements. If you were to
ask a group of trial lawyers how much argument is too much during opening statement, a lively
discussion likely would ensue, and you will find a range of viewpoints.iv However, there is a line that
cannot be crossed without consequences. As former United States Chief Justice Burger explained, “An
opening statement has a narrow purpose and scope. It is to state what evidence will be presented, to make
it easier for the jurors to understand what is to follow, and to relate parts of the evidence and testimony to
the whole; it is not an occasion for argument. To make statements which will not or cannot be supported
by proof is, if it relates to significant elements of the case, professional misconduct. Moreover, it is
fundamentally unfair to an opposing party to allow an attorney, with the standing and prestige inherent in
being an officer of the court, to present to the jury statements not susceptible of proof but intended to
influence the jury in reaching a verdict.”v For an example of a criminal case in which defense counsel
was held in contempt based on conduct he engaged in during his opening statement, read Hawk v.
Superior Court, 116 Cal. Rptr. 713 (1974).
The highly-publicized and controversial trial of Casey Marie Anthonyvi presents a law school exam-like
situation in which the defense attorney’s comments during opening statement have been called into
question and widely criticized as ethical violations.vii During his opening statement, Anthony’s attorney
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told the jury that Anthony knew that her daughter Caylee never went missing but instead had drowned in
the family swimming pool. He also said that Anthony’s father knew of the drowning and had sexually
abused Anthony. However, during the trial itself, this evidence never materialized. Anthony herself did
not testify, and her attorney was left to try to support his claims through cross examination of her family
members. Unanswered questions, which likely never will be answered, are whether at the time he made
those remarks in opening statement Anthony’s attorney knew that she would not take the stand, and
whether he had admissible evidence to support his statements.
Setting aside for a moment the consequences of engaging in professional misconduct, there is another
good reason to avoid argument during opening statement—it is not the most effective means of
establishing credibility and developing rapport with the jurors. Rather, introducing your side of the case
to the jury through effective storytelling that relies on the facts to be presented enhances your credibility
and likeability.

III.

THE GOALS OF OPENING STATEMENT

What is it then that we should focus on accomplishing through our opening statement? In preparing an
opening statement, there are a number of key goals to keep in mind. We expect to:








introduce our theme;
introduce our client in a subtly favorable manner;
create favorable first impressions of us (counsel), and our clients;
build rapport with the jury;
define important terms and concepts;
present an overview of the case in story-telling fashion; and,
help the jury to understand and focus on the key facts of our case.

Two simple tests help determine whether something should be said in an opening statement. First, apply
the three-question test. The three-question test requires us to ask ourselves the following when
considering what to say in opening statement:
1.
2.
3.

Will what we say be remembered?
Will what we say assist in understanding the factual issues?
Will what we say assist in setting the scene?

If a particular point will not be remembered, or will not assist in understanding the factual issues, or will
not assist in setting the scene, then we should not clutter up our opening statement with this point. The
second test we can use is the fact test. The fact test determines whether a piece of data meets the
requirement to be classified as “fact.” If a witness can say something on the witness stand, or if a
document or some other form of evidence can provide the information, then it is fact and we can use it in
opening statement. Material that does not pass the fact test should not be included in opening statement.
Finally, it should be noted that it is permissible for a defendant in either a civil or criminal case to reserve
the opening statement until the beginning of the defendant’s case-in-chief. As a general rule, however,
this is not an advisable tactic because jurors develop a factual focus and begin to form impressions upon
hearing the opening statements. With this in mind, it is dangerous to defer opening statement.
Nonetheless, some prominent trial lawyers suggest that reserving the opening statement may be advisable
if: (1) the trial will be brief; or, (2) in a criminal case, if it is not certain whether the defendant will
testify. Unless we, in defending, are able to determine that reserving the opening statement will not
prejudice our client with respect to how the jury is initially viewing the case, the opening statement
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should not be reserved. Even the most experienced trial lawyers find it impossible to predict what each
juror’s initial view might be. Thus, it is rare when circumstances support reserving opening statement.

IV.

THE DO’S AND DON’TS OF OPENING STATEMENTS

At the outset, it is important to note that the trial court has broad discretion in dealing with the scope and
content of opening statements.viii What follows is a list of things that we should not do during opening
statement, as well as a list of things that we should do during opening statement, along with a brief
rationale for each. By following these guidelines, we can deliver an opening statement that allows us to
be effective and persuasive advocates at a point in the trial when it is perhaps most important to the
success of our case.

A.

THE DON’TS

1. Don’t argue. Argument includes urging, comparing, and giving opinions, characterizations,
and inferences. These are things we are permitted to do only in closing argument. Our tone of voice, if
loud, may also lead to an objection during an opening statement, particularly when the tone of our voice
sounds like argument. Even though it is not the tone, but rather the content, that is objectionable, we
nevertheless must be careful of the tone of our voice in an opening statement.
2. Don’t use a table of characters. When we use this device, our opening statement takes on
the characteristics of a Russian novel and becomes difficult for listeners to follow. The jury does not yet
know our witnesses, so telling them who is going to testify is not helpful. If a particular witness does not
help in telling our story and setting the scene, then that witness should not be mentioned in opening
statement. This admonition also means we should avoid a witness-by-witness synopsis. As an example:
Howard Marshall will take the stand and testify that Harriet Cooperman committed legal
malpractice. David Engles will then tell you how he was treated by Ms. Cooperman.
Laura Clark will also testify about her relationship with Harriet Cooperman.
Most of all, remember that at the time of the opening statement, we may have a list of five, six, or even 15
witnesses we want to call during our case-in-chief. But during the course of the trial, we may decide
things are going in such a way that we may not want to call a particular witness or witnesses. If that turns
out to be the case, we have another reason not to mention these people during the opening statement.
Certain witnesses may be necessary to identify by name during opening statement; however, these
witnesses must help in setting the scene to merit this attention.
3. Don’t give a course in trial procedure. This technique is often referred to as the “road map
approach.” Examples of this technique include such phrases as: “An opening statement is only a preview
of what the evidence will show,” or, “The opening statement is a road map of where the case will go.”
This technique is neither necessary nor effective. Time is too precious during an opening statement to
explain or discuss direct and cross examinations, instructions, and closing arguments. We tragically
misuse a key opportunity to capture the attention of the jury when we include in opening statement things
that will not be remembered, do not assist in understanding the factual issues, and do not assist in setting
the scene.
4. Don’t give a disclaimer of credibility. Some lawyers still say, “Members of the jury, an
opening statement is not evidence; it is only what we believe the evidence will show. And so you
shouldn’t treat it as evidence.” Such comments are likely to result in the jurors attaching less importance
to the rest of what we say in the opening statement. Indeed, statements like this may cause some jurors to
not even listen to the rest of our opening statement.ix
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5. Don’t overuse the phrase “The evidence will show.” The tendency to use this phrase in
opening statements most likely occurs because we do not want the other side to object and we think that
this phrase acts as a shield against objections. That is not the case, and it is neither necessary nor
desirable to use this phrase. In telling our story and setting the scene, if we have used the “fact test” (if a
witness can say it or if a document or other piece of evidence will prove it, it is fact), then what we say in
opening statement is permissible and we do not need to preface these factual statements with “the
evidence will show.” It is analogous to announcing during cross examination, “I am now going to
impeach the witness.”
6. Don’t say anything you are not certain will be admitted into evidence. Failure to adhere to
this “rule” will haunt us in closing argument. Every good lawyer listens to what the other side says
during opening statement. If the other side says something that does not come out in evidence, then good
lawyers know exactly what to do. During closing argument, counsel reminds the jury of what his or her
adversary said during opening statement: “She told us in her opening statement that she was going to
prove this, this, and this, but you did not hear any testimony or see any documents that proved these
points.”
Here is how one court recently discussed improper opening statement by the City’s attorney in an action
against City of Chicago police officers for alleged misconduct in a rape prosecution.
The court was “most troubled by the City’s attorney’s numerous references to evidence that [the attorney
had been] warned was not guaranteed would be admitted.” The City’s attorney “threw caution to the
wind” and throughout opening statement referred extensively to such evidence, portions of which was not
ultimately admitted. In all, nearly 20 objections were sustained during the “entirely inappropriate”
opening statement. The trial court “admonished the City’s attorney that he needed to refrain from
improper argument and stick to the facts of the case,” and “warned the City’s attorney that he needed to
be careful with what he was promising the jury, and cautioned that it would be problematic if there was
not evidence to support what he was saying.”x
It is essential that we refrain from saying anything we are not certain will come out in evidence
during the trial. Also, avoid using terms that reflect uncertainty, such as: “We think,” “We hope to
prove,” “We believe,” “It is our expectation,” or “If you hear this, then you may hear that.” It is far better
to err on the side of understating rather than over promising the evidence the jurors will hear during the
trial. Your credibility will be enhanced, rather than undercut, if you follow this practice.
7. Don’t engage in prohibited conduct. At first blush we are likely saying to ourselves, “Of
course I would not do anything in opening statement that is prohibited.” But, do we know what
prohibited conduct is? Even though some of these things should be obvious, let’s examine a few key
things that should never occur during an opening statement:


Never state our personal belief about our client or our client’s case. Likewise, do not attempt to
put the jurors in our client’s shoes.xi Such conduct is not only prohibited, it also is unethical.
Several examples follow:
“Members of the jury, this could have happened to any one of us” or:
“If you were in my client’s position, you would have done the same thing” or:
“If you were in my client’s shoes, you too would have signed the contract.”
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It may be overstating the obvious, but we must never touch upon the subject of a motion in limine
if the court has either granted the motion or reserved ruling on it. xii In the same vein, never refer
to any evidence that has, by pretrial proceedings, been excluded or suppressed.



Never make statements that cannot be supported by proof.

8. Don’t make admissions that bind your client. A clear and unambiguous admission of fact
made by a lawyer during opening statement is binding upon the lawyer’s client. The United States
Supreme Court long ago upheld a trial court’s granting of a directed verdict after plaintiff’s counsel made
binding admissions during opening statement.xiii
Obviously, a lawyer would not intentionally make an admission that would bind his or her client or
foreclose the presentation of evidence on a particular issue. Usually, such admissions made during
opening statements are inadvertent.
Generally, there are two types of admissions: judicial admissions and evidentiary admissions. xiv Even if a
lawyer mistakenly makes a judicial or evidentiary admission, the admission must be “clear and
unambiguous.” xv
A judicial admission is a statement that concedes any element of a claim or defense. The admission is
conclusive. Thus, there is no need for any further evidence on the particular element judicially admitted.
The following example demonstrates this concept:
In a criminal case, defendant appealed from denial of a motion to suppress information obtained during a
traffic stop that defendant claimed violated his Fourth Amendment rights. Defendant had argued in
support of the suppression motion that the officer had no reasonable suspicion to stop his car. Then,
during opening statement, counsel for defendant set forth as factual background that defendant was
stopped because his car had a cracked windshield, a state-law violation. The appellate court found this
admission that defendant was driving his car in violation of state law provided reasonable suspicion to
stop defendant, and affirmed denial of the motion.xvi
In contrast, an evidentiary admission allows the jury to determine what weight to give the admission.
Another example aptly demonstrates this concept. A criminal case was tried three times. During the
opening statement of the third trial, the defendant’s lawyer made statements inconsistent with those he
made during his opening statement in the second trial. The prosecution then moved to introduce these
inconsistent admissions as evidence in the third trial. The court found the statements by counsel in the
second trial were indeed evidentiary admissions. The admissions were allowed because the lawyer made
the statements: (1) as an agent of his client, and, (2) had “manifested his adoption or belief in the truth of
the statements.”xvii The court allowed the evidentiary admissions, thus permitting the jury to weigh both
sets of statements.
Thus, because an admission by a lawyer during opening statement can bind one’s client, it is not only
essential to never make such admissions, but it is just as important to listen for any judicial or evidentiary
admission made by opposing counsel, and to be prepared to take advantage of it. We should include as
part of our ammunition in our trial notebook citations to cases that discuss the use of evidentiary and
judicial admissions. Having these citations at our fingertips will be important in making our case for the
trial court if we are fortunate enough to have opposing counsel slip up in this fashion.
9. Don’t appeal to passion or prejudice. Here is an example of conduct to avoid in our
opening statements:
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He bought the car for the same reason we would buy the car – the advertisement claimed
it was the safest car on the market. Now, his widow sits here wondering why: why did the
car roll over, why did her husband die, why do her kids now have to grow up without a
father. Don’t turn your eyes away, look at her pain.
The principles of effective communication are “hear,” “believe,” and “remember.” Our listeners must
hear what we say, believe what we say, and remember what we say. When we overstate our case, the
jury may have difficulty believing us. We are not street hawkers or carnival hucksters. We are lawyers,
and we have a concern for imparting the truth by using persuasive techniques and good communication
skills.
10. Don’t play off the other side’s opening. For the plaintiff, this means that we should not
speculate as to what the defendant is going to say, and we should not comment upon it. Theoretically,
this is not permissible. For the defendant, this means that we should not comment on what the plaintiff’
just said in opening statement. This may get close to argument and may lead to comparisons,
characterizations, or inferences, all of which are impermissible in opening statement.
In addition, when we play off the other side’s opening, the jurors may perceive this as actually giving
credibility to what the other side has just said. We do not want to undermine our effectiveness as
advocates in this way.
11. Don’t discuss the law. This “Don’t” is perhaps best illustrated by the following example:
You have probably wondered why Sue Smith is the defendant when her friend, Jenny
Carnes, was the driver of the car that collided with my client. Well, there is a law in this
state that says, “it shall be unlawful for any person having any vehicle in his custody to
cause or knowingly permit any person to drive such a motor vehicle upon the public
highways unless such person shall have first obtained a license or permit.
Even trained lawyers and judges can have trouble with this language, and the law is subject to
interpretation. Law, which is often subject to interpretation, has no business being discussed in an
opening statement. In fact, it is impermissible. Additionally, if we were to discuss the law that we
thought would apply in the case, and later if the judge ruled that we could not instruct on that particular
law, we would be in terrible shape. Therefore, the law and interpretation have no place in opening
statements.

B.

THE DO’S

1. Give the jury a theme. The theme may start in voir dire examination, but we must address it
during opening statement. The theme weaves throughout the case, and is tied together in closing
argument. The theme is a group of words, not necessarily a sentence, which captures the jurors’ attention
while communicating what the case is about. Following are examples of theme used in civil cases.
• The contract controls
• A design doomed to fail
• The covenant was clear
• A failure to communicate-a failure to resuscitate
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2. Tell your story. This means that you should state the facts in a story-like fashion, since it has
proved to be the best way to keep the jury’s attention. During the opening statement the jury begins to
form the factual focus and visual image of what took place. Again, return to the keys to good
communication – the jury must “hear,” “believe,” and “remember” what we say. This will happen if the
opening statement is presented in a story-like fashion.
In telling our story, take the jury to the scene, and make them “see the facts.” The following is an
effective example:
Let’s go back to that day in early June. We are standing at the intersection of Wayne and
Michigan Streets. We watch as the traffic signal turns green for the northbound traffic
on Michigan Street. We turn to see a pick-up truck traveling very fast in a westbound
direction on Wayne Street. Immediately we think “the pick-up truck is going to run the
red light.” We glance to Michigan Street and see a school bus entering the intersection,
going north on Michigan. We stand frozen in time as the truck runs the red light and
crashes into the side of the school bus.
When using storytelling, be sure not to “back in and out” of the scene. Keep the jurors at the scene
throughout as much of the opening statement as possible. Using present tense is also effective in keeping
the scene alive for the jurors.
If we are dealing with a weakness in our opening statement, the use of positive terms in a story-like
fashion can achieve a desired result. The following is an example:
Bobby Taylor, the controller of T.D. Brannon Corporation asked that delivery be delayed
for three months and the Plaintiff agreed. Bobby will tell you he made a mistake not to
confirm this in writing. But, he will also tell you that neither party treated this as an
attempt to breach the contract.
3. Create some sense of injustice. Following a dynamic opening statement, the jurors should
think and feel that they are on our side. Therefore, we should attempt to create a sense of injustice. We
must use our imagination in developing and presenting our opening statement. Feel free to throw off the
constraints of conventional thinking and take unique approaches to presentation.
4. Personalize your client. Make sure during opening statement that the jury gets to know our
client as well as the principals of our client who are key witnesses. Look at all the situations that are
positive for our client. Particularly, family life, education, work background, the good work of a
company, and even what our client does for the community. Introduce the jury to our client in such a
manner that they will like our client, regardless of the issues of the case. To sell our theory of the case
and of the law upon which we are relying, we must first sell our client. This is especially important when
our client is a corporation rather than an individual. Don’t be put off by the fact that your client is a
multi-billion dollar corporation, the Goliath of all Goliaths. Bring it down to the local level to the extent
possible and permissible, perhaps through reference to an annual event in the community that the
corporation sponsors, the number of people that the client employs in the local community, and so on.
5. Keep it simple. Use words that are understandable. We want to avoid using words such as
“subsequent,” “prior,” “observation,” “proceed,” “ramification,” “vehicle,” or “surveillance.” People on
the street do not talk this way and we should not speak in such a manner when giving an opening
statement. Imagine the expressions of jurors if they heard the following during the opening of a highway
construction case:
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The clear catastrophic consequences opined by a plethora of highway structural
engineers is that the pitch of the incline effectuated an ingress and egress design that is
indelibly problematic.
6. Give only those details that lend authenticity to your opening statement. For example, do
we care for purposes of the opening statement that our client lives at a particular address, in a particular
county, or that the tires on his truck had less than 5,000 miles on them at the time of the accident? These
details are unnecessary in an opening statement. Use the communication technique of teasers: provide
enough information to “tease” the jury and create interest in how our client’s story will unfold at trial.
Here are examples:
A hydraulic engineering expert will tell you what she found when she tested the torque on the
valve. She will also tell you who is responsible for failing to obtain the required torque.
A fingerprint expert from the FBI will tell you she found fingerprints on the knife. She
will also tell you whose fingerprints are on the knife.
7. Start strong; end strong. The concepts of primacy and recency are important to opening
statements: primacy – that which is heard first is likely to be believed; recency – that which is heard last
is easiest to remember. Therefore, the first words out of our mouth set the tone for the opening statement.
It is unnecessary to reintroduce ourselves, and no need exists for the jury to know who we represent.
And, do not thank the jury before we start. After all, they have not done anything yet. The first words
spoken by a prosecutor in a murder case might be:
“It was the same car, the same man.” Theresa Carletti’s dying words. Words that point
to John Burns as being the same man. The man who is responsible for her murder.
If the final words are most easily remembered, make them count. In our murder case, we might end our
opening statement as follows:
And so you will hear a story about John Burns, that “same man” Theresa Carletti spoke
about, that “same man” who we will ask you to convict for the murder of Theresa
Carletti.
8. Use action words. Action phrases bring our case to life through descriptive words such as:
“He saw the gun; he heard the shot; he spun and glanced toward Mary as she fell to the ground.” Action
words are fact words, not conclusive words. Words with impact are “smashed” instead of “hit,”
“shrieked” instead of “yelled,” “huge” instead of “large,” “fear” instead of “scared,” or “anger” instead of
“mad.”
9. Tell the jury what you want. During an opening statement in a civil case this can be
extremely difficult. It is hard during opening statement to face the jurors, look them in the eye, and say,
“My client wants a million dollars as a result of what happened.” We must use our creativity and let the
jury know what we want without sounding harsh or greedy. Here is an example of how we may want to
address damages:
Members of the jury, we will be asking for a lot of money for the pain Nancy Sweet has
suffered and continues to suffer as a result of losing her leg. The story you will hear will
show nearly $8 million worth of loss because of the failure of Dr. Robbins to properly
diagnose her condition.
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If we are the plaintiff’s lawyer in a damage case and do not know what the proof of our total damages will
show, then we must at a minimum give the jury an idea of the amount of money we are seeking. Help the
jurors become accustomed to hearing big figure monetary amounts. If our damages are between one and
one-half and two million dollars, rather than saying, “Our damages will exceed one and one-half million
dollars,” we should say, “The plaintiff’s damages will total nearly two million dollars.” Use the higher
figure so the jury has no surprises at the end of the case.
In a criminal case, “what we want” means asking the jury to convict, if we are the prosecutor, or asking
them to find the defendant not guilty, if we are the defense attorney.
10. Be cognizant of the burden of boredom. During the opening statement, make eye contact
with the jurors. If the custom of the court in which we practice requires the use of a podium during
opening statement, ask the judge prior to opening statement for permission to deliver part of our
comments from the side of the podium, or perhaps from the front of the podium. Be sure to move along
the entire length of the jury box during opening and pay attention to each of the jurors. If we believe they
are bored and not listening, then the time has come to sit down.
Boredom often sets in during opening statements because our opening is too long or too detailed. To
avoid juror boredom, we must always be cognizant of the length of our opening statement. Just because
the judge tells us that we have an hour for opening statements does not mean we must use the entire hour.
Use only enough time to tell our story, to set the scene, to get the point across, to convey a sense of
injustice, and complete these tasks without boring the jury.
11. Make yourself credible. The first lesson in being credible is knowing our case. The second
lesson is to show enthusiasm for our case and compassion toward our client. The third lesson brings
together many of the concepts already discussed. Simply stated, communicate in such a way that the
jurors will like us and our client.
Again, make eye contact with each juror, but avoid invading the jurors’ space – this means stay at least
five feet from the front of the jury box during our opening statement. When possible, we should leave our
notes, pens, and pencils on the table. Try not to have anything distracting in our hands. Make certain
keys or loose change in our pockets do not distract the jurors. Keep the jurors’ attention focused on what
we have to say.
In addition, we should never put both hands in our pockets at the same time; and avoid the defensive
posture of folding arms across our chest. Our hands play a major role in improving credibility. Use them
so that our palms are up; gesture affirmatively with them.
12. Use exhibits during opening statement. People retain a much larger percentage of what
they see than what they hear. Communication experts tell us that 70 percent of listening is done with our
eyes. As good lawyers and good courtroom communicators, we want to use potential exhibits during
opening statement. xviii
If a piece of evidence is going to help set the scene, use it in opening statement. There are five general
requirements with respect to the use of exhibits in opening statements:
1.
2.
3.
4.
5.

The exhibit must be relevant.
The exhibit must assist in setting the scene.
We must have a good faith expectation the exhibit will be admitted.
The exhibit must not be prejudicial or inflammatory.
We must have a good faith basis authentication will occur.
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Although no requirement exists (unless local rules so require), courtesy suggests letting the judge and
opposing counsel know we are planning to use exhibits in our opening statement.

V.

OBJECTIONS DURING OPENING STATEMENTS

Finally, a brief examination of the use of objections during opening statements is appropriate. As a
general proposition, use objections sparingly and only object to the other side’s opening or to portions of
that opening when good reason so demands. Object when something improper is said and that something
hurts our client. If the other side does something improper during opening statement, but it does not hurt
our client, do not object. It makes no sense to simply bore the jury with our knowledge of the rules in
pointing out the impropriety of opposing counsel’s statements.
We should try and avoid calling attention to ourselves. Likewise, avoid conduct that could lead the jury
to believe we are attempting to keep something from being heard during opening statement. Do not act as
if we are somehow attempting a personal attack upon opposing counsel. In other words, if the statements
do not hurt our cause, do not object.
The most frequent reason for an objection during the opening occurs when an argument goes on and on.
A second principle reason for objection takes place when conclusions of law are being drawn. A third
reason to object results with the violation of a court order. For instance, if in a motion in limine the court
forbids the use of certain items or the addressing of certain topics, and if opposing counsel defies that
motion and makes reference to the topic, most certainly, we want to object. Finally, object to any attempt
by our opposition to have the jury “stand in the shoes” of her client. The “Don’ts” of opening statements
covered this objectionable technique and such appeals must be kept from the ears of the jury.

VI.

CONCLUSION

By keeping in mind the “Do’s” and “Don’ts” listed above, you can be an effective advocate for your
client from the very beginning of the trial. You can craft an opening statement that is credible, and you
can begin to establish yourself with the jurors as someone whom they can trust and respect. Certainly,
opening statement is but one piece of the trial, and it is important to follow through by providing the jury
with witnesses and evidence to back up the statements you made to them in your opening statement. But
by thoughtfully charting the course in your opening statement and helping the jury to understand what it
is that they need to know, and why they should want to rule in favor of your client, you can and will be a
vigorous and effective advocate for your client.
i

“Many experienced trial lawyers contend, and the available empirical jury studies tend to confirm, that an opening
statement is frequently the most critical stage in the trial of a lawsuit, as here the jury forms its first and often lasting
impression of the case.” 75 AM. JUR. 2d Trial § 429 (1964).
ii

Harry J. Plotkin, Pre-Decisional Bias: Why Trials are Won and Lost by Opening Statement, available at
www.yournextjury.com/PreDecisional.pdf.

iii

See RICHARD UNDERWOOD & WILLIAM FORTUNE, TRIAL ETHICS 309-16 (1988).

iv

Consider the statement of two distinguished commentators on ethics, who assert that “it is not unethical to [argue]
unless argument violates a standing order of the tribunal. Because it is rarely clear when a statement of the facts
becomes argument, attorneys may legitimately press onward until halted by the court.” UNDERWOOD & FORTUNE,
supra note 2, at 315. However, there is also substantial support for the proposition that if you intentionally argue to
see if you can get away with it, you are acting unethically whether or not your opponent objects.
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v

United States v. Dinitz, 424 U.S. 600, 612 (1976) (Berger, J., concurring).

vi

The case involved the prosecution in 2011 of a mother for the death of her two-year-old girl in Orlando, Florida.

vii

As an example of one of numerous books that have been written about various aspects of the Casey Anthony
case, see WILLIAM MORROW, IMPERFECT JUSTICE: PROSECUTING CASEY ANTHONY (2011).
viii
See United States v. Anthony, 345 Fed. Appx. 459, 464 (11th Cir. 2009) (citing United States v. Freeman, 514
F.2d 1184, 1192 (10th Cir. 1975)). “An opening statement gives counsel the opportunity to state what evidence will
be presented in order to make it easier for the jurors to understand what is to follow, and is not an occasion for
argument…. the court can exclude irrelevant facts and stop argument if it occurs.” Id. (internal citations omitted).
ix

Further, although they are not evidence, comments made during opening statements nonetheless can “open the
door” to admission of evidence on a subject area that would otherwise be off-limits. See United States v. Moore, 98
F.3d 347, 350 (8th Cir. 1996) (where defense counsel asserted in opening statement that defendant was simply “the
wrong man at the wrong time at the wrong place,” this put defendant’s intent at issue, opening the door to admission
of relevant Rule 404(b) evidence).
x

See Walden v. City of Chicago, 846 F. Supp. 2d 963, 977-78 (N.D. Ill. 2012) (nonetheless holding that, because
the trial court sustained plaintiff’s objections, admonished the City’s attorney, and instructed the jury that opening
statements are not evidence, the improper opening statement was not so prejudicial as to warrant a new trial). Cf.
Arizona v. Washington, 434 U.S. 497, 512-13 (U.S. 1978) (“An improper opening statement unquestionably tends to
frustrate the public interest in having a just judgment reached by an impartial tribunal,” creating a risk of bias).
xi

United States v. Taylor, 514 F.3d 1092, 1095 (10th Cir. 2008).

xii

See, e.g., LaPlace-Bayard v. Batlle, 295 F.3d 157, 164 (1st Cir. 2002) (“At the time that plaintiffs gave their
opening statement, they knew that the court had not yet ruled on [defendant’s] motion to exclude [medical expert’s]
testimony. Well aware of that pending in limine motion, plaintiffs proceeded at their peril in promising the jury
testimony from more than one expert. Having made that choice, plaintiffs cannot expect … to be relieved of the
consequences of their own judgment call.”)
xiii

Oscanyan v. Winchester Repeating Arms Co., 103 U.S. 261, 263 (1881).

xiv

See Keller v. United States, 58 F.3d 1194, n.8 (7th Cir. 1995).

xv

See, e.g., United States v. Alvarez-Becerra, 33 Fed. Appx. 403, 406 (10th Cir. 2002). Compare with People v.
Bergerud, 223 P.3d 686, 700 (Colo. 2010) (defense counsel’s opening statement focusing on “toxicology and mental
impairment” defense did not rise to level of a judicial admission conceding defendant’s guilt on any element of the
charged crimes); and Mills v. Redington, 736 S.W.2d 522, 525 (Mo. App. 1987) (where counsel for doctor in
malpractice action stated that doctor had recommended hospitalization, statement did not concede liability for
plaintiff’s injuries – nor was it a judicial admission on the appropriate standard of care).
xvi

Alvarez-Becerra, 33 Fed. Appx. at 406.

xvii

U.S. v. McKeon, 738 F.2d 26, 29 (2d Cir. 1984).

xviii

See People v. Harmon, 2011 Colo. App. LEXIS 1635 (Oct. 13, 2011) reh. denied 2011 Colo. App. LEXIS 1868
(Nov. 10, 2011) (as a matter of first impression, trial court did not abuse its discretion in permitting prosecutor to
display photograph of victim during opening statements); see also Four-County Elec. Power Ass’n v. Clardy, 73 So.
2d 144, 151 (Miss. 1954); Coats v. State, 141 S.W. 197, 201 (Ark. 1911).
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Voir Dire: How to Conduct an Effective Voir Dire for the Defense under Time Restraints
Authored by: Clark R. Hudson
Most trial attorneys will agree voir dire is one of the most important events in any given
trial. First impressions matter, particularly when they are brief. Increasingly, State and Federal
judges are placing time restraints on counsel’s voir dire. Even if subjected to time constraints,
the goals of voir dire remain the same: (1) Preconditioning the jury to legal and factual concepts
that will be presented by the defense, (2) identifying biases of prospective jurors so to
intelligently exercise for cause or peremptory challenges, and (3) gaining the respect of the
jurors.
Many legal texts and judges reject the idea that preconditioning jurors on issues raised
during trial is appropriate during voir dire. Under the foregoing approach, however, how can
counsel effectively identify biases (or potential biases) that a jury may have unless they are
specifically faced with the issues that may come up in the trial? For example, in almost every
personal injury case, sympathy is an issue that has to be addressed to some extent. Assume the
case being tried deals with a situation where an injured plaintiff lost a lifetime opportunity
because he was disabled when the opportunity knocked. If the attorney does not discuss that
scenario, or something similar to it with the jury during voir dire, he or she will not know if there
are any actual biases. Simply asking, “Can you set your sympathies aside?” is insufficient. The
jury will need to get some information from counsel to determine whether they (in their past)
have felt like they too have been cheated out of opportunities as a result of injuries they may
have suffered. Rest assured if that person is on the jury, they will not be favorable to the
defense.
Topic specific questions which have a connection to the case at trial are essential for
defense counsel to intelligently decide whether to challenge jurors for cause or exercise a
peremptory challenge. For example, some jurors may have preconceptions as to what may or
may not constitute negligent conduct. In a medical malpractice case against an obstetrician for
a birth injury, defense counsel will want to ask the jury “How many of you believe that when a
child is born with a birth injury, it suggest the healthcare provider may have done something
wrong?” Or in defending a rear end motor collision case, defense counsel will want to ask “How
many of you believe a driver is always at fault if they are involved in a rear end motor vehicle

accident?” Both of these examples allow defense counsel to identify biases so to exercise the
appropriate challenge while at the same time conditioning jurors to the issues of the case.
With most State Court judges and all Federal judges placing very strict time limits on
attorney voir dire, asking questions that encourage meaningful jury participation is essential. An
attorney is tasked with crafting open ended questions which illicit responses. Most jurors would
be thrilled if they did not have to speak in front of a group. Typically the prospective jurors have
answered the court’s standard questionnaire and would be perfectly happy to forego the stress,
embarrassment or pressure of having to respond to an attorney’s questions. Crafting an open
ended question such as “How many of you believe physicians are arrogant?” is more effective
than “Do any of you believe physicians are arrogant?” The later questions may cause a juror to
question whether their beliefs are out of the norm, and may be reluctant to respond. Not only
will this not illicit meaningful participation, crafting the wrong question can diminish the respect
and rapport the attorney is attempting to establish with the potential jurors.
Ideally, counsel in establishing a rapport with the jurors would want to ask “ego
building” type questions in which the juror is happy to answer. After learning a prospective juror
has attended Cornell from his response to a juror questionnaire, he would be happy to answer
“What did you study while attending Cornell?” In general, such questions are helpful, however,
in reality voir dire is a race to identify biases, while beginning to forge a relationship with a jury.
Time restraints simply do not allow for the softball, ego building type questions. While inflating
the juror’s ego about his Cornell degree would get a response and may illuminate a bias relevant
to the case, a more effective question to the pool of jurors when defending a medical
malpractice action, for example, would ask “Have you or anyone in your immediate family
received any medical training?” If that person is in your pool, it’s likely they will be favorable to
the healthcare provider’s defense.
Regardless of time restraints, an attorney’s demeanor during voir dire will be essential
to the juror’s basis of his or her opinion of the trial attorney. The effective advocate during voir
dire engenders respect and acceptance. He or she is courteous to all in Court, is modest,
humble, sincere and honest in all things. If you gain the respect and acceptance of a jury at this
early stage, their minds will follow.

2

With judges limiting attorney voir dire to twenty (20) or thirty (30) minutes, there simply
is insufficient time to have an in-depth discussion with each juror. The trial attorney, therefore,
needs to have a calculated approach as to which issues need to be addressed to the panel as a
whole (focusing of course on the first twenty-four jurors, of whom twelve will likely be on your
panel). Questioning should be prioritized so the more important questions are towards the
beginning of the attorney’s voir dire, with individual(s) questions left toward the end, time
permitting. While not ideal, it is possible to conduct an effective voir dire, achieving the trial
attorney’s goals, within restrictive time constraints.
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TICK TOCK: THE CASE ON THE CLOCK
“On the clock.” It’s a phrase no one wants to hear, and connotes a sense of urgency—
and pressure—to perform. In the NFL draft, “on the clock” signals the start of the limited time
team management has to sort through a myriad of choices, contingencies and analysis before
making personnel decisions that may affect a franchise—for better or worse—for years to come.
Professional golfers are put “on the clock” when their pace of play becomes so slow that officials
follow them with a stopwatch and enforce rules governing the time allowed between shots. In
both contexts the message is the same: get it right, but do it faster.
Increasingly, trial lawyers are being put on the clock by judges who are overworked,
understaffed, overwhelmed with criminal and civil dockets and impatient with lawyers who
“overtry” their cases.
Pilot projects, local rules and judicial eccentricity can all promote the idea that a case—
even complex cases with multi-million dollar exposures—can and should be tried on a tighter
schedule.
This presentation discusses how to adapt your trial presentation to meet these new rules,
and how embracing the rules might actually make for a better trial “on the clock.”
I.

THE SOURCE OF THE TICKING

Statistics show that judges presiding over our federal courts increasingly have little prior
civil trial experience, and are unlikely to get substantial experience on the bench. In 2010, there
were 309,361 civil cases filed. Only 3,309—1.1%— were resolved through trial, and roughly
two-thirds of that number were jury trials. Of the civil cases tried, more than 75% lasted three
days or less. More than half were 1-day trials, and 60% were bench trials.1
1

2010 Annual Report of the Director: Judicial Business of the United States Courts.

One commentator has noted that, on average, a U.S. district judge tries fourteen cases per
year (civil and criminal combined), which last an average of 4-5 days—resulting in 300 days a
year the average judge is not presiding over trial. Thus, federal judges “are now more like
administrative agencies than trial courts” in disposing of their cases.2 Part of that administrative
judging involves reducing the length of trials, so the judge can return to the daily task of
mediating discovery disputes, increasingly those dealing with electronic discovery.
This trend has resulted in efforts to both trim the scope and nature of discovery through
“pilot projects” and other administrative tools, such as extensive Pretrial Order forms and
checklists.3 For example, in the U.S.D.C. D. Colo., many judges require the parties to estimate
the length of time for both direct and cross-examination of each witness to be called at trial.
Those estimates are added, become the hours set aside for trial, and each side is allotted 50% of
the total. A chess clock kept by the court clerk ticks down each side’s precious minutes, forcing
trial attorneys to make tough decisions about what to present—and what not to present—and
how.
While this approach can bring certainty to the proceedings for all involved (judge, juror,
attorneys and clients), it can impinge upon a litigant’s due process rights if taken to the extreme.
One FDCC member had a federal judge allow a mere 7.5 hours for presentation of trial evidence
in defense of all 16 named defendants accused of breach of fiduciary duty—less than 30 minutes
per defendant—despite multi-million dollar compensatory and punitive damages claims. Not
surprisingly, this required a Petition for Mandamus to insure the clients’ right to a fair trial.
2

Higgenbotham, P., The Present Plight of the United States District Courts, Duke Law
Journal (2010).
3

See, e.g., In re: Pilot Project Regarding Case Management Techniques for Complex
Civil Cases in the Southern District of New York.

2

This is an extreme example, and most courts’ time limitations simply seek to strike a
balance between allowing parties to have their day in court, without turning that day into weeks
or months. Once trial counsel has insured his client’s due process rights have been protected, the
challenge becomes structuring the trial presentation to insure that you not only stay within the
court’s limitations but hopefully use them to your client’s advantage.
II.

YOU CAN’T FIGHT CITY HALL—OR CAN YOU?

Courts have broad discretion in setting even strict time limits on the length of trial.
Federal Rule of Civil Procedure 1 states the rules “should be construed and administered to
secure the just, speedy, and inexpensive determination of every action and proceeding.”
Similarly, Federal Rule of Evidence 102 tells judges to administer every proceeding “fairly,” but
to “eliminate unjustifiable expense and delay....” Federal Rule of Evidence 403 gives the trial
judge wide discretion to exclude even relevant evidence, and Rule 611 provides that “the court
should exercise reasonable control over the mode and order of examining witnesses and
presenting evidence so as to...avoid wasting time.” Federal common law is in accord, and
expressly endorses trying cases “on the clock.”4
However, it is just as clear than an inflexible and overly restrictive application of time
limits can deprive a litigant of its constitutional right to a fair trial. Lemons v. Skidmore, 985
F.2d 354 (7th Cir. 1993). Even the dean of law and economics, Judge Posner, noted that to “turn
a federal trial into a relay race is to sacrifice too much of one good—accuracy of factual
determination—to obtain another—minimization of the time and expense of litigation.”5 Thus,
the Fifth Circuit criticized a trial judge who, in a trial involving claims of sexual harassment and
4

See, e.g., Duquesne Light Co. v. Westinghouse Electric Co., 66 F.3d 604 (3rd Cir. 1995).

5

McKnight v. General Motors Corp., 908 F.2d 104, 115 (7th Cir. 1990).
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retaliatory discharge, gave the litigants 5 minutes each for opening statements and 5 hours
combined to present evidence.6
Thus, trial counsel must be careful to preserve his client’s due process rights, even while
trying to play within the court’s rules.
III.

TIME IS ON YOUR SIDE—IF YOU PLAY IT RIGHT: PROCEDURAL TIPS
If you are put “on the clock” at trial, there are a number of ways to turn the court’s own

time restrictions to your client’s advantage. In many cases, especially pattern litigation involving
the same products, issues and experts, the client will pressure trial counsel to follow a wellestablished “script” which, in a particular case and/or jurisdiction, may not provide the best odds
of winning. Having developed a robust “book” on an opposing expert for cross-examination,
many clients expect their trial counsel to use all of that ammunition in each trial—regardless of
how long it may take. In these cases, being put on the clock can be liberating, as “it requires
counsel to exercise a discipline of economy choosing between what is important and what is less
so. It reduces the incidence of the judge interfering in strategic decisions. It gives a cleaner,
crisper, better-tried case. It gives a much lower cost to the clients. Finally, it will save months
of our lives.” United States v. Reaves, 636 F.Supp. 1575 (1986).
Below are some suggestions of ways to capitalize on a court’s time limitations:
A.

Introduce expert CVs as exhibits and establish the expert’s qualifications
and background by leading questions.


Particularly useful if there is no Daubert challenge, or such challenge has
been denied;

6

Sims v. ANR Freight System, Inc., 77 F.3d 846 (5th Cir. 1996).However, since the
appellate court found the evidence presented in the extremely abbreviated trial was so
overwhelming against the plaintiff, it affirmed the verdict for defendant and did not rule the trial
court’s time limitations were an abuse of discretion.

4

B.

C.

IV.

Make ample use of Rule of Evidence 1006 summary exhibits


A good way to present key technical, medical, engineering and other dataintensive documentation through visually-appealing demonstrative charts
that are easy for a jury to follow;



Requires preparation and creativity: must provide backup data and
supporting information to your opponent “at a reasonable time and place,”
likely well before trial. If opponent objects, make them identify the basis,
and try to resolve before trial;



Address summary exhibits through pretrial motions and at the pretrial
conference, stressing to the court the time savings.

Use Fed.R.Civ.P. 16 and Local Practice Standards to Propose Procedures
Which Save Time—And Help You Persuade


Press hard to obtain a set of Stipulated Facts that the other side should—
but doesn’t want to—admit;



Present deposition designations through written summaries read by the
lawyers, and lodge the supporting testimony as a court exhibit;



Propose progressive argument whereby each side may use a prescribed
amount of time (say 60 minutes) throughout trial to address the jury
directly about the importance of certain evidence and/or testimony.

PITCH FROM THE STRETCH, HANDLE THE MERCHANDISE AND ROLL
THE TAPE: SUBSTANTIVE TIPS
A.

Pitching from the Stretch

Lawyers are often too fond of the warm-up, and lose jurors’ interest by the time them
make their “pitch.” A good example is the lengthy qualification of expert witnesses, before
getting to their key opinions in the case. Here again, the rules are your friend:


Rule 705: “[A]n expert may state an opinion—and give the reasons for it—
without first testifying to the underlying facts.”



Rule 703: An expert can rely on facts or data that would be otherwise
inadmissible, but those facts or data might be admissible after all—requires a
Rule 403 analysis.
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Consider getting the expert’s key opinions and exhibits before the jury right away, then
backfill with a more focused review of the expert’s relevant case-specific experience,
qualifications and supporting data, rather than building up to the ultimate opinions slowly.
B.

Handle the Merchandise

A picture is worth 1,000 words—and props may be worth 10,000. With limited time to
persuade a jury, providing visual anchors for your client’s key points can make a bigger impact
in less time that documents and testimony. Using the court’s time limitations as justification, the
trial lawyer can argue for presenting demonstrative evidence that might otherwise be excluded.
For example:


Ask to publish key evidence to jury (documents, medical records,
products/components);



Use blue ribbon exhibits that look important—and memorable;



Use full-scale parts, mock-ups of products and, 3D animations (need court
approval and opponent’s consent);



Ask to perform in-court demonstrations to illustrate key points.

All of these tactics can be met with objections that, if lodged during trial, may convince
the judge more time is being wasted than saved. Get organized early, raise these ideas in the
Pretrial Conference and, if possible, demonstrate to the court and counsel just how you intend to
use these tactics to save valuable time.
C.

Roll the Tape

As many presentations have stressed, jurors’ attention spans are increasingly short and
dependent upon visual stimulation. Give it to them. For key evidence, prepare short videotaped
demonstrations. Lay the foundation as quickly as possible then show the videos. After getting
the jury’s attention, then have your witness explain the video’s significance, and show it again
for emphasis. If your time is limited, pick visual evidence that leaves a lasting impression.
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V.

CONCLUSION

Trying a case “on the clock” presents numerous procedural and substantive challenges,
but may also present some unique opportunities to outlawyer your opponent. While trial counsel
must protect the record to insure the client receives a fair trial, look for ways to use the ticking
clock to your advantage.

7

“Class Action Settlement Structures”
FEDERATION OF DEFENSE &
CORPORATE COUNSEL
2013 Winter Meeting
Westin La Cantera Resort
San Antonio, Texas
March 2 March 9, 2013
—

Wystan M. Ackerman
Robinson & Cole LLP
(Harzford CT)

Written in conjunction with the
Class Action and Multi-district Litigation/Alternative Dispute
Resolution Section Program on
Wednesday, March 6, 2013 at 7:30-8:45am

This Paper has been prepared for general information and
are not intended to be relied upon as legal advice.

Wystan M. Ackerman
Wystan Ackerman is a partner of Robinson & Cole LLP in Hartford, Connecticut, where
he chairs the finn’s Class Action Team. He has a national practice focusing on defending
insurers and other companies in class actions and litigating insurance coverage issues. He writes
the blog Insurance Class Actions Insider at www.insuranceclassactions.com, which was selected
by Lexis Nexis as a top insurance blog for 2011. Wystan has been quoted or his blog content re
published in Insurance Law360, Property Casualty 360, Business Insurance, Insurance Journal,
Claims Journal, and other publications. In 2012, Wystan successfully petitioned the United
States Supreme Court to grant certiorari in Standard Fire Insurance Company v. Knowles, No.
11-1450, the first case in which the Court will decide an issue of federal jurisdiction under the
Class Action Fairness Act.
Wystan regularly serves as national counsel for insurance companies in class actions,
complex coverage litigation, and appeals. He currently represents insurance carriers in various
putative class actions involving insurance coverage and market conduct/claim-handling
practices. He has served on the defendants’ steering committee and as a lead author of trial and
appellate briefs on behalf of numerous insurers in high-profile class actions arising from
Hurricanes Katrina and Rita, such as In re Katrina Canal Breaches Litigation (flood exclusion),
the Louisiana attorney general ‘s class action against the insurance industry involving the Road
Home program, and the class action litigation involving the Louisiana Valued Policy Law.

Class Action Settlement Structures

Wystan Ackerman
Robinson & Cole LLP
This paper will provide an overview of the different types of settlement structures that are
commonly used in class action settlements, the types of objections that are commonly asserted to
each of them, advantages and disadvantages of each type of settlement structure, methods for
determining class counsel’s attorneys’ fees that are typically used for each structure, and how
uncollected funds can be distributed.
I.

Overview of Class Action Settlement Structures

There are essentially six different types of class action settlement structures, although
some settlements are a hybrid of one or more of these structures: (1) monetary awards are
automatically distributed to all class members who do not opt out, without requiring class
members to submit claim forms in order to receive payment; (2) a “claims made” settlement, in
which a monetary award is provided only to members of the class who do not opt out and submit
a claim form demonstrating that they are members of the class as defined and are entitled to
relief in accordance with the terms of the settlement (with a procedure for resolution of disputes
over entitlement to relief); (3) a “limited fund” or fixed payment settlement in which a defendant
makes a fixed payment establishing a fund from which money is distributed to class members
who do not opt out in a manner agreed upon (which may or may not require submission of a
claim form), with any remaining funds being awarded as cy pres relief or reverting to the
defendant; (4) a “coupon” settlement, which involves providing class members with coupons or
discounts on future purchases of a defendant’s products or services; (5) a “cy pres” settlement in
which there is no monetary award directly to the class members but an award is made to a non
profit organization with a relevant mission (this can also be used for unclaimed funds in other
1
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types of settlements); and (6) a settlement that provides only nonmonetary relief, which might
include a change in the defendant’s business practices, declaratory or injunctive relief, or
reevaluation by the defendant of its transactions with class members. In discussing case law, this
paper will focus largely on federal law given that most large class actions are litigated in federal
court under the Class Action Fairness Act of 2005, and many states have largely adopted the
federal class action rule and follow, at least in substantial part, the federal case law on class
certification.
II.

“Automatic” Monetary Awards
In this type of settlement, the settlement administrator or the defendant will simply mail a

check to every class member who does not exercise their right to opt out, without requiring class
members to submit claim forms. Where it is fair and appropriate to so, all class members can get
a check for the same amount of money. In other cases, class members are paid different amounts
based on the circumstances of their transaction or claim, for example, which product or service
they purchased or when they purchased it. In order for this type of settlement to work, however,
the defendant needs to have a reasonably complete and accurate list of all class members and be
able to determine, without submissions from the class members, which category they fall into.
Without being able to ascertain independently who the class members are that are entitled to
relief, and which ones are entitled to which form of relief (if there are multiple categories of
relief), the settlement will not be workable. To the extent that the defendant’s list will not be
100% complete, supplemental notice can be provided by publication and class members not
identified in the defendant’s records can use a claim submission process.
Common Objections: A common objection to this type of settlement is intra-class
unfairness. That is, objectors to the propose settlement may argue that it is unfair to pay all class
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members a set dollar amount because some of them are considerably more deserving of relief
than others. That is important to think carefully about in structuring a settlement proposal. It
can also create questions regarding whether there should be subclasses created and separate
counsel for each subclass (some case law on this is discussed further below). Of course, the
payment amounts being provided to every class member also must be found to be fair and
reasonable in order for the court to approve the settlement. See Fed. R. Civ. P. 23(e)(2).
Advantages and Disadvantages for Defendants: Defendants typically pay the
administrative costs for class action settlements, although in some instances the settlement
agreement will provide for these costs to come out of class counsel’s fee award, or out of a fixed
fund that is provided for the settlement. There can be considerable savings with respect to
administrative costs in using an “automatic payment” type of settlement, since there is little or no
need for the settlement administrator to process claim forms or make eligibility determinations,
and little or no need for a process whereby disputed eligibility determinations can resolved by a
special master or some other mechanism. (To the extent that the defendant’s list of eligible class
members is not completely accurate, there may be a procedure for notice by publication and a
claims process for people who are not identifiable through the defendant’s records.)
One advantage of this type of settlement from a defendant’s perspective is that the
defendant will be able to know for certain what its maximum exposure will be since the class to
whom payments will be mailed will be clearly identifiable and the amounts of the total payments
can easily be calculated (additional claims where class members have not yet been identified
would be a very small percentage of the total).
However, from the perspective of a defendant attempting to resolve the case for the
lowest possible total settlement payout, this type of settlement is often not advantageous when
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compared with a “claims made” settlement. In a “claims made” settlement, where class
members are required to submit claim forms in order to obtain relief, a relatively small
percentage of the class members will actually submit claim forms, which lowers the total payout.
The administrative costs of a “claims made” settlement, however, may in some cases exceed the
benefit to the defendant of doing a “claims made” settlement. A cost-benefit analysis should be
performed that takes into account the benefits of these different structures along with the
differences in administrative costs.
Attorneys’ Fees: With respect to attorneys’ fees, a fee award in this type of settlement is
typically awarded either as a percentage of the total anticipated payout to the class, or on a
loadstar basis. Class counsel, in thinking about their attorneys’ fees award, is unlikely to care
much about whether an automatic payment or “claims made” structure is used, because the fee
award in a “claims made” settlement is also often requested based on a percentage of the
maximum total benefit to the class (assuming every class member actually submitted a claim).
Many plaintiffs’ class action lawyers, however, believe they have an ethical obligation not to
discuss attorneys’ fees until an agreement has been reached with respect to the relief for the
class.
Uncollected Funds: In this type of settlement typically there will be uncollected funds
because a significant number of class members will not cash the check, and some addresses used
to mail checks will no longer be good addresses. When checks are not cashed, the funds can
either be distributed in a cy pres award (as discussed further below), or revert to the defendant.
The ALT Principles of Aggregate Litigation and some case law discourage provisions under
which unclaimed funds revert to the defendant, on the theory that a class action settlement should
involves deterring the defendant against engaging in improper conduct in the future, and that is
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not aided by refunding money to the defendant simply because class members do not submit
claims. See, e.g., In re Lupron Marketing & Sales Practices Litig., 677 F.3d 21, 33 (1st Cir.
2012); Reynolds v. Benefit Nat’l Bank, 288 F.3d 277, 282 (7th Cir. 2002) (noting that district
court had disapproved provision for reversion of unclaimed funds to defendant); but see Mba v.
WoridAirways, Inc., 369 Fed. Appx. 194, 197 (2d Cir. 2010) (“This Court has held that
unclaimed portions of a class action fund in a private action may properly be returned to the
defendant.”).
III.

“Claims Made” Settlements
In a “claims made” settlement, the defendant agrees to make payments in whatever

mamier is agreed upon only to class members who do not opt out of the class and submit a claim
form that demonstrates their entitlement to relief. The payment itself can be the same amount of
money to every class member if that is fair and appropriate, or different amounts of money based
on the circumstances of the individual class member’s transaction or claim. The claim form can
be relatively simple or more complicated. Some claim forms are allowed to be submitted over
the Internet and ask only a few questions. Other claim forms may be two-pages long and require
notarization and submission by regular mail. The requirements for the claim form must be
approved by the court as part of the settlement approval process.
Common Objections: Objectors to a “claims made” settlement may object that the claim
form is unduly burdensome and complicated for class members to prepare, or that notarization
and mailing is unduly burdensome and improperly designed to suppress the “take rate,” i.e., the
percentage of class members who submit claim forms. The parties seeking approval of the
settlement often argue, in response to these types of concerns, that the detail on the form and
notarization requirement, where one is included, are necessary to prevent or reduce fraudulent
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claims. These objections may carry more weight where the settlement is more susceptible to
fraud, but detailed claim forms have generally been approved. Objectors to a “claims made”
settlement also may argue that it would be more equitable to simply distribute automatic
payments. But that may not be equitable where it would compensate class members who are not
entitled to compensation, or would overcompensate some class members. See In re Pharm.
Indus. Average Wholesale Price Litig., 588 F.3d 24, 38 (1st Cir. 2009).
The same objections noted above regarding intra-class fairness are also made with respect
to “claims made” settlements. In structuring a proposed settlement, the parties should think
carefully about whether a court will find the allocation methodology between differently-situated
class members to be fair, or, in the case of a settlement providing for the same payment to be
made to all class members, whether it is fair and reasonable to treat them all the same. Where
there are divergent interests, there may need to be subclasses with separate representation. See,
e.g., Literary Works in Elec. Databases Copyright Litig. v. Thomson Corp., 654 F.3d 242, 25455 (2d Cir. 2011) (“Although all class members share an interest in maximizing the collective
recovery, their interests diverge as to the distribution of that recovery because each category of
claim is of different strength and therefore commands a different settlement value

The

interests of Category C-only plaintiffs could be protected only by the formation of a subclass and
the advocacy of independent counsel. We therefore hold that the district court abused its
discretion in certifying the class based on its finding that class representation was adequate.”);
but see In re Pet Food Prods. Liab. Litig., 629 F.3d 333, 349 (3d Cir. 2010) (“It is not enough for
objectors to point to differences in claims, allocation amounts, or state laws without identifying
how such differences demonstrate a conflict of interest.”); In re Ins. Brokerage Antitrust Litig.,
579 F.3d 241, 272 (3d Cir. 2009) (holding that subclasses were not required where allocation
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plan was “simply a reflection of the extent of the injury that certain class members incurred and
does not clearly suggest that the class members had antagonistic interests”).
Advantages and Disadvantages: The main advantage to a defendant in a “claims made”
settlement is that the total payout to the class will be smaller than in an automatic payment
settlement. This is because the “take rate” will be only a percentage, sometimes a small
percentage, of the total class membership. A class action settlement administrator can provide a
rough estimate of what the “take rate” for a particular settlement might be based upon experience
with prior similar settlements.
The main disadvantage of a “claims made” structure for a defendant is that the total
aggregate payout is unknown and will not be known until after the deadline for submission of
claim forms has passed, after the settlement has become final. The relief awarded, if it were
claimed by the entire class, in some cases would be far more than the defendant would be willing
or even able to pay. There are several approaches that can be taken to mitigate this risk. One
approach is to include in the settlement agreement a cap on the total payout, with a provision
that, if the cap is reached after the deadline for submission of claim forms, all payments to class
members will be reduced pro rata. Such a cap, however, may not be approved if it is, for
example, 10% of the total relief made available to the class members by the settlement. Expert
testimony can be submitted with respect to what the expected take rate will be (although in some
cases the parties may not want to that to be public information). See, e.g., In re Pharm. Indus.
Average Wholesale Price Litig., 588 F.3d 24, 32 (1St Cir. 2009) (“The plaintiffs’ expert predicted
in February 2009 that, even with class-wide treble damages, class members would claim only
about $17.2 million, leaving about $ 6.8 million of the $ 24 million settlement left over for
charity.”). A second approach is to provide in the settlement agreement that the defendant has an
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option to withdraw from and cancel the settlement if the total payout exceeds a particular
threshold. Again, however, this threshold cannot be too low or it may be unacceptable to class
counsel or the court. A third approach is for the defendant to purchase insurance against the risk
of a total payout exceeding a particular threshold, or the “take rate” exceeding a particular
percentage. The purchase and terms of such insurance need not be disclosed to plaintiffs’
counsel or the court, but instead can be privately negotiated and arranged with an insurance
provider.
Attorneys’ Fees: Courts have generally approved attorneys’ fees awards in “claims
made” settlements where the fee is based on a percentage of the total relief made available to the
class. This is true even though it is common knowledge that in a “claims made” settlement the
actual payout is likely to be much lower, depending on the anticipated “take rate.” In some
cases, defendants may have paid attorneys’ fees that are close to, or even exceed, the actual
payout to the class. Some courts have scrutinized attorneys’ fees applications more stringently in
“claims made” settlements.
Uncollected Funds: “Claims made” settlements can lead to uncollected funds only where
claims forms are submitted and checks are issued, but the checks are not cashed. It may be
appropriate to contact those class members and if necessary stop payment and re-issue checks.
As discussed above, any remaining uncollected funds might revert to the defendant or be paid to
a nonprofit as cy pres relief.
IV.

“Limited Fund” and Fixed Payout Settlements

The term “limited fund settlement” is often used to describe a settlement that involves
certification of a settlement class under Rule 23(b)(l)(B) or the state court equivalent thereof.
This rule provides for class certification where prosecution of separate suits by individual class
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members “would create a risk of.

.

.

adjudications with respect to individual class members that,

as a practical matter, would be dispositive of the interests of the other members not parties to the
individual adjudications or would substantially impair or impede their ability to protect their
interests.” Fed. R. Civ. P. 23(b)(1)(B). Notice to absent class members is not required for this
type of class, but can be given. See Fed. R. Civ. P. 23(c)(2)(A). A typical example of a limited
fund settlement is where a defendant has no assets to satisfy a judgment but there is insurance
coverage available with a policy limit that cannot satisfy all claims.
A settlement that involves a fixed payout is not necessarily one in which certification is
sought on a “limited fund” theory under Rule 23(b)(l)(B), but rather often is certified under Rule
23(b)(3). A fixed payout settlement can take different forms, but the general concept is that the
defendant agrees to make a total payment in a specific dollar amount. This total amount can be
distributed either by dividing the total amount among all class members (if all can be identified)
and issuing an automatic payment, or by using a “claims made” process, with the total amount
divided among those class members who submit claim forms. As with other types of
settlements, class members can either all get an equal amount, if that is fair and reasonable, or
can get different amounts based on their situation or which category of relief they fall within
under the terms of the settlement agreement.
The use of “limited fund” settlements under Rule 23(b)(1)(B) was significantly limited by
the Supreme Court in Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), where the Court held that
“applicants for contested certification on this rationale must show that the fund is limited by
more than the agreement of the parties, and has been allocated to claimants belonging within the
class by a process addressing any conflicting interests of class members.” Id. at 821. There are
essentially three characteristics that are presumptively necessary for this type of settlement: “[1]
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a definitely ascertained limit, [2] all of which would be distributed to satisfy all those with
liquidated claims based on a common theory of liability, [3] by an equitable, pro rata
distribution.” Id. at 841. With respect to whether there a true “limited fund” existed, the Court
suggested, without deciding, that where the settlement was to be funded by insurance and the
defendant retained nearly all of its net worth, there was an insufficient showing that this was the
best that class members could achieve, and thus might be improper. Id. at 860. Subclasses also
may be required in this type of settlement where there are, for example, both present and future
claimants with differing interests.
True “limited fund” scenarios are relatively rare. The Fifth Circuit addressed “limited
fund” settlements in In re Katrina Canal Breaches Litig., 628 F.3d 185 (2010), which involved a
class action settlement of claims against levee districts and their insurer arising from alleged
negligence in constructing and maintaining levees prior to Hurricanes Katrina and Rita. The
Fifth Circuit reversed an order approving certification of a settlement class and approving
settlement. The Fifth Circuit explained that “[t]he class members in this case suffered a wide
variety of injuries, ranging from property damage to personal injury and death, and no method is
specified for how these different claimants will be treated vis-á-vis each other.” Id at 193-94. It
was insufficient for the task of distribution to simply be delegated to a special master, without a
plan for distribution provided for in the settlement agreement. Id. at 194. The court concluded,
however, the fund was appropriately limited to the insurance policy limits because the levee
districts’ assets were statutorily exempt from being seized to pay a judgment, although in theory
appropriations could be made to pay money towards a settlement. Id. at 199.
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A settlement involving a fixed payout, where a class is certified under Rule 23(b)(3) with
notice to class members and an opportunity to opt out, is commonly done. These types of
settlements need not involve a true “limited fund” of the type described in Ortiz.
Advantages and Disadvantages: The obvious advantage of this type of settlement
structure is that the defendant will know exactly how much it will pay for the settlement since
the total amount is fixed, regardless of how many class members there are or how many of them
make claims. There is no risk of the aggregate claims exceeding the amount of the fund. An
additional advantage of a true “limited fund” settlement where that is possible, is that notice to
class members and an opportunity to opt out is not required, so the settlement will be fully
conclusive and save on notice costs. A disadvantage of a fixed payout structure is that the
defendant may pay in total more than it would in a “claims made” settlement because in that type
of settlement a relatively small percentage of class members typically submit claims, and the
aggregate total of those claims may be less than what would be paid in a fixed payout settlement.
For this reason, true “limited fund” settlements are used only where it is clear that the claims will
overwhelm the available funds.
Attorneys’ Fees: The attorneys’ fee award to plaintiffs’ counsel can either be included in
the “limited fund” or be paid separately. In a case where there is truly a limited fund (e.g., the
defendant has limited assets or insurance coverage), the attorneys’ fees will come out of the
fund. See, e.g,, In re Telectronics Pacing Sys., Inc., 221 F.3d 870, 876 (6th Cir. 2000) When the
attorneys’ fees do not come out of the fund, the fees agreed upon will still need to be justified
either as a reasonable percentage of the fund or based on a loadstar determination.
Uncollected Funds: In this type of settlement, uncollected funds are typically
redistributed to class members in a pro rata fashion or through cy pres relief.
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V.

“Coupon” Settlements
“Coupon” settlements are, as the moniker suggests, settlements in which the relief

provided to class members consists of coupons for discounts on the future purchase of the
defendant’s products or services. Typically these coupons are distributed to all class members
that can be identified and provided individual notice, and those that receive notice by publication
and request the coupons. It is possible to provide coupons on a “claims made” basis, and
sometimes that is done when the coupons are particularly valuable (e.g., for large, expensive
products). But the cost of administering a “claims made” coupon settlement in most cases may
be more than the potential savings from employing a “claims made” process.
Common Objections: The most common objection to this type of settlement is that there
will be no deterrence or disgorgement because the defendant will be profiting from the
settlement, in that it will sell more products or services and still make a profit on those products
or services after the coupons are applied. The coupons also may be objected to on the grounds
that they are of minimal value in light of the cost of the product or service or the harm to class
members, and that people who were dissatisfied with the product or service because of the type
of claims made in the class action would not want the coupons. See, e.g., Synfuel Techs., Inc. v.
DHL Express (USA), Inc., 463 F.3d 646, 654 (7th Cir. 2006) (criticizing coupon-type settlement
for these reasons). Overall, coupon settlements can be challenging with respect to obtaining
approval of them. This is especially true given that state attorneys’ general must be provided
notice of class action settlements under CAFA, see 28 U.S.C.

§ 1715, and they often object to

coupon settlements in particular.
Advantages and Disadvantages: These settlements can be advantageous to defendants
because of the benefit provided by encouraging people to purchase the defendant’s product or
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service, and the relatively small aggregate payout (particularly when the defendant’s profits on
new purchases that might not otherwise have been made are taken into account). A significant
disadvantage to pursuing this type of settlement is that it is likely to draw substantial objections
that will have to be addressed, and an appeal of an order approving the settlement may be more
likely.
Attorneys’ Fees: Coupon settlements were more common prior to the Class Action
Fairness Act of 2005 (“CAFA”), which restricted attorneys’ fees awards for these settlements in
federal court. Under CAFA, an attorneys’ fee award in a coupon settlement must be based on
either the value of the coupons that are actually redeemed, or the time counsel reasonably spent
on the matter. Where there is equitable or injunctive relief, any portion of the fee attributable
thereto must be based on a loadstar figure, potentially with a multiplier. See 28 U.S.C.

§

171 2(a)-(c). As a practical matter, these requirements should not bar coupon settlements because
the compensation to plaintiffs’ counsel should still be relatively fair, particularly on a loadstar
basis at a reasonable hourly rate perhaps with a multiplier where justified. But in practice these
settlements have become much less common because courts are scrutinizing them more closely
and the objections to them can be more persuasive.
Unused Coupons: In these settlements, often there is no provision for distribution of
unused coupons, although I have seen some instances where there is a provision for distribution
of unused coupons to charitable organizations. A federal judge can require such a distribution to
charitable organizations under a provision of CAFA, 28 U.S.C.
VI.

§ 1712(e).

“Cy Pres” Settlements (or Portions Thereof)

Part of the relief awarded in a class action settlement is sometimes allocated to cy pres
relief, which typically involves a donation of some kind (monetary or in kind) to a charitable
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organization. As noted above, unclaimed funds and funds from checks that are not cashed are
sometimes directed to cy pres relief. In a settlement where it is very difficult or perhaps
impossible to identify and locate the individual class members, all of the relief might be awarded
as cy pres relief.
In recent years, federal courts of appeals have given cy pres relief stricter scrutiny, most
notably by imposing a requirement that the cy pres relief be likely to reach the class members
and be sufficiently connected to the purpose(s) of the class action lawsuit. This has been one of
the hottest issues in litigation over class action settlements, and the subject of a number of
significant appellate decisions over the last few years. For example, in In re Lupron Marketing
& Sales Practices Litig., 677 F.3d 21(2012), the First Circuit, with retired Justice Souter sitting
on the panel, issued an opinion regarding cy pres relief. The court adopted ALl Principles of the
Law of Aggregate Litigation

§ 3.07 (2010) and explained that, under these principles, if the

class members who participate in the settlement were not fully compensated by the claims
process, the first preference should be to provide the class members with additional pro rata
compensation. Id. at 32. In the Lupron case, however, the class members were fully
compensated for the loss they sustained (i.e., being improperly charged an unduly high amount
for the Lupron prescription drug). Thus, the question was whether the class members who made
claims should be provided additional payments in excess of their losses, or if the money should
be returned to the defendant or distributed on a cy pres basis. Id. at 34-3 5. The court explained
that returning the remaining funds to the defendant is not favored under the ALl Principles
because it “would undermine the deterrence function of class actions and the underlying
substantive-law basis of the recovery by rewarding the alleged wrongdoer simply because
distribution to the class would not be viable.” Id. at 33.
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The court adopted a “reasonable approximation” test, set forth in the ALT Principles, for
cy pres awards. Under this test, “when feasible, the recipients should be those “whose interests
reasonably approximate those being pursued by the class.” Id. If no recipients “whose interests
reasonably approximate those being pursued by the class can be identified after thorough
investigation and analysis, a court may approve a recipient that does not reasonably approximate
the interests being pursued by the class.” Id. Relevant factors include “the purposes of the
underlying statutes claimed to have been violated, the nature of the injury to the class members,
the characteristics and interests of the class members, the geographical scope of the class, the
reasons why the settlement funds have gone unclaimed, and the closeness of the fit between the
class and the cy pres recipient.” Id.
The First Circuit also stressed that it is preferable for the parties to designate in their
settlement agreement appropriate cy pres recipient(s). This is because “the adversary process is
better suited to the parties making the decisions and leaving less to the discretion of the judges.”
Id. at 38. The First Circuit explained that distributing cy pres funds is not a traditional judicial
function, and “having judges decide how to distribute cy pres awards both taxes judicial
resources and risks creating the appearance ofjudicial impropriety.” Id. Although it might be
easier for the parties to not worry about identifying a cy pres recipient in the settlement
agreement, the First Circuit clearly prefers that. It can avoid the kind of collateral, post
settlement dispute that led to additional litigation at the trial and appellate levels in the Lupron
matter.
The Ninth Circuit’s recent opinion in Dennis v. Kellogg Company, 697 F.3d 858 (9th Cir.
2012) is also an important decision on cy pres settlements. Dennis was a false advertising case
claiming that Kellogg falsely advertised that Frosted Mini-Wheats cereal “was scientifically
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proven to improve children’s cognitive functions for several hours after breakfast.” Id. at 861-62.
The plaintiffs alleged that Kellogg’s study to support this statement was not scientifically valid
and the claims about it were false. A settlement was reached under which Kellogg agreed to pay
up to $2.75 million to class members who submitted claims, who would receive $5 for each box
of cereal, up to a maximum of $15. Any remaining funds not claimed by class members would
be donated to unspecified charities to be chosen by the parties and approved by the court.
Kellogg also agreed separately to distribute $5.5 million worth of food to charities that feed the
indigent, to modify its advertising for three years, and to pay attorneys’ fees of up to $2 million.
Id. at 862-63. After the deadline for submission of claims passed, the class members had
submitted claims worth only approximately $800,000, and the remainder of the $2.75 million
was to be distributed to charities that feed the indigent. Id at 863.
The Ninth Circuit found that the cy pres award was an abuse of discretion because there
was not a sufficient connection between charities that feed the indigent and the class members, or
between these charities and the general purposes of the lawsuit. The court explained that:
At oral argument, Kellogg’s counsel frequently asserted that donating food to
charities who feed the indigent relates to the underlying class claims because this
case is about “the nutritional value of food.” With respect, that is simply not true,
and saying it repeatedly does not make it so. The complaint nowhere alleged that
the cereal was unhealthy or lacked nutritional value. And no law allows a
consumer to sue a company for selling cereal that does not improve attentiveness.
The gravamen of this lawsuit is that Kellogg advertised that its cereal did improve
attentiveness. Those alleged misrepresentations are what provided the plaintiffs
with a cause of action under the UCL and the CLRA, not the nutritional value of
Frosted Mini-Wheats. Thus, appropriate cy pres recipients are not charities that
feed the needy, but organizations dedicated to protecting consumers from, or
redressing injuries caused by, false advertising.
Id. at 866-67. The Ninth Circuit also found problematic the provision for distribution of $5.5
million “worth” of food to charities without specifying how the food would be valued (i.e., at
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cost, wholesale or retail price), or whether this would be in addition to Kellogg’s other regular
charitable giving. Id. at 867-68; see also Nachshin v. AOL, LLC, 663 F.3d 1034, 1040 (9th Cir.
2011) (reversing class action settlement involving cy pres award because organizations to whom
funds were awarded did not “have anything to do with the objectives of the underlying statutes
on which Plaintiffs base their claims,” and were not geographically distributed in an appropriate
manner where class was nationwide).
Lupron, Dennis and Nachshin demonstrate that in negotiating a class settlement, a cy pres
provision should not be an afterthought to be addressed later. To avoid potential problems down
the road, in negotiating the settlement agreement both sides should pay careful attention to how
any potential cy pres award will be distributed, with specificity, and whether that distribution
will be effective in reaching members of the putative class and/or in achieving the purposes of
the class action suit. Unless this is sufficiently addressed at the outset, there is some risk that the
parties will have to go through an appeal of the settlement and then, as in Dennis, have to start
the settlement process again in the district court. This can be costly, and substantially delay
finality.
VII.

Nonmonetary Relief and Reevaluation of Transactions by the Defendant
Class action settlements sometimes also involve nonmonetary relief in addition to

monetary re1ief or as the only form of relief. This nonmonetary relief can take the form, for
example, of a change in a business practice, declaratory relief and/or injunctive relief. For
purposes of the court evaluating an attorneys’ fees award to class counsel in connection with a
nonmonetary settlement (or portion thereof), an effort can be made to attribute a value to
nonmonetary relief.
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Another method of settling a class action that sometimes is appropriate is to provide for
reevaluation of transactions by the defendant. One recent example of this is Faught v. American
Home Shield Corp., 668 F.3d 1233 (11th Cir. 2011), in which the plaintiffs’ claims involved
home warranty contracts issued by American Home Shield (AHS). These contracts covered
failures of items such as heating and air conditioning systems and appliances. The plaintiffs
claimed that AHS improperly denied claims on the ground that homeowners failed to maintain or
clean the system or appliance, and that AHS had an improper practice of incentivizing
repairpersons to deny claims. The proposed settlement called for the establishment of a “Review
Desk” at AilS that would reevaluate claims. The Review Desk would be required to meet certain
requirements with respect to its staffing, and would be required to overturn the denial if it was
based on the homeowners’ failure to have annual maintenance performed, with some discretion
to consider other factors. Id. at 1240-41. In the settlement, class members gave up their right to
pursue class actions, but not their right to bring individual suits. In the event that a class member
was dissatisfied with the Review Desk determination, if they retained counsel and were awarded
more in court than the Review Desk offered, they would receive attorneys’ fees, generally
capped at $5,000. Claimants who represented themselves in court would get an additional $1,000
payment if they won more than the Review Desk offered. Any claimant could opt out of the
Review Desk process altogether and simply file an individual lawsuit. Id at 1241.
The main argument made by the objectors to the settlement was that it was improper to
have AilS decide which claims should be paid without any review by a neutral (except if suit
was filed, which would typically be in small claims court). The Eleventh Circuit rejected this
argument. It did not explain its reasoning in detail but found that the approval of the settlement
was not an abuse of discretion. Id. at 1240-41.
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Fraught provides an interesting and innovative model for a class action settlement. One
potential advantage of this type of settlement is that it might reduce administrative costs to the
extent that the defendant’s in-house employees can reevaluate claims more quickly and more
cheaply than using a claims administrator and special master. The defendant, however, may not
readily have the resources available to perform this function and the cost of additional employees
and training might exceed the administration costs. A disadvantage of the type of settlement
agreed upon in Fraught is that, unlike in most class action settlements, the defendant does not get
a complete release. The class members cannot pursue further class actions, but they retain the
right to pursue individual claims. The statute of limitations will also be extended for such
individual claims, due to the pendency of the class action, assuming the American Pze rule or a
state law equivalent thereof applies. The settlement agreement, however, might impose a
deadline for individual suits. In order for this type of agreement to make sense from the
defendant’s perspective, the defendant must be sufficiently comfortable that the chances are
relatively small that the settlement will result in a large number of individual suits. In any event,
this is an interesting model that now has the blessing of a federal appeals court and is worth
considering in appropriate cases.
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CLASS ACTION SETTLEMENTS:
FINANCIAL AND TAX REPORTING

I.

Introduction
Even the best of intentions can sometimes result in bad consequences and when actions

are motivated by less than honorable purposes, or worse, laced with greed, negligence, or just
ignorance, the consequences can be dire. A simple internet search on class action lawsuits
provides ample evidence that in our litigious society the consumer watchdogs and advocates for
“doing the right thing” are vigilant and looking for opportunities to make corporations and their
executives pay for the consequences of poor decisions.
This article presents a discussion of current financial accounting, disclosure regulations,
and tax consequences of claims-made class action settlements. The impact of a class action
settlement can be devastating for a company not just in terms of the potential financial settlement
costs and related expenses, but also in terms of degradation to the financial statements. In
addition, the article will present a new insurance alternative that allows defendants in class
actions to cover the claims risk involved with the settlement funds. Using this new form of
insurance, the company can “lock in” the costs of the settlement by effectively transferring the
take rate risk to an insurance carrier, thereby achieving certainty and mitigating the negative
impact of the settlement on its financial statements.

II.

Current Financial Accounting Rules and Regulations.
Class action settlements typically have a maximum payout established by the parties and

approved by the court. Once the settlement is approved, the process can take months or even
years for the settlement to become final and the claims process to be completed. All the while,
1

the settling company has to carry the liability for the full amount of the claims-made settlement
fund on its books. Additionally, the actual claim rate can vary dramatically thereby creating
uncertainty as to the actual financial cost of the settlement which can wreak havoc on a
company’s liquidity and financial planning.
The Financial Accounting Standards Board (FASB) promulgates the accounting
regulations for financial reporting and, specific to this article, the regulations for class action
contingencies. Financial accounting of contingencies is governed by Accounting Standards
Codification Topic 450 (ASC 450)’ which states that a Company’s estimated loss from a
contingency shall be accrued on the Company’s financial statements by a charge to income if:
a) information available before the financial statements are issued or are available to
be issued indicates that it is probable that an asset had been impaired or a liability
had been incurred at the date of the financial statements, and
b) the amount of the loss can be reasonably estimated.
2
As established by the Financial Accounting Standards Board, Generally Accepted
Accounting Principles (GAAP) mandates that a company is required to disclose any asset
impairment or liability incurrence that is considered to be “probable”.
3 Since a class action
settlement agreement creates a known and probable liability, GAAP requires that the Company
book the entire settlement and assumes 100% “take rate”
4 participation in order to provide legal
and financial transparency to the public regarding the claim.
5 Thus, when a Company settles a
class action lawsuit and establishes a claims-made process, it has two choices: (1) take a charge
on its financial statements for the entire amount of the settlement, thereby possibly devastating
1

ASC 450 was formerly Statement of Financial Accounting Standard No. 5 before the FASB Accounting Standard Codification project that was
finalized in 2009.
2
ASC 450-20-25-2.
FASB, Statement of Financial Accounting Standards No. 5, Accounting for Contingencies (1975), paragraph 3.
Take rate is the percentage of the class who files claims seeking the available benefit.
PricewaterhouseCoopers, Forensic Accounting Technical Notes: SFAS 5, “Accounting for Contingencies”
(http://I0b5.pwc.com/public/technical_case_notes.aspx).
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its financial position to shareholders and others, or (2) purchase insurance thereby capping its
maximum net liability to the amount of the insurance premium.
Even in the event that the contingent loss cannot be easily estimated or the loss
contingency is only “reasonably possible” (i.e., less than likely but more than remote), GAAP
requires that a company must still disclose the nature of the contingency.
6 “Disclosure” of the
loss contingency generally involves the “nature of the contingency” and, to the extent known, an
estimate of the possible loss (or a statement that an estimate cannot be made).
7 In addition, the
disclosure should also include the basis of the claim, the progress of the case (including progress
after the date of the financial statements but before those statements are issued), the opinions or
views of legal counsel and other advisers, the experience of the Company in similar cases, and
any decision of the Company’s management as to how the enterprise intends to respond to the
lawsuit (e.g., defend vigorously) or 8
assessment. Thus, as consequence of the ASC 450
regulations, a Company is generally obligated to provide substantial information regarding a
class action settlement and how it originated. The company can be adversely impacted by both
the description of the underlying facts giving rise to the class litigation as well as the GAAP
charges for fully booking the settlement on the financial statements. Note that this obligation to
report litigation applies to both public and private companies. Further, because a settlement may
continue for months or even years, the liability and disclosure requirement can linger. A
company may find itself in a position where the negative impact of the settlement must be
disclosed over numerous quarters or years.

ASC 450-20-50.
FASB, Statement of Financial Accounting Standards No. 5, Accounting for Contingencies (1975), paragraph 10.
8
PricewaterhouseCoopers, Forensic Accounting Technical Notes: SFAS 5, “Accounting for Contingencies”
(http://I0b5.pwc.com/public/technicalcase_notes.aspx).
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In addition to the reporting requirements of ASC 450, the United States Securities and
Exchange Commission (SEC) also mandates reporting requirements on Form 8-K, requiring that
a company disclose class action settlements if such settlement is classified as a “material
definitive agreement.” The definition of “material definitive agreement” includes an agreement
that provides for obligations that are material to and enforceable against the Company. A
company must disclose the following information upon entry into, or material amendment of, a
material definitive agreement:
a) The date on which the agreement was entered into or amended, the identity of the
parties to the agreement and a brief description of any material relationship
between the company or its affiliates and any of the parties, other than in respect
of the material definitive agreement or amendment; and
b) A brief description of the terms and conditions of the agreement or amendment
that are material to the company.
9
Generally, the filing of Form 8-K must be done within four (4) business days after the
occurrence of the “event” (i.e., the class action settlement that triggers the filing of the form). In
addition, the filing of Form 8-K may constitute the first “public announcement” for purposes of
Rule 165 under the Securities Act of

1933.10

Also note, a Form 8-K filing mandates that the

Company’s next quarterly report must include a disclosure of the material definitive agreement,
which will include the full amount of the class action settlement fund.
The nature of disclosure must be carefully considered by the company. As previously
discussed, the requirements of ASC 450 mandate that certain loss contingencies must be
disclosed in financial statements regardless of whether the loss is determined to be probable or
reasonably possible. For example, assume Company X is forced with “probable” loss
contingencies in the form of a $250 million class action settlement; this amount must be reported

10

SEC Form 8-K, Section 1, Item 1.01.
SEC Form 8-K, General Instructions, Section A.
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as an accrued liability. Furthermore, Company X must provide a detailed explanation of the
nature of the claim, the process, and other important aspects of the contingency (including how it
will be funded). These important aspects may include relevant names, issues, or components of
the litigation. On Company X’s next financial statement, investors will be able to ascertain the
fact that a potential $250 million liability is an obligation of the Company, and be able to review
as well supplemental information regarding the claim. In addition, Company X will be required
to continue filing SEC and financial statement reports regarding the status of the claims and any
other aspects of the underlying litigation. It should also be noted that failing to properly disclose
a contingency in compliance with ASC 450 is classified as “financially unrepresentative” under
Sarbanes-Oxley Act of 2002, and could cause criminal charges to Company management.’
Even if the loss is deemed to be “reasonably possible,” footnote disclosures must be
included in the company’s financial statements thereby notifying the financial statement reader
of the potential for loss and economic drain on the company. In either case, the class action
settlement will have a significant detrimental impact on the company’s financial statements.

III.

Tax Treatment of Class Action Settlements
Considering the proliferation of litigation in today’s business world, it would seem

reasonable that all the costs associated with settling lawsuits would be considered an “ordinary
and necessary” business expense and thus deductible under § 162 of the Internal Revenue Code.
However, every experienced tax professional knows that the Code is rife with exceptions and
restrictions that can trap the unwary. Consequently, given the magnitude of most class action

Sarbanes-Oxley Act of 2002, Sections 302 and 906.

5

settlements, the wise tax professional will examine the facts carefully to determine appropriate
tax treatment for class action settlements.
Section 162 provides, in part, that all the ordinary and necessary expenses paid or
incurred during the taxable year in carrying on trade or business may be deducted. Like most
IRC rules, there are numerous exceptions to this general rule)
2 In order to determine whether
the payments to class members may be tax deductible, settling parties must consider the
implications of IRC §1 62(c)(2) and

§ 162(f) which prohibit deductions for payments deemed to

be illegal under U.S. or state law and payments for any fine or similar penalty paid to a
government for the violation of any law, respectively. Applying IRC

§ 162(f), in Allied-Signal

Inc. v. Corn. ,13 the Third Circuit, affirming the Tax Court, ruled that a statutory penalty is not tax
deductible even if the government does not actually “pocket” or receive the penalty. In AlliedSignal, the company was not allowed to deduct an $8 million contribution to an environmental
fund since the payment reduced the criminal fine that would otherwise have been assessed for
the underlying conduct. The IRS ruled that the payment was punitive in nature and because it
was made at the direction of a district judge deemed it to have been “paid to a government.”
In Technical Advice Memorandum 200502041, the IRS ruled that while a portion of a
lump sum payment representing a remedial measure intended as compensatory damages was
deductible, the portion of the payment which represented a fine or penalty was nondeductible.
The IRS utilized the provisions of IRC

§ 162(f) in holding that the nondeductible portion of the

payment was punitive in nature.
12

Some exceptions to the general tax deductible rule include but are not limited to: Section 263(a)(l) disallows any current deduction for
amounts paid for new buildings or for permanent improvements or betterments made to increase the value of property. In addition, Reg.
§ l.263(a)-4(c)(l) provides that amounts paid to another party to acquire any intangible from a third party in a purchase or similar transaction
must be capitalized. These intangibles include an ownership interest in a corporation, partnership, trust, estate, limited liability company, or other
entity. Additionally, amounts paid to facilitate the acquisition of an intangible also are not currently deductible but must be capitalized.
13
Allied-Signal Inc. v. Corn., (1995, CA3) 75 AFTR 2d 95-1287, 54 F3d 767, 95-1 USTC ¶50151, affg (1992) TC Memo 1992-204, RIA TC
Memo ¶92204, 63 CCH TCM 2672.

6

The origin of the claim doctrine requires that the character of a particular expenditure is
determined by the underlying transaction from which the event proximately resulted. In Private
Letter Ruling 200649011, the IRS

—

applying the origin of the claim doctrine

—

held that “the

purpose, consequences, or result of the expenditure is relevant in determining the origin of the
claim, and therefore, the character of the litigation cost for tax purposes.” An examination of all
the facts and circumstances is necessary to determine the proper tax treatment of the settlement
costs. Further, it is possible that settlement payouts in a single class action lawsuit could relate to
both ordinary business transactions’
4 and capital transactions, and thus be required to be
bifurcated into a deductible portion and a portion for which no tax benefit will ever be realized.
Applying the origin of the claim reasoning, settling companies must carefully consider
whether and to what extent the class action settlement and related expenses are tax deductible.
In Anchor Coupling Co. v. Us.,

15

the court disallowed a deduction for settlement of a suit for

specific performance of an agreement to sell assets. The court ruled that the origin of the suit
involved the sale of capital assets and consequently must be capitalized. Likewise, in Weilpoint
Inc f/k/a Anthem Inc. 16 the court held that because the origin of the claim was a dispute over title
to capital assets, the settlement was not deductible.
In Talley Industries Inc. v. Comm.

a case that ping-ponged back and forth between the

Tax Court and Ninth Circuit Court, the central issue was whether the settlement was penal in
nature which would prohibit the company from taking a tax deduction. The Courts did in fact
14

In Private Letter Ruling 200911002, the IRS reviewed a securities fraud class settlement arising out of alleged misstatements of the company’s
financial condition. All the costs related to this class action settlement were deductible because the improper preparation of financial statements
which were incorporated into previously filed SEC reports were deemed to be ordinary and routine business activities of a company. Therefore,
the expenditures were deductible.
°
Anchor Coupling Co v. U.S., (1970, CA7) 25 AFTR 2d 70-1282, 427 F2d 429, 70-1 USTC ¶9431, revg (1969, DC IL) 23 AFTR 2d 69-1407,
69-1 USTC ¶9347, cert den (1971, S Ct) 401 US 908,27 L Ed 2d 806.
6
Wellpoint Inc. flk/a Anthem Inc., (2008) TC Memo 2008-236, RIA TC Memo ¶2008-236,96 CCH TCM 260, affd(20l0, CA7) 105 AFTR 2d
2010-1508.
‘
Tally Industries Inc., et. al., TC Memo 1999-200 [1999 RIA TC Memo ¶99,200], RIA TC Memo ¶99200, 77 CCH TCM 2191 [1999 RIA TC
Memo ¶99,200j, on remand from (1997, CA9) 79 AFTR 2d 97-3096, 116 F3d 382, 97-1 USTC ¶50486, reversing and remanding (1994) TC
Memo 1994-608 [1994 RIA TC Memo ¶94,608], RIA TC Memo 94608. 68 CCH TCM 1412 [1994 RIA TC Memo ‘94,608J, affirmed.

7

come to this conclusion. The Courts were unpersuaded by how the settlement was classified or
labeled in the settlement documents but rather reached the conclusion that the payment
represented double damages under the False Claims Act and was consequently a nondeductible
payment regardless as to what the parties tried to call it.

Talley Industries is just one of a

multitude of cases where the IRS disallowed the deduction for settlements of lawsuits. Each class
action settlement must be evaluated separately to determine the proper tax return treatment based
upon a review of the underlying transaction. As per the ruling in TAM 200502041, companies
may be required to allocate settlement payments and the accompanying tax treatment between
deductible and nondeductible payments.
In summary, based upon the Code, interpretative rulings, and case law, settling parties
need to be aware that not all class action settlements will result in tax deductible payments to
class members. The deductibility of class action settlement costs is dependent on tracing the
origin of the claims asserted in cause of the class action lawsuit back to the source of the
litigation and the origin and character of the claim and nature of the ultimate payment. To the
extent the litigation arose from acts that can be construed to have been conducted in the ordinary
conduct of the taxpayer’s business, a current tax deduction is warranted. In contrast, if the
settlement and payment represents a fine or statutory penalty, then the payments are likely not
tax deductible. Further, to the extent the litigation arose from a capital transaction such as the
acquisition of an asset or in a claim relating to ownership rights to a capital asset, Section 263(a)
requires capitalization of class action settlement payouts and related costs.’
8 If capitalized, the
deduction of settlement costs may be required to be spread over a number of years or the

In Private Letter Ruling 200649011, a publicly-traded corporation was a party to class action securities lawsuit involving misstatement of the
company’s reported earnings. The IRS determined that business expenses are not converted into capital expenditures solely because they have
some connection to a capital transaction. Rather, it is necessary to look to the “origin of the claim” doctrine.

8

deduction may be disallowed entirely. This second scenario is problematic in that the settlement
creates the degradation to the financial statements with no corresponding tax benefit.

IV.

The Nightmare Scenario
Let’s go back to Company X which was involved in a $250 million class action

settlement. We discussed that this amount must be reported as an accrued liability and that
Company X must provide detailed disclosure of the claim which will alert the readers to the
liability. Ongoing, quarterly disclosure will also be necessary and the current financial statements
for Company X will show a charge to income of $250 million. Management of Company X may
attempt to spin the settlement in a positive light, but it will most likely be difficult to convince
investors that a $250 million loss is anything but a significant loss that harms not only the
company’s economic position, but also the investor’s individual investment in the company.
Additionally, attempts to minimize or mitigate the real economic impact of the settlement may
set up the company for potential shareholder derivative and securities fraud lawsuits.
Worse still, if the claim is found to have arisen from a capital transaction or is punitive in
nature the loss may not be deductible on the tax return further harming the company’s financial
position. Even if the claim is deemed to be deductible, the company is further exposed to
scrutiny by the IRS and potentially the necessity of defending the tax position.

V.

Insurance: the Risk Transfer Alternative
A company that is entering into a claims made settlement of a class action lawsuit has

only two paths it can take when booking the settlement and preparing its tax return. First, it can
adhere to current ASC 450, Form 8-K and other disclosure requirements and take a GAAP

9

charge for the full amount of the claims made settlement fund and review the facts and
circumstances of the settlement to determine the proper tax filing position. This approach can
cause shareholders (both present and prospective) to impugn the Company’s financial stability,
which directly influences its capital reserves and operations. In addition, the tax consequence
either further harms the company or opens an avenue for IRS scrutiny. In the alternative, the
company can insure the class action settlement which will effectively transfer the settlement
liability from the company to the insurer. The purchase of an insurance policy for a specific class
action case can help minimize the economic, tax, and investor disapproval exposure and result in
more benign financial disclosure as the net liability is represented by the paid and incurred
insurance premium.
The specific accounting treatment of the settlement and the insurance touch on numerous
provisions under GAAP and must be evaluated on a case by case basis. Generally, with respect
to the financial reporting requirements under ASC 720, insured entities recognize a liability for
the probable losses from incurred but not reported claims and incidents if the loss is both
probable and reasonably estimable.
19 There is not a general rule that would eliminate the liability
even with insurance in place unless certain requirements have been met.
20 Once the insurance is
in place, a company would normally continue to present the liability on its balance sheet, but also
report an insurance receivable for claims that the insurance contract will pay. The practical effect
of this accounting treatment is that the settlement liability is balanced against the insurance asset
thereby mitigating the ultimate financial impact of the claims made settlement fund. Assuming

20

ASC 720-20-25-14.
It is possible, however, that the liability can be completely eliminated from the financial statements in certain situations. In order for the

liability to be “derecognized” it must be extinguished by one of two means. First, the debtor can pay the creditor in full settlement of the
obligation. Alternatively, the debtor can be legally released from being the primary obligor under the liability, either judicially or by the creditor.
ASC 405-20-40-1. These stringent rules on derecognition must be carefully considered by the company and the outside auditors in determining
the appropriate accounting treatment for class action settlement and the related insurance coverage.
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the insurance covers 100% of the expected loss contingency; the balance sheet will contain both
an asset and a liability in the same amount. The net impact on the income statement would be a
charge for the cost of the insurance only rather than the charge for the entire amount of the
claims made settlement fund.
Directly offsetting prepaid insurance and receivables for expected recoveries from
insurers against a recognized incurred but not reported liability or a liability incurred as a result
’ While at first blush it would seem that the liability
2
of a past insurable event is not appropriate.
and insurance receivable could offset and simply be eliminated from the statement, the fact that
the liability has not been extinguished or legally released requires that the reader of the financial
statements be made aware of the potential continuing obligation of the company in the event that
the insurer is unwilling or unable to honor the insurance contract. While possibly not directly on
point with a company’s particular circumstances, accounting guidance in specific industry arenas
reinforces these general rules. For example, the health care specific standards provide that “the
ultimate costs of malpractice claims or similar contingent liabilities, which include costs
associated with litigating or settling claims, shall be accrued when the incidents that give rise to
the claims occur. The liability shall not be presented net of anticipated insurance recoveries. An
entity that is indemnified for these liabilities shall recognize an insurance receivable at the same
time that it recognizes the liability, measured on the same basis as the liability, subject to the
22
need for a valuation allowance for uncollectible amounts.”
While insurance can be effectively used to eliminate or mitigate the GAAP charges
arising out of the settlement, it is also a critical tool for tax purposes. Companies can face class
actions arising out of both federal and state statutory schemes including but not limited to the
21
22

ASC 720-20-45-1.
ASC 954-450-25-2.
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Telephone Consumer Protection Act (TCPA), the Video Privacy Protection Act (VPPA), and the
Fair and Accurate Credit Transactions Act (FACTA).
punitive damages for violations.

These laws provide for statutory or

For this reason, many courts have taken the position that

liability for the underlying conduct is not insurable. In Standard Mutual Ins. Co. v. Lay
, the
23
Fourth Circuit held that the statutory damages assessed under TCPA cannot be covered by
insurance as a matter of public policy as they were punitive or penal in nature. While the court
did not specifically rule on the tax deductibility of the damages for federal or state tax purposes,
the IRS would likely reject a tax deduction for the payments to class members on the grounds
that they are in fact penal in nature under the origin of the claim. Logically, the same reasoning
that renders the conduct uninsurable also prevents the company from deducting the payments to
class members.
Assuming appropriate insurance coverage is in place, the next question is whether the
insurance premium for class action settlement insurance coverage is tax deductible. As noted
above, a company can deduct ordinary and necessary business expenses under IRC

§ 162.

Further, there is no prohibition or limitation on the purchase of class action settlement insurance
under IRC §264. Under the terms of class action settlement insurance products currently being
offered in the marketplace, policies provide indemnity benefits for the take rate of the underlying
settlement. As a result, companies do not risk the loss of coverage since the policy is covering
the take rate and not the underlying act which gave rise to the settlement. Likewise, under this
type of class action settlement insurance, the premium should be tax deductible as it is not a

23

Standard Mutual Ins. Co. v. Lay, 2012 IL App (4th) 110527.
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payment for a statutory penalty or punitive damages per

Se,

but rather the ordinary and necessary

cost of indemnity insurance and risk transfer for claims made under the settlement agreement. 24
Once again returning to Company X, assume the company does not want to take a charge
for its $250 million contingency of a class action settlement fund or suffer the full negative
impact of the settlement on its balance sheet. The repercussions associated with the GAAP
charges and disclosures may result in a default on debt covenants, downgrade of the company’s
debt rating, a substantial loss of investor capital or equity and an uncertain cost of the ultimate
settlement that the company is not able or willing to absorb. Depending on the nature of the case,
Company X may be able to insure the contingent liability in a manner that, if structured properly,
would cover the claim, and in exchange for a fixed premium effectively transfer the contingent
liability from Company X’s books to the insurer. The key is for the insurance policy to create a
GAAP qualified risk transfer that covers the entire claim period and the full value of the
settlement fund. Assuming such a policy is in place, Company X can mitigate the negative
impact of the settlement on its financial statements via the booking of the insurance receivable,
or in some cases only reporting the fact that it has an insurance policy to cover the class action
settlement. In either case, the Company’s net charge to income would only be the cost of the
insurance rather than the entire settlement judgment.
By illustration, if Company X can obtain a tax deductible class action settlement
insurance premium at a cost of $50M,
25 the effective after tax charge to earnings is actually
(assuming a 35% corporate tax rate) $32.5 million. For most companies being able to obtain
finality, certainty, and full tax deductibility is a far more preferable choice than taking a $250
24

Tax advice can only be given based upon full engagement and review of all relevant facts and circumstances. This is intended as a general rule
but the specific facts and circumstances must be fully reviewed and analyzed to determine appropriate tax treatment.
25
This is an amount that is for illustration purposes only. The actual amount of premiums would be developed by the insurer after analysis of the
actual claim and settlement options.
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million charge to the company’s books during the pendency of the settlement claims process and
bearing the full impact of the take rate risk.
In summary, a company faced with a class action settlement must accept the variability of
the class action suit and GAAP charges on its financial statements, or obtain class action
settlement insurance coverage thereby limiting the company’s exposure by fixing its loss to the
amount of the insurance premium. Companies need to weigh carefully the financial and investor
impact of the charge against earnings, the ultimate take rate risk, the issue of tax deductibility,
and the certainty and finality of the insurance alternative in order to determine whether the
purchase of insurance will provide the best option to mitigate the financial and tax impact of the
class action settlement liability.

14

CLASS ACTION SETTLEMENTS: THE LEGAL LANDSCAPE

FEDERATION OF DEFENSE &
CORPORATE COUNSEL
2013 Winter Meeting
Westin La Cantera Resort
San Antonio, Texas
March 2-March 9, 2013

Authored by:
Christopher P. DePhillips
Porzio, Bromberg & Newman, P.C.
(Morristown, NJ and New York, NY)

To be presented at the Class Action, Commercial and ADR Section Meeting
on Wednesday, March 6, 2013 at 7:30-8:45 a.m.

This paper has been prepared for general info rrnation and is not intended to be
relied upon as legal advice.

Christopher P. DePhillips 810

Christopher P. DePhillips is a Principal with Panic, Bromberg & Newman, P.C., with offices in
Morristown, NJ; Princeton, Ni; and New York, N.Y. He defends domestic and foreign clients
in the
areas of asbestos, environmental/toxic tort, products liability, pharmaceutical, drug & medical device,
commercial and class action litigation. He has represented corporate and insurance clients in
national counsel and local counsel capacities, and also represents clients in the areas of government
relations and government contracts.

DePhillips has trial and appellate experience in state and

federal courts. He is a court-appointed mediator in New Jersey.
DePhillips graduated with a B.A. from Georgetown University in 1987 and a iD. from Seton
Hall University School of Law In 1992. He was elected to the Wyckoff, New Jersey Township
Committee in 2009. He became a Member of the Federation of Defense & Corporate Counsel
in 2010.

CLASS ACTION SETTLEMENTS: THE LEGAL LANDSCAPE
By: Christopher P. DePhillips, Esq.
Courts have long-favored a policy of encouraging settlements. This policy is
actively supported by the judiciary in the area of class actions. “[Tihe extraordinary
amount of judicial and private resources consumed by massive class action litigation
elevated the general policy encouraging settlements to ‘an overriding public interest.”
Austin v. Pa. Dep’t of Corr., 876 F. Supp. 1437, 1455 (E.D. Pa. 1995) (quoting Cotton v.
Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977)).
Judicial review of a proposed class action settlement is a two-step process: 1)
preliminary approval; and 2) final approval, following a fairness hearing. “In some
instances, if the case is presented for both class certification and settlement approval, the
certification process and preliminary approval process can be combined.”
MULLENIX,

Settlements, in A PRACTITIONER’S GUIDE TO

CLASS ACTIONS

LINDA

S.

171, 203 (Marcy

Hogan Greer ed., 2010).
Following a fairness hearing, a motion for final approval of the class action
settlement is presented to the court. Jones v. Commerce Bancorp, Inc., No. 05-5600 (RBK),
2007 U.S. Dist. LEXIS 52144, at *2 (D.N.J. July 16, 2007); see also Manualfor Complex
Litigation, §21.632 (4th ed. 2006). “A class action may not be settled under Rule 23(e)
without a determination by the district court that the proposed settlement is ‘fair,
reasonable and adequate.” In re Warfarin SodiumAntitrustLitig., 391 F.3d 516, 534 (3d
Cir. 2004) (citations and internal quotations omitted); see also Fed. R. Civ. P. 23(e)(2).
Preliminary approval of a proposed class action settlement is appropriate “where
the settlement is the result of the parties’ good faith negotiations, there are no obvious
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deficiencies and the settlement falls within the range of reason.” See Smith v. ProjI Billing
& Mgmt. Servs., Inc., Civil No. 06-4453 (JEI), 2007 U.S. Dist. LEXIS 86189, at *4 (D.N.J.
Nov. 21, 2007) (granting preliminary approval of class injured by allegedly fraudulent
practices of healthcare billing service); see also In re Nasdaq Market-Makers Antitrust Litig.,
176 F.R.D. 99, 102 (S.D.N.Y. 1997) (granting preliminary approval of securities antitrust
class). Class action settlements are deemed by courts to be presumptively fair where: “(1)
the Isettlementi negotiations occurred at arms length; (2) there was sufficient discovery; (3)
the proponents of the settlement are experienced in similar litigation; and (4) only a small
fraction of the class objectisi.” In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Products
Liab. Litig., 55 F.3d 768, 785 (3d Cir. 1995); see also Fry v. Hayt, Hayt, and Landau, 198
F.R.D. 461, 471 (E.D. Pa. 2000) (“Of particular importance in reaching this determination
is whether the settlement was not the product of a collusive agreement between the parties
to this action.”).
If the court preliminarily decides that the settlement is presumptively fair, a Rule
23(e) Notice of Fairness Hearing will be issued to class claimants to advise them of the
proposed settlement. “The notice of the fairness hearing should alert class members of
their opportunity to retain separate counsel, to appear at the fairness hearing, to submit
objections to the court, or to opt out of the action if the class is certified as a Rule 23(b)(3)
action.”

MULLENIX,

supra, at 207 (citing Fed. R. Civ. P. 23(e)(1), (4), (5)); see also Mullane

v. Cent. Hanover Bank & Trust Co., 339 U.S. 306 (1950).
While the Notice to Class Members must alert them about the proposed settlement
and their right to appear at the fairness hearing, the District Court has wide discretion to
pass on the propriety of the Notice. Notice need not be actual; it must be merely
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reasonable. In re Prudential Ins. Co. ofAm. Sales Practices Litig., 177 F.R.D. 216, 231-32
(D.N.J. 1997) (“Courts have consistently recognized that due process does not require that
every class member receive actual notice so long as the court reasonably selected a means
likely to apprise interested parties.”). Generally, the notice—whether via mailing,
publication, internet, or website—must be unambiguous, plainly written and clearly
calculated to apprise the class of the proposed settlement and its right to be heard at the
fairness hearing. See Zimmer Paper Prods. v. Berger & Montague, P.C., 758 F.2d 86, 90-91
(3d Cir. 1985).
At the fairness hearing, the parties will submit proofs in furtherance of the
settlement agreement and will aim to prove that the settlement is reasonable and adequate
to class members.

See e.g., Fed. R. Civ. P. 23(e)(2) and (3). Additionally, objectors may

file written submissions and/or appear before the court at the hearing to aid in the
development of the court’s evidentiary record under Rule 23.
In its final fairness evaluation of a proposed settlement, some courts will apply the
nine-factor test set forth in Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975), considering the
following:
(1)

the complexity, expense and likely duration of the litigation;

(2)

the reaction of the class to the settlement;

(3)

the stage of the proceedings and the amount of discovery completed;

(4)

the risks of establishing liability;

(5)

the risks of establishing damages;

(6)

the risks of maintaining a class action through the trial;

(7)

the ability of defendants to withstand a greater judgment;
3

(8)

the range of reasonableness of the settlement fund in light of the best

recovery; and
(9)

the range of reasonableness of the settlement fund to a possible recovery in

light of all the attendant risks of litigation.
Id. at 157.
During its review at the fairness hearing, “the district court acts as a fiduciary who
must serve as a guardian of the rights of absent class members.” In re Gen. Motors Corp.
Pick-Up Fuel Tank Prod. Liab. Litig., 55 F.3d at 785 (citation omitted). The court in In Re
Relafen Antitrust Litigation, 231 F.R.D. 52 (N.D. Mass. 2005), aptly stated as follows:
“To determine whether a proposed settlement is fair, reasonable, and adequate the
court must determine whether the interests of the class are better served by the
settlement than further litigation. Judicial review must be exacting and thorough.
The task is demanding because the adversariness of litigation is often lost after the
agreement to settle. The settling parties frequently make a joint presentation of the
benefits of the settlement without significant information about any drawbacks. If
objectors do not emerge, there may be no lawyers or litigants criticizing the
settlement or seeking to expose flaws or abuses. Even if objectors are present, they
may simply seek to be treated differently than the class as a whole, rather than
advocating for classwide interests.”
Id. at 58 (citing Manual for Complex Litigation, Fourth

§

13.14 at 171).

Normally, a fairness hearing is not complete until the court considers class counsel’s
fee petition. However, the court may “separate its consideration of class counsel’s fee
petition until after the court has determined whether to give final approval to the
settlement agreement.” MULLENIX, supra, at 211. “The court’s review of the attorneys’
fees component of a settlement agreement is thus an essential part of its role as guardian of
the interests of class members.” Strong v. BellSouth Telecomm, Inc., 137 F.3d 844, 850 (5th
Cir. 1998).

4

The starting point in some states in awarding attorneys’ fees is the determination of
the “lodestar,” equaling the “number of hours reasonably expended multiplied by a
reasonable hourly rate.” Furst v. Einstein Moomjy, Inc., 182 N.J. 1, 21(2004) (quoting
Rendine v. Pantzer, 141 N.J. 292, 335 (1995)). “jAJ thorough judicial review of fee
applications is required in all class action settlements.” In re General Motors Corp. Pick-Up
Truck Fuel Tank Prods. Liab. Litig., 55 F.3d at 819. “Whether the hours

.

.

.

devoted to any

part of a case are excessive ultimately requires a consideration of what is reasonable under
the circumstances.” Furst, 182 N.J. at 22-23. “Hours are not reasonably expended if they
are excessive, redundant, or otherwise unnecessary.” Rendine, 141 N.J. at 335 (quoting,
Rode v. Dellarciprete, 892 F.2d 1177, 1183 (3d Cir. 1990)).
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CLASS ACTION PERSPECTIVES:

Anticipating Claims Filing Rates in Class Action Settlements

Among the most common questions asked of a settlement administrator during pre
settlement consultation is “How many claims should we expect?” As counsel prepares for the
settlement of a class action lawsuit and the subsequent administration, the defendant company,
counsel for both sides and the settlement administrator alike want to determine the likely claimfiling rates. The information is useful to the parties in structuring a claims program or preparing
to fund a settlement account and to the administrator’s ramp-up process.

While there is no perfect way to predict claims-filing rates for any particular settlement,
there are certain factors that allow for relatively accurate estimates. The answers to the
following questions provide much of the information necessary to estimate how many claims
may be filed.

•

What type of case is being settled?

•

Is the case likely to attract unpaid media attention?

•

What type and value of benefits will be distributed?

•

How are the notice program and claim form designed?

•

How is the claim process structured?

Case Type

By examining historical claims-filing rates organized by case type, certain trends can be
identified and used to help predict response rates for settlements of similar type and scope.
While other factors (some of which are addressed within this paper) specific to any particular
settlement may have more impact than case type, leaving a sometimes broad range of response
rates even within otherwise similar cases, even these ranges provide useful information.

A typical securities settlement may conclude with between 20 and 35 percent of class
members having filed claims. For labor and employment settlements, the number tends to be
from 20 to as high as 85 percent.

With their broad range of subject matter, benefit types and amounts, and class member
demographics, as well as the “hit-or-miss” availability of mailing lists, consumer settlements can
draw a filing rate between two and 20 percent. An equally wide variety of claims-filing rates
occurs across property-related settlements, due in large part to the supporting documents
required to file claims.

The Effects of Unpaid Media

Any customer service representative working for a settlement administrator can explain
the effects of unpaid media. Unpaid media, or “earned” media, means coverage of a settlement
by any newspaper, magazine, website, radio or television station that was not purchased as a part
of that settlement’s media notice campaign.

The first result of such media coverage, especially when it comes in the “hot media”
forms of the Internet, radio or television, is a barrage of calls to the claims administrator’s toll
free number. But within a few days of the coverage, the number of incoming claim forms often

increases dramatically. The effect from a single instance of media coverage may be short-lived
and minimal in the overall scope of the settlement, but repeated instances can dramatically
increase the number of claims filed.

As the filing deadline in the settlement of In re Compact Disc Minimum Advertised Price
Antitrust Litigation, MDL No. 1361 (D.Me.) approached, the website msnbc.com placed a story
about the settlement on its homepage. In a single day, more than 200,000 users viewed the
settlement website and 140,000 filed claims—4.1 percent of all claims filed on the settlement.

It is impossible to determine precisely what settlements the media will choose to cover.
However, typically large settlements with well-known defendants receive coverage.
Additionally, new and unusual settlement types and settlements dealing with sensitive issues are
more likely to receive unpaid media attention.

Benefit Type and Value

In short, class members want to receive as much cash as possible. Settlements offering
class members a cash benefit are more likely to see high claims-filing rates than those offering
other benefits, such as products, services, discounts on future purchases or vouchers for
reimbursement on future purchases.

The value, or perceived value, of settlement benefits to class members is another key
driver of claims-filing rates. A class member must feel the benefits being offered are worth the
time and effort required to file a claim. So while cash attracts many class members, a 10-page
claim form that results in a $10 award, for example, does not. Professional, relatively wealthy

class members typically would consider certain benefits too small to be worth the time required
to file a claim. The converse is often also true.

Notice Design and Scope

For a class member to decide whether the effort required to file a claim and thus receive a
benefit is worthwhile, he or she must first receive and understand the available options. The
scope of the notice program and design of the notice itself play heavily into that decision, and
thus into the eventual claims-filing rate.

With a direct mail campaign, the possession and use of a complete, up-to-date and
accurate list of class members’ addresses naturally increases claims-filing rates. Accurate
record-keeping helps explain the disparity in claims-filing rates within consumer settlements.
Consumer settlements involving certain types of industries—insurance, for example—are more
likely to include client lists than those involving commercial products purchased from a retail
store. With class members purchasing the product at issue from a retailer, the defendant
company is not likely to have substantial information on the end-purchasers for use in the
creation of a mailing list. The parties and administrator therefore cannot rely on direct mailing,
and must focus on a media notice campaign.
Within media notice campaigns, the use of “plain language” notice can help drive up
claims-filing rates. According to Kinsella Media, LLC, an advertising firm specializing plain
language in media placement for class action settlements, the use of plain language in legal
documents means the organization of information, presentation, design and layout as much as
clear and effective writing. For example, a publication notice written according to the principles

of plain language may use the headline “Did You Purchase [Product] Between [Date] and
[Date]?” while a version of the same publication notice written in a more traditional style may
open with the case caption. Plain language draws in readers and helps them better understand
the material being presented and its potential impact on them, and can lead to increased
participation and claims-filing.

In addition, the media selected to reach the class must be based on the demographic
make-up of class members and be of sufficient weight to penetrate the target audience and allow
multiple exposures to the notice. Using advertising measurements based on certified consumer
surveys allows the reach of the class and the frequency of notice exposures to be calculated
across the media program. Obviously, notice programs with a low reach or lack of proper
demographic targeting will depress claims filing rates. Selecting sufficient media weight and the
right media vehicles to reach class members is key in determining claims filing rates.

Claim Form Design and Process

It stands to reason that the design of the claim form follows some of the same ideas listed
above. The design of the claim form can help or hinder a class member trying to decide whether
to file a claim. A claim form with instructions written according to plain language principles
makes it easier for a class member to decide whether the benefit being provided is worth his or
her time. Further, when the claim form is laid out clearly, it simplifies filling out the form.
Regardless of plain language, the simpler the claim form and process, the more likely
class members are to complete and submit the claim form. A settlement that requires claimants
simply to sign a form will likely have a higher claims-filing rate than one requiring claimants to

provide narrative responses to questions and attach documentation, all other things being equal.
This is one primary reason it is difficult to provide an estimate regarding property-related
settlements: the documentation required to determine class membership or benefit eligibility
varies greatly from settlement to settlement, and such documentation is often directly tied to
clams-filing rates.

Settlements incorporating multi-step claims processes are also less likely to produce high
claims-filing rates. Simple, one-step processes are convenient for class members, making them
more likely to complete the process even when the benefit value may be low. For example, in
Broder v. MBNA Corp., No. 98/605 153 (N.Y. Sup. Ct., County of New York), nearly 38 percent
(more than 1.4 million class members from a group of 3.7 million) filed a claim form requiring
just a signature despite the clear indication of the eventual benefit being a check worth slightly
over $3.

The increasing use of online claims is proving to be another method of predicting claims
rates. In situations when the defendant can provide or match certain class member data to online
claims, or when there is no documentation required of the class member, online claims-filing
tends to increase the overall claims rate, as it is a convenient option for class members of many
demographics.

Summary

Claims-filing rates will never be entirely predictable. For each predictor that indicates
one thing, there is one indicating another, and industry trends change over time as counsel and
defendants develop new types of settlements and class members grow used to other type of

settlements or gravitate toward different methods of claims submission. However, there are
certain factors that traditionally have influenced rates, including case type, unpaid media
coverage, benefit value and type, notice design and program, and claim form design and process.
By monitoring trends over time and tapping into industry expertise, one can make reasonable
assumptions while predicting claims-filing rates for upcoming settlements.
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Coaxing the Reptile Back under the Motor Carrier Rock: Countering the Plaintiff’s
Reptile Theory to Inciting Survival Instincts in Jurors towards Large Verdicts
By Carlos Rincon*
Rincon Law Group, P.C.
I.

Introduction

For the trial lawyer representing the motor carrier industry, there are several commonly
discussed scenarios, which appear to drive jury verdicts against the industry. In addition to
general themes, which include corporations merely paying lip service to safety or capitalizing on
poor driver and safety professional video depositions, there is also the spectrum of familiar
themes, from ill-conceived misconceptions that commercial truck drivers are financially
motivated to operate over hours-of-service regulations and assertions that national driver
shortages entice motor carriers to hire and retain unqualified drivers, to inaccurate portrayals of
commercial truck drivers who use their equipment to bully drivers of smaller passenger vehicles.
In response to two decades of motor carrier-sponsored focus groups, mock trials, and an
ongoing conversation pertaining to what went wrong at trial and what could have been done to
prevent a large verdict, the plaintiff’s bar now insists it can program, measure, predict, and
engineer jury pool convictions and sentiments to dictate the outcome of jury trials. The means
towards this metric is to trigger the subconscious survival methods of the “Reptile” — the slimy,
cold-blooded vertebrate, which eats flies and smaller species of its own kind. See generally
DAVID BALL & DON C. KEENAN, REPTILE: THE 2009 MANUAL OF THE PLAINTIFF’S REVOLUTION
(2009) (discussing use of Reptile metaphor with regard to prompting a juror’s brain to enter
survival mode).
A Reptile instinctively protects its own existence by insulating itself from needless risk
and tends to exist in an environment in which it is most secure. Applying this analogy to a jury
trial for monetary damages, the juror as Reptile will find liability and award monetary damages
when doing so enhances community safety, which in turn increases the odds of individual
perseverance, security, and survival.
In short, the Reptile theory is a restatement of the end game that the plaintiff’s bar has
played for the duration of the modern era of trial work. That is, the plaintiff’s bar has attempted
to make a trial greater than the facts of the case in order to convince jurors to be agents of change
to attain safety, security, and survivability by taking the affirmative act of answering “yes” to the
responsibility question and the imposition of an award of monetary damages and making an
affirmative finding that assigning liability to a commercial, for-profit, frequent user of public
thoroughfares enhances community safety, and individual sustainability — rather than answering
“no,” an answer that is too passive and merely preserves the status quo.
This begs the question of what tactics the plaintiff’s bar employs to trigger these juror
reactions, and the correlative question of how the motor carrier industry may respond to these
tactics to negate any potential for success in order to arrive at a verdict in favor of the defense
*
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and the motor carrier industry. The following discussion will analyze these issues and develop
tangible practice pointers to counterbalance these tactics.
II.

Does the Reptile Theory of Trying Civil Cases Present a New Approach, or Is This
Simply an Old Approach Re-Stated?
A.

The Reptile Theory’s Intended Effect

In the key text that has generated much of this conversation, the guiding principle is set
forth as follows: “When the Reptile sees a survival danger, she protects her genes by impelling
the juror to protect himself and the community.” See BALL & KEENAN, supra at 19. This
approach is viewed simply as a trial tactic built on a strategy to manipulate jurors by fostering
fear. See Stephanie West Allen, Jeffrey Schwartz & Diane Wyzga, Atticus Finch Would Not
Approve: Why a Courtroom Full of Reptiles Is a Bad Idea, THE JURY EXPERT: THE ART AND
SCIENCE OF LITIGATION (May 2010), available at http://www.thejuryexpert.com/wpcontent/uploads/AllenSchwartzWyzgaTJEMay2010.pdf (condemning trial strategy that treats
jurors as sub-mammals as offensive and manipulative).
The Reptile theory was promulgated to respond to increasingly vocal opinions of certain
segments of society who proposed that: (a) lawsuits undermine the quality and availability of
health care for families, threatening survival; (b) lawsuits ruin the local economy by threatening
and endangering jobs; (c) lawsuits make everything more expensive, thus threatening survival;
and (d) lawsuits suppress the development of new products. To advocates of the Reptile theory,
the core underpinnings of tort reform in effect instilled fear in prospective jurors by
demonstrating all that goes wrong when lawsuits, particularly personal injury lawsuits, are filed.
In poverty-stricken regions of the United States in particular, job loss is a reality that strikes fear
in any venire panel, specifically one with an overwhelming blue-collar hue to it.
From a practical standpoint, the plaintiff’s lawyers who are credited with the creation of
this theory speak in terms of triggering survival instincts. This is done by planning the trial
presentation in a manner that characterizes all salient issues at a contested trial in the form of a
question that implicates community and self-survival. Awakening the instinctive, subconscious
of community and self-interest, members of a jury will more likely than not take a view of
evidence that ultimately answers liability questions in a manner that promotes community safety
and, thus, their own survival.
In some respects, this approach has been likened to an attempt to violate the “Golden
Rule”; that is, to ask the members of the jury to place themselves in the place of the party
litigants and to make a decision based not on the evidence, but on what result they would want if
they were faced with the same circumstances. The Golden Rule exists because most jurors
following that logic would have to find for individual claimants in a civil trial because their lot is
more analogous to the claimant’s than to that of the respondent’s. Reptile theory proponents
believe that despite this prohibition, attorneys for defendants in civil suits have converted tort
reform into a pronouncement of fear-generating principles and themselves do what the Golden
Rule prohibits — namely manipulating members of a jury to reach a decision not by what the
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evidence and law dictate, but rather by the social ramifications of any adverse decision they
make.
B.

The Golden Rule — Its Limits and Its Judicial Interpretation

Golden Rule arguments are improper and constitute reversible error. See Metro. Dade
County v. Zapata, 601 S.2d 239, 241 (Fla. Dist. Ct. App. 1992). Courts refuse to allow these
arguments because Golden Rule arguments not only ask, but encourage jurors to depart from
bedrock principles of neutrality and to decide the case on the basis of personal interest and bias,
rather than on the evidence. See Walton v. City of Manchester, 666 A.2d 978, 980-81 (N.H.
1995). Golden Rule arguments are equated to a request for sympathy. See Murray v. Taylor, 82
A.2d 702, 718 (Conn. 2001). To warrant a new trial or a mistrial, a Golden Rule argument must
be sufficiently prejudicial to constitute harmful error. See Zapata, 601 S.2d at 242. Some courts
consider a Golden Rule argument’s impact under the totality of the circumstances to determine if
a mistrial or new trial is necessary or appropriate. See Burns v. Cress, 1984 Wisc. App. LEXIS
3744, at *6 (Wis. Ct. App. Apr. 25, 1984). An objection must be timely raised and a curative
instruction should be requested. See Midwest Buslines, Inv. v. Johnson, 724 S.W.2d 453, 455
(Ark. 1987).
One court has found reversible error with regard to a Golden Rule argument when a
plaintiff’s lawyer argued: “If the shoe is on the other foot, would you wear it?” See Nat’l Car
Rental Sys., Inc. v. Bostic, 423 So. 2d 915, 916-17 (Fla. Dist. Ct. App. 1982). Likewise, it was
reversible error for the plaintiff’s lawyer to tell the jury to: “Walk in [the plaintiffs’] shoes.” See
Zapata, 601 So.2d at 241. The court found the comment was sufficiently prejudicial to
constitute harmful error. Id.
In Velocity Express Mid-Atlantic v. Hugen, 585 S.E.2d 557, 562 (Va. 2003), in regard to
a life care plan, the plaintiff’s lawyer argued: “Suppose your husband were choking to death and
he couldn’t open his mouth? Do you want an aide trying to get your husband’s throat clear or
would you like to have a nurse –” at which point the defendant’s counsel objected. The trial
court informed the plaintiff’s counsel that it was not appropriate to ask the jurors to put
themselves in the place of the party. Id. The plaintiff’s counsel apologized, but then went on to
ask: “But if you were responsible for someone, who would you want there?” Id. The
defendant’s counsel objected again, and the trial court again told the plaintiff’s counsel that the
jury should not be asked to put in the place of the parties. Id. The appellate court held that the
plaintiff’s counsel’s repeated requests to apply the Golden Rule were prejudicial and constituted
reversible error. Id. at 565. It pointed out that the plaintiff’s lawyer invoked the Golden Rule on
multiple occasions, to which the defendant’s counsel objected, and it found the argument to be
highly prejudicial because it asked the jurors how they wished to be personally compensated and
was designed to influence the jury to award the plaintiff a life care plan that cost $17 million,
rather than one that cost $4 million. Id. at 565-66.
On the other hand, when a plaintiff’s attorney argued: “What would you feel like if you
had been treated that way?” and the defendant’s lawyer timely objected to the improper
argument but did not request a curative instruction, the appellate court found that any error did
not warrant a mistrial because the trial court had instructed the jury that the remarks of the
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lawyers that had no basis in the evidence should be disregarded. Johnson, 724 S.W.2d at 455.
Moreover, in Justice v. Neutz, 1993 Del. Super. LEXIS 176, at *1-2 (Del. Super. Ct. May 13,
1993), the plaintiff’s lawyer argued: “But the past pain and suffering is something you have to
take in your own life experience and try and compare that type of pain to things that you may
have experienced. . . . For two years she couldn’t be a mother to her children. And it’s
something that you have to consider and it’s something that each of you has to look into your
own lives and decide what it would mean to be taken away from your children for a period of
two years . . . . A permanent loss is not being able to do the things, like going on vacations or
long trips with your family ever again. It’s not being able to go out dancing with your husband.
It’s not being able to bowl when you want to bowl . . . . And again, it’s something that you, as a
jury, would have to look into your own experience, look into your own families and decide what
that aspect of the case is worth.” The court concluded that the plaintiff’s lawyer did not ask the
jurors to place themselves in the plaintiff’s position; rather, he asked them to use their life
experiences to assist in evaluating the evidence.
Therefore, the Reptile theory, at least from this writer’s standpoint, is a reaction to tort
reform and all that it represents, as opposed to an innovative, original trial methodology. As the
proponents of the Reptile theory advocate, their aim is to categorize the central inquiries of any
personal injury case into palpable choices between community safety and self preservation on
the one hand and villainous alternatives, such as employing less safer alternatives, undertaking
needless risk, or placing profit motive over safety, on the other hand.
This raises the logical question: is this Reptile theory something new, or is it a tried and
tested method, which has been discussed and dissected in a variety of manners and contexts for
many years? From this writer’s perspective, it is without question an old habit cloaked as a new
robe, but is every bit as dangerous without proper preparation.
The sentiment that “plaintiff’s lawyers want to make all lawsuits about everything other
than the facts of the particular case” has been preached from elder statesman lawyers from all
facets of the defense bar. The underlying theme of putting on trial all issues other than the facts
of a particular case is precisely what the Reptile theory espouses, namely to convince the
members of the jury that their decisions reach far beyond the facts of one particular case and to
make the decision they render a mandate for change towards a safer community. The mechanics
of driving a jury towards viewing case specific facts through broader optics of community safety
policy change is accomplished by widening the evidentiary field from what is truly relevant for
the occurrence in question to what has no relevance to the inquiry at hand and is only offered
with an eye towards, as noted, prejudicing the jury towards making decisions based on the larger
issue of community safety.
III.

The Reptile Trial Method in Cases Involving Motor Carriers
A.

The Mice Used to Feed the Reptile in Motor Carrier Jury Trials and How to
Craft an Antidote

In any motor carrier case, the litany of fact and evidentiary issues that arises in the
garden-variety personal injury or wrongful death case against a motor carrier is fairly
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predictable. The plaintiff’s bar will attempt to use these issues (mice) to subconsciously awaken
the protective instincts of the Reptile by characterizing them as community matters that eclipse
the narrow facts the case actually presents. The following are several of the most common issues
encountered in a motor carrier personal injury/wrongful death defense case and may be
susceptible to being tested by the plaintiff’s bar’s use of the Reptile theory.
1.

Fact Issues Relating to the Driver, as Framed by the Plaintiff’s Bar
* Driving

Speed
a. Following too closely
b. Jackknifing
c. Losing control

Perception – Reaction
a. Delayed braking
b. Failing to brake sufficiently
c. No braking

Traffic Control Devices/Rules of the Road
a. Failing to yield the right of way
b. Unsafe passing
c. Signaling disputes: Green, Yellow, Red
d. Clearing intersections after signal changes

Equipment Handling
a. Unsafe lane changing
b. Unsafe turning
c. U-turning
d. Lane encroachment
e. Unsafe backing

Unsafe Behavior While Operating Equipment
a. Texting
b. Cell phone usage, including hands free units
c. Road rage
d. Drug or alcohol use
e. Unauthorized passengers
f. Deviations from company policy

Credibility, Character, and Likeability
a. Hours of service accuracy issues
b. Criminal history
c. Prior inconsistent statements

** Fitness to Drive
Fatigue or Impairment
a. Hours-of-service violations
b. Drug or alcohol use
c. Lifestyle issues, other than medical issues
d. Sleep apnea

Competence
a. Licensure
b. Experience
c. Training and ongoing training

Medical Fitness Impeding Ability to Safely Driving History
a. Prior and subsequent traffic citations
Operate Equipment
b. Prior and subsequent accident history
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2.

Fact Issues Relative to the Motor Carrier, as Framed by the Plaintiff’s
Bar

Safety of Equipment - Principally Brakes and Screening, Hiring, and Retention of
Tires
Drivers
a. Maintenance
a. Due diligence of background checks
b. Age of equipment
b. Quality and duration of driver training
c. Condition of equipment
c.
Quality and extent of post-hire
competence confirmation
Load
a. Weight
b. Securing freight
c. Eliminating weight shift
3.

Motor Carrier Safety and Quality Assurance

Extent of Safety Quality Assurance-Initiated
Post-Hire for Drivers
a. Evaluation of post-hire driving history – ECM
data and accident review panels
b. Post-hire drug screens
c. Post-hire evaluation of medical conditions
and Rx history
d. Identification, treatment, and monitoring of
driver judgment medical conditions, such as
sleep apnea
e. ECM data-specific review for accident and
accident review panels and preventability
determinations
4.

Extent of Safety Quality Assurance of
Motor Carriers
a. Evaluation of company safety history
Comprehensive Safety Analysis
b. D.O.T. audit results
c. Accident, lawsuit, and claims history

Record-Keeping and Evidence Preservation

Evidence and Record-Keeping Preservation Credibility and Integrity
a. Satisfying FMCSA record preservation requirements
b. Policies to preserve electronic evidence on tractor beyond what FMCSA mandates
c. Company policies for electronic data collection
d. Case specific preservation of electronic evidence and all other case specific evidence
5.

Safety Culture

Corporate priorities
a. Perceived undue pressure, economic penalties, or improper incentives for timely driving or
lack thereof
b. Lack of inadequate policies to deal with texting, cell phones, or other driver distraction
c. Policies relative to discipline or termination following non-performance of any driver
requirement
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d. Accident review – preventability determinations
e. DOT – CSA history, ratings, and motor carrier response
f. Degree and extent of resources devoted to training, driving and safety competence, and critical
self-analysis, including shallow organizational chart for large motor carrier
Using these mice to feed the Reptile and evoke the desired survivability instincts, the
plaintiff’s bar looks to frame these issues into a choice about community safety and, ultimately,
personal survivability for each juror. Some issues lend themselves more easily to this endeavor.
Issues grounded in an applicable safety rule designed to prevent a needless risk are particularly
favored by the plaintiff’s bar to trigger the Reptile sentiments to elicit a favorable jury verdict.
As discussed in the Reptile, the 2009 Manual of the Plaintiff’s Revolution, safety rules and the
dangers they are intended to prevent are never to be separated. See BALL & KEENAN, supra at 51.
According to Reptile theory promulgators, a safety rule must have six characteristics, in that it
must: (1) prevent danger; (2) prevent people from doing some act in a wide variety of situations,
not just the defendant; (3) be stated in plain language; (4) explicitly state what a person, entity,
etc. must or must not do; (5) be practical and easy for someone in the defendant’s position to
follow; and (6) be one with which the defendant agrees – or otherwise reveal himself as stupid,
careless, or dishonest for disagreeing with it.
Act That
Creates
Needless Risk
Speed

Likelihood
Conduct Can
Occur
Very high

Ease to
Follow
Rule
Easy

Fatigue
(Medical)

Very high

Easy

Driving
Excessively

Very high

Easy
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Method of Detection and Prevention
Monitoring Driving History
a. Hours-of-Service record audits
b. Audit GPS and Qualcomm data, etc.
c. Fuel consumption
d. Traffic citation history for driver
e. Traffic citation history for company
f. Accident history for driver
g. Accident history for company
h. CMS – DOT history and rating
Medical
Qualification
Protocols
Ensuring Fitness to Safely Operate
Equipment
a. Complete Past Medical and Rx
History
b. Identification of at-risk drivers
c. Testing of at-risk drivers
d. Treating of at-risk drivers
e. Monitoring of at-risk drivers
Integrity of Record Keeping and Log
Book Validation Auditing

The Reptile theory promulgators’ efforts to secure favorable verdicts within their guiding
principles, although unrestrained in their optimism, must be measured against and are only
relative to their ability to ask questions of witnesses, offer documentary evidence, and make
arguments to the jury at the compensatory damages phase of a trial that would propel a jury’s
self preserving instincts to prevail. The presumption that this type of argument and evidence can
and will find its way into the trial of a case each and every time reveals the inherent weakness in
the theory itself and defines how the defense bar may ensure the Reptile instincts remain
comfortably beneath the rocks of the motor carrier industry and the commercial truck driver.
That is, the antidote to these efforts to subconsciously awake the Reptile, these plaintifffriendly instincts founded on community interests and self-survival, is to rely on time-tested
methods of well-framed defense pleadings and fundamental rules of evidence, which allow only
relevant evidence to be admitted and enable the exclusion of evidence that, while potentially
relevant, will result in undue prejudice, greatly outweighing any potential relevance. These
bedrock principles, which form the principles of defense practitioners, will ensure the Reptile
remains content beneath the motor carrier industry’s and the commercial driver’s rocks.
B.

Pleading Practice and Evidentiary Principles — The Best Time-Tested and
Proven Bait to Coax the Reptile Back Beneath the Motor Carrier’s and
Truck Driver’s Rocks
1.

Limit the Playing Field to Case Specific Accident Facts, Thus
Reducing the Frequency and the “Unsafe Character” Component of
the Risk That Plaintiffs Are Trying to Sell
a.

Other Similar Accidents and Traffic Citation History for
Other Drivers Working for the Motor Carrier

There is very little that can deflate a valid defense faster than allowing a jury to hear
evidence of other accidents. While most jurors can distinguish between the operative facts of a
particular accident, hearing about a series of other accidents raises questions about the safety
culture of a motor carrier. Consequently it is imperative to work to limit not only the
admissibility of other accidents, but even the discovery of them.
The introduction of evidence of other similar accidents or events carries with it problems
associated with broaching issues that are merely collateral to the incident giving rise to a
particular lawsuit. That is, the admission of similar accidents presents the danger of unfair
surprise, prejudice, and confusion of the issues or may waste the trial court’s and the jury’s time.
Evidence of prior accidents may be admissible if the accident tends to show a condition and
knowledge of that condition, Monk v. Dial, 441 S.E.2d 857, 859 (Ga. Ct. App. 1994), or a similar
cause of an accident or the character of the place where the accident occurred, Wright v.
Commonwealth, 596 A.2d 1241, 1246 (Pa. Commw. Ct. 1991).
It is within the discretion of the trial court to admit evidence of prior similar accidents.
Klink v. State, 152 P.3d 504, 526 (Haw. 2007). The trial court may exclude evidence of a prior
similar accident if, in the balance, the danger of unfair surprise, prejudice, or confusion of the
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issues, outweighs the probative value of those accidents. Id. Most courts will weigh the
prejudicial effect of these similar accidents under their jurisdiction’s relevant rule of evidence.
See, e.g., FED. R. EVID. 403 (“The court may exclude relevant evidence if its probative value is
substantially outweighed by a danger of one or more of the following: unfair prejudice,
confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.”).
In evaluating the admissibility of such evidence, the trial court will determine the purpose
for which it is being offered and how similar the prior accident is to the instant occasion. Klink,
152 P.2d at 526. The trial court may consider the degree to which the accident occurred in
substantially the same place or under the same or similar circumstances. Wright, 596 A.2d at
1246. In taking these factors under consideration, the trial court limits evidence of prior
accidents to the extent they implicate the character of the place where the accident occurred or
the cause of any similar accidents. Id.
Hence, in seeking to avoid the admissibility or discovery of these prior accidents, it is
important to conduct adequate investigation and sufficiently document the salient facts of the
accidents. It will be the ability to sufficiently distinguish the accident at issue with the prior
accident that will influence the trial court’s decision to admit or exclude the evidence.
b.

Other Accidents and Traffic Citation History for the Instant
Driver — Limiting Their Impact by Stipulating to Course and
Scope to Eliminate Negligent Entrustment, Negligent Hiring,
and Negligent Retention Claims, Except as to Punitive
Damages

As a means to limiting the admissibility of a driver’s prior citation history or previous
accidents, the prudent motor carrier may consider stipulating to the fact that its driver was
operating within the course and scope of his employment. The justification for stipulating to
course and scope is that where the plaintiff has alleged only ordinary negligence, negligent hiring
and respondeat superior are mutually exclusive theories of recovery. See McDorman v. Tex.Cola Leasing Co. LP, LLLP, 288 F. Supp. 2d 796, 810 (N.D. Tex. 2003). In other words,
negligent supervision (and/or negligent retention, training, entrustment) are not independent
causes of action when only ordinary negligence is alleged, but instead they are merely ways of
establishing that an employer is derivatively, or vicariously, liable for the already-existing
negligent acts of its employee. Nat’l Union Fire Ins. Co. v. Merchs. Fast Motor Lines, 939
S.W.2d 139, 142 (Tex. 1997).
When respondeat superior has been conceded by the motor carrier defendant — that is
the driver stipulates to acting within the course and scope of his employment, thereby imputing
liability to the motor carrier defendant vicariously — negligent hiring-type claims are moot and
irrelevant because derivative liability has already been established and would only be relevant to
punitive damages. See McDorman, 288 F. Supp. 2d at 810. Hence, the admission of any
evidence related to the driver’s competence at that point is irrelevant and properly excluded,
depriving the plaintiff’s lawyer of the opportunity of awakening the Reptile’s instincts to
vindicate the community.
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c.

The Self-Critical Analysis Privilege and Exclusion of
Preventability Determinations

Paramount to safety in the motor carrier industry is the freedom and discretion to evaluate
what has gone wrong and to rectify the wrong to avoid the repeat of any such instances in the
future without having to reveal the results of the reflexive analysis. Oftentimes, such evaluations
or remedial measures may contain information or reveal facts that the plaintiff’s lawyer would
like to use to awake the Reptile’s survival instincts. One means by which to attempt to prevent
this information from discovery is through the invocation of the self-critical analysis privilege.
The fundamental purpose of the self-critical analysis privilege “is to ‘protect from
disclosure documents containing candid and potentially damaging self-criticism.’” Morgan v.
Union Pac. R.R., 182 F.R.D. 261, 264 (N.D. Ill. 1998) (quoting Donald P. Vandegrift, Jr., The
Privilege of Self-Critical Analysis: A Survey of the Law, 60 ALBANY L. REV. 171, 175-76
(1996)). This privilege has its foundation in the notion that it runs contrary to public policy to
discourage frank self-criticism and evaluation when the purpose of making such a reflexive
analysis is self-improvement. See Banks v. Lockheed-Ga. Co., 53 F.R.D. 283, 285 (N.D. Ga.
1971) (in context of Title VII, “it would be contrary to that policy to discourage frank selfcriticism and evaluation in the development of affirmative action programs . . . .”).
Confidentiality is paramount in this process of frank self-criticism. See id.
Most courts generally refuse to apply the privilege; however, there is precedent for the
protection of self-critical materials, and argument in support of the privilege may go a long way
to shape the trial court’s ultimate view of the materials’ relevance, when compared to the
prejudice and the adverse public policy implications admitting such materials into evidence
could present. If a trial court goes so far as to evaluate the privilege, it will look to — and
therefore it is important to keep in mind — the following guideposts: (1) the audience of the
materials, in particular if they have been prepared for mandatory governmental reports; (2)
whether only subjective, evaluative materials have been protected; (3) whether there is any
objective data in the materials that does not warrant protection, nor has it been protected; and (4)
the plaintiff’s need for such materials. O’Connor v. Chrysler Corp., 86 F.R.D. 211, 217 (D.
Mass. 1980).
Preventability determinations and other self-critical materials are also properly excluded
under a jurisdiction’s relevant rule of evidence. Most, if not all, jurisdictions exclude evidence
of subsequent remedial measures when offered to prove negligence or culpable conduct. See,
e.g., FED. R. EVID. 407 (“When measures are taken that would have made an earlier injury or
harm less likely to occur, evidence of the subsequent measures is not admissible to prove: . . .
negligence; . . . culpable conduct . . . .”). The same rule permits the admissibility of a
subsequent remedial measure in the event its purpose is to impeach or prove ownership, control,
or the feasibility of precautionary measures when these are disputed. See, e.g., FED. R. EVID. 407
(“But the court may admit this evidence for another purpose, such as impeachment or — if
disputed — proving ownership, control, or the feasibility of precautionary measures.”).
Often, the plaintiff’s bar engages every effort to convince the trial court to admit
evidence of self-critical analyses, preventability determinations, and subsequent remedial
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measures because they will awaken the Reptile instincts of the members of the jury and prompt
them to vindicate the community by punishing the motor carrier for actions it took after the fact
because the motor carrier failed to take them before the fact. In the context of a straightforward
accident involving a motor carrier, however, subsequent remedial measures are not typically at
issue, nor is ownership, control, or the feasibility of precautionary measures. Educating the trial
court on the purpose of these preventability determinations and reflexive analyses, as well as the
implementation of subsequent remedial measures, will go a long way to their exclusion.
Even if the trial court errs in admitting these materials into evidence, however, the savvy
practitioner may skillfully turn the plaintiff’s lawyer’s use of these materials on its head by
making his own effort to elicit a sense of community responsibility by showing the members of
the jury that the motor carrier cares so much about the community and each member of the jury
that it implemented these measures to protect them.
d.

Spoliation Allegations

Because of the nature of the Federal Motor Carrier Safety Administration (“FMCSA”)
regulations and concomitant state regulations, which require motor carriers and commercial
drivers alike to maintain numerous records, and due to maintaining the tractor-trailer itself and
the electronic data associated with the operation of the tractor-trailer, its global positioning, and
geolocation after an accident, spoliation of evidence is an issue the plaintiff’s lawyer likes to put
before members of the jury to garner their indignation, while simultaneously portraying the
motor carrier and the commercial driver as disinterested in resolving the lawsuit in a fair and just
manner. This, in turn, may internally engage jurors’ sense of community safety, subconsciously
awaken their Reptile survival instincts, and lead them to judge the motor carrier and commercial
driver subjectively for their own fear of facing similar circumstances.
The duty to preserve evidence, however, relates only to potential evidence, and as such
must be reasonably related to the degree and nature of the occurrence out of which a claim or
lawsuit may arise. Spoliation occurs when evidence pertinent to the action is destroyed, thereby
interfering with the proper administration of justice. Cockerline v. Menendez, 988 A.2d 575,
589-590 (N.J. Super. Ct. App. Div. 2010). Generally, a duty to preserve evidence arises when
litigation is likely to arise between two parties, each party is aware of this fact, there is evidence
relevant to the litigation, and it is foreseeable that any destruction of the evidence will prejudice
one of the parties. Id.
In some jurisdictions, spoliation may be a separate intentional tort, see Torres v. El Paso
Elec. Co., 987 P.2d 386, 403 (N.M. 1999), overruled by Herrera v. Quality Pontiac, 73 P.3d 181
(N.M. 2003), or the basis of a negligence action, see Coleman v. Eddy Potash, Inc., 905 P.2d
185, 190 (N.M. 1995), to be pleaded and proved like any other cause of action. In other
jurisdictions, however, spoliation is more in line with a discovery dispute and is sanctionable
within the discovery process — often including death penalty-type sanctions. Where prejudice
has resulted from the destruction of evidence, potential sanctions may include: (1) charging the
jury on the rebuttable presumption that the destroyed evidence would have been harmful to the
spoliator; (2) dismissing of the case; or (3) excluding testimony about the evidence. Kelley v.
Blue Line Carriers, LLC, 685 S.E.2d 479, 482 (Ga. Ct. App. 2009). Some courts refuse to allow
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the presumption that destroyed evidence is detrimental to the spoliator’s case when the
“spoliator” afforded the other party an adequate opportunity to examine the evidence and
otherwise thoroughly documented the evidence on its own in an effort to preserve it. See
Constans v. Choctaw Transp., 712 So. 2d 885, 902 (La. Ct. App. 1997).
In every jurisdiction, the baseline for a spoliation claim is the intent of the motor carrier
or the commercial driver with regard to the destruction of evidence and the knowledge of likely
litigation. Intent determinations are often difficult for members of a jury to wrap their heads
around, however, and therefore, the best policy to employ is to preserve as reasonably possible
all evidence related to an accident and to document photographically that evidence that cannot be
reasonably preserved. Making the evidence available to the potential party to document also
safeguards against any future spoliation claim. Doing so may be particularly effective when the
plaintiff fails to inform his lawyer he was afforded the opportunity to document the evidence and
declined to do so, and the plaintiff’s lawyer attempts to awaken the Reptile by raising a
spoliation claim. The transparent offer to allow the other party to document the evidence quiets
the Reptile and in turn makes the plaintiff’s attorney appear to be vindicating his own interest,
rather than the safety of the community.
e.

D.O.T. and Soft Science Expert Opinions Who Implicate
Causation

A growing trend among the plaintiff’s bar is to attempt to get more bang for its buck by
utilizing its Department of Transportation experts, whose true expertise lies in knowing,
understanding, and interpreting the FMCSA regulations, to opine on the causation of accidents,
without ever having undertaken a proper accident reconstruction. Accident reconstruction is
scientific evidence subject to a Daubert challenge. See Waring v. Wommack, 945 S.W.2d 889,
892 (Tex. App.—Austin 1997, no writ).
During the discovery process and prior to trial, the plaintiff will be required to disclose
his experts. In doing so, one should be especially wary of the subjects on which the plaintiff
asserts his D.O.T. expert will opine, particularly if the plaintiff suggests his expert will opine on
causation.
The most efficient means to vet the potentially dangerous D.O.T. expert is through a
thorough deposition. Knowing Daubert’s and any other concomitant state court’s factors for the
reliability and admissibility of expert testimony is paramount prior to examining the D.O.T.
expert. Any deposition examination must include a complete foray into the expert’s education
and experience and the breadth and scope of his opinions pertaining to the accident. The
deposition may reveal to what extent the D.O.T. expert examined the scene and undertook a
scientific reconstruction of the accident, and this, along with the expert’s self-professed
experience, may provide the necessary fodder for a Daubert challenge.
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2.

Minimize or Prevent Bad Videotaped Depositions — 3 Easy Steps —
Prepare, Prepare, and Prepare Witnesses

Performing well during deposition is a precursor to how trial will go. As commercial
truck drivers and safety compliance witnesses for motor carriers are not in the business of being
professional testifiers, the Reptile theory proponents attempt to exploit these witnesses, who may
appear uncaring about the safety of the motoring public and less concerned about the issues of
the subject case and whether their reaction to a set of circumstances was at least reasonable.
Well-organized witness preparation will improve the likeability and credibility of the
motor carrier representatives and commercial truck drivers. This author’s practice is to meet with
a commercial truck driver at least four times prior to producing him or her for deposition: once
when the initial case assignment is made to go over the details of the occurrence and evaluate the
driver as a witness; a second time when responding to discovery; a third time two weeks in
advance of any deposition; and a fourth time for a second deposition preparation session.
Additionally, it is a good practice to meet with the driver the day before the deposition for a short
review and meal. A similar planned approach is useful with corporate witnesses, as well. Bad
videotape depositions of company and driver witnesses can be extremely lethal weapons for a
plaintiff’s lawyer looking to argue the lack of safety commitment by the motor carrier and the
driver.
3.

The Reptile Approach to Deposition Preparation for the Plaintiff
Clients and for Taking Defendant Depositions

It is helpful to view the plaintiffs’ lawyers’ playbook as they discuss their standard
operating procedure in preparing their client for deposition and in preparing for the defendant’s
deposition. See BALL & KEENAN, supra at 189-224.
a.

The Plaintiff’s Deposition

First, in preparing for the plaintiff’s deposition, the preparation will take place over a
period of at least three days, with an eye towards making deposition preparation much more
rigorous than the deposition itself. Second, the plaintiff’s lawyer prepares the plaintiff at the
moment of deposition to begin to subconsciously awaken the instincts of the jury by playing on
the common theme of community safety and vulnerability, thereby awakening each juror’s own
survivability instincts. In addition to these conceptual issues, it is important to be aware of the
extent and philosophy of general client preparation from the plaintiff’s lawyer’s viewpoint:
Primary job of deposition preparation is to reduce fear of the plaintiff
Preparation takes several days
Diminish pressure for your client; do not create more of it
Deposition preparation should be relaxed and include breaks and a relaxed lunch (not
with the plaintiff’s lawyer)
5. Give the client time alone
6. Do not take notes, as people are less forthcoming when notes are taken and they attempt
to see what is being written down
1.
2.
3.
4.
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7. Diffuse the fear that the defense lawyer will not allow the client to fully answer posed
questions
8. Diffuse the fear that the defense lawyer will put words in the client’s mouth
9. Defuse the fear that the client will be expected to know all of the facts and emphasize that
the deposition is not a memory test, which may include preparing a key fact sheet
10. Develop five to seven Major Truths — principles that the client can fall back on if he is
getting nervous
a. The client needs to develop the Major Truths of his case, which must be concise
and not exceed five to seven major truths, in his own words
b. The client should write these Major Truths out in his own handwriting, and if
there is anything he will memorize it will be these five to seven concepts
c. When meeting with the client, have an easel with the five to seven Major Truths
written down and repeatedly reinforce them
d. One Major Truth is that the plaintiff did what he was suppose to do, whether it is
to drive safely or to attend all medical appointments
e. In cases of pre-existing conditions, the client must not deny them, but may
develop a Major Truth that states that even in light of pre-existing medical
challenges, the client was able to work, recreate, and live life fully, which postaccident he can no longer do or do as well
11. Invoke trust where as able in each case — “I trusted that the truck driver would be well
rested before deciding to drive”
12. Emphasize that the client acted 100% reasonably
13. By deposition day, the client will be confident and prepared
See BALL & KEENAN, supra at 189-208.
b.

The Defendant’s Deposition — The Reptilian Plaintiff’s
Approach

The processes of inciting the survival instincts of a jury are also very much at play when
the plaintiff’s lawyer deposes the witnesses for the defense. Be aware of this and recognize that
just as plaintiff’s lawyers are increasingly working their clients to be more effective under
examination, as defense practitioners we should, as well. The plaintiff’s lawyer will attempt to
employ the following techniques during the deposition of the defense witnesses and in that
regard, the defense bar can prepare their witnesses for deposition by becoming familiar with
these techniques and developing a line of questioning that may help to rehabilitate any adverse
testimony:
1. Establish general safety rules – i.e. truck drivers should be well rested prior to
commencing their driving duties or non-driving duties, such as carrying out pre-trip
inspections with as much precision and care for safety as driving
2. Get every defense witness to agree to the safety rules
3. Establish that violating these safety rules can hurt anyone (by inference, members of the
jury and their family)
4. Get the witness to agree that the plaintiff was acting like everyone else – doing normal
and routine activities of daily living
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5. Emphasize safety first, last, and always
6. Repeat principles, such as “No prudent person needlessly endangers anyone” and
“Violating a safety rule is never prudent”
7. Establish the defendant did not care about safety from the start
8. Establish the defendant did not care about the person he hurt and does not care now
9. Establish the subject occurrence taught the defendant nothing
10. Establish the defendant did not have the knowledge to do the job safely; unlike a
mistake, a lack of knowledge is a preventable danger
11. Build on trying to make the defendant the least safety-knowledgeable person in the
courtroom
12. Expose the defendant as a liar – inconsistencies, gaps in documentation, evidence
preservation, prior bad acts – anything that hurts believability and likeability
13. Show that the defendant did not do his job
See BALL & KEENAN, supra at 209-24.
The inverse of the plaintiff’s lawyer’s employment of these techniques and concepts
should very well be the basis for a thorough deposition preparation for motor carrier and
commercial driver witnesses. Ultimately, these tactics are designed to make the members of the
jury consider safety in terms that will affect where they live and ultimately themselves and their
families. It is that mindset, plaintiff’s lawyers believe, which drives the instinctual reaction to
answer the questions posed on the verdict form in a manner that is favorable to the plaintiff. By
adequately preparing for depositions with this goal of the plaintiff’s in mind, the defense bar will
be able to limit the effectiveness of the Reptile theory.
IV.

Conclusion

The plaintiff’s bar has gone to great expense to educate its lawyers on how to essentially
evoke sympathy from members of the jury by subconsciously playing on how rendering a verdict
in favor of the plaintiff will lead to greater community safety, which in turn will benefit each
member of the jury individually. Whether couched as the Reptile theory, or well-remembered as
improper Golden Rule argument, the end result will be an adverse verdict for the motor carrier
industry and commercial drivers unless the defense bar prepares accordingly and readily equips
itself with the tools that have made it successful in defending lawsuits against motor carriers and
commercial drivers historically.
This discussion has provided some guideposts and elicited a few of those tools. As the
motor carrier industry grows globally, however, it is of paramount importance that the defense
bar continues to prepare and meet the challenges this growth presents, as with such growth, the
plaintiff’s lawyers have an ever increasing opportunity to employ the Reptile theory to
subconsciously evoke an ever-growing sense of community, and therefore an ever-growing sense
of survivability and self-preservation. It is our responsibility as lawyers for the motor carrier
industry to quell the subconscious tendencies, which these improper jury trial tactics are meant to
incite, in order to render the most competent and effective representation we can for the industry.
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INTRODUCTION
There was a time when truck accident trials were all about how the accident
occurred and the resulting injuries. In those days, the image of truck drivers as knights of
the road was not a stretch and jurors had no time for plaintiffs who exaggerated claims. A
serious injury or death case might result in a payment in the range of a few hundred
thousand dollars and a total bill for the defense of the case of up to $10,000. It was a time
in which lawyering felt more like a profession and less like a business. Few lawyers
called themselves truck lawyers and those who did all represented the trucking
companies. Today, every personal injury lawyer calls herself or himself a truck lawyer.
Unlike medical malpractice where tort reform restricted the flow of claims cash, plaintiff
lawyers are clamoring to set themselves up as a truck trial lawyer. With it the truck
claims dollars have attracted claim exaggeration, evidence distortion, and industry and
medical advocates masquerading as experts. Through the years these claims have
developed a pattern of overlaying accusations aimed at demonstrating corporate
recklessness. Most recently these accusations have focused on cell phone use and sleep
apnea. These complex safety issues are being subjected to many of the same abuses and
distortions that motor carriers have experienced on other issues.

HOW ‘BOUT THEM LOGS
It all started sometime in the late 1980s and early 1990s. Plaintiff attorneys
discovered driver logs and the wondrous jury impact of not only showing that the driver
was probably tired, but that the driver routinely falsified trip documentation to avoid
compliance with the safety regulations. The potency of this formula increased
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exponentially as plaintiff attorneys learned how to use the safety regulations and the
voluntary safety initiatives of the motor carriers to suggest that the horrendous crash
resulted from a pattern of corporate recklessness and greed rather than the momentary
lapse of the person behind the wheel. The discovery was not limited to driver’s logs. It
included the qualification file with driver history and background checks, health records,
drug test information and performance information, all of which was used in conjunction
with the safety regulations to show disregard for safety.

WHEN SMALL MEN CAST LARGE SHADOWS, IT IS A SURE SIGN THE SUN
IS SETTING
Like neutrons running wild in a critical mass of enriched uranium, truck jury
verdicts exploded. The technique became so lucrative for plaintiff attorneys that large
numbers of them became enormously successful without regard to lawyer talent.
Conjuring up imaginary “standards of the industry” and telling jurors why motor carriers
should be punished became a formal field of expertise for former safety directors. Even
some in the medical profession found a place at the trough supporting exaggerated or
non-existent brain injuries and orthopedic disabilities. Life care plans appeared with care
projections well into eight figures and beyond any realistic care that might be needed.
More costly to the motor carriers than the verdicts have been the settlements paid
to avoid the risk that a particular jury would buy the distorted evidence and render an
emotional verdict. Even in conservative venues in which large verdicts are rare, motor
carriers are forced to spend large amounts in the defense of claims and the retention of
experts. The fact that so many plaintiff attorneys are willing to invest in truck accident
cases in which the evidence shows little or no wrongdoing on the part of the truck driver
2

shows that they too realize the degree to which evidence can be distorted through retained
experts and the extent to which jurors may succumb to emotional pleas even in direct
contravention of the court instructions.

BALD FACE UNTRUTHS
There are no empirical studies showing the extent to which the rise in verdicts
against motor carriers in the last 30 years resulted from exaggerated claims, dishonest
experts and emotional reactions to distorted presentations. To those who work with motor
carrier litigation, none are needed.
For example, a well-known accident reconstruction expert in a recent truck case
pending in Texas changed his initial report to claim that newly analyzed photographic
evidence showed a tire mark indicating that our truck changed lanes into the lane
occupied by the plaintiff rather than the car crossing into the truck as reported by the
truck driver and the independent eyewitness. At a Daubert hearing, the expert explained
that the new photographic evidence consisted of a computer enlargement of the original
police photographs. When asked to show the newly discovered mark to the judge on a
large high definition monitor, the expert pointed to an area of the road in which no tire
mark could be seen. At least, the judge and I could not see it. The expert testified it was
there. The judge found that the expert’s opinion “constitutes nothing more than a
‘subjective interpretation’ of the facts” and excluded his opinion as to which vehicle
changed lanes. Of course, there was nothing subjective about it. The expert altered his
report to claim that our truck encroached on the claimant vehicle based on a tire mark that
only he could see and which only became visible to him a few weeks before the case was
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scheduled for mediation. How many companies pay more at mediation in the face of
evidence of this sort due to uncertainty as to whether the judge will exclude it or that the
jury in a dangerous venue will ignore it? The alarming part of this story is the great relief
felt by the defense that a so-called expert was precluded from making up evidence.
Distortions from plaintiff motor carrier experts are routine. They start by claiming
the ability to decree standards by which motor carriers must be judged, even though the
standard appears in no law, regulation or other standard publication used within the
industry. When asked to explain the source of this knowledge, they claim it comes from
their years working as a safety director and safety consultant. On further inquiry, it
becomes apparent that the “expert” has actual knowledge of the safety practices of less
than 5% of the motor carriers registered with the Federal Motor Carrier Safety
Administration.
The only actual safety standards applicable to motor carriers are the Federal
Motor Carrier Safety Regulations and those standards are properly presented to the jury
by way of instruction from the judge. Unfortunately, many of the regulations are vague in
ways that allow plaintiff attorneys to argue that a motor carrier expert, familiar with the
trucking industry, is needed to help the jury understand whether or not the motor carrier
has complied. For instance, the regulations state that whenever “. . . a duty is prescribed
for a driver or a prohibition is imposed upon the driver, it shall be the duty of the motor
carrier to require observance of such duty or prohibition.” FMCSR 390.11.

The

regulations do not state with any specificity how a motor carrier is to “require
observance”. However, Guidance #8 to section 395.3 of the hours of service regulations
states: “. . . Carriers ‘permit’ violations of the hours of service regulations by their
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employees if they fail to have in place management systems that effectively prevent such
violations”.

Plaintiff motor carrier experts claim to know how these “management

systems” should be organized and implemented. When permitted, this sort of testimony
may portray even the best safety management systems as non-compliant and dangerous.

THE LAYER CAKE
The technique of focusing the jury on bad motor carrier behavior rather than the
momentary inattentiveness of the driver has developed in many ways over the years. It
involves showing multiple layers of negligence to the jury, giving the impression that
each one constituted an independent wrong for which redress must be had. It is not a
driver who failed to keep a proper lookout and hit the car in front of him. It is the driver
forced to drive tired, who falsifies logs to satisfy the demands of his job, whose fatigue is
exacerbated by untreated sleep apnea, which is ignored by company supervisors charged
with ensuring his medical qualification, whose failure to manage cell phone use allowed
this driver to chronically drive distracted, whose incident and accident record showed a
tendency toward recklessness and whose training and supervision was perfunctory at best
for a company who destroyed important evidence of its own deficiencies and who is more
concerned with profit than safety. Of these layers of liability, the most recent are cell
phone liability and sleep apnea. Both present complicated issues for the motor carrier.
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CELL PHONE LIABILITY
The Federal Motor Carrier Safety Administration banned drivers from texting
while driving in 2010. FMCSR 392.80. Late last year it banned drivers from using a
hand held mobile telephone while driving a commercial motor vehicle. FMCSR 392.82.
Before that, the primary guidance for cell phone use was:
“Nothing in this subchapter shall be construed to prohibit the use of additional equipment
and accessories, not inconsistent with or prohibited by this subchapter, provided such
equipment and accessories do not decrease the safety of operation of the commercial
motor vehicles on which they are used.” FMCSR 390.17
Motor carriers now have to decide whether or not to ban the use of hands free cell
phones. Many have done just that even though there is currently no good way to enforce
the ban. Use of hands free cell phones by truck drivers is common. Some drivers
converse hands free for large portions of their drive time, a fact which can be easily
determined by matching the cell phone records with the logs. The issue is whether the
use of a hands free device may constitute a basis for negligence and, if so, whether the
motor carrier is better served to ban such use even though enforcement is virtually
nonexistent.
In terms of the regulations, the use of a hands free device is clearly authorized. It
is apparent that the Federal Motor Carrier Safety Administration went out of its way to
permit hands free use. Even the Federal Register preamble to the texting ban states: “The
regulatory guidance below should also not be construed to prohibit the use of cell phones
for purposes other than text messaging.” The most comprehensive study on the subject of
cell phone use by commercial vehicle operators entitled Driver Distraction In
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Commercial Vehicle Operations dated September of 2009 found that hands free talking
or listening provided a “significant protective effect”. That is drivers were safer using
hands free than not. Among the study’s recommendations were: “Drivers not be
prohibited from talking on a cell phone or CB radios as this was not found to increase
risk.” And “. . . talking or listening were not risk factors.” One hypothesis was that
“[l]istening and talking . . . engages the driver and may provide an alerting mechanism”.
In fact, while this study concluded that drivers should not manually dial cell phones while
driving, it concluded that talking or listening did not increase risk regardless of whether
the phone was hands free or not.

This study was commissioned by FMCSA and

performed by the Virginia Tech Transportation Institute.
Based on this data, hands free cell phone talking and listening should not serve as
the basis for a claim and no testimony should be permitted by so called motor carrier
experts criticizing the company for failing to prevent hands free use. It is generally
thought that jurors react differently to passenger auto cell phone use than truck driver cell
phone use. Whether hands free will make a difference is yet to be determined. Plaintiff
counsel may call upon expert testimony to assert that the mere conversation constitutes
cognitive distraction which creates an impairment tantamount to intoxication. If that
were true, drivers should not be permitted to have any conversation in a vehicle. The
plaintiff expert will respond that other passengers make up for the distraction by also
becoming additional observers of traffic and other surroundings capable of warning the
driver. If so, then conversations should be permitted only with passengers who serve as
observers. Forget about talking with your 5 year old on the way to his or her first T-Ball
game. Juries should understand the absurdities of some of the plaintiff expert positions.
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It is logical that hands free in the right environment might actually increase attentiveness.
It is also understandable that cell phones have good safety purpose such as calling in an
emergency or road obstruction.
For what it is worth, I suggest to motor carriers that they either prohibit all cell
phone use or prohibit all cell phone use that requires any hand held manipulation. Since
it is impossible to oversee whether hands free devices are sometimes dialed by hand, it is
better to bar them altogether. While the inability to police such a ban can be a problem, a
total ban may communicate to the drivers that the company considers distracted driving
to be a serious safety hazard. That is a good message to send.

SLEEP APNEA LIABILITY
The Federal Motor Carrier Safety Regulations are in transition on the topic of
sleep apnea. Currently, the regulations provide that a person is physically qualified to
drive a commercial motor vehicle if that person has no established medical history or
clinical diagnosis of respiratory dysfunction likely to interfere with his/her ability to
control and drive a commercial motor vehicle safely. FMCSR 391.41 It is expected that
a guidance will be issued allowing the medical examiner to issue a 60 certification for an
untreated driver whose body mass index is 35 or more.
Estimates have been made that over 25% of truck drivers suffer from sleep apnea.
Sleep apnea can result in drowsiness during normal wake periods. Drowsiness can impair
a driver’s ability to safely operate the equipment. The regulations provide:
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“No driver shall operate a commercial motor vehicle, and a motor carrier shall not require
or permit a driver to operate a commercial motor vehicle, while the driver’s ability or
alertness is so impaired, or so likely to become impaired, through fatigue, illness or any
other cause, as to make it unsafe for him/her to begin or continue to operate the
commercial motor vehicle.” FMCSR § 392.3.
The growing recognition that sleep apnea in commercial truck drivers can present
a fatigue related safety risk has prompted some motor carriers to begin screening drivers
for the condition and making arrangements for treatment where needed. In the meantime,
plaintiff attorneys are beginning to recognize this issue as another layer of liability that
might be added to the mix. Motor carriers may expect this sort of claim in any serious
accident involving an obese truck driver. As with other motor carrier claims, they are not
likely to distinguish between the genuine sleep apnea fatigue claim and those claims that
can be made to appear as such.
The first problem that the plaintiff attorney and expert are likely to encounter in
this effort is that while the obese driver may be at high risk for some level of sleep apnea,
not all obese people suffer the condition and not all sleep apnea suffers are incapable of
restful sleep. The absence of a diagnosis of sleep apnea may be enough to prevent the
claim from going forward. An interesting issue will likely arise as to whether a plaintiff
attorney can compel a sleep study pursuant to the independent medical examination
provision in the federal rules and most, if not all, state civil procedure rules.
The second hurdle for the sleep apnea claim is that the driver holds a proper
medical certification from a qualified medical examiner. Plaintiff attorney will likely try
to circumvent this factor by relying on 392.3 cited above.
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The third problem for the sleep apnea claimant is causation. This is particularly
difficult for the claimant in those accidents that have no characteristic signs of fatigue. It
is extremely difficult to show that mere error in driving was the result of the loss of sleep
due to airway obstructions that occurred during sleep. Accidents probably happen most
frequently without any deep sinister root cause. “Sometimes a cigar is just a cigar.”
(Sigmund Freud)

Considering, however, that an expert will blatantly fabricate the

existence of a non-existing tire mark, it should be no surprise that there will be experts
who claim to know that the accident was the direct result of the driver’s fatigue from
undiagnosed sleep apnea.
From the standpoint of the defense, it is advisable to recognize the potential for a
valid or invalid sleep apnea claim at the earliest possible moment. Contact witnesses who
may have had contact with the truck driver on the day of the accident and find out
whether they observed any drowsiness or lack of alertness. Also, check the driver’s work
performance record. Plaintiff’s case presumes that the driver suffered from a chronic
condition so profound that it prevented him from performing properly. A record with
few or no prior incidents belies that claim.

CONCLUSION
Reflective tape, electronic logging, cell phone ban, distracted driving safety
training, electronic speed governors, comprehensive sleep apnea testing and treatment
programs, and hair follicle drug testing are all safety innovations voluntarily developed
by trucking companies without any regulatory compulsion. For a large segment of the
motor carrier population, safety and risk management are among the four top
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expenditures of the company. Truck accident death rates have steadily declined over the
years and that is despite the study which shows that approximately 70% of all accidents
between trucks and automobiles are the fault of the passenger vehicle driver. Despite the
ongoing devotion of many motor carriers to safety, the legal system has become an
increasingly hazardous place for them. Certainly, there are many legitimate claims that
deserve and, most likely receive, full compensation. The more difficult issue has to do
with the exaggerations and distortions aided by advocate witnesses calling themselves
experts and a too often complicit judiciary. Cell phone and sleep apnea liability are the
latest issues to be blended into the multi-layered liability approach to enhance truck jury
verdicts. Both issues are genuine safety risks that are being addressed by the industry and
the Federal Motor Carrier Safety Administration. Managing these safety risks is in no
way aided by their exaggeration or distortion in truck accident litigation.
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Constructing an Effective Approach to Jury Selection
Legendary baseball player Roger Mans said, “You hit home runs not by chance but by
preparation.” In the courtroom, there are no guarantees of hitting the proverbial homerun.
Sound, strategic preparation for the jury selection process along with proper planning and
incorporation of varied techniques and “tools” will enhance decision-making for this key portion
of a trial. Discussed here are:
•

The challenges ofjury selection;

•

Indentifying favorable and unfavorable jurors;

•

Aids to effective jury selection
The Challenges

The prescribed purpose of voir dire is to reveal bias and prejudice in prospective jurors.
Although some use these terms interchangeably, there is a distinct difference between bias and
prejudice in the courtroom. Biased individuals are those who have an inclination to favor one
side over the other, while prejudiced individuals have actually decided how they will vote before
the trial is presented’.
Identifying potential bias and prejudice in the courtroom is not always easy. Research in the
social sciences has addressed the issue ofjuror honesty and candor during voir dire. Critical
evaluation of the voir dire process and its ineffectiveness in revealing juror bias was identified
nearly 50 years ago in research that involved the observation of 23 jury trials venued in a Federal
District Court in the Midwest
. Two hundred and twenty-five jurors who had served on these
2
cases were interviewed after the trial was over. Data from numerous interviews suggested that
“...veniremen do not always tell the truth when questioned. The data contain numerous instances
of conscious concealment and lack of candor” and that “...veniremen frequently deceive, many
times consciously.”
3
Although there were numerous instances where the lawyers did not ask critical questions that
would reveal clear biases, the interviews revealed that the lawyers often asked questions that
were met with silence or misleading comments on the part of the potential jurors. This
commonly occurred when a potential juror was either directly or indirectly associated with the
parties involved in the case or in instances where the panelist possessed some type of relevant
personal experience, such as occupation.

Suggs, D., & Sales, B. D. (1980-8 1). Juror self-disclosure in the voir dire: A social science analysis. Indiana Law
Journal, 56, 245-271.
2

Broeder, D. (1965) voir dire examinations: An empirical study, 38 Southern California Law Review, 503 (1965).
Id. at 4, pp. 506 and 513, respectively.

Many jurors admitted to being nervous during voir dire and further that the process intimidated
them. Many jurors expressed concern that challenges from the interviewing attorney were open
expressions of his/her disbelief regarding that potential juror’s ability to be fair and placed into
. Attorneys
4
question for all of those in ear shot their good faith and commitment to impartiality
should recognize that when jurors feel that their integrity and self-image are being questioned
before an audience, this has clear psychological implications on their ability to provide truthful
disclosure. That is, attorneys must know that when jurors are placed in a position that does not
necessarily foster candor and honesty, the jurors’ answers might not be reliable instruments on
which to base strike decisions.
5 support the belief that through the voir dire process,
The findings from additional research
identification of biased jurors is not actually what is achieved. In fact, a content analysis of voir
dire transcripts revealed that voir dire questioning serves more of a socialization role than an
examination of jurors for potential bias. An analysis of the questions asked during voir dire
suggested that attorneys frequently asked questions that were responded to in a perfunctory
manner. Thus, the questions asked may not be sufficiently probative to provide useful
information to the attorneys. Analysis of the statements revealed a tendency for attorneys to ask
leading questions that almost demand the jurors to make a public commitment to the norms of
fairness and impartiality. Examination of a juror handbook, which serves to promote jury service,
led the authors to believe that the importance of the juror role was clearly impressed upon the
venire and that it attempted to buttress the ideals of fairness and impartiality. Telling people to
be fair and impartial does not equate with their being honest and candid during jury selection.
Other research revealed that there are factors present prior to and during voir dire that may result
in high levels of evaluation apprehension on the part of potential jurors; that being “judged” or
evaluated prompts responses that are socially desirable and lacking in honesty
. Jurors modify
6
their behavior to “fit” what they believe the judge/attorneys expect to hear from them. In this
situation, prospective jurors usually learn that they will be questioned to discover whether they
can be “fair and impartial.” Prospective jurors quickly discover that, in the courtroom, at the
hands of attorneys, they will be evaluated. The potential panelist endeavors to appear as
“normal”, like a model citizen with the capacity for fairness, honesty and impartiality.
Other researchers conducted post trial interviews and learned that 39% of the jurors who
participated in the post-trial interviews should have come forward, but did not, in response to
. Four reasons that the authors provide for the jurors’ lack of candor are
7
case relevant questions

“Id at 4
Baich, R. W., Griffiths, C. T., Hall, E. L., & Winfree, L. T. (1976). The socialization ofjurors: The voir dire as a
rite of passage. Journal of Criminal Justice, 4, 27 1-283.
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Marshall, L. L. & Smith, A. (1986). The effects of demand characteristics, evaluation anxiety, and expectancy on
juror honesty during voir dire. The Journal of Psychology, 120(3), 205-217.
Seltzer, R., & Venuti, M. A., & Lopes, G. M. (1991). Juror honesty during voir dire, Journal of Criminal Justice,
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the embarrassment of answering in open court, not fully comprehending the questions asked,
little time for reflection, and in some instances a desire to be qualified for a jury.
So, jurors do not always tell the truth or properly disclose information. To make the task yet
more difficult, research from the social sciences tells us that jurors are not necessarily aware of
. The foregoing describes the problems and challenges inherent
8
potential biases they might have
in jury selection. What next? How can the jury selection process be approached best in order to
identify potentially unfavorable jurors given the realities of the process, human nature and the
limitations of an individual’s inability to understand and express their own prejudices and
biases? The answer is to identify and understand jurors’ life experiences, elicit responses that
help us and them understand their attitudes about those experiences, to try to get to the rules they
have established as a result of those events and to a lesser extent, we can look to demographic
variables for guidance.
Identifying Favorable & Unfavorable Jurors
Jurors’ Life Experiences
Throughout the process ofjury selection, the importance ofjurors’ life experiences should not be
underestimated. It is a powerful tool, useful in identifying potentially unfavorable jurors during
jury selection, and equally if not more powerful when applied to understanding the potential
dynamics of the seated jury. It is obvious that in construction litigation a prospective juror who
is employed in the industry will likely have intimate knowledge of subject matter and issues in
the case. However, it is the Habitat for Humanity volunteer or Homeowner’s Association officer
who we must find out more about. Not everyone is a homebuilder, architect or soil engineer.
Nonetheless, everyone has some sort of experience that likely has some relevancy or will impact
how they process information at trial. A stay-at-home mom or community college Spanish
instructor has had experiences with contractors, knows someone who was wronged by an A/C
repairman or had a concrete driveway crack a month after it was poured. That former member of
the USMC what was his MOS? Has a prospective juror ever taken a position on growth and
development in her community? While prospective jurors may not have intimate knowledge of
the components in roof structures, they may be familiar with clearing snow from rooftops and the
import of scuppers that are free from debris. As important is the “Cliff Clavin
” juror who
9
believes he is an expert in light of limited or inconsequential experience.
—

Whether it is during voir dire or in a supplemental questionnaire (see attached example), it is key
to allow jurors to voice any related experience and how they handled the process in the event
there was a matter of dispute. Note that the focus is not necessarily on the outcome of the
dispute, but how they handled the process associated with a conflict. Here, the primary goal is to

8
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Cliff Clavin was the USPS employee on the 1980’s sitcom “Cheers” who believed himself to be an expert in
everything and anything, yet lacked knowledge in areas he viewed himself expert.

listen to jurors discuss relevant life experiences, preferably via open-ended questioning and nondirective prompts. What did you do next? How did you handle that? Would you mind telling
me about that? Are you pleased with the outcome, if so why, if not why not? What would you
have done differently? These are the types of questions we can ask a prospective juror about their
experience with conflict and resolution that will teach us so much about how they are likely to
process our story and the opposition’s as well.
Jurors’ Attitudes
Even before BP’s Deepwater Horizon oil spill, Toyota’s 2009-20 10 recalls and the banking crisis
that emerged in 2007, over the past 10 years public opinion towards Corporate America had been
on the decline. Most notable were the earlier scandals involving Enron, Arthur Anderson,
WorldCom, Halliburton, the Ford/Firestone recall, etc. Poll data’° reveals that a majority of
Americans, 52%, assigned Corporate America a grade of D or F for honesty and ethical conduct.
The overwhelming majority of Americans (90%+) believed that the business decisions of
corporate executives are driven by personal gain, corporate profit and market share over
competitors. When making business decisions, public sentiment indicates that the public good
matters little to corporate executives. Recent Gallup Poll data” revealed that Americans have
little confidence in the banking industry with only 23% indicating that they have confidence in
banks, representing a significant drop from 41% in pre-recession 2007. Today the American
public who are our prospective jurors in civil litigation, apparently have little regard for
“Corporate America.”
How might this sentiment be reflected in juror’s behavior in the courtroom? In data collected by
American Jury Centers over the course of 18 months during 2009-2011, research participants
(N=207) were asked to report the degree to which they agreed or disagreed with the statement
that “Corporations should be held to a higher standard of legal responsibility than individuals.”
These data revealed that more than half of participants, 55%, agreed with this proposition; a
position that runs counter to a basic legal tenet. The picture presented here may not be favorable
for those representing “big companies,” that the public maintains negative sentiment regarding
Corporate America and that prospective jurors are willing to hold companies to a higher legal
standard.

This is not an insurmountable problem, unless of course your client is just like the corporations
that jurors have come to mistrust. Although sentiment such as this would seemingly bode poorly
for corporate defendants, it is important to understand that global attitudes regarding Corporate
America are not necessarily accurate predictors ofjuror behavior or verdict preference. In
American Jury Center’s research, the view that corporations be held to a higher standard was not
correlated with verdict preference in mock trial research. Interestingly, while poll data suggests
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that global attitudes regarding the banking industry are unfavorable, Americans’ confidence in
their own bank is high at (5 8%), with many reporting a great deal (31%) or quite a lot (27%) of
. While global attitudes regarding the banking industry are poor, attitudes regarding
2
confidence’
banks more specifically a respondent’s own bank yield a different picture. The lesson to be
learned from these data is that your client needs to be not just to appear more like their bank,
the UN-BANK the UN-COMPANY, the 7UP or UN-COLA of Corporate America.
—

—

-

When considering the role of public sentiment and attitudes regarding a company it is important
to understand the role of attitude specjficity. While the potential influence of global attitudes are
3 among jurors, it is important to
noteworthy, primarily as a source of creating schemas’
recognize that there is a strong relationship between attitude specificity and actual behavior. The
more specific the issue, the more reliable the attitude is regarding or in response to the issue and
of course the better the response is at predicting future behavior. For instance, asking a person if
they are in favor of the death penalty yields a response to a global attitude. But, asking that same
person if they favor the death penalty for people convicted of treason, for female murderers, for
persons convicted of murder of individuals under the age of 18, etc. would yield attitudes that are
more specific, thus attitude specflcity. As a result, it is always important to recognize that trial
strategy should not be unduly influenced by global attitudes regarding Corporate America or
“big companies.” Instead, jurors’ focus should always be brought to this defendant, this plaintiff,
and these facts.
Jurors’ Demographics
Among the factors least relevant, predictive, or useful in identifying bias in prospective jurors
during jury selection is demographics (i.e., age, race, gender, etc). With that caveat in mind,
certain demographic variables may be considered quasi-attitudinal, such as political affiliation or
education. The difficulty with demographic factors is that they are often inter-correlated with
other variables. For example, the finding that race or ethnicity is associated with verdict may
actually be a function of some other variable, such as social and economic status or cultural
values. What makes this variable useful is that it is often an observable characteristic or one that
involves information that is readily attainable. Thus, such a factor may represent a useful
surrogate for the underlying factor of interest. In instances where the voir dire setting is
restrictive, the trial team has something to base decisions upon that go beyond intuition and
stereotype. That is, it provides options. In addition, the use of demographics can be secondary
when the full hierarchy of factors (jurors’ experiences and attitudes) converges to provide the
“big picture.” When these three factors all provide the same general conclusion regarding a juror,
the trial team will have a higher degree of confidence in the choice of strikes made.
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Juror Leadership & Participation

The identification of potential leaders is a key component ofjury selection. Leaders on a jury
exhibit two important tendencies. First, they are most likely to become the jury foreperson.
Through research and anecdote, it is well known that the foreperson plays an influential role
during jury deliberations. This person speaks twice as much as any other juror and is in a
position to exert a higher degree of influence. Second, the non-foreperson leader on a jury also
talks more than the remaining members of the jury. In a twelve person jury, three to four people
may typically be identified as leaders and exert the most influence during discussions.
Approximately three jurors are often passive during deliberations and the remainder are typified
as participants.
There is little disagreement that the foreperson and leaders on a jury play crucial roles in the
outcome of a case. For the purpose ofjury selection, the goal is to recognize the characteristics
that are likely to identify these people. On the basis of mock trial experience and post-trial
interviews, there are three elements that are useful for distinguishing leaders. The first is
socioeconomic status. People who maintain a higher level of socioeconomic status will be more
likely to occupy the foreperson and leadership role. Socioeconomic status is best realized in
terms of the individual’s level of education and income. The second element that is associated
with leadership is prior jury service. People who have had the opportunity to serve as jurors are
more likely to be elevated in status above those jurors who have not served, presumably on the
basis of their familiarity with the task. They also tend to assume a more active role during
deliberations. Finally, occupational factors and status play an important role in determining
potential for leadership. People who have supervisory positions, particularly gray collar
(straddling between blue and white collar) or white collar, will be more likely to assume a
leadership position.
Aids to Effective Jury Selection
Jury Selection Format

Various formats ofjury selection result in differing degrees of thoroughness in evaluating
potential bias in prospective jurors. For instance, an optimal situation would involve: pretrial
research being conducted to prepare a juror profile; supplemental juror questionnaires that are
completed by members of the venire; review of the completed questionnaires one to two days
before trial; attorney conducted voir dire. In contrast, jury selection is least comprehensive in
situations where the judge conducts voir dire and there is no attorney questioning or
supplemental jury questionnaire involved.
Supplemental Juror Questionnaires

The use of a supplemental juror questionnaire aids jury selection by providing a wealth of
information regarding jurors. Jurors are much more likely to provide honest and candid answers
in the non-threatening context of a questionnaire than they are in open court. This is especially
true when the trial may involve highly charged, sensitive issues. In addition, supplemental juror
questionnaires are especially useful in trials that have significant media coverage. The use of
supplemental juror questionnaires minimizes the likelihood of jurors tainting others with

knowledge they have of a case. By identifying issues via a supplemental juror questionnaire,
specific jurors may be questioned outside the presence of other jurors, thus reducing the risk of
tainting others. These issues are also important to the judge. However, the judge will be more
likely persuaded to incorporate a supplemental juror questionnaire through an appeal that
highlights another of the supplemental juror questionnaire’s strengths: efficiency in the
courtroom.
Preparing a Supplemental Juror Questionnaire

The first step in the utilization of supplemental juror questionnaires is to convince the trial judge
of their merit. Again, an appeal must be made to efficiency and expediting the jury selection
process. It is important to prevent the judge from finding easy reasons to disallow their use.
Here, there are three main suggestions. First, when preparing the questionnaire, it is best to
develop an instrument that is simple to understand, clear and not too lengthy. It is best to focus
on the most salient and important issues and not incorporate more than can be used in a practical
manner given the often-limited time constraints. Next, counsel should offer to handle all
administrative aspects of administering the supplemental juror questionnaire, including copying
and distribution to prospective panelists, the cost associated with postage, collection of the
completed questionnaires as well as distribution among the parties. Third, and perhaps the most
important, is to have opposing counsel agree to the use of a questionnaire and its contents.
Judges are more amenable to the use of supplemental juror questionnaires when counsel for both
sides agree to its use and the instrument focuses on relevant information.
Formatting & Content

The questionnaire should be written in a manner that is easy to understand, incorporates uniform
response alternatives as much as possible, keeps an entire question on one page and can be
utilized quickly and efficiently (If you only have an hour to review 80 questionnaires, do not
bother with a 10 page instrument). The questionnaire should follow a logical order, such as
general background and demographics (gender, age, education, employment), relevant
experience, and relevant attitudes and opinions. Also, in the event the case has received
significant pre-trial publicity it is best to have a brief statement of the case as a preface to the
questionnaire and allow prospective jurors to self-identify opinions they have regarding the
subject litigation (see accompanying sample questionnaire).
Perhaps the most important aspect in developing a supplemental juror questionnaire is to tailor it
properly to the case at hand. Boilerplate questionnaires will not provide the proper information to
counsel and do not fully utilize the effectiveness of this method of data collection. Your last
construction case is not necessarily the same as the next one questionnaires should always be
tailor made for the case at hand. Finally, it is important to recognize that these questionnaires are
supplemental; they by no means replace or serve as a substitute for oral questioning and are
designed to facilitate the subsequent voir dire process. Think of supplemental questionnaires as
the best way to reveal potential red flag jurors (bad jurors) and as preparation for a cause
challenge.
—

Making Sense of the Data & Applying It
How the data may be used for jury selection depends to a large extent on how much time is
available prior to voir dire questioning. Most favorably, counsel would have at least a day to
review the data and study it thoroughly. To allow for the most objective analysis, entering the
questionnaire data into a spreadsheet allows a very complete and thorough analysis by
aggregating data, viewing various factors in detail, red-flagging jurors, etc. As an example, the
following table is a redacted example of a “cheat sheet” used in a construction matter. These
data are condensed from a larger jury profile spreadsheet for use in court.
Rating, or scoring prospective jurors, is accomplished by AJC in the context of a 5-point scale
where a “3” is neutral and the assigned value for all prospective jurors prior to learning anything
about them. A juror rating of”l” is a high priority strike, while a prospective juror rated “2” is
believed to be favorable to the opposing party. Jurors rated 4-5 are favorable with a “5” being a
“dream juror” for your team.
This method can be used in court, “on the fly,” as a means for prioritizing strikes and keeping
track of unfavorable prospective jurors on profile or cheat sheets. It is most effectively used in
the context of gathering information in advance from supplemental juror questionnaires, as
shown in the spreadsheet that follows. While identifying favorable jurors is important, attention
is best spent on the identification of unfavorable jurors in order to determine strike priority and
strategize cause challenges. What makes a prospective juror a “1”? Typically it would be an
amalgam of juror attitudes and experiences that are adverse to your client. The degree of a juror
being viewed as unfavorable is exacerbated by his likelihood of being a leader. Job #1 during
jury selection is to assure that a “1” who presents as a potential leader does not get seated on the
jury.
Name

Age

phillip
xx

66, married

Occup/ Emp
retired machine
operator.
Worked in
construction,
member
machinist &
woodworker
unions.

Educ/Exp
experience in
construction,
drafting/design,
engineering, labor
unions. Someone
close in
architecture. Ins.
real estate,
ROOFING, TILT
UP CONCRETE
BLDG. isryr civ
engi @ UCONN.
Woodworking
(construction and
cabinetry)

Issues

Impressions

Q7 several friends
-

lawyers. Q12 fmr crim
juror. Q14 complained re
housing disc, job disc,
unrefunded air travel. Q15
USAF 65-69. Q17
CONTRACTOR
DAMAGE TO MY
PROPERTY. Q 18
maintain prop ‘yes, all of
above” Q19SNOWFALL RIPPED
OFF GUTTERS. Q20
Passes [PLj going to &
from work. Q24 member
of movie crew interviewed
-

-

-

-

-

-

-

judge matarazzos husband
for making of guilty except
for insanity (follow up to
one flew over the cuckoos
nest)

Older guy with
relevant work
experience;
former military.
Need to hear
about damage
by contractor
weather damage
to gutters.
Have him talk
aboutroof
maint & roof
knowledge

Score
4

_______

kerry xx

42, single

__________

electrician, [xx]
electric. Works
in construction,
an IBEW
member.

2

___________

exp in
construction,
labor unions. Dad
in real estate.
Tech school &
coll
(sociology/hist)

_________

Q7 bro in law & friend
-

lawyer. Q12 fmr crim
juror Ql3 dad sued GM;
sister sued [xx]
construction. Q14
complained about a lot of
boots purchased Q18
home maint: installed
windows, exhaust fans,
french doors, gutters, back
deck and lots landscaping
& gardening. Q24 MY
SISTER HAS LUNG
DAMAGE DO TO MOLD
FROM FAULTY
CONSTRUCTION IN
HER HOME. I HAVE A
DISTRUST OF LARGE
CONSTRUCTION
FIRMS. I PERSONALLY
WITNESS CODE
VIOLATIONS EVERY
DAY AT WORK.
-

-

-

-

Lets get him on
cause distrusts
large
construction
companies;
witnesses code
viol everyday.
Angry guy. Sis
sued [xx]
construction
-

-

In determining which jurors have the highest priority for strikes, it is best that members of the
trial team review the data alone, form opinions relative to strikes, and then convene as a group to
share opinions. Identifying jurors separately avoids the hazards associated with “groupthink,” a
strong psychological drive for consensus within insular, cohesive decision-making groups such
that disagreement is suppressed and the efficacy of group decision-making becomes more
. You need ranging opinions, not “yes men.”
4
limited’
Supplemental juror questionnaires are an invaluable source of information to be used in
increasing the effectiveness and thoroughness ofjury selection. If this method of collecting
information is used, it is important to make the best use of such an opportunity and develop a
questionnaire that is well designed and assesses the issues that are most important to the trial
team. This involves identification of the main issues of interest, providing the Court with a
questionnaire in a manner that is not overly burdensome and does not provide easy reasons to
discount its use, provides information that will be used to identify mainly those jurors that are the
least favorable, and examining the information in a detailed and objective manner.
The Latest and Greatest

—

Internet Background Research

Jurors tell us everything we need to know during voir dire and in questionnaires, right? Probably
not. On average, we engage them in court for maybe an hour to at most a full day. If we are
lucky, there might be a supplemental juror questionnaire to help guide cause and peremptory
strikes.

Janis, I. L. (1971). ‘Groupthink”. Psychology Today, 5 (6) 43—46, 74—76.

More informed decisions regarding strikes could be made if we have more information. Would
it help to know that the silent juror, #12, is a social activist? Or that another has a lien placed on
his property by his HOA? The majority of prospective jurors have some presence on the
Internet, whether via social networking or material found via publicly available information.
Nielsen Research reveals that 74% of adult Americans use the Internet regularly. Pew Online
Research found that over the past year social networking among those aged 50 and older has
doubled.
Why should you care about jurors’ Internet presence and Online Social Networking? Sociologist
Erving Goffman studied self-presentation, the varied “selves” of a person. Adopting a
dramaturgical approach he viewed the self as front stage and back stage behavior. He would tell
us that the person we see in court, the prospective juror, displays his front stage self, his best foot
forward, when he interacts with others. The back stage self is the person when he is “himself,”
the person at home and in comfortable surroundings. Your goal is to best determine who a
prospective juror is, the front stage self, and to identify potential bias or prejudice. Online social
network profiles provide some insight into this.
But, is the online persona of a prospective juror valid? Does it accurately portray who the person
really is? Social science research suggests online personas via Facebook are, indeed, accurate
“snapshots” of a person. They are not merely constructions of a person’s ideal self. Rather than
portraying a person’s “ideal self,” the person that an individual might wish they were, research
demonstrates that social network profiles are accurate portrayals of an individual’s actual self.
Your case is important to you and your client. Conducting online research via social networking
and/or “Googling” prospective jurors can be time consuming, but there is a lot of “low hanging
fruit” to be had from the investment of several hours online. Dedicating approximately five
minutes of online research per prospective juror can yield a wealth of information and reveal
information that otherwise would not be learned in a supplemental questionnaire or during voir
dire questioning. The “How to” of juror Internet background research is a subject for another
discussion. Nevertheless, simple “Googling” and review of Facebook and Linkedin profiles is
worth the effort.
Conclusion
Your next trial is fast approaching and you are busy with motions in limine, conference calls
with the client, meetings with experts, and perhaps your opening statement. Constructing a
thorough approach to jury selection need not be burdensome, but should include:
•

Identifying pre-trial, with the trial team, the key issues to discuss/learn about as
part of jury selection;

•

Dispelling “old school” notions of good and bad jurors (stereotypes);

•

Recognizing the importance of prospective jurors’ life experiences and case
relevant attitudes and opinions;

•

Use of a supplemental juror questionnaire, and;

•

Going the extra mile and conducting online juror background searches
and after a jury is seated.

—
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IN THE UNITED STATES DISTRICT COURT
FOR THE xxx DISTRICT
(xxx DIVISION)
XXXXX,

CASE NO. xyz

Plaintiffs,
V.

DEFENDANT CORPORATION
MOTION TO SUBMIT A JUROR
QUESTIONNAIRE

XXXXX,
Defendant.

COMES NOW the Defendant, a xxx corporation, (“Defendant”), by and through
undersigned counsel, and respectfully moves this Court, pursuant to Rule 47 of the
Federal Rules of Civil Procedure, Local Rule 47.1, and the Defendant’s Sixth
Amendment right to a trial by a fair and impartial jury, to permit the use of a written
questionnaire to assess best jurors’ attitudes and opinions on the facts and circumstances
of this matter and facilitate the effectiveness of the jury selection process, and in support
thereof states as follows:
1.

While the use of a supplemental juror questionnaire is clearly within the

discretion of the Court, the use of such questionnaires, as well as media attention to civil
litigation, has increased significantly over the past 10 years’. In this case, the Defendant
(and Plaintiff) is entitled to inquire into the following:

‘Bornstein, B. H., Whisenhut, B. L., Nemeth, R. J. & Dunaway, D. L. (2002). Pretrial Publicity and Civil Cases: A
Two-Way Street? Law and Human Behavior, 26(1), 3-17.

1)

in light of extensive media coverage, the extent of pre-existing
knowledge of this litigation, and potential bias regarding this case;

2)

general demographic information including age, occupation and
education;

3)

relevant attitudes and life experiences;

There has been a steady stream of media coverage of this matter in newspapers, Internet
and television. Supplemental Jury Questionnaires are frequently utilized to assist Trial
Courts in seating qualified juries in cases of this type, particularly those involving pre
trial publicity (e.g., United States v. Stewart, 433 F.3d 272, 303 (2d Cir.2006) noting use
of jury questionnaires involving pre-trial publicity). Counsel for both parties must be free
to inquire about issues without the risk that what one juror says he/she read, heard, or
believes, will taint other jurors who have not heard or read the same thing. The use of a
supplemental juror questionnaire can effectively and efficiently identify prospective
jurors whose opinions may be biased or identify relationships that should be examined
for potential bias.
2.

While the use of a juror questionnaire can effectively identify sources of

potential bias resulting from greater candor by prospective jurors, its use will also prevent
prospective jurors from learning “correct” answers to voir dire questions, and from
masking or conforming their expressed opinions and beliefs to appear socially acceptable
among fellow jurors
2

.
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Marshall, L. L. & Smith, A. (1986). The effects of demand characteristics, evaluation anxiety, and expectancy on
juror honesty during voir dire. The Journal of Psvcholov, 120(3), 205-2 17.
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3.

Defendants also request that those prospective jurors who state that either

they, persons in their family, or persons they are close to, indicate responses that might be
potentially prejudicial be questioned about these issues out of the hearing of the panel of
prospective jurors. Individual sequestered voir dire, or sidebar, on this subject would
avoid tainting the venire.
4.

The supplemental questionnaire would also increase the efficiency of the

voir dire process. The questionnaire will cover varied basic demographic information,
which would otherwise be part of the oral voir dire

—

information about prior jury

experience, employment, education, etc. By requiring prospective jurors to fill out a
questionnaire before they arrive for jury selection, the Court and counsel can secure a
wealth of information without the time expenditure and problems found with group
questioning. A jury questionnaire can streamline the process by omitting repetitive
questions and focusing oral voir dire on follow-up questions, based on responses to the
questionnaire. This is consistent with Standard 7(a) of the ABA Standards Relating to
Juror Use and Management, which advises that such information be made available to the
attorneys for the parties prior to the commencement of the voir dire process.
5.

Defendant volunteers to do the necessary photocopying and distribution of

the completed questionnaires to the attorneys for Plaintiffs, if the Court wishes. This will
minimize the expense and burden on the Court’s personnel.
6.

For these reasons, Defendant requests that this Motion be granted and

respectfully moves this Court for its order directing:

3

a.

That the written supplemental juror questionnaire be mailed in advance to
prospective jurors in this case and returned at least five (5) business days
prior to jury selection. The questionnaires can be copied and reviewed by
the attorneys before oral questioning begins. Our office offers to have
copies made for opposing counsel and ourselves, with the original returned
to the Court.

b.

As indicated earlier, prospective jurors would be questioned out of the
hearing of the panel of other prospective jurors if their questionnaires
indicate that they have special knowledge about this case or know anyone
who is involved, or have a friend or person close to them who is connected
to the case, or if they themselves or a friend or person close to them have
had an experience similar to that contained in this case.

c.

That the information contained in the supplemental questionnaires
concerning the prospective jurors’ attitudes shall not be disclosed to any
person other than the attorneys for the parties, their staff and the parties
themselves.
CONCLUSION

This case presents an array of issues that threaten the ability of counsel to identify
potential sources of bias and prejudice, as well as the possibility of tainting other jurors.
For the reasons set forth above, the Court is respectfully urged to allow the use of a
supplemental juror questionnaire.
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Introduction
“Social media” – which Miriam-Webster defines as “forms of electronic communication
(as websites for social networking and microblogging) through which users create online
communities to share information, ideas, personal messages and other content (as videos)” – has
transformed and will continue to transform the practice of law. Social media offers attorneys
previously unimaginable outlets and resources for marketing, client development, collaboration,
witness and juror research and litigation and trial strategies. Like any powerful tool, however,
social media must be used carefully and with a full appreciation of its concomitant risks and
dangers. Social media is an ethical and legal minefield for unwary attorneys, clients, judges and
jurors.
This paper reviews some of the issues currently confronting attorneys as they navigate
these largely uncharted waters. We first consider the guidance currently offered by the Model
Rules of Professional Conduct. While the Model Rules do not (and could not) anticipate all of
the questions and challenges posed by the use of social media, we submit that they remain the
touchstone governing an attorney’s conduct – in the real or virtual world.
.
We next examine the most practical use of social media by trial attorneys – jury research.
A juror’s social media profile can offer invaluable information and insights into potential
prejudices and bias, and a trial attorney would be remiss in not taking advantage of such
resources – before, during and after voir dire. Indeed, some decisions suggest an attorney is
required to conduct juror research through social media. That said, trial attorneys should remain
alert to ethical and privacy considerations, as well as any local rules or restrictions on such
activities. Social media research is moreover an addition to and not substitute for a trial
attorney’s eyes, ears and “gut” as respects prospective and sitting jurors. Given the voluminous
information available, trial attorneys must also be careful not to allow the chaff to obscure the
wheat. Not everything a juror writes, tweets or posts online is significant to the matter at hand.
We conclude with a review of the issues presented by jurors’ use and misuse of social
media. Jurors who have access to social media and mobile devices are posting, “tweeting” and
otherwise communicating their thoughts regarding proceedings, parties, attorneys and judges
before, during and after trial. Jurors have also “friended” litigants and counsel. Such
communications and conduct are indisputably inappropriate, but what remedies and punishments
should be imposed? We submit that a combination of clear and repeated directives from the
Court, lack of access to devices during proceedings, and meaningful sanctions, including
criminal contempt, offer the best way to ensure a fair trial in the age of social media.
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I.
Social Media and the Model Rules of Professional Conduct
More than 1 billion people actively use Facebook.1 Four hundred million tweets are
broadcast over Twitter daily.2 Combine those numbers with the 175 million people who have
connected over LinkedIn,3 and social media has now reached pandemic status. In fact, some
reports have estimated that as many as 65% of online adults use at least one form of social
media.4
With these numbers, it is likely that most people you come in contact with on a daily
basis are plugged into social media. Lawyers, themselves, are showing interest in social
networking. According to the American Bar Association, as of 2010, 56 percent of lawyers now
maintain at least some virtual presence in social media. As more lawyers use social media, they
are connected more than ever before not only to other lawyers, but also potential clients,
witnesses, and jurors. Those connections, if not handled appropriately, could lead to ethical
violations for the unwary.
The ABA Model Rules of Professional Conduct were originally adopted by the ABA
House of Delegates in 1983 – three decades before Facebook was born. As such, the Model
Rules are not fully equipped, on their face, to deal with the legal challenges of the technological
world. While the Model Rules underwent a revision in 2002, social media remained but a
glimmer of what it has become today. In response to the prevalence of social media, the ABA
Commission on Ethics 20/20 released a draft proposal in 2011 to clarify the Model Rules.5 That
proposal is not expected to be deliberated by the House of Delegates until its 2012 annual
meeting. However, all is not lost with the Model Rules. Just as religious texts are not discarded
because their authors were never faced with 21st century challenges, many of the Model Rules
remain relevant and applicable to legal practice in the social media era.

1

Zuckerburg, Mark, One Billion People on Facebook (Oct. 4, 2012), at http://newsroom.fb.com/News/One-BillionPeople-on-Facebook-1c9.aspx (last viewed on October 22, 2012).
2

D’Orazio, Dante, Twitter Breaks 400 million tweet-per-day barrier, sees increasing mobile revenue, (June 6,
2012), at http://www.theverge.com/2012/6/6/3069424/twitter-400-million-total-daily-tweets (last viewed on October
22, 2012).

3

Horton, Chris, Insight into the Emerging Taxonomy of Social Media, (Aug. 10, 2012), at
http://www.business2community.com/social-media/insight-into-the-emerging-taxonomy-of-social-media-0247753
(last viewed on October 22, 2012).
4

Madden, Mary, 65% of online adults use social networking sites, (Aug. 26, 2011), at http://pewinternet.org/
Reports/2011/Social-Networking-Sites.aspx (last viewed on October 22, 2012).
5

Goodnow, Jannis, ABA Commission Proposes Guidance on Using New Technology in Marketing, (Aug. 24, 2011),
at http://apps.americanbar.org/litigation/litigationnews/top_stories/082411-ethics-technology-marketing-modelrules.html (last viewed on October 23, 2012).
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A.

Ethical Implications of Using Social Media

Lawyers use social media in a myriad of ways - personal Facebook pages devoted to
family and friends, legal blogs reporting on developments in the law or professional successes,
internet searches on parties and witnesses, to name a few. Regardless of whether the activity
appears to be “personal” or is business-related, lawyers must keep the Model Rules in mind
when navigating across social media platforms.
i.

The Duty of Confidentiality – Model Rule 1.6

Tweets, Facebook status updates, and blog posts give attorneys free reign to publish
information visible to anyone logged onto the internet. For some lawyers, social media becomes
a platform to speak their profession. Unfortunately, sometimes those casual legal posts include
case-related information. Model Rule 1.6(a)6 prohibits lawyers from revealing information
“relating to the representation of a client” unless the disclosure is otherwise permitted by the
rule. Not surprisingly, publishing case information on a social media site is not among those
listed exceptions. Accordingly, lawyers that choose to do so run the risk of violating Rule 1.6.
ii.

Legal Advertising and Solicitation – Model Rules 7.1, 7.2, 7.3

It may seem fairly obvious that publishing specific details about a case runs afoul of the
ethical rules. Posting other legal-related information through social media, however, may not be
so clear. Social media can, and often does, implicate rules governing advertising and
solicitation. Unfortunately, there are a lot of gray areas when deciphering whether particular
communications trigger the Model Rules. For example, is a LinkedIn invitation that links to a
lawyer’s website an advertisement subject to regulation?7 What about tweets and Facebook
posts themselves? Is a tweet boasting of one’s successful resolution of a case an advertisement
of the lawyer’s services?
Despite the blurred lines created by social media, the Commission on Ethics 20/20 has
not recommended any changes to the rules on advertising and solicitation to address these
questions.8 According to the Commission, there apparently is no need. As the Commission
explained:
Though the Model Rules were written before these technologies had been
invented, their prohibition of false and misleading communications apply just as

6

Unless otherwise noted, all rules cited are those of the Model Rules of Professional Conduct.

7

See Lackey, Jr., Michael and Joseph P. Minta, Lawyers and Social Media: The Legal Ethics of Tweeting,
Facebooking and Blogging, 28 Touro L. Rev. 149, 158 (2012).

8

See Memorandum from the ABA Comm’n of Ethics 20/20 on Client Confidentiality and Lawyers’ Use of Tech.,
(Sept. 20, 2010).
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well to online advertising and other forms of electronic communications that are
used to attract new clients today.9
In other words, the use of social media is subject to the same Model Rules regarding advertising
and solicitation as more traditional communications.
According to Rule 7.2(a), lawyers may advertise their services through written, recorded
or electronic communication, including public media. Accordingly, as a baseline matter,
advertising through social media appears to be generally permissible. If all advertisements must
abide by the same rules, however, doing so through social media may at times be difficult. For
example, the Model Rules also state in Rule 7.2(c) that the name and office address of at least
one lawyer in the firm should be included with every communication. If tweets and status
updates are in fact considered advertisements, then they too must abide by the provisions of
7.2(c). This is unwieldy given the 140-character limit for tweets.
Rule 7.1 also indicates that lawyers must not communicate false and misleading
information. The rule further states that a communication is false and misleading if it omits
some necessary fact needed to make the statement, as a whole, not misleading. Again, painting a
complete picture is difficult to do with a 140-character limit “tweet.” Even if full information is
provided, lawyers may nevertheless run into ethical problems. For example, a lawyer may post
on his Facebook page, “Successfully fought the insurance company and resolved another claim
for my client.” The statement may be accurate to the extent that a settlement was achieved. The
lawyer, however, may have neglected to mention that the settlement was for an amount equal to
that offered to his client by the insurer pre-suit. By omitting this information, the reader may
conclude that a settlement was reached which would have been otherwise unobtainable without
the lawyer’s services. This kind of oversight is the focus of Rule 7.1.
Notwithstanding these limitations, attorneys may interact with prospective clients via
social media. Rule 7.3, which governs the solicitation of clients, prohibits real-time electronic
solicitation with a prospective client. The Ethics Committee of the Philadelphia Bar Association,
however, recently opined that social media contact with prospective clients may not violate the
rule because a “recipient can readily and summarily decline to participate in the
communication.”10 The Committee provided some insight on Rule 7.3:
The purpose behind this Rule is to prohibit what is referred to as “direct
solicitation” because of the concern about an inherent potential for abuse where a
non-lawyer is engaged by a trained advocate in a direct, interpersonal encounter
and, potentially feeling overwhelmed and not able to fully evaluate all the
available alternatives before immediately retaining the offending lawyer, feels
pressured to engage the lawyer.11

9

Press Release, ABA, ABA Comm’n on Ethics 20/20 Recommends No New Restrictions to Lawyer Adver., (June
19, 2011).

10

Philadelphia Bar Ass’n Prof’l Guidance Comm., Formal Op. 2010-6 (June 2010).

11

Id. at 2.
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While these interactions may not be prohibited under Rule 7.3, lawyers must follow the
parameters of the advertising rules as discussed above.
iii.

Attorney-Client Relationships – Model Rules 1.7, 1.18

A social media presence can invite greater interaction with the public. A reader currently
can comment on a lawyer’s page or post a message on her Facebook page, thus triggering a
dialogue between the reader and the lawyer. If a reader communicates with the lawyer over
social media regarding a legal issue, an attorney-client relationship may be created along with a
hotbed of potential ethical issues.
As an initial matter, Rule 1.7 necessitates that potential clients are screened to prevent
any potential conflicts of interest. Dialogues via social media rarely undergo this process.
Furthermore, Rule 1.18(b) requires that, even if no attorney-client relationship is formed, any
information learned by the attorney must be kept confidential. Once an attorney engages in a
dialogue over a social media forum, the information is no longer confidential.
An interesting example is presented with the increasingly popular use of Second Life, an
online virtual world. Through Second Life, lawyers can create “avatars” and set up virtual law
offices to interact the other residents of the online community. One intellectual property attorney
who opened a Second Life office reportedly billed $20,000 in legal fees as a result of clients
acquired through the program.12 Obviously, this type of client interaction touches on a number
of advertising and solicitation rules as well, including whether the use of an avatar is deceptive,
like the use of an actor in a commercial in the absence of a disclaimer.13 As is required in a
traditional attorney-client relationship, there must be a system for checking potential conflicts in
a virtual office as well. In the case of virtual worlds, conflicts would need to be checked with
both the avatar and real world names of the resident – a scenario the House of Delegates could
not have dreamed of back in 1983.
B.

Ethical Implications of the Use of Social Media to Conduct Discovery

Once litigation is underway, social media presents unprecedented opportunities for
informal discovery. Never before has so much information about clients, opposing parties, and
witnesses been accessible online. With so much information available, lawyers are missing out
on a golden opportunity if they do not at least explore social media. An ethical conundrum
arises, however, with the manner in which attorneys obtain such information.
i.

The Duty of Competence – Model Rule 1.1

While the number of lawyers using social media continues to rise, many still refuse to
access the wealth of available information. Pursuant to Rule 1.1, lawyers are required to provide
12

Silverberg, Jeffrey I., Hanging Out Your Virtual Shingle: A Look at How South Carolina’s Ethics Rules
Concerning Attorney Communications, Advertising, and Solicitation Apply to Virtual Worlds, 62 S.C. L. Rev. 715,
722 (Sumer 2011).
13

See id. at 727. See also N.C. State Bar, Ethics Op. RPC 164 (1993).
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competent representation to their clients. Competent representation requires the “legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”
Comment 8 to Rule 1.1 instructs lawyers that in order to maintain the requisite knowledge and
skill, they should “keep abreast of changes in the law and its practice, including the benefits and
risks associated with relevant technology . . . .” Even though lawyers have provided competent
representation to their clients for hundreds of years prior to the first tweet or Facebook status
update, the world has changed. With a few clicks of a mouse, lawyers can now find out
background information of a witness or, in some cases, the current activities of a personal injury
plaintiff. It is arguable that Rule 1.1 requires lawyers to at least recognize the benefits and risks
of this new technology in order to provide the most competent representation to their clients.
ii.

The Duty of Diligence – Model Rule 1.3

Even though an appreciation of the information accessible through social media may be
sufficient to satisfy Rule 1.1, familiarity alone may not be enough to satisfy other standards
found in the Model Rules. Rule 1.3 requires that lawyers act with reasonable diligence in
representing their clients. Comment 1 of Rule 1.3 states that lawyers should take whatever
lawful and ethical measures to vindicate a client’s cause and should act with “zeal and advocacy
upon the client’s behalf.” Zealous advocacy may mean viewing an opposing party’s public
Facebook profile if doing so could lead to evidence refuting the party’s claims.
Interestingly, however, Comment 1 of Rule 1.3 also states that a lawyer is not required to
press for every advantage that may be realized for a client. As such, if the lawyer finds that
social media research presents an ethical conundrum in the absence of more specific guidance
from the Model Rules, then Comment 1 may serve as a lifeline.
iii.

The Scope of Permissible Discovery

Much of the information on social media is available to the general public and is freely
accessed through a basic internet search. The discovery of such information usually does not
result in ethical violations primarily because users can have no expectation of privacy regarding
information made available to the public.14 Guidance has been provided by the New York State
Bar Association Committee on Professional Ethics:
A lawyer who represents a client in a pending litigation, and who has access to the
Facebook and MySpace network used by another party in litigation, may access
and review the public social networking pages of that party to search for potential
impeachment material.15
Therefore, it appears that information posted on the public pages of social networking sites is fair
game and may be discovered without placing the lawyers who access it in ethical peril.

14

See Comisky, Hope A. and William M. Taylor, Don’t be a Twit: Avoiding the Ethical Pitfalls Facing Lawyers
Utilizing Social Media in Three Important Arenas, 20 Temp. Pol. & Civ. Rts. L. Rev. 297, 302 (Spring 2011) (citing
Romano v. Steelcase, 907 N.Y.S.2d 650 (N.Y. Sup. Ct. 2010)).
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a.

Represented Parties – Model Rules 4.1, 4.2, 4.3, 5.3, 8.4

On the other hand, some information is not readily accessible to the general public.
Users can employ certain “privacy” settings which allow their posted information to be viewable
only by the people they choose. As such, a lawyer would have to take some affirmative step(s)
to gain access to this information such as becoming a Facebook “friend” or a Twitter “follower.”
Doing so likely runs afoul of the Model Rules.
Pursuant to Rule 4.2, lawyers are prohibited from communicating with represented
parties without consent of the other lawyer or by court order. Accordingly, requesting
permission from a represented party to access his or her non-public information is a violation of
Rule 4.2. Comment 3 also indicates that Rule 4.2 applies even if the communication is initiated
by the represented party. Therefore, attorneys are also prohibited from accepting a friend request
from a represented party.
In addition, lawyers must avoid “pretexting” to uncover evidence. Pretexting is where
the lawyer, or the lawyer’s agent, conceals his or her identity to obtain information. 16 Pretexting
implicates Rule 4.1 - prohibiting false statements of material fact; Rule 4.3 - prohibiting
misleading statements to third parties; and Rule 8.4 - prohibiting lawyers from engaging in
dishonest, fraudulent, or deceitful conduct. Moreover, in cases involving the actions of the
lawyer’s agent, Rule 8.4 expressly prohibits lawyers from attempting to violate the Rules of
Professional Conduct through the acts of another or by engaging in deceit or misrepresentations.
Under Rule 5.3, lawyers are responsible for the conduct of a non-lawyer employed, retained by,
or associated with the lawyer. If it is unethical for the lawyer himself to “friend” a represented
party, it is also unethical for the lawyer to encourage another person to do so on his behalf.
For example, two New Jersey lawyers were recently charged with violating Rules 4.2,
5.3, and 8.4 after their paralegal allegedly “friended” a personal injury plaintiff. 17 The alleged
violation was discovered after the lawyers asked very specific questions about the plaintiff’s
conduct during his deposition. Thereafter, the lawyers amended their discovery responses with
the information they had obtained via Facebook. The lawyers are contesting the charges,
claiming that while they directed the paralegal to conduct basic Internet research, they did not
authorize her to friend the plaintiff.18 The matter is set to be heard by the New Jersey Office of
Attorney Ethics in the Fall of 2012.
b.

Unrepresented Persons – Model Rule 4.3

The Model Rules may not require the same constraints with respect to unrepresented
individuals. Rule 4.3 states that “[i]n dealing with a person who is not represented by counsel, a
16

Clemency, Allison, “Friending,” “Following,” and “Digging” Up Evidentiary Dirt: The Ethical Implications of
Investigating Information on Social Media Websites, 43 Ariz. St. L.J. 1021, at 1036 (Fall 2011).
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November 5, 2012).
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lawyer shall not state or imply that the lawyer is disinterested.” Several state ethics committees,
however, have determined that this rule has little to do with social media and is not implicated
when a lawyer or a third-party attempts to “friend” an unrepresented person.19 Nonetheless, to
avoid violating other ethical rules involving deceit and dishonesty (such as Rules 4.1, 5.3 and
8.4), lawyers should avoid pretexting, even when the party is unrepresented.
iv.

The Duty to Preserve Evidence

Just as social media provides a wealth of information regarding opposing parties, it
likewise provides information regarding a lawyer’s own client. Many lawyers will investigate
their own client’s social networking sites and, unfortunately, discover potentially harmful
information. Upon making this discovery, the first reaction may be to instruct the client to
modify or delete the harmful information. Doing so, however, may result in professional
misconduct because Rule 3.4(a) prohibits the altering or destruction of evidence. Lawyers have
an ethical duty to preserve electronically stored information, including social-networking
profiles.20 Instructing a client to delete his or her profile may be deemed spoliation of evidence
which could result in sanctions against the lawyer. The more prudent response is to instruct the
client to enhance his or her privacy settings, such as setting the profile page to “private,” to
prevent direct access to the information.
C.

Ethical Implications of Using Social Media to Contact Judges and Attorneys

Whether it is with a high school classmate or another member of the local bar, social
media presents valuable networking opportunities. Social media contact with other attorneys and
judges, however, still demands the same level of civility and candor as in-person contact or other
written communications.
i.

Civility

In the Preamble to the Model Rules, lawyers are instructed to maintain a “professional,
courteous and civil attitude toward all persons involved in the legal system.” Moreover, Rule
3.5(d) prohibits a lawyer from engaging in conduct “intended to disrupt a tribunal or engage in
undignified or discourteous conduct that is degrading to a tribunal.” Unfortunately, when
shielded by the screen of a computer, lawyers may lose sight of these provisions. For example, a
Florida attorney called a judge an “evil, unfair witch” in a blog post. 21 That attorney, not
surprisingly, was reprimanded by the court.22

19

See Philadelphia Bar Ass’n Prof’l Guidance Comm., Op. 2009-02, supra note 48, at 4 n.1 (“[T]he Committee does
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Not only should lawyers be careful about what they post, but they need to be aware of
how their post may be used by others. For example, a few days prior to a Monday morning
mediation, one South Carolina lawyer posted his plans to celebrate his 50th birthday over the
weekend.23 At mediation, opposing counsel posted the lawyer’s Facebook page as part of his
opening statement and suggested that the lawyer failed to take the case seriously because he was
celebrating instead of preparing for mediation. Opposing counsel neglected to mention that the
lawyer’s senior associate was actually handling the case, and had been for many months, under
the lawyer’s close supervision. Needless to say, the case did not settle at mediation.
ii.

Ex Parte Communication – Model Rule 3.5

Rule 3.5 prohibits lawyers from seeking to “influence a judge, juror, or prospective juror
or other official.” In the era of social networking, the likelihood that an attorney has an online
relationship with a judge is high. Recognizing the problems this may pose for judges and
attorneys alike, some jurisdictions have gone so far as to ban judges from becoming Facebook
friends with lawyers who appear before them.24 Other jurisdictions, however, permit judges to
engage in social networking to promote the public’s understanding of the judiciary. 25 Even in
jurisdictions where such connections are allowed, lawyers should avoid engaging in any conduct
seeking to influence the judge.
D.

Professional Misconduct: Lawyers Behaving Badly

As we continue down the social media path, the cases of lawyers misusing social media
are on the rise. In many instances, lawyers have engaged in inadvertent misuse of social media.
In other situations, the involved lawyers have acted intentionally. All of these instances provide
teachable moments.
i.

The Gilligan’s Island Trial From Hell

In Florida, Assistant State Prosecutor Brandon White recounted a “trial from hell” on his
Facebook page to the theme song from Gilligan’s Island.26 The jury, however, had not yet
returned its verdict when the parody was posted. As such, White potentially could have run
afoul of Rule 3.6(a) which prohibits lawyers from making extrajudicial statements that could
“materially prejudice” a legal proceeding. Fortunately for White, the jury had finished
deliberating so there was little risk that the parody would “materially prejudice” the outcome of

22
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the case.27 White was not sanctioned for his conduct, but his boss, Chief Assistant State
Attorney Tom Bakkedahl, is using the post as a “training moment” for other lawyers in the
state’s attorney’s office.28
ii.

Facebook in Texas: Use at Your Own Risk

Judge Susan Criss is a surveyor of the Facebook pages of those who appear in her Texas
court.29 In one instance, a lawyer requested a continuance due to the death of her father. Judge
Criss subsequently checked the lawyer’s Facebook page only to discover that she had engaged in
a week of drinking and partying after making the request. When the lawyer appeared before
Judge Criss, she told a completely different story. Unsurprisingly, her motion for a continuance
was denied.
In addition, another lawyer was caught complaining on Facebook about having Judge
Criss hear her motion.30 When Judge Criss discovered the account, she engaged in some
“friendly” banter with the attorney over the social networking site.
While neither attorney was subject to sanctions, these examples show how a lawyer’s
conduct can negatively affect the outcome of the case.
iii.

Appealing Through Social Media is Not Recommended

In Office of Disciplinary Counsel v. Wrona, a Pennsylvania attorney was disbarred for
making false accusations against a judge and engaging in conduct prejudicial to the
administration of justice.31 The judge found the attorney’s client in contempt for failure to pay
child support, in what was the attorney’s first case in court as primary counsel. Following a
number of unsuccessful appeals and motions alleging that statements had been omitted from the
official transcript, the attorney engaged in a media campaign against the judge and the judicial
system. In a letter to the editor published in the local paper, the attorney accused the court of
“systematically depriv[ing] litigants of due process” and “harbor[ing] criminal misconduct in
order to prevent successful appeals.”32 Thereafter, he posted a “press release” on an internet
website accusing the judge of “criminal alteration of recorded court proceedings” and of
“subornation of perjury.”33 In addition, he wrote a letter to the Attorney General’s office
27
28
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comparing the judge’s behavior to priests who molested young boys and bishops who covered up
the complaints.34
The Court determined that the attorney acted recklessly without any reasonable factual
basis in making his statements. In doing so, the court held that he had engaged in professional
misconduct in violation of numerous ethical rules, including Rules 3.3(a)(1), 8.2(b), 8.4(a),
8.4(c), and 8.4(d).
iv.

Caution When Emailing Witnesses (Then Blogging About It)

In Minnesota, an attorney was suspended from the practice of law following a series of
internet-based ethical violations.35 First, the attorney sent an email to a witness in another
lawyer’s disciplinary matter instructing the witness not to cooperate. Thereafter, he made a
number of misleading statements about the event on his firm’s website, both before and after his
suspension from the practice of law. As a result, he was suspended from practice for at least 30
months and ordered to pay $900 in costs.
v.

Cautionary Tale of Blogging About One’s Clients

Kristine Peshek, a former Illinois public defender, was brought before the disciplinary
commission due to postings on her personal blog.36 Peshek penned a blog called “The Bardd
[sic] Before the Bar – Irreverant [sic] Adventures in Life, Law, and Indigent Defense,” which
chronicled her work in the public defender’s office. In her blog posts, she identified her clients
and revealed confidential information about them.
One particular post was exceptionally harmful. Peshek recalled a conversation with a
client following her sentencing. The client asked Peshek if she could go back to tell that judge
she was on Methadone, contrary to her earlier testimony. Peshek’s response:
Huh? You want to go back and tell the judge that you lied to him. You lied to the
pre-sentence investigator, you lied to me? And you expect what to happen if you
do this? I’ll tell you what would happen; the sentence just pronounced would be
immediately vacated and you’d go to prison, that’s what would happen.
Aside from speaking directly about the case, Peshek also appears to have been complicit with her
client’s fraud. Peshek was suspended 60 days for violating Rules 1.2, 1.6, 3.2, and 8.4.37
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II.
Spokeo, Facebook, Twitter and Juror “Deselection”
Social Media At Trial From Voir Dire through Deliberations
With a billion Facebook users, hundreds of millions of Twitter postings daily, and a
Google query of any adult likely to produce at least a few search engine “hits,” it was only a
matter of time before social media and the internet made their presence felt in the jury selection
process in American courtrooms. Indeed, the wealth of data available on line has allowed
lawyers the opportunity to screen prospective jurors and also tailor the presentation of their cases
to jurors’ biases and preferences. As one trial lawyer stated in a 2011 interview: "Let's say you
have a case involving an emergency room—you're suing a hospital for negligence. Wouldn't it
be nice to know that there's some picture posted on a website of [a prospective juror] attending
some hospital charity event?"38
The growth of social media technology has caused courtroom rules to evolve. While it
has become commonplace for judges to instruct jurors against social media use and internet
research during trial (some courts even confiscate jurors’ cell phones and tablets before each day
of testimony), this ban thankfully has not been extended to trial attorneys. Even if it is
recognized as inappropriate (and unethical) for attorneys to contact jurors through social media
(such as “friending” them on line either directly or through surrogates),39 it is nonetheless
considered acceptable for attorneys to view juror material available to the general public on the
internet.40 Thus, it is becoming routine for attorneys to probe juror’s social media profiles during
jury selection and throughout trial -- to uncover any biases or behavior that would justify striking
a juror during voir dire or disqualify them in the course of trial. Some commentators have
observed that internet research is not only a tool to give the ambitious attorney the edge at trial;
they also contend that best practices and professional standards may require at least some review
of social media and juror backgrounds during voir dire and trial.41 That said, consideration must
be given to the nature, extent, and significance of social media information that can be developed
and effectively utilized at all phases of trial.
A.

Voir dire or “Voir Google”?

Jury questionnaires, which most courts distribute to lawyers at the beginning of jury
selection, often contain little information beyond name, age, and marital status. Also, many
judges and venues restrict the questions attorneys can ask potential jurors during voir dire. For
instance, it is typical to prohibit attorneys from asking prospective jurors about their political
affiliations. Thus, online access, both through social media and internet databases, can provide
38
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important end runs around court-imposed restrictions on voir dire. Jury consultants have been
attempting for decades to create psychological profiles to assist trial counsel in the voir dire
process – by retaining private investigators to review voting records and public mortgage
documents, or driving to the jurors' neighborhoods to assess their affluence or lifestyles. The
lure of social media sites is that they allow lawyers to gather the same information -- in seconds.
"There's a whole sort of generation of lawyers who used to pay investigators to drive by houses
to see if there were kids [in the yard] or [political] bumper stickers on their cars,” said Georgia
State University law professor, Caren Morrison. “Now they can do it instantaneously.”42
In a world where people reveal themselves, often unflatteringly, on Facebook and other
social media sites, internet vetting by trial counsel can provide an invaluable “correction” for
jurors who are not forthcoming during jury selection. Indeed, use of search engines databases
during voir dire has one commentator re-naming the process "voir Google."43 In some instances,
such as in high profile and capital cases, jury pool sheets are provided in advance, allowing
lawyers to conduct extensive online searches about prospective jurors and compile this
information on spreadsheets. More commonplace, however, is the growing scenario in which
attorneys or (if resources allow) a trial consultant is handed a jury questionnaire at the outset of
voir dire; they frantically type prospective jurors’ names into their laptops to gather whatever
juror information they can in the minutes the court allocates during jury selection. Facebook,
Spokeo, Twitter are thus crucial resources as attorneys attempt to gather information beyond the
often unhelpful details set forth in the jury questionnaires. Spokeo.com, a people search site, can
provide an immediate link to a birds-eye image of a juror’s home; it readily yields other free
information in a matter of seconds, such as home values and the names of individuals who reside
at the given address. For a small monthly fee, Spokeo provides extensive additional information.
Of course, this type of vetting raises privacy concerns and some courts inevitably may wish to
assert a role in supervising this information-gathering process.44
In one case, a Google search revealed that a potential juror lied during voir dire when he
claimed he had never been in a courtroom before. In fact, the Google material demonstrated that
the juror had actually recently served as an expert witness at a jury trial. 45 Similarly, in a 2008
West Virginia criminal case, a conviction was reversed where a juror failed to disclose that she
was a Myspace friend with the defendant. Even though she voted to convict, the state appeals
court believed her lack of candor potentially affected the outcome of the case. The juror, for her
part, explained afterwards that her contact with the defendant was limited and, other than several
Myspace contacts, had no interactions with the defendant. "Maybe I should have said he was on
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my Myspace page," the woman explained, "but then I thought to myself, I really don't know him,
so I'm really not lying."46
The internet vetting of jurors raises questions of how far can, or should, an attorney go
when it comes to investigating a juror’s background and potential biases? Are there any ethical
limits and privacy considerations of which counsel should be aware? What limits have judges
placed on internet vetting? Furthermore, what amount of vetting is actually productive for
counsel? Is there a point where too much internet information confuses the process and distracts
counsel from old-fashioned “gut” feelings about jurors that can be quite distinct from general
impressions given by what is available about a juror on line?
B.

Rule 3.5 Impartiality And Decorum Of The Tribunal
A lawyer shall not:
(a) seek to influence a judge, juror, prospective juror or other official by means prohibited
by law;
(b) communicate ex parte with such a person during the proceeding unless
authorized to do so by law or court order;
(c) communicate with a juror or prospective juror after discharge of the jury if:
(1) the communication is prohibited by law or court order;
(2) the juror has made known to the lawyer a desire not to communicate; or
(3) the communication involves misrepresentation, coercion, duress or
harassment; or
(d) engage in conduct intended to disrupt a tribunal.

Model Rule 3.5, while often cited in the context of juror vetting, is actually focused on
“communication” with the juror – which technically is not what is going on during Google and
Spokeo searches or while counsel peruses a juror’s open-to-the-public Facebook and MySpace
materials. Thus, while contacting a juror through social media, or enlisting someone else to do it
for you, is understood to be unethical, few specific limits have been formally imposed on
counsel, either by ethics considerations or courtroom rules enacted by individual judges, when it
comes to investigating prospective and impaneled jurors.
Indeed, in one widely-reported New Jersey case a trial judge was upbraided on appeal for
limiting counsel’s laptop juror vetting during voir dire. Attorney Mitchell Makowicz represented
a widower in a medical malpractice case, in which the plaintiff alleged that a doctor's improper
diagnosis of a brain hemorrhage had caused his wife’s death. During voir dire, Makowicz used
his laptop in the courtroom to vet prospective jurors online.
The transcript revealed the trial judge’s annoyance with Makowicz's online research.
“Are you Googling these (prospective jurors)?” the judge inquired.
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"Your Honor, there's no code or law that says I'm not allowed to do that," answered
Makowicz.
"Is that what you're doing?" the judge repeated.
"I'm getting information on jurors. We've done it all the time, everyone does it," said
Makowicz.
The judge was not persuaded: "No, no, here is the rule. The rule is it's my courtroom and
I control it," said the judge, who then barred Makowicz from vetting jurors on line, citing the
fact that the doctor’s defense attorneys had not brought their own laptops to court. Makowicz's
“Googling” provided, according to the judge, "an inherent advantage regarding the jury selection
process."
After the jury went on to rule in favor of the doctor, Makowicz appealed. Although the
verdict was upheld, the Appellate Division ruled that the trial judge had improperly restricted
Makowicz's online juror vetting. "The 'playing field' was, in fact, already 'level,'" the appeals
court ruled, "because Internet access was open to both counsel -- even if only one of them chose
to utilize it." The fact that Makowicz "had the foresight to bring his laptop computer to court
and defense counsel did not, simply cannot serve as a basis for judicial intervention in the name
of 'fairness' or maintaining a 'level playing field.' "47
C.

Juror Vetting Should Not End with Voir Dire

Juror vetting should not end with the voir dire process. Although the time crunch of jury
selection may prevent comprehensive juror vetting at that time, once a jury is impaneled counsel
may find it worthwhile to double-check on their jurors. In several well-publicized recent cases
trial counsel were surprised by what they failed to unearth during the voir dire process. In a
2010 product liability case, a jury consultant for the defendant manufacturer discovered that an
impaneled juror had posted on Facebook that her hero was Erin Brockovich, the crusading
paralegal famous for her pro-plaintiff efforts in environmental cases. This research ultimately
helped defense attorneys in the case have the juror removed from the panel and replaced by an
alternate.48
An even more compelling situation arose in a 2010 ConAgra products trial in which the
plaintiff alleged she had contracted a rare lung disease from consuming microwave popcorn
containing a chemical (diacetyl) produced by ConAgra. During the Jackson County, Missouri
trial, a ConAgra lawyer discovered that a juror's Facebook page provided links to numerous
websites critical of big corporations and promoted a boycotting of BP oil.
The juror, a 24-year-old college student, maintained a personal blog called "The Insane
Citizen: Ramblings of a Political Madman." The blog contained essays, poetry and contained a
variety of anti-corporate statements such as "F--- McDonald's. I hate your commercials. I'm not
'lovin' it.'"
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ConAgra argued for the juror’s removal because he had hidden his anti-business
sentiments during jury selection. The judge agreed, colorfully: "I'm going to err on the side of
anybody that stinks at all of prejudice is not going to sit on the damn jury." The jury ruled in
ConAgra’s favor but only by a 9-3 vote; ConAgra’s counsel believed the jury could have
deadlocked, or even gone the other way, had the problematic juror been allowed to remain. The
juror, for his part, said in an interview that ConAgra's lawyers should not have taken his postings
so seriously. "This is the Internet," the juror said. "It's a different realm. It's like a playground."
The matter is still on appeal.49
D.

Juror Vetting: A Tool or a Requirement?

Vetting jurors throughout trial may be more than just good practice; in fact, some courts
have indicated that investigating juror backgrounds has essentially become a requirement. A
recent Florida appellate court held that the failure of trial counsel to perform background checks
during trial constituted a lack of due diligence, thereby defeating a new trial request that arose
when it was discovered, after the verdict, that a juror had misrepresented his litigation history.50
In this case, the trial judge had reminded counsel to run a background check before the jury
began deliberations and while an alternate was still available. The plaintiff’s lawyer instead said
he was satisfied with the jury and allowed deliberations to proceed, which ultimately yielded a
defense verdict. However, the plaintiff’s lawyer subsequently learned one of the jurors had not
revealed during voir dire his extensive litigation history including cases involving divorce,
foreclosures, and collections matters. The case was appealed, but the Florida appeals court
challenged counsel’s failure to uncover the juror’s litigation background during trial. The court
wrote:
We acknowledge that the Florida Supreme Court held that trial counsel
are not categorically required to run the juror’s litigation histories before
the end of trial in order to satisfy the “due diligence” prong [of Roberts v
Tejada, 814 So.2d 334 (Fla. 2002)]. Trial attorneys are, however,
permitted to conduct such searches, just as trial courts are permitted to
suggest them. Notably, the Florida Supreme Court, in Roberts, did not
hold that trial courts cannot, in the appropriate circumstances, consider a
trial counsel’s refusal to run a juror’s litigation history as one of several
factors under a due diligence inquiry. Given this set of facts, we cannot
say the trial court abused its discretion in denying the plaintiff’s motion
for a new trial.51
A similar decision was reached by the Supreme Court of Missouri in Johnson v.
McCullough, where, during voir dire in a medical malpractice case, a juror incorrectly answered
49
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a question about whether he had been a litigant in any prior lawsuits. After a defense verdict, the
plaintiff conducted an online search and discovered that the juror had been a defendant in a
personal injury action. In upholding the defense verdict on appeal, the Court held that counsel
should conduct their database searches during voir dire, instead of waiting until after trial.52
These Florida and Missouri opinions should be carefully considered by trial lawyers for
two reasons: 1) The cases reveal the importance of thorough voir dire questioning; and 2) they
provide counsel in future cases with a sound basis for requesting sufficient time to perform
background checks rather than being hurried by the court to complete the jury selection process.
E.

Practice Pointers

Questions remain about whether attorneys must disclose their Internet research on jurors
to opposing counsel. The Federal Rules of Civil and Criminal Procedure protect materials
produced in preparation for trial, including work product of jury consultants. The results of juror
research conducted on the Internet or elsewhere, should fall under the protections of these rules.
While social media can be a useful tool in jury selection, the ineffective use of social
media will only add even more stress to the already difficult voir dire process. For this reason, it
is important to know what juror information is actually helpful versus what is merely distracting.
For instance, it can be tempting to focus on everything jurors may write, tweet or post online and
assign each statement exorbitant significance – when in fact some such postings are randomly or
sloppily posted and, in truth, are of little consequence.
One key to gathering worthwhile social media is to determine which information reveals
the deeply held personal values of the juror. One commentator has stated: “We have found that
the number of Facebook “friends” a person has or the types of games they play are not typically
as relevant to how the person will react as a juror as the various causes and events they “like” or
the things they post about themselves online.”53
Counsel should also be wary of over-using technology in the presence of prospective
jurors. Certainly, conspicuously Googling the panel right in front of them during voir dire is
likely to offend some jurors. “Jurors often feel scrutinized by the questions lawyers ask during
voir dire, and they can feel they are under even harsher scrutiny when they perceive that they are
being “investigated” on the internet or potentially attacked through this effort.”54 Thus, if social
media searches reveal significant information about a prospective juror, counsel is well-advised
to tread lightly before revealing that they are aware what the juror has been up to in their
“virtual” life. Obviously, the blowback could be severe if jurors perceive that counsel has an
online “dossier” that could be used to isolate or embarrass them.
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Some tried and true advice applies equally in the age of technology. Barriers to
communication between the attorney and the jury must be minimized. One such barrier is
having too much technology, such as a tablet or laptop, at the podium while counsel speaks to
jurors. For this reason, voir dire should be conducted with little in hand except a legal pad for
notes and perhaps a seating chart to keep track of juror’s names.
Rather than typing out juror names on a laptop in plain view of the juror, counsel should
consider carving out a period of time, perhaps through prior request of the court, for conducting
online vetting out of the presence of potential jurors. By reminding the trial judge of the
precedent (discussed above) where counsel was reprimanded for failing to conduct background
checks, counsel is likely to secure at least a small amount of time to Google jurors without the
discomfort of having to do so in the juror’s presence.
Lawyers can become so focused on jurors’ on line activities that they fail to see what
jurors are doing right in front of them in the courtroom. “While it can be interesting to know
who people “friend” and “unfriend” on Facebook, it can be even more informative to know
whom they “friend” and “unfriend” in the courtroom.”55
Similarly, some lawyers think up-to-date technology and a familiarity with Facebook will
be all they need to pick a good jury. In fact, social media savvy will not, by itself, overcome
common errors of jury selection, the most common of which is the misperception that a jury is
actually being “picked” at all. The process is not about “picking” good jurors; indeed, it is
typically a foregone conclusion that the prospective jurors you like most will be the first ones
stricken by your adversary. Thus, the real purpose of voir dire, rather than selecting a jury, is
deselecting those jurors you can identify as unfavorable to your case.
F.

Cutting to the Chase: What to Look for on Social Media
1. Consider a potential juror’s social media “likes”, “tweets” and “wall posts”. These
should yield important insight into a juror’s core values and beliefs.
2. Examine a juror’s identification with perceived victims or their membership in
charity, political or activist organizations.
3. Take particular note of any “online rants” and angry posts. These may reveal an
unhappy juror, possibly with scores to settle.
4. Look for life experiences or situations similar to any of the litigants in your case.
5. Also consider any indications of leadership qualities such as online popularity or a
closely-followed blog.
6. Finally, photos posted say a great deal about the values of the juror. They may make
a social or political statement or reveal attitudes and lifestyle philosophies.
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III.
Juror Access To and Misuse of Social Media During Trial
As Justice Oliver Wendell Holmes observed:
The theory of our system is that the conclusions to be reached in a case will be
induced only by evidence and argument in open court, and not by any outside
influence, whether of private talk or public print.…When a case is finished courts
are subject to the same criticism as other people; but the propriety and necessity
of preventing interference with the course of justice by premature statement,
argument, or intimidation hardly can be denied.
Patterson v. People of the State of Colorado, 205 U.S. 454, 462,
463 (1907) (citations omitted).
In November of 2008, a trial court hearing a child abduction and sexual assault case
against three defendants in Lancashire, England, dismissed a juror who posted details of the trial
on a social networking site. The juror had commented on her Facebook page, “I don’t know
which way to go, so I’m holding a poll.” She invited those visiting her page to help her decide
whether the three defendants were guilty or innocent. The court dismissed the juror and
concluded the trial with the eleven jurors remaining, who ultimately acquitted the defendants.56
To trial lawyers and judges who learned their craft prior to the advent of social media,
grasping the familiarity and extent of use of that media by those who grew up with it is difficult.
As noted in a recent article:
To understand the impact of social media, we must first consider a historical
perspective. To reach 50 million users, the medium of radio required 38 years.
Television required 13 years, while the internet only four. In comparison,
Facebook reached 100 million users in less than nine months. If it were a
country, Facebook would be the fourth largest in the world.57
Indeed, as of October of 2012, Facebook claimed one billion monthly active users,
approximately 81% of whom were users outside of the United States and Canada. 58 To put this
number in perspective, it represents slightly less than one-seventh of the world’s population of
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over 7 billion individuals.59 Thus, a poll of the type conducted by the Lancashire juror,
depending upon the user’s privacy settings, can disseminate trial information and result in
responses from a vast number of individuals, both within and outside of the United States,
soliciting “votes” from those both familiar and unfamiliar with American law and the American
jury system.
A.

Federal Judicial Center Study

Significantly, although the use by jurors of social media during trial is documented, the
scope of such use is largely unknown. In November of 2011, the Federal Judicial Center
released a report based upon a survey of federal judges designed “to assess the frequency with
which jurors use social media to communicate during trials and deliberations…”.60 The survey
was conducted in October of 2011 through an electronic questionnaire sent to all active and
senior federal district judges, totaling 952. 508 federal judges responded, representing an
impressive 53% response rate, including respondents from all 94 federal districts.61 The survey
inquired of the federal judges’ knowledge of jurors’ use of social media during trial or
deliberation, and thus was noted not to be an empirical measure of how often such behavior
actually occurred.62 In other words, judges responded only as to juror behavior of which they
became aware during the trial, and the survey therefore did not reflect the scope of actual use by
jurors of social media during trials and deliberations.
Of the 508 judges who responded to the survey, only 30 judges, or 6%, reported
knowledge of instances in which jurors used social media during trials or deliberations.63
Twenty-three (23) judges reported at least one instance of the use by jurors of social media
during trials, and twelve (12) reported at least one occasion on which jurors used social media
during deliberations. Twenty-two (22) judges, the vast majority, reported that this occurred
during a criminal trial, rather than a civil trial.64 The media involved included Facebook, instant
messaging, Twitter and internet chat rooms.65 The reported instances included jurors using
social media to post information about jury deliberations, attempts to “friend” participants in the
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lawsuit, disclosing identifying information about other jurors, conducting case related research,
sharing general information about the trial, and, in one instance, allowing another person to listen
live to the testimony as the trial was proceeding.66 Two judges “described situations in which a
juror contacted a party with case-specific information” and another reported an alternate juror
contacting an attorney during deliberations to provide information on the likely outcome of the
trial.67 Only two responding judges actually observed the use by jurors of electronic devices in
the courtroom, while others learned of the incidents through reports from attorneys or court
personnel or, most often, another juror.68 While the majority of these reported incidents resulted
in the juror being removed from the panel or cautioned by the court, four judges declared a
mistrial due to this conduct.69
B.

Reported Decisions

Although the reported decisions of jurors using social media are sparse, three recent cases
are instructive. In United States v. Fumo, the Third Circuit Court of Appeals considered the
appeal by Pennsylvania State Senator Vincent Fumo of his conviction on 137 counts of fraud, tax
evasion and obstruction of justice. 70 One of the bases upon which Fumo asserted the conviction
should be reversed was the posting by a juror of comments on Facebook and Twitter during the
trial which were noted, and reported, by a local television station.71 The juror, who saw the news
report and deleted the Facebook comments, had made a total of seven Facebook and Twitter
entries during jury selection and trial which commented on the length of the trial and, ultimately,
noted, “Stay tuned for the big announcement on Monday everyone!”72 The comment on Twitter
appeared after the completion of the first week of deliberations, and is reported to have stated
“This is it. . . no looking back now!”73
Upon learning of the juror’s comments, Fumo moved to disqualify the juror. The Court
held an in camera hearing in which the juror stated that he had avoided watching news reports
during the trial, but had inadvertently seen the report during which his social media comments
were revealed.74 As a result, although concluding that the juror had violated the court’s
instruction not to communicate concerning the case outside of the jury room, the trial court
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nonetheless found that the comments were merely “harmless ramblings” with no prejudicial
effect, and “so vague as to be virtually meaningless.”75
In considering Fumo’s appeal as to this issue, the Third Circuit noted:
Not unlike a juror who speaks with friends or family members about a trial before
the verdict is returned, a juror who comments about a case on the internet or
social media may engender responses that include extraneous information about
the case, or attempts to exercise persuasion and influence. If anything, the risk of
such prejudicial communication may be greater when a juror comments on a blog
or social media website than when she has a discussion about the case in person,
given that the universe of individuals who are able to see and respond to a
comment on Facebook or a blog is significantly larger. 76
However, the court concluded that every failure of a juror to abide by a trial court’s admonition
not to comment about the trial on social media sites will not result in a new trial, but rather the
court must determine that such resulted in substantial prejudice.77 In this regard, the Third
Circuit found that Fumo’s arguments that the comments reflected bias or partiality on the part of
the juror were not plausible, and hence the trial court did not abuse its discretion in denying his
motion for a new trial.78 The Third Circuit agreed with the trial court’s conclusions that the
juror’s comments were merely “harmless ramblings” with no prejudicial effect, and “so vague as
to be virtually meaningless.”79 Even that other jurors may have learned of these comments was
not found by the circuit court to have demonstrated prejudice against Fumo requiring a new
trial.80
Thus, the Third Circuit applied an actual prejudice standard in considering whether the
juror’s violation of the court’s admonition against commenting on the trial through social media
warranted appellate relief. The court ultimately affirmed Fumo’s conviction, although it
concluded for other reasons that his sentence should be vacated and the case remanded for
resentencing.81
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In a separate opinion concurring with the affirmance of the conviction, but dissenting as
to the remand of the case for resentencing, one of the circuit judges on the panel expressed
concern regarding the misconduct of the juror in posting these comments, and urged:
Technology, of course, will continue to evolve and courts must creatively develop
ways to deal with these issues. In addition to the endorsement the majority
opinion gives the recently proposed model jury instructions, I would encourage
district courts to go further. We must first educate jurors that their extra-curial
use of social media and, more generally, the internet, damages the trial process
and that their postings on social media sites could result in a mistrial, inflicting
additional costs and burdens on the parties specifically, and the judicial system
generally. I suggest that district courts specifically caution jurors against
accessing the internet to do research on any issues, concepts or evidence
presented in the trial, or to post or seek comments on the case under review.
...
Finally, the Bar also bears some responsibility. During voir dire, attorneys should
routinely question jurors on their internet usage and social networking habits. A
juror’s Internet activities have the potential to result in prejudice against a
defendant, and counsel must expand the voir dire questioning to include inquiries
into online activity. 82
A different rationale was used, and a different result reached, by the Supreme Court of
Arkansas in a 2011 decision resulting from the appeal of a murder conviction, in part because a
juror had posted comments about the trial to his Twitter account.83 Erickson Dimas-Martinez
was found guilty in the trial court on charges of capital murder and aggravated robbery, resulting
in sentences of death and life imprisonment, respectively.84 In appealing the conviction, his
allegations of error included that a juror was “tweeting” during the trial and, even after the
conduct was discovered and the juror was instructed by the trial judge not to do so, the juror’s
tweeting continued.85 The postings included a “tweet” on the day that the submission of
evidence was concluded during the sentencing phase, which stated, “Choices to be made. Hearts
to be broken. We each define the great line.”86 Dimas-Martinez argued that the conduct of the
juror represented “a flagrant violation of the circuit court’s instruction against Twittering and
demonstrated that [the juror] could not follow the court’s instructions.”87
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The Arkansas Supreme Court agreed, but not because evidence had been presented which
demonstrated some actual prejudice suffered by the accused. Noting that the juror’s comments
on Twitter about the trial were quite public, the court commented, “Even if such discussions
were one-sided, it is in no way appropriate for a juror to state musings, thoughts, or other
information about a case in such a public fashion.”88 The court then concluded that the prejudice
warranting reversal demonstrated by the juror’s conduct was not in the nature of the comments
made, but in the demonstrated refusal of the juror to follow the trial court’s instructions.
First, the procedural posture of this case is not that appellant was prejudiced by
the fact that the juror tweeted; rather, Appellant avers the prejudice results from
the fact that the juror admitted to the misconduct, which proves that he failed to
follow the court’s instructions, and it is the failure to follow the law that
prejudiced Appellant.89
In this respect, the Arkansas Supreme Court found that the trial court’s failure to acknowledge
the juror’s inability to follow his instructions constituted an abuse of discretion which, along
with evidence of a juror sleeping during the trial, warranted a reversal and remand of the case for
a new trial.90
In doing so, the court noted that such juror misconduct was an issue which required
further proactive consideration.
Finally, we take this opportunity to recognize the wide array of possible juror
misconduct that might result when jurors have unrestricted access to their mobile
phones during a trial. Most mobile phones now allow instant access to a myriad
of information. Not only can jurors access Facebook, Twitter, or other social
media sites, but they can also access news sites that might have information about
a case. There is also the possibility that a juror could conduct research about
many aspects of a case. Thus, we refer to the Supreme Court Committee on
Criminal Practice and the Supreme Court Committee on Civil Practice for
consideration of the question of whether jurors’ access to mobile phones should
be limited during a trial.91
A third decision in 2011, this out of the United States District Court for the Eastern
District of Pennsylvania, concerned a trial court finding a juror in contempt of court for violating
the admonition against commenting on the trial through social media while it was ongoing, and
resulting in the imposition of a $1,000.00 fine upon the juror.92 The juror, dismissed from the
88

Id. *15.
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United States v. Juror Number One, - - F.2d - -, 2011 WL 6412039 (December 21, 2011).
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jury at her own request prior to the conclusion of the trial due to issues with her employment,
sent an email to two other jurors on the night of her dismissal stating:
Dear [Juror Number Eight] and [Juror Number Nine]: It was great meeting you
and working with you these past few days. If I was so fortunate as to have
finished the jury assignment, I would have found [Defendant] guilty on all 4
counts based on the facts as I heard them. There was a lot of speculation and
innuendo, but that is the case as I saw it. How wonderful it would have been to
see how others saw it. Please fill me in as soon as you can….I feel like I was
robbed. After four days, I should have been able to contribute in some way….I
want to wish you and the rest of the jurors very clear thinking and the will to do
the right thing. Respectfully, [Juror Number One].93
Juror Number Eight responded, stating: “Thank you for sharing your thoughts. I am of
the same mind and have great doubt that the defense can produce anything new today that will
change my thinking. It disturbs me greatly to know that people lie.…Anyway I will share your
message with the gang.”94 Juror Number Eight was removed from the jury at the request of the
defendant and without objection from the government, and replaced by an alternate. However,
after voir dire of Juror Number Nine, during which she stated she had not seen the email from
Juror Number One, she was allowed with the agreement of the parties to remain on the jury.95
The trial judge referred the matter to the United States Attorney for prosecution of Juror
Number One for contempt of court, from which prosecution the cited opinion resulted.96 The
court concluded that the prosecution of the juror for failure to obey two separate court orders not
to discuss the case with anyone until it was concluded, including specifically through the internet
or electronic messaging, constituted a criminal proceeding for which the punishment was either a
fine or imprisonment not to exceed six months, although the court declined to conclude whether
the prosecution was for a felony or a misdemeanor.97 Concluding that the evidence established
beyond a reasonable doubt that the juror was guilty of criminal contempt of court and that her
conduct warranted the imposition of a fine of $1,000, the court noted:
Jurors are not supposed to discuss with anyone the cases they hear before
deliberation or outside the jury deliberation room so as to avoid improper
influences and to ensure that a jury’s verdict will be just and fair....
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…Holding jurors in contempt due to Internet misconduct vindicates the court’s
authority by punishing past acts of disobedience and conveys “a public message
that the judicial system cannot tolerate such behavior.”98
C.

The Appearance of Impropriety

The American Bar Association’s Model Code of Judicial Conduct, in Rule 1.2, codifies
the significance of avoiding even the appearance of impropriety in requiring that judges “…shall
avoid impropriety and the appearance of impropriety.”99 As observed by the author of a Note in
the Georgetown Journal of Legal Ethics:
In order to protect public confidence in the judicial system, instances of juror
misconduct via social networking sites and the use of sanctions to address such
behavior must be evaluated under the appearance of impropriety standard.
Currently, juror misconduct is viewed through the lens of prejudice. If the
misconduct is not prejudicial against the defendant, a judge will generally not
punish it. This standard is designed to protect the defendant’s Sixth Amendment
right to a fair trial. However, the prejudice standard does not account for the
potential damage to the judicial system’s public image, something the Model
Code for Judicial Conduct Rule 1.2 is designed to protect. News stories
involving jurors Tweeting about evidence or posting Facebook messages
describing deliberations reflect negatively on the judiciary as a whole, regardless
of the prejudicial effect of that behavior. 100
The failure of jurors to comply with an admonition not to communicate about the trial to
anyone outside of jury deliberations is, as noted by the Supreme Court of Arkansas in the DimasMartinez case, juror misconduct which demonstrates the inability or refusal of the offending
jurors to follow the trial judge’s instructions. In the face of such conduct, it simply cannot be
assumed that such jurors who disobeyed the admonition of the trial court on this subject would
nonetheless follow its instructions with regard to the law governing the case.101
Thus, even in the absence of a showing of actual prejudice affecting the outcome of the
trial, instances of the violation by jurors of the court’s instruction not to communicate their
observations or thoughts outside of the jury deliberation room should be deemed, in order to
avoid the appearance of impropriety in the judicial proceeding, to constitute prejudice warranting
98
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a mistrial or a new trial. Indeed, it is submitted that such should be the result even in the absence
of a showing that the outcome of the trial was affected by the juror’s refusal to abide by the
court’s instructions. Since actual prejudice cannot be established absent an impermissible
invasion of the sanctity of the jurors’ deliberations, only a strict standard assuming such
prejudice from a juror’s violation of the court’s prohibition against communicating about the
proceedings outside of the deliberation room can ensure the fairness of the judicial process to the
litigants.
D.

Suggested Actions

The Federal Judicial Center study found that 60% of federal judges responding to its
survey had used model jury instructions promulgated in January of 2010 by the Committee on
Court Administration and Case Management, which cautions jurors against the use of social
media to communicate during trial about the proceeding, although 6% of the judges responding
were not aware that the model jury instructions existed.102 The version promulgated in June of
2012, for use before trial, includes the admonition that:
I know that many of you use cell phones, Blackberries, the internet and
other tools of technology. You also must not talk to anyone at any time about this
case or use these tools to communicate electronically with anyone about the case.
This includes your family and friends. You may not communicate with anyone
about the case on your cell phone, through email, Blackberry, iPhone, text
messaging, or on Twitter, through any blog or website, including Facebook,
Google+, My Space, LinkedIn, or YouTube. You may not use any similar
technology of social media, even if I have not specifically mentioned it here. I
expect you will inform me as soon as you become aware of any other juror’s
violation of these instructions.103
The proposed model instruction for use at the close of the evidence and before deliberations
includes a similar admonition, and notes:
…In other words, you cannot talk to anyone on the phone, correspond with
anyone, or electronically communicate with anyone about this case. You can only
discuss the case in the jury room with your fellow jurors during deliberations. I
expect you will inform me as soon as you become aware of another juror’s
violation of these instructions.
You may not use these electronic means to investigate or communicate
about the case because it is important that you decide this case based solely on the
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evidence presented in this courtroom. Information on the internet or available
through social media might be wrong, incomplete or inaccurate. You are only
permitted to discuss the case with your fellow jurors during deliberations because
they have seen and heard the same evidence you have…104
Were a court to give such instructions at beginning of each day of trial and deliberation,
respectively, with reminders when the court recesses for breaks, the violation by a sitting juror of
this admonition should be sufficient to demonstrate a failure or refusal of the juror to abide by
the court’s instructions, thereby creating a presumption that the juror will likewise fail or refuse
to abide by the court’s instructions as to the law governing the decision in the case. Thus, it
suggested that the trial court should be urged, before the start of trial, to do so.
It is also suggested that, in order to emphasize the significance of compliance with the
instruction that jurors not communicate regarding the case outside of the jury deliberation room,
including through the use of social media, the trial court should require jurors to surrender their
cell phones, Blackberries and other communication and internet accessible devices at the
beginning of each trial day, to be returned at the conclusion of that day. Such a requirement
would highlight in the mind of the jurors the significance of compliance with this instruction, and
would reinforce it. Upon returning the electronic devices to the jurors at the end of the trial day,
and, perhaps, before the lunch recess, the court could again remind the jurors of the admonition
not to discuss or investigate the case or any issues in it through any electronic means, or
otherwise. This physical act of requiring the jurors to surrender their electronic devices while
court is in session, coupled with the repeated admonition of the jurors upon returning their
devices to them at the close of each court session, would likely create a strong impression in the
minds of the jurors of the significance of their compliance with the court’s admonition.
Finally, although some have suggested that punishing jurors for their misuse of social
media and disregard for the court’s instructions might discourage participation in jury service,
the imposition of such punishment and its publication in the media should impress in the minds
of the public the significance of maintaining the integrity of the judicial process. To the extent
that such resulted in resistance to jury service, the court could continue to use its traditional
authority to require compliance with that civic obligation.105 Certainly, the integrity of the
judicial process, and the public’s confidence in it, is a sufficient reason to require compliance
with rules and admonitions against social media comments upon trial proceedings by sitting
jurors, despite whatever objection may result from enforced compliance with those rules and
processes which ensure that integrity.
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Conclusion
Clients, the courts and the profession are well-served by attorneys who recognize and
utilize social media as a tool which can enhance and expand the scope of services delivered,
collaboration, the sharing of information and marketing efforts. The ethical rules governing
attorney conduct are nonetheless applicable to the virtual world, and one can argue that the use
of social media demands a heightened awareness of those standards. As demonstrated above,
however, social media’s utility, scope, ease of use and anonymity - real or perceived – has
already resulted in a number of instances of attorney misconduct. Attorneys can and should
(re)familiarize themselves with the Model Rules and applicable local standards when using
social media and, when necessary, seek guidance before undertaking any questionable or novel
uses of the medium.
Social media’s impact on jury trials has been particularly profound. A trial attorney
should take advantage of the jury research opportunities offered through social media – before,
during and after jury selection. Attorneys must nonetheless be careful to curb their enthusiasm
as they mine social media for information regarding prospective and sitting jurors. Conduct that
could be viewed as deceptive or invasive of privacy must be avoided, and social media should be
used in conjunction with “old school” techniques of jury vetting.
A trial attorney must also be vigilant as to jurors’ potential misuse of social media.
Jurors have disclosed their thoughts and observations of proceedings and even jury deliberations
to those having no involvement in the trial, or even knowledge of it. In fact, some jurors actively
solicit comments and responses regarding these matters. The dangers associated with such
communications warrant frequent, meaningful admonitions by the trial court reminding jurors
not to comment upon, or review comments upon, the proceedings outside of the jury deliberation
room. These admonitions should be reinforced by the physical act of requiring jurors to
surrender their electronic communication devices at the beginning of each trial day, coupled with
the imposition and public disclosure of sanctions for criminal contempt where violations of those
admonitions are discovered. Such is necessary to, insofar as is possible, guard the integrity of
the trial process.
Social media’s role in litigation, trials and other aspects of the practice will continue to
evolve, and is likely to give rise to dilemmas beyond those referenced in this paper. Attorneys
who keep abreast of such developments, recognize that social media is a resource and means to
an end, and adhere to the same ethical “rules of the road” applicable to other forms of
communication will be well positioned to meet such challenges.
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PLIVA, Inc. v. Mensing1 was an enormous and, by some predictions, an unexpected victory
for generic drug manufacturers (“the Generics”). The Supreme Court held that state law failure-towarn claims against the Generics—the core claims in generic drug cases—were preempted. The
Court found impossibility preemption because the Generics, unlike their brand-name counterparts,
were prohibited by federal law from independently strengthening their drug labels.
The Generics celebrated the decision. In courts across the country, the Generics have sought
the outright dismissal of cases based on the holding and the “federal duty of sameness” rationale of
Mensing. The Generics have argued that Mensing preempts all claims aimed at generic drugs.
In the year-and-a-half following Mensing, plaintiffs have scrambled to resurrect failure-towarn claims and protect other claims from the preemption bar. Plaintiffs also have used Mensing in
attempts to expand so-called “innovator liability” first recognized in Conte v. Wyeth, Inc.2 Their plea
is simple: someone must be liable for injuries caused by generic drugs.
The purpose of this article is to review how courts have addressed the various arguments that
plaintiffs and the Generics have pursued in the aftermath of Mensing. Part I briefly revisits Wyeth v.
Levine3 and Mensing, the cornerstone preemption decisions for prescription drugs. Part II addresses
plaintiffs’ efforts to limit Mensing and preserve claims against the Generics.

Finally, Part III

discusses plaintiffs’ attempts to use Mensing to hold brand-name manufacturers liable for injuries
caused solely by generic drugs.
I.

MENSING REVISITED
Preemption has always been an intriguing concept in prescription drug litigation. At the turn

of the century, regulators and manufacturers renewed their interest in preemption.

Through

comments and rulemaking, the FDA suggested that the FDA-approved label should not be second-

1

__ U.S.__, 131 S.Ct. 2567 (2011).

2

85 Cal. Rptr. 3d 299 (Cal. App. 2008).

3

555 U.S. 555 (2009).
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guessed in litigation.4 Drug manufacturers, in turn, increasingly argued that preemption barred claims
against prescription drug manufacturers, and some courts agreed.5 Remarkably, the prescription drug
preemption issue found its way to the Supreme Court for both brand-name drugs (Levine) and generic
drugs (Mensing).
A.

Wyeth v. Levine

In Levine, plaintiff went to her doctor to receive treatment for a headache and nausea.6 When
a shot of Wyeth’s anti-nausea drug Phenergan failed to relieve her symptoms, a physician’s assistant
administered a second dose intravenously via a riskier method known as “IV-push.” Phenergan’s
label at the time contained six separate warnings that IV-push could result in gangrene.
Unfortunately, complications ensued, and a few weeks later doctors amputated plaintiff’s right arm
above the elbow.
Plaintiff sued her doctor, the physician’s assistant, and the hospital for malpractice—all of
whom settled. She then brought a products liability suit against Wyeth, alleging that Phenergan’s
label should have had stronger warnings against IV-push administration. Wyeth unsuccessfully
argued that plaintiff’s state law tort claims were preempted by the FDA’s approval of the Phenergan
label, and a Vermont jury awarded her nearly $7 million in damages. On appeal, the Vermont
Supreme Court affirmed, and the Supreme Court granted certiorari.
The question before the Supreme Court was “whether the FDA’s approvals provide Wyeth
with a complete defense to Levine’s tort claims.”7 The Court answered “no,” and rejected Wyeth’s
arguments of impossibility and obstacle preemption.

4

See Jeffrey R. Pilkington and Shannon Wells Stevenson, Whose Label is it Anyway? (Part II), Liability for
Injuries Caused by Generic Prescription Drugs, Defense Quarterly, Spring 2007, at 25, 27.
5

Id., at 25-30.

6

The facts of this case are described in detail in the majority opinion, Levine, 555 U.S. at 559-61, and the
dissent, id., at 605-08, 617-21.
7

Id. at 558-59.
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Wyeth’s first argument of impossibility preemption was that plaintiff’s state law failure-towarn claims were preempted because it was impossible for Wyeth to comply with both state law
duties underlying those claims and its federal labeling duties.8 In particular, Wyeth argued that it
could not change the Phenergan label through the Changes Being Effected (“CBE”) process as
suggested by plaintiff; rather it could have changed Phenergan’s label only in response to new
information that the FDA had not considered. 9

The Court rejected this argument as a

misunderstanding of “both the federal drug regulatory scheme and [Wyeth’s] burden in establishing a
pre-emption defense.”10
The Court found that the federal regulatory scheme, specifically the CBE process, allowed
Wyeth to strengthen Phenergan’s label without prior FDA approval. 11 The manufacturer, not the
FDA, bears primary responsibility for drug labeling.12 “Thus, when the risk of gangrene from
IV-push injection of Phenergan became apparent, Wyeth had a duty to provide a warning that
adequately described that risk, and the CBE regulation permitted it to provide such a warning before
receiving the FDA’s approval.”13
Once the Court determined that Wyeth could, in fact, make a label revision, the Court turned
to the burden required to establish impossibility preemption. The Court found that Wyeth must
present “clear evidence that the FDA would not have approved” the label change at issue,14 and that
“absent clear evidence that the FDA would not have approved a change in Phenergan’s label, we will

8

Id. at 568.

9

Id.

10

Id.

11

Id. at 569-71.

12

Id. at 570-71.

13

Id. at 571. The FDA, of course, retains the authority to reject any labeling revisions, whether by a CBE or
other supplemental applications. Id.
14

Id.
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not conclude that it was impossible for Wyeth to comply with both federal and state requirements.”15
Wyeth failed to meet its burden because it failed to present evidence that it attempted to provide the
type of warning required by the Vermont jury, but was prohibited from doing so by the FDA.16
The Court then turned to Wyeth’s second argument of obstacle preemption—requiring
stronger IV-push administration warnings would obstruct the purposes and objectives of federal drug
regulations. Wyeth argued that:
Levine’s tort claims . . . are pre-empted because they interfere with “Congress’s
purpose to entrust an expert agency to make drug labeling decisions that strike a
balance between competing objectives.” . . . [T]he FDCA establishes both a floor
and a ceiling for drug regulation: Once the FDA has approved a drug’s label, a
state-law verdict may not deem the label inadequate, regardless of whether there is
any evidence that the FDA has considered the stronger warning at issue.17
The Court rejected this argument as contrary to Congress’ purpose. “If Congress thought state-law
suits posed an obstacle to its objectives, it surely would have enacted an express pre-emption
provision at some point during the FDCA’s 70-year history.”18 Although it has done so with medical
devices, Congress has not enacted such a provision for prescription drugs. 19
Even though Levine involved a brand-name drug, most courts and commentators anticipated
that Levine’s preemption principles and reasoning applied equally to generic drugs.20 After Levine,

15

Id. (emphasis added).

16

The Court’s application of its holding was very fact-intensive and circumstantial. In order to reach its
conclusion, the majority relied heavily on the lower courts’ findings that there was “no evidence . . . that either
the FDA or the manufacturer gave more than passing attention to the issue of IV-push versus IV-drip
administration.” Id. at 572 (internal quotation omitted). Conversely, the dissent argued that Levine’s claims
were preempted specifically because “the record contain[ed] ample evidence that the FDA specifically
considered and reconsidered the strength of Phenergan’s IV-push-related warnings in light of new scientific and
medical data.” Id. at 613.
17

Id. at 573-74.
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Id. at 574.
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Id.
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See Jeffrey R. Pilkington and Howard M. Cyr, III, Post-Levine: What Remains of Preemption of Prescription
Drug Failure-to-Warn Claims?, FDCC Quarterly, Summer 2010, at 370.

-4-

but before Mensing, virtually all courts held that state law claims against the Generics were not
preempted. 21
B.

PLIVA v. Mensing

In late-2010, the Generics convinced the Supreme Court to consider preemption as it applied
to generic drugs. Mensing involved two cases that were consolidated.22 In each case, plaintiff was
prescribed Reglan®, a brand-name drug used to treat a variety of gastrointestinal disorders.
Plaintiffs’ prescriptions, however, were filled with generic metoclopramide, the generic version of
Reglan®. After taking metoclopramide as prescribed for several years, plaintiffs developed tardive
dyskinesia, a neurological disorder.

Plaintiffs asserted a variety of claims against the generic

manufacturers of metoclopramide, 23 the thrust of which was that they failed to provide adequate
warnings about the risk of tardive dyskinesia with long-term metoclopramide use.24
The Generics argued that federal statutes and regulations for generic drugs were different than
those for brand-name drugs, and thus preempted plaintiffs’ state law tort claims. The Courts of
Appeals for the Fifth and Eighth Circuits ruled otherwise: the claims were not preempted.25 Despite
the lack of any meaningful conflict in rulings, the Supreme Court granted certiorari.

21

Id., at 382-94.

22

The facts of this case are described in detail in the majority opinion, Mensing, 131 S.Ct. at 2572-73.

23

The claims against the Generics in the Mensing complaint included: strict liability, negligence,
misrepresentation by omission, negligent misrepresentation, fraud by concealment, violation of consumer
protection act, breach of implied warranties, constructive fraud, strict joint and several liability, and intentional
and negligent infliction of emotional distress. The Demahy complaint against the Generics included allegations
that were substantially similar to those found in the Mensing complaint.
24

In particular, plaintiffs asserted that “‘despite mounting evidence that long term metoclopramide use carries a
risk of tardive dyskinesia far greater than that indicated on the label,’” none of the Generics had revised their
labels to adequately warn of that danger. Mensing, 131 S.Ct. at 2573 (citation omitted).
25

Demahy v. Actavis, Inc., 593 F.3d 428 (5th Cir. 2010), rev’d, Mensing, 131 S.Ct. 2567; Mensing v. Wyeth,
Inc., 588 F.3d 603 (8th Cir. 2009), rev’d, Mensing, 131 S.Ct. 2567.

-5-

The question before the Court was “whether federal drug regulations applicable to generic
drug manufacturers directly conflict with, and thus pre-empt, these state-law [failure-to-warn]
claims.”26 In a 5-4 decision, the Court held that such claims are preempted.27
The decision hinged on whether the Generics could independently change their label after the
generic drug was approved by the FDA. Plaintiffs made three arguments that “federal law provided
several avenues” through which the Generics could have strengthened their labels so as to comply
with both federal and state law.
First, plaintiffs argued that the CBE process allowed the Generics to unilaterally change their
labels when necessary.28 In amicus briefs, the FDA disagreed. The label for brand-name and generic
drugs “must always be the same” according to the FDA, and thus the Generics have an “ongoing
federal duty of ‘sameness.’”29 CBE changes “unilaterally made to strengthen a generic drug’s
warning label would violate the statutes and regulations requiring a generic drug’s label to match its
brand-name counterpart’s.”30 Deferring to the FDA’s interpretation of its regulations, the Court
concluded that “the CBE process was not open to [the Generics] for the sort of change required by
state law.”31
Second, plaintiffs argued that Generics could have used “Dear Doctor” letters or similar
communications to send additional warnings to healthcare providers.32 The FDA disagreed because
these communications constituted “labeling” under FDA regulations and, as such, must be consistent

26

Mensing, 131 S.Ct. at 2572.

27

Id. at 2582.

28

Id. at 2570.

29

Id. at 2575.

30

Id. The FDA denied that the Generics could use the CBE process to unilaterally strengthen the generic label.
The FDA interpreted the CBE process “to allow changes to generic drug labels only when a generic drug
manufacturer changes its label to match an updated brand-name label or to follow the FDA’s instructions.” Id.
31

Id. at 2575-76.

32

Id. at 2576.
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with the brand-name label at all times.33 Once again, deferring to the FDA, the Court concluded that
“federal law did not permit [the Generics] to issue additional warnings though Dear Doctor letters.”34
The Court then found that plaintiffs’ claims were preempted by impossibility preemption
because the Generics could not independently change the generic drug label:
If [the Generics] had independently changed their labels to satisfy their state-law
duty, they would have violated federal law. Taking Mensing and Demahy’s
allegations as true, state law imposed on [the Generics] a duty to attach a safer label
to their generic metoclopramide. Federal law, however, demanded that generic drug
labels be the same at all times as the corresponding brand-name drug labels. See,
e.g., 21 C.F.R. § 314.150(b)(10). Thus, it was impossible for [the Generics] to
comply with both their state-law duty to change the label and their federal law duty to
keep the label the same. 35
Simply put, “[i]t was not lawful under federal law for the [the Generics] to do what state law
required of them.”36
The final argument was that the Generics “could have proposed—indeed, were required to
propose—stronger warning labels to the agency if they believed such warnings were needed.” 37
Stated differently, the Generics had a duty to request a stronger label. If the FDA agreed that a label
change was necessary, the argument went, it “would have worked with the brand-name manufacturer
to create a new label for both the brand-name and generic drug.”38 Thus, the generic drug label would
have complied with both federal and state law.

33

The FDA disagreed that Generics could use “Dear Doctor” letters or other communications to provide
additional warnings information. Such correspondence qualified as labeling under FDA regulations and thus
“must be ‘consistent with and not contrary to [the drug’s] approved . . . labeling.’” Id. (alteration in original).
A communication that contained substantial new warning information would not be consistent with the
approved label and could imply a therapeutic difference between the generic and brand-name drugs. Id.
34

Id.

35

Id. at 2578.

36

Id. at 2577.

37

Id. at 2576.

38

Id.
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Assuming and without deciding that there was a duty to request a stronger label, the Court
reasoned that such a claim was preempted because state law demanded a stronger label; it did not
require the Generics to approach the FDA for a stronger label:39
The federal duty to ask the FDA for help in strengthening the corresponding brandname label, assuming such a duty exists, does not change this analysis. Although
requesting FDA assistance would have satisfied the Manufacturers’ federal duty, it
would not have satisfied their state tort-law duty to provide adequate labeling. State
law demanded a safer label; it did not instruct the Manufacturer to communicate with
the FDA about the possibility of a safer label.40
Plaintiffs also argued that when the Generics’ “ability to comply with state law depends on approval
and assistance from the FDA, proving pre-emption requires [the Generics] to demonstrate that the
FDA would not have allowed compliance with state law.”41 Despite calling this a “fair argument,”
the Supreme Court rejected it because the question for impossibility is “whether the private party
could independently do under federal law what state law requires of it.”42 In Mensing, the only action
that the Generics could independently take under federal law— “asking for the FDA’s help” —would
not satisfy state law.43
The majority also addressed Levine and noted from the perspective of plaintiffs, finding
preemption here but not in Levine “makes little sense:”44
Had Mensing and Demahy taken Reglan®, the brand-name drug prescribed by their
doctors, Wyeth would control and their lawsuits would not be pre-empted. But

39

Id. at 2578.

40

Id.

41

Id. at 2578-79.

42

Id. at 2589 (citation omitted; emphasis in original).

43

Id. at 2581. Plaintiffs also argued that when the Generics’ ability to comply with state law depends on
approval and assistance from the FDA, proving preemption requires the Generics to demonstrate that the FDA
would not have allowed compliance with state law. Because the Generics never approached the FDA, they
cannot bear their burden of impossibility. The Court rejected this argument by noting that the question for
impossibility preemption is whether the Generics could independently do what state law requires of it. The
conjectures that were part of this “argument would render conflict preemption largely meaningless because it
would make most conflicts between state and federal law illusory.” Id. at 2579.
44

Id. at 2581.

-8-

because pharmacists, acting in full accord with state law, substituted generic
metoclopramide instead, federal law pre-empts these lawsuits.45
This “unfortunate hand,” however, was dealt to plaintiffs by the unique statutory and regulatory
scheme for generic drugs. Congress and the FDA, not the Court, could deal a new hand by changing
these laws and regulations. 46
II.

PLAINTIFFS’ EFFORTS TO LIMIT MENSING AND PRESERVE CLAIMS
AGAINST THE GENERICS
In the last 18 months, courts have tried to sort out what claims, if any, survive Mensing.

Plaintiffs have argued that Mensing is narrow and its preemption bar is limited to failure-to-warn
claims. The Generics have argued the opposite that Mensing is broad and preempts all claims. This
section outlines how courts have resolved some of these arguments after Mensing.
A.

Failure-to-Warn

Despite the clear and unmistakable holding in Mensing, plaintiffs have continued to challenge
the adequacy of generic drug labels. Some have done so by making the same claims and arguments
squarely rejected in Mensing. Others have tried to challenge the label by arguing that their claims,
such as strict liability, design defect, negligence, breach of express and implied warranties, fraud,
misrepresentation, unfair trade practices, etc., are not failure-to-warn claims; rather, they are distinct
causes of action not addressed in Mensing.47
The Generics have maintained that any claim that relates to the generic drug label—
regardless of the name given the claim—is preempted by Mensing. Mensing not only preempted
straight-forward failure-to-warn claims, it also preempted all claims premised on the Generics’ failure
to adequately warn about the risks of the generic drug.

45

Id.

46

The Court noted that Levine was “not to the contrary.” The Levine claims were not preempted because it was
possible for the brand-name manufacturer to unilaterally change the label and thus comply with both federal and
state law. Id.
47

Decisions that directly address some of these claims are discussed in the following sections.
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With few exceptions,48 courts across the country have ruled that claims relating to the generic
drug label or warnings are preempted under Mensing.49 For example, some courts have simply ruled

48

See cases cited in Sections II.B. and C., below; Couick v. Wyeth, Inc., No. 3:09-CV-210-RJC-DSC, 2012 WL
79670 (W.D.N.C. Jan. 11, 2012) (the Generics failed to meet their burden to prove that their labels were the
same as the brand-name drug); In re Reglan/Metoclopramide, No. CJC-0-004631, Slip Op. (Cal. Super. Ct. May
21, 2012); Hassett v. Dafoe Reglan/Metoclopramide Litig., No. 1551, 1997, 2012 WL 1512551, at 2 (Pa. Com.
Pl. Mar. 22, 2012).
49

See Demahy v. Schwarz Pharma, Inc., No. 11-31073, 2012 WL 5261492, at *6 (5th Cir. Oct. 25, 2012)
(hereinafter “Demahy II”); Gaeta ex rel. A.G. v. Perrigo Pharm. Co., 469 Fed.Appx. 556, 557 (9th Cir. 2012);
Smith v. Wyeth, Inc., 657 F.3d 420, 423 (6th Cir. 2011), cert. denied, 132 S.Ct. 2103 (2012); Bowdrie v. Sun
Pharm. Indus. Ltd., No. 12-CV-853 WFK MDG, 2012 WL 5465994, at *6 (E.D.N.Y. Nov 09, 2012); Purvis v.
Teva Pharm., USA, Inc., No. CIV.A. 10-807-BAJ, 2012 WL 5364392, at *3 (M.D. La. Oct. 30, 2012); Pirello v.
Qualitest Pharm., Inc., No. CIV.A. 10-298-BAJ, 2012 WL 5363243, at *3 (M.D. La. Oct. 30, 2012); Phares v.
Actavis-Elizabeth LLC, No. CIV. B:11-63, 2012 WL 3779227, at *6 (S.D. Tex. Aug. 30, 2012); Jacobsen v.
Wyeth, LLC, No. CIV.A. 10-0823, 2012 WL 3575293, at *9 (E.D. La. Aug. 20, 2012); Truddle v. Wyeth, LLC,
No. 2:11-CV-00207-GHD, 2012 WL 3338715, at *4 (N.D. Miss. Aug 14, 2012); Strayhorn v. Wyeth Pharm.,
Inc., No. 11-2058-STA-CGC, et al., 2012 WL 3261377, at *10,*14 (W.D. Tenn. Aug. 08, 2012); In re Accutane
Prod. Liab., MDL 1626, 2012 WL 3194952, at *2 (M.D. Fla. Aug. 07, 2012) (hereinafter “In re Accutane II”);
Aucoin v. Amneal Pharm., LLC, No. CIV.A. 11-1275, 2012 WL 2990697, at *9 (E.D. La. Jul. 20, 2012);
Lashley v. Pfizer, Inc., No. 1:09CV749 HSO JMR, 2012 WL 2459148, at *9-*10, *14 (S.D. Miss. Jun. 27,
2012), reconsideration denied (Oct. 01, 2012); Brinkley v. Pfizer, Inc., No. 10-0274-CV-W-SOW, 2012 WL
1865402, at *5 (W.D. Mo. May 22, 2012); Johnson v. Teva Pharm. USA, Inc., No. 2:10 CV 404, 2012 WL
1866839, at *2-*3 (W.D. La. May 21, 2012); Eckhardt v. Qualitest Pharm. Inc., 858 F. Supp. 2d 792, 801 (S.D.
Tex. 2012); Phelps v. Wyeth, Inc., 857 F. Supp. 2d 1114, 1125-26 (D. Or. 2012); Metz v. Wyeth LLC, No. 8:10CV-2658-T-27AEP, 2012 WL 1058870, at *5 (M.D. Fla. Mar. 28, 2012) (hereinafter “Metz II”); In re
Darvocet, Darvon and Propoxyphene Prod. Liab. Litig., MDL 2226, 2012 WL 718618, at *5 (E.D. Ky. Mar.
05, 2012) (hereinafter “Darvocet I”), motion to amend denied, 2012 WL 1478798 (E.D. Ky. Apr. 27, 2012);
Bowman v. Wyeth, LLC, No. CIV. 10-1946 JNE/SER, 2012 WL 684116, at *6 (D. Minn. Mar. 02, 2012);
Moretti v. PLIVA, Inc., No. 2:08-CV-00396-JCM, 2012 WL 628502, at *5 (D. Nev. Feb. 27, 2012) (hereinafter
“Moretti II”); Morris v. Wyeth, Inc., No. 3:09-CV-854, 2012 WL 601455, at *2 (W.D. La. Feb. 23, 2012)
(hereinafter “Morris II”); Bell v. PLIVA, Inc., 845 F. Supp. 2d 967, 970-71 (E.D. Ark. 2012); Moretti v. Mutual
Pharm. Co., 852 F. Supp. 2d 1114, 1118 (D. Minn. 2012) (hereinafter “Moretti I”); Kellogg v. Wyeth, No. 07CV-82, 2012 WL 368658, at *4-*5 (D. Vt. Feb. 03, 2012); Lyman v. Pfizer, Inc., No. 2:09-CV-262, 2012 WL
368675, at *4 (D. Vt. Feb. 03, 2012) (hereinafter “Lyman I”); In re Pamidronate Prod. Liab. Litig., 842 F. Supp.
2d 479, 484 (E.D.N.Y. 2012); Coney v. Mylan Pharm., Inc., No. 6:11-CV-35, 2012 WL 170143, at *4, *6 (S.D.
Ga. Jan. 19, 2012); Pellegrin v. Qualitest Pharm., Inc., No. CIV.A. 10-2126, 2012 WL 641967, at *1 n.1 (E.D.
La. Jan 11, 2012); Moore v. Mylan Inc., 840 F. Supp. 2d 1337, 1346 (N.D. Ga. 2012); Barfield v. Wyeth Inc.,
No. CIV.A. 09-2012, 2012 WL 641948, at *2 (W.D. La. Jan. 04, 2012); Grinage v. Mylan Pharm., Inc., 840 F.
Supp. 2d 862, 868 (D. Md. 2011); Del Valle v. PLIVA, Inc., No. CIV.A. B:11-113, 2011 WL 7168620, at *5
(S.D. Tex. Dec. 21, 2011) (hereinafter “Del Valle I”), adopted, Del Valle v. Qualitest Pharm. Inc., 2012 WL
2899406 (S.D. Tex. Jun. 22, 2012) (hereinafter “Del Valle II”); Fullington v. PLIVA, Inc., No. 4:10CV00236
JLH, 2011 WL 6153608, at *5-*6 (E.D. Ark. Dec. 12, 2011) (hereinafter “Fullington I”), reconsideration
denied, 2012 WL 2918711 (E.D. Ark. Jul. 17, 2012); In re Fosamax (Alendronate Sodium) Prod. Liab. Litig.
(No. II), MDL 2243, 2011 WL 5903623, at *7-*8 (D.N.J. Nov. 21, 2011); Stevens v. PLIVA, Inc., No. CIV.
6:10-0886, 2011 WL 6224569, at *2 (W.D. La. Nov. 15, 2011), adopted, 2011 WL 6224556 (W.D. La. Dec. 02,
2011); In re Accutane I, 2011 WL 6224546, at *2; Guarino v. Wyeth LLC, 823 F. Supp. 2d 1289, 1292-93
(M.D. Fla. 2011), reconsideration denied, 2012 WL 28810 (M.D. Fla. Jan. 05, 2012); Waguespack v. PLIVA
USA, Inc., No. CIV.A. 10-692, 2011 WL 5826015, at *2 (E.D. La. Nov. 03, 2011); Metz v. Wyeth, LLC, No.
8:10-CV-2658-T-27AEP, 2011 WL 5024448, at *3 (M.D. Fla. Oct. 20, 2011) (hereinafter “Metz I”);
Richardson v. Wyeth Inc., No. CIV. 10-0883, 2011 WL 5402184, at *2 (W.D. La. Oct. 20, 2011), adopted, 2011
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that Mensing bars failure-to-warn claims.50 Other courts have more aggressively used Mensing to
dispose of all claims where the thrust of the claims is premised on failure-to-warn allegations.51 One
court noted that a “‘kitchen sink’ approach . . . does not obscure the fact that all of these claims are
based upon the purported failure of the generic drug defendants to warn of the dangers of long-term
use of the drug.”52 Finally, courts have dismissed plaintiffs’ claims because they were identical to
those dismissed by the Supreme Court in Mensing.53
WL 5402396 (W.D. La. Nov. 07, 2011); Guilbeau v. Wyeth Inc., No. CIV.A. 09-1652, 2011 WL 4948996, at *2
(W.D. La. Oct. 14, 2011); Phillips v. Wyeth Inc., No. CIV.A. 10-0882, 2011 WL 5826035, at *1 (W.D. La.
Oct. 14, 2011); LaBruyere v. Actavis, Inc., No. CIV.A. 09-6127, 2011 WL 5826018, at *1 (E.D. La. Oct. 04,
2011); Schork v. Baxter Healthcare Corp., No. 4:10-CV-00005-RLY, 2011 WL 4402602, at *3 (S.D. Ind.
Sep. 22, 2011); Beck v. Teva Pharm. Indus. Ltd., No. CIV.A. 10-1901, 2011 WL 4062219, at *3 (E.D. La. Sept.
13, 2011); Henderson v. Sun Pharm. Indus., Ltd., 809 F. Supp. 2d 1373, 1381 (N.D. Ga. 2011); Brown v.
Actavis Elizabeth, LLC, CIV.A. 10-11, 2011 WL 5826022, at *1 (E.D. La. Aug. 10, 2011); Thiel v. Wyeth, Inc.,
No. 6:10-cv-01304-CEH-GJK, Slip Op. at *7-*9 (M.D. Fla. Nov. 6, 2012) (dkt. # 110); Madden v. Teva Pharm.
USA, Inc., No. 0087, 2012 WL 5129709, at 2 (Pa. Com. Pl. Sep. 18, 2012); Kriesmer v. Upsher-Smith Labs.,
Inc., No. 2012CV00557, 2012 WL 2003945 (Ohio Com. Pl. May 24, 2012); In re Reglan Litig., No. 289, 2012
WL 1613329, at 4 (N.J. Super. Ct. May 04, 2012); Blauvelt v. Teva Pharm., USA, Inc, No. 0843, 2012 WL
4766950, at 6 (Pa. Com. Pl. Mar. 12, 2012); Macdonald v. Teva Pharm. USA, Inc., No. PC046482, 2012 WL
1120366, at 2 (Cal. Super. Ct. Feb. 16, 2012); Yamane v. Wyeth, No. 08-1-349K, 2012 WL 1120367, at 5
(Hawaii Cir. Ct. Jan. 03, 2012); Huck v. Trimark Physicians Group, No. LACV018947, 2012 WL 553492, at *1
(Iowa Dist. Ct. Jan. 05, 2012); Hutchison v. Endoscopy Ctr. of S. Nev., LLC, Nos. A562216, et al., 2011 WL
6688744, at 7 (Nev. Dist. Ct. Oct. 05, 2011).
50

Bowdrie, 2012 WL 5465994, at *6, *8, *10; Purvis, 2012 WL 5364392, at *3; Pirello, 2012 WL 5363243, at
*3; In re Accutaner II, 2012 WL 3194952, at *2; Aucoin, 2012 WL 2990697, at *9; Lashley, 2012 WL
2459148, at *9-*10, *14; Johnson, 2012 WL 1866839, at *2-*3; Eckhardt, 858 F. Supp. 2d at 801; Metz II,
2012 WL 1058870, at *5; Darvocet I, 2012 WL 718618, at *5; In re Pamidronate, 842 F. Supp. 2d at 484;
Coney, 2012 WL 170143, at *4, *6; Barfield, 2012 WL 641948, at *2; Grinage, 840 F. Supp. 2d at 868; In re
Fosamax, 2011 WL 5903623, at *7-*8; Stevens, 2011 WL 6224569, at *2; Waguespack, 2011 WL 5826015, at
*2; Metz I, 2011 WL 5024448, at *3; Richardson, 2011 WL 5402184, at *2; Schork, 2011 WL 4402602, at *3;
Beck, 2011 WL 4062219, at *3; Madden, 2012 WL 5129709, at 2; Kriesmer, 2012 WL 2003945, at 2;
Macdonald, 2012 WL 1120366, at 2; Yamane, 2012 WL 1120367, at 5; Hutchison, 2011 WL 6688744, at 7.
51

Demahy II, 2012 WL 5261492, at *6; Smith, 657 F.3d at 423; Phares, 2012 WL 3779227, at *7; Truddle,
2012 WL 3338715, at *4; Strayhorn, 2012 WL 3261377, at *14; Brinkley, 2012 WL 1865402, at *5; Phelps,
857 F. Supp. 2d at 1126; Bowman, 2012 WL 684116, at *6; Moretti II, 2012 WL 628502, at *5; Morris II, 2012
WL 601455, at *3; Bell, 845 F. Supp. 2d at 970-71; Moretti I, 852 F. Supp. 2d at 1118; Kellogg, 2012 WL
368658, at *4-*5; Lyman I, 2012 WL 368675, at *4; Pellegrin, 2012 WL 641967, at *1 n.1; Moore,
840 F. Supp. 2d at 1346; Del Valle I, 2011 WL 7168620, at *5; Fullington I, 2011 WL 6153608, at *5-*6;
Guarino, 823 F. Supp. 2d at 1292-93; In re Accutane I, 2011 WL 6224546, at *2; Metz I, 2011 WL 5024448, at
*3; Guilbeau, 2011 WL 4948996, at *2; Phillips, 2011 WL 5826035, at *1; Bruyere, 2011 WL 5826018, at *1;
Henderson, 809 F. Supp. 2d at 1381; Brown, 2011 WL 5826022, at *1; Thiel, Slip Op. at 7-9; In re Reglan,
2012 WL 1613329, at 4; Blauvelt, 2012 WL 4766950, at 6; Huck, 2012 WL 553492, at *1.
52

DeValle, 2011 WL 7168620, at *5.

53

Jacobsen, 2012 WL 3575293, at *9; Bowman, 2012 WL 684116, at *6; Moretti I, 852 F. Supp. 2d at 1118;
Guarino, 823 F. Supp. 2d at 1292 n.1; In re Reglan, 2012 WL 1613329, at 4; Blauvelt, 2012 WL 4766950, at 6.
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B.

Failure-to-Communicate the FDA-Approved Label

While Mensing preempts challenges to the substance of the generic drug label, plaintiffs have
asserted that Mensing did not preempt challenges to the communication of that label.

Stated

differently, although Mensing may prohibit the Generics from adding to or changing the label, it did
not address the manner in which the Generics may communicate the content of the FDA-approved
label. The Generics have an opportunity and an obligation to effectively communicate warnings to
doctors and/or patients through a variety of avenues, such as “Dear Doctor” letters, detailing, training,
etc. So long as the communications are consistent with the FDA-approved label, the plaintiffs have
asserted, Mensing does not preempt these claims.
The Generics have responded that Mensing’s proscription of the Generics’ use of “Dear
Doctor” letters or other communications applies equally to allegations that they should have more
effectively communicated the FDA-approved label. The Generics cannot send out “Dear Doctor”
letters without prior FDA approval.

Moreover, communications from the Generics “would

inaccurately imply a therapeutic difference between the brand and generic drugs and thus could be
impermissibly ‘misleading.’”54 Finally, the Generics have maintained that there is no duty to send a
label that plaintiffs argue is otherwise “inadequate” or “misleading.”
The courts are split as to whether preemption bars claims that the Generics should have more
effectively communicated the FDA-approved label. Some courts have found these claims to be

54

Mensing, 131 S.Ct. at 2576.
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preempted by Mensing;55 other courts have rejected preemption, finding failure-to-communicate
claims to be consistent with Mensing.56
Courts that have preempted these failure-to-communicate claims view them as nothing more
than attempts to “backdoor” the claims Mensing preempted.”57 As one court explained:
While this argument has some merit, this court does not find sufficient authority to
impose such legal responsibility upon [the Generics] who have otherwise provided
the warnings that they were required to use in the package inserts to independently
send out [(a)] “Dear Doctor” letter emphasizing the changes. Therefore, to the extent
that plaintiffs’ claims can be read to assert liability against the generic manufacturers
solely for failure to highlight changes in the required warnings through dissemination
of [(a)] “Dear Doctor” letter, or other non-promotional materials, these claims are
also preempted.58
Moreover, courts have found preemption of claims that the Generics failed to use communications
beyond “labeling” as defined by the FDA.59
Some courts have dodged the preemption issue altogether by finding that plaintiffs failed to
plead sufficient facts to support this claim.60 One court in particular, dismissed the claim because

55

See Purvis, 2012 WL 5364392, at *4; Pirello, 2012 WL 5363243, at *3; Jacobsen, 2012 WL 3575293, at *10;
Strayhorn, 2012 WL 3261377, at *15; Fullington v. PLIVA, Inc., No. 4:10CV00236 JLH, 2012 WL 1893749,
at *6 (E.D. Ark. May. 23, 2012) (hereinafter “Fullington II”), reconsideration denied, 2012 WL 2918711;
Brinkley, 2012 WL 1865402, at *5; Cooper v. Wyeth, Inc., No. CIV.A. 09-929-JJB, 2012 WL 733846, at *7
(M.D. La. Mar. 06, 2012) (additional communications beyond “Dear Doctor” letters are preempted); Darvocet
I, 2012 WL 718618, at *4 n.9; Moretti II, 2012 WL 628502, at *5; Moore, 840 F. Supp. 2d at 1348 n. 11; Del
Valle I, 2011 WL 7168620, at *3; In re Fosamax, 2011 WL 5903623, at *9 (D.N.J. Nov. 21, 2011); In re
Reglan, 2012 WL 1613329, at 6; Kellogg, 2012 WL 368658, at *5.
56

See Lyman v. Pfizer, Inc., No. 2:09-CV-262, 2012 WL 2970627, at *9 (D. Vt. Jul. 20, 2012) (hereinafter
“Lyman II”); Fisher v. Pelstring, 817 F. Supp. 2d 791, 834-35 (D.S.C. 2011), on reconsideration in part (Jan
11, 2012); Brasley-Thrash v. Teva Pharm. USA, Inc., No. CIV.A. 10-00031-KD-N, 2011 WL 4025734, at *3
(S.D. Ala. Sep. 12, 2011); Hassett, 2012 WL 1512551, at 3; Hutchison, 2011 WL 6688744, at 6; Keck v.
Endoscopy Ctr. of S. Nev., LLC, Nos. A575837, et al., 2011 WL 3921690, at 5 (Nev. Dist. Ct. Aug. 19, 2011);
Sacks v. Endoscopy Ctr. of S. Nev., LLC, No. 08A572315, 2011 WL 4915174 at 2 (Nev. Dist. Ct. Jul. 28, 2011).
57

Brinkley, 2012 WL 1865402, at *5.

58

Reglan, 2012 1613329, at 6.

59

Cooper, 2012 WL 733846, at *7; Kellogg, 2012 WL 368658, at *5.

60

Eckhardt, 858 F. Supp. 2d at 800; Darvocet I, 2012 WL 718618, at *4; Coney, 2012 WL 170143, at *4;
Grinage, 840 F. Supp. 2d at 868.
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plaintiff failed to allege that effective communication would have changed the doctor’s prescribing
decision.61
On the other hand, courts have rejected preemption because the Generics are able to
communicate warnings that are consistent with and not contrary to the FDA-approved label.
“[N]othing in Mensing forbids using these communication methods to relate a label warning already
approved by the FDA.”62 As one court explained:
A “Dear Doctor” letter notifying a prescribing physician of the newly-updated and
strengthened FDA label the generic drug was tied to would not run afoul of any
federal law, which therefore leaves state law free to impose such a burden on the
generic manufacturer so long as the state law’s requirements would not purport to
require the letter to breach the parameters for such correspondence set by the FDA.63
Further, there is no requirement that the Generics “must seek out the FDA’s approval when sending a
[“Dear Health Care Professional”] letter that simply reiterates warnings contained in the approved
label.”64 Some of these same courts have rejected the Generics’ argument that there can be no duty or
causation where plaintiffs concede that the FDA-approved label was inadequate because plaintiffs can
plead in the alternative and the duty to warn is an objective, not subjective inquiry.65
C.

Failure-to-Timely-Update the Generic Label to be Consistent with the BrandName Label

Plaintiffs have had moderate success with claims that the Generics failed to timely update
their labels to be consistent with brand-name labels. This arises where the brand-name manufacturer
has revised its label, but the Generics have failed to update their labels accordingly. Plaintiffs have
argued that when the brand-name manufacturer has revised its label, it is not only possible for the
Generics to update their own labels, but federal law requires them to do so. Because the Generics can

61

Grinage at 840 F. Supp. 2d at 868-69.

62

Cooper, 2012 WL 733846, at *7.

63

Id., at *4.

64

Brasley-Thrash, 2011 WL 4025734, at *3.

65

See id.
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comply with both federal regulations and state law requiring a stronger warning by updating to the
new FDA-approved label, impossibility preemption does not apply.66
The Generics have responded that these failure-to-timely-update claims are preempted by
Mensing and/or Buckman Co. v. Plaintiffs’ Legal Committee.67 They also have argued that the claims
must be dismissed for lack of duty and causation. There is no duty to update a generic drug label to
be consistent with a brand-name label that plaintiffs contend was still inadequate. Plaintiffs also
cannot demonstrate that had the Generics actually updated their label in a timely fashion, they would
not have been injured.
A few courts have found in favor of the Generics,68 but the reasoning has been inconsistent.
Courts have ruled that failure-to-timely-update allegations are preempted because they essentially
amount to failure-to-warn claims preempted by Mensing,69 the Generics do not have an obligation to
update their label until the FDA actually approves the CBE revision made by the brand-name
manufacturer,70 and the Generics cannot directly communicate with physicians about the contents of
the label.71

Finally, some courts have concluded that “Plaintiffs’ assorted failure to conform

allegations impermissibly attempt to enforce FDA regulations in violation of Buckman,” and thus
were preempted.72

66

Mensing, 131 S.Ct. at 2575 (while generic drug manufacturers could not use the CBE process to unilaterally
alter warning labels, they could use this process to “match an updated brand-name label”).
67

531 U.S. 341, 344 (2001).

68

See Bowdrie, 2012 WL 5465994, at *6; Strayhorn, 2012 WL 3261377, at *16; Del Valle II, 2012 WL
2899406, at *3; Brinkley, 2012 WL 1865402, at *5; Fulgenzi v. PLIVA, Inc., 2012 WL 1110009, at *7
(N.D. Ohio Mar. 31, 2012); Bell, 845 F. Supp. 2d at 971; Gross v. Pfizer, Inc., 825 F. Supp. 2d 654, 660, 663
(D. Md. Nov. 22, 2011), reconsideration denied (Jan. 27, 2012); see also Darvocet I, 2012 WL 718618, at *4
n.8 (probably preempted); Bowman, 2012 WL 684116, at *7 n.6 (probably preempted).
69

Bowdrie, 2012 WL 5465994, at *6; Brinkley, 2012 WL 1865402, at *5; Fulgenzi, 2012 WL 1110009, at *7;
see also Darvocet I, 2012 WL 718618, at *4 n.8 (probably preempted); Bowman, 2012 WL 684116, at *7 n.6
(probably preempted) .
70

Bowdrie, 2012 WL 5465994, at *6.

71

Bell, 845 F. Supp. 2d at 971.

72

Strayhorn, 2012 WL 3261377, at *16; see also Fulgenzi, 2012 WL 1110009, at *7.
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Beyond preemption, courts have also rejected failure-to-timely-update claims because the
plaintiffs cannot establish a duty and/or causation. As one court explained, plaintiff was asking the
court to hold the Generics “‘responsible for not updating their labeling in 2004 to a label that
[plaintiff] believes, and has pled, would still be inadequate.’”73 There simply cannot be a duty to
distribute an inadequate label or any injury flowing from an inadequate label.74 Courts also have
dismissed failure-to-timely-update claims because the complaint failed to include sufficient facts to
support the claims.75
A substantial number of courts, however, have rejected preemption of failure-to-timelyupdate claims because they are consistent with Mensing’s76 holding that the generic drug label must
be the same as the brand-name label:
Since, as Mensing makes clear, the FDA’s labeling regulations set the ceiling for
labeling strength, any state law purporting to impose more stringent requirements
would be preempted. However, a generic drug manufacturer’s failure to adhere to
the brand-name label the generic drug is tied to would plainly violate federal law and
likely violate state law under the LPLA. In the latter scenario, the requirements of
state law would coextend with, but would not exceed, the requirements of federal
law, rendering impossibility preemption inapplicable.77
As one court reasoned, “[o]nce the FDA approved the addition of these warnings to the Reglan label,
[the Generic] has not indicated that any federal law prevented [the Generic] from also adding these

73

Gross, 825 F. Supp. 2d at 664 (citation omitted; alteration in original); see also Fullington II, 2012 WL
1893749, at *7; Johnson, 2012 WL 1866839, at *4; Bowman, 2012 WL 684116, at *7; Morris II, 2012 WL
601455, at *3; Del Valle I, 2011 WL 7168620, at *8.
74

Fullington II, 2012 WL 1893749, at *7; Johnson, 2012 WL 1866839, at *4; Bowman, 2012 WL 684116,
at *7; Morris II, 2012 WL 601455, at *3; Del Valle I, 2011 WL 7168620, at *8; Gross, 825 F. Supp. 2d at 66364.
75

Fullington II, 2012 WL 1893749, at *6; Johnson, 2012 WL 1866839, at *4; Eckhardt, 858 F. Supp. 2d at 800;
Darvocet I, 2012 WL 718618, at *4; Morris II, 2012 WL 601455, at *3; Lyman, 2012 WL 368675, at *5-*6;
Coney, 2012 WL 170143, at *4; In re Fosamax, 2011 WL 5903623, at *7.
76

See Lyman II, 2012 WL 2970627, at *9; Johnson, 2012 WL 1866839, at *2-*3; Phelps, 857 F. Supp. 2d at
1133; Metz II, 2012 WL 1058870, at *3; Cooper, 2012 WL 733846, at *3; Morris II, 2012 WL 601455, at *3;
Lyman I, 2012 WL 368675, at *5-*6; Couick, 2012 WL 79670, at *5; Del Valle I, 2011 WL 7168620, at *8;
Fullington II, 2012 WL 1893749, at *6; Fisher, 817 F. Supp. 2d at 805; In re Reglan, 2012 WL 1613329, at 5;
Hassett, 2012 WL 1512551, at 3.
77

Cooper, 2012 WL 733846, at *4.
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warnings to its generic metoclopramide products.”78 Given that “federal law requires a generic drug
label to be the same as its brand-name counterpart,” the claims are not preempted.79
D.

Breach of Express and Implied Warranties

Plaintiffs’ complaints often include breach of warranty claims, such as breach of an express
warranty and the implied warranties of merchantability and fitness for a particular purpose. In the
past, these claims were based on representations found in the generic drug label. However, Mensing
has forced plaintiffs to look beyond the label to promotional materials, detailing and other
communications. Although this model might fit brand-name drugs, it does not neatly fit generic
drugs. So, plaintiffs have been left with very general allegations that the Generics expressly or
impliedly warranted the generic drug as safe and/or fit for its intended use. Since these are not
failure-to-warn claims, plaintiffs have argued, breach of warranty claims are not preempted by
Mensing.
The Generics have responded that most breach of warranty claims, whether express or
implied, are based solely on representations found in the label. Since the Generics cannot change the
label, the breach of warranty claims are preempted under Mensing. They also have argued that there
are no implied warranties of an absolutely safe drug.
Most courts have sided with the Generics.80 Many of these courts have ruled that breach of
warranty claims are preempted because they are based on nothing more than the generic drug label,

78

Fisher, 817 F. Supp. 2d at 805.

79

Id.

80

See Bowdrie, 2012 WL 5465994, at *9; Jacobsen, 2012 WL 3575293, at *12; Strayhorn, 2012 WL 3261377,
at *18; Aucoin, 2012 WL 2990697, at *11; Lashley, 2012 WL 2459148, at *10; Johnson, 2012 WL 1866839,
at *5; Cooper, 2012 WL 733846, at *9; Darvocet I, 2012 WL 718618, at *5; Morris II, 2012 WL 601455, at *5;
In re Pamidronate, 842 F. Supp. 2d at 484; Couick, 2012 WL 79670, at *6-*7 (express warranty claims only);
In re Fosamax, 2011 WL 5903623, at *8-*9; Metz I, 2011 WL 5024448, at *4; Morris v. Wyeth, Inc., No. 3:09CV-854, 2011 WL 4973839, at *3 (W.D. La. Oct. 19, 2011) (“Morris I”), motion to amend denied, Morris II,
2012 WL 601455; Fisher, 817 F. Supp. 2d at 819-20 (express claims only); Huck, 2012 WL 553492, at *1;
Schrock v. PLIVA USA, Inc., No. CIV-08-453-M, 2011 WL 6130924, at *2-*3 (W.D. Okla. Dec. 08, 2011).
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one that cannot be revised by the Generics.81 As one court explained, plaintiffs failed to allege that
the Generic “advertised its products, detailed its products to doctors, or made any other forms of
communications regarding its products beyond the package insert.”82 Moreover, courts have held that
warranty claims directed at the drug itself, i.e., formulation or composition, are preempted because of
Mensing’s federal duty of sameness.83 As with the label, the Generics cannot change the formulation
of their generic drug:
The gravamen of plaintiffs’ proposed breach of warranties claim alleges that
“[d]efendants marketed and promoted their [metoclopramide] as safe and efficacious
for its intended uses. . . . Defendants expressly and impliedly warranted that the
[metoclopramide tablets] were not unreasonably dangerous and instead were
merchantable and fit for its intended use . . . .” Based upon the Mensing decision,
plaintiffs’ breach of warranties claim is preempted because federal regulations bar
[the Generic] from independently changing its safety and efficacy labels; [the
Generic’s] only independent action was asking for the FDA’s help. Therefore, [the
Generic] could not satisfy its state law imposed duty for preemption purposes.84
Finally, courts have sometimes avoided the preemption issue by dismissing breach of warranty claims
because plaintiffs failed to cite any facts to support those claims.85
A small handful of courts, however, refused to dismiss implied warranty claims that the
generic drugs were unsafe or not merchantable nor fit for their intended purpose. 86 The rationale of
these courts is cursory and varied. Some have ruled that Mensing does not preempt implied warranty
claims because the Generics implicitly warranted that the drug was safe and effective despite the

81

Bowdrie, 2012 WL 5465994, at *9; Jacobsen, 2012 WL 3575293, at *12; Strayhorn, 2012 WL 3261377,
at *18; Aucoin, 2012 WL 2990697, at *11; Lashley, 2012 WL 2459148, at *10; Johnson, 2012 WL 1866839,
at *5; Cooper, 2012 WL 733846, at *9; Darvocet I, 2012 WL 718618, at *5; Morris II, 2012 WL 601455, at *5;
Couick, 2012 WL 79670, at *6-*7 (express warranty claims only); Metz I, 2011 WL 5024448, at *4; Morris I,
2011 WL 4973839, at *3; Fisher, 817 F. Supp. 2d at 819-20; Huck, 2012 WL 553492, at *1; Schrock, 2011 WL
6130924, at *2-*3.
82

Cooper, 2012 WL 733846, at *9.

83

Fosamax, 2011 WL 5903623, at *8-*9; In re Pamidronate, 842 F. Supp. 2d at 485.

84

Schrock, 2011 WL 6130924, at* 2 (citation omitted; first alterations in original).

85

Purvis, 2012 WL 5364392, at *4; Pirello, 2012 WL 5363243, at *3; Aucoin, 2012 WL 2990697, at *11;
Couick, 2012 WL 79670, at *6-*7; Grinage, 840 F. Supp. 2d at 871; Metz I, 2011 WL 5024448, at *4 n.6.
86

See Metz II, 2012 WL 1058870, at *5; Couick, at *6-*7; Fisher, 817 F. Supp. 2d at 820-22, 832; Sacks, 2011
WL 4915174, at 2.
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generic drug label, 87 or the Generics failed to establish that their labels were the same as the brandname drug’s. 88 Another court refused to dismiss a breach of implied warranty because Mensing did
not “preclude all tort claims” against the Generics.89
E.

Misrepresentation, Fraud, Concealment and Consumer Protection Act Claims

Misrepresentation claims, including negligent misrepresentation, concealment, fraud and
Consumer Protection Act violations, etc., are frequently asserted against the Generics. Plaintiffs have
argued that the Generics misled physicians about the safety of the generic drug through affirmative
misrepresentations or by concealing important safety information. Like breach of warranty claims,
plaintiffs often have not relied upon facts beyond the generic drug label itself.
The Generics have responded that these misrepresentation claims, like other claims, simply
challenge the content of the generic drug label. Since its label must be the same as the brand-name
drug—nothing more and nothing less—the misrepresentation claims are preempted by Mensing. As
to any allegations beyond the label, the Generics have argued that the claims simply do not meet the
pleading requirements.
With limited exceptions,90 the courts have agreed with the Generics.91 Many courts have
concluded that misrepresentation claims are preempted by Mensing because they are premised on
alleged representations or omissions in the generic drug label.92 As one court explained, “Any claim
based on the errors in the label—or omissions in labeling or communications with health care
87

Metz II, 2012 WL 1058870, at *5; Fisher, 817 F. Supp. 2d at 819-20.

88

Couick, 2012 WL 79670, at *6-*7.

89

Sacks, 2011 WL 4915174, at 2.

90

See Fisher, 817 F. Supp. 2d at 835; Kriesmer, 2012 WL 2003945, at 3.

91

See Bowdrie, 2012 WL 5465994, at *9-*10; Truddle, 2012 WL 3338715, at *5-*7; Strayhorn, 2012 WL
3261377, at *17; Eckhardt, 858 F. Supp. 2d at 800-801; Metz II, 2012 WL 1058870, at *5; Darvocet I, 2012
WL 718618, at *5; Bowman, 2012 WL 684116, at *6; Coney, 2012 WL 170143, at *7-*8; Grinage,
840 F. Supp. 2d at 871-72; Gross, 825 F. Supp. 2d at 659; In re Fosamax, 2011 WL 5903623, at *9; Metz I,
2011 WL 5024448, at *4; Fisher, 817 F. Supp. 2d at 823 (misrepresentation claims premised on failure to
update the label, however, were not preempted); Huck, 2012 WL 553492, at *1.
92

Bowdrie, 2012 WL 5465994, at *9; Eckhardt, 858 F. Supp. 2d at 799, 801; Darvocet I, 2012 WL 718618, at
*5; Coney, 2012 WL 170143, at *7; In re Fosamax, 2011 WL 5903623, at *9; Fisher, 817 F. Supp. 2d at 823.
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providers—is pre-empted by the FDA regulations for the same reason that failure-to-warn claims are
pre-empted.”93 Another court dismissed misrepresentation claims because the Supreme Court
dismissed the same claims in Mensing.

94

Finally, some courts have dismissed misrepresentation

claims allegedly premised on materials outside the label by finding that plaintiffs failed to meet the
applicable pleading requirements.95
Two courts have ruled that preemption does not apply to misrepresentation claims under very
narrow circumstances. Misrepresentation claims are not preempted if the Generic failed to timely
update its label to match the brand-name label in compliance with FDA regulations.96 Further, a
deceptive trade practices claim is not preempted where the generic drug was subject to a recall.97
F.

Manufacturing Defect

Boiler-plate manufacturing defect claims based on negligence and strict liability principles
are often asserted by plaintiffs. Plaintiffs have simply recited the elements of these claims with little,
if any, supporting facts. They have argued that manufacturing defect claims, such as where the drug
actually differs from the approved formulation, are not preempted by Mensing.
Rather than taking preemption head-on, the Generics have argued that plaintiffs failed to cite
any facts to support manufacturing defect claims. The mere recital of the elements of such a claim
without any supporting facts does not satisfy basic pleading requirements. If pushed, however, the
Generics probably would concede that factually supported manufacturing defect claims—very
uncommon claims—would survive Mensing.
Only two courts have specifically addressed whether a sufficiently plead manufacturing
defect claim is preempted by Mensing. In Fisher, the court ruled that preemption did not bar a
93

Grinage, 840 F. Supp. 2d at 871-72.

94

Bowman, 2012 WL 684116, at *7.

95

Coney, 2012 WL 170143, at *7-*8; see also Eckhardt, 858 F. Supp. 2d at 801; Metz II, 2012 WL 1058870,
at *5.
96

Fisher, 817 F. Supp. 2d at 823, 835.

97

Kriesmer, 2012 WL 2003945, at 3.
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manufacturing defect claim based on allegations that “some error in the manufacturing process”
caused the generic drug label to be inconsistent with the label of the brand-name drug.98 In Kriesmer,
the court refused to preempt both design and manufacturing defect claims where the generic drug was
the subject of a dosage-related recall.99
Most courts have avoided the preemption issue because plaintiffs failed to support the
manufacturing defect claims with sufficient facts.100 As one court explained, “[t]here are no factual
allegations regarding the manner in which the product materially deviated from the specifications or
performance standards for the product. . . . ‘Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice’ to state a claim.”101
G.

Design Defect

Plaintiffs have alleged that the design of the generic drug was defective and/or unreasonably
dangerous. For example, the Generics should have used a different drug formulation, incorporated
different packaging or withdrawn the generic drug from the market. 102 Plaintiffs have argued that
Mensing did not address design defect claims, and thus such claims are not preempted.
The Generics have responded that most design defect claims are nothing more than disguised
failure-to-warn claims preempted by Mensing. To the extent the design defect claims allege that the
Generics should have used a different design or formulation, Mensing’s “federal duty of sameness”
for labeling applies equally to design defect claims. The Generics are no more at liberty to use a
different design than they are to use a different label, and such claims are preempted.

98

Fisher, 817 F. Supp. 2d at 818.

99

Kriesmer, 2012 WL 2003945, at 3.

100

In re Accutane II, 2012 WL 3194952, at *2; Aucoin, 2012 WL 2990697, at *10; Eckhardt, 858 F. Supp. 2d
at 800; Fulgenzi, 2012 WL 1110009, at *6; Cooper, 2012 WL 733846, at *9; In re Pamidronate,
842 F. Supp. 2d at 484-85; Lyman I, 2012 WL 368675, at *4 n.4; Coney, 2012 WL 170143, at *6-*7;
Fullington I, 2011 WL 6153608, at *5; In re Fosamax, 2011 WL 5903623, at *5; Morris I, 2011 WL 4973839,
at *3; Fisher, 817 F. Supp. 2d at 836.
101

In re Accutane II, 2012 WL 3194952, at *3 (citation omitted).

102

This last assertion is addressed in section I.H., below.
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With few exceptions,103 courts have held that design defect claims are preempted.104 Some
courts have found that the design defect claims are nothing more than dressed-up failure-to-warn
claims expressly preempted by Mensing.105 These courts have looked beyond the title of the claim to
the underlying failure-to-warn allegations. For example, a design defect claim premised on the drug
packaging was preempted under Mensing because “it is merely a failure-to-warn claim that has been
worded to appear otherwise.”106 Design defect claims based on allegations that the generic drug was
defective because of its formulation, ingredients or design are preempted by the “federal duty of
‘sameness’” rationale of Mensing.107 A generic drug is “designed to be a copy of a reference listed
drug (typically a brand-name drug)” and it must be “identical in active ingredients, safety, and
efficacy.”108 Therefore, the Generics could not alter the design of the drug without violating federal
law and the duty of sameness, thereby making it impossible for the Generics to independently comply
with both federal and state law:
The Supreme Court found that a generic drug is “designed to be a copy of a reference
listed drug” and must be “identical in active ingredients, safety, and efficacy.” To
103

See Bartlett v. Mutual Pharm. Co., Inc., 678 F.3d 30, 36-38 (1st Cir. 2012), cert. granted, No. 12-142 (Nov.
30, 2012); Acree v. Watson Pharm., Inc., No. 10 C 7812, 2012 WL 5306296, at *6 (N.D. Ill. Oct. 26, 2012);
Caouette v. Bristol-Myers Squibb Co., Nos. C-12-1814 EMC, et al., 2012 WL 3283858, at *4-*5 (N.D. Cal.
Aug. 10, 2012); Halperin v. Merck, Sharpe & Dohme Corp., No. 11 C 9076, 2012 WL 1204728, at *3 (N.D. Ill.
Apr. 10, 2012) (distributor); Kriesmer, 2012 WL 2003945, at 3; Sacks, 2011 WL 4915174 at 2.
104

See Demahy II, 2012 WL 5261492, at *6; Jacobsen, 2012 WL 3575293, at *10; In re Accutane II, 2012 WL
3194952, at *2; Aucoin, 2012 WL 2990697, at *9; Lyman II, 2012 WL 2970627, at *11; Lashley, 2012 WL
2459148, at *11; Johnson, 2012 WL 1866839, at *4; Eckhardt, 858 F. Supp. 2d at 801; Fulgenzi, 2012 WL
1110009, at *7; Metz II, 2012 WL 1058870, at *4; Cooper, 2012 WL 733846, at *9; Morris II, 2012 WL
601455, at *3; Lyman I, 2012 WL 368675, at *4; In re Pamidronate, 842 F. Supp. 2d at 484; Grinage, 840 F.
Supp. 2d at 870; In re Fosamax, 2011 WL 5903623, at *6; Stevens, 2011 WL 6224569, at *2; Metz I, 2011 WL
5024448, at *3.
105

Jacobsen, 2012 WL 3575293, at *10; Lyman II, 2012 WL 2970627, at *11; Lashley, 2012 WL 2459148, at
*11, *15; Johnson, 2012 WL 1866839, at *4; Fulgenzi, 2012 WL 1110009, at *7; Cooper, 2012 WL 733846, at
*9; Morris I, 2011 WL 4973839, at *3; In re Pamidronate, 842 F. Supp. 2d at 484; Grinage, 840 F. Supp. 2d at
870; Metz I, 2011 WL 5024448, at *3.
106

Cooper, 2012 WL 733846, at *9; see also Jacobsen, 2012 WL 3575293, at *10; Lyman II, 2012 WL
2970627, at *11; Johnson, 2012 WL 1866839, at *4.
107

In re Accutane II, 2012 WL 3194952, at *2; Aucoin, 2012 WL 2990697, at *9; Eckhardt, 858 F. Supp. 2d
at 800; Metz II, 2012 WL 1058870, at *4; Lyman I, 2012 WL 368675, at *4; In re Fosamax, 2011 WL 5903623,
at *6; Stevens, 2011 WL 6224569, at *2.
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Mensing, 131 S.Ct. at 2574 n.2.
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gain admittance to the market, a generic must demonstrate pharmaceutical
equivalence and bioequivalence. Important here, an ANDA must also demonstrate
that the “active ingredient of the new drug is the same as that of the listed drug.”
Hence, the “duty of sameness” also applies in the context of generic drug design.
Mensing stands for the principle that a federal duty of sameness arising out of FDA’s
regulatory requirements preempts any conflicting tort duty arising under state law.109
In short, the Generics’ “duty of sameness” applies to the design or composition of the drug as well as
to its label.
Courts have also dismissed design defect claims on the ground that plaintiffs failed to satisfy
the necessary pleading standard.110 The mere recital of the elements of a design defect claim, without
additional supporting factual allegations, fails to satisfy Fed. R. Civ. P. 8(a).
Only six cases arguably have ruled that impossibility preemption does not bar design defect
claims against the Generics. Four cases have reasoned that Mensing simply did not preempt design
defect claims against the Generics.111 For example, one state court reasoned, “If the Supreme Court
had intended to preclude all tort claims against generic manufacturers then they would have said
so.”112 In another case, the court found that it was possible for the manufacturer to change its fentynal
patch prior to FDA approval of the ANDA.113 Finally, an Ohio state court refused to dismiss a design
or manufacturing defect claim that was based, in part, on a recall.114

109

In re Fosamax, 2011 WL 5903623, at *6 (citations omitted).

110

Purvis, 2012 WL 5364392, at *4; Pirello, 2012 WL 5363243, at *3; Jacobsen, 2012 WL 3575293, at *10;
Aucoin, 2012 WL 2990697, at *10; Lashley, 2012 WL 2459148, at *11; Fulgenzi, 2012 WL 1110009, at *6;
Cooper, 2012 WL 733846, at *9; Lyman I, 2012 WL 368675, at *4 n.4; In re Pamidronate, 842 F. Supp. 2d at
484; Coney, 2012 WL 170143, at *5-*7; Moore, 840 F. Supp. 2d at 1349 n.12; Grinage, 840 F. Supp. 2d at 870;
Fullington I, 2011 WL 6153608, at *5; Morris I, 2011 WL 4973839, at *3; Guilbeau, 2011 WL 4948996, at *2;
Fisher, 817 F. Supp. 2d at 818.
111

Bartlett, 678 F.3d at 37-38 (discussed in detail in section I.H. below); Halperin, 2012 WL 1204728, at *3;
Sacks, 2011 WL 4915174 at 2; see also Caouette, 2012 WL 3283858, at *4-*5 (“not obvious that Mensing
impossibility preemption would apply to a design defect claim”).
112

Sacks, 2011 WL 4915174 at 2.

113

Acree, 2012 WL 5306296, at *6.

114

Kriesmer, 2012 WL 2003945, at 3.

- 23 -

H.

Failure-to-Withdraw the Generic Drug From the Market

Despite making the argument in Mensing, plaintiffs have continued to argue that impossibility
preemption is not applicable because the Generics were always free to simply “withdraw the generic
drug from the market.” Although the Generics had no choice as to the label, they had a choice as to
whether to make and market the generic drug. If the Generics were prohibited by federal law from
changing the label, they should have withdrawn their generic drug from the market. By doing so,
they would have complied with both federal and state law, and thus impossibility preemption would
not apply.
As expected, the Generics have responded that the Supreme Court considered and rejected
this failure-to-withdraw argument in Mensing. This argument was part of the appeal, which was
reversed, and part of the petition for rehearing, which was denied by the Supreme Court. Further, any
state law obligation to withdraw an FDA-approved drug from the market is contrary to the rationale
of Mensing, and would conflict with federal law. They also have argued that there is no state law
duty to remove an FDA-approved drug from the market. 115
With two exceptions,116 the courts have sided with the Generics.117 The option to withdraw a
generic drug from the market does not solve the conflict between federal and state law recognized in
Mensing.

115

See In re Reglan, 2012 WL 1613329, at 6 (“Plaintiffs’ ‘failure to suspend sales’ argument is a solution that
goes beyond the duties and remedies that have ever been applied in state courts. The duty has always been to
prove that the product was defective, not that it should have been withdrawn from the market. Tort remedies
allow compensation but never an order to stop selling the product.”).
116

See Bartlett, 678 F.3d 36-36; Hassett, 2012 WL 1512551, at 3.

117

See Jacobsen, 2012 WL 3575293, at *9-*10; Strayhorn, 2012 WL 3261377, at *10, *16; Aucoin, 2012 WL
2990697, at *9; Lashley, 2012 WL 2459148, at *14; In re Darvocet, Darvon & Propoxyphene Products Liab.
Litig., 2012 WL 2457825, at *1 (E.D. Ky. June 22, 2012) (hereinafter “Darvocet II”); Johnson, 2012 WL
1866839, at *5; Eckhardt, 858 F. Supp. 2d at 800; Metz II, 2012 WL 1058870, at *4; Cooper, 2012 WL 733846,
at *6; Darvocet I, 2012 WL 718618, at *3; Bowman, 2012 WL 684116, at *6; Moretti II, 2012 WL 628502, at
*5; Moretti I, 852 F. Supp. 2d at 1118; Lyman I, 2012 WL 368675, at *4; Coney, 2012 WL 170143, at *5;
Fullington I, 2011 WL 6153608, at *6; Gross, 825 F. Supp. 2d at 659; Thiel, Slip Op. at 7-9; In re Reglan, 2012
WL 1613329, at 6.

- 24 -

Some courts have rejected this argument because it was considered and rejected by the
Supreme Court in Mensing.118 The Mensing plaintiffs “had also argued, to both the Supreme Court
and the Eighth Circuit, that the generic drug manufacturers could have complied with state and
federal law by suspending sales of the generic drug, or by withdrawing the drug from the market until
the labeling could be made adequate.”119 Indeed, in their petition for rehearing, plaintiffs argued that
the Supreme Court had “overlook[ed] the fact that the [Generics] could have ‘independently’
complied with both state and federal law by simply suspending sales of generic metoclopramide with
warnings that they knew or should have known were inadequate.”120 After reversing, the Supreme
Court also denied the petition for rehearing.121
Other courts have held that the argument is contrary to the rationale and logic of Mensing. 122
Such a claim—that the Generic should have stopped selling an FDA-approved drug—cannot exist
because it would directly conflict with the federal statutory and regulatory scheme of the FDA
approval of a drug as safe and effective. 123 To require a Generic to remove a drug from the market
would “repudiate the label approved by the FDA.”124

Mensing v Wyeth, Inc., 658 F.3d 867 (8th Cir. 2011); Strayhorn, 2012 WL 3261377, at *10, *16; Johnson,
2012 WL 1866839, at *5; In re Darvocet, 2012 WL 718618, at *3; Bowman, 2012 WL 684116, at *6; Moretti I,
852 F. Supp. 2d at 1118; Fullington I, 2011 WL 6153608, at *6; Gross, 825 F. Supp. 2d at 658-59.

118
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Bowman, 2012 WL 684116, at *6; see also Gross, 825 F. Supp. 2d at 659 (“The Supreme Court rejected this
reasoning on appeal and denied a rehearing despite the contentions of Respondents that the Supreme Court had
‘overlook[ed] the fact that the Petitioners could have “independently” complied with both state and federal law
by simply suspending sales of generic metoclopramide with warnings that they knew or should have known
were inadequate.’”).
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Gross, 825 F. Supp. 2d at 659.
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132 S.Ct. 55, No. 09-993 (Aug. 15, 2011).
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Jacobsen, 2012 WL 3575293, at *10-*11; Strayhorn, 2012 WL 3261377, at *10, *16; Lashley, 2012 WL
2459148, at *14; Darvocet II, 2012 WL 2457825, at *1; Eckhardt, 858 F. Supp. 2d at 801; Metz II, 2012 WL
1058870, at *4; Darvocet I, 2012 WL 718618, at *3; Moretti II, 2012 WL 628502, at *5; Moretti I, 852 F. Supp.
2d at 1118; Coney, 2012 WL 170143, at *5; Gross, 825 F. Supp. 2d at 658-59; In re Reglan, 2012 WL 1613329,
at 5.
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Coney, 2012 WL 170143, at *5; Gross v. Pfizer, Inc., 825 F. Supp. 2d 654.
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Courts also have found that this failure-to-withdraw argument is nothing more than a
disguised failure-to-warn claim that was clearly preempted by Mensing:125
If anything, it is a failure to warn claim. The logic would go something like this: a
manufacturer has a duty to warn consumers of dangers; the drug labeling indicates
some of its dangers, but the labeling is not enough; federal law disallows stronger
labeling, so the only way to responsibly account for the danger is to take the drug off
the market altogether. But it is this logic which permits withdrawal from the market
claim to stand, that claim did not survive the Supreme Court’s reversal of the Eighth
Circuit in Mensing. Such contentions cleverly dress up failure to warn claims in a
tempting but ultimately illegitimate guise. If state law could require a generic drug
manufacturer to wholly withdraw from the market based on the unreasonable danger
of the product (which is all a successful failure to withdraw from the market claim
could be), it necessarily must repudiate the label approved by the FDA. But that is
precisely what Mensing teaches state law cannot do….126
Finally, another court reasoned that there is no state law duty that would compel the Generics
to stop production of a drug that the FDA authorized it to produce. 127 Such a duty could not exist
because it would “directly conflict with the federal statutory scheme in which Congress vested sole
authority with the FDA to determine whether a drug may be marketed in interstate commerce.” 128
The idea that a Generic should have simply stopped selling the generic drug “is an oversimplified
solution that could apply anytime the issue of impossibility preemption arises: avoid a conflict
between state and federal law by withdrawing from the regulated conduct.”129
The only decision to explicitly accept the “failure to withdraw” argument is Bartlett v. Mutual
Pharm. Co., Inc.130 The question before the First Circuit was “[w]hether and to what extent the
FDCA preempts design defect claims against generic drug manufacturers.”131 After recognizing the
validity of a design defect claim against the Generic, the court turned to preemption. Rather than
125

Jacobsen, 2012 WL 3575293, at *8; Eckhardt, 858 F. Supp. 2d at 800; Moretti II, 2012 WL 628502, at *5;
Moretti I, 852 F. Supp. 2d at 1118; Lyman I, 2012 WL 368675, at *4.
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starting its analysis with Mensing, it started with the “general no-preemption rule” established by
Levine. Under Levine, the FDCA does not preempt state tort suits against drug manufacturers.132 The
court recognized that Mensing “carved out an exception to Wyeth, finding that the FDCA preempts
failure-to-warn claims against generic drug manufacturers.”133
The Generic “with some force” attempted to extend this exception to Levine to include design
defect claims. 134 The court, however, refused to do so. Although the Generic could not “legally make
sulindac in another composition . . . it certainly can choose not to make the drug at all; and the FDCA
might permit states to tell [the Generic] it ought not be doing so if risk-benefit analysis weighs against
the drug.”135 Based on the no-preemption rule set forth in Levine, the Court refused to enlarge
Mensing’s exception to include and preempt a design defect claim:
To refuse preemption here is consistent with Wyeth but in tension not with the
holding but with part of [the Generic’s] rationale; a generic maker can avoid
defective warnings lawsuits as well as design defect lawsuits by not making the drug;
and while [the Generic] is itself a limited departure from a general rule of Wyeth, an
extension of [the Generic] to design defect claims would comprise a general rule for
generics (although not one [the Generic] expressly adopted).
On balance, we conclude that the Court adopted a general no-preemption rule in
Wyeth and that it is up to the Supreme Court to decide whether [the Generic’s]
exception is to be enlarged to include design defect claims. . . . Given the widespread
use of generic drugs and the developing split in the lower courts, . . . this issue needs
a decisive answer from the only court that can supply it.136
In short, a design defect claim fell outside the preemption holding of both Levine and Mensing. A
petition for certiorari has been granted by the Supreme Court.137
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- 27 -

I.

Violation of FDA Regulations

Some plaintiffs have attempted to escape Mensing by claiming that the Generics have failed
to properly test, monitor the drugs, or report adverse drug events in violation of federal and state law.
For example, they have alleged that the Generics are “required to monitor the safety of their drug
products once they enter the marketplace, and that federal law requires them to take certain action if
and when they have concerns regarding the safety of their drugs.”138 Had the Generics done so,
plaintiffs have argued, appropriate actions would have been implemented and plaintiffs would not
have been injured. Plaintiffs further assert that Mensing was based on the idea that the defendants
could not simultaneously comply with both federal and state law, so impossibility preemption applied.
With a failure-to-test, -monitor or -report claim, by contrast, plaintiffs are claiming that the generic
defendants violated both federal and state law, and thus impossibility preemption is not applicable.139
The Generics have responded that the underlying reasoning of Mensing preempts such claims.
The Mensing Court held that the Generics cannot unilaterally change their warning labels; the most
they can do is petition the FDA to make the change.140 Similarly, the Generics have argued that if
they conducted additional testing or were aware of new risks associated with their generic drugs, they
could not furnish this information directly to consumers or the medical community; at most, they
could have petitioned the FDA to modify the label. Thus, the Generics contend that these claims are
inextricably connected with the failure-to-warn claims preempted by Mensing. Beyond Mensing, the
Generics have argued that these claims are preempted under Buckman. Breaching a duty under FDA
regulations is not a viable claim under state law because the FDA is the sole party who can bring an
action to enforce the provisions of the FDCA.

138
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The majority of courts have dismissed failure-to-test, -monitor or -report claims under
Mensing.141 And one court reasoned:
Plaintiffs cannot prevail on a theory that Generics failed to monitor the safety of
metoclopramide either through testing or post-market surveillance. Simply put, there
is a causation problem. Even assuming that testing by Generics would have
uncovered the dangers of long-term metoclopramide use earlier, that knowledge
would only be helpful to the extent that it was communicated through labeling. But
Mensing establishes that Generics were not in a position to unilaterally change the
labeling associated with the metoclopramide that they were producing. Therefore,
like Demahy and Mensing’s claim that generic manufacturers have a duty to request a
strengthened label from the FDA, this failure to monitor claim is precluded by
Mensing.142
Other courts have simply refused to allow plaintiffs to pursue claims to enforce alleged violations of
federal regulations under the rationale of Buckman and/or Mensing.143 As to Buckman, one court
explained:
To the extent the plaintiffs allege that the Generic Defendants failed to comply with
the FDCA or FDA regulations, their claim is preempted pursuant to Buckman. . . . In
Buckman, the Supreme Court held that because the exclusive power to enforce the
FDCA rests with the FDA, state-law claims “based on failure to properly
communicate with the FDA” were preempted. Because there is no private right to
enforce the FDCA, the plaintiff’s statutory negligence claim, which is based solely
on alleged FDCA violations, must fail . . . .144
In other words, no parallel state-law claims or alternative theories of liability survive Mensing.145
However, one federal court has refused to dismiss a claim based on an alleged violation of
FDA regulations under the “parallel claims” exception.146 In that case, plaintiffs “argue[d] that they

141
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[we]re using Defendants’ alleged violations of federal regulations to establish that Defendants
breached a standard for the purposes of a state tort claim.”147 The Generics countered by arguing that
the “Plaintiffs [we]re attempting to enforce the FDCA via a private right of action, in violation of 21
U.S.C. § 338(a) and Buckman . . . .”148 Ultimately, the court sided with plaintiffs, holding:
[U]nlike in Mensing, Plaintiffs in this case do not allege that Defendants should have
changed the contents of the label in violation of federal law. Instead, they allege that
Defendants simultaneously violated both state and federal law by actively engaging
in off-label promotion despite known risks not listed on the label.
This distinction is significant because the conflict between state and federal
law was the crucial factor upon which the Mensing Court rested its holding. . . .
The Supreme Court simply did not reach the issue of whether federal
regulations preempt state tort claims that are not based on failure to change the label
in violation of federal regulations. . . . Accordingly, the Court remains “hesitant to
hold as a matter of law that there is not a kernel of a viable claim somewhere in
Plaintiffs’ allegations . . . .”149
J.

Liability as the RLD Holder

With increasing frequency, NDA holders are withdrawing the brand-name drug from the
market for reasons unrelated to safety. In the absence of an NDA holder, the FDA designates a single

146

In Buckman, the Supreme Court noted that a state-law claim resembling a fraud-on-the-FDA claim could
possibly escape preemption if it involved safety requirements parallel to those required by the FDA, but relying
on traditional state tort law. 531 U.S. at 352-53. Such a claim could potentially escape preemption by
“[arising] from the manufacturer's alleged failure to use reasonable care in the production of the product, not
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utilized mainly in the context of medical device jurisprudence. For example, in Hughes v. Boston Scientific
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Generic as the Reference Listed Drug (“RLD”) holder for the purpose of evaluating subsequent
ANDA applications for that drug.150
Plaintiffs have argued that a Generic designated as the RLD holder is not the type of generic
drug manufacturer contemplated in Mensing. When a Generic becomes the RLD holder, it has the
same duties and obligations as the brand-name manufacturer.

As such, it is empowered to

independently change the label through the CBE process, and it is no longer entitled to preemption
afforded by Mensing to true Generics.
The Generics have responded that the RLD holder designation does not make a Generic the
same as the brand-name manufacturer. As an ANDA holder, a Generic does not acquire the rights
and responsibilities of the NDA holder by virtue of the FDA’s designation of it as the RLD holder.
The FDA has explained that it, not the RLD holder, controls labeling changes if the NDA holder has
removed the brand-name drug from the market. 151 Accordingly, the designated Generic cannot
unilaterally revise the label, and is still protected by the preemption.
Without exception, the courts have agreed with the Generics.152 Some courts have reasoned
that the FDA’s designation of a Generic as the RLD holder does not elevate that Generic to NDA
status nor burden it with the obligations of its brand-name counterpart.153 The designation does not
allow the RLD holder to independently change the label through the CBE process. Rather, the FDA,

150
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C.F.R. 314.3).
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not the RLD holder, bears the responsibility for updating the label.154 Because the RLD holder is
prevented by federal law from independently changing the label to comply with a state law duty, any
such claims are preempted under Mensing.
Courts also have rejected the RLD holder argument where the designated Generic is not the
RLD holder for the particular formulation or dosage of the generic drug taken by plaintiff.155 For
example, in two metoclopramide cases, courts have rejected this argument because the Generic was
the RLD holder for the oral solution, but not the RLD holder for the tablets which were taken by the
plaintiffs.156
K.

Other Arguments

Courts also have addressed some rather obscure and unique arguments to side-step Mensing.
For example, a number of courts have ruled that the Mensing analysis is not affected by the Food and
Drug Administration Amendment Acts (“FDAAA”). 157 The Generics are still unable to unilaterally
change their label without special permission and assistance from the FDA. 158 Any claims are
preempted post-FDAAA to the same extent as they were pre-FDAA. 159
Plaintiffs have argued that the Generics are responsible for the brand-name manufacturer’s
actions on a theory of “participating liability.” At least one court has refused to recognize such
liability under the Restatement of Torts 2d § 876 because it improperly expands state tort law.160
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III.

PLAINTIFFS’ EFFORTS TO EXPAND CONTE’S “INNOVATOR LIABILITY”
The most prominent case to recognize a theory of ‘innovator liability’ was Conte v. Wyeth,

Inc.161 In Conte, the California Court of Appeals addressed the question of whether a duty is owed by
a brand-name manufacturer to a consumer of the drug’s generic equivalent when the prescribing
physician relied on the safety information provided by the brand-name manufacturer. In order to
answer this question, the court considered whether it was foreseeable that a physician prescribing a
generic drug would rely on information distributed by the brand-name manufacturer.162 The court
concluded that it was:
It is . . . highly likely that a prescription for Reglan written in reliance on Wyeth’s
product information will be filled with generic metoclopramide. And, because by
law the generic and name-brand versions of drugs are biologically equivalent . . . , it
is also eminently foreseeable that a physician might prescribe generic
metoclopramide in reliance on Wyeth’s representations about Reglan. In this context,
we have no difficulty concluding that Wyeth should reasonably perceive that there
could be injurious reliance on its product information by a patient taking generic
metoclopramide. 163
The court, then, rejected the argument that it is unfair and contrary to public policy to hold
brand-name manufacturers liable for both their own products and those of their competitors, positing,
“[W]hat is unfair about requiring a defendant to shoulder its share of responsibility for injuries
caused, at least in part, by its negligent or intentional dissemination of inaccurate information?”164
Thus, the court concluded, “As the foreseeable risk of physical harm runs to users of both name-brand
and generic drugs, so too runs the duty of care, and Wyeth has not persuaded us that consideration of
other factors requires a different conclusion.”165 In short, misrepresentation claims can be asserted
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against the brand-name manufacturer for injuries caused solely by the ingestion of their competitors’
generic drug.
In the wake of Mensing, many plaintiffs have intensified their efforts to expand the
application of Conte. Plaintiffs have argued that the brand-name manufacturers should be liable to
any plaintiff who sustained injuries as a result of misrepresentations found in the brand-name drug
label, regardless of whether the plaintiff consumed the generic or brand-name drug. Because the
Supreme Court shielded the Generics from liability in Mensing, plaintiffs argue that brand-name
manufacturers must be liable by default.
Despite plaintiffs’ best efforts, only two other courts have adopted Conte’s unique innovator
liability theory.166 Other courts have recognized Conte as the “lone outlier against the overwhelming
weight of authority,”167 and have rejected it as “stretch[ing] the concept of foreseeability too far.”168
The overwhelming majority of courts join with the Sixth Circuit, which held, “[W]e reject the
argument that a name-brand drug manufacturer owes a duty of care to individuals who have never
taken the drug actually manufactured by that company.”169 In short, courts have been reluctant to use
Mensing to further expand manufacturer liability.
166
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CONCLUSION
Mensing has radically changed the nature and future of generic drug litigation. With limited
exceptions, Courts find that Mensing’s preemption is broad and dispositive of claims against the
Generics. Courts also have refused to use Mensing to expand innovator liability. The “unfortunate
hand” dealt to plaintiffs by Mensing will continue until Congress or the FDA act otherwise.
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Preemption in Medical Device Litigation:
What Has Changed Since Riegel?
Marisa A. Trasatti
Jhanelle A. Graham
I.
INTRODUCTION
According to the most recent economic census,1 the medical device industry has seen
tremendous growth over the past few decades, with “approximately 5,300 medical device
companies in the United States in 2007.”2 Medical device companies are located throughout the
country, but states such as California, Florida, New York, Pennsylvania, Michigan,
Massachusetts, Illinois, Minnesota and Georgia boast the highest number of medical device
companies.3 “Major U.S. medical device companies include Medtronic®, GE Healthcare
Technologies®, Johnson & Johnson®, St. Jude®, Boston Scientific®, Baxter®, Becton Dickinson®,
Beckman Coulter®, Abbott Labs® and Stryker Corporation®.”4
In 2007, the total value of industry shipments for medical devices manufactured in the
United States was $98 billion and the annual growth in prior years was approximately six
percent.5 The medical device industry has also provided significant employment opportunities in
the United States to more than 365,000 people in 2007 who earned an average annual wage of
approximately $60,000.6 “In addition, the U.S. holds a competitive advantage in several
complementary industries upon which the medical device industry relies, namely
microelectronics, telecommunications, instrumentation, biotechnology, and software
development.”7
Not surprisingly, the widespread use of medical devices in the United States carries its
share of risks and liabilities for device manufacturers and their insurers. Consumers often allege
injuries caused by the malfunction of medical devices and request state law remedies, such as
monetary damages. When these claims arise, device manufacturers are not defenseless. Rather,
the preemption doctrine—rooted in the Supremacy Clause of the United States Constitution8—
has been a viable defense to most state tort law claims against medical device manufacturers and
1

U.S. Department of Commerce, Bureau of the Census, Manufacturing: Industry Series: Detailed Statistics by
Industry for the United States (2007).
2
U.S. Dep’t of Commerce, Int’l Trade Admin., Medical Devices Industry Assessment 2,
http://ita.doc.gov/td/health/medical%20device%20industry%20assessment%20final%20ii%203-24-10.pdf (last
visited August 26, 2012).
3
Id. at 3.
4
Id.
5
Id. at 2.
6
Id.
7
Id.
8
U.S. CONST. art. VI, cl. 2. The preemption doctrine derives from the Supremacy Clause of the Constitution which
states that the “Constitution and the laws of the United States . . . shall be the supreme law of the land . . . any[t]hing
in the [c]onstitutions or [l]aws of any State to the [c]ontrary notwithstanding.” Id. This means that any federal law—
even a regulation of a federal agency—supersedes conflicting state law.
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applies when federal law expressly or impliedly conflicts with state provisions.9 Although the
States traditionally regulated the marketing of medical devices, concerns about device safety in
the 1970s prompted Congress to enact the Medical Device Amendments of 1976 (“MDA”) to the
Food, Drug, and Cosmetic Act (“FDCA”),10 which was aimed at ensuring the safety and
effectiveness of devices for human use.11 The MDA continues to play an essential role in the
federal regulation of medical devices, but the Act’s express preemption provision has been the
cause of much debate and has resulted in its inconsistent application to case law.
In 2008, the United States Supreme Court sought to clarify its preemption jurisprudence,
specifically as it related to devices that had gained premarket approval (otherwise known as
“PMA devices”) by the Food and Drug Administration (“FDA”). The case, Riegel v. Medtronic,
Inc.,12 held that the MDA preempted almost all state tort law claims against manufacturers of
PMA devices. Nonetheless, Riegel excluded products that were introduced to the market via the
FDA’s 510k process, a less rigorous process through which predicate devices are used to
expedite FDA approval. Additionally, the decision failed to address the effect of preemption on
common law claims that “parallel” federal violations.13
The post-Riegel world is one in which device manufacturers are typically insulated from
tort liability. Most recently, in Stengel v. Medtronic, Inc.,14 the Ninth Circuit held that a state
law failure-to-warn claim premised on FDA regulations was impliedly preempted by the
Supreme Court’s decision in Buckman v. Plaintiff's Legal Committee.15 The decision in Stengel,
when coupled with Riegel’s express preemption of state law claims that add to or change the
duties of certain medical device manufacturers under the MDA, leaves little room for a plaintiff
to state a cognizable state law cause of action against the manufacturer of a medical device that
has been approved by the FDA’s premarket approval process. Thus, in an effort to reverse
Riegel and permit consumers to bring state law liability suits against medical device companies
with respect to PMA devices, representatives and senators of the United States Congress have
lodged legislative attacks to alter or overturn Riegel—none of which have yet succeeded.16
The outlook is promising for medical device manufacturers. The majority of state courts
have shown strong support for Riegel and its progeny, and the proposed legislation to reverse the
Supreme Court decision has garnered a relatively small fraction of co-sponsors in Congress.17
Although, to date, thirty-one states co-sponsored the bills in some capacity, only five states, the
District of Columbia, and the Virgin Islands wholly support the proposed legislation.18 Thus, as
it stands today, Riegel will continue to be controlling precedent for the foreseeable future. To be
sure, however, device manufacturers would be well-advised to monitor the progress of legislative
efforts to curtail or otherwise limit the pronouncements of Riegel, perhaps opting to aim
lobbying efforts and/or settle pending disputes if the bills garner overwhelming support in the

9

See infra Part III.
See infra Part II.
11
Id.
12
451 F.3d 104 (2d Cir. 2006), aff'd, 552 U.S. 312 (2008).
13
See infra Part III.
14
676 F.3d 1159 (9th Cir. 2012), reh’g granted, 686 F.3d 1121 (9th Cir. 2012).
15
531 U.S. 341, 344 (2001).
16
See infra Part V.
17
Id.
18
Id.
10
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coming months.19 Retroactive enactment of the law, if passed as proposed, could prevent
manufacturers from successfully asserting a preemption defense to several state tort claims and
could cost millions of dollars in adverse verdicts.
This Article provides an overview of current state and legislative developments after
Riegel. It begins with a history of medical device regulation20 and highlights the recent case of
Stengel v. Medtronic,21 in which the Ninth Circuit adhered closely to Riegel to hold state law
claims preempted by the MDA.22 Stengel also highlights the uncertainty lower courts face in the
wake of Riegel when determining which claims are encompassed in the Supreme Court’s 2008
holding. The result has been a variety of interpretations by state and federal courts as to the
scope of Riegel in cases where federal and state laws pose similar requirements of device
manufacturers.23 Finally, the Article concludes with current legislative attempts to limit Riegel’s
future application. As proposed legislation seeks to reverse Riegel and silence device
manufacturers’ preemption defense, it appears that the majority of states are not inclined to
abandon Riegel without opposition.24
II.
THE HISTORY OF MEDICAL DEVICE REGULATION
The Ninth Circuit’s decision in Stengel is reflective of the preemption framework crafted
by the Supreme Court in prior cases. The Supreme Court has long held a presumption against
preemption in areas of traditional state regulation, such that a “strong showing of a conflict [is
necessary] to overcome the presumption that state and local regulation can constitutionally
coexist with federal regulation.”25 Where state and federal laws do not conflict, state law is
regarded as the controlling legal authority absent congressional intent to the contrary.26 But,
when there is a conflict between state law and federal law and their objectives, the Court anchors
its jurisprudence on the Supremacy Clause of the United States Constitution, which provides that
the “Constitution and the laws of the United States . . . shall be the supreme law of the land . . .
anything in the constitutions or laws of any State to the contrary notwithstanding.”27 It is this
constitutional provision that serves as the foundation for the preemption doctrine.28
The Court defines this “presumption against preemption” as an “assumption that the
historic police powers of the States were not to be superseded by the Federal Act unless that was
the clear and manifest purpose of Congress.”29 When Congress clearly expresses its desire to
19

See infra Part V (discussing In re: Medtronic, Inc., Sprint Fidelis Leads Products Liability Litigation, 592 F.
Supp. 2d 1147 (D. Minn. 2009), aff’d, 623 F.3d 1200 (8th Cir. 2010)).
20
See infra Part II.
21
676 F.3d 1159 (9th Cir. 2012).
22
See infra Part III.
23
See infra Part IV; see also Samuel Raymond, Judicial Politics and Medical Device Preemption After Riegel, 5
N.Y.U. J. L. & LIB. 745, 766 (2010) (discussing the many factors that yield uncertain judicial rulings in medical
device litigation after Riegel).
24
See infra Part V.
25
Id. (quoting Hillsborough County v. Automated Med. Lab., Inc., 471 U.S. 707, 716 (1985)).
26
Traditionally, the Court has acknowledged a presumption against preemption in which “the historic police powers
of the States [are] not to be superseded by . . . [a] Federal Act unless that [is] the clear and manifest purpose of
Congress.” Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
27
U.S. CONST. art VI, cl. 2.
28
See Maryland v. Louisiana, 451 U.S. 725, 746 (1981) (asserting that conflicting state laws are “without effect”).
29
Rice, 331 U.S. at 230.
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preempt state law—known as “express preemption”—a court is required only to determine
whether the relevant state provision is within the ambit of federal law.30 By contrast, “implied
preemption” arises where the relevant federal law does not explicitly indicate congressional
intent to preempt a state law provision.31 The Court has limited the defense, however, to
instances in which one body of law requires an act that the other prohibits.32
The FDA, a federal agency established in 1930 as a part of the U.S. Department of Health
and Human Services (HHS),33 regulates products accounting for roughly twenty-five percent of
the United States gross national product.34 The agency is tasked by Congress to “protect[] the
public health by assuring the safety, efficacy, and security of . . . medical devices,”35 which it
accomplishes by overseeing an exhaustive regulatory process for certain medical devices.
In 1938, Congress enacted the FDCA to compel manufacturers to demonstrate the safety
of new drugs and cosmetics before introducing these products to the consumer market.36 The
introduction of new medical devices, however, was left largely for the states to supervise as they
saw fit.37 In the 1960s and 1970s, as complex devices proliferated and some failed, tort claims
against medical device manufacturers increased dramatically. Most notably, the Dalkon Shield
intrauterine device, introduced in 1970, brought about numerous tort suits upon discovering the
device’s association with serious infections, several deaths, and a large number of pregnancies.38
In response to the mounting consumer and regulatory concern, several states adopted regulatory
measures to require premarket approval of medical devices.39 Congress also took action in 1976,
enacting the Medical Device Amendments to the FDCA,40 which was passed to ensure the safety
and effectiveness of medical devices, including diagnostic products.41 The amendments required
manufacturers to register with the FDA and follow quality control procedures.42 Additionally,
the MDA required that some products have premarket approval by the FDA while others must
meet performance standards before marketing.43
The MDA established three regulatory classes for medical devices, based on the degree
of control necessary to assure that the various types of devices are safe and effective.44 The most
30

See Part III.A. for an example of the MDA’s express preemption provision.
Louisiana Public Service Comm’n v. F.C.C., 476 U.S. 355 (1986); Capital Cities Cable, Inc. v. Crisp, 467 U.S.
691, (1984); Maryland v. Louisiana, 451 U.S. 725 (1981); Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978).
32
See Wyeth v. Levine, 555 U.S. 555 (2009).
33
This is the current name of the agency, which was previously referred to as the Department of Health, Education
and Welfare until May 4, 1980. See HHS, Frequently Asked Questions, http://answers.hhs.gov/questions/3049/.
34
FDA, Operations in a Global Environment: Fiscal Year 2008, Ch. 9 (2008),
http://www.fda.gov/downloads/ICECI/EnforcementActions/EnforcementStory/UCM129822.pdf
35
FDA, What We Do, http://www.fda.gov/AboutFDA/WhatWeDo/default.htm (last visited Aug. 26, 2012).
36
FDA, FDA History – Part II, The 1938 Food, Drug, and Cosmetic Act,
http://www.fda.gov/AboutFDA/WhatWeDo/History/Origin/ucm054826.htm (last visited Aug. 26, 2012).
37
Riegel v. Medtronic, Inc., 552 U.S. 312, 315 (2008).
38
Id. (citing RONALD J. BACIGAL, THE LIMITS OF LITIGATION: THE DALKON SHIELD CONTROVERSY 3 (1990)).
39
See, e.g., 1970 Cal. Stats. ch. 1573, *316 §§ 26670–26693; see also Robert B. Leflar & Robert S. Adler, The
Preemption Pentad: Federal Preemption of Products Liability Claims After Medtronic, 64 TENN. L. REV. 691, 703,
n.66 (1997) (identifying 13 state statutes governing medical devices as of 1976).
40
Pub. L. No. 94-295, 90 Stat. 539 (codified at 21 U.S.C. §§ 360c-360k (2006)).
41
FDA, Medical Devices,
http://www.fda.gov/medicaldevices/productsandmedicalprocedures/deviceapprovalsandclearances/pmaapprovals/de
fault.htm (last visited Aug. 27, 2012).
42
Id.
43
Id.
44
Id.
31
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regulated devices are Class III, which include devices that: (1) support or sustain human life, or
(2) are of substantial importance in preventing impairment of human health, or (3) present a
potential, unreasonable risk of illness or injury.45 Under Section 515 of the MDA, all devices
placed into Class III are subject to premarket approval requirements, including a scientific
review process to ensure their safety and effectiveness.46
Additionally, and most relevant to Stengel, the MDA includes an express preemption
provision that states:
Except as provided in subsection (b) of this section, no State or political
subdivision of a State may establish or continue in effect with respect to a device
intended for human use any requirement—
(1) which is different from, or in addition to, any requirement applicable under
this chapter to the device, and
(2) which relates to the safety or effectiveness of the device or to any other matter
included in a requirement applicable to the device under this chapter.47
The exception contained in subsection (b) permits the FDA to exempt some state and local
requirements from preemption.
The effect of this provision is that any state law that contradicts federal requirements
governing safety and effectiveness of devices will be preempted by the MDA and will have no
effect. Once a device has received premarket approval, the MDA prohibits the manufacturer
from making, without FDA permission, changes in design specifications, manufacturing
processes, labeling, or any other attribute that would affect safety or effectiveness. 48 If the
manufacturer wishes to make such a change, it must submit and await FDA approval of an
application for “supplemental premarket approval.”49 This is, essentially, the federal regulatory
framework upon which all medical device litigation is based.
III.
THE SUPREME COURT’S PREEMPTION JURISPRUDENCE
IN MEDICAL DEVICE LITIGATION
A. Medtronic v. Lohr: State Tort Law Claims are Not Preempted by the MDA

45

Id. Class I devices are those that pose little threat to the safety of the consuming public. These devices, such as
tongue depressors and acoustic chambers, are subject only to the Act's generally applicable regulations. See 21
U.S.C.A. § 360c(a)(1)(A) (1999). Class II devices are those that pose enough of a safety hazard to require regulation
beyond the general controls applicable to Class I devices. Class II devices, like tampons and oxygen masks, are
consequently subject to device-specific special controls. See 21 U.S.C.A. § 360c(a)(1)(B) (1999). Examples of Class
III devices that require premarket approval include replacement heart valves, silicone gel-filled breast implants, and
implanted cerebella simulators.
FDA, Medical Devices,
http://www.fda.gov/medicaldevices/productsandmedicalprocedures/deviceapprovalsandclearances/pmaapprovals/de
fault.htm (last visited Aug. 27, 2012).
46
Id.
47
21 U.S.C. § 360k(a) (2006).
48
21 U.S.C. § 360e(d)(6)(A)(i) (2006).
49
21 U.S.C. § 360e(d)(6) (2006); 21 C.F.R § 814.39(c) (2012).
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At the forefront of the Supreme Court’s preemption jurisprudence for medical devices is
Medtronic v. Lohr,50 which held that state tort law claims of negligence and strict liability against
a medical device manufacturer were not preempted under the MDA. In Lohr, the plaintiff Lora
Lohr was equipped with a pacemaker made by Medtronic.51 Three years later, the pacemaker
failed due to an alleged defect in the lead, requiring Lohr to undergo emergency surgery after
experiencing a “complete heart block.”52 In 1994, Lohr and her husband filed an action in a
Florida state court, alleging strict liability and negligence in Medtronic's “duty to use reasonable
care in the design, manufacture, assembly, and sale of the subject pacemaker,” and failure to
warn or properly instruct Lohr or her physicians about the tendency of the pacemaker to fail.53
Medtronic removed the case to the United States District Court for the Middle District of
Florida,54 where it filed a motion for summary judgment, arguing that both the negligence and
strict liability claims were preempted by the MDA.55 The district court granted Medtronic’s
motion and dismissed the Lohrs’ claims on grounds of preemption.
The Court of Appeals for the Eleventh Circuit affirmed the district court’s judgment in
part and reversed in part, holding that the Lohrs’ negligent manufacture and failure to warn
claims were preempted, but the negligent design and strict liability claims were not preempted.56
Both parties sought review by the Supreme Court, and the Court granted certiorari. In an opinion
delivered by Justice Stevens, the Court reversed the Eleventh Circuit’s decision insofar as it held
that any of the claims were preempted, and affirmed the decision with respect to the claims that
were not held to be preempted. Unanimously, the Court held: (1) the MDA does not preempt
state or local requirements that are equal to, or substantially identical to, requirements imposed
under federal law; and (2) the Lohrs’ state law defective design claims were not preempted
despite federal approval based on substantial equivalency.57 In a separate 5-4 vote, the Court held
that: (1) the state law claims were not preempted to the extent that they alleged that the
manufacturer negligently failed to comply with duties equal to, or substantially identical to,
federal requirements; and (2) the state law claims based on allegedly defective labeling and
marketing were not preempted.58 Justice Stevens reasoned that the MDA was not intended to
preempt "traditional common-law remedies against manufacturers and distributors of defective
devices," as long as they paralleled federal requirements.59
Although Lohr clearly indicated that state tort law claims against a medical device
manufacturer would no longer be preempted, it left open the possibility that a majority of the
justices would be predisposed to find design, manufacturing, and labeling claims preempted for a
medical device that gained FDA premarket approval. As the second of three opinions in Lohr,
Justice Breyer concurred with the Court’s judgment but opined that the MDA of 1976 “will
sometimes preempt a state-law tort suit,”60 although he did not articulate the circumstances under
which such preemption could be expected. Justices O’Connor, Thomas, and Scalia together
50

518 U.S. 470 (1996).
Id. at 480.
52
Id. at 481.
53
Id.
54
Lohr v. Medtronic, Inc., No. 93–482–CIV–J–20 (M.D. Fla. 1994).
55
Id.
56
Lohr v. Medtronic Inc., 56 F.3d 1335, 1338 (11th Cir. 1995).
57
Lohr, 518 U.S. at 471.
58
Id.
59
Id. at 491.
60
Id. at 504 (Breyer, J., concurring in part and concurring in judgment).
51
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issued an opinion concurring in part and dissenting in part, concluding that “state common-law
damages actions do impose “requirements” and are therefore preempted where such
requirements would differ from those imposed by the FDCA.”61 The lack of clear guidance by
the Lohr Court left a sea of confusion in its wake, evidenced by the fact that several state and
federal courts declined to extend Lohr to the cases before them.62
The Seventh Circuit decision in McMullen63 provided greater guidance for medical
device cases involving preemption of “parallel” state and federal claims. In McMullen, the
United States Court of Appeals for the Seventh Circuit defined “parallel” violations as follows:
In order for a state requirement to be parallel to a federal requirement, and thus
not expressly preempted under §360k(a), the plaintiff must show that the
requirements are “genuinely equivalent.” State and federal requirements are not
genuinely equivalent if a manufacturer could be held liable under the state law
without having violated the federal law.64
McMullen became persuasive authority in the three years following the Seventh Circuit’s
decision, due to the absence of Supreme Court precedent addressing the issue of parallel claims
in device litigation. Many hoped that the Court would seize the opportunity to clarify the scope
of preemption for devices that had gained premarket FDA approval, especially when the plaintiff
alleged violations of state and federal law. The Supreme Court’s subsequent holding in Riegel v.
Medtronic would provide a clearer framework upon which future medical device preemption
decisions were modeled. Yet, Riegel left state courts longing for greater instruction in the scope
of application of preemption doctrine when state and federal laws were not in conflict.
B. Riegel v. Medtronic: A Return to Preemption in Medical Device Litigation
In 2008, the Supreme Court decided the seminal case of Riegel v. Medtronic, Inc.,65
holding that the preemption clause of the Medical Device Amendment bars state common law
claims that challenge the effectiveness or safety of a medical device marketed in a form that
received premarket approval from the FDA.66 In that case, Charles Riegel underwent coronary
angioplasty surgery, during which his doctor inserted the Evergreen Balloon Catheter® into
Riegel’s coronary artery in an attempt to dilate the artery.67 The device's labeling, however,
stated that use was contraindicated for patients, such as Riegel, with diffuse or calcified stenoses,
and it warned that the catheter should not be inflated beyond its rated burst pressure of eight
atmospheres.68 Nonetheless, Riegel’s doctor inflated the catheter five times, to a pressure of ten
61

Id. at 509 (O’Connor, J., concurring in part, dissenting in part).
See, e.g., Anderson v. Dow Agrosciences LLC, 262 F. Supp. 2d 1280, 1287 (W.D. Okla. 2003); Martin v.
Medtronic, Inc. 254 F.3d 573, 575 (5th Cir. 2001); In re Orthopedic Bone Screw Products Liability Litigation, 193
F.3d 781, 791 (3d Cir. 1999); Weiland v. Telectronics Pacing Systems, Inc., 721 N.E.2d 1149, 1151 (Ill. 1999);
Carey v. Shiley, Inc., 32 F. Supp. 2d 1093, 1102 (S.D. Iowa, 1998); Isbell v. Medtronic, Inc., 97 F. Supp. 2d 849,
853, (W.D. Tenn. 1998); Salazar v. Medtronic, Inc., 1997 WL 1704284, at *2 (S.D. Tex. 1997).
63
McMullen v. Medtronic, Inc., 421 F.3d 482, 489 (7th Cir. 2005), cert. denied, 547 U.S. 1003 (2006).
64
Id. at 489 (citing Bates v. Dow Agrosciences LLC, 544 U.S. 431, 454 (2005)).
65
552 U.S. 312, 312 (2008).
66
Id.
67
Id. at 320.
68
Id.
62

7

atmospheres, and on its fifth inflation, the catheter ruptured.69 Riegel subsequently developed a
heart block, was placed on life support, and underwent emergency coronary bypass surgery. 70
In April 1999, Riegel and his wife brought a lawsuit against Medtronic in the United
States District Court for the Northern District of New York, alleging that Medtronic's catheter
was designed, labeled, and manufactured in a manner that violated New York common law, and
that these defects caused Riegel to suffer severe and permanent injuries.71 The district court held
that the MDA preempted the Riegels’ claims of strict liability; breach of implied warranty; and
negligence in the design, testing, inspection, distribution, labeling, marketing, and sale of the
catheter, as well as their claim of negligent manufacturing insofar as the claim was not premised
on the theory that Medtronic had violated federal law.72 The Second Circuit affirmed.73
The Supreme Court granted certiorari to determine whether the Riegels’ state law claims
were expressly preempted by the MDA. The Court stated that the federal government has
established “requirement[s] applicable . . . to” Medtronic’s catheter within the meaning of
Section 360k(a)(1) of the MDA.74 Citing to Lohr,75 the Court noted that the MDA’s preemption
provision was “substantially informed” by an FDA regulation,76 which says that state
requirements are preempted only when the FDA “has established specific counterpart regulations
or there are other specific requirements applicable to a particular device” under federal law.77
The Court further explained that premarket approval imposes “specific requirements applicable
to a particular device,” and the FDA requires that a device that has received premarket approval
must be marketed without significant deviations from the specifications in the device’s approval
application.78 Because the FDA had determined that Medtronic’s device specifications provided
a reasonable assurance of safety and effectiveness, the Supreme Court held that the Riegels’
common law claims were preempted because they were based upon New York “requirement[s]”
with respect to Medtronic’s catheter that are “different from, or in addition to” the federal
requirements that relate to safety and effectiveness under the MDA.79 Notably, the Court
declined to address Riegel’s argument that the lawsuit raised “parallel” claims that were not
preempted by Section 360k under Lohr.80
C. Medical Device Preemption Cases Post-Riegel
After Riegel, the question as to whether premarket approval device manufacturers are
protected against state claims by preemption was resoundingly answered in the affirmative.
Nonetheless, the issue of “parallel” claims, which was raised in Judge Noonan’s Stengel dissent,
has not been definitively resolved by the Supreme Court. In Riegel, the Court explicitly declined
to address the issue of parallel claims and state remedies, primarily focusing its attention on
69

Id.
Id.
71
Id.
72
Id. at 312.
73
Riegel v. Medtronic, Inc., 451 F.3d 104, 104 (2d Cir. 2006).
74
Riegel, 552 U.S. at 312.
75
518 U.S. 470 (1996).
76
21 CFR § 808.1(d) (2012).
77
Id.
78
Riegel, 552 U.S. at 313.
79
Id.
80
Id.
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Medtronic’s compliance with FDA regulations. Without further guidance, decisions by state
courts concerning the application of preemption doctrine to “parallel” violations of federal and
state law varied widely. Two views on the scope of federal preemption have emerged since
Riegel: one that favors a broad reading of permissible “parallel” tort claims (a more liberal
standard), and another that defers to the FDA’s premarket approval process (a more restrictive
standard in favor of preemption).
The first is exemplified by an Indiana federal court case, Hofts v. Howmedica.81 In Hofts,
the United States District Court for the Southern District of Indiana held that the MDA does not
prevent a state from providing a damages remedy for claims premised on a violation of the
FDCA.82 The court declined “to stretch Riegel beyond recognition by transforming its protection
for FDA-approved devices that comply with federal law into a grant of civil immunity for FDAapproved devices that violate federal law.”83 On this basis, the district court held that the
plaintiff could pursue civil claims against Howmedica based on theories that Howmedica failed
to comply with federal requirements for manufacturing the replacement hip joint implanted in
the plaintiff.84 Therefore, according to the broad reading of permissible “parallel” tort claims in
Hofts and its limited application of Riegel, a medical device manufacturer could be liable under
state tort law for any departure from its premarket approval. That is, under Hofts, common law
tort claims that were presumed to be preempted by Riegel—such as strict liability and implied
warranties—were allowed to proceed.
Other courts have avoided a restrictive application of Riegel to the cases before them.
For example, in O’Shea v. Cordis Corporation,85 a Florida circuit court held that true “parallel”
violation claims, including claims of unauthorized promotion, were not preempted. In Texas, a
district court held that the plaintiff’s strict liability and implied warranty claims that the
manufacturer sold an adulterated cochlear ear device were not preempted under Riegel.86 The
New York cases of Horowitz v. Stryker Corporation87 and Mitaro v. Medtronic, Inc.88 attempted
to classify the state tort claims that qualified as “parallel” violations of federal law, concluding
that manufacturing defect claims were presumed to be “parallel” claims and were not
preempted.89 Some state courts defined “parallel” violations as those claims involving conduct
“forbidden” by the FDCA,90 while others required that the plaintiff specifically plead FDCA
violations to merit such consideration by the court.91
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Still, after Riegel, the vast majority of state and federal courts have ruled in favor of
device manufacturers on grounds of preemption when state tort claims were at issue.92 Although
manufacturers applauded the Supreme Court’s decision in Riegel and implored state courts to
rule accordingly, plaintiffs’ attorneys, consumer groups,93 and professional organizations94
sought legislative means of reversing the precedential decision. Despite opposition from several
well-established device manufacturing companies95 and associations,96 there have been efforts by
the federal legislature to curtail the application of Riegel in future cases.
IV.
PREEMPTION IN THE NINTH CIRCUIT:
STENGEL V. MEDTRONIC
In 2000, Richard Stengel had a SynchroMed EL Pump® and intrathecal catheter
surgically implanted in his abdomen and spine, respectively, to infuse prescription medication
into his intrathecal spinal cavity to help control severe pain.97 The pain pump and catheter were
manufactured by Medtronic Incorporated (“Medtronic”) and approved by the FDA in 1999.98
In 2005, Stengel began experiencing ascending paralysis in his lower extremities caused by a
granuloma (a type of inflammation) in his spine that had formed at the tip of the catheter.99
Stengel’s doctors surgically removed the pain pump, catheter, and most of the granuloma, but the
surgery was too late to prevent the granuloma from causing permanent paralysis of Stengel’s
lower extremities.100
Stengel and his wife sued Medtronic in the United States District Court for the District of
Arizona, alleging negligence, breaches of express and implied warranties, and strict liability. 101
The Stengels later amended their complaint to re-allege the four claims under the newlyproffered theory that Stengel’s injury was caused by Medtronic’s failure to properly evaluate
violation caused injury); Troutman v. Curtis, 185 P.3d 930 (Kan. 2008) (concluding that Plaintiff barely pleaded,
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complaints about the pump and its failure to report information to the FDA, as was required by
FDA regulations.102 Specifically, the Stengels contended that if Medtronic had complied with
the FDA regulations, Medtronic would have warned physicians about the newly-discovered
danger that the pump might cause inflammation, which would have allowed a quicker diagnosis
of Stengel’s symptoms and prevented his paralysis.103 In response, Medtronic argued that the
Stengels’ state law claims were barred by the express preemption provision of the FDCA, which
provides, in relevant part:
[N]o State or political subdivision of a State may establish or continue in effect
with respect to a device intended for human use any requirement (1) which is
different from, or in addition to, any requirement applicable under this chapter to
the device, and (2) which relates to the safety or effectiveness of the device or to
any other matter included in a requirement applicable to the device under this
chapter.104
The district court found that the Stengels’ state law claims were expressly preempted by
the FDCA, and denied the Stengels’ motion for leave to amend on the ground that the new
“failure-to-warn” claim was impliedly preempted.105 First, the trial court cited Riegel v.
Medtronic, Inc.,106 in which the Supreme Court addressed the meaning of the FDCA express
preemption provision and held that to the extent a state common law duty imposes requirements
“different from, or in addition to” the requirements imposed by the FDCA, those state common
law duties are expressly preempted by § 360k(a).107 Applying Riegel, the district court held that
Stengel’s four state tort law claims would impose a higher duty upon Medtronic than was
required of the manufacturer under the FDCA.108 Because a state law claim may only survive
preemption if it imposes the same duty as that imposed by the FDCA, the court found that
Stengels’ state law claims were expressly preempted by the MDA.109
Second, the court relied upon Buckman v. Plaintiff's Legal Committee,110 stating that even
a parallel state law claim that is not expressly preempted may still be impliedly preempted by
federal law.111 Next, the court explained that “there is no private right of action for violations of
the FDCA as 21 U.S.C. § 337(a) makes clear that the United States is the only party that has
standing to bring such a claim.”112 Additionally, Buckman required that any state law claims not
subject to express preemption must rest on conduct that is actionable even if the federal law did
not exist.113 On these grounds, the district court concluded that the Stengels’ claim that
102
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Medtronic violated its duties under the FDCA by failing to warn the FDA of the potential
dangers of their medical devices: (1) would not exist had the FDCA not been enacted, and (2)
could not be brought by a private litigant under 21 U.S.C. § 337(a).114 For these reasons, the
United States District Court for the District of Arizona held that the Stengels’ amended
complaint did not remedy the fact that the state law claims were impliedly preempted by the
MDA.115
The Stengels appealed to the United States Court of Appeals for the Ninth Circuit, which
affirmed the decision of the lower court.116 Specifically, the court of appeals held, in relevant
part: (1) the Stengels’ failure to warn claims were impliedly preempted by federal law; and (2)
the district court did not abuse its discretion by denying the Stengels leave to amend the
complaint.117 The Ninth Circuit began by addressing the express preemption provision of the
FDCA, concluding that the Stengels’ claims “generally challenged the safety and effectiveness
of Medtronic’s pump without any hint of an allegation that Medtronic’s conduct violated FDA
regulations.”118 In the absence of any unlawful conduct by Medtronic, which the court
determined to have properly sought and received FDA approval of its pain pump and intrathecal
catheter device, the court of appeals held that the Stengels’ initial complaint was properly
dismissed by the district court pursuant to the express preemption provision of the MDA.119
Next, the Ninth Circuit addressed the amended complaint, which it held was expressly
preempted to the extent that the complaint relied on the theory that Medtronic should have sent a
medical device correction notice to physicians—regardless of whether the FDA required such
notice—because FDA regulations permitted Medtronic to send the notice without prior FDA
approval.120 For support, the court relied upon the Seventh Circuit decision in McMullen v.
Medtronic,121 which held that “[w]here a federal requirement permits a course of conduct and the
state makes it obligatory, the state’s requirement is in addition to the federal requirement and
thus is preempted.”122 In light of McMullen, the Ninth Circuit concluded that because the
Stengels claimed only that Medtronic was permitted to warn the FDA but did not allege that
Medtronic violated FDA regulations in the premarket approval process, their state law claims
were expressly preempted.123
The Ninth Circuit did, however, acknowledge that portions of the claims in the Stengels’
proposed amended complaint—specifically, those alleging that Medtronic breached a federal
obligation to monitor the product after premarket approval and to report health risks to the
FDA—could be interpreted to survive express preemption.124 Nonetheless, on the same grounds
articulated by the district court, the Ninth Circuit concluded that even the failure-to-warn claim
that survived express preemption was impliedly preempted under Buckman. Consequently, the
court of appeals upheld the district court’s decision and found no abuse of discretion in a denial
of the Stengels’ request for leave to amend.
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A. The Dissent: Advocating for State-by-State Traditional Damages Remedies for Violations
of Common Law Duties
In his dissent, Judge Noonan emphasized that the issue before the Ninth Circuit was one
of great magnitude with far-reaching implications.125 Arguing that the majority’s decision
improperly precluded injured consumers from a remedy against manufacturers of defective
devices, Judge Noonan posited that neither precedent nor federal requirements support the
court’s decision to prevent the Stengels from amending their complaint.126 First, the dissent cited
to Medtronic, Inc. v. Lohr,127 in which the Supreme Court declared that “[n]othing in § 360k
denies Florida the right to provide a traditional damages remedy for violations of common law
duties when those duties parallel federal requirements.”128 In Lohr, the Court held that common
law duties not preempted by the express terms of the MDA may “parallel” federal law.129 These
common law duties are, therefore, not irrelevant, as states may provide a remedy for their
breach.130 Judge Noonan pointed out that this exception to preemption as stated by the Court in
Lohr was restated in Riegel, to support the notion that states may provide a damages remedy
despite the express preemption provision of the MDA. According to the dissent, Buckman is not
to the contrary—rather, Judge Noonan contended, Buckman predated Riegel and did not involve
“traditional, free-standing tort claims, analogous to those in Lohr.”131 On this basis, the dissent
concluded that Lohr is still binding law, mandating that the Stengels’ state law claims fall within
an exception to the express preemption provision of the MDA.132
Judge Noonan also opined that Medtronic violated federal regulations when it failed to
adequately respond to FDA warning letters and adverse events indicating that its device posed a
specific danger. The Arizona Supreme Court has recognized a cause of action based on a
manufacturer’s failure to remedy or give notice of an unreasonably dangerous condition
discovered post-market.133 If Arizona law imposes requirements that parallel the requirements
under federal law, it also provides a remedy in damages for the violation of the state
requirements.134 Because the Stengels alleged a valid parallel state law cause of action, seeking
a state remedy of damages for the injuries sustained by Richard Stengel as a consequence of
Medtronic’s failure to warn of the danger posed by its pump, the dissent concluded that the
Stengels should have been allowed to amend their complaint.135
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V.
THE FIRST LEGISLATIVE ATTACK ON RIEGEL:
MEDICAL DEVICE SAFETY ACT OF 2009
On March 5, 2009, Democratic Representatives Henry Waxman (California), Chair of the
House Committee on Energy and Commerce, and Frank Pallone (New Jersey), Chair of the
Health Subcommittee, introduced a bill136 to the House of Representatives that would amend the
FDCA with respect to liability for medical devices under state and local requirements. Senators
Edward Kennedy (D-MA) and Patrick Leahy (D-VT), introduced a companion bill137 in the
Senate. The bills, collectively referred to as the Medical Device Safety Act of 2009 (“MDSA”),
are intended “to prohibit specified provisions preempting state and local requirements for
medical devices intended for human use from being construed to modify or otherwise affect any
action for damages or the liability of any person under state law.”138 The effect of the MDSA
would be far-reaching—it would reverse the Supreme Court’s decision in Riegel and permit
consumers to bring state law liability suits against medical device companies with respect to
devices approved by the FDA under the premarket approval process. The proposal has garnered
the support of 109 co-sponsors in the House and twenty-three co-sponsors in the Senate.139
As proposed, the MDSA seeks to amend Section 521 of the FDCA140 in two (2) ways:
first, it will add a provision entitled “No Effect On Liability Under State Law” which states:
“Nothing in this section shall be construed to modify or otherwise affect any action for damages
or the liability of any person under the law of any State.”141 Thus, under the Act, federal law will
have no effect on state tort law remedies for consumers injured by FDA-approved medical
devices. Second, the MDSA will be applied to cases retroactively, as if it were included in the
original MDA of 1976.142 Generally, courts do not apply statutes retroactively that affect
substantive rights or liabilities to conduct that arose before the statute was enacted.143 The
MDSA, however, expressly states that it would be applicable “to any civil action pending or filed
on or after the date of enactment of this Act.” If passed by Congress, the Act will dramatically
alter a medical device manufacturer’s success in defending against state common law claims
involving medical devices on grounds of preemption.
A. Exploring the Potential Impact of the MDSA on State Law
The Supreme Court’s decision in Riegel acknowledged that state tort law claims against
manufacturers of FDA-approved medical devices are preempted by the express preemption
provision of the MDA. Applying Riegel to address preemption of “parallel” claims in the
context of medical device litigation, the Ninth Circuit held in Stengel that state law claims—even
those alleging parallel violations to federal law—may be preempted either expressly or impliedly
136
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by the MDA of 1976.144 Yet, proposed legislation might have a profound impact on the ability of
device manufacturers to assert a preemption defense to “parallel” violations of state and federal
law. State-by-state trends in case law and congressional support for the MDSA of 2009 may
provide some insight into each jurisdiction’s disposition toward preemption in the medical
device context.
The MDSA of 2009 has garnered support by democratic House congressmen and
congresswomen, with some republican co-sponsorship as well. Currently, in the House of
Representatives, as of July 2012, the bill is supported by Democrats from thirty-one states and
the District of Columbia in the following proportions:
Alabama (one co-sponsor); Arizona (one co-sponsor); California (fifteen cosponsors); Colorado (two co-sponsors); Connecticut (three co-sponsors); District
of Columbia (one co-sponsor); Florida (five co-sponsors); Georgia (three cosponsors); Hawaii (two co-sponsors); Illinois (seven co-sponsors); Iowa (three
co-sponsors); Maine (two co-sponsors); Maryland (one co-sponsor);
Massachusetts (four co-sponsors); Michigan (four co-sponsors); Mississippi (one
co-sponsor); Missouri (one co-sponsor); New Hampshire (one co-sponsor); New
Jersey (three co-sponsors); New Mexico (three co-sponsors); New York (twelve
co-sponsors); North Carolina (two co-sponsors); Ohio (three co-sponsors);
Oregon (two co-sponsors); Pennsylvania (four co-sponsors); Rhode Island (two
co-sponsors); Texas (six co-sponsors); Vermont (one); Virginia (three cosponsors); Virgin Islands (one co-sponsor); and Wisconsin (one co-sponsor).145
Additionally, three Republican representatives—each from New England (one cosponsor), North Carolina (one co-sponsor), and Pennsylvania (one co-sponsor)—support the
bill.146
In the Senate, the bill has amassed the support of democratic and independent senators
from the following states:
California (two co-sponsors); Iowa (one co-sponsor); Missouri (one co-sponsor);
New Mexico (two co-sponsors); New York (two co-sponsors); North Carolina
(one co-sponsor); Ohio (one co-sponsor); Illinois (one co-sponsor); Oregon (one
co-sponsor); Pennsylvania (one co-sponsor); Rhode Island (two co-sponsors);
South Dakota (one co-sponsor); Vermont (one co-sponsor); and West Virginia
(one co-sponsor).147
Case law of several states seems to mirror the congressional support for the MDSA.
With fifteen co-sponsors in the House and two in the Senate, California is one of the most ardent
supporters of the bill and its state courts have already sought to limit the application of Riegel.
For example, in Prudhel v. Endologix, Inc.,148 a California district court held that alleged express
warranty of safety claims were preempted but parallel claims that require “more than mere
144
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noncompliance” are not preempted.149 The court identified manufacturing defect claims as
parallel claims that survive preemption, but it held that strict liability, negligence, and implied
warranty claims were preempted by the MDA.150 Another strong supporter of the bill in the
House and Senate is New York, with a total of fourteen co-sponsors combined. Like California,
New York state courts have also applied Riegel selectively. In Gelber v. Stryker Corp.,151 the
United States District Court for the Southern District of New York denied the manufacturer’s
motion to dismiss two claims involving a hip implant.152 The court held that a
manufacturing-based parallel claim survived preemption because an FDA warning letter
specified the nature of the alleged violation but the plaintiff’s negligence and failure-to-warn
claims were preempted by the MDA.153
Nineteen states have yet to weigh in on the MDSA in Congress. Of those that have not
proffered a vote, Minnesota has arguably taken the most aggressive pro-Riegel stance in MDA
preemption cases. One of the most prominent examples may be found in the Minnesota case, In
re: Medtronic, Inc., Sprint Fidelis Leads Products Liability Litigation.154 There, Judge Kyle of
the United States District Court in the District of Minnesota dismissed more than 1,000 cases
filed against Medtronic alleging that its Sprint Fidelis implantable cardioverter-defibrillator lead
failed and injured consumers.155 The decision was the first published opinion by a federal court
to offer an in-depth analysis of the Supreme Court’s decision in Riegel. Acknowledging that “at
least some plaintiffs have suffered injuries from using Sprint Fidelis leads, and [that] the court is
not unsympathetic to their plight,” the court adhering to the Court’s decision in Riegel held that
the plaintiffs’ state law tort suits were preempted by the MDA.156 The Eighth Circuit affirmed
the lower court’s decision, holding that the failure to warn, design defect claims, breach of
express warranty claim, and manufacturing defect claims were all preempted by the MDA.157
The lack of support for the MDSA by states such as Minnesota is not surprising, given
the profound impact that the retroactive Act would have on decisions such as Sprint Fidelis
Leads Products Liability Litigation. If the MDSA were passed, over twelve-hundred individual
tort suits would regain legal force against Medtronic, this time with Medtronic’s preemption
defense out of reach. Fortunately for Medtronic, in October 2010, the company agreed to pay
$268 million to settle lawsuits over the cardioverter-defibrillator claims, resolving cases in both
federal and state courts.158 The settlement of the case covers about 8,100 cases, which amounts to
roughly all claims in the United States against the company on this issue.159
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VI.

CONCLUSION
Stengel is particularly persuasive for state courts, given that it was decided by the United
States Court of Appeals for the Ninth Circuit, the largest of the thirteen courts of appeals with
twenty-nine active judgeships and appellate jurisdiction over the district courts in California,
Alaska, Arizona, Hawaii, Idaho, Montana, Nevada, Oregon, and Washington.160 Although there
seems to be inconsistency in California’s support for the MDSA and the Ninth Circuit’s
adherence to Riegel, the numerical significance of co-sponsorship in Congress warrants closer
review. For instance, even though Arizona is identified as a co-sponsor of the MDSA in the
House of Representatives, it is important to note that such support represents only one-ninth of
the State’s allotted representation in the House. Similarly, Alabama’s sole co-sponsor is only
one of seven representatives for the state. An even more prominent example is California,
boasting fifteen co-sponsors of the MDSA, which is a mere twenty-eight percent of the state’s
total representation in the House. Through this lens, the MDSA falls short of widespread
national support—in fact, only Hawaii, the District of Columbia, Maine, New Mexico, Rhode
Island, Vermont and the Virgin Islands have entirely supported the bill.161
After Riegel, state and federal courts have varied in their application of preemption
doctrine in the context of medical devices. Although Riegel held that a state may provide a
damages remedy for claims that “parallel” federal requirements under the MDA, the Supreme
Court offered no guidance for determining the state law claims that “parallel” federal law.
Consequently, plaintiffs alleged tort law claims in negligence and strict liability against
manufacturers of devices that had gained FDA premarket approval, arguing that these claims did
not add to or conflict with FDA requirements but “paralleled” the relevant federal regulations.
Today, a majority of courts have held, as in Sprint Fidelis and Riley, that most state law claims
are preempted. Stengel introduces another aspect of the preemption debate for medical devices—
namely, that Buckman’s implied preemption doctrine should also apply to state tort law claims
that escaped express preemption under the MDA.
The outcome of this proposed legislation is uncertain. If enacted, the Act would effect
significant change in the litigation of state law tort claims against manufacturers of Class III
devices.162 Device manufacturers would not be able to successfully argue that a plaintiff’s
product liability claims arising from defective Class III medical devices are preempted by the
governing MDA and FDA regulations. Rather, devices that had been subjected to the rigorous
premarket approval process and were granted FDA approval would be at the mercy of jurors to
determine whether the safety warnings accompanying these devices were adequate.163
Nonetheless, despite congressional efforts to limit the preemptive power of Riegel, the MDSA of
2009 has not amassed overwhelming support from the states. Rather, it seems likely that Riegel
will continue to provide a foundation upon which state and federal courts, like the Ninth Circuit
in Stengel, will interpret the scope of their preemptive jurisprudence for medical devices under
the MDA.

160

See United States Courts for the Ninth Circuit, About the Court, http://www.ca9.uscourts.gov/information/.
See supra note 145.
162
See Gregory J. Wartman, Life After Riegel: A Fresh Look at Medical Device Preemption One Year After Riegel v.
Medtronic, Inc., 64 FOOD & DRUG L.J. 291, 311 (2009).
163
Id.
161

17

An App a Day Keeps the Jury in Play
How to use the iPad to capture
and hold a jury’s attention
FEDERATION OF DEFENSE &
CORPORATE COUNSEL
2013 Winter Meeting
Westin La Cantera Resort
San Antonio, Texas
March 2 – March 9, 2013
Authored by:

Bob Christie
Christie Law Group, PLLC
(Seattle, WA)
Daniel McCune
Kennedy Childs, P.C.
(Denver, CO)
Thomas G. Oakes
Thomas G. Oakes Associates
(Philadelphia, PA)

Written in conjunction with the
Joint presentation by Healthcare, Civil Rights, and
Trial Tactics sections on
Thursday, March 7, 2013 at 7:30-8:45 a.m.
This Paper has been prepared for general information and
is not intended to be relied upon as legal advice.

i

Table of Contents
iii

INTRODUCTION

iii

MIRRORING

iv

GOING WIRELESS

vi

COLLECTING IMAGES

vii

BEST PRESENTATION APPLICATIONS
vii

Keynote

viii

Trialpad

ix

Trial Director Mobile

x

iPAD USE WITH THE ELMO

x

PRACTICE AND HAVE FUN

x-xi

BIOS

ii

INTRODUCTION

This paper, written in conjunction with our section presentation, focuses on the iPad and its use
at trial. Ounce for ounce, it is the single most power presentation tool that a lawyer can buy.
Other tablets have been developed and may be the personal preference of some. But the iPad,
because of its early arrival in the “tablet space”, has a huge lead in terms of the applications that
have been written for its use. Combined with a Dropbox account, allowing cloud storage access
to any document, photo, or video pertaining to a case, the iPad gives you courtroom access to all
necessary information for your trial. The camera feature allows you to photograph and instantly
add jury instructions or last minute verdict form changes to your presentation. If you decide to
untether your iPad from a cable and present all of your information wirelessly as you strut the
courtroom, two additional inexpensive pieces of Apple hardware allow you to do so. So our goal
in this paper is practicality. Spend time here and attend our section meeting. You will leave
with the confidence to take the first step of actually using this “pad of power” in a trial setting.
Have fun and learn with us.
MIRRORING
The iPad 1 was revolutionary, but the iPad 2 changed everything in terms of using the device for
presentations. The primary reason is something called “mirroring”, simply the ability to display
over a projector or monitor/television the identical image displayed on the iPad screen. While
this has long been possible with a laptop, you cannot stretch, compress, and manipulate the
laptop image like you can on an iPad. With mirroring, every image—photograph, document,
drawing—can be brought to life in front of the jury. What Ken Burns did to documentaries on
Baseball and The Civil War—taking static photographs and telling a story by making them
move—you can do with the iPad and your trial exhibits. This is powerful, all at your fingertips.

In front of a jury, you have complete flexibility in presenting images. Stretch, compress, move
side to side—you control the image and control the point of the jury’s focus. You also command
their attention because they are watching something dynamic rather than static, and they warm to
the tactile way in which you are presenting information to them. Simply, they like it.
//136 80797v.1

iii

GOING WIRELESS
The iPad image can be output through one of two types of connections, VGA or HDMI. VGA is
older technology, but the standard in most federal courtrooms. Through this type of connector,
you can tether your iPad through a VGA cable to the television monitor system, just as you could
with a laptop.

The other type of connector is an HDMI (High-Definition Multimedia Interface). This
connection allows for more clarity in the image projected. Most modern TVs and projectors
have this type of connection. This is the connector that can be used to wirelessly present your
iPad image to the jury. Here is how it works.
The iPad 2, 3, and 4 have a feature called “Airplay”, which is simply a way to display the image
on the iPad wirelessly through a local network. To have that signal from the iPad reach its
target—a monitor or projector—it needs to be received by a device called an “Apple TV” (not a
TV at all—very confusing), which is itself connected to the monitor or projector. But how can
the Apple TV and the iPad communicate without a cable connection? The answer is a second
device called an “Airport Express”, which creates a wireless network. By wirelessly connecting
the iPad and the Apple TV to the same wireless network, the devices can communicate with each
other and project the image on the iPad through the Apple TV without a hard connection.
First, you need to purchase these two additional pieces of hardware from the Apple store:
1.

Apple TV--$99.00

2.

Airport Express--$99.00

iv
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Set up is easy.
1.
Connect an HDMI cable running from your Apple TV to your projector or monitor and
turn them both on.
2. Turn on your Airport Express. Follow the menu commands on the Apple TV to select the
local network coming from the Airport Express (you don’t need to be connected to the internet—
you are simply connecting your Apple TV and your iPad to the same wireless network created by
your Airport Express).
3. On your iPad, in Settings, Wi-Fi, select the same wireless network. Then, double press the
“home” button in the center of the bottom part of your iPad screen and scroll the app icons to the
left until you see these images:

Airplay button
Press the Airplay button and select the icon for “Apple TV.” Also, select the toggle switch to
turn “Mirroring” on.

Select
“Apple TV” and turn
on “Mirroring”
Your iPad will now project its image wirelessly, allowing you to walk around the courtroom and
“mirror” what is displayed on your screen over your projector or monitor to the jury. Now that is
visual power and juries will pay attention.

v

COLLECTION IMAGES
You can bring documents of any kind into your iPad by scanning them and adding them to you
Dropbox. From Dropbox, you can view the document and import it into other applications.
However, many times you want an image for use in a slide so that you can create a strong visual
reference. Images are easily found through a simple Google image search. Once you find the
desired image, you can take a screen shot of it, which places it in iPhoto on your iPad. How do
you take a screen shot? This is simple. Push the “home” button on the bottom of the iPad at the
same time that you push the power switch on the top right of the iPad. Doing this takes a picture
of whatever is on the screen. You can then go to iPhoto, find the image, edit it, and import it into
a slide. This is an amazingly efficient way to collect and build images for your presentation.
Most of the images used in this paper were created in this way.

Home button/Power button

vi

BEST PRESENTATION APPLICATIONS

Keynote

Keynote is Apple’s version of Power Point. It is a must for the iPad. With a little practice, you
can start building a presentation using 44 professionally designed themes. Adding transitions
between slides and adding movement and transitions within the objects on slides is intuitive and
much simpler than in Power Point. Because the iPad has a built in video camera, you can take
video clips and add them to slides seamlessly. If there is a particular deposition video clip that
you want to import, just position your iPad in front of a monitor that is playing the deposition,
record it using the video camera, and import the clip into your slide. You can also purchase the
app called “iMovie”, which allows you to trim the video clips to exact lengths before importing
them into slides. Below are screen shots showing the easy to understand menu for adding media
or transitions.

If you have an iPhone as well, there is an app you can download called Keynote Remote, which
allows you to connect via Bluetooth or local network to your iPad and use your phone as a
remote control to wirelessly change slides.

vii

Trialpad

Trialpad, at a cost of about $80, is worth every cent. It allows you to maximize the power of
“mirroring” with tools that permit the user to create callouts on the fly. Using Dropbox, you can
organize your case file by witness, putting all key exhibits and deposition transcripts for each in
a labeled folder. The screen that you see on your iPad is in “war room” mode, displaying your
folders on the left side. When you have a document ready to present, hit the “Present” button
and the dark screen that was previously visible to the jury now “mirrors” the image you have
prepared.

Trialpad also gives you the option of pinching or stretching the image being presented, giving
you the full flexibility to zoom in on a key sections of a document or photograph.

The software allows video clips to be imported as well. You can even trim them after you have
imported them. Tools include a whiteboard and a laser pointer, which you use by touching your
finger to the iPad screen (no shaky pointer problem).

viii

Trialpad also allows you to present wirelessly through the use of Airplay.

Trial Director Mobile

TrialDirector has entered the arena of trial presentation on the iPad, with its TDMobile app.
TrialDirector from inData Corporation is the leading trial presentation software in the
marketplace. TDMobile works very much like Trialpad with respect to presenting your
documents to the jury, but it is a “free app.” It is designed as a simple, easy to use evidence
management and presentation tool specifically for use with the iPad. It has the same basic tools
for creating callouts, highlights, laser pointer, etc. It also has some additional tools, including the
ability to present images side by side. This would permit you to play a deposition excerpt on one
screen and display a relevant exhibit on the adjacent screen.

With TDMobile, you can create a case folder, add exhibits to your case through a Dropbox or
iTunes account and interact with your evidence using the annotation and presentation tools.
TD Mobile integrates with the full version of TrialDirector. This allows you to take advantage
of the tools in the full version of TrialDirector, pretreat your documents in TrialDirector, such as
your callouts, annotations, etc., and move them to your iPad with ease. These would be more
complex exhibits. You can also annotate your files “on-the-fly” with the tools provided with
TDMobile. Exporting from TrialDirector to TDMobile is done through a workbook/export tool.
You do not need to have the full version of TrialDirector to use TDMobile.
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iPAD USE WITH THE ELMO
Another simple way of using the iPad is to place it on an Elmo document presenter just as you
would any flat exhibit. Rather than zooming in and out with the Elmo, simply pinch and stretch
your image. This is not the most ideal way of maximizing the power of the iPad, but it is
certainly a way to get started. Since most federal courts are equipped with Elmo technology,
take advance of what is available and use it.
PRACTICE AND HAVE FUN
As trial lawyers, we are storytellers at our core. Add to the strength and persuasiveness of your
story by linking your verbal message with visual imagery. The iPad is a cost effective, versatile,
and amazingly flexible tool for connecting these elements of your case—visual and verbal. This
is how to make jurors remember your case, your evidence. Don’t be intimidated. Embrace the
intuitive nature of this technology and have fun using it to persuade your audience.
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INTRODUCTION

Generational differences dramatically impact jury dynamics. In reaching a
verdict, a jury will decide whether a defendant deviated from a “norm” (statute, duty, contract,
standard of care, etc.) and whether said deviation caused plaintiffs damages/harm. A jury
compensates a plaintiff by placing him or her (to the extent possible with money) back to the
pre-suit norm (pre-injury, illness or death), or pre-damaged condition. As beauty may be in the
eye of the beholder, what constitutes “a norm” is in the eye of the jury. Knowing the “norm” of
your jury is crucial in being able to sell your power themes to a jury and positively influence the
verdict.
The same techniques Madison Avenue utilizes to sell products can be adopted by trial
attorneys to convey effective trial themes. A trial theme should be a multi-sensual message
(visual, audible, and yes even spiritual

—

a connection with a juror’s innate sense of fairness and

righteousness). A trial theme conveys a simple, powerful, memorable message to the jury that
leads them to your desired outcome. Your message needs to connect with your audience. To
craft an effective theme, you need to know your audience.
KNOW YOUR AUDIENCE

A good trial attorney must be schooled in courtroom psychology, the art of persuasion,
group dynamics, decision making, storytelling, theatrics and a host of other disciplines. A
“power theme” must connect with a juror’s life experience: educational, gender, socioeconomic,
multi-cultural and generational differences. But, will classic defense trial themes centered on
principles such as “personal responsibility,” “plaintiff overreaching and greed,” “alternative
causation,” “common sense,” “misuse of a product,” “sufficiency of warnings,” “limited

corporate knowledge” ‘compliance with industry standards and governmental regulations,”
work with modern juries?
THE MODERN JURY

A majority of the jurors on a modern jury are members of Generation X and Y. That is,
jurors born between 1965 and 1995 will comprise the largest group of your panel. Their core
values and life experiences are dramatically different than the Boomers and the Greatest
Generation. You need to understand how they learn and determine whether your “power theme”
is going to connect with them. Generational dynamics is but one of a multitude of factors that
affects a person’s core values. Other factors include socioeconomic, demographic, race, gender,
education, family structure, religion and political affiliation, regional influences and recent
watershed events (housing and economic crises, 9/li, natural catastrophes, etc.) Once you
understand those factors, you will need to consider how group dynamics may influence the
actual verdict a jury renders. Another recent shift in juror composition and foreperson control is
that women command a larger presence on the jury and are more often called upon as the
forepersons. The National Law Journal, in its article, “The Female Factor,” May 18, 2009, first
reported on this emerging factor. This rise of women in power roles has transformed the family
unit (forty percent of women out earn their husbands), business (there are record numbers of
women CEOs, and in top managerial positions), education (more women earn college degrees
than men), and economics (majority of women in their 20s out earn their male counterparts).
This will become even more of a factor in the future as the power of women dominates
Generation Y. Women are clearly the stronger gender force leading Generation Y and, as a
result, the group as a whole will be shaped differently

—

a “new norm.”

Why does this matter? Think Hollywood, Madison Avenue, publishing and how they all
craft their message and products differently when they want to target certain genders. They
understand how they must connect with those differences. Think which genders tend to like the
following more than the other:
1)

Bridges of Madison County versus Apocalypse Now

2)

A Dodge Ram Truck versus a Volkswagen Cabriolet

3)

Fifty Shades of Gray versus Vince Flynn’s An American Assassin

4)

Cosmopolitan versus Esquire

5)

The ballet versus ultimate fighting

6)

Activia® yogurt versus Ruth’s Chris

7)

The Hangover versus Bridesmaids

Think of the marketing campaigns of colognes/perfumes, shampoos, video games,
clothes, and jewelry. (When is the last time you saw a male jewelry commercial?) Now think of
marketing and advertising campaigns for products and the product itself when the goal is
reaching both genders

—

iPhone, Nike, Geico and Verizon. Now add generational components to

product marketing. It all matters to anyone who sells, and toxic tort trial attorneys have to be
master sellers if they want success in the courtroom.
Developing an effective defense theme that connects with the jury is critical to increasing
your success rate. Know your jurors. Jurors tend to speak positively about the process only after
a jury trial is concluded. Most begin their service not wanting to be there. You are taking
precious time away from their families, careers and normal routines. You have just forced them
into a position that they would rather not be in: they are responsible for deciding the outcome of

a dispute that will have real-life consequences for real people over a lifetime. You will force
them to take positions and discuss intimate issues with strangers. Always remember that, respect
it, and deal with it. Generation X is especially frugal with the time you are getting from them.
They demand “me time” and “family time.” Generation Y will be easily distracted and start to
suffer withdrawal symptoms from not being “connected” while on a jury. Let’s meet the
majority of those jurors comprising the modern jury: Generations X and Y.
The generational makeup of today’s jurors is dramatically different than in 1980’s and
even the 1990’s.Consider these two graphs:
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The United States adult population consists of:
Baby boomers (age 47-65)
Generation X (age 31-46)
Generation Y (age 18-30)

—

—

—

80 million people

47 million people
76 million people

Sixty percent of your potential jurors could come from the Generations X and Y. Juries
will still have individuals from the Greatest Generation (66 and above),but those numbers
continue to shrink. Since Generation Y has the highest unemployment rates, are unmarried (and
thus, have fewer family obligations), they are likely to be a larger proportion of any generational
group that will be available to sit as jurors without any hardships.

THE GENERATIONS

Generational differences arise because individuals are shaped by the life experiences they
have during their formative years (i.e., ‘nurture”). Therefore, it is important to understand the
key events of each generation and how those events may have influenced core values. Some of
Generation X’s major life experiences include: the end of the Vietnam War, the Watergate
scandal, the dot-com rise and burst, HIV and AIDS, the end of the Cold War, the rise of personal
computers and the internet, the OJ trial and LA riots, Y2K and a “not-my-fault,” “me” society.
Generation X individuals tend to be alienated and loners (but independent and resilient),
overeducated (extremely entrepreneurial), underachieving (demand work/home/life balance),
apathetic (ambivalent) and cynical (realistic and skeptical). Studies have shown that members of
Generation X tend to prepare for the worst and speak their minds.
Remember Generation X had been coined “slackers.” Their attitudes have been
characterized as being disrespectful, cynical and defiant as to authority. In light of these traits,
trial attorneys should refrain from attacking plaintiffs who do not diligently look for work post
injury, have a checkered work history or do not follow the rules (at work, on products, etc.)

—

as

more likely than not, those themes will not resonate with Generation X. Generation X has had a
fluid, fragmented and disrupted vocational career with numerous employers and are the children
of parents who have the highest rates of divorce and downsizing. Shuttled between parents, and
all too often pawns or spoils of bitter divorce struggles, this instability and lack of certainty
affects Generation X’s outlook. They will not be overly sympathetic to plaintiffs who
exaggerate the disruptive effect of an injury on earning capacity or the need to change vocations.
Also, an expert’s academic credentials mean less to Generation X than the expert’s achievements

and work experiences. Make sure you highlight those attributes of an expert to connect with
Generation X.
Generation Y’s life experiences include: high school violence and shootings; toxic
scares; numerous personal scandals (e.g., Madoff, Spitzer, Weiner, Woods, Schwarzenegger);
terrorism activities and U.S. response (9/11); the proliferation of smart phones, iPads, iPods and
information/entertainment technology; social media (e.g., Facebook, Twitter); the death of
videos and landline phones; and most importantly, the transformation of the economy from flat
to recessive. Generation Y, ages 18 through 29, tends to be naïve (optimistic), hyper-educated,
fast multi-taskers and resourceful (whiny Peter Pans nurtured by helicopter parents),
-

underemployed, demanding (self-confident, everyone was a winner and got a trophy), poor
communicators (socially digitally connected, distractible and short attention spans).
Generation Y quickly processes information in snippets while multi-tasking. A trial
attorney must be concise and to the point and avoid boring or wasting Generation Y’s time;
otherwise, you will lose them. As students of internet research, Wikipedia and blogs, Generation
Y rarely challenges the reliability and source of information. This can be a challenge for a
defense attorney who has to attack the credentials of a plaintiffs expert, the foundation of an
opinion or the soundness of plaintiffs science (junk science). Also, Generation Y is suffering
the most of any generation from the latest economic crisis. Consider we have the most educated
generation graduating into ajob market which has the lowest number of new jobs requiring a
college degree or above. They played by the rules (i.e., went to school, worked hard, graduated)
but did not obtain the reward of a job in their field of studies. They will have little sympathy for
most plaintiffs, and only the truly severely injured or damaged will get their attention. However,
despite their career disappointments, Generation Y believes they are an entitled generation

_________transparency

______________________

(doted on by helicopter parents and the products of the “everyone gets a trophy” mentality). The
entitlement character, juxtaposed with their under and unemployed status, creates a Jekyll and
Hyde dynamic. They are the least religious, most accepting of the “new family unit,” accepting
of government intrusion/dominance versus personal choice and self-responsibility and most
comfortable with the government redistributing “OPM”

--

other people’s money.

The following chart highlights core generational values.

Generational Values
Baby Boomers

Generation X

Generation Y

Hard work

Personal
responsibility

Entitlement

Prestige

Entrepreneurship

Resourcefulness

Challenge authority

Distrust of authority

Corporate loyalty

Corporate scandal

No authority
Corporate

Waning confidence
in government

Suspicious of
government

High expectations of
government

Self-made

Self-sufficiency

Self-confidence

Teamwork

Independence

Teamwork

Perseverance

Accountability

Fairness

.

..

Understanding these generational profiles can dramatically improve your ability to
connect with these jurors. It should guide you in tailoring your message so that it resonates with
jurors’ pre-existing beliefs and attitudes. Credibility is essential for being effective in front of a
jury. One’s credibility is greatly enhanced whenjurors feel they can identify with you and your
theme. When the jurors believe you know them, they will open up and be ready to receive your
message. Generations X and Y are receptive to short, concise and simple messages that are

reinforced with demonstrative exhibits (e.g., animations, photos, videos, illustrations, graphs).
To effectively communicate with Generations X and Y, counsel needs to: be concise and to the
point; infuse an element of entertainment; deliver a technologically savvy message; have no
downtime; and reinforce their points with examples and analogies that resonate with jurors.
Think how relatively short the Apple v. Samsung trial was and that jury’s result.
A STUDY TO TEST THE LITERATURE ON GENERATIONAL BASIS
In April of 2012, we conducted a mock trial and jury focus group to test whether or not
the literature held true on generational findings. In testing the literature, we:
•

Developed a personal injury fact pattern which would highlight key generational
differences;

•

Presented that fact pattern in a mock trial/jury focus setting;

•

Conducted individual voir dire with typical and supplemental jury voir dire
questions that would expose feelings on generational value differences as defined
by the literature. Reduced the panel from 20 jurors to 12 (with four jurors each
for “Boomers,” X, and Y);

•

Presented openings, then three issues(warnings/product defect, causation and
damages);

•

Divided jurors into generational groups (unbeknownst to them) and asked them to
deliberate on each issue and answer several key questions— for example, was the
product defective? Was the warning defective?;

•

Presented closings and asked them to deliberate as a group(all generations
together) to see how group dynamics effected generational biases, if at all
(amazingly the jurors never realized how they were segregated); and

•

Closed with a jury focus group question-and-answer session.

The study was conducted at Courtroom Sciences, Inc. (“CSI”)’s facility in Dallas, Texas.
Briefly, the fictional fact pattern considered by the mock jury included the following:
Plaintiff: John Murphy (“Murph”), 33 years old, union construction heavy laborer highway.

Product: Sun-Safe construction wear. Sun-Safe shirts and construction clothing are the perfect

products to shield construction workers from the sun’s cancerous rays. They are perfect for
people who work outdoors, have fair skin, and susceptibility to skin cancers. There are no
warning labels that the product contains nanosilver, the key performance component of the
product. However, there is a warning that the shirt should not be worn in conjunction with
sunscreens. The company is aware that sunscreens cause nanosilver to leach out of the product.
Murph used a sunscreen product prior to putting on his shirt. Other construction workers on the

project wore Sun-Safe shirts without incident.

EPA Conditional Approval: On January 26, 2011, the EPA gave Sun-Safe conditional approval

to use nanosilver in its textile products, (Sun-Safe sought approval although there was no
requirement that the manufacturer register the product or obtain EPA approval).

Plaintiff Injuries: On January 15, 2012 the plaintiff after wearing his Sun-Safe shirts for three

months, reported the following complaints to his doctor: a slight skin discoloration, followed by
burning, peeling and itchiness in his skin and eventually leading to a degloving of his upper hand
and forearm. Also, the skin on his neck, shoulders and back started to peel and he experienced
relentless itchiness.

Plaintiff’s condition has plateaued; however, he is left with scarring,

permanent loss of function of his left arm (his dominant arm), inability to ambulate, sun
sensitivity and extreme itchiness on his arms, back and chest area. Plaintiff can no longer work in
the construction trade and has limited transferrable job skills. He has a past and future lost wage
claim of $1.5 to $2.2 million, past medical costs of $525,000 and future medical care of $6.8
million, predominantly for plastic surgery (skin grafts), nerve and tendon surgeries, potential
amputations of his feet, left hand and forearm (six different procedures), and assisted living/life
care cost, counseling and prescriptions. His compensatory damages were in excess of $9.5
million.

Alternative causation: Plaintiff had preexisting sun sensitivity and precancerous and cancerous

skin cancer spots removed from his hand and forearms in the past three years. Also, several
construction workers on the project had developed skin strep infections(flesh eating bacteria)
which resulted in skin damage, but which ultimately were cured with a battery of high-dose

antibiotic cocktails. Defendant contends that the Plaintiffs conditions are the result of the flesh
eating bacteria not nanosilver.

The Scientific and Medical Literature: There are no governmental or industry standards or

regulations that apply to nanosilver exposure. There are no documented, peer-reviewed articles
that nanosilver can degrade and damage human skin, muscle, nerves and tendons. However,
there are numerous animal studies that nanosilver can migrate and deposit over time in sub
dermal areas and cause destruction and degradation of skin, muscle, tendons and nerves, and
translocate to an animal’s extremities (similar to neuropathy). There are also anecdotal case
reports that nanosilver prevents and protects various flesh-eating strep bacteria from responding
to antibiotics.

Jury Must Find:

(1)

Was the product warning defective and the product defective?

(2)

Was the product defect the cause of plaintiffs injuries?

(3)

What amount of damages, if any. would fairly compensate Mr. Murphy?

VOIR DIRE

We posed pre-selected voir dire questions to all 20 potential jurors to determine whether
or not generational biases held true. The voir dire focused on the jurors’ values on personal
accountability, social media use, legitimacy of medical studies, product warnings, corporate bias,
governmental regulations, lawsuits, entitlements, and numerous other issues a toxic tort attorney
typically confronts. We then eliminated eight of the jurors and retained four jurors from each
generational group (Baby Boomers, Generation X and Generation Y).
CASE PRESENTATION
After the voir dire was completed and the jury selected, we made a case
presentation using real video trial testimony of experts; actual animal studies regarding potential
toxicity of nanoparticles; real government regulations and standards; the voluntary EPA approval
of a nano product; an actual product containing nanoparticles; real studies regarding the
effectiveness of antibiotics and symptoms, injuries and treatments for flesh eating bacteria; and a
real plaintiff family, injuries and treating physician testimony. After each presentation was
made, the jurors deliberated by generational groups. At this point, they were not aware how they

had been divided.

We then presented the plaintiff’s and defendant’s positions on damages and

their closing arguments. After the jury came to a conclusion regarding the ultimate outcome, we
then posed a series of questions to elicit individual and group responses on key issues regarding
the case that would give us a deeper understanding of whether or not generational studies were
consistent with juror beliefs.
THE RESULTS: WAS THE GENERATIONAL BIAS LITERATURE ACCURATE?

Generally speaking, the generational literature proved fairly accurate. A trial attorney’s
“power themes” and method of delivery should follow the literature on Generations X and Y’s
core values and how they learn. The jury rendered a defense verdict. However, Generation X
leaned heavily in favor of plaintiff, and only after great pressure from Boomers and Generation
Y did they finally find for the defendant. We then instructed the jury as a group that the Judge
had found for the plaintiff and asked them to answer three questions on damages. This chart
reflects the average award for each generation on the following three questions:
Colum one: What would you wish to award?
Column two: What is the lowest you would award?
Column three: What is the highest you would award?
Wish to Award

Lowest

Highest

Boomers

$12 million

$7.5 million

$14 million

Generation X

$16 million

$1 I million

$30 million

Generation Y

$14 million

$7.3 million

$16.75 million

BEWARE THE X, if you have a plaintiffs verdict. Also, on liability, Generations X and

Y had strong anti-corporate biases and a strong sense of entitlement (i.e., if someone is hurt
regardless of fault, he or she should be compensated). Moreover, the plaintiffs personal
responsibility and accountability was a minimal to non-factor in their decision making.
COMMON THREADS WITH ALL GENERATIONS

There are common threads that are true with most jurors: countless studies have revealed
that a great percentage of jurors have a preconceived bias that you are unlikely to change,
regardless of the oath the jurors just took. Our study validated that concept

—

those who lean far

one way or the other do not straighten and balance the scales ofjustice before they decide. Your
battle is for the hearts and minds of the undecided, neutral and “I don’t know” jurors. They are
your swing vote. Think of the wife who believes that her husband will change after they get
married. It almost never happens. Likewise, staunch Republicans or Democrats are not going to
change their party vote on Election Day, regardless of the issues. Elections are won by capturing
the moderates and the undecided. Juries are won by providing defense-biased jurors with
evidence they can utilize to sway the neutral jurors during deliberations, and by neutralizing
plaintiff-biased jurors so they do not want to jump into the fight.
As defense counsel, you need to understand each juror’s preconceived impressions of
your client, its product or service and its industry and then develop a theme accordingly.
Obviously, you are not going to center the theme of your case around your client if you represent
a slumlord in a childhood lead poisoning case. Your theme and attack in that instance should be
all about the science (i.e., focus on dose, diagnosis, alternative causation and measure of
damages). Defining and focusing the issue is key in developing effective themes. Also attacking

a plaintiff for not finding work post-accident in a personal injury case or post-termination in an
employment case will not be effective with Generation Y, which is the most unemployed and
underemployed generation in the U.S.
A majority ofjurors decide their case preliminarily during opening statements; your
theme needs to be clear and persuasive from the start. This is true regardless of one’s
generational group. In fact, it should be delivered before words are spoken, during voir dire and
with every opportunity thereafter. After your opening, a juror may see the evidence with an
altered vision crafted by counsel’s opening. A great example of this filter through which we
view data is how dramatically different CNN spins the news compared to Fox. Their goal is to
shape how you see current events. They want you to adopt their perception of reality. Make
sure your opening statement influences the hearts and minds of Generations X and Y so they will
analyze the evidence as you desire. They are more ready to believe and accept evidence that
validates their preliminary intuition and willing to reject or not even hear evidence that
contradicts it. Knowing generational characteristics helps you understand your jurors’ mindset
and how your theme will be filtered.
Remember that simple, concise, highly visual and powerful facts that coincide with the
jurors’ core values and gut sense of fairness wins the day. Common sense analogies that strike a
chord with their own life experiences are readily accepted as being true. Your theme needs to hit
those chords: the Generation Y and X chords and the inter-generational chords.
SEISMIC CORE VALUE, INSTITUTIONAL AND FOUNDATION SHIFTS IN THE U.S.

There has been a seismic shift over the past seven years of some of the basic foundations,
institutions, demographics, economy, education and core values in the United States. Knowing

and understanding why these shifts have occurred is important for a trial attorney to be effective.
Understanding generational differences and group dynamics is but just one of many components
that a good trial attorney must grasp. Remember, these shifts will influence Generation Y the
most and X secondarily. Consider the following cross generational changes in society relative to
Generations X and Y:
The Family and Gender
The family unit, according to psychologists, sociologists and political scientists, is the
most influential factor in shaping one’s core values. It is the foundation from which we morph
into our personal adult identity. As the family unit shifts, so do society’s and individuals’ core
values. Also, the family unit impacts poverty levels, incidence of crime, education levels,
earning capacity, and life expectancy. Consider the following statistics on how families have
changed. In 1960, 68 percent of all people in their 20s were married. In 2011, 23 percent of all
people in their 20s were married. In 1960, 82 percent of the adult population was married; in
2011 only 51 percent of the adult population was married. Does the dramatic drop in marriage
matter to a trial advocate? Presently, 60 percent of births occur outside of marriage (with the
highest percentage being for Generation Y). Ninety-two percent of college women have births
while in wedlock. New York Times, “Family Dynamics”, Jason DiParla and Sabrina Tavernson,
February 17, 2012. Presently 65 percent of married women work and women comprise 51
percent of the workplace. Forty percent of women earn more than their husbands, and single
women in their 20s with no children out earn their male counterparts. Women from Generations
X and Y have more formal education than their male counterparts. 2012 Statistical Abstract The
National Data Book (

.census.gov) and The Richer Sex, Linda Mundy. People are delaying

marriage by 9.3 years compared to the average age of marriage in the 1950s. More college

graduates and young adults move back in with their parents than at any time in the past sixty
years. This is a dramatic new norm for Generations Y and X. Generations X and Y could not
identify with Leave it to Beaver, The Waltons, Family Ties or even Eight is Enough.

Religion
Generation Y is the least religious of any generation: Sixty-five percent report never or
only rarely attending religious services. In 1950, almost no one reported having no religious
affiliation. On June 13, 2012, Pew Survey reported 32 percent of millenials doubt God’s
existence, a dramatic drop in five years. Over 70 percent of Generation Y considers themselves
“spiritual” as opposed to having a specific religious affiliation. Also, the percentage of the U.S.
population practicing non Judea-Christian based religions continues to grow. Formal religion in
the United States created communities where moral standards were defined and practiced. They
also became a community/social gathering place, safety net, and support group and moral
compass for their congregations. As those institutions diminish, what will fill that vacuum and
will it affect how your jurors decide cases? Again, Generation Yis and will continue to be the
most influenced by this dynamic. Trial themes need to change accordingly.
Economics and Education
Unemployment and underemployment are greatest amongst Generation Y. Only 54
percent of 18 to 24 year olds were employed as 2011 ended. Hourly pay for college graduates is
declining, and student debt exceeds $1 trillion and for the first time exceeds total credit card
debt. Long term unemployment is at its highest rate since the depression; home ownership the
lowest in thirty years; more people are on food stamps than ever; and the national debt is at its
highest percentage of GDP since WWII.

College and graduate students are in greater debt than Boomers and X’s coming out of
college. Generation Y is the first generation that will not do better than their parents
economically. Since 2008, only 27 percent of high school graduates have a full time job. Sixtyone percent of college graduates (1.5 million graduates in 2012) who are employed have ajob
that does not need a college degree. The Atlantic Journal reported on April 23, 2012 that 53
percent of college graduates are jobless or under employed. Since 2000, the number of
Americans under 25 with at least a bachelor’s degree has grown by 38 percent. However, only
three of the top 30 occupations with projected job openings by 2020 will require a bachelor’s
degree or higher. These new norms certainly effect how Generation Y views future lost wages
and other economic-based damages. Their point of reference is very different than the Boomers.
CONCLUSION
The aforesaid factors have shaped and been shaped by the rise of Generations X and Y
into the political, economic, corporate and educational arenas. Think how these facts

—

“the

creation of new norms” may affect your jurors. Adjust your theme accordingly so you connect
with this dominant force that shapes your jury. Keep your pulse on these trends and how they
may continue to influence your jury. Do not have a failure to communicate due to generational
differences or societal core value shifts. Now, more than ever, it is critical to conduct individual
exploratory questioning during voir dire, as well as social media and internet searches of
prospective jurors. Monitor actual jurors’ social media use during trial and employ courtroom
profiling and juror assessments. Supplementing your general knowledge of traits and core values
of Generations X and Y with specific individual knowledge ofjurors is crucial to being
successful in the courtroom. “Just Do It.”
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THE IMPACT OF CATASTROPHIC EVENTS IN THE
INSURANCE INDUSTRY

We thought 2011 was an interesting year for catastrophes and of course it was. After all,
consider the following history altering events:
•

From the earthquake and tsunami in Japan, to the earthquakes in Haiti, Chili, New
Zealand and Virginia;

•

From the regime change uprisings in Libya, Egypt, Tunisia, Iraq, Syria, Yemen,
Sudan, Iraq and the Ivory Coast, and the killings of Osama bin Laden, to the civil
occupancy encampments spreading from London, Paris, and Berlin to Wall Street,
Philadelphia and Long Beach;

•

From economic issues in Greece, Portugal and the European Union to here in the
US;

•

From tornados (over 2000 in the US during 2011), in Joplin, MO, Tuscaloosa, AL
and the Sacramento Valley, CA, to hurricanes and tropical storms in Belize, Cuba
and Vermont;

•

From record snowfalls and floods on the east coast to wildfires, rock and
mudslides on the west coast;

•

Hurricane Irene flooding the Northeast.

2012 was to be a recovery year. Then, one day before the official end of the hurricane season,
Superstorm Sandy or “Frankenstorm” (whatever you wish to call it) made landfall in New

3

Jersey. One of the largest storms in US history, it wreaked havoc in some of the most densely
populated areas of the country causing countless interruptions to life and business and damages
still being calculated, but certain to exceed $50 Billion.
—

2011 was a violent year

—

collectively

from the standpoint of unexpected events and catastrophes around the world. 2012 is ending

not with the whimper that was hoped. The impact on insurance capacity, however is not what
one might expect and provides an interesting insight into the state of the industry.
On March 11, 2011, one of the most powerful earthquakes in recorded history hit Japan,
triggering devastating tsunami waves, which in turn caused a number of nuclear accidents. This
2 The
catastrophe left 15,538 people dead, an additional 5,686 injured and 7,060 people missing.
human loss of any catastrophic event, and the impact it has on the families of the victims, are
immeasurable. Economic losses due to the Japan events will totaled between $200 billion and
3 some portion of which insurers covered. Insurers of course, play a large role in
$300 billion,
paying for catastrophe-related economic losses and were expected to incur between $22 billion
4
and $39 billion of insured losses as a result of the Japan events.
Superstorm Sandy, of much more recent vintage will have an even greater impact on the
insurance industry. Consider that more than eight million people lost power during the storm,
many for more than two weeks. Some projections have business interruption and contingent
business interruption losses accounting for more than a third of the total loss. Southern portions
of Manhattan, at the time of this writing, are still not back to work. As recently as December 2,
2012, the industry projected insured losses as high as $25 billion which includes wind and storm

2

http://en.wikij,edia.org/wiki/2011 T%C5%8Dhoku earthquake and tsunami
httx//www.businessinsurance.com/articIe/2O11O32 1/NEWS/110329997
http://www.postonIine.co.uk/post/news/2O42941/iapan-earthquake-IargestinsuranceIoss;
http://www.programbusiness.com/News/NucIear-Crisis-in-Japan-ComqIicates-InsuredLoss-Estimates
4

surge damage to onshore residential, commercial and industrial properties and their contents, and
time element coverage for such things as additional living expenses for residential properties and
business interruption for commercial properties. This estimate does NOT include losses incurred
by the National Flood Insurance Program.

New York’s Governor Cuomo said that the State

will need $49 billion to repair and restore damaged infrastructure and structures and to cover lost
revenue and other expenses. Governor Christie of New Jersey said the state suffered just under
$30 billion in overall losses with much of the damage impacting the transit system and coastline.
Clearly, the Japan and Superstorm Sandy catastrophes and other catastrophic events around the
world have had a cumulative and significant impact on the world wide insurance industry.
The totality of these events have resulted in major losses for the insurance industry and
have and will continue to drive changes in coverage, increased awareness of shortcomings in the
industry’s ability to predict contingent business interruption losses, driven changes in CAT
modeling, and from the corporate risk manager side, increased the need for careful examination
of coverages going forward. It has also emphasized the need to have business continuity plans in
place and the need for the industry to make sure they are in place before issuing extensive
coverage.
Past Catastrophes

Natural catastrophes are caused by natural forces, such as floods, storms, earthquakes,
fires, frost, hail, and tsunamis.
5 Man-made catastrophes are associated with human activities,
such as human-caused fires, aviation disasters, mining accidents, collapse of buildings/bridges,
and terrorism.
6 Either way, catastrophes have a significant but generally, short-term effect on

6

Sigma, 34
Sigma, 34

5

economic activity. Indeed, it was not until the 2004-2005 hurricanes that insurance companies
7 Of significance was
started to focus their attention toward insured losses due to catastrophes.
Hurricane Katrina, which at $62 billion in insured losses eclipsed the September 11, 2001
8
terrorist attacks as the most costly insured event in United States history.
The Top 5 Costliest Natural Catastrophes by Insured Losses, 198O2O1O.2
Date

Region

Event

Victims

August 2005

United
States
United
States
United
States
United
States
United
States

Hurricane
Katrina
Hurricane Ike

September
2008
August 1992
January 1994
September
2004

Hurricane
Andrew
Earthquake in
California
Hurricane Ivan

Insured Losses
(in USD m)

1,300

Overall
losses (in
USD m)
125,000

170

38,300

18,500

60

26,500

17,000

60

44,000

15,300

130

23,000

13,800

62,200

Source © 2011 Munich-Re, Geo RisKs Research, NatCatSERVICE. As of March 2011.

In 2010, catastrophe losses once again began to worry insurers. Total economic losses
neared $218 billion,
10 with a net cost to insurers of $43 billion. And yet, these losses did not
trigger the same impact on pricing as the 2005 season. Why?
The trifecta of Rita, Wilma and Katrina in the same geographic area severely impacted a
smaller number of insurers, caused some to pull out of the market and others into liquidation.
This in turn resulted in a decrease in supply in the face of an increase in demand, which coupled

Insurance Information Institute, 4
Rising Catastrophe Insurance Premiums Lure Investors, The Wall Street Journal, http://online.wsj.com
Insurance Information Institute, 4 (citing “Source © 2011 Munich-Re, Geo Risks Research, NatCatSERVICE. As of
March 2011). It is anticipated that damages from Super Storm Sandy will exceed those of Hurricane Ike and fall
into the number two slot.
10
Sigma, 1
8
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with new modeling in 2005, led to the inevitable increase in pricing. 2010 and 2011 were quite
different. While losses have been far more widespread, the insurance industry maintained some
$50 billion in excess capital, and modeling did not change until recently.
Top 5 Costliest World Natural Catastrophes of 2010 by Insured Losses
11
Date

Region

Event

Victims

February

Chile

Earthquake,

Insured Losses
(in USD m)

520

Overall
losses (in
USD m)
30,000

8,000

tsunami

September

New Zealand Earthquake

0

6,500

5,000

December—
January2011
February

Australia

0

10,000+

5,000

65

6,100

3,100

3

2,700

2,000

May

Floods

Europe

Winter storm
Xynthia
United States Severe storms,
hailstorms

Source © 2011 Munich-Re, Geo RisKs Research, NatCatSERVICE. As of February 2011.

Despite the 12 hurricanes that swept through the Atlantic in 2010,

12

and unlike

2004-2005, few hurricanes caused serious damage in 2010. Insured losses in 2010 resulted
mainly from earthquakes, storms, and floods, which contributed enough to make 2010 the
seventh highest year of insured losses since 1970,13 but still without the same impact as that
experienced in 2005. Although 2010 by itself was not enough to significantly affect the
insurance industry, 2011 brought new challenges that have pushed the insurance industry to the
edge.

Insurance Information Institute, 2 (citing “Source © 2011 Munich-Re, Geo Risks Research, NatCatSERVICE. As of
February 2011.)
12
Rising Catastrophe Insurance Premiums Lure Investors, The Wall Street Journal
13
Sigma, 1
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The 201 1 tragic events in Japan, earthquakes in New Zealand, floods in Australia,
tornados, Hurricane Irene and flooding in the United States Midwest, and the man-made DeepWater Horizon gave world-wide reinsurers their worst spring ever. Reinsurers have already lost
twice as much as they projected for the entire year. Further, half of the world’s reinsurance
capacity has already been erased,’
4 and major catastrophes in the last quarter of the year are of
course predicted.
Financial Impact

Due to the recent catastrophe losses, global underwriting results of course deteriorated in
2011 and will again in 2012, indicating that prices are inadequate’
, and yet there is no certainty
5
that the aggregate impact of these events will affect premium pricing. Reduced capital, and larger
losses yet to come, render remaining money a more attractive commodity. As such, while some
are predicting a likely increase in premiums in all lines of business over the next year,’
6 other
prognosticators are taking on a more conservative view

—

that premiums will at least not go

down, based on several factors:
•

•
•
•
•

Due to excess and still undeployed capital, and the strong competition still in
place among insurance markets, the economic urgency to increase pricing remains
elusive;
While some evidence of price strengthening is being seen in limited lines of
business, the trend has not been widespread;
Despite the occurrence of large insured CAT losses in 2011 and in late 2012,
there has been an absence of sustained large underwriting losses;
There has not yet been a material decline in surplus or capacity to the contrary,
surplus remains at or near record highs;
A tight reinsurance market is now in place, but the impact of this will be best
reflected at the January 1, 2013 treaty renewals; and
—

14

Rising Catastrophe Insurance Premiums Lure Investors, The Wall Street Journal
The Knowledge Brokers, The Impact of 2011 Catastrophes on Insurance Premiums,
http://myknowledgecenter.com
16
The Knowledge Brokers, The Impact of 2011 Catastrophes on Insurance Premiums,
http://myknowledgecenter.com
15
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•

Renewed underwriting and pricing discipline is not yet evident across the entire
industry as competition remains intense for markets seeking to maintain market
share

Insurers are making some changes due to the recent catastrophes. Earthquake sublimits,
while historically present, were reduced on virtually every policy and new geographic areas have
been classified as disaster-prone areas

—

or high hazard locations, including the U.S. Midwest,

which shocked the world with an unexpected number of major tornados and floods. In the
aftermath of flooding in the UK for the second time in 2012 and with insured losses predicted to
top Li billion in 2102, the UK government and the insurance industry are seeking a solution to
the way flood risks are covered in UK. The Association of British Insurers (ABI) has suggested
a non-profit special insurance fund for the 200,000 or so high-risk households that may not be
able to otherwise find affordable coverage in 2013. Others urge adequate flood protection.
Although policy rates have already increased in disaster-hit areas like Japan and New
Zealand, they have not been as prevalent in the US as many had expected. The 2011 hurricane
season produced 19 named storms, tying it with 2010, 1995 and 1887 as the third busiest year for
tropical cyclones. Seven were considered major, reaching category 3 or higher. Irene, the first
storm to hit the US since Ike in 2008, caused major flooding and spawned at least 8 tornadoes.
In all, Irene impacted 14 states causing an estimated $4.3 billion in insured losses according to
th,
the Property Claim Services unit of the ISO. In 2012, through November 6
the Atlantic

hurricane season saw 19 tropical storms with 10 becoming hurricanes, above the annual average
of 12 storms and 6 hurricanes. Of these, two were major storms causing significant damage.
Hurricane Isaac in August and Hurricane Sandy in October. Isaac was a slow moving Category
th
I storm that hit Louisiana on August 28
following roughly the same path a Katrina, and stirred

up strong winds and flooding in the Gulf. The ISO estimated that it caused $1 billion in insured
9

property damage again not including losses covered by the National Flood Insurance Program.
Sandy made landfall on October

th
29

in New Jersey causing damages that are still being totaled.

Catastrophes have emphasized the important need for models that adequately estimate
catastrophe loss exposure. Models have largely been inadequate because of their relatively small
number of historical data points.’
7 The RMS Version 11.0 is a more recent model that attempts
to calculate hurricane loss exposure. The model is projected to increase hurricane loss estimates
in Texas and the Northeast, impact the property insurance market, and affect insurance and
reinsurance rates, as well as the financial ratings.
18 This model is already helping correct some
common misconceptions.
For example, the RMS v. 11 model has shown that hurricane loss exposure inland is
higher than previously believed.
19 Although the model is controversial, it is still a step forward.
Recent catastrophes have resulted in models like the RMS v. 11, but models are still far from
perfect. With each new catastrophe, new data points are entered into current models and the
ability to create more accurate models increases.
The question for underwriters becomes how much reliance to place on the models.
Nevertheless, the cumulative impact of worldwide catastrophes in 2010 and 2011 and the RMS v
11 model will likely result in catastrophe rate changes that will eventually lead to firming of

17

http://www.propertycasuafty36Ocom/2011/06/1O/why-rms-revised-its-hurrjcane-model
httr://wwwiocktonmarketupdate.com/RejnsuranceRMsMocjel.aspx
19
http://wwwIiveinsurancenews.com/risk-management-servjces-hurrjcanecatastrophemodeIapproved.by
florida-commission/853388/
18
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some rates.
20 Recent catastrophes are also encouraging insurers to reevaluate both their
diversification strategies and pricing levels.
’
2
Another model by CDS Business Mapping, LLC., recently identified its list of the top ten
tornado prone metro-areas, based on the RiskMeter Online’s Tornado Model, which predicts the
severity of tornadoes for any location in the Continental United States. The top ten tornado
prone metro-areas (population 50,000 plus) are as follows:
1.) Denver, CO’’
2.) Hialeah, FL
3.) Miami, FL
4.) Hollywood, FL
5.) Aurora, CO
6.) Houston, TX
7.) Commerce City, CO
8.) Tampa, FL
9.) St. Petersburg, FL
10.) North Little Rock, AR
*Not downtown but a rural area to the northeast.

Another factor that must be considered is exposure to coastal property. Florida for
example has more than $3.5 trillion in coastal property exposure with New York second with
$4.3 trillion. The total insured value of properties in coastal areas in the United States, vulnerable
to hurricanes, is a staggering $10.2 trillion. A 2012 study of coast areas by CoreLogic found that
four million homes with more than $700 billion in total property exposure are at risk of flooding.
These numbers do not consider west coast exposures

—

rather are limited to Atlantic coast and

Gulf Coast.

20
21

Insurance Industry Impact and Risk Management Lessons, Insights: Japan Earthquake.
Insurance Industry Impact and Risk Management Lessons, Insights: Japan Earthquake.
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Catastrophes, like the Chilean earthquakes, Christ Church, NZ, the Japan events and
more recently, Superstorm Sandy have also stressed the importance of clear and concise policy
wording and of adequately estimating business interruption (“BI”) losses and contingent business
interruption (“CBI”) losses. BI insurance compensates a company for income it would have
earned had a covered loss to that business not taken place. BI claims accounted for almost half
of the total insurance claims paid to industrial facilities that suffered from the Chilean
22 BI losses have been consistently underestimated, and recent events have
earthquakes.
emphasized the need for better estimates of BI losses.
23
CBI coverage compensates loss of income due to property loss at a key supplier or
customer location, as long as the insured is covered for the same peril that caused the damage to
the client or supplier.
24 CBI losses can rise significantly when areas that have a high market
share of certain commodities are struck by catastrophes. For instance, earlier this year Apple,
Inc. suffered from a shortage of lithium-ion batteries for its iPods because its supplier, Kureha
Corp, makes the crucial, polymer used in the lithium-ion batteries in a Japan factory that had to
be shut down. Hi-tech, steel, and automotive industries were severely affected by the major
disruptions caused by the Japan catastrophe.
One of the major problems with CBI coverage is that there is simply no adequate
modeling to predict losses. While the insurance industry historically learns from all catastrophic
events, it has yet to figure out how to adequately project contingent business interruption losses
in the face of catastrophic events. Not only is there an inability to project CBI losses, but the
industry is not even certain of the total amount of CBI coverage written. Specialists can predict
22
23
24

httx//insurancenewsnet.com/articIe.asx?k1=254993&type=newswres
http://insu rancenewsnet.com/articIe.aspx?th254993&type=newswjres
http://insurancenewsnet.com/article.aspx?id=254993&type=newswires
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CBI exposure on a business by business basis, and policy wording can define whether the
coverage will extend to suppliers or all the way to suppliers of suppliers and even their suppliers,
but a global evaluation of a geographic area, cannot yet be done.
IV. Conclusion

Recent catastrophes have obviously resulted in major economic losses for insurance
companies but importantly, have also forced them to make changes in coverage, modify sublimits for both named perils and coverage type, recognize their inability to predict business
interruption and other time element losses, and recognize the need for better risk management
and models for the future. Although insurance companies have adequately adjusted to past
catastrophes and have largely recognized the importance of better risk exposure mechanisms,
how much premiums will increase remains uncertain

—

notwithstanding the historic impact of the

CATs experienced. 2012, like 2011, will prove to be a critical period for insurance companies.
The combination of the 2010

—

2012 events have been enough to start the increase in pricing

albeit slowly. Further catastrophic events will push the pedal to the metal. For now however,
many predict that recent events will simply help keep pricing from falling further.

Richard K. Traub is a founder partner in the law firm of Traub, Lieberman, Straus & Shrewsberry, with
offices in Hawthorne, NY, Red Bank, NJ, St, Petersburg, FL, Chicago, IL. and Los Angeles, California.
Contact him at: rtraub@traublieberrnan.com.
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Robert Dugoni

is the critically acclaimed and New York Times Best Selling Author of the
David Sloane series, The Jury Master, Wrongfrul Death, Bodily Harm, Murder One and The
Conviction. He is also the author of the best-selling stand alone novel Damage Control and the
nonfiction expose, The Cyanide Canary. Dugoni’s books have been likened to Scott Turow and
Nelson DeMille, and he has been hailed as “the undisputed king of the legal thriller” and the
“heir to Grisham’s literary throne.” Bodily Harm and Murder One were top five thrillers picks
of Library Journal for 2010 and 2011 and Murder One is a finalist for the Harper Lee Award for
excellence in legal novel writing. Dugoni’s writing has been featured in The New York Times,
The Wall Street Journal, Writer Magazine. Suspense Magazine and several anthologies. He is a
member of the International Thriller Writers, Mystery Writers of America and a board member
of Sisters in Crime. Visit Robert’s website at www.robertdugoni.com and email him at
bob(irobertdugoni .com.
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Four Stages to Writing

A. Stage one: Researching
1.

Know Your Subject Matter

Determine your client’s story.

2. Flush out Your case theme/theory
•

It is the basic, underlying idea that explains not only the legal theory and
factual background, but also ties as much of the evidence as possible into a
coherent and credible whole. Whether it is simple and unadorned or subtle and
sophisticated, the theory of the case is a product of the advocate. It is the basic
concept around which everything else revolves.

•

It is the common sense argument: when you cut through all the hyperbole, all
the witnesses, what argument simply makes the most sense? It’s the argument
that the judge or the jurors are going to say, “Makes sense to me.”

3. Why is a theory of the case important?
•
•
•

Single Assignment Judges
Credibility. Never do anything inconsistent with your theory of the case.
It forces you to consider good and bad facts and develop a coherent story that
explains them both. Concede points you can’t win.
Novel: What does your character want?
Examples:
• Braveheart (Mel Gibson)
• Rob Roy (Liam Neeson)
•

Legal Brief— What does your client want?
The Contract should be enforced as the parties wrote it.
o No ambiguity
o Integrated agreement
o Part performance through payment
o No contemporaneous documents objecting to
the terms.
o Contemporaneous documents support an offer,
acceptance, consideration.
-

B. Stage Two: Drafting
Overcoming Anxiety. Call it drafting and it allows you to think freely. It
keeps things fresh. Know that it is not going to be perfect and don’t care.
•

Drafting (Writing) helps clarify your thoughts.
You don’t know what you think until you put it to paper.
• Deadlines are good things.
They can give you energy and force you to concentrate.
• Page limits are good things.
Eliminate wordiness
Improves your emphasis and impact
Outlining
You will pick up book on how to write a novel that say you absolutely must
outline. You will pick up how to write novel books that say don’t outline, it stifles
creativity.
Save yourself a lot of heartache.
If you’re one of the lucky people who outlines well (and you probably got 90% on
every law school test you took) then outline. Put down your thoughts in a coherent
fashion. Roman numeral I, A.B.C etc..
If you’re like me and outlining just stresses you out, then don’t. That’s why I call
this stage drafting, not writing. You call it writing and the anxiety and stress level goes
up.
C. Stage Three: Editing
Editing is fundamentally different from writing. It’s like the difference between washing
a car and detailing a car. This is where you go over what you’ve written, preferably after
you’ve let it sit a while and you critique it with a very critical eye. You let others critique
it and poke holes in it.
A. Opening paragraph Theory of the case
B. Organization of argument: strongest to weakest
C. Authority or lack thereof. Have you (Do you?) acknowledged authority
against you? (Know your opponent and Judge)
D. Clarity Do all of my arguments support my theory of the case?
E. Brevity what can go?
—

—

—

D. Stage Four: Polishing
Polishing is after you’ve detailed the car. This is where you walk around the car
exploring all of your fine work. You sit inside it and you smell the vanilla air freshener
and you marvel at how clean you’ve been able to get all of the little notches in the air
vents.
A. Misspellings
13. Typos
C. Apostrophes and Commas
D. Word choice
Adjectives and adverbs vs. verbs.
Legalese
Cliches
E. Sentence choice active vs. passive voice.
—

—

II. What All Good Writing has in Common

A.

It is Purpose Driven (Does what the writer intends):
• Entertains
• Persuades
• Enlightens/Educates
• Informs

B.

It catches and holds reader’s interest

C.

It is only as long as necessary

D.

It is credible, demonstrating the writer’s mastery of the subject matter and her
professionalism

A. Purpose Driven Writing

•

Traditional Story Structure
Beginning
1
• Ordinary world
• Call to adventure
• Refusal of the call
• Meeting with mentor
• Crossing over the threshold

The Writer’s Journey by Christopher Vogler.

Middle:
• Friends, Tests and Allies
• Approaching the inner most cave
• The Inner most cave
End:
• Seizing the reward
• Return with the reward
• The Resurrection
• The reward
Purpose Driven Writing
Show Don’t Tell
a. Novelist
•
•

Entertain, Inform, instruct, educate, persuade
Problems Avoided
Author Intrusions

b. Attorney
• Persuade or educate
• Problems Avoided Attorney Intrusion
-

Example One:

Plaintiffhas failed to comply with the discovery rules, necessitating this
motion.
Example Two:

On March 15 defendant propounded interrogatories. Plaintiff ignored
them. On April 15 counselfor defendant sent plaintiff’s counsel a letter seeking
responses. Counsel ignored it. On April 30 counselfor defendant again requested
responses and advised that motion to compel would be filed June 5 in the absence
of a response. Plaintiff’s counsel did not respond to the overture. On June 5
counselfor defendant contacted plaintiff’s counsel by phone and left a message
seeking to coordinate the filing of this motion. Plaintiff’s counsel did not return
the phone call.

•

Understanding Story Telling
A. Types of Journeys
•

Physical Journeys

•

Journeys of the heart

•

Basic Motivations Keep it simple
Love
Greed
Revenge
Justice
Jealousy
Honor
Adventure

•

The key both.

—

—

—

-

B. Catching and Holding the Reader’s Interest

1. Establish the Tone
The crucial concept: the implicit promise.
The Novelist: Simplify What type of book are you writing?
-

Example 1: White Paper (Industry Paper on E-Invoicing)
(Attorneys send their bills to an auditor electronically and the auditor reviews
them for the client. The question was whether this breached the attorney client
privilege making the bills discoverable. About as dry as can possibly be.)
•

Since the late ]980s the trzpartite relationshz between insurers, defense
counsel and third-party auditors has been akin to a young man ‘s inevitable
first meeting with his gir’friend’s parents—uncomfortable and unpleasantfor
everyone involved.... Ifthe defense lawyer wanted to date the insurer and
represent its clients, it had to meet, be approved by, and tolerate the third
party auditor. For defense lawyers concerned about the threat ofethical
violations and waiving a client’s privilege, for insurers seeking a collegial
relationship with defense counsel while monitoring and controlling legalfees,

andfor the insured seeking competent legal representation without being
placed in the middle of an uncomfortable relationship, the best solution is
electronic invoicing.
Query: What implicit promise are you making to your readers?
The Lawyer: What type of case are you presenting?
What implicit promise are you making to the trier of fact?
Introduce Your Client Like a Character in a Book.

2.
•

What do you want the jurors’ initial impression to be of your client?
o

Questions you should know and reveal
1. Who is your protagonist?
2. What is your protagonist?
3.

Where is your protagonist?

Example 1

—

Restaurant

Example 2— Alaska Road
Weather
Terrain
Local Engineers
4. What does your protagonist want at the beginning?
Note: this can change as story unfolds.
5. What stands (stood) in the way of his achieving it?
3. Make it Personal
•

Sympathy versus Empathy
Sympathy we feel sorry for someone or we can relate to their feeling
or circumstance
—

Empathy We crossover into the other person’s space/place and you
experience what they experience. You come back but you come back
—

changed and you know you’ve been changed. Someone or something
has impacted you and you are different because of it.
Example 1:
Detective

—

another case

1.
2.
3.
Example 2:
Restaurant owner lost his business because of a contractor’s negligent
remodel
1.
2.
3.

•

Ask So What?
o

Personal Stakes What is the consequence if the protagonist fails? Is the
consequence personal to the protagonist in some way.
—

Wizard of Oz
Lord of the Rings
What is the consequence if the jury or judge finds against your
client?
o

Public Stakes

—

what happens if protagonist fails?

Wizard of Oz
Lord of the Rings
Query: What consequence does your client’s case have that impacts the
public?
Example: Restaurant:

Making it Personal Example
-

Example 1:
This case involves a wrongful death action by the husband and children of
decedent Mary Smith. Mary Smith was killed instantly when Henry Jones’ truck collided
with Mary Smith ‘s car on the 405 freeway in Renton, Washington. Jones was driving the
wrong direction, heading southbound in the northbound lanes. Henry Jones survived the
accident.
Example 2:
At 2.28 a. in. on August 3, 2010, Maiy Smith completed her swing shift as a
mechanic for Boeing in Renton, Washington and called her husband Mike to tell him she
was on her way home. She made this call every night because Mike waited up for her,
unable to sleep until she was home. Though it was a Tuesday, Mary had completed her
four day work week and was excited to be spending the next three summer days with their
two children Josh, 9, and Pamela 7. They had made a list ofsummer activities and
intended to check off the water park the following day.
At 2:32 a. m. Mary exited the Boeing employee parking lot and made a right turn
on Admiral and a left on Century, entering the 405 Freeway heading north. She drove the
same route home every night. A beautiful Seattle summer day had become a warm
summer evening and Mary drove with her window down, a Bob Segar CD to keep her
company. She ‘d be home in just under 30 minutes.
At 2:30 a.m. Henry Jones slidfrom his stool at the Roadhouse bar after drinking
his sixth beer in two hours in addition to four shots ofJack Daniels. The bar tender,
William Peters, offered to call Jones a cab. He declined.
Jones got into the cab ofhis Ford ha(f-ton 450 and exited the Roadhouse parking
lot, made a left onto what he thought was the 405 Freeway heading south and neglected
to see three Do Not Enter signs as he drove the wrong direction up the exit ramp onto the
Freeway, heading North. Mary Smith never had a chance. A quarter mile down the
freeway Jones’ Ford hit Mary Toyota Corolla traveling at what police estimate to have
been 80 miles per hour, killing her instantly.
4. Hook the reader and don’t let them go.
o

Take advantage of Every Opportunity to Persuade
• The first sentence, the first scene.
• Someone/thing interesting should appear right away

Example: Legal Brief (Easement dispute)
What began as a simple quiet title action between Mr. Smith and Mr.
Jones has become a senseless battle the likes of which has perhaps not been
fought since North met South at Gettysburg, and probably at greater financial
expense to the participants. By interjecting itself into this dispute Acme
Company has forced two dozen current and former property owners on
Cougar Mountain to re-establish express and prescriptive easements to use a
road they, or their predecessors, have used in harmony since the 195 Os.
•

Start Strong: Don’t waste your first sentence or first paragraph. The
earlier you state the theme of your brief and of your case the more focused
the reader becomes.

•

Don’t waste your headings.

Example One: Factual Background
Example Two: The Project at Issue was Built in March 2003
Example Three: Defendant (Contractor) Built the Project in Accordance with the
Architects Plans and Specifications.
Example Four: Johnson’s Work Complied with the Architect’s Design. The
Perceived Deficiencies in the Project are the Result of Errors and Omissions in
the Plans and Specifications.
•

Don’t waste the first sentence after your heading.

Example Weak First Sentence:
Johnson Inc. is an accomplished contractor out of Kent Washington.
During its 30 years in business Johnson has built a number of different types of
projects from schools to apartment buildings.
Example Strong First Sentence:
The architect’s plans were so deficient and incomplete in detail that
Johnson Inc. had to seek more than 400 requests for information during the yearlong project.
•

Summarize your arguments at the earliest opportunity in your brief.
Tell the Judge what you want

Tell the judge why she should grant it
Give the judge the facts to support her decision.
Example: Easement Dispute
Mr. Smith negotiated with, and paid ACME ‘spredecessor in interestfor an easement
to use the road. Mr. Smith recorded that easement. The easement is therefore binding
upon ACME and cannot reasonably be disputed. Summary judgment is appropriate for
this reason.
To the extent ACME now disputes that the written easement is valid Mr. Smith has
used the existing road since 1954 when he built his home on the mountain. The road
remains the only access to andfrom his property. During the past fifty years he has used
that road daily, sometimes multiple times a day. He neither sought, nor obtained
permission from anyone to use the roaa and he believed he had every legal right to do
so. ACME did not purchase its property until 1979—fifteen years after Mr. Smith met
the statutory ten-year requirement necessary to obtain a prescriptive easement to use the
existing road. As a matter oflaw, it cannot now be revoked. For this reason also
summaryjudgment is required.
Finally, the existing road remains Mr. Smith ‘s only access to his property.
Construction of an alternative road would cost in excess of$150, 000, and the steep
terrain would make it treacherous and potentially impassable during the winter.
•

Avoid Conclusions in your Factual Statement:
The job site was dangerous.
The wall was expensive to build.
He used the road continuously

•

Put Your Best Argument first, then in descending order.

•

Don’t weaken your arguments by putting more than one in a paragraph. Make
each point a separate paragraph.

•

Use a Conclusion and Conclude Strong

Example One: For all the reasons set forth herein, the court should grant
defendant’s motion for summary judgment.
Example two: For all the reasons set forth herein the court should find that
defendant (contractor) built the project in conformance with the architect’s
specification.

Example three: There is no triable issue of fact. Defendant (contractor) built the
project exactly as it was designed. Summary Judgment is therefore appropriate.
Example four: Defendant (contractor) built the project exactly as designed.
Summary judgment is, therefore, required.
C. Is only as long as necessary
“I abhor, loath and despise these long discourses and agree with
Carducci the Italian poet. .that a man who takes half a page to say
what can be said in a sentence will be damned.”
Justice Oliver Wendell Holmes
.

•

Try to come in under the page limit
• It implies the writer is confident in her position and her arguments
•

It forces the writer to be succinct.
Say it once. Saying it twice doesn’t make it twice as good it usually makes it
half as good.

•

It forces the writer to formulate her theory of the case.

•

It forces the writer to choose her best arguments. Don’t raise weak arguments—it
makes the judge think your case is weak and your grabbing at straws.

•

Don’t cite out of state case law unless there is no in-state case law. If the case law
is against you, acknowledge it and try distinguishing and arguing the equities. But
don’t push credibility. Take your loss and move on. (It’s better than losing
credibility)

•

Don’t be redundant saying something twice doesn’t make it twice as good it
makes it half as good.

•

Don’t string cite or rely on hornbook generalities—be specific.

•

Don’t write long footnotes. If you must write a footnote, it should be because it
contains an expanded reference that is helpful to the court.

•

Don’t submit “kitchen-sink briefs” that cite to the entire universe of the law. Limit
yourself to a discussion of the material facts, the leading cases and pertinent
policy arguments.

—

D. Is Credible, Denoting the Writer’s Confidence and Professionalism

Of prime importance, a brief should be trustworthy. If authorities are inaccurately
described, the judge will lose confidence in the reliability of the brief and the
author. If the judge reads on at all, she will do so with a skeptical eye.
U.S. Supreme Court Justice Ruth Bader Ginsburg
•

The simple progression of every legal brief
I am honest
You should believe me because I am honest and would not mislead.
I believe in the justice of my client’s cause.
Therefore, you should believe in the justice of my client’s cause.

•

Does your client’s position pass the smell test?

•

Don’t mislead the court in your recitation of the facts.
If you got bad facts, don’t change the facts, use them.
Example 1:
(Judge Gerald T. Wetherington of Dade County Florida. 1978 National Institute
for Trial Advocacy in Boulder, Colorado.)
Plaintiff’s client was a derelict who lost a leg when run over by the defendant’s
streetcar. Plaintiff was known to be perpetually drunk, wandering the streets with
no visible means of support. Plaintiffs counsel sought initially to clean him up
and dress him up. A friend told him to clean him up but not to try to make him
something he was not. Rather, the lawyer should use what the client was.
Here was his final argument:
Clean sheets he never knew, but did they have to take his leg? A warm meal he
seldom haci but did they have to take his leg? An education, a goodjob, fine
clothes—all were strangers to him—but did they have to take his leg?
Example 2
Defendant owned a trucking company. The truck hit a child that wandered into
the street not in the crosswalk. There was no contributory negligence in the state.
The plaintiff had to prove the driver was causally negligent. So the defense lawyer
was concentrating on the driver and formulating an argument that he was driving
slowly and cautiously.

Example:
• Defendant contends his truck driver was not negligent when he ran over the
12-year-old child because the child ran into the street without warning and
adequate time for the driver to apply the breaks and because the child was not
in the crosswalk.
Defendant truck driver was driving 15 miles per hour over the speed limit,
talking on his cell phone, and trying to read a map on the passenger seat
beside him when the 12-year-old child stepped into the street to retrieve
the ball.
Conclusion: The driver was at fault, but is trying to minimize his fault by
justifying himself.
Then he talked to a plaintiffs lawyer and the advice was, quit trying to slow down
the truck. It isn’t credible. It sounds like a rationalization.
Solution:
Speed up the child.
Defendant truck driver was driving his regular route. He was on schedule.
His celiphone rangjust as the red ball bounded into traffic and the 12year-old child dartedfrom behind the parked car.
Conclusion: It was a horrible accident but nobody could have avoided it, no
matter how slow they were driving.
•
•

Take the high road always.
It’s the hardest road to take and Judge’s know it.
Don’t use sarcasm or launch personal attacks on your opponent. They demean
you and your client in the eyes of the judge. Avoid words like
“misrepresentation” in describing your opponent’s argument. It makes you
look like your hiding something. A lawyer confident in her argument will
focus on her argument.
—

•

Don’t use words that scream at the judge- words that are nasty, or overblown.

•

Overstatement will undermine your credibility with the court. Writing a hardhitting brief does not require personal attacks or the use of nasty exaggeration.

•

Don’t bury the court in “legalese” words such as “hereby,” “wheretofore,”
“herein,” “hereinabove,” “and/or.”

•

Carefully and accurately cite legal authorities.

—

Be current and on-point in your legal citations. The judge and his law clerks
(and your opponent) will be checking them. So should you.
•

Acknowledge contrary authority that is on point and controlling. If your brief
is trustworthy, the judge will respect you as a credible writer and advocate.
Concede where you have to, then distinguish.

•

But... Don’t waste time rehashing your opponent’s argument for them. It only
gives it credibility and takes up space in your brief.

Example:
“Plaintiffs counsel contends that stucco contractor xfailed to comply with
the industry standards for the installation ofstucco because... blah blah
blah.”
Compare:
“Stucco contractor x complied with the industry standards as well as the
plans and specifications in applying the stucco.”

•

Be direct and quietly confident in tone. It will give your brief authority.
•

Use Active Voice instead of passive.
• Sentences in active voice are easier to understand and follow than
sentences in passive voice.
• Active voice sounds more confident.

Example: Losing Credibility
•

Plaintiffs Theory: The building leaks. Defendant contractor’s application of
the stucco was poor workmanship resulting in leaks.

•

Defendant Stucco Contractor’s Positions in Reply:
1.
2.
3.
4.

The building doesn’t leak
If the building leaks it isn’t because of the stucco.
The building leaks because the windows were improperly flashed.
Our work complied fully with the architect’s plans and specifications
as well as industry standards. The building does not leak because of
our work.

Example: Maintaining a Credible Theme by Conceding What You Can’t Win.
•

Plaintiff: Department of Labor and Industries:

The prevailing wage statute requires a public works contractor to pay each
employee the prevailing wage for each hour of work performed in each
employment classification.
•

Defendant Contractor:
• Reality. The Contractor paid a blended rate and was in technical
violation of the statute.
What do you do? Admit it.
•

What is the intent of the statute: (1) To ensure workers receive a fair
wage and, (2) to ensure that the prevailing wages in the particular
county are not jeopardized. (3) Unspoken to put all bidding
contractors on even footing.
—

•

Three Themes: All consistent and accounted for the bad facts.
1. Contractor treated employees fairly
•

•

We were able to show that every employee received more
money than if the contractor had complied strictly with the
prevailing wage statute.
We paid one claimant employee full wages while he was out
hurt, then accommodated him by allowing him to drive a
forklift and work light duty.

2. Contractor enhanced the prevailing wage in the county.
•

We were able to show that our client voluntarily agreed to pay
carpenters $10.00 an hour more than the prevailing wage
required.

3. The DLI was arbitrary and capricious in applying the statute.
•
•
•

When in doubt about job classification the DLI always paid the higher
wage.
The DLI Classified employees inconsistently in the work they performed
and as between each other for the same work.
The DLI Failed to abide by their own job classifications or to
acknowledge that the work descriptions for the various classifications
overlap, thus allowing, for instance, carpenters and not just ironworkers to
put up handrails.

Example: Inconsistent Theories Irving Younger
-

Plaintiff: Your goat ate my cabbages.
Defendant’s Theories in Reply
1.
2.
3.
4.
5.

Plaintiff had no cabbages.
If plaintiff had cabbages they weren’t eaten.
If plaintiff had cabbages and they were eaten, then it was not by a goat.
If they were eaten by a goat, it was not my goat.
And it if was my goat... .the goat was insane.
Four Tips to Keep You Out of Trouble

—

Hopefully

1. Know your theme (theory of the case) before you start writing. If you don
t know
1
the theme ask the attorney for whom you are writing the brief.
2. Give yourself Time: We ‘re all busy, and sometimes you have to do the best you
can with the time you have. As a journalist that was the mantra. Get me the best
story you can and meet your deadline. But its more rare than not that you get a
motton sprung on you and have to write it in an hour or even a day. Do yoursetfa
favor and give yoursetf time.
a. Your brief will be better.
b. This is your work product. This is all you have to show for what you do. A
Judge who reads a good, strong, concise brief will remember it. You would
never want to go to a mechanic or a doctor and have them say, “you know,
if I just have a bit more time, I could have done a better job for you.”
3. After you’ve researched and drafted, go over or go back to the attorney you are
writing the brief for and discuss what you have found, what you believe are the
strongest arguments the common sense arguments, the facts to support those
arguments, the bad facts and case law and the likely arguments in opposition, and how
you would like to formulate the brief.
-

4. Get the brief to the partner a day before it is to be filed.

