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Are You as Guilty as the Criminal?
Liability for Criminal Acts of Third Parties and Employees
I.

Introduction

Violent criminal activity in and around bars, restaurants, hotels, retail, and healthcare
facilities is unfortunately an all too common occurrence. When customers of these businesses
are victimized by criminal actors, the injuries and damages sustained are often horrific, shocking
and can cast a false light on the businesses. They also almost always result in litigation. These
cases are difficult for the business owner because they have the most to lose by an adverse
judgment even though their potential liability is secondary to the criminal actor who is likely
judgment proof. This can result in a guilt by association mindset as the jury tries to compensate
the victim of a terrible crime through the deep pockets of a secondary party and oftentimes not
liable business owner. The nature of these cases combined with the desire to protect the image of
the business require an understanding of how liability is assessed in these types of cases and that
the necessary steps to minimize the exposure.
II.

The Law

Courts throughout the country uniformly hold that a business owner is not liable for the
criminal acts of third parties unless the criminal act is foreseeable and reasonable efforts can be
made to prevent the criminal conduct from injuring customers. However, despite the
overwhelming consistency in this legal tenet, there remains considerable debate over what
actions or events give rise to the duty and what reasonable steps should be made to deter the
criminal element from causing mayhem on the premises.
A.

Duty

There is generally no duty to protect customers from criminal activities of third persons.
See, e.g. Posecai v. Wal-Mart Stores, 752 So. 2d 762 (La. 1999); Sturbridge Partners, Ltd., et al.
v. Walker, 267 Ga. 785, 482 S.E.2d 339 (1997). However, when the criminal act is “reasonably
foreseeable,” the business owner owes a duty of care to its customers. Id. When the owner is
aware of the unreasonable risk of criminal attack, he is required to exercise ordinary care to
protect his customers against the risk of the harm from this criminal behavior. In other words the
business’s duty is triggered if the criminal act is foreseeable. It is the plaintiff’s burden to prove
that the criminal act which injured the plaintiff was foreseeable. Absent foreseeability of the
criminal act causing injury, the business owner owes no duty to its customers to protect them
from such criminal conduct. See, Burnett v. Stagner Hotel Court, Inc., 821 F. Supp. 678 , 682
(N.D. Ga. 1993).
While is it uniformly held that a business owner does not have a duty to protect
customers from criminal actions of third parties unless the criminal act is foreseeable, a business
owner may have a duty to intervene to protect its customers during the commission of a crime.
This may involve expelling the criminal actor from the premises or calling 911. See, e.g., Saatzer
v. Smith, 122 Cal. App. 3d 512, 176 Cal. Rptr. 68 (1981) (court upheld bar’s motion for summary
judgment when manager and employees acted to break up bar fight within seconds of its
occurrence); Alvarez v. Jacmar Pacific Pizza Corp., 100 Cal. App. 4th 1190, 122 Cal. Rptr. 2d
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890 (2002) (restaurant met duty to protect patron when employee called 911 when argument was
escalating, even though a subsequent shooting took place when one of the parties returned to the
premises after initially leaving).
The establishment’s duty to intervene, however, may not stop at the front door. Ejecting a
patron or calling 911 may not be enough to meet a business owner’s duty in these circumstances.
This is especially the case when alcohol is involved, or when there is an altercation between
guests. The key question is whether the conduct puts the business on notice that an incident may
occur beyond its doors. See, e.g., Perez v. KFC National Management Company, Inc., 454 N.W.
2d 145 (Mich. App. 1990) (restaurant had no duty to protect customer from a second irate
customer when attack occurred in parking lot, and there was no evidence of tension between the
two customers before exiting the restaurant); Ozborne v. Stages Music Hall, Inc., 312 Ill. App.
3d 141 (2000) (nightclub may be liable when bouncers ejected fighting men to the sidewalk and
then ignored them, while allowing two female patrons to exit the building directly into their
path); Fast Eddies v. Hall, 688 N.E.2d 1270 (Ind. App. 1997) (sexual assault and murder after
leaving bar was not foreseeable, even though manager asked one of two men to drive the
intoxicated woman home from the bar. Earlier sexual advances in the bar did not put the
establishment on notice of the assailant’s propensity to commit rape or murder); Delgado v. Trax
Bar and Grill, 36 Cal. 4th 224, 113 P.3d 1159 (2005) (bar had duty to protect patron beyond its
doors, after several men stared hostilely at the plaintiff for 60 to 90 minutes before bar security
asked patron to leave for his own safety. Patron was subsequently attacked by multiple parties in
the parking lot.) On the other hand, if the trouble arises quickly, the establishment does not have
an opportunity to intervene. See, e.g., Yarborough v. Erway, 705 S.W.2d 198 (Tex. App. 14th
Dist. 1985) (nightclub could not have reasonably done anything to prevent harm when fight
occurred suddenly); Eastep v. Jack-In-The-Box, Inc., 546 S.W.2d 116, 118 (Tex. Civ. App.
1977) (restaurant should have intervened in a fight, when two minutes passed before the fighting
began, two to five minutes of fighting occurred before the victim was stabbed, and three to five
minutes passed after that before the police arrived).
B.

Foreseeability

“The touchstone for the creation of a duty is foreseeability.” Madden v. C & K Barbecue
Carryout, Inc., 758 S.W.2d 59, 62 (Mo. 1988). Foreseeability is the key to determine whether a
business owner owes a legal duty to a customer for injuries from third-party criminal conduct.
Historically, courts held that the criminal act broke the chain of causation so that a business
owner was not liable for the criminal act of another. This often left the victim of the crime,
however, unable to recover monetary damages for the injuries caused by the criminal. Over time,
courts began to depart from this approach and opted for an analysis of whether the criminal
conduct was reasonably foreseeable to the business owner. The result is a shift from the state’s
exclusive responsibility to protect law abiding citizens from criminals to business owners having
that responsibility in an increasing number of situations.
Foreseeability derives from Section 344 of the Restatement (Second) of Torts which
provides that a business owner has a duty to take reasonable action to protect its invitees against
foreseeable, intentional or criminal acts. See also, Bass v. Gopal, Inc., 716 S.E.2d 910, 913 (S.C.
2011); Taco Bell, Inc. v. Lannon, 744 P.2d 43, 47 (Co. 1987); McClung v. Delta Square Ltd.
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Partnership, 937 S.W.2d 891, 898 (Tenn. 1996); Erichsen v. No–Frills Supermarkets, 246 Neb.
238, 518 N.W.2d 116, 118–19 (1994); Mundy v. Dept. of Health & Human Res., 620 So.2d 811,
813–14 (La.1993); Cotterhill v. Bafile, 865 P.2d 120, 122–23 (Ariz. App. 1993); Jardel Co., Inc.
v. Hughes, 523 A.2d 518, 525 (Del.1987); Martinko v. H–N–W Associates, 393 N.W.2d 320,
321–22 (Iowa 1986); Butler v. Acme Markets, Inc., 89 N.J. 270, 445 A.2d 1141, 1145–46 (1982);
Foster v. Winston-Salem Joint Venture, 303 N.C. 636, 281 S.E.2d 36, 38–39 (1981); Nallan v.
Helmsley–Spear, Inc., 429 N.Y.S.2d 606, 612–14, (1980); Uihlein v. Albertson’s, Inc., 580 P.2d
1014, 1018 (1978); see also Donnell v. Spring Sports, Inc., 920 S.W.2d 378, 383
(Tex.Civ.App.1996) (duty imposed when third party’s criminal conduct is a foreseeable result of
premise owner’s negligence); Seibert v. Vic Regnier Builders, Inc., 253 Kan. 540, 856 P.2d 1332,
1338 (1993) (duty to protect patrons exists when business “could reasonably foresee that its
customers have a risk of peril above and beyond the ordinary and that appropriate security means
should be taken.”); Shell Oil Co. v. Diehl, 205 Ga.App. 367, 422 S.E.2d 63, 64 (1992) (“The
proprietor of a business has a duty, when he can reasonably apprehend danger to a customer
from the misconduct of [others] to exercise ordinary care to protect the customer....”); Lucht v.
Stage 2, Inc., 239 Ill. App. 3d 679, 606 N.E.2d 750, 754 (1992) (businesses owe customers duty
“to reasonably guard against acts of third parties when such attacks are reasonably foreseeable”);
Erickson v. Curtis Inv. Co., 447 N.W.2d 165, 168-69 (Minn.1989) (duty to protect patrons
depends, in part, on foreseeability of risk involved); Bullard v. Ehrhardt, 283 S.C. 557, 324
S.E.2d 61, 62 (1984) (“duty of a store owner to its invitees is to take reasonable care to protect
them. This duty does not extend to protection from criminal attacks from third parties unless the
store owner knew or had reason to know of the criminal attack.”).
Courts, however, have not agreed upon the meaning of foreseeability. See McClung v.
Delta Square Ltd. Partnership, 937 S.W.2d at 899. “Four basic approaches to the foreseeability
issue have emerged amongst jurisdictions nationally.” Bass v. Gopal, Inc., 716 S.E.2d 910, 913
(S.C. 2011). The four approaches are: the balancing test, the imminent harm rule, the prior or
similar incidents test, and the totality of the circumstances approach. Id. The prior similar
incidents and totality of the circumstances are the predominant competing approaches courts
employ to decide if a criminal act was foreseeable to the business owner, thus giving rise to the
owner’s duty to take reasonable measures to prevent or deter criminal acts that might injure
customers.
(1) Balancing Test
This middle-ground, or balancing approach, weighs the foreseeability of harm and the
gravity of harm against the burden on the business to protect against that harm. McClung at 901.
This approach recognizes that a business is not the insurer of the safety of its customers, but in
certain circumstances, it may be required to take reasonable steps to protect its customers against
foreseeable harm. Id. "A risk is unreasonable and gives rise to a duty to act with due care if the
foreseeable probability and gravity of harm posed by the defendant's conduct outweigh the
burden upon the defendant to engage in alternative conduct that would have prevented the harm."
Id. (quoting McCall v. Wilder, 913 S.W.2d at 153). This balancing approach takes into account
both the economic concerns of businesses and the safety concerns of customers. Sarah Stephens
McNeal, Case Note, Torts-Premises Liability-Liability of Tennessee Business Owners for ThirdParty Criminal Attacks, 68 Tenn. L. Rev. 141, 154 (2000).
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(2) Imminent/Specific Harm Test
Under the “specific harm” test, “although somewhat outdated...a landowner does not owe
a duty to protect patrons from the violent harm of third parties unless he is aware of specific,
imminent harm about to befall him.” Posecai, 752 So.2d at 766-67. “[C]ourts have generally
agreed that this rule is too restrictive in limiting the duty of protections that business owners owe
their invitees.” Id. at 767.
Under this test, “foreseeability, and thus liability, is limited to situations where the
business owner is aware of the imminent probability of specific harm to its customer.” Boren v.
Worthen Nat'l Bank of Arkansas, 921 S.W.2d 934, 940-41 (Ark. 1996) (concluding that the
plaintiff could not establish foreseeability under the imminent harm and the prior similar
incidents tests, and expressly rejecting to adopt the totality of the circumstances test). According
to the New Jersey Supreme Court in Clohesy v. Food Circus Supermarkets, Inc., 694 A.2d 1017
(N.J. 1997), proving foreseeability under this test becomes difficult because the plaintiff must
show that the merchant knew or had reason to know that the third party was committing the
crime or about to commit the crime.
(3) Prior Similar Incidents Test
Under the prior similar incidents test, foreseeability is established by evidence of
previous crimes on or near the premises. Timberwalk Apartments, Partners, Inc. v. Cain, 972
S.W.2d 749, 756-57 (Tex. 1999); Sturbridge Partners, Ltd., v. Walker, 482 S.E.2d 339, 341 (Ga.
1997); Polomic v. Golub Corp., 640 N.Y.S.2d 700, 701 (N.Y. App. Div. 1996). This test
envisions that a past history of criminal conduct provides notice to the business owner of the risk
of future criminal actions. Courts consider the nature and extent of the previous crimes, as well
as their recurrence frequency and similarity to the crime in question. The basic rationale is if
similar crimes have occurred on or near the property in question, the business owner should take
reasonable steps to protect against reoccurrence. When the general danger is the risk of injury
from criminal activity, the evidence must reveal specific previous crimes on or near the premises
in order to establish foreseeability.”); Gibbs v. ShuttleKing, Inc., 162 S.W.3d 603 (Tex. App.
2005).
States that apply this test require the plaintiff to prove foreseeability by establishing
evidence that the defendant had actual knowledge of prior “substantially similar” criminal acts
on its property. Carlock v. Kmart Corp., 227 Ga. App. 356, 489 S.E.2d 99 (1997); Whitmore v.
First Federal Savings Bank of Brunswick, 225 Ga. App. 768, 484 S.E.2d 708 (1997); Ritz
Carlton Hotel Co. v. Revel, 216 Ga. App. 300, 454 S.E.2d 183 (1995). These cases often turn on
what constitutes “substantially similar” crimes. Generally, crimes against property such as
breaking into cars in the parking lot will not be “substantially similar” to violent crimes like rape
or murder. Moreover, crimes that occur off-premises in the surrounding neighborhood do not
provide sufficient notice. Cain, 972 S.W.2d 749 (rape of a tenant in her apartment was not
foreseeable to landlord where no violent personal crimes occurred at apartment complex in
previous ten years, one sexual assault occurred within one-mile radius the previous year, and six
assaults that occurred in neighboring apartment complexes were neither publicized nor otherwise
7

brought to landlord’s attention); Petrauskas, 542 N.E.2d 902 (allegations that building was in
high-crime area and that person was fatally shot across the street did not render attack reasonably
foreseeable); Ann M. v. Pacific Plaza Shopping Cent., 6 Cal. 4th 666 (1993) (knowledge that
transients congregated at shopping center and that violent crimes occurred in the census tract in
which center was located were insufficient to place shopping center on notice that rape would
occur on the premises); Rozhik v. 1600 Ocean Parkway Assocs., 617 N.Y.S.2d 535 (A.D. 2d
1994) (prior incidents of criminal activity in neighborhood surrounding building insufficient);
Buckeridge, 774 N.Y.S.2d 132 (several robberies of a grocery store next-door to premises
insufficient). But there are exceptions. See, e.g., Shelburne, 576 So. 2d 322 (foreseeability is
determined in light of all circumstances of the case rather than by a rigid application of the
mechanical rule requiring evidence of prior similar criminal acts against invitees on the
property); Paterson v. Deeb, 472 So. 2d 1210 (Fla. Dist. Ct. App. 1985) (evidence of crimes
committed in the surrounding neighborhood was relevant to the question of the foreseeability of
an assailant’s rape of a tenant at an apartment complex). Courts also differ as to whether or not
nonviolent crimes committed on the premises put a landowner on notice of later, violent crimes.
See, Gibbs v. ShuttleKing, Inc., 162 S.W.3d 603 (holding that prior violent crimes are generally
necessary but frequent commission of nonviolent crimes can create a fact issue as to notice).
(4) Totality of Circumstances
The majority of jurisdictions have adopted the “totality of the circumstances” approach.
Bass v. Gopal, Inc., 716 S.E.2d 910, 914 (S.C. 2011). It is a more expansive theory and was
adopted as a reaction to the shortcomings of the “prior similar incidents” approach. See, Isaacs
v. Huntington Mem'l Hosp., 695 P.2d 653, 659-60 (Cal. 1985) (holding that foreseeability should
not be determined by the "rigid application of a mechanical 'prior similars' rule" but, rather, by
the totality of the circumstances, which included the location of the property in a high-crime
area, criminal assaults on or near the premises, and poor lighting in the parking lot where the
assault occurred); cf. Ann M. v. Pac. Plaza Shopping Ctr., 863 P.2d 207, 213-15 (Cal. 1993)
(revisiting the "totality of the circumstances" rule and announcing new factors); Seibert v. Vic
Regnier Builders, Inc., 856 P.2d 1332, 1339-40 (Kan. 1993) (adopting the "totality of
circumstances" approach when the plaintiff was shot in an underground parking garage and no
evidence was offered of prior similar crimes in the parking garage); Clohesy v. Food Circus
Supermarkets, Inc., 694 A.2d 1017, 1027 (N.J. 1997) (rejecting the "prior similar incidents" rule
in favor of the "totality of circumstances" rule); Reitz v. May Co. Dep't Stores, 583 N.E.2d 1071,
1074 (Ohio Ct. App. 1990) (adopting the "totality of circumstances" test, which allowed
consideration of evidence of prior nonviolent crimes when the plaintiff was stabbed in a parking
lot); Torres v. U.S. Nat'l Bank, 670 P.2d 230, 235-36 (Or. Ct. App. 1983) (describing the "totality
of circumstances" test without labeling it). Under the "totality of the circumstances" approach,
evidence of prior similar crimes is still an important factor in determining foreseeability. As the
California Supreme Court noted, "the requisite degree of foreseeability rarely, if ever, can be
proven in the absence of prior similar incidents of violent crime on the landowner's premises."
Ann M. v. Pac. Plaza Shopping Ctr., 863 P.2d 207, 215 (Cal. 1993). The Kansas Supreme Court,
however, adopted the approach stating that it "[was a] better reasoned basis [than the 'prior
similar incidents' rule] for determining foreseeability." Seibert v. Vic Regnier Builders, Inc., 856
P.2d 1332, 1340 (Kan. 1993).
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The "totality of the circumstances" approach provides greater latitude for the fact finder
to determine when criminal acts of third persons are foreseeable. All relevant factual
circumstances, including the nature, condition and location of the property, as well as any other
relevant factual circumstance bearing on foreseeability will be considered. Delta Tau Delta v.
Johnson, 712 N.E.2d 968 (Ind. 1999); Clohesy v. Food Circus Supermkts., 149 N.J. 496, 694
A.2d 1017 (N.J. 1997); Seibert v. Vic Regnier Builders, Inc., 856 F.2d 1332 (Kan. 1993).
Moreover, the lack of prior similar incidents will not preclude a claim where the landowner knew
or should have known that the criminal act was foreseeable.” Delta Tau Delta, 712 N.E.2d at
973.
Under this test, a plaintiff may introduce evidence of foreseeability that normally would
not be allowed in a "prior similar incidents" jurisdiction. This evidence may include the
architectural design of the landowner's premises; any security measures the landowner has taken,
such as cameras or guards; lighting; the character of the business; the character of neighborhood
businesses; and all prior crimes, violent and nonviolent, on or near the premises. Clohesy v.
Food Circus Supermarkets, Inc., 694 A.2d 1017, 1019 (N.J. 1997) (The Court considered
evidence that the store permitted parking in an area impossible to observe from inside the store,
as sufficient to present the jury the question of the store's negligence); Isaacs, 695 P.2d at 662
(noting evidence of an insufficient number of guards and cameras); Seibert v. Vic Regnier
Builders, Inc., 856 P.2d at 1340 (remanding to determine what role insufficient lighting played in
a shooting); Isaacs, 695 P.2d at 661 (noting hospital emergency rooms, surrounding areas, and
nearby parking lots had high potential for violent acts); Clohesy, 694 A.2d at 1021 (noting
evidence that a neighboring gas station and liquor store, which were gathering places for
loiterers, should have alerted the grocery store to the need for parking lot security and noting
evidence of all prior crimes on or near the store's premises for the preceding two-and-one-half
years, including shoplifting and driving while intoxicated, and noting the increasing number of
offenses). As a result, courts that use the "totality of the circumstances" test significantly expand
the range of circumstances that could constitute sufficient notice to a business owner of the need
to take measures to protect his or her customers. Thus, violent incidents that occur near the
premises might be sufficient to put the defendant on notice that the crime could occur on his or
her property.
C.

Breach of Duty

After establishing that a duty exists, a plaintiff must prove that the duty was breached by
the business owner. Once it is determined a legal duty is owed to a customer who is injured by a
third party crime, it will almost always be a jury question whether the defendant breached its
duty of care. If a legal duty is established, the defendant owes a duty to provide reasonable
security procedures under the circumstances existing at the time of the injury. Plaintiff, however,
should be required to have expert testimony on the reasonable standard of care required, and how
defendant fell below that standard of care. Thus, for a plaintiff to succeed, evidence must be
offered to show that reasonable security measures would have prevented the attack on the
plaintiff. See generally Lau’s Corp, Inc., supra; Ritz Carlton Hotel Co. v. Revel, 216 Ga. App
300, 454 S.E.2d 183 (1995), cert. denied; Grand- ma’s Biscuits, Inc. v Baisden, 192 Ga. App
816, 386 S.E.2d 415 (1989).
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D.

Causation

In cases involving criminal acts of third parties, courts have emphasized that even
assuming the Defendant owed and breached a duty of care to the plaintiff, the plaintiff cannot
prevail without also proving the breach was the proximate cause of the plaintiff’s injuries. See
Saelzler v. Advanced Group, 400 25 Cal. 4th 763, 773 (2001) (affirming summary judgment
based on plaintiff’s failure to adequately demonstrate defendant’s negligence was the proximate
cause of her injuries in a case where plaintiff was beaten and sexually assaulted while attempting
to deliver a package to an apartment owned by defendant); Nola M. v. University of S. Cal., 16
Cal. App. 4th 421 (Cal. Ct. App. 1993) (reversing jury verdict in favor of plaintiff because
plaintiff’s security expert established defendant’s “abstract negligence” but did not establish a
causal link between the negligence and plaintiff’s injuries). Plaintiff’s evidence of causation,
including testimony of causation experts, cannot be based upon speculation and conjecture in
cases of this nature. Id. at 429.
Some courts have noted that proximate cause requires proof of two elements –
foreseeability and cause-in-fact. Jo Jo’s Restaurant, Inc. v. McFadden, 117 S.W. 3rd 279 (Tex.
App. 2003). Furthermore, courts have noted that “if it is shown that the injury would have
resulted even though the defendant did that which the plaintiff contends should have been done,
then the purported negligence is not a cause-in-fact of the injury.” Id. at 282.
§ 448 of the Restatement (Second) of Torts is instructive on this issue and provides as
follows:
The act of a third person in committing an intentional tort or crime is a superseding
cause of harm to another resulting therefrom, although the actor’s negligent conduct
created a situation which afforded an opportunity to the third person to commit such a
tort or crime, unless the actor at the time of his negligent conduct should have realized
the likelihood that such a situation might be created thereby and that a third person
might avail himself of the opportunity to commit such a tort or crime.
Liberty National Life Insurance Co. v. Weldon, 267 Ala. 171, 188, 100 So. 2d 696, 710 (1957)
(quoting Restatement (Second) of Torts § 448 (1977); see also Michael L. Roberts & Gregory
S. Cusimano, Alabama Tort Law Handbook § 1.2, at 19 (1990). Furthermore, the commentary to
§ 448 provides as follows:
a. The rule stated in this Section applies when the actor’s conduct creates a situation
which is utilized by a third person to intentionally inflict harm upon another or provides
a temptation thereto to which the third person yields, the actor having no reason to
expect that the third person would so act. Under the rule stated in this Section, the
actor is not responsible for the harm thus inflicted merely because the situation which
his negligence has created has afforded an opportunity or temptation for its infliction.
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b. When special grounds for anticipating criminal action by third person. There are
certain situations which are commonly recognized as affording temptations to which a
recognizable percentage of humanity is likely to yield. So too, there are situations
which create temptations to which no considerable percentage of ordinary mankind is
likely to yield but which, if created at a place where persons of peculiarly vicious type
are likely to be, should be realized as likely to lead to the commission of fairly definite
types of crime. If the situation, which the actor should realize that his negligent
conduct might create, is of either of these two sorts, an intentionally criminal or tortious
act of the third person is not a superseding cause which relieves the actor from liability.
Id.
Courts throughout the country have addressed the issue of causation and superseding
causes in cases arising from alleged criminal acts of third parties. The manner in which courts
have addressed this issue varies among jurisdictions and generally involves a case specific
analysis by the courts.
E. Comparative Fault / Apportionment
Courts have also addressed litigant requests to apportion fault among joint tortfeasors/codefendants in cases involving criminal acts of third parties. A preliminary question in analyzing
this issue, of course, is whether a particular state or jurisdiction applies the doctrine of
comparative fault and allows for apportionment of damages among joint tortfeasors/codefendants.
The issue of comparative fault and apportionment is a complex issue in cases involving
alleged criminal acts of third parties. Case law from a specific jurisdiction must be closely
evaluated in assessing this issue. One of the significant and complex issues that arises involves
comparative fault when one party seeks to hold another party liable for negligently failing to
control a third party who acted intentionally under the circumstances. Certain states have ruled
that factfinders may compare the fault of all three parties under these circumstances. See, e.g.,
Hutcherson v. City of Phenix, 961 P. 2d 449 (Ariz. 1998); Field v. Boyer Co., 952 P. 2d 1078
(Utah 1998). Other states, however, do not allow for apportionment of fault between negligent
and intentional tortfeasors. See, e.g., Whitehead v. Food Max, 163 F. 3d 265 (5th Cir. 1998);
Merrill Crossings Assocs. v. McDonald, 705 So. 2d 560 (Fla. 1997). This issue is illustrated in
the following two cases.
Riley v. Maison Orleans II, Inc., 829 So. 2d 479 (La. Ct. App. 2002) involved allegations
by the relatives of a deceased nursing home resident that the resident suffered injuries and
ultimately died after being attacked with a steel pipe by another resident of the defendant facility.
The trial court held the resident’s injuries resulted from the conduct of another resident and from
the absence of adequate supervision by the facility and the trial court returned a substantial
verdict against the defendant nursing facility. On appeal, the Court of Appeals of Louisiana
specifically noted that “[n]o question exists that but for the actions of [the attacker resident], [the
deceased resident] would not have been injured.” Id. That said, the Court held “the risk created
by [the facility] also contributed to plaintiff’s injuries.” Id. Here, the Court noted the attacker
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resident was not properly supervised per the facility’s own guidelines. The Court held the trial
court erred in failing to assign some percentage or degree of fault to the attacker resident, who
the Court identified as the “intentional tortfeasor.” Id. at 487. Given this analysis, the Court
reduced the facility’s liability to 75% and assessed the individual resident 25% of the fault for
the injuries at issue.
The United States Court of Appeals for the Ninth Circuit addressed this issue in Avitia v.
U.S., 24 Fed. Appx. 771 (9th Cir. 2001).1 In Avitia, the Court, applying California law, analyzed
a situation where a patient was sexually assaulted by her doctor at a clinic receiving federal
funds. The plaintiff patient sued the United States under the Federal Tort Claims Act. The trial
court held the United States liable because the clinic and its employees failed to provide a
chaperone for the patient during a gynecological exam, during which the alleged sexual assault
occurred. The trial court awarded plaintiff $210,000 in non-economic damages. On appeal, the
Ninth Circuit examined the United States’ argument that the trial court should have apportioned
damages between and among the United States and the physician accused of sexually assaulting
the plaintiff. The Ninth Circuit noted the trial court found the clinic liable for its own
negligence, under respondeat superior, and for the negligence of the individual physician. The
Ninth Circuit also noted that a trial court’s apportionment of fault is a factual determination that
will be reversed on appeal only if clearly erroneous. The Court then observed that California
Civil Code § 1431.2 limits a defendant’s liability for non-economic damages in a personal injury
case to “that defendant’s percentage of fault.” As such, noting the physician’s “intentional
misconduct” was an “important cause of [plaintiff’s] injury,” the Court ruled the trial court
clearly erred when it “disregarded [the physician’s] conduct as a contributing factor.”
III.

Industry Specific Scenarios
A. Condos / Apartments

The primary theories of liability pursued by plaintiffs are failure to keep the premises
reasonably safe or failure to provide adequate security. Key control, access control and
screening of employees who may have access to tenants’ apartments (i.e., maintenance
personnel) are critical. Maintenance is also key. Is the landlord responsive for repairs,
particularly those relating to security and safety? Locks, key control, “Charlie” bars and
windows are also common areas at issue.
B. Shopping Centers / Retailers
Access control and guarding are usually the most important issues. Lighting and prior
crime history should also be on your radar.
C. Hotels
The types and availability of key control and locks are critical in these cases. Whether the
locks are changed after each guest checks out is also important. Furthermore, it is critical to

1

Avitia was not selected for publication in the Federal Reporter.
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determine whether the hotel/motel properly screened employees with access to master keys or
other access to guests and their rooms.
D. Restaurants / Bars /Convenience Stores
It is important to understand how the dynamics change with alcohol into the equation.
You need to be aware of how customers are acting to other patrons and have strictly adhered to
policies regarding how and when customers are expelled from the establishment, what happens
once they are expelled and under what circumstances the police are called.
Armed robbery is a common problem in these types of establishments. There are a
number of industry studies regarding the effectiveness of certain security measures, such as
surveillance cameras, lone employees versus two or more on duty during night shifts, drop
boxes, time delay safes, closing procedures, etc. You should also be familiar with the most recent
OSHA regulations concerning late-night retail establishments, which are very detailed and
arguably set a standard of care (although the regulations specifically deny that they establish a
legal standard of care).
E. Hospitals/Long Term Care Facilities
One of the most shocking concerns hospitals, long term care facilities, and other health
care providers may face is an alleged criminal act committed upon a patient by an employee or
third party while the patient is under the care of the health care provider. Sadly, lawsuits arising
from alleged criminal acts committed upon patients have become increasingly prevalent in
today’s legal environment. Accordingly, the issue of hospital or long term care facility liability
for such acts has been addressed by numerous state and federal courts across the country.
Most courts addressing this issue have done so using a traditional tort analysis, including
analysis of whether the employer hospital or long term care facility owed a duty of care to the
patient. See, e.g., Doe v. Garcia, 961 P.2d 1181 (Idaho 1998) (defendant hospital owed duty to
disclose employee’s sexual propensities to plaintiff patient); Bullock v. Parkchester Gen Hosp.,
160 N.Y.S.2d 117 (N.Y. Sup. Ct. 1957) (no duty to warn). Courts have generally held the health
care provider’s duty depends upon a foreseeability analysis as to whether the employee or third
party would harm a patient. See Ex Parte South Baldwin Reg’l Med. Ctr., 785 So. 2d 368 (Ala.
2000) (holding plaintiffs did not satisfy burden of establishing hospital should have foreseen
nurse would probably sexually assault plaintiffs’ minor child, a patient of the hospital, where
there was no evidence nurse employed by Defendant hospital had previously engaged in sexual
misconduct before incident at issue); L.J. v. Peng, 1997 WL 228960 (Minn. Ct. App. May 6,
2007) (affirming summary judgment for defendant health care provider on grounds there was no
evidence sexual contact between its employee and patient was a foreseeable risk of the
employee’s employment). Compare Bezark v. Kostner Manor, Inc., 172 N.E.2d 424 (Ill. Ct.
App. 1961) (nursing facility should have reasonably anticipated reasonable likelihood
intoxicated resident who wandered around facility could injure other residents, including
plaintiff); Juhnke v. Evangelical Lutheran Good Samaritan Society, 634 P.2d 1132 (Kan. Ct.
App. 1981) (reversing judgment for nursing facility where facility had knowledge of propensity
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of resident to act violently prior to incident at issue); Eckhardt v. Charter Hosp. of Albuquerque,
953 P.2d 722 (N.M. Ct. App. 1997) (evidence supported verdict against hospital on negligence
claim where staff members knew of employee’s past substance abuse problems and lack of
clinical experience).
In regard to criminal acts committed by employees of health care providers, courts have
closely examined whether the subject employee’s alleged criminal acts were committed within
the line and scope of the employment with the health care provider, including analysis of
whether the actions were performed in furtherance of the employer’s interests. See East
Alabama Beh’l Med. P.c. v. Chancey, 883 So. 2d 162 (Ala. 2003) (employer not liable for
intentional acts of employee unless acts were “committed within the scope of the employee’s
employment or were done to further the interest of the employer”); Doe v. Samartian Counseling
Ctr., 791 P.2d 344 (Alaska 1990) (time and place of alleged tortious conduct was sufficiently
related to employee’s work to permit recovery on respondeat superior theory); Richard H. v.
Larry D., 198 Cal. Ap. 3d 591 (Cal. Ct. App. 1988) (physician was acting within course and
scope of employment at time of sexual relationship with patient); Hoover v. Univ. of Chicago
Hosp., 366 N.E.2d 925 (Ill. Ct. App. 1977) (physician’s intentional sexual assault of patient
could not be interpreted as an act in furtherance of hospital employer’s business); Cosgrove v.
Lawrence, 522 A.2d 483 (N.J. Super. Ct. App. 1987) (sexual relations with patient are not the
kind of conduct that social worker therapist was employed to perform within scope of
employment such that employer was immune from vicarious liability).
Health care providers should take reasonable steps to protect patients from criminal acts
of third parties who are not employed by the health care provider, such as visitors, vendors, and
other third parties who may enter the premises. In defending cases of this nature, defense
counsel should consider evidence of locking mechanisms on doors and windows, security
cameras, use of security personnel, and sign-in logs for visitors, vendors, and third parties, as
protective mechanisms utilized by the health care provider. Although evidence of such
mechanisms can be effectively utilized in defending liability claims based upon alleged criminal
acts of third parties, counsel must also investigate whether the reason for use of the mechanisms
involves prior similar incidents that could be utilized in support of plaintiff’s “foreseeability”
arguments in the case.
Additionally, in defending cases involving alleged criminal acts of employees, defense
counsel should consider evidence of reasonable screening efforts undertaken by the health care
provider when hiring employees to care for patients, bearing in mind that such patients are often
unable to protect themselves due to mental or physical deficits, including being under the
influence of anesthesia or other medications while hospitalized.2 Documentation of the
employer’s efforts to screen potential employees, such as written contact with potential
employees’ prior employers and performance of extensive background checks, may be beneficial
to the defense. Defense counsel should also evaluate documentation of appropriate training of
employees – including repeat training and continued in-servicing of all employees – on the
employer’s abuse policy and other similar policies.
2

Plaintiffs may contend the physically or mentally compromised condition of such patients should be
considered in evaluating the duty owed to the patient, i.e., “foreseeability” of the alleged criminal act.
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Although the scope of this article focuses on civil liability of health care providers for
criminal acts committed upon a patient, health care providers and their counsel should also give
consideration to collateral criminal and regulatory issues and proceedings that frequently
accompany civil suits arising from criminal acts to patients. These collateral proceedings can
result in regulatory citations to the health care provider, licensure problems, civil monetary
penalties and fines, and even criminal prosecution, arising from the incident at issue in the civil
liability case.
The following is an overview of case law from various jurisdictions throughout the
country addressing the issue of civil liability for health care providers based upon alleged
criminal acts to patients in health care facilities by third parties or employees of health care
providers. As illustrated below, courts around the country have taken vastly differing views
toward health care provider liability under such circumstances.
Alabama
Alabama’s appellate courts have addressed health care provider liability for criminal acts
of employees and third parties in several cases. As a general rule, under Alabama law, “an
employer is not liable for intentional acts of its employee unless the acts were committed within
the scope of the employment or were done to further the interests of the employer.” East
Alabama Beh’l Med., P.C. v. Chancey, 883 So. 2d 162, 166 (Ala. 2003). An employer, however,
may be liable for the unlawful or intentional acts of an employee if the employer “ratifies” the
acts. Id. An employer “ratifies” an employee’s acts if it expressly adopts or implicitly approves
the behavior. Id.
Chancey involved allegations of sexual activity between a former patient of the defendant
employer and the patient’s treating psychiatrist. The Alabama Supreme Court held that an
employee’s misconduct is “wholly outside” the line and scope of employment where it is not
done in furtherance of the employer’s business, but for the employee’s “personal gratification.”
Id. at 167. See also Ex Parte Atmore Comm. Hosp., 719 So. 2d 1190, 1194 (Ala. 1998) (holding
no “corporate purposes could conceivable be served” where wrongful behavior was aimed at
“satisfying [employee’s] own lustful desires”); Hendley v. Springhill Mem’l Hosp., 575 So. 2d
547, 548-49 (Ala. 1990) (patient sued hospital for conduct of hospital vendor performing
unauthorized vaginal exam of patient and appellate court concluded “assault…was not an act
which was fairly incident to the relationship, nor was it in promotion of [employee’s] duties
…[r]ather, the act alleged was wholly aside from the business of [employer] and the alleged act,
if committed, was done on [employee’s] own behalf and not pursuant to his duties”).
In Ex Parte South Baldwin Reg’l Med. Ctr., 785 So. 2d 368 (Ala. 2000), plaintiffs sued a
defendant hospital after a nurse employed by the hospital sexually abused their minor child, a
patient of the hospital. The trial court granted summary judgment for the hospital. On appeal,
the Alabama Supreme Court held there was no evidence indicating the nurse had engaged in
sexual misconduct before the incident and, as such, plaintiffs failed to establish the hospital
should have foreseen the nurse would probably assault a child.
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Doe v. Swift, 570 So. 2d 1209 (Ala. 1990) involved a patient’s action against the State of
Alabama to recover on a judgment obtained in federal court against a State psychologist for
damages the patient sustained when she was sexually assaulted by the psychologist while
involuntarily committed. On appeal, the Alabama Supreme Court held the psychologist’s actions
were not taken for the benefit of his employer (the State) or in performance of his duties, such
that the State was not responsible for paying the judgment entered against the psychologist. In
reaching this decision, the Court noted “[t]here are numerous other cases holding that sexual
misconduct by an employee is purely personal and outside the line and scope of his
employment.”
Alabama courts have also addressed criminal sexual assaults by third parties. In Young v.
Huntsville Hosp., 595 So. 2d 1386 (Ala. 1992), for example, a patient sued the defendant
hospital alleging she was sexually assaulted by a trespasser while anesthetized at the hospital.
The trial court directed a verdict in favor of the hospital. On appeal, the Supreme Court
examined “whether a hospital or other health care facility owes a duty to protect its sedated or
anesthetized patients from third-party criminal acts.” The Court noted the general rule that
absent “special relationships or circumstances, a person has no duty to protect another from
criminal acts of a third party.” The Court concluded, however, that a special relationship existed
between the plaintiff and the hospital because the plaintiff was anesthetized or sedated and
unable, or less able, to protect herself from an assault. The Court further stated that “we can
hardly imagine a situation in which a person is more dependent on another for basic bodily
protection and care than the situation of an anesthetized or sedated patient.”
Alaska
The Supreme Court of Alaska addressed this issue in Doe v. Samaritan Counseling Ctr.,
791 P.2d 344 (Alaska 1990). Doe involved a patient’s suit against a counseling center seeking to
hold the counseling center liable under a respondeat superior theory for sexual acts of a therapist
employed by the counseling center. The plaintiff patient, who was admitted for “emotional and
spiritual therapy,” alleged that pastoral counselors employed by the counseling center kissed,
fondled, and engaged in sexual intercourse with her while she was a patient of the counseling
center. The trial court entered summary judgment in favor of the center. On appeal, the Alaska
Supreme Court held that respondeat superior liability was not precluded simply because the
employee’s alleged tortious acts were sexual in nature and that the time and place of the alleged
tortious conduct was sufficiently related to the employees’ work to permit imposition of
respondeat superior liability.
Arizona
Doctors Hosp., Inc. v. Kovats, 494 P.2d 389 (Ariz. Ct. App. 1972) involved a patient’s
claims against her doctor and hospital for injuries sustained when the patient was struck with a
chair by another patient of the doctor and hospital. That patient had escaped from restraints and
injured plaintiff. The trial court granted the doctor’s motion for directed verdict and entered a
judgment against the hospital. On appeal, the Arizona Court of Appeals noted the evidence
established the patient who struck the plaintiff had extricated himself from restraints on at least
five prior occasions. The Court also noted the doctor’s testimony that had the restraints been
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properly applied, the patient would not have been able to escape from the restraints. Based on
such evidence, the Court affirmed the judgment against the hospital on grounds there was
sufficient evidence to find the hospital negligent.
Arkansas
In Sparks Reg’l Med. Ctr. v. Smith, 976 S.W.2d 396 (Ark. Ct. App. 1998), a patient
brought a medical malpractice claim against a psychiatric center following a sexual assault upon
the patient by an employee of the medical center while admitted for psychiatric treatment at the
facility. The trial court entered judgment on a jury verdict in favor of the patient. On appeal, the
Arkansas Court of Appeals held that the evidence presented at trial supported a finding that the
defendant medical center had been negligent in supervising the employee following prior reports
of abuse of other psychiatric patients, such that the facility was liable for the employee’s conduct
and sexual assault on the plaintiff patient.
California
California courts have addressed this issue in several cases. California’s appellate courts
have held that sexual relations between a patient and health care provider do arise out of the
health care provider’s employment, such that a hospital or employer may be liable for the
individual health care provider’s actions. For example, in Richard H. v. Larry D., 198 Cal. App.
3d 591 (Cal. Ct. App. 1988), the California Court of Appeals analyzed a patient’s fraud,
professional negligence, and negligent infliction of emotional distress claims against a physician
and hospital that employed the physician. The claims involved allegations the physician had
surreptitious sexual relations with the patient’s wife while under the care of the physician for
purposes of receiving marital counseling. The trial court entered judgment for the physician and
hospital. On appeal, the Court of Appeals held the patient’s causes of action for professional
negligence were valid against the hospital on grounds the physician was acting within the course
and scope of his authority as head of the hospital’s psychiatry department at the time of the
sexual relations and was providing services on behalf of himself and the hospital. As such, the
Court reversed the trial court’s decision.3
In Mast v. Magpusao, 180 Cal. App. 3d 775 (Cal. Ct. App. 1986), the California Court of
Appeals for the Third District examined a nursing home resident’s claims against a defendant
nursing facility arising out of injuries caused by another resident of the facility. The trial court
entered a judgment of nonsuit against the plaintiff. The appeal largely analyzed whether the
resident’s claims were for ordinary or professional negligence so as to confirm whether expert
testimony was required. The Court held the claims were for ordinary negligence such that expert
testimony was not required. The Court also held that the question of whether the proprietor of
the nursing home was negligent for failing to protect plaintiff from the other resident was a
question of fact for the jury. As such, the judgment of nonsuit was reversed.

3

Richard H. was reversed by John R. v. Oakland Unified School District, 769 P.2d 948 (Calif. 1989), a
case involving claims by the parents of a student alleging the student was sexually molested by a teacher.
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An older opinion, Inderbitzen v. Lane Hosp., 12 P.2d 744 (Calif. Ct. App. 1932),
involved a lawsuit by a husband and wife against a defendant hospital and numerous defendant
physicians. Plaintiffs alleged that the wife, while admitted to the defendant hospital to deliver a
child, was subjected to numerous unauthorized vaginal and rectal examinations by at least ten to
twelve individuals. In addressing the hospital’s liability, the Court noted “[i]t is revolting to the
sense of decency to think of a woman in confinement, necessarily disrobed, being subjected to
what must have been at least thirty or forty most intimate physical examinations at the hands of
ten or twelve different men, and being treated with disrespect when she protested at such
treatment.” Based on this analysis, the Court reversed the trial court’s order granting a nonsuit in
favor of the defendants.
The California Legislature has also enacted a specific law addressing sexual offenders in
nursing facilities. See CAL. CODE REGS. Health and Safety Code § 1336-1336.4 (2013). That
statute requires releasing authorities to notify nursing facilities if a sex offender will be admitted
as a resident of the facility. The notification must be in writing and must be provided forty five
(45) days prior to the resident’s admission. Thereafter, the law requires the sex offender resident
to provide notification. The nursing facility must then, following receipt of notice, inform all
residents and employees that a sex offender will be admitted as a resident. One would assume
that such notice necessarily includes advising the families and/or Sponsors and Responsible
Parties of incompetent patients that a sex offender will be admitted as a resident.
Connecticut
In Morales v. St. Frances Hosp. and Med’l Ctr., 519 A.2d 86 (Conn. App. Ct. 1987), the
Appellate Court of Connecticut addressed a policeman’s claims after he was injured by a patient
who freed himself from restraints, escaped from the hospital, and injured the policeman. The
policeman sued the hospital and the trial court entered judgment on a jury verdict in favor of the
hospital. On appeal, the Court held the patient’s readmission records noted he was “violently
psychotic.” Despite such, the Court affirmed the lower court’s ruling.
Florida
Florida’s appellate courts have addressed a hospital’s liability to an employee injured by
a patient. Specifically, in Coleman v. Mercy Hosp., Inc., 373 So. 2d 91 (Fla. Dist. Ct. App.
1979), the Florida Court of Appeals examined a nurse’s suit against her employer hospital
following an injury to the nurse by a senile patient of the hospital. The trial court granted the
hospital’s motion for summary judgment, a decision the nurse appealed. On appeal, the Court
held the hospital did not have a duty to warn the nurse assigned to the senile patient that the
patient may be violent. Instrumental to the Court’s analysis was the fact the hospital had no
knowledge of the patient’s propensity for violence and the patient’s prior history was not such as
to place the hospital on notice that a condition may exist that would likely result in the patient
injuring the nurse or another employee of the hospital.
Notably, a different decision may have been reached had the hospital been on notice of
the patient’s prior history of violence – i.e., Florida courts may find the hospital owed a duty to
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warn if the hospital had affirmative proof or knowledge the patient was likely to behave violently
toward his caregivers.
Georgia
In Harrison v. Piedmont Hosp., Inc., 274 S.E.2d 72 (Ga. Ct. App. 1980), the Court of
Appeals of Georgia examined a wife’s suit for damages for loss of consortium against a hospital
where her husband was a patient. The wife alleged her husband’s genitals were injured in an
attack by an operating room technician during the course of an operation on his knee. The trial
court granted a judgment notwithstanding the verdict in favor of the defendants after the jury
returned a $1,000 verdict for the plaintiff. The Court of Appeals affirmed the decision on appeal,
holding the evidence did not support a finding that defendants were negligent in hiring and
supervising the technician or that the defendant surgeon was negligent in failing to observe the
technician at the time of the attack.
Idaho
In Doe v. Garcia, 961 P.2d 1181 (Idaho 1998), a patient brought negligent hiring and
supervision claims against a defendant hospital in connection with sexual abuse of the plaintiff
patient by a former hospital employee after the patient’s release from the hospital. The trial
court granted summary judgment in favor of the hospital. In reversing the decision on appeal,
the Supreme Court of Idaho held that a mental health counselor who worked for the hospital had
a duty to disclose an employee’s sexual propensities toward others at the hospital such that
genuine issues of material fact existed as to whether the hospital was negligent in hiring the
employee at issue.4
Illinois
Hoover v. Univ. of Chicago Hosp., 366 N.E.2d 925 (Ill. App. Ct. 1977) involved a
patient’s claim against a hospital and doctor for malpractice and assault. The claims alleged the
doctor sexually assaulted plaintiff while examining her. The claims against the hospital claimed
such acts were committed by the doctor while acting as an agent or employee of the hospital.
The trial court dismissed the vicarious liability claims against hospital. On appeal, the Appellate
Court of Illinois held the alleged intentional sexual assault by the doctor could not be interpreted
as an act in furtherance of the hospital’s business so that it would not give rise to a cause of
action against the hospital.
Previously, in Bezark v. Kostner Manor, Inc., 172 N.E.2d 424 (Ill. App. Ct. 1961), the
Appellate Court of Illinois examined a nursing home resident’s claims against a nursing facility
for injuries to the resident caused by an assault by an intoxicated fellow resident. Although the
scope of appellate review largely addressed evidentiary issues, the Court specifically noted that
“[n]ursing homes and similar institutions for the aged cannot be held to be insurers of the safety
of their patents” and that nursing facilities “owe their patients ordinary care to protect them from
any danger or injury which might be reasonably anticipated.” Relatedly, the Court held that
4

Doe was abrogated by Hunter v. State Dept. of Corrections, 57 P.3d 755 (Idaho. 2002).
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“[a]s to dangers reasonably to be anticipated from acts of other persons under the hospital’s
control, reasonable care and attention must be exercised for the safety and well-being of their
patients, in proper proportion to the circumstances and their ability to look after their own
safety.” The Court further noted that “[w]here there is greater danger and hazard, there must be
a corresponding exercise of attention for the purpose of preventing injury to another…”. The
Court also observed that the defendant facility, in the exercise of ordinary care, could have
reasonably anticipated the likelihood that while in an intoxicated condition, the resident may
wander around the nursing facility and injure other residents.
Indiana
Indiana’s appellate courts have addressed injuries to hospital patients under these
circumstances and held that a patient’s claims against a hospital alleging she had been sexually
molested by a hospital technician were not a claim for medical malpractice such that the claims
were not governed by the Indiana Medical Malpractice Act. Specifically, Murphy v. Mortell,
684 N.E.2d 1185 (Ind. Ct. App 1997) involved a patient’s claims she was molested by a hospital
employee while unconscious. The patient sued the hospital and ultimately settled her claims.
Thereafter, the patient filed a petition for payment of excess damages from the Patient’s
Compensation Fund. The trial court granted summary judgment for the defendant, the
Commissioner of the Department of Insurance, on that claim. The Indiana Court of Appeals
affirmed the decision on appeal on grounds the claims did not constitute medical malpractice.
684 N.E.2d at 1188 (holding “although the acts occurred during [plaintiff’s] confinement to the
hospital, the acts were not designed to promote her health and did not call into question [the
defendant physician’s] use of skill or expertise as a health care provider”). See also Doe v.
Madison Ctr. Hosp., 652 N.E.2d 101 (Ind. Ct. App. 1995) (assault, battery, and intentional
infliction of emotional distress claims by minor psychiatric patient and her mother against mental
health facility and counselor arising from coerced sexual relationship by counselor with patient
resulting in patient contracting venereal disease did not fall within purview of Indiana Medical
Malpractice Act).
More recently, however, in Anonymous Hosp. v. Doe, 996 N.E.2d 329 (Ind. Ct. App.
2013), the Court of Appeals of Indiana addressed a female psychiatric patient’s claim to the
Department of Insurance against a hospital arising from an incident where the patient claimed
she was attacked by a male patient of the hospital who engaged in sexual intercourse with her.
Plaintiff also brought negligence claims against the hospital. The trial court granted the
plaintiff’s motion for partial summary judgment on grounds the claims against the hospital
sounded in ordinary negligence. On appeal, the Court of Appeals of Indiana reversed and
remanded on grounds the claims were for medical malpractice such that the Medical Malpractice
Act governed the claims.
Kansas
In Juhnke v. Evangelical Lutheran Good Samaritan Society, 634 P.2d 1132 (Kan. Ct.
App. 1981), the Court of Appeals of Kansas analyzed claims filed by the Guardian and
Conservator of a nursing home resident against a nursing home for personal injuries the resident
sustained from an assault and injury by a fellow resident of the facility. The trial court directed a
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verdict for the defendant nursing facility. On appeal, the Court of Appeals of Kansas held the
evidence indicated the resident at issue was injured at the facility, the injury resulted from
another resident’s actions (i.e., an assault) toward her, the nursing facility had knowledge of the
propensity of the other resident to conduct herself in belligerent and violent fashion prior to the
incident, and the resident’s injuries resulted from a fall she sustained as a consequence of the
other resident pushing her. The Court held such evidence was sufficient to establish the nursing
facility’s breach of duty and reversed and remanded the case.
Kentucky
Univ. of Louisville v. Hammock, 106 S.W. 219 (Ky. Ct. App. 1907) involved a patient’s
injuries she claimed to have sustained while admitted to the defendant university hospital.
Specifically, plaintiff claimed she was injured by another patient of the hospital who was
demented or partially demented after the patient was negligently permitted to escape from his
room, wander into plaintiff’s room, and assault and maltreat the plaintiff. The trial court entered
a judgment for the plaintiff. On the defendant hospital’s appeal, the Court of Appeals of
Kentucky affirmed the judgment and noted the defendant negligently permitted the demented
patient to escape from his room and assault the plaintiff.
Louisiana
Louisiana courts have addressed this issue on numerous occasions. In Collier v. AMI,
Inc., 254 So. 2d 170 (La. Ct. App. 1971), for example, the Court of Appeals of Louisiana
addressed the claims of a 74 year old female resident against a defendant nursing facility for
injuries, mental anguish, and humiliation she sustained as a result of an alleged sexual assault
committed upon her in the defendant facility. Plaintiff alleged the facility failed to provide
reasonable and proper security for residents and failed to timely respond to her injuries. The trial
court entered judgment in favor of the defendant. The Court of Appeals affirmed that decision
on appeal. Specifically, the Court held the fact that purported prowlers had entered the premises
in the months preceding the alleged assault did not establish the facility negligently provided
security to plaintiff. The Court also determined the staff timely and appropriately responded to
the incident and plaintiff’s injuries.
In addition, in Free v. Franklin Guest Home, Inc., 463 So. 2d 865 (La. Ct. App. 1985),
the Court of Appeals of Louisiana addressed a nursing home resident’s suit against a defendant
facility for breach of contract and negligence. The resident’s claims arose out of an alleged
sexual assault of the resident at the facility. The trial court awarded a monetary judgment for the
plaintiff and both parties filed motions for judgment notwithstanding the verdict and for a new
trial. On appeal of the denial of such, the Court of Appeals of Louisiana held that no direct
evidence was presented to support the resident’s claim that she was sexually assaulted by a male
resident of the facility or that the male resident ever struck or attempted to strike the resident at
issue.
Samuels v. Southern Baptist Hosp., 594 So. 2d 571 (La. Ct. App. 1992) involved a
patient’s claim against a hospital for damages caused when the patient was sexually assaulted by
a nursing assistant in the hospital’s psychiatric unit. The trial court entered a $450,000 judgment
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for the plaintiff. That judgment was affirmed on appeal on grounds the hospital was vicariously
liable for the nursing assistant’s conduct. The Court of Appeals of Louisiana held that
“[e]nsuring a patient’s well-being from others, including staff, while the patient is helpless in a
locked environment is part of the hospital’s normal business” and that the nursing assistant’s
tortious conduct “was reasonably incidental to the performance of his duties as a nurse’s assistant
although totally unauthorized by the employer and motivated by the employee’s personal
interest.”
In Riley v. Maison Orleans II, Inc., 829 So. 2d 479 (La. Ct. App. 2002), relatives of a
deceased nursing home resident filed a negligence and wrongful death action against the
defendant nursing facility after their decedent sustained serious injuries as a result of being
attacked with a steel pipe by another resident of the facility. The trial court granted partial
summary judgment for the defendants and final judgment in favor of the plaintiffs in the amount
of $700,000. All parties appealed. On appeal, the Court of Appeals of Louisiana held the
nursing home’s actions were the direct cause of the resident’s injuries on grounds the resident
who assaulted plaintiffs’ decedent should have been checked by staff at least every two hours
and, notably, the attack occurred while nursing home aids were asleep in the recreation room.
The Court also held that an incident where a nursing home resident is attacked by another
resident does not constitute sexual or physical abuse to fall into the nursing home insurer’s
sexual and/or physical abuse exclusion.
More recently, in W.P. v. Universal Health Svcs. Foundation, 91 So. 3d 1097 (La. Ct.
App. 2012), the parents of a minor child sued a hospital for negligence in failing to prevent a
sexual assault on the minor child while a patient of the hospital. The hospital filed a dilatory
exception of prematurity based on lack of review by a medical review panel. The trial court
granted the exception. On appeal, the Court of Appeals of Louisiana held the parents’ claims fell
within the scope of the Louisiana Medical Malpractice Act, such that the parents were required
to present their allegations to a medical review panel before filing a civil suit against the hospital.
Minnesota
The Court of Appeals of Minnesota addressed this issue in Thelen v. St. Cloud Hosp., 379
N.W.2d 189 (Minn. Ct. App. 1985), which involved the sexual abuse of a 19 year old female
patient of the defendant hospital by an employee of the hospital. Plaintiff sought to impose
liability against the hospital for failure to report the employee’s sexual abuse of the patient under
the Vulnerable Adult Act, which imposes absolute liability for damages caused by the violator’s
failure to report abuse of vulnerable adults. 379 N.W.2d at 190 (citing MINN. STAT. § 626.557).
The district court entered a judgment in favor of the patient. The Court of Appeals of Minnesota
affirmed the decision, finding the Act imposed absolute liability on the hospital. See also
Marston v. Minneapolis Clinic of Psychiatry & Neurology, Ltd., 329 N.W.2d 306, 311 (Minn.
1982) (issue of whether employer is responsible for employee’s sexual acts during therapy
sessions depends on fact question of whether acts were foreseeable, related to, and connected
with acts otherwise within scope of employment).
In L.J. v. Peng, 1997 WL 228960 (Minn. Ct. App. May 6, 2007), the Minnesota Court of
Appeals affirmed summary judgment in favor of a defendant health care provider (an
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acupuncturist) and chiropractic clinic. Plaintiff’s claims arose out of alleged nonconsensual
sexual contact by a clinic employee while plaintiff underwent treatment at the clinic. On appeal
of summary judgment in favor of the defendants, the plaintiff patient argued that fact questions
existed as to whether the clinic was vicariously liable for the employee’s conduct and whether
the clinic was negligent in hiring, retaining, and supervising the employee at issue. In affirming
the trial court’s ruling on appeal, the Court held there was no evidence that sexual contact
between the defendant acupuncturist and plaintiff was a foreseeable risk of the acupuncturist’s
employment with the clinic and that the sexual contact at issue was unrelated to the acupuncture
treatment he was employed to perform. The Court also held there was insufficient evidence for a
jury to conclude it was foreseeable the acupuncturist would assault a patient. With respect to the
negligent hiring claim, the Court held that “[a]n employer need not check an applicant’s criminal
history if ‘the employer has made adequate inquiry or otherwise has a reasonably sufficient basis
to conclude the employee is reliable and fit for the job.’” Id.5
Mississippi
In Dupree v. Plantation Pointe, L.P., 892 So. 2d 228 (Miss. 2005), a daughter,
individually and on behalf of her mother, a nursing home resident, sued the defendant nursing
facility after her mother was sexually assaulted by another resident of the facility. The jury
returned a verdict in favor of the nursing facility. Although plaintiff’s appeal primarily
addressed evidentiary issues, the Mississippi Supreme Court held that substantial evidence
supported the jury’s verdict. The Court was moved by the fact the resident who allegedly
assaulted the resident at issue had dementia, but the nursing facility had limited authority to
transfer “problematic” residents. The Court also observed that although the resident had his
pants down, his penis out, and was on top of the plaintiff resident, there was no evidence that any
sexual touching or rape occurred and the Department of Health found the nursing facility was not
negligent in its treatment and protection of the resident.
New Jersey
Cosgrove v. Lawrence, 522 A.2d 483 (N.J. Super. Ct. App. 1987) involved respondeat
superior claims against the employer of a therapist by a patient seeking to hold the employer
liable for the therapist’s conduct in entering into a sexual relationship with the patient. The trial
court dismissed the Complaint. On appeal, the Superior Court of New Jersey held that sexual
relations with a patient were not the kind of conduct the social worker therapist was employed to
perform within the scope of his employment such that the therapist’s employer was immune
from vicarious liability. Notably, in his deposition, the therapist testified that sexual relations
with his client constituted improper conduct on his part, “were never meant to be part of
therapy,” could not be justified as part of therapy, and were not used “as a treatment technique in
any way.” 522 A.2d at 484. Further, when asked what he thought he would accomplish by
having sex with his patient, the therapist answered “[n]othing.” Id.

5

L.J. was designated as an unpublished opinion and may not be cited except as provided by MINN. ST. SEC.
480A.08(3).
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New Mexico
The Supreme Court of New Mexico addressed this issue in Stake v. Woman’s Division of
Christian Service, 387 P.2d 871 (N.M. 1963), which involved an action for personal injury
sustained by the plaintiff, a nurse, while caring for a patient at the request of the defendant
physician and hospital. The nurse was assaulted by an unruly patient under the physician’s and
hospital’s care. The trial court entered judgment for the defendants. On appeal, the Court held
the defendant physician could not be considered negligent in having engaged the services of
plaintiff as a nurse without warning her of the dangerous propensities of the patient, an 85 year
old male, whose condition had been diagnosed as a possible stroke, where there was no evidence
the physician had knowledge of the patient’s dangerous propensities. Accordingly, the Court
affirmed the judgment for defendants. See also Kelly v. Bd. of Trustees of Hillcrest Gen. Hosp.,
Inc., 529 P.2d 1233 (N.M. Ct. App. 1974) (reversing summary judgment for defendant hospital
arising from assault and battery on plaintiff by her roommate in the hospital on grounds
defendant failed to make prima facie showing it did not have actual knowledge that condition of
roommate was such that assault and battery may be expected).
Thereafter, in Eckhardt v. Charter Hosp. of Albuquerque, 953 P.2d 722 (N.M. Ct. App.
1997), a patient sued a defendant hospital and therapist for damages based on an alleged sexual
assault by the therapist and based on alleged disclosure of confidential information to the
patient’s husband. The trial court entered a judgment on the jury’s verdict awarding the patient
$132,000 against the hospital on a claim of negligent selection and supervision, $70,000 against
the hospital on a claim of fraudulent misrepresentation, and $80,000 against the hospital on a
claim of negligent misrepresentation. On appeal, the Court held the evidence supported the
verdict against the hospital on the negligent selection and supervision claim on grounds the
patient presented evidence staff members knew of the therapist’s past substance abuse problems
and lack of clinical experience.
New York
The appellate courts of New York have addressed this issue in numerous cases. For
example, Bullock v. Parkchester Gen. Hosp., 160 N.Y.S.2d 117 (N.Y. Sup. Ct. 1957) involved a
nurse’s action to recover for injuries sustained in an assault by her patient. The trial court
entered judgment for the plaintiff. In reversing that ruling on appeal, the Supreme Court of New
York held the evidence on the duty to warn would not sustain findings against the physician and
hospital. The Court specifically noted “the mere presence of a psychotic condition would not of
itself indicate a tendency toward assault.” 160 N.Y.S.2d at 119. The Court also held that
“before liability may be imposed on either of the defendants it must be established that they knew
that the patient’s psychotic condition was such that an assault might be expected to follow.”
Borrillo v. Beekman Downtown Hosp., 537 N.Y.S.2d 219 (N.Y. Sup. Ct. 1989) involved
a patient’s action against a defendant hospital for injuries allegedly sustained after an attack by
another patient of the hospital. The trial court granted the patient’s motion to dispense with the
convening of a medical malpractice panel. In affirming that ruling on appeal, the Supreme Court
of New York held the patient’s action sounded in negligence, rather than medical malpractice.
The Court noted “the allegations of the complaint do not involve diagnosis, treatment, or the
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failure to follow a physician’s instructions. Rather, the gravamen of the action concerns the
alleged failure to exercise ordinary and reasonable care in safeguarding the patient.” 537
N.Y.S.2d at 220. See also Freeman v. St. Clare’s Hosp. & Health Ctr., 548 N.Y.S.2d 686 (N.Y.
Sup. Ct. 1989) (affirming judgment in favor of patient in action against hospital for failure to
protect patient from rape by other patient while in multiple restraints and unsupervised in
emergency department on grounds hospital violated duty to protect patient from injury). In
Freeman, the Court noted a hospital’s general duty to take reasonable care to protect patients
from injury and held the “degree of care [owed] is commensurate with a patient’s capacity to
provide for her own safety”). 548 N.Y.S.2d at 686.
Noto v. St. Vincent’s Hosp. and Med’l Ctr. of New York, 559 N.Y.S.2d 510 (N.Y. Sup. Ct.
1990) involved claims by a former hospital patient against her attending psychiatrist and hospital
arising from sexual relations between herself and the psychiatrist after she was discharged and
treatment ceased. The trial court granted both defendants’ motions to dismiss. The Supreme
Court of New York affirmed that decision on appeal. The Court noted plaintiff had no cause of
action against the physician for lack of informed consent and the hospital could not be held liable
under a respondeat superior theory or a theory that it was negligent in training or supervising the
psychiatrist because “the alleged sexual liaison was not a treatment or diagnosis” and “a hospital
is not responsible under the doctrine of respondeat superior for sexual relations between
professional employees and patients….”
In Judith M. v. Sisters of Charity Hosp., 93 N.Y.2d 932 (N.Y. 1999), the Court affirmed
summary judgment in favor of two defendants. Plaintiff claimed a hospital employee sexually
abused her while she was a patient at the hospital and sought to hold the hospital vicariously
liable for the employee’s actions and directly liable for negligent hiring, training, and
supervision. In affirming summary judgment for the defendants, the Court held that an employer
may be liable for the actions of its employees “so long as the tortious conduct is generally
foreseeable and a natural incident of the employment.” 93 N.Y.2d at 933 (if employee “for
purposes of his own departs from the line of his duty so that for the time being his acts constitute
an abandonment of his service, the master is not liable”). Applying this principle, the Court held
that “[a]ssuming plaintiff’s allegations of sexual abuse are true, it is clear that the employee here
departed from his duties for solely personal motives unrelated to the furtherance of the Hospital’s
business.”
In Rodriguez v. Terence Cardinal Cooke Health Care Ctr., 771 N.Y.S.2d 516 (N.Y. Sup.
Ct. 2004), the Supreme Court of New York affirmed summary judgment for a defendant nursing
home in a wrongful death and personal injury action filed by the survivor of a nursing home
resident in connection with an assault on the resident by another resident. The Court noted that
there was insufficient evidence to support a finding that the facility had notice of the assailant’s
violent tendencies or deviated from the relevant industry standard of supervision. See also N.X.
v. Cabrini Med’l Ctr., 719 N.Y.S.2d 60 (N.Y. Sup. Ct. 2001) (sexual assault on patient by
surgical resident was not within scope of resident’s employment and could not form basis for
vicarious liability of hospital and possibility of sexual assault by resident was too remote to be
considered legally foreseeable).

25

North Carolina
North Carolina’s appellate courts have addressed this issue in several cases. For
example, in Burns v. Forsyth County Hosp. Authority, 344 S.E.2d 839 (N.C. Ct. App. 1986), the
Court of Appeals of North Carolina addressed claims by a patient and his wife against a hospital
for physical injury, lost earnings, mental anguish, and loss of consortium after the patient was
allegedly injured when a mental patient with whom he shared a room threw a chair at him. The
trial court entered a directed verdict for the defendant on most of the plaintiffs’ claims. On
appeal, the Court noted “[t]here is no evidence that defendant hospital could have foreseen
plaintiff being hit by a chair….” 344 S.E.2d at 845.
Thereafter, in Johnson v. Amethyst Corp., 563 S.E.2d 397 (N.C. Ct. App. 1995), the
Court of Appeals of North Carolina addressed a patient’s action against an alcohol and drug
rehabilitation hospital and clinical assistant employed at the facility. Plaintiff claimed the
assistant engaged in improper sexual contact with her while a patient at the facility. In reversing
judgment for defendants, the Court held there was evidence for the jury on the patient’s medical
malpractice claim. The Court also recognized that a cause of action for medical malpractice may
be initiated based on sexual advances by a health care professional. See also Massengill v. Duke
Univ. Med’l Ctr., 515 S.E.2d 70, 71-72 (N.C. Ct. App. 1999) (affirming summary judgment for
licensed physician’s assistant on hospital patient’s medical malpractice claim on grounds
physician’s assistant was not providing “professional services” to patient at time of alleged
unlawful sexual act by physician’s assistant upon patient).
More recently, Blalock v. Dept. of Health and Human Svcs., 546 S.E.2d 177 (N.C. Ct.
App. 2001) addressed a Certified Nurse Assistant’s (“CNA”) request for judicial review of a
final decision of the Department of Health and Human Services to register a finding of
substantiated allegations of misconduct against a nursing home resident by the CNA. The Court
affirmed the Department’s decision on grounds substantial evidence supported a finding the
CNA committed misconduct by verbally and physically abusing a nursing home resident.
Ohio
In Taylor v. Doctors Hosp., 486 N.E.2d 1249 (Ohio Ct. App. 1985), a patient sued the
defendant hospital for injuries sustained during an alleged sexual assault and sexual battery by an
orderly employed by the hospital. Plaintiff sought to hold the hospital liable on theories of
respondeat superior and negligence. On appeal, the Court of Appeals of Ohio affirmed the trial
court’s order directing a verdict in favor of the hospital on the respondeat superior claim and
judgment on a jury verdict in the hospital’s favor on the negligence claim. The Court noted there
was insufficient evidence the orderly was working within the scope of his employment at the
time of the alleged assault and battery to send the respondeat superior claim to the jury. The
Court also noted “[a]n intentional and willful attack committed by an agent or employee, to vent
his own spleen or malevolence against the injured person, is a clear departure from his
employment and his principal or employer is not responsible therefore.” See also Parker v.
Baldwin Manor Nursing Home, Inc., 1984 WL 5090 at *2 (Ohio Ct. App. June 21, 1984)
(genuine issues of material fact existed as to whether resident who struck plaintiff resident with
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cane was “characteristically disruptive” and whether facility was aware or should have been
aware of resident’s violent/disruptive propensities”).
Oregon
Laurie v. Patton Home for the Friendless, 516 P.2d 76 (Or. 1973) involved an action by a
nursing home resident against the defendant nursing home for personal injures sustained when an
intruder broke into the nursing home and attacked the resident. The trial court entered judgment
in favor of the nursing home. In affirming that decision on appeal, the Supreme Court of Oregon
held the nursing facility did not have an absolute duty to protect its residents. Thereafter, in G.L.
v. Kaiser Foundation Hosp., Inc., 746 P.2d 731 (Or. Ct. App. 1988), the Court of Appeals of
Oregon held a defendant hospital could not be held liable for damages on grounds of strict
liability or implied contract, absent a statutory measure, where a former patient sued the hospital
for damages suffered after a sexual assault by an employee of the hospital.
South Carolina
In Andrews v. U.S., 732 F.2d 366 (4th Cir. 1984), the United States Court of Appeals for
the Fourth Circuit analyzed claims by a patient and her husband against the United States under
the Federal Tort Claims Act. Plaintiff’s claims were for mental distress caused by the alleged
medical malpractice of government employees. Specifically, plaintiffs claimed a therapist
employed by the federal government convinced the patient that sexual intercourse with a
physician’s assistant was the best course of treatment for her. The United States District Court
for the District of South Carolina entered judgment for the plaintiffs. In affirming that decision
on appeal, the Fourth Circuit Court of Appeals held that the physician’s assistant’s supervisor
“clearly” acted within the scope of his government employment when he negligently failed to
provide adequate supervision of the treatment program in which the physician’s assistant
seduced the patient.
Texas
Texas state courts have addressed this issue, as well as the Fifth Circuit Court of Appeals.
Diversicare Gen. Partner, Inc. v. Rubio, 185 S.W.3d 842 (Tex. 2005), for example, involved
claims by a nursing home resident alleging she was sexually abused and sexually assaulted by
another resident at the defendant facility. The Texas Supreme Court held the resident’s claims
amounted to causes of action for departure from the accepted standard of care within the scope of
the Medical Liability Insurance Improvement Act.
Bodin v. Vagshenian, 462 F.3d 481 (5th Cir. 2006) involved claims by patients who
claimed they were sexually assaulted during treatment with the Department of Veterans Affairs.
Plaintiffs sued under the Federal Tort Claims Act alleging the federal government was liable for
their treating psychiatrist’s assault and malpractice and for other clinic employees’ failure to
prevent the assaults. Following a bench trial, the United States District Court for the Western
District of Texas granted judgment for the government based on lack of subject matter
jurisdiction. On appeal, the Fifth Circuit Court of Appeals held the psychiatrist acted outside his
scope of employment, thus precluding recovery on the respondeat superior claims. The Court
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also held that the intentional tort exception of the Federal Tort Claims Act’s “scope of
employment” immunity did not bar claims alleging other clinic employees failed to prevent the
alleged assault.
Washington
Simmons v. U.S., 805 F.2d 1363 (9th Cir. 1986) involved a patient’s lawsuit against the
federal government under the Federal Tort Claims Act for injuries sustained when her health
service counselor wrongfully engaged in a sexual relationship with her. The United States
District Court for the Western District of Washington entered judgment in favor of the patient.
In affirming that decision on appeal, the United States District Court for the Ninth Circuit held
the counselor was acting within the line and scope of his employment at the time of the sexual
misconduct.
IV.

Coverage Implications
A. Where is the Coverage?

A premises security case typically involves a physical assault against an occupant or
visitor to the premises. The perpetrator may be associated with the premises as an employee,
independent contractor servicing the premises, patron, visitor or a stranger. A premises owner
will look to its liability insurance carrier to protect it from claims presented by the assaulted
party. A number of issues will arise and must be addressed when analyzing the role of liability
insurance in such claims.
First, the premises owner should timely place on notice their liability insurance carrier of
the incident, regardless of their belief of non-liability. As discussed earlier in this paper, there are
a number of avenues an assaulted party can pursue to establish liability on a premises owner.
Failing to place the carrier on notice timely (a condition of a liability the policy) may jeopardize
the available coverage.
Second, to the extent the premises is occupied by another party under a lease, the
premises owner should review the lease, and to the extent the lease contains insurance provisions
requiring the lessee to name the lessor as an “additional insured” and/or provide a Certificate of
Insurance identifying its liability insurance carrier, the premises owner should also immediately
place the lessee’s liability insurance carrier on notice of the incident.
Finally, in addition to submitting a notice to the lessee’s liability insurance carrier as a
potential “additional insured”, the premises owner should also review the lease’s indemnity
provisions and to the extent the lessee is required to indemnify the lessor for liability arising out
of the lessee’s use of the premises, also formally present a contractual indemnity claim against
the lessee and/or its liability insurance carrier. The same review and process should also be
followed for any security company that has been hired by the lessor or the lessee to provide
security to the premises.
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Once all the liability insurance carriers that may have the potential to provide coverage to
the premises owner have been placed on notice, the following liability insurance provisions may
preclude or limit the available coverage and be the basis for a reservation of rights letter being
issued to the party seeking coverage.
The standard ISO commercial general liability (CGL) Insuring Agreements provide as
follows:
SECTION I – COVERAGES
COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY
1. Insuring Agreement
a. We will pay those sums that the insured becomes legally obligated to pay as
damages because of "bodily injury" or "property damage" to which this insurance
applies. We will have the right and duty to defend the insured against any "suit"
seeking those damages . . . .
“Bodily Injury” means bodily injury, sickness or disease sustained by a person,
including death resulting from any of these at any time.
AND
COVERAGE B PERSONAL AND ADVERTISING INJURY LIABILITY
1.

Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated to pay as
damages because of "personal and advertising injury" to which this insurance applies.
"Personal and advertising injury" means injury, including consequential "bodily
injury", arising out of one or more of the following offenses:
a.

False arrest, detention or imprisonment;

b.

Malicious prosecution;

c.
The wrongful eviction from, wrongful entry into, or invasion of the right
of private occupancy of a room, dwelling or premises that a person occupies,
committed by or on behalf of its owner, landlord or lessor;
d.
Oral or written publication, in any manner, of material that slanders or
libels a person or organization or disparages a person's or organization's goods,
products or services;
e.
Oral or written publication, in any manner, of material that violates a
person's right of privacy;
f.

The use of another's advertising idea in your "advertisement"; or

Infringing upon another's copyright, trade dress or slogan in your
g.
"advertisement".
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B. Are You an Insured?
The key component of any policy’s Insurance Agreement is whether the party seeking
coverage is an “insured.”
The Who Is An Insured section of a typical CGL policy reads;
SECTION II – WHO IS AN INSURED
1. If you are designated in the Declarations as:
a.
An individual, you and your spouse are insureds, but only with respect to
the conduct of a business of which you are the sole owner.
b.
A partnership or joint venture, you are an insured. Your members, your
partners, and their spouses are also insureds, but only with respect to the conduct of
your business.
c.
A limited liability company, you are an insured. Your members are also
insureds, but only with respect to the conduct of your business. Your managers are
insureds, but only with respect to their duties as your managers.
d.
An organization other than a partnership, joint venture or limited liability
company, you are an insured. Your "executive officers" and directors are insureds,
but only with respect to their duties as your officers or directors. Your stockholders
are also insureds, but only with respect to their liability as stockholders.
e.
A trust, you are an insured. Your trustees are also insureds, but only with
respect to their duties as trustees.
2. Each of the following is also an insured:

(1)

a.
Your "volunteer workers" only while performing duties related to the
conduct of your business, or your "employees", other than either your "executive
officers" (if you are an organization other than a partnership, joint venture or
limited liability company) or your managers (if you are a limited liability
company), but only for acts within the scope of their employment by you or
while performing duties related to the conduct of your business. However,
none of these "employees" or "volunteer workers" are insureds for:
"Bodily injury" or "personal and advertising injury":
(a)

To you, to your partners or members (if you are a partnership or joint
venture), to your members (if you are a limited liability company), to a “coemployee" while in the course of his or her employment or performing duties
related to the conduct of your business, or to your other "volunteer workers"
while performing duties related to the conduct of your business;

(b)

To the spouse, child, parent, brother or sister of that “co-employee" or
"volunteer worker" as a consequence of Paragraph (1)(a) above;
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(c)

For which there is any obligation to share damages with or repay someone
else who must pay damages because of the injury described in Paragraphs
(1)(a) or (b) above; or

(d)

Arising out of his or her providing or failing to provide professional health
care services.

(2)

b.

"Property damage" to property:
(a)

Owned, occupied or used by,

(b)

Rented to, in the care, custody or control of, or over which physical control
is being exercised for any purpose by you, any of your "employees",
"volunteer workers", any partner or member (if you are a partnership or joint
venture), or any member (if you are a limited liability company).

Any person (other than your "employee" or "volunteer worker"), or any
organization while acting as your real estate manager.

"Volunteer worker" means a person who is not your "employee", and who donates his
or her work and acts at the direction of and within the scope of duties determined by you,
and is not paid a fee, salary or other compensation by you or anyone else for their work
performed for you.
The standard ISO Additional Insured endorsement for protection of lessors reads:
ADDITIONAL INSURED – MANAGERS OR LESSORS OF
PREMISES
This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE
1.
2.
3.

Designation of Premises (Part Leased to You):
Name of Person or Organization (Additional Insured):
Additional Premium:

(If no entry appears above, the information required to complete this endorsement will be
shown in the Declarations as applicable to this endorsement.)
WHO IS AN INSURED (Section II) is amended to include as an insured the person or
organization shown in the Schedule but only with respect to liability arising out of the
ownership, maintenance or use of that part of the premises leased to you and shown in
the Schedule and subject to the following additional exclusions:
This insurance does not apply to:
1. Any "occurrence" which takes place after you cease to be a tenant in that
premises.
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2. Structural alterations, new construction or demolition operations performed by or
on behalf of the person or organization shown in the Schedule.
The first key analysis under a liability insurance policy is whether the party seeking
coverage qualifies as an “insured”. There is no issue on a policy issued to the premises owner as
the “Named Insured” under the policy. However, to the extent the premises owner is seeking
coverage under a policy when it is not the Named Insured, such as the lessee’s or security
company’s policy, additional facts and further analysis is necessary.
1.

Is the premises owner expressly listed as an additional insured on the policy?

2.

Is there an additional insured endorsement under which the premises owner
qualifies as an additional insured?

3.

Did the assault take place on that part of the premises subject to the lease (assault
took place in the parking lot outside building vs. inside the building)?

4.

To the extent the alleged assailant was an “employee” or “volunteer worker” of
the insured, were they acting within the scope of their employment or acting on
behalf of the insured in the conduct of the insured’s business?

C. Potential Limitations to Coverage
The next step in the coverage analysis is whether the claim presented involves “bodily
injury” or “personal advertising injury” as defined by the policy.
1.

An assailant points a gun and snatches the purse off of the claimant’s shoulder. Is
there “bodily injury”?

2.

Is a claim solely for emotional distress a claim for “bodily injury”?

3.

Is holding the claimant at gun point while relieving them of their belongings a
“detention” under the “personal advertising injury” definition of the policy?

Granted most claims involve a direct physical injury from the assault, but the above issues
can arise.
Even if the claim involves an “insured” and alleges damages because of “bodily injury” or
“personal advertising injury”, further provisions of the policy may preclude or limit coverage.
The following are potentially applicable exclusions under Coverage A Bodily Injury:
2.

Exclusions

This insurance does not apply to:
a. Expected Or Intended Injury
"Bodily injury" or "property damage" expected or intended from the standpoint of
the insured. This exclusion does not apply to "bodily injury" resulting from the use
of reasonable force to protect persons or property.
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c. Liquor Liability
"Bodily injury" or "property damage" for which any insured may be held liable by
reason of:
(1)

Causing or contributing to the intoxication of any person;

(2)
The furnishing of alcoholic beverages to a person under the legal drinking
age or under the influence of alcohol; or
(3)
Any statute, ordinance or regulation relating to the sale, gift, distribution
or use of alcoholic beverages.
This exclusion applies only if you are in the business of manufacturing, distributing,
selling, serving or furnishing alcoholic beverages.
The following are potentially applicable exclusions under Coverage B – Personal and
Advertising Injury:
2.

Exclusions

This insurance does not apply to:
a.

Knowing Violation Of Rights Of Another
"Personal and advertising injury" caused by or at the direction of the insured with the
knowledge that the act would violate the rights of another and would inflict "personal
and advertising injury".

d. Criminal Acts
"Personal and advertising injury" arising out of a criminal act committed by or at the
direction of the insured.
Many liability policies written on risks such as bars/taverns, garden apartment complexes
or habitational risks in high crime areas may contain an exclusion similar to the following:
1. Exclusion a. of 2. Exclusions, COVERAGE A BODILY INJURY AND
PROPERTY DAMAGE LIABILITY, SECTION I – COVERAGES, is replaced
by:
a. Expected Or Intended Injury, Or Assault Or Battery
"Bodily injury" or "property damage":
(1) Expected or intended from the standpoint of any insured; or
(2) Arising out of assault or battery, or out of any act or omission in connection
with the prevention or suppression of an assault or battery.
2. Exclusion z. is added to 2. Exclusions of COVERAGE B PERSONAL AND
ADVERTISING INJURY LIABILITY, SECTION I – COVERAGES:
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This insurance does not apply to:
z. Assault Or Battery
“Personal and advertising injury” arising out of assault or battery, or out of any
act or omission in connection with the prevention or suppression of an assault or
battery.
The language of such an exclusion can vary and may not preclude coverage for an
innocent insured versus the actual assailant who may qualify as an insured, i.e. the assailant
being an “employee” or “volunteer worker.”
As mentioned earlier, providing notice to all potential liability carriers is important. A
CGL policy contains the following notice condition:
2. Duties In The Event Of Occurrence, Offense, Claim Or Suit
a.
You must see to it that we are notified as soon as practicable of an
"occurrence" or an offense which may result in a claim. To the extent possible,
notice should include:
(1)

How, when and where the "occurrence" or offense took place;

(2)

The names and addresses of any injured persons and witnesses; and

(3)

The nature and location of any injury or damage arising out of the "occurrence"
or offense.
b.

If a claim is made or "suit" is brought against any insured, you must:

(1)

Immediately record the specifics of the claim or "suit" and the date received;
and

(2)

Notify us as soon as practicable.
You must see to it that we receive written notice of the claim or "suit" as soon as
practicable.
c.

You and any other involved insured must:

(1)

Immediately send us copies of any demands, notices, summonses or legal
papers received in connection with the claim or "suit";

(2)

Authorize us to obtain records and other information;

(3)

Cooperate with us in the investigation or settlement of the claim or defense
against the "suit"; and

(4)

Assist us, upon our request, in the enforcement of any right against any person
or organization which may be liable to the insured because of injury or damage
to which this insurance may also apply.
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d.
No insured will, except at that insured's own cost, voluntarily make a
payment, assume any obligation, or incur any expense, other than for first aid,
without our consent.
Note this condition has three distinct notice requirements - notice of the “occurrence”;
notice of a “claim”; and notice of a “suit.” While most states require that a liability carrier show
they were prejudiced by the failure to comply with this condition, prejudice may more easily
arise in a premises security case. Many locations now have surveillance cameras and the alleged
incident may have been captured on such devices. The failure to provide notice of the incident
(i.e. occurrence) and allow the carrier to conduct its investigation and preserve and secure such
video evidence, along with any other physical evidence or witness observations that are lost due
to the delay in reporting the incident may amount to prejudice.
Another liability policy condition that will likely be implicated is the Other Insurance
provision which provides:
4. Other Insurance
If other valid and collectible insurance is available to the insured for a loss we cover
under Coverages A or B of this Coverage Part, our obligations are limited as follows:
a.
Primary Insurance
This insurance is primary except when b. below applies. If this insurance is
primary, our obligations are not affected unless any of the other insurance is also
primary. Then, we will share with all that other insurance by the method described
in c. below.
b.

Excess Insurance

This insurance is excess over:
(1) Any of the other insurance, whether primary, excess, contingent or on any
other basis:
(a)
That is Fire, Extended Coverage, Builder's Risk, Installation Risk
or similar coverage for "your work";
(b)
That is Fire insurance for premises rented to you or temporarily
occupied by you with permission of the owner;
(c)
That is insurance purchased by you to cover your liability as a
tenant for "property damage" to premises rented to you or temporarily
occupied by you with permission of the owner; or
(d)
If the loss arises out of the maintenance or use of aircraft, "autos"
or watercraft to the extent not subject to Exclusion g. of Section I – Coverage
A – Bodily Injury And Property Damage Liability.
(2) Any other primary insurance available to you covering liability for
damages arising out of the premises or operations for which you have been
added as an additional insured by attachment of an endorsement.
35

When this insurance is excess, we will have no duty under Coverages A or B to
defend the insured against any "suit" if any other insurer has a duty to defend the
insured against that "suit". If no other insurer defends, we will undertake to do so,
but we will be entitled to the insured's rights against all those other insurers.
When this insurance is excess over other insurance, we will pay only our share of
the amount of the loss, if any, that exceeds the sum of:
(1)

The total amount that all such other insurance would pay for the loss in the
absence of this insurance; and

(2)

The total of all deductible and self-insured amounts under all that other
insurance.
We will share the remaining loss, if any, with any other insurance that is not
described in this Excess Insurance provision and was not bought specifically to
apply in excess of the Limits of Insurance shown in the Declarations of this
Coverage Part.
c.

Method Of Sharing

If all of the other insurance permits contribution by equal shares, we will follow
this method also. Under this approach each insurer contributes equal amounts until
it has paid its applicable limit of insurance or none of the loss remains, whichever
comes first.
If any of the other insurance does not permit contribution by equal shares, we will
contribute by limits. Under this method, each insurer's share is based on the ratio of
its applicable limit of insurance to the total applicable limits of insurance of all
insurers.
As discussed earlier, the premises owner may be an additional insured under the lessee’s
or security company’s policy. Should that be the case, the premises owner’s liability policy
would be excess of the policy where the owner is an additional insured per the above highlighted
language of the Excess Insurance provision.
D. Not Always Only A Duty to Defend
Obviously, if the premises owner has its own CGL coverage, it can seek the cost of
defense from its own liability policy or the liability policy issued to the lessee or security
company under which it qualifies as an Additional Insured. Qualifying as an insured triggers the
duty to defend under the liability policy (subject to all other terms and conditions of the policy).
However, there is also an indirect route a premises owner’s legal expenses can be paid for by
another liability carrier.
The indirect route for payment of legal expenses is making a contractual liability claim
against the lessee or security company implicating their contractual liability coverage under their
respective CGL polices.
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A standard CGL policy provides contractual liability coverage to an insured provided that
the contract qualifies as an “insured contract.” The relevant provisions in the policy provide:
b. Contractual Liability
"Bodily injury" or "property damage" for which the insured is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages:
(1)
or

That the insured would have in the absence of the contract or agreement;

(2)
Assumed in a contract or agreement that is an "insured contract",
provided the "bodily injury" or "property damage" occurs subsequent to the
execution of the contract or agreement. Solely for the purposes of liability
assumed in an "insured contract", reasonable attorney fees and necessary
litigation expenses incurred by or for a party other than an insured are
deemed to be damages because of "bodily injury" or "property damage",
provided:
(a) Liability to such party for, or for the cost of, that party's defense has also
been assumed in the same "insured contract"; and
(b) Such attorney fees and litigation expenses are for defense of that party
against a civil or alternative dispute resolution proceeding in which damages
to which this insurance applies are alleged.
"Insured contract" is defined as:
a. A contract for a lease of premises. However, that portion of the contract for a
lease of premises that indemnifies any person or organization for damage by fire to
premises while rented to you or temporarily occupied by you with permission of the
owner is not an "insured contract";
b. A sidetrack agreement;
c. Any easement or license agreement, except in connection with construction or
demolition operations on or within 50 feet of a railroad;
d. An obligation, as required by ordinance, to indemnify a municipality, except in
connection with work for a municipality;
e. An elevator maintenance agreement;
f. That part of any other contract or agreement pertaining to your business
(including an indemnification of a municipality in connection with work performed
for a municipality) under which you assume the tort liability of another party to
pay for "bodily injury" or "property damage" to a third person or organization.
Tort liability means a liability that would be imposed by law in the absence of any
contract or agreement.
Paragraph f. does not include that part of any contract or agreement:
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(1)
That indemnifies a railroad for "bodily injury" or "property damage"
arising out of construction or demolition operations, within 50 feet of any
railroad property and affecting any railroad bridge or trestle, tracks, road-beds,
tunnel, underpass or crossing;
(2)
That indemnifies an architect, engineer or surveyor for injury or damage
arising out of:
(a) Preparing, approving, or failing to prepare or approve, maps, shop
drawings, opinions, reports, surveys, field orders, change orders or drawings
and specifications; or
(b) Giving directions or instructions, or failing to give them, if that is the
primary cause of the injury or damage; or
(3)
Under which the insured, if an architect, engineer or surveyor, assumes
liability for an injury or damage arising out of the insured's rendering or failure to
render professional services, including those listed in (2) above and supervisory,
inspection, architectural or engineering activities.
Another provision in the CGL policy is also implicated relevant to addressing legal
expense being incurred on behalf of an indemnitee under an “insured contract” under the
indemnitor’ s policy and provides as follows:
SUPPLEMENTARY PAYMENTS – COVERAGES A AND B
...
2. If we defend an insured against a "suit" and an indemnitee of the
insured is also named as a party to the "suit", we will defend that
indemnitee if all of the following conditions are met:
a.
The "suit" against the indemnitee seeks damages for which the
insured has assumed the liability of the indemnitee in a contract or
agreement that is an "insured contract";
b.

This insurance applies to such liability assumed by the insured;

c.
The obligation to defend, or the cost of the defense of, that
indemnitee, has also been assumed by the insured in the same "insured
contract";
d.
The allegations in the "suit" and the information we know about
the "occurrence" are such that no conflict appears to exist between the
interests of the insured and the interests of the indemnitee;
e.

The indemnitee and the insured ask us to conduct and control the
defense of that indemnitee against such "suit" and agree that we can
assign the same counsel to defend the insured and the indemnitee;
and
f. The indemnitee:
(1)

Agrees in writing to:
(a) Cooperate with us in the investigation, settlement or
defense of the "suit";
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(b) Immediately send us copies of any demands, notices,
summonses or legal papers received in connection with the
"suit";
(c) Notify any other insurer whose coverage is available to the
indemnitee; and
(d) Cooperate with us with respect to coordinating other
applicable insurance available to the indemnitee; and
(2)

Provides us with written authorization to:
(a) Obtain records and other information related to the "suit";
and
(b) Conduct and control the defense of the indemnitee in such
"suit".

So long as the above conditions are met, attorneys' fees incurred by
us in the defense of that indemnitee, necessary litigation expenses
incurred by us and necessary litigation expenses incurred by the
indemnitee at our request will be paid as Supplementary Payments.
Notwithstanding the provisions of Paragraph 2.b.(2) of Section I –
Coverage A – Bodily Injury And Property Damage Liability, such
payments will not be deemed to be damages for "bodily injury" and
"property damage" and will not reduce the limits of insurance.
Our obligation to defend an insured's indemnitee and to pay for
attorneys' fees and necessary litigation expenses as Supplementary
Payments ends when:
a. We have used up the applicable limit of insurance in the payment
of judgments or settlements; or
b. The conditions set forth above, or the terms of the agreement
described in Paragraph f. above, are no longer met.
Per the above Supplemental Payment provisions of the CGL policy, if the insured
(indemnitor) has agreed in an “insured contract” to assume the defense of the indemnitee, such
payments will not be deemed damages that reduce the available limits available to the insured,
but will be paid outside the available policy limits as Supplemental Payments. The conditions
require that no conflict exists between the indemnitee and indemnitor thereby allowing one law
firm to represent both parties in the litigation.
Generally that is not the case and a separate defense firm would have to be retained to
represent the indemnitee and therefore, those legal fees incurred in the defense of the indemnitee
would be deemed “damages” and reduce the available limits to be paid towards any settlement
with or judgment by the claimant.
E. Conclusion
A number of insurance issues can arise in a premises security case. Obviously, the
language of the potentially relevant policies under which coverage can be sought can vary
greatly. This is not an exhaustive list of all insurance issues that may arise in a premises security
claim but are the most common ones that can arise under a typical CGL policy. Many CGL
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policies’ terms and provisions can vary as well as the terms and provisions of premises leases
and security contracts. All such documents in a premises security incident must be obtained and
reviewed and the liability coverage and contractual legal remedies aggressively pursued.
1986523_1/777778-6
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I.

Introduction
It is said that lawyers live and die by their words. Like lawyers, insurance companies

live and die by the words in their insurance policies, or do they?

Sometimes the

interpretation of the words within an insurance policy leaves one with her head shaking.
Who could have imagined that damage created by a meth lab could be covered by an
insurance policy or that failing to disclose admitted alcohol and drug abuse on a life
insurance application would not be considered misrepresentation? Even stranger things have
happened. Coverage attorneys each have their own war story as to perceived aberrant
judicial rulings. Nonetheless, there are certain common denominators of good practice that
will hopefully help to avoid the head shaking results.
No matter what your level of experience is as an attorney or claim handler, each and
every coverage issue must be viewed as unique. Often times, it’s the run of the mill
coverage issue that can create the most problems. This paper will provide a basic overview
as to how to address coverage issues, whether simple or complex, unique or run of the mill.
The presentation accompanying this paper will provide insight into crazy coverage decisions
from across the United States. The panel will discuss what went wrong and attempt to
provide insight as to how it went wrong. Regardless of the nature of the coverage issue, the
procedures for addressing the issue remain the same. It is back to the basics as an initial
step.
II.

General Contract Interpretation
Despite the vernacular used by frustrated policyholders, a policy of insurance is a

contract of insurance. In this regard, general contract principles apply.
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A.

Ambiguity
When interpreting insurance contracts, Courts have held that the language in an

insurance policy should be given its plain, ordinary meaning.@ Syllabus Point 1, Soliva v.
Shand, Morahan & Co., Inc., 345 S.E.2d 33 (W. Va. 1986) overruled on other grounds1. In
addition, “where the provisions of an insurance policy contract are clear and unambiguous
they are not subject to judicial construction or interpretation, but full effect will be given to
the plain meaning intended.@ West Virginia Fire & Casualty Company v. Stanley, 602
S.E.2d 483 (W. Va. 2004). Legal precedent notwithstanding, the argument most often used
by insureds when challenging the language of an insurance policy is the assertion of
ambiguity in the policy language.
Ambiguity in an insurance policy has been addressed in many ways by courts across
the country. In West Virginia, the West Virginia Supreme Court has held, that [t]he mere
fact that parties do not agree to construction of a contract does not render it ambiguous. The
question of whether a contract is ambiguous is a question of law to be determined by the
court.@ Syllabus Point 1, Berkeley Co. Pub. Serv. v. Vitro Corp., 162 S.E.2d 189 (W. Va.
1968). Thus, the question is, what renders the insurance policy ambiguous?
Undefined terms within an insurance policy do not render the policy ambiguous2 and
the mere fact that the parties are in a dispute as to the meaning of the terms does not render
the policy ambiguous3. Moreover, a split of authority concerning the meaning of a policy
term does not render that meaning ambiguous although it may be indicative of an
See also, Twin City Fire Ins .v. Alfa Mut. Ins. Co., 817 So. 2d 687 (Ala. 2001).
West Virginia Fire & Casualty Company v. Stanley, 602 S.E.2d 483, 492 (W. Va. 2004) (lack
of definition of word “accident” within the insurance policy does not render the term ambiguous);
City of Shawnee, Kan. v. Argonaut Ins. Co., 546 F. Supp. 2d 1163 (D. Kan. 2008).
3
Haag v. Castro, 959 N.E.2d 819 (Ind. 2012); Boazova v. Safety Ins. Co., 968 N.E.2d 385 (Mass.
2012); Battishill v. Farmers Alliance Ins. Co., 127 P.3d 1111 (N.M. 2006)
1
2

3

ambiguity.4 Such is not now the case in one of the decisions to discussed in the presentation
on this topic. Relying upon a footnote from a previous case, the West Virginia Supreme
Court of Appeals in Chafin ex rel. Estate of Freda Bradley v. Farmers & Mechanics Mutual
Insurance Company, 2013 WL 5976097 (Decided Nov. 7, 2013) held that “[a] provision in
an insurance policy may be deemed to be ambiguous if courts in other jurisdictions have
interpreted the provision in different ways[] [because] . . . ‘one cannot expect a mere layman
to understand the meaning of a clause respecting the meaning of which fine judicial minds
are at variance.’” Id. citing Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 485 n.5,
509 S.E.2d 1, 9 n.5 (1998), quoting C. Marvel, Division of Opinion Among Judges on Same
Court or Among Other Courts or Jurisdictions Considering Same Question, as Evidence
th

That Particular Clause of Insurance Policy is Ambiguous, 4 A.L.R.4 1253, § 2[a] (1981).
Thus, the Court concluded that the undefined term “collapse” was ambiguous. The Court
then remanded the case back to the trial court to determine knowledge regarding the collapse.
The terms of an insurance policy have been rendered ambiguous by courts when they
are reasonably susceptible to two or more meanings5or are of such doubtful meaning that
reasonable minds might be uncertain or disagree as to its meaning6. The downside of a
finding of ambiguity is that generally ambiguous terms in insurance contracts are to be
strictly construed against the insurance company and in favor of the insured7.

Giacomelli v. Scottsdale Ins. Co., 221 P.3d 666 (Mont. 2009); United Nuclear Corp. v. Allstate
Ins. Co., 285 P.3d 644 (N.M. 2012)
4

5

Mega Life and Health Ins. Co. v. Pieniozek, 585 F.3d 1399 (11th Cir. 2009) (applying
Alabama law); R & J Enterprizes v. General Cas. Co. of Wisconsin, 627 F. 3d 723 (8th Cir.
2010) (applying Iowa law).

6
7

Syl. pt. 1, Prete v. Merchant’s Prop. Ins. Co., 223 S.E. 2d 441 (W. Va. 1976).

Socas v Northwester Mut. Life Ins. Co., 829 F. Supp. 2d 1262 (S.D. Fla. 2011) (the court is
obligated to resolve any ambiguity against the insurer that drafted the contract, and in favor
of the insured); Certain Underwriters At Lloyd’s London v. Kirkland, 69 So 3d. 98 (Ala.
4

B.

Shifting of Burden of Proof

The majority rule governing the burden of proof applicable to coverage disputes
provides that the insured should bear the burden of first demonstrating the existence of
coverage under the general insuring clause. An insurance company seeking to avoid liability
through the operation of an exclusion has the burden of proving the facts necessary for the
operation of the exclusion8.
III.

Practical Applications
A.

Declaratory Judgment Actions

The Federal Declaratory Judgment Act provides litigants the opportunity for the court
to construe the respective rights and obligations of the parties as to the contract at issue9.

2011); West Virginia Public Employees Insurance Board v. Blue Cross Hospital Service,
Inc., 328 S.E.2d 356, 359 n. 3 (W. Va. 1985); Syl. Pt. 3, Polan v. Travelers Insurance Co.,
192 S.E.2d 481 (W. Va. 1972); Powell v. Liberty Mut. Fire Ins. Co., 252 P.3d 668 (Nev.
2011).
8
McSparrin v. Direct Ins., 283 S.W.3d 572 (Ark. 2008); National Grange Mut. Ins. Co. v.
Elegant Slumming, Inc., 59 A.3d 928 (Del. 2013); Postell v. American Family Mut. Ins. Co.,
823 N.W.2d 35 (Iowa 2012); Boazova v. Safety Ins. Co., 968 N.E.2d 385 (Mass. 2012);
Burns v. Smith, 303 S.W.3d 505 (Mo. 2010); Federated Service Ins. Co. v. Alliance Const.,
LLC, 805 N.W.2d 468 (Neb. 2011); Rivera v. Liberty Mut. Fire Ins. Co., 44 A.3d 498 (N. H.
2012); Memorial Properties, LLC v. Zurich American Ins. Co., 46 A.3d 525 (N.J. 2012);
Dean v. Tower Ins. Co. of New York, 979 N.E.2d 1143 (N.Y. 2012); Nationwide Mut. Ins.
Co. v. Irish, 857 N.E.2d 169 (Ohio 2006); Ass Kickin Ranch, LLC v. North Star Mut. Ins.
Co., 822 N.W.2d 724 (S.D. 2012); Gilbert Texas Const., L.P. v. Underwriters at Lloyd’s
London, 327 S.W.3d 118 (Tex. 2010); TravCo Ins. Co. v. Ward, 736 S.E.2d 321 (Va. 2012);
Mutual of Enumclaw Ins. Co. v. T & G Const., Inc., 199 P.3d 376 (Wash. 2008); CamdenClark Memorial Hosp. Ass’n v. St. Paul Fire and Marine Ins. Co., 682 S.E.2d 566 (W. Va.
2009); Day v. Allstate Indem. Co., 798 N.W.2d 199 (Wis. 2011).
In a case of actual controversy within its jurisdiction, except with respect to Federal taxes other
than actions brought under section 7428 of the Internal Revenue Code of 1986, a proceeding
under section 505 or 1146 of title 11, or in any civil action involving an antidumping or
countervailing duty proceeding regarding a class or kind of merchandise of a free trade area
country (as defined in section 516A(f)(10) of the Tariff Act of 1930), as determined by the
administering authority, any court of the United States, upon the filing of an appropriate pleading,
may declare the rights and other legal relations of any interested party seeking such declaration,
9
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While the Federal Declaratory Judgment Act provides the remedy in federal court, since its
inception, most states have adopted statutes governing declaratory judgment actions10. A
declaratory judgment action, whether filed in state or federal court is the proper remedy for
the determination of questions arising from the construction and operation of insurance
policies with regard to the rights and liabilities of the parties11.
Declaratory judgment actions often provide insurers and insureds alike with an
expeditious method to resolve their differences under an insurance policy.

Many

jurisdictions permit an injured plaintiff to bring a declaratory judgment action against the
tortfeasor’s insurance carrier to determine if there is coverage under an applicable insurance
policy prior to obtaining a judgment against the defendant in a personal injury action when
the defendant’s carrier has denied coverage12. Declaring it consistent with the purposes of
the Uniform Declaratory Judgment Act, the West Virginia Supreme Court of Appeals in
Christian v. Sizemore, 383 S.E.2d 810 (W. Va. 1989) permitted the plaintiff in a personal
injury action to amend her complaint to add a count for declaratory judgment against an
insurance carrier to determine its liability under the defendant’s insurance policy. In
rendering its opinion, the Court found that permitting an adjudication of the respective rights
and duties in the same proceeding as the underlying tort action enhances judicial economy by
whether or not further relief is or could be sought. Any such declaration shall have the force and
effect of a final judgment or decree and shall be reviewable as such. 28 U.S.C.A. § 2201(a). See
also, Rule 57 of the Federal Rules of Civil Procedure.
10
See Uniform Declaratory Judgment Act, W. Va. Code §55-13-1, et seq. and Rule 57 of the
West Virginia Rules of Civil Procedure.
11

H. A. Wood, Application of Declaratory Judgment Acts to Questions in Respect to
Insurance Policies, 142 A.L.R. 8 § 2 (1943); see also, Franklin v. Professional Risk
Management Services, Inc., 987 F. Supp. 68 (D. Mass. 1997) (Declaratory judgment action is
preferred manner of deciding dispute between insured and insurer over construction and
effect of terms of insurance contract.
12
See Atkinson v. Atkinson, 326 S.E.2d 206 (Ga. 1985); Reagor v. Travelers Ins. Co., 415
N.E.2d 512 (Ill. 1980); Baca v. New Mexico State Highway Dep't, 486 P.2d 625 (N. M.
1971). See generally 22A Am.Jur.2d Declaratory Judgments § 124 (1988).
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avoiding multiple lawsuits and separate proceedings in different courts13. Id. Moreover, the
Court noted that permitting the declaratory judgment action to be brought into the personal
injury action protects the plaintiff from an insured who does not have any independent assets
and is not concerned about insurance coverage14.
Regardless of whether the declaratory judgment action is joined with the personal
injury action or whether the actions are filed separately, another issue that needs to be
addressed is the timing of the declaratory judgment action. What comes first, the chicken or
the egg? Some courts have held that when the coverage question and the personal injury
action issues are separable, the coverage question should be decided first, as it may be
dispositive of the personal injury action15. To the contrary, other courts have held that early

13

Id.; see also Tocci Bldg. Corp. of New Jersey, Inc. v. Virginia Sur. Co., 750 F. Supp. 2d
316 (D. Mass. 2010) (excess insurer involvement in suit would be of significant assistance
where there was a reasonable likelihood that claims against insured general contractor would
exceed limits of its primary coverage, and thus insured’s action seeking declaratory
judgment that excess insurer had duty to defend and indemnify it in underlying litigation
brought against it by real estate developer was ripe for adjudication, where excess insurer’s
argument of non-coverage mirrored primary insurer’s argument of non-coverage); Utica
Mut. Ins. Co. v. Beers Chevrolet Co., 250 A.D. 348 (N. Y. 1937) (an insurer undertaking the
defense of a pending tort action against the insured could have determination of the question
of coverage, that is, whether insured had transferred ownership of the insured automobile
prior to an accident, in such pending action as well and as adequately as in a declaratory
action).
14
Id. citing Federal Kemper Ins. Co. v. Rauscher, 807 F.2d 345 (3d Cir.1986); HawkeyeSecurity Ins. Co. v. Schulte, 302 F.2d 174 (7th Cir.1962); see also, Tillman v. Great Am.
Indem. Co. of N.Y., 207 F. 2d 588 (7th Cir. 1953) (an insurance company cannot bring a
declaratory judgment action to determine whether automobile insurance policy covers an
accident and whether insurance company has duty to defend, since Wisconsin statute
permits injured party to sue insurer direct so that all issues may be determined in single
action. St.Wis.1951, §§ 85.93, 260.11).
15
Grain Dealers Mut. Ins. Co. v. Cady, 318 N.W.2d 247 (Minn.1982); American Home
Assurance Co. v. Employers Mut. of Warsaw, 64 A.D.2d 563, 406 N.Y.S.2d 826 (1978); see
also, Insurance Corp. of Ireland, Ltd. v. Board of Trustees of Southern Illinois University,
937 F.2d 331 (7th Cir. 1991) (under Illinois law, an insurance company wishing to dispute
coverage for defense of its insured against third-party action can immediately seek
declaratory judgment of noncoverage, provide defense for insured under reservation of
7

resolution of the insurance coverage issue through a declaratory judgment action is not
appropriate as resolution of the underlying suits would provide information necessary to the
declaratory judgment action16.

Who gets an invitation to the party? The Uniform

Declaratory Judgment Act provides that all persons who have or claim any interest which
would be affected by the declaration shall be made parties as a declaration shall not prejudice
the rights of persons not parties to the proceeding17. The same provision does not exist in the
Federal Declaratory Judgment Act and is left to the general rules of practice 18. Thus,

rights, or completely refuse to do either of the above at peril of being found in breach of its
duty to defend); Unigard Ins. Group v. Royal Globe Ins. Co., 594 P.2d 633 (Idaho 1979).
16
See United Nat. Ins. Co. v. Dunbar & Sullivan Dredging Co., 953 F.2d 334 (7th Cir. 1992)
(determination of duty to defend would depend upon the facts of each suit so coverage issue
could not be resolved in early declaratory judgment action); see also, Aetna Ins. Co v.
Transamerica Ins. Co., 262 F. Supp. 731 (E.D. Tenn. 1967) (actions for declaratory
judgment under federal Declaratory Judgment Act should not be entertained where rights of
several insurers are in issue until there has been judgment against insured.); Nautilus
Insurance Co. v. Vuk Builders, Inc., 406 F. Supp. 2d 899 (N.D. Ill. 2005) (declaratory
judgment action on duty to indemnify insured in underlying action was not ripe and thus, not
justiciable, where insured had not yet incurred any liability in any underlying case.); Aetna
Cas. & Sur. Co. v. PPG Industries, Inc., 554 F. Supp. 290 (D. Ariz. 1983) (declaratory
judgment action on issue of indemnity owed to insureds was premature when there was not
any assurance that plaintiffs would prevail on their claims); Lyons v. State Farm Fire and
Cas. Co., 811 N.E.2d 718 (App. Ct. 5th Dist. 2004), reh’g denied (June 25, 2004); 511 Main
St. Corp. v. Fireman’s Fund Ins. Companies, 91 A.D.2d 830 (4th dept. 1982) (Insurer
ultimate responsibility for indemnifying defendant may not be determined in advance of the
trial of the action).
17
H. A. Wood, Application of Declaratory Judgment Acts to Questions in Respect to
Insurance Policies, 142 A.L.R. 8 § 3(f) (1943); State Farm Mut. Auto. Ins. Co. v. Crane, 266
Cal. Rptr. 422 (3d Dist. 1990) (injured passenger was a proper party in a declaratory
judgment action brought by automobile insurer for determination as to whether the insurer
was liable for prejudgment interest, to raise any and all arguments bearing upon proper
interpretation of policy.); Citizens Property Ins. Corp. v. Ifergane, 114 So. 3d 190 (Fla. 3d
DCA 2012) (Joinder of original insured was not required, in insurer’s action for declaratory
judgment as to its obligations under wind-only dwelling policy, where original insured made
valid post-loss assignment of her entire right, title, interest, claim, and demand in and to
insured property to her former husband incident to divorce, and her absence from suit thus
did not subject insurer to threat of future litigation by potential claimant).
18
Id.; see Black Diamond Girl Scout Council, Inc. v. St. Paul Fire & Marine Ins. Co., 621 F.
Supp. 96 (S.D. W. Va. 1985) (parties to a tort action against the insured were not required to
8

consultation with the specific requirements in the state within which the declaratory
judgment action is to be filed is a must in order in order to avoid any procedural pitfalls.
B.

Attorneys Fees and Expenses as a Component Part

When discussing the filing of a declaratory judgment action with your client, it is
critical to advise the client not only as to the likelihood of success on the declaratory
judgment action, but also on any ramifications or pitfalls accompanying the filing of a
declaratory judgment action. Critical to the coverage analysis is the effect that a bad ruling
of a court may have on the carrier’s business. Is the coverage position sufficiently fact
driven in the case that a bad ruling can be distinguished in the future? Is the coverage issue
one from which the carrier can walk away or is it of such significance that the risk associated
with filing the declaratory judgment action can be overcome by the benefits.
In addition to the obvious risk of creating bad law, as well as the risk of amplifying a
bad faith claim, an additional risk associated with the filing of a declaratory judgment action
is the cost. Obviously, the carrier will have costs associated with the filing of a declaratory
judgment action. The questions that must be addressed with the carrier, however, is what is
the risk of having to pay the attorneys’ fees of the insured and under what standard will the
be joined as parties in a declaratory judgment action between an insured and insurer to
determine liability under umbrella excess liability policies since they were not parties to the
insurance contract, complete relief could be afforded in their absence and the insurer would
not be subject to substantial risk of multiple or inconsistent obligations.); ; Fed. Rules Civ.
Proc. Rule 24(a,b), 28 U.S.C.A., Eljer Mfg., Inc. v. Liberty Mut. Ins. Co., 773 F. Supp. 1102
(N.D. Ill. 1991) (Excess insurer was not entitled to intervene as plaintiff of right in insured
declaratory judgment action against primary insurer, as excess insurer interests were
adequately represented by existing parties; thus, excess insurer could only intervene
permissively subject to satisfying requirement of independent basis of jurisdiction.); Allstate
Ins. Co. v. Philip Leasing Co., 214 F. Supp. 273 (D.S.D. 1963) (an injured person is a proper
party to an action by an insurer for declaratory judgment to determine the coverage of the
policy but injured person is not a necessary party).
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payment of attorneys fees and expenses be determined?19
In this regard, one must once again look to the law of the land controlling the
declaratory judgment action. Some states have statutorily prescribed for the payment of
attorneys’ fees to the insured when the insured has prevailed against its carrier regarding the
insurance policy20. In other states, the recovery of attorneys’ fees by the insured is permitted
by case law, without any requirement other than success against the carrier21. Bad faith or
vexatious conduct on the part of the carrier is required in order to provide for the recovery of

Jane Massey Draper, B.C.L., Insured’s Right to Recover Attorneys’ Fees incurred in
Declaratory Judgment Action to Determine Existence of Coverage under Liability Policy, 87
A.L.R. 3d 429 § 2(a) (1978).
19

20

West’s Or. Rev. Stat. Ann. § 742.061; Continental Cas. Ins. Co. v. Zurich American Ins.,
402 Fed. Appx. 174 (9th Cir. 2010) (General contractor’s insurer was entitled to recover
attorney fees incurred in coverage action from self-insured scaffolding subcontractor, in
action for purposes of determining coverage for injuries sustained by subcontractor’s
employee.); West’s A.C.A. § 16-111-103(a); Hortica-Florists’ Mut. Ins. Co. v. Pittman
Nursery Corp., 729 F. 3d 846 (8th Cir. 2013) as corrected (Sept. 9, 2013) (applying Arkansas
law) (liability insurer was required to pay insured attorneys’ fees for defending insurer’s
declaratory judgment action to clarify insurer’s obligation to provide a defense to insured in
five lawsuits; insurer brought a declaratory judgment action, and, by declaring that insurer
was, in fact, obligated to defend insured in three of the five lawsuits, the district court
rendered judgment against an insurance company.); West’s F.S.A. § 627.428; U.S. v.
Pepper’s Steel & Alloys, Inc., 348 F.3d 964 (11th Cir. 2003) (applying Florida law)
(prevailing insureds were entitled to attorneys’ fees incurred in litigating issue of whether the
insureds and the insurer had reached a settlement agreement.).
21
McGirt v. Royal Ins. Co. of America, 399 F. Supp. 2d 655 (D. Md. 2005) (insured entitled
to the recovery of attorneys fees and expenses under Maryland law when the insured must
resort to litigation to enforce its carrier’s contractual duty to provide coverage.); Allstate Ins.
Co. v. Sabato, 882 A.2d 972 (N. J. App. Div. 2005) (successful insured is presumptively
entitled to attorneys fees and need not establish that the insurer acted in bad faith or
arbitrarily in declining a claim); Ledcor Industries (USA), Inc. v. Mutual of Enumclaw Ins.
Co., 206 P.3d 1255 (Wash. Ct. App. Div. 1 2009) (insured is entitled to recover attorney fees
if the insured is compelled to litigate an issue of coverage.); Preferred Risk Mut. Ins. Co. v.
Main, 295 F. Supp. 207 (W.D. Mo. 1968) (Insurers may bring federal declaratory judgment
actions to determine noncoverage under an insurance contract, but if action is unsuccessful
and causes insured to incur expenses which would not otherwise have been incurred, federal
court under equitable principles may declare insurer obligated to pay expenses of insured
which would not otherwise be incurred in successfully defending action.)
10

attorneys’ fees in some states22, while other states simply do not permit the recovery of
attorneys fees23. Of interest, the Supreme Court of Alaska Court in Alaska recently held that
it was not against public policy to direct the payment of attorneys’ fees to an automobile
insurance carrier that was required to file a declaratory judgment action against its insureds,
who precipitated protracted litigation. Williams v. GEICO Cas. Co., 301 P. 3d 1220 (Alaska
2013). The recent carrier victory in Alaska notwithstanding, payment of attorneys’ fees to an
insured remains a constant factor that must be analyzed when conducting the risk/benefit
analysis of the filing of a declaratory judgment action.
C.

Knowing the Court

Another practical aspect of the effective handling of a coverage case is to gather
information as to the particular philosophy and practices of the sitting judge who will decide
the coverage issue. Generally, the determination of proper coverage of an insurance contract
when the facts are not in dispute is a question of law.@ Tennant v. Smallwood, 568 S.E.2d 10
(W. Va. 2002). How many of us have heard, “you are nothing but a high priced apologist for
the insurance industry” or “I just don’t rule in favor of insurance companies”? A carrier
should be told of the blatant tendencies of a judge if those tendencies are known to exist.
Having to litigate a coverage issue in front of Court with a known dislike for the industry
22

United Fire & Cas. Co. v. Shelly Funeral Home, Inc., 642 N.W. 2d 648 (Iowa 2002)
(insured’s request for attorneys fees denied in absence of evidence that the insured acted in
bad faith or was stubbornly litigious.).
23
Prime Ins. Syndicate, Inc. v. B.J. Handley Trucking, Inc., 363 F. 3d 1089 (11th Cir. 2004)
(under Alabama law, absent a contractual provision to the contrary, an insured may not
recover its attorney fees from the insurer if the fees were incurred in a declaratory judgment
action to determine coverage under a liability policy.); Liberty Mut. Ins. Co. v. OSI
Industries, Inc., 831 N.E.2d 192 (Ind. Ct. App. 2005 (insureds were not entitled to attorney
fees in declaratory judgment action against liability insurer, since the American Rule
prohibited attorney fees in the absence of a statute or some agreement or stipulation
authorizing them.).
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does not weigh in favor of taking on a coverage dispute. On the other hand, there are just
some issues that a carrier cannot walk away from.
When faced with the non-walk away position, the answers to certain questions can
assist with evaluating how the carrier should proceed. Is this judge known to read the briefs
prior to argument? Has the judge issued prior rulings on the topic? Does the judge have any
background in insurance? Do the judge’s clerks have any background in insurance? Does
the Court have the appropriate judicial acumen to handle a complex coverage issue, or any
coverage issue for that matter? Each of these questions can be answered through diligent
investigation and networking.
What is the law of the land in the state where the action is pending? How is the
deciding judge viewed by the appellate court? Is this a case of first impression that will
require the input of the appellate court? Is the judge known to fast track declaratory
judgment actions or is the judge known for delaying rulings in order to effectuate settlement
of the underlying claim? The answers to these questions bring about the next round of
questions, such as, is there an opportunity to have the declaratory judgment action brought in
another forum, i.e, federal court, a different venue, etc. Forum shopping is a legitimate
practice in coverage litigation based upon the vast disparity of sitting judge’s knowledge in
insurance matters, as well as procedure24. All of the information gathered about the Court

24

28 U.S.C.A. § 2201(a). Wells Cargo, Inc., v. Transport Ins. Co., 676 F. Supp. 2d 1114 (D.
Idaho 2009) (discouraging litigants from forum shopping did not weigh in favor of declining
jurisdiction, where selection of Idaho was not improper effort to select favorable forum
because Idaho was location of mining activity which gave rise to underlying action, and
insured risk and underlying environmental cleanup were also located in Idaho.); NGM Ins.
Co. v. Evans, 642 F. Supp. 2d 511 (W.D. N.C. 2009) (Insurer did not engage in procedural
fencing by bringing declaratory judgment action in federal court seeking declaration that
business owner’s liability policy did not apply to underlying state-court wrongful death
action against insured and thus absence of procedural fencing weighed in favor of exercising
12

should then be presented to the client for consideration in moving further with a declaratory
judgment action. Keep in mind, however, that no matter how well you prepare yourself and
your client for the Court’s ruling, sometimes things just do not go as planned. Expect the
unexpected.
D.

Addressing Client Expectations

As noted above, even a sophisticated client can get tunnel vision about a case or an
aspect of insurance coverage. At the same time, even the most prepared or experienced
attorney can be faced with unanticipated obstacles. The key to managing these issues is to
address client expectations head on. Candor is the essence of good representation.
Unrealistic expectations of a client should be defused diplomatically, but unequivocally at
the earliest opportunity. As the attorney, you are the gatekeeper whose job it is to prevent
the client from making mistakes that lead not only to a bad faith case, but to bad law.
Preparation and candor aside, there is no way to prepare a client for the receipt of a
crazy or out of the ordinary coverage decision. Addressing the client’s concerns after receipt
of such a decision becomes more critical. Thinking outside the box and exploring all
available options to downplay the decision are noteworthy. For example, upon receipt of an
out of the ordinary coverage decision, a carrier may be able to remedy the issue in the future
by simply defining certain

terms within the insurance policy. While such a remedy will

jurisdiction over the declaratory judgment action, even if insurer had a strong preference for
federal court; complaint in declaratory judgment action was filed two months following
insurer’s notification of underlying action and only three months after underlying action
commenced.); Scottsdale Ins. Co. v. Flowers, 513 F. 3d 546 (6th Cir. 2008) (”Procedural
fencing” or “race for res judicata” factor weighed in favor of federal district court’s
exercising jurisdiction in liability insurer’s action seeking declaratory judgment of no duty to
indemnify insured therapist against patient’s state-court emotional distress claim against
insureds; there was no evidence that insurer’s suit, which followed patient’s action by three
years, had been motivated by procedural fencing, and issue of insurance coverage for
therapist was not before state court since insurer was not party there.).
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not assist with the current coverage issue, it will help to negate any future problems created
by the decision. Another avenue is to explore clarification of the policy language through the
incorporation of additional terms or through an endorsement. Recently, in West Virginia, a
domestic carrier was required to create an endorsement relating to coverage for damages
arising out of drug related activities. While such an action may not be ideal, carriers often
have other remedies available to them to help offset the incorrect ruling of a trial court.
E.

Avoiding Bad Faith

How to avoid bad faith is a multi-billion dollar question. Candidly, no matter how
prepared, proactive, polite or proper the actions taken by an insurance company are, there is
no cure all prevention to being sued for bad faith. In the context of coverage litigation, there
are certain steps that a carrier can take to attempt to avoid an assertion of bad faith by an
insured. It should go without saying that a carrier should have a good faith basis before
engaging in a coverage dispute with its insured25. Detailed file notes are important to
establish this basis. Moreover, the legal premise behind the coverage issue should be well
founded in law. It should not be based upon mere conjecture or the fact that a Court in
another state with facts not so related ruled in favor of the carrier.
Obtain a coverage opinion from an experienced, trusted coverage attorney. In so
doing, provide the coverage counsel with all applicable policy forms, endorsements as well
as the facts known at the current time. If necessary, have an attorney from the jurisdiction
consult on the coverage opinion.
25

LMA North America, Inc. v. National Union Fire Ins. Co. of Pittsburgh, Pa, 924 F. Supp.
2d 1188 (S.D. Cal. 2013) (key to a bad faith claim against an insurer under California law is
whether or not the insurer’s denial of coverage was reasonable.); Century Indem. Co. v.
Aero-Motive Co., 318 F. Supp. 3d 530 (W.D. Mich. 2003) (no bad faith where the court
determined that the claim was reasonably in dispute.)/
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IV.

Conclusion
While we can’t prevent the aberrant coverage decision, evaluating the facts and

the law and considering the venue that will likely result in the best decision can certainly
minimize and unexpected and unfavorable decision. Considering how a particular judge
or court has ruled on similar issues previously and considering whether your facts are
such that they could lead to bad law, as well as the availability of attorney’s fees to the
insured can certainly assist in determining whether and where you wish to commence a
declaratory judgment action.
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The Litigation Horizon of Transportation
The highway system that was implemented in the 1950’s is now failing to meet the increased
demand presented by population growth. Limited public funding for the highway system and for
the public authorities who are responsible for implementing and enforcing rules and regulations
is compounding the problem.
“Tort reform" has significantly diminished the volume of medical malpractice and product
liability cases that are being filed. Sophisticated attorneys who have significant experience
battling health care providers and designers and manufacturers are now prosecuting cases against
the trucking industry - an industry where drivers are no longer considered the Knights of the
Highway.
The plaintiffs' bar is using the Reptile Theory or The Golden Rule to elicit larger awards from
jurors in our conspiracy minded society. Having been successful and having seen success in the
form of large awards, these attorneys are willing and able to spend a tremendous amount of
money in the prosecution of cases against carriers who often have only a million dollar limit with
an excess carrier often having the “real money” that is their goal.
Some of the tactics that are being employed by the plaintiffs' bar in trucking litigation are as
follows:
Plan, prepare, and develop a spoliation claim. Issuance of the preservation letter is the wellknown and obvious start. A relentless pursuit of evidence and arguments in support of a
spoliation claim is the next step.
Originals of all documents or copies of originals must be produced. Color copied photographs
on film paper are not adequate because the JPEG provides opportunity uses such as
magnification of a particular detail and time and date stamp information.
Acquire your work product through the exception - "that it has substantial need for the materials
to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by
other means." See Rule 26, Federal Rules of Civil Procedure. The plaintiffs' bar will seek
documents and things generated during a limited period of time (such as 72 hours) immediately
following the accident. Often times, an adjuster or field investigator is dispatched and on scene
at the instruction of the carrier. Financial interests and the desire to help and be involved
influence the individual to do as much work as possible. So without tight control and prompt
instruction from you, witness statements may be taken, photographs that you do not want may be
taken, comments and conclusions may be written, incident reports may be prepared, .... The
information that is gathered and the writings and the recordings that are generated during such a
limited period of time immediately following an accident could not be obtained by plaintiff's
counsel because of injury to the plaintiff or ignorance on the part of the plaintiff to the need for
immediate representation or inability to immediately retain counsel due to lack of connections.
The evidence acquired during that limited time period may be the best evidence pertaining to
liability and damages. Skid marks fade. Hot and cold shock evidence is fragile and could have
{03092641.DOC}
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been altered in transit. Witness statements may be affected by how they were questioned. You
or your agent may have affected the witness's recall and story through suggestion or otherwise,
so production of the interview may be required.
Effectively obtain work product through demand for a privilege log that is sufficiently detailed to
reveal a consulting expert and what the expert did. Then use the Rule 26 exception noted above
to try to obtain the information.
Use of a computer forensics expert to analyze your carrier’s information technology system.
Their hope is that in producing all documents related to your client's involvement and
investigation into the accident your client may not have copied all of the "back pages" of data
and information that are stored in the computer. And if the system does not automatically time
and date stamp an entry and identify the input user, then the argument is that your client elected
to not have or use such an internal safe guard to ensure accurate reporting and investigation. By
not using such available safe guards, your client planned and facilitated information alteration.
And if the system does not back up all changes, then your client destroyed information
concerning alterations or changes to reports. The technology to back up any such information
and to automatically time and date and user stamp all such changes is available and not used by
most because of expense concerns associated with storage and tracking of so much data. But
that cost argument is the argument that they want you to make so that your client's profitability is
made relevant.
Keep your vehicle out of service as long as possible. In Lexington Insurance Co. v. Tubbs, 2009
WL 1586862 (W.D. Tenn.)), the United Stated District Court for the Western District of
Tennessee held that the “Plaintiff had a duty to preserve the evidence for … inspection at all
times during the litigation and at any time when it was reasonable to anticipate litigation, not just
for some reasonable period of time ….” Such rulings are being used to extend the out of service
time of the vehicle which costs your client money every day. Such accumulating costs equate to
pressure upon your client to accede to the demands of the plaintiff as to the typical order of
discovery. For instance, consider the case of a traumatically brain injured plaintiff who will
require months to years of recovery before reaching maximum medical improvement. You
would prefer to wait to depose the plaintiff until the plaintiff has achieved maximum medical
improvement. Plaintiff’s counsel may well argue that the vehicle should not be repaired until the
driver and the Director of Risk Management or Safety and perhaps the Maintenance Manager are
deposed because counsel needs to know what they will say about tractor or trailer performance
and inspection history to know whether any mechanism or feature of the vehicle had an effect
upon the accident. Taking the deposition of key defense witnesses before the plaintiffs are
deposed provides a tactical advantage.
Obtain a scheduling order that requires disclosure of expert witnesses on the same day for both
sides. The argument that is being made is that the traditional disclosure of the plaintiff's experts
followed by the disclosures of the defendant's experts only delays discovery and makes litigation
more costly to a plaintiff with limited funds because the defense will depose an expert upon
disclosure and then require deposition again regarding amendments that necessarily follow in
light of disclosures from the defense.
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Use the FMCSA to attack your client's policies and procedures and the enforcement of the same.
According to Part 385 of the Federal Motor Carrier Safety Regulations, a carrier must have in
place and functioning adequate safety management controls to meet the safety fitness standard
prescribed in Section 385.5. Safety management controls are adequate if they are appropriate for
the size and type of operation of the particular motor carrier.
Though no longer explicitly required, preventability analysis and accident countermeasure
analysis are important to determining whether the carrier's safety measures are adequately
functioning. So the plaintiff's attorney retains an "FMCSA expert" who evaluates the carrier and
the driver on a one-sided basis and issues a litany of measures that could have been taken and of
things not done which illustrates a lack of commitment to safety and a failure in the training and
instruction that was done - supplemented with references to the deposition of a driver who could
not well answer all of the questions posed relating to the nuances of the regulations, the Smith
System, or other defensive driving programs.
Use the "higher standard of care" argument associated with the relationship between the size of
tractor trailers (mass) and velocity and the capacity for destruction related to momentum. The
driver and the company representative are questioned about the capacity for destruction related
to an 80,000 pound vehicle that is traveling 65 miles per hour. The questions paint the driver as
a professional who should be acting as a professional and who understands the higher level of
skill and knowledge and performance required by the FMCSA to avoid the destruction that is
foreseeable and should be expected when such higher standards are not achieved.
Attack log book audit procedures. Analyze the number of auditors in light of the number of
drivers and attempt to show a lack of oversight and training and discipline with an associated
lack of commitment to safety.
The carrier failed to preserve evidence related to Qualcomm tracking, and so a charge of
spoliation is appropriate. Many carriers will track position information at increments that are
greater than every second - perhaps every 6 or every 15 seconds. Such a carrier who failed to
retain tracking data every second when such tracking is available is not sufficiently committed to
evaluating driver speed. And by not retaining information specific to speed during the crucial
seconds leading up to the accident the carrier destroyed evidence.
The carrier is concerned with profit and not safety as demonstrated by the failure of the carrier to
use ECM data in furtherance of safety. Has the carrier not used the ECM to govern speed, to
determine the percentage of time driving at "excessive speed", to evaluate the number of hard
brake events...? Has the carrier not used the ECM as a tool for driver characteristic monitoring,
for instruction, and for discipline?
Attack the carrier's safety program by questioning the rules and safety instruction not
remembered by driver. If the program had been effective, the instruction adequate, the training
sufficient, the driver should have known the carrier's policies and rules.
Attack hands free cell phone usage policies even though the same are not illegal. Through a
human factors expert in conjunction with an FMCSA expert, argue that the hands free cell phone
{03092641.DOC}
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usage by the driver deprived the driver of the requisite attention that was needed for the driver to
have avoided the accident. They argue that the usage of a cell phone in a heavy cognitive load
environment associated with the operation of an 80,000 pound vehicle at speeds up to 65 and 70
miles per hour served as a distraction that should have been avoided.
Use mediation to set the stage for the higher expectations. The early mediation is used to
establish a higher range of expectation as to resolution and to posture with little to no expectation
or hope of settlement at the time.
Monitor the psychological or psychiatric evaluation to ruin the results. The argument is made
that the evaluation is the defendant's "second bite of the apple". The plaintiff's attorney argues
for a monitor to be present during such an evaluation or at least a videotaped or electronically
recorded evaluation. The argument is that the examiner is essentially the agent of the attorney
and will be used to essentially re-cross examine the plaintiff about the accident. Also how the
questions are asked and how the plaintiff responds concern phrasing and reporting issues that
require such safeguards. The prevailing scientific literature concludes that even electronic
recording can influence the examination and distort test results that are to be compared to
normative data where such recording did not take place. So if the plaintiff's attorney achieves
such a seemingly benign safeguard as electronic recording, the results of the tests become
suspect. The examination has been effectively defeated.
The author of this document does not in any way condone or support the arguments and
strategies stated herein. This article is a recounting of arguments and strategies that are being
employed by some in the plaintiffs’ bar.
1997194_1/777778-6
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Alternative Fee Arrangements – What Works? What’s Happening?
“To fight fear, act. To increase fear – wait, put off, postpone.”
- David Joseph Schwartz
Why do lawyers fear Alternative Fee Arrangements? Why are they frightened by the
idea of moving away from the billable hour to different fee structures that could benefit
them, and more importantly, their clients? The move to alternative fee arrangements and
the death of the billable hour has been predicted for many years yet most lawyers continue
to work under a traditional hourly rate structure and prefer that method of billing. In fact,
most lawyers can add, subtract, divide and multiply in six minute increments faster than
they can do any other mathematical computation. For some reason, lawyers view a move
away from a billable hour to an alternative fee arrangement as something that will never
work and as something that will cause great harm to them and to their firms. This fear
exists despite the fact that clients and in-house counsel want their lawyers to change their
fee structures. Thus, lawyers have waited and postponed the inevitable instead of acting
and this delay has increased the level of fear they experience. Lawyers are in the service
industry, yet they seemingly are ignoring the wants of their customers (clients), at least in
the way they bill clients.
Is the Billable Hour Flawed?
In his article in the American Bar Association Journal, Michael Roster Co-Chair of
the Association of Corporate Counsel’s Value Challenge, opined that it was “Time to Blow
up the Billable Hour Formula.”1 He wrote Hours are performing two diametrically opposed functions. First they are
being used as a unit of production where we can budget how many hours are
1

American Bar Association Journal, November 28, 2012; The New Normal, Time to Blow Up the Billable Hour
Formula by Michael Roster.
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needed for tasks and then see if there aren’t ways to improve efficiency. But
that means – as we do in manufacturing and everywhere else – looking at
ways to reduce the number of hours for a task and ways to reduce the cost of
those hours (that is, the internal cost of production).
Yet law firms simultaneously have made hours the basis of profitability, which
means benefitting from more hours being applied to a task and continual
increases in hourly rates.
You can’t have the same unit (hours) functioning simultaneously for these
two opposing purposes. The problem has always been with us but has come
to the forefront as clients and firms increasingly use fixed fees and other
alternative arrangements which means it’s time to blow up the formula.2
For many decades, law firms have been analyzing firm profitability using a
combination of profits per partner, margin, hourly rates, utilization and leverage. These
metrics place constant pressure on rate increases, on hours billed instead of efficiency and
they cause disruption in firm ranks because partnership decisions are often impacted by
profitability (keeping more people out of partnership improves leverage). By utilizing the
billable hour system, firms often forget that reducing hours and achieving more efficient
results for clients will improve client relationships and help stabilize law firms.
Mr. Roster believes that firms should move away from selling hours but instead sell
their expertise and skill.3 “Hours are a unit of production and as with manufacturing, it
should be everyone’s goal to reduce that cost of production while improving quality,
outcomes and yes, profitability.”4 He comments that billable hours can lead to “a churning
of work, incentives to maximize hours, incentives to increase hourly rate…”. This is
contrary to the wants and needs of clients and why he concludes the billable hour is
flawed.5
Like the Twinkie, Alternative Fee Arrangements Are Here To Stay?
2
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The reality is that alternative fee arrangements are here and they are here to stay.6
The question is how long will it take most lawyers, most firms and most clients to get on
board. While hourly arrangements certainly work and should continue if that is the desire of
clients, alternative arrangements often benefit all involved. Alternative fee arrangements
help develop and maintain client relationships. In-house counsel and clients who demand
greater predictability in legal costs must work closely with outside counsel to make this
work. This collaborative effort enhances client relationships and improves trust in the
relationship. Authentic relationships are developed and that authenticity is the cornerstone
of long term lawyer client partnerships.
Companies like Office Depot, Chrysler Group and PPG Industries have successfully
implemented and utilized fixed fee and other alternative fee arrangements for many years.
For over a decade prior to its bankruptcy, Chrysler Corporation (then DaimlerChrysler
Corporation and ultimately Chrysler LLC) utilized a fixed fee arrangement with its outside
counsel for product liability litigation. The system established by Chrysler fostered trust and
built authentic relationships between outside counsel and other outside counsel as well as
between outside counsel and in-house attorneys. Outside counsel essentially became an
extension of the in-house legal team who were located in different geographical regions.
Outside counsel became more efficient at rendering legal services and that efficiency
helped improve the profitability of the fixed fee. This efficiency and predictability also
helped in-house counsel and the business client they served.

As efficiency improved,

Chrysler reduced legal expenses and those expenses became predictable. Their counsel
better understood Chrysler’s business, Chrysler’s products and Chrysler’s people. And,

6

Report to Legal Management, January 2010; Alternative Fee Arrangements: The Time Has Finally Come by Thomas
S. Clay and Daniel J. Dilucchio.
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firms were still able to profit from the relationship. It was a win-win for all involved. Office
Depot has alternative fee arrangements for approximately 60% of its legal work because it
has experienced many of these same benefits.
The Reality
Alternative fee arrangements are widely used across varying practice areas.
Lawyers need to embrace these arrangements instead of fearing them. As Jayne Durden
wrote in her 2013 article for Inside Counsel, “AFAs enable law firms and service providers
to move away from a relationship that is based entirely on hours spent towards a fee
structure focused on rewarding the value brought to the client”.7

Alternative fee

arrangements can allow for more efficient and effective representation. They help develop
greater trust between clients and lawyers. Ever since the economic downturn in 2008,
companies, businesses and individuals are more mindful of expenses. Lawyers must
continue to service clients in the ways those clients want to be served. If clients prefer an
hourly rate structure, lawyers should provide that to them but if clients want an alternative
arrangement that enhances the value of the services for them, lawyers should give that to
them as well. Failing to be nimble in this area will cause clients to simply look at other
options. Embrace alternative fee arrangements. Do not fear them.

7

Inside Counsel, September 11, 2013: Making Alternative Fee Arrangements Work by Jayne Durden

5
5116642v1

DARROW’S TACTICS IN THE MODERN TRIAL

FDCC Winter Meeting
Marriott Beach Resort
Marco Island, Florida
March 2-8, 2014
Presented by:
The Honorable Sanford Brooks
Judicial Arbiter Group, Inc.
Clark R. Hudson,
Neil, Dymott, Frank, McFall & Trexler APLC
Phil Richards
Richards & Connor
Paper by:
Phil Richards
Richards & Connor

DARROW’S TACTICS IN THE MODERN TRIAL
Legend has it that Clarence Darrow, during the course of a trial, distracted the jury
from his opponent’s closing argument with the ash of his cigar. Having previously
hidden a wire in the cigar, he smoked it throughout the argument. He held the cigar
where it was plainly visible to the jury and, as the ash became longer, the jury focused
more on the length of the ash, waiting for it to fall, and less on the argument of his
opposing counsel. Thus, Darrow defeated any damaging impact which the argument
would otherwise have offered.1
A more recent example of such tactics is one described by Melvin Belli involving
a case in which his client had suffered a leg amputation:
. . . I came to court with more than a silver-tongued argument. I brought an
exhibit. Along with my briefcase and my law books, I carried an L-shaped
package wrapped in cheap yellow paper and tied with soft white string.
The judge and the opposing attorney, John Moran, stared at it and
wondered where they had seen that sort of paper before. It was butcher’s
paper.
Moran and the judge knew I was capable of doing almost anything in court.
. . They continued to look at this package with more than ordinary curiosity.
I didn’t open it, but I did have occasion to move it from place to place on
the top of the counsel table. On the second day of trial, I brought the
package into court once more and ignored it. On the third day, I knew that
the package was drawing more attention. . .
[In closing argument] I took my time. I plucked at the knots in the string. .
. then slowly peeled off the butcher paper, crumpled it, and let it fall to the
floor. Underneath, another layer of the same paper. I took a half-minute to
loosen that. When I had milked the moment for all it was worth, I turned to
the jury and with a sudden, almost violent move, I held what I had aloft.
The author’s research indicates that it is questionable whether this event actually
occurred. However, it is certainly one which has become identified with Darrow’s trial
tactics.

1

2

The defense attorney started to cry out his objection, then fell silent. I was
holding up [his client’s] artificial limb, with all its lacings, glistening metal
joints, suction cups, and new plastic shaft.2
Perhaps the most telling aspect of this self-aggrandizing account by Belli is his statement
that the judge and opposing counsel knew that he “was capable of doing almost anything
in court.” Yet it seems odd that neither counsel nor the court is noted to have questioned
the presence of this unidentified object on Belli’s counsel table, when it clearly posed a
distraction and was put there for precisely that purpose.3
While it is difficult to imagine that many courts would permit such tactics today,
even if such conduct were allowed it must be asked whether juries would respond
favorably. Of foremost concern, a stunt similar to that purportedly used by Darrow
would cause tremendous damage to the credibility of the lawyer using it, if the fact that it
was a stunt was exposed. In the courtroom, it seems axiomatic that the advocate’s
credibility in the eyes of the jury is a trial lawyer’s greatest asset. Were a lawyer exposed
as having intentionally acted to distract the jury from evidence or argument, it would be

J. McElhaney, Trial Notebook (Fourth Edition) at pgs. 595-596 (American Bar
Association, 2006; quoting Belli, M. (with R. Kaiser), Melvin Belli: My Life on Trial at
pgs. 107-8 (Morrow, 1976).
2

Although the story is told from Belli’s perspective, it is difficult to believe that neither
counsel nor the court made a record of the presence of this object or questioned why it
remained on his counsel table throughout the trial. Even prior to the adoption of the
Federal Rules of Evidence by order of the United States Supreme Court in 1972, which
began the trend to codify and modernize evidentiary rules in the state courts as well, it
would seem that some record would be made of an unadmitted object on counsel’s table
which was distracting the jury and court from the trial proceedings. Of course, in any
circumstance where such conduct occurs, a record must be made in order to preserve the
issue for appeal. See, for instance, Federal Rule of Evidence 103.
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devastating to that perception. It is not difficult to imagine the argument of the opponent
that the offending lawyer was so concerned with the impact of the opposing party’s case
and so unable to respond to it, that he was forced to resort to deception of the jury in his
efforts to overcome its compelling impact.
Similarly, the damage done to the lawyer’s credibility in the eyes of the trial judge
would be virtually impossible to overcome. As the old saying aptly goes, “a good
reputation takes a lifetime to earn and a moment to lose.” In no circumstance can this be
more true than for a trial lawyer, who must be ever vigilant to maintain a reputation of
honesty and integrity in all dealings with the court. To prevail, even in a single case,
through practices viewed by the court as deceptive would unquestionably tarnish the
court’s perception of the credibility and integrity of the advocate, and thus impair the
ability of that lawyer to adequately represent the interests of future clients before that
court. Moreover, it is certainly no secret that judges talk among themselves about the
lawyers who appear before them, and are far more likely to talk about those whose
conduct was questionable than those who advocated well and honorably.
Finally, it seems unlikely that such theatrics would have a positive effect on
jurors’ perception of the advocate’s case even if the conduct was permitted by the court
and avoided castigation by the opposing counsel. Lawyers are often perceived as mere
actors by jurors in any event, with little emotional or intellectual stake in their client’s
case. Diminishing the dignity of a trial by conduct designed to distract the jury from the
opponent’s evidence or argument could do nothing but reinforce these perceptions.

4

It is submitted that the goal of the advocate should be to build credibility in the
eyes of the court and jury through fair and reasoned presentation of the case, with the
recognition that the jury’s perception of the character of the advocate is, at least to some
significant extent, perceived as a reflection of the character of the advocate’s client. Just
as a lawyer should never do anything designed to damage the jury’s perception of the
client’s credibility, the lawyer should never do anything which might impair the lawyer’s
credibility in the perception of the jury. After all, how can the lawyer persuade the jury
of the merits of the client’s cause if the jury does not perceive the lawyer to be credible.
For this reason, compliance with Rule 3.5 of the American Bar Association’s
Model Rules of Professional Conduct, which provides that a lawyer shall not “engage in
conduct intended to disrupt a tribunal,”4 should be read to preclude not only openly
disruptive behavior but also that which is designed to distract the court or jury from its
function of giving their attention to the evidence and arguments on the evidence.
Similarly, while the aspirational Code of Pretrial and Trial Conduct of the American
College of Trial Lawyers counsels that, “A lawyer has the professional obligation to
represent every client courageously, vigorously, diligently and with all the skill and
knowledge the lawyer possesses,” it also notes that, “The conduct of a lawyer before the

American Bar Association website, Model Rules of Professional Conduct,
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules
_of_professional_conduct/rule_3_5_impartiality_decorum_of_the_tribunal.html
(accessed 1/24/14).
4
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court and with other lawyers should at all times be characterized by civility.”5 Such
civility is not only good manners, it is good tactics.
This is not to suggest that a lawyer’s advocacy should not be zealous, but that it
must be tempered with a high regard for the dignity and seriousness of the proceeding.
Injecting disruptive or distracting conduct into a judicial proceeding risks inviting error,
the wrath of the judge, and a loss of integrity in the eyes of the jury, all for the
questionable benefit of what may be, at best, a minor tactical advantage. And it is just
not good lawyering. As McElhaney has noted:
Winners understand that they are part of a profession that imposes rules and
draws lines. They also know that there are times to question those rules
and attack those lines. And when they do, winners have the sense to
challenge the rules openly and deliberately instead of concealing what they
are doing.6
While in the time of Darrow such conduct may have been considered fervent advocacy,
today it is submitted that it would be viewed with disdain by judges and jurors alike.

Phil R. Richards
Richards & Connor
Tulsa, Oklahoma

American College of Trial Lawyers website, Code of Pretrial and Trial Conduct at page
11,
http://www.actl.com/AM/Template.cfm?Section=All_Publications&Template=/CM/Cont
entDisplay.cfm&ContentID=4380 (accessed 1/24/14).
5
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J. McElhaney, Trial Notebook, supra, at pg. 6.
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ETHICAL CONSIDERATIONS FOR THE MODERN DAY DARROW
By: Sezen Z. Oygar and Clark R. Hudson

For most attorneys, Clarence Darrow is an icon. He is a man that was larger than life;
almost a myth. As a defense lawyer, he was equal parts advocate and equal parts educator.
Sometimes even preaching the misgivings of his society, all while defending the liberties of
his client. He certainly was a very effective advocate. As laws and rules of professional
conduct have progressed, it begs the question: Would Darrow’s style pass muster under
today’s ethical guidelines?
Sympathies, Relevance, Personal Knowledge and Personal Opinion
as to the Justness of a Cause
In today’s legal arena, it is improper for attorneys to allude to their personal
knowledge of disputed facts and state personal opinion as to the justness of a cause in their
arguments to the jury. Arguing irrelevant facts to garner sympathy is also prohibited. Rule
3.4 of the Model Rules of Professional Conduct, Fairness to Opposing Party and Counsel,
prohibits a lawyer from:
Alluding to any matter that the lawyer does not reasonably believe is relevant or
that will not be supported by admissible evidence; asserting personal knowledge
of facts in issue, except when testifying as a witness; or stating a personal opinion
as to the justness of a cause, the credibility of a witness, the culpability of a civil
litigant, or the guilt or innocence of an accused.
Many states have enacted similar rules of conduct regulating lawyers’ arguments during
trial. 1
For example, the closing arguments in the Haywood Trial, taken from A One-Man
Play by David W. Rintels shows Darrow walking a very fine line between rhetoric, and
1

See also California Rules of Professional Conduct 5-200(E); Minnesota Rules of Professional Conduct,
Rule 3.4(e).

2

personal knowledge. He bull dozed through the rules against personal opinion as to the
justness of a cause and relevance.
I do not mean to suggest the workingman has always been right. I know he is
sometimes wrong; I know he is sometimes cruel and sometimes corrupt; I know
he is often unreasonable and unjust.
But to hang Bill Haywood, or any man, on the testimony of Harry Orchard!
Harry Orchard! This self confessed perjurer who robbed miners of their ore; who
shot and killed a
drunken man in a dark street; who tried to murder the
Governor of Colorado; a man who, by his own admission, blew up a railroad
station, killing thirty men. This is the man on whose testimony you’re asked to
hang Bill Haywood. …
But, gentlemen, it is not for Bill Haywood alone that I speak.
I speak for the poor, for the weak, for the weary, for that long line of men who in
darkness and despair have borne the labors of the human race. Their eyes are
upon you twelve men of Idaho tonight. If you kill Haywood, your act will be
applauded by many. In the railroad offices of our great cities…among the
spiders of Wall Street…in every bank in the world, where men hate Haywood
because he fights against the system on which the favored live and grow rich and
fat...2
Clarence Darrow masterfully walked the line of the aforementioned rules. When
representing Bill Haywood, a union worker charged with conspiring to murder the Governor
of Idaho, Darrow blurred the lines of what would be acceptable oration today. Was he
throwing in his personal experiences and knowledge of the working man, or simply
providing a rhetorical statement?
While Darrow’s arguments walked the line between rhetoric and knowledge, they
crossed the line with respect to personal opinion as to the justness of a cause. Clarence
Darrow consistently made his cases about larger political and social issues, rather than the
immediate facts of his case. For Darrow there was always a lesson within a lesson. For
2

Rintels, David. A One-Man Play, New York: Doubleday, 1975. See Act One, page 32 to 34.
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example, in Haywood’s case, he turned a murder trial into one about social structure, the rich
versus the poor. It was clear which side of the social spectrum Darrow supported and who
he wanted the jury to feel sympathy towards—the poor, the weak, the weary—his client.
While effective for Darrow, attempts to appeal to the prejudice, passions or sympathy
of a jury are misconduct today.3 Darrow made the working man sympathetic, in stark
contrast to the “cruel bankers” of the world. By doing so Darrow appealed to the jury’s
emotion in order to elicit sympathy for his client and bias against the state, Harry Orchard
and let’s face it, conformists. His arguments that centered on wealth and poverty were not
directly relevant to the underlying case, but carried with them an emotional pull. In today’s
court room such arguments would not be a proper argument. Unless of course, the financial
condition of the party was at issue.4
While moving and progressive, Darrow’s summation of the working man whose
demise would be applauded by society’s conforming elite was not necessarily relevant to the
charges against his client. Today, Darrow’s statements could be construed as manipulating
the jury’s assessment of the evidence by taking into account the lawyer’s personal beliefs,
and would run the risk of distracting the jury from their function as a fact finder.5
The Golden Rule
The Golden Rule argument is one in which the jury is implored to put themselves in
the place of the victim.6 It urges a jury to deal with the attorney’s client as they would wish
to be dealt with if they were in the client’s shoes. The argument asks the jurors to become

3

See Ston e v. Foster (1980) 106 Cal.App.3d 334, 355
See Hoffman v. Brandt (1966) 65 Cal. 2d 549, 553
5
See Harris v. United States (1968) 402 F.2d 656,658-659
6
See James v. State (2010) 372 S.W.3d 800
4

4

advocates for the victim or party, essentially placing them in a position which would have
disqualified them in voir dire.7
In A One-Man Play, Darrow’s closing arguments often fall into today’s Golden Rule,
asking the jury to put themselves in a party’s shoes. Darrow, who had zealously advocated
for his clients in a prior case was rewarded by the State with a charge of jury tampering. The
lawyer soon became the client; although Darrow did not sit idle during his own trial and
effectively tried his own case along with co-counsel:
Gentlemen, don’t ever think that your own life or liberty is safe; that your own
family is secure; don’t ever think any human being is safe when, under evidence
like this, I, with some influence and some respect, am brought here and placed in
the shadow of the penitentiary.8
Darrow came to his own defense and implored the jurors to step into his shoes. In his
closing arguments Darrow warned the jury they too were not safe. Their life, just as his,
could suddenly be at risk. Their families were not sheltered from harm. Despite being an
influential and respected man in the legal community, his carpet was ripped from underneath
him with scant evidence supporting the charges. While Darrow’s own pain and suffering
would be relevant, how the jurors would feel if their life or liberty was taken away from
them, just as Darrow’s had, would be irrelevant and improper under today’s ethical
guidelines.9
Conclusion
There is much to be learned from Clarence Darrow. His style and persona most
definitely have a place in today’s courtroom. He was a zealous advocate, one who could

7

See Horn v. Atchison, Topeka & S.F. R. Co. (1964) 61 Cal. 2d 602, 609.
Rintels, David. A One-Man Play, New York: Doubleday, 1975. See Act Two, page 48.
9
See Cassim v. Allstate Ins. Co. (2004) 33 Cal. 4th 780, 798
8
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capture the hearts and minds of nearly any juror—every trial lawyer desires to control the
trial. Certainly it can be done, just with a few modern day twists.
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What Is BYOD?1

BYOD2
Syllabification: (BYOD)
noun
the practice of allowing the employees of an organization
to use their own computers, smartphones, or other
devices for work purposes: the increasing prevalence of
BYOD is set to have a fundamental impact on IT over the
next few years [as modifier]: many companies are putting
themselves and their data at risk by jumping on to the
BYOD bandwagon too quickly
Origin: early 21st century: abbreviation of bring your own
device

Bring Your Own Device (BYOD) is corporate practice that permits, and sometimes
encourages or requires, employees to bring their own computing devices – smart phones,
laptops and PDAs – into the workplace and connect to corporate IT networks.
In InformationWeek’s 2013 State of Mobile Security survey, 68 percent of technology
professionals polled responded that their organization’s mobility policy allows employees to
use personal mobile phones for work, and another 20 percent responded that they are
developing such a policy.3 A report issued by Gartner analyst David Willis estimates that by
2017, almost half of the world’s businesses will require employees to use their own device
at work.4
On the other hand, Acronis’ 2013 Data Protection Trends Research indicates that
approximately 30 percent of businesses still forbid employees from using personal devices
to access the company network.5 Contrast that with a disturbing trend revealed in a recent
Microsoft survey, where 67 percent of respondents indicated that they use personal
devices at work -- regardless of their employer’s official BYOD policy.6 And almost 80
1

This section of the paper was contributed by Cori Cook J.D., CMC Consulting, LLC, and Carolyn Rashby, special
counsel, Miller Law Group (San Francisco).
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Oxford Dictionary, http://www.oxforddictionaries.com/us/definition/american_english/BYOD (last accessed Jan. 7,
2014).
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Chris Kanaracus, IDG News Service, Half of companies will require BYOD by 2017, Gartner says, PCWORLD, May
1, 2013, http://www.pcworld.com/article/2036980/half-of-companies-will-require-byod-by-2017-gartner-says.html (last
accessed Jan. 7, 2014).
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Acronis Survey Shows Nearly 60 Percent of Companies are Vulnerable to BYOD Risks, July 17, 2013,
http://www.acronis.com/pr/2013/07/17-08-07.html (last accessed Jan. 7, 2014).
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Dave Johnson, BYOD alert: Confidential data on personal devices, MONEYWATCH, Sept. 6, 2013,
http://www.cbsnews.com/news/byod-alert-confidential-data-on-personal-devices/ (last accessed Jan. 7, 2014).

percent of employees report that they have not received any education from their
employers about the risks related to BYOD, according to the Acronis research.7
BYOD has some obvious benefits – such as increased productivity and cost-savings for the
employer, and convenience for employees (a Samsung survey recently found that 78
percent of employees believe having a single mobile device helps them to balance their
work and personal lives8). And it has some serious risks, with data and network security
and employee privacy at the top of the list. For example, from January to July 2013, there
were more than 700,000 malicious and high-risk apps distributed on Android products
alone.9 As a result, BYOD is an issue that all companies need to address in some form or
another to set the rules on the permissible use of personal devices. The reality is that, if
left unmanaged, BYOD can cripple an organization.
This paper will take an in-depth look at BYOD programs – from the benefits, to the risks, to
the practical strategies that employers should consider when developing BYOD policies.

The Benefits of BYOD10
As explained later in this paper, the concept of BYOD presents myriad perils concerning
security and liability. It stands to reason then that no business would consider undertaking
such risk were it not for the multitude of benefits to business. So, what are the benefits of
BYOD?


No capital outlay. The most obvious benefit to workers using their own devices is that
the workers have borne that expense on their own from the cost of the hardware itself
to service and IT expense. The employer can devote resources otherwise earmarked
for desktop computers and phones can direct those resources elsewhere, including to
the bottom line of profits.
Likewise, training expense is reduced when the user is already familiar with the device
he or she has brought to the virtual workforce.



Vital to telecommuters. Telecommuting is now well accepted in American business
(except at Yahoo!). Indeed, in 2010 Congress enacted teleworking statutes requiring,
among other things, that the head of each executive agency establish a policy under
which eligible employees of the agency may be authorized to telework; determine the
eligibility for all employees of the agency to participate in telework; and notify all
employees of the agency of their eligibility to telework.11

7
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8
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“Brick and mortar” used to signify both literally and figuratively that a company had a
strong foundation. Brick and mortar now, however, connote an element of stodginess
and inflexibility. Furthermore, they represent considerable expense relative to rent,
equipment, maintenance, taxes, parking, and the like.
BYOD is an essential element of telecommuting in that employees who do not have
desks inherently have neither desk top computers, nor desk top phones. Laptop
computers and mobile phones take the place of their immobile counterparts, often with
the same level of capacity, and affording the advantage of allowing telecommuters to
work not only from home but from wherever they happen to be.


Greater employee satisfaction. Workers prefer using equipment that they have
selected, that they are comfortable with, and that know how to use. Studies have
shown employees prefer to select the equipment that they are called upon to use and
appreciate having had the opportunity at a minimum of offering input into the
equipment decision and at a maximum making the decisions entirely on their own.



Improved employee performance. Satisfied employees are better employees. Studies
show that worker satisfaction is directly proportional to job performance.
Moreover, people who use their own devices have a greater depth of knowledge as to
the units that they have selected as compared to those that they are mandated by
others to use. They are better able to navigate and can more efficiently perform tasks.



Enhanced flexibility and mobility. Employees whose jobs entail both local and long
distance travel can make better use of their time when they can “set up shop” virtually
anywhere. Planes and trains not only enable industrious employees the opportunity to
make use of their commutes, but many now feature WiFi.
Workers using personal phones and computers are likely to devote more time to
company business, sneaking peeks at Johnny’s recital and Susie’s soccer game or
having business tools readily at hand as brilliant business ideas pop into their heads
while they are on personal time.



Opportunity to hire better workers. BYOD is appealing to prospective employees both
because of the greater level of satisfaction they enjoy in their work and the sense that
the organization is productive and forward thinking.
The Legal and Practical Risks of BYOD12

While BYOD programs have some true benefits in the modern workplace, these programs
also pose significant risks and potential liability for employers. As a result, “[d]eciding to
move to a BYOD workplace is not a one-size-fits-every-employer concept.”13 Employers
should analyze the potential liabilities surrounding BYOD programs and weigh those risks
against the benefits prior to implementing such programs in the workplace.

12
13

This section of the paper was contributed by Violet M. Clark, partner, Laner Muchin (Chicago).

Mario Bordogna, How the Need for a BYOD Policy Can Make HR Yearn for the Olden Days, 18 No. 10 W. Va.
Emp. L. Letter 5 (Apr. 2013).

The largest liability concern with respect to workplace BYOD programs is how employers
balance the need for control over their (and their clients’, customers’ and employees’)
sensitive data and information while still complying with various state and federal laws that
prohibit unauthorized access to employees’ personal electronic communications and/or
prohibit invasion of employees’ privacy.14 Other issues include ensuring that written
policies keep pace with actual practices regarding electronic devices, inadvertently violating
tangential laws relating to employee personal data, and all of the risks that surround
employee-controlled and employer-controlled devices alike.
Increased Risk of Invading Employee Right to Privacy
Through a variety of statutes, federal law prohibits intentional unauthorized access to
employees' personal electronic devices and/or the information sent through them. Most
notably, these statutes include the Electronic Communications Privacy Act of 1986 (ECPA)
and the Computer Fraud and Abuse Act (CFAA).15 Additionally, some states have general
eavesdropping statutes that may cover an employer accessing and/or monitoring
communications on an employee’s personal electronic device.16 Further still, a variety of
jurisdictions have more specific statutes that expressly apply to an employer’s monitoring of
employee communications.17 These statutory causes of action often turn on consent,
meaning an employer can get consent from an employee to allow the employer access to
the personal device.18
In addition to statutory causes of action, many jurisdictions also have constitutional and/or
common law causes of action for intrusion upon seclusion or other privacy actions.19
Whether an employee is successful on such a claim often involves detailed factual analysis
regarding the reasonableness of the employee’s expectation of privacy and the
seriousness or offensiveness of the employer’s intrusion.
14
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A recent case provides an example.20 The plaintiff-employee, who formerly worked as a
sports agent for Priority Sports, sued his former employer after the company allegedly
accessed the plaintiff’s personal email account. In defending itself and in support of its
counterclaim for misappropriation of trade secrets, Priority Sports issued a subpoena to the
plaintiff’s cell phone carrier for text messages and calls made from by the plaintiff from his
personal Blackberry, on which he also made business calls and allegedly cavorted with a
competitor in violation of an employment agreement with Priority Sports. 21 In analyzing
whether the plaintiff had a reasonable expectation of privacy, the court explained that the
following factors suggested an expectation of privacy: the cell phone number was the
plaintiff’s personal number before he began working at Priority Sports; and Priority Sports
knew the plaintiff was using the phone to make personal calls.22 In contrast, the following
factors limited the plaintiff’s expectation: Priority Sports paid for 75 percent of the electronic
device’s purchase price; and Priority Sports had a policy in its employment manual stating
that all business communications were subject to monitoring (although the fact that Priority
Sports could not produce a copy of the policy signed by the plaintiff “mitigated” this fact).23
The court held that, in balancing these factors, the plaintiff had a limited expectation of
privacy in the personal account, so it ordered the disclosure of the call recipients and
duration of calls, but not the substantive content of the text messages.24
In short, when deciding what type of, if any, BYOD program to use, employers must decide
what level, if any, of employee privacy to allow in employees’ use of their personal devices
and must obtain the requisite consent from the employees. Further, employers should
understand that invasion of privacy lawsuits often hinge on very specific facts, which can
include, but are not limited to, who paid for the device, who paid for the electronic service
on the device, whether the employer acknowledged the employees’ privacy in some way,
the reason for the employer’s intrusion (and the policies associated with those reasons,
such as upholding anti-harassment policies), whether a clear written policy governed the
monitoring (and the terms of that policy), and the history of the relationship between the
employer and employee at issue. Advance planning, including thinking about the strategies
discussed later in this article, can help ensure that most or all of these factors tip in an
employer’s favor during litigation.
Increased Risk of Security Breaches
Although privacy concerns are significant with respect to BYOD programs, data security
concerns pose a real threat for employers – even more so when the employers’ “control”
over an employee’s personal devices is harder to control.25 Employers who cannot control
the distribution and/or security of information run the risk of facing lawsuits for intentional or
20
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negligent torts for disclosing third-party (such as customer, client, or even other employee)
information, as well as a myriad of potential breach of contract issues and practical
concerns about “losing out” to the competition. Further, employers allowing employees to
use their personal devices become more reliant on employees with respect to reporting
and/or remedying lost or stolen devices, not to mention the fact that employees may be
more apt to take (and lose) their personal devices at a larger number of locations, such as
bars or nightclubs.
The concern regarding controlling sensitive data is heightened in an employee resignation
or termination situation, in which the employee may have little incentive to ensure that
employer data is removed or “wiped clean” from the employee’s personal device as
opposed to a company-owned device.
Employer-installed password protection and security software can lessen the concerns
regarding device security. However, in the BYOD arena, a heightened risk exists that
employees may distribute the passwords to family members and friends, who may also use
the devices for recreation, such as a child playing video games or a spouse using a shared
email account. Further still, the risk of inadvertent (or intentional) transfer of information
from an employee’s personal electronic device to another device in their home may
increase with the use of devices that automatically sync, such as iPhones, or devices that
the employee may “back up” on a regular basis on other devices, for example, external
hard drives or jump drives. Finally, some employees may have access to information that
is so sensitive by its very nature that the company may want to limit whether they can use
BYOD programs altogether, for fear of that information being downloaded and stored on
personal devices.26
Increased Need for Additional and/or Revised Policies
While many employers have policies that address company-owned electronic devices,
employers often have trouble keeping pace with the rapidly changing landscape of
technology. The time lag between changing electronic device practices and actually
revising a handbook or other written policy often results in a situation where the written
policy regarding employee electronic devices does not reflect the actual practices of an
employer. Phrased differently, employers bear a risk that an overly broad policy – which
may purport to give the employer complete control over the devices (because that the
policy was drafted with company-owned electronic devices in mind) – could be evidence of
a privacy violation.
Employers should be mindful of keeping their written policies up to date. And, employers
who have BYOD programs should craft a written policy that takes into account the privacy
and other concerns discussed in this article. Furthermore, to the extent some employees
receive company-issued electronic devices and others participate in BYOD programs,
employers should maintain two separate policies, one regarding the company-issued
electronic devices and one addressing BYOD devices, or should at least clearly address
26
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the BYOD practices. Without such clarity, employers may risk forfeiting their ability to prove
“consent” or to show that an employee should not have a right to privacy.
Increased Risk of Gaining Access to “Dangerous” Information
Even if a company receives consent from an employee to access his or her personal
electronic device, the scope of that consent may run afoul of other laws and may expose an
employer to “dangerous information” it does not want to know. For instance, an increasing
number of states prohibit company-issued requests or requirements that an employee or
applicant disclose user names or passwords for personal social media accounts. Indeed,
in 2013 alone, 10 states joined the growing lists of jurisdictions to pass legislation that
restricts employers from requesting access to social networking usernames and passwords
of applicants, students or employees.27 For example, in 2012, the Illinois legislature
amended the Right to Privacy in the Workplace Act, making it “unlawful for any employer to
ask any prospective employee to provide any username, password, or other related
account information in order to gain access to a social networking website where that
prospective employee maintains an account or profile.”28 It remains to be seen how these
statutes will interface with employer policies that purportedly give employers wide range in
monitoring an employee’s personal device.
In addition to potentially gaining prohibited account and password information, an employer
may incidentally gain access to genetic or disability information, or other sensitive/protected
information, which could form the basis of later claims.29 For instance, an employer may
have difficulty denying that it “knew” of an employee’s disability, arrest history, sexual
orientation, etc. (all grounds upon which discrimination lawsuits can be based, depending
on the jurisdiction) if the employer has access to emails, text messages, or even internet
search histories that contain information to put the employer on notice of the protected
category. Presumably, an employee’s personal device will often contain more candid
communications than an employee might otherwise make on a company-issued electronic
device, and even something as simple as a downloaded personal app could be a “give
away.” For example, an employee whose employer has access to his or her personal
device may be able to argue that the employer “knew of” a disability or “regarded” him or
her as having a disability if the employer saw that the employee had an eating-disorder or
alcoholism-related app, or maybe a blood pressure app. Likewise, an employer may be on
notice of an employee’s sexual orientation if it sees LGBT-related apps.
In short, by having access to employees’ personal devices and the associated personal
information on them, employers expose themselves to additional liability. Furthermore, in
investigating employee misconduct, such as suspected misuse of workers’ compensation
27
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or leave, employers may be tempted to use account information or other personal
information stored on an employee’s personal device without proper authorization to
confirm suspicions or otherwise investigate allegations. Such behavior is highly risky,
especially given the fact that courts are just beginning to explore and articulate the laws
regarding the intersection of employee privacy rights and employer property rights.
Concerns for Multinational Employers
For multinational employers, BYOD programs may create even bigger challenges, in light of
broad data protection and privacy laws overseas, in the European Union and other
jurisdictions.30 Some of these laws place strict limits on an employer’s access to a non-U.S.
employee’s personal device, while other laws require employers that process personal data
to maintain strict controls over the data, even when stored on employee personal devices.
Thus, multinational employers should be certain to evaluate the laws of jurisdictions in
which they are doing business, to ensure that they are taking the necessary compliance
steps. Employers in doing business in the UK should note that the government’s ICO
(Information Commissioner’s Office) recently issued guidance on developing BYOD
policies.31
Shared Concerns with Company-Owned Devices
As a final cautionary point, in addition to the host of concerns that are unique to employeeowned electronic devices used in the workplace, BYOD programs share many of the issues
that company-owned electronic device policy raises. For instance, as many as 35 states
now have laws dedicated to limiting cell phone use while driving, which would apply with
equal force on an employee-owned device as an employer-owned one.32 Through the
doctrine of respondeat superior, an employer may bear responsibility for the negligent acts
of its employee acting within the scope of his or her employment duties, including if the
employee injures a person or property by talking or texting while driving. As another
example, BYOD programs, like the use of company-owned electronic devices, allow
employees to work from anywhere at any time. This mobility in the workforce carries the
risk of employees working unauthorized and/or untracked overtime hours, which could
result in wage hour violations.33
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Solutions to the BYOD Dilemma34
Unfortunately, there is not yet, nor will there probably ever be, a perfect one-step solution to
the inherent risks of BYOD programs. Solutions require a multi-faceted approach
integrating technical, legal, and human resources components. The goal is obviously to
protect company and/or client information through control of the device, but, as explained in
the prior section of this paper, this must be balanced with the privacy interests of
employees. Additionally, technical solutions must be balanced with implementation of and
training on a clear and effective BYOD policy. Therefore, finding the proper solution is all
about balance:
TECHNICAL
LEGAL
HUMAN RESOURCES
Implement an effective Ensure compliance with Establish and implement an
technical solution that emerging case law and effective BYOD policy that
allows tracking, remote regulations
requires employee consent
installation,
encryption,
monitoring etc.
The Technical Component
On the technical side, there are a myriad of vendors offering BYOD solutions. One such
solution is a Mobile Device Management System (“MDM”). MDMs, which can usually be
purchased through your internet or cellular provider, allow employers to maintain some
control over the mobile devices that access their system.35 Prior to selecting an MDM,
research should be conducted, and/or an information technology consultant hired, to select
the system that best fits the employer’s specific business needs. Nonetheless, it may be
useful to have a general idea of the capabilities of MDMs. Some of the MDM options
include:36
 Identify what devices are connected to your network


Physically track a device



Enforce policies to the device, such as password requirements or encryption



Disable certain features, such as the Bluetooth function



Allow remote locking or wiping of the device



Provide patching or updates to the device



Allow forced installation of required applications



Disable risky wireless options



Provide and require backups
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Permit data tracking



Assist with audit and/or compliance reports

The Legal Component
Two of the biggest risks with BYOD programs are data loss and security breaches. As
mentioned above, these risks can be minimized through technical solutions that allow
employers some control over employee devices. Greater control, however, brings greater
exposure to litigation involving employee privacy rights.
In City of Ontario, California v. Quon, the U.S. Supreme Court noted that it “must proceed
with care when considering the whole concept of privacy expectations in communications
made on electronic equipment owned by a government employer….[because] a broad
holding concerning employees’ privacy expectations vis-a-vis employer-provided
technological equipment might have implications for future cases that cannot be
predicted.”37 Nonetheless, the Court ruled that a government employee’s Fourth
Amendment rights were not violated when the government-employer searched the personal
text messages on a government-issued device during the course of an investigation.38 In
reaching this decision the Court stipulated, for purposes of its analysis, that the employee
had a reasonable expectation of privacy in the text messages sent from a governmentissued device.39 Thus, even though the Court was trying to avoid far-reaching effects, it is
fair to assume based on the decision that employees have some expectation of privacy in
company-owned devices and at least the same expectation, if not more, in personally
owned devices.40
Additionally, some state and federal laws protecting employees’ privacy rights in electronic
information have also emerged.41 For example, the Stored Electronic Communications Act
states that “whoever intentionally accesses without authorization a facility through which an
electronic communication service is provided…and thereby obtains, alters or prevents
authorized access to a wire or electronic communication while it is in electronic
storage…shall be punished as provided…."42 Several states also have laws that require
notice to employees if employers monitor electronic communications.43
In addition, as discussed in the previous section of this paper, multinational employers may
have additional compliance requirements, depending on the privacy and data security laws
of the jurisdictions they are in. Thus, multinational employers should be certain to evaluate
the laws of such jurisdictions, to ensure that they are taking the necessary compliance
steps. Employers in doing business in the UK, for example, should note that the ICO
37
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(Information Commissioner’s Office) there recently issued guidance on developing BYOD
policies.44
In sum, the legal guidance surrounding employee privacy rights in mobile devices is still
emerging, as courts and legislatures have been slow to weigh in on the issue. One thing,
however, is clear - employers should proceed with caution and obtain written informed
consent to install applications or access information on employees’ devices. 45
The Human Resources Component
Implementing the proper technology and addressing privacy issues can greatly reduce
BYOD risks. But user error can raise problems as well. Therefore, creating an
environment where employees are aware of the risks and dedicated to maintaining security
is also an important component of any BYOD solution.
If employees will be using personal devices for work-related purposes, including email, an
effective BYOD policy is essential. This policy should be clearly communicated to
employees and a signed acknowledgment kept on file. The BYOD policy may be
incorporated into an employee handbook, though it may be preferable to maintain a
separate document and acknowledgement in order to emphasize the importance of the
BYOD policy. One obvious goal of a BYOD policy is to communicate what is expected of
employees, but an additional purpose is to protect employers from future breach of privacy
claims, as discussed more fully in the prior section of this paper. To this end, employees
must be told when and how employers will access their devices and for what purpose.
Specific items to consider addressing include:46
 User-participation agreement granting authorization to employer to access and
monitor device


Type of devices allowed, i.e., iphone, Android phone, ipad, tablet, etc.



Whether the company will implement technical controls and/or install software on
employee-owned devices, and details of the company’s program



Required software, i.e., anti-malware



Application limitations, i.e., only downloads from specified sites



Password requirements with frequent changing deadlines



Permissible uses of devices specifying what data may and may not be accessed



Whether the company’s IT department is available for assistance and any limitations
on when available



Separation procedures
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Loss of device procedures including reporting requirements and warning of risk of
potential loss of personal information if device is wiped

Employee training can also be an effective tool to minimize the inherent risks of a BYOD
program. Many security breaches are completely inadvertent. Users do not recognize that
their activities may be putting their personal information and the company’s data at risk. A
security course, varying in complexity depending on the employer’s need, can be
developed in-house or conducted by an outside consultant.
Finally, effective monitoring can ensure that employers are aware of who is accessing data
and when. Access control lists can be set up to show each time a file or program is
accessed. Random tests can also keep employees’ on their toes. Whether it’s hiring an
outside expert to try to break into the company’s system or sending a fake email to
employees requesting passwords or access to information, testing serves as an important
reminder of the importance of the BYOD policy to employees and allows employers to
discover their weaknesses.
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that we regularly see from the plaintiffs’ bar poses exceptional challenges. We know that the
common law is meant to adapt to societal changes, new definitions of duties, and technological
developments. We see plaintiffs’ attorneys taking incredible advantage of this by expanding
liability in a myriad of ways, limited only by their imagination, insistence and influence. For
example, they know that maneuvering claims to a particular forum or judge may be the
deciding factor in their ability to sell a new duty, proximate cause or injury. Imagine taking an
otherwise worthless claim to a foreign country to capitalize on the opportunity. If that does not
work, they take the legislative route: just impose some new statutory duty! How should the
defense bar respond to ever expanding liability? What can companies do to anticipate new
areas of liability? How can today’s jurors be persuaded to establish reasonable limits to keep
liability from becoming absolute?
Our panel draws experts from four Substantive Sections and the medical device industry to
explore emerging and expanding liability in a number of fascinating contexts. The International
Section describes how the Canadian courts are giving a warm class action welcome to foreign
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Medical Device Section discusses the complex regulatory scheme for medical lasers and how
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and product sellers may have for harm caused by dangerous counterfeit products. (Yes,
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Finally, the Toxic Section explores one of the many developing causation issues in mass tort
litigation: the dramatic increase in alleged asbestos-related lung cancer claims, even among
smokers. Apparently plaintiffs’ attorneys believe that asbestos defendants are easier prey than
cigarette manufacturers, even when the plaintiff’s disease at issue is universally understood to
be caused by smoking.
As our society embraces the technological and social media revolution, claims that appear to be
outrageous and unfair can attract substantial support particularly from younger citizens in Gen
X and Y. Unfortunately, some courts have shown a willingness to support claims for liability in
areas that seem unsupportable. We need to understand, accept and counter these trends to
successfully defend our clients who are now being judged by people with new perspectives
about what is right and wrong.
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INTRODUCTION
Although it appears that there is a trend developing in courts in the United States which has restricted and
placed limits on class actions, the same cannot be said with respect to courts in Canada. Canadian courts
apply a broad approach to jurisdiction over foreign defendants named in class proceedings in pharmaceutical
and medical products cases. Once in Canada, a foreign defendant may be surprised by the low threshold
required for certification of a class proceeding, the plaintiff’s low evidentiary burden for certification, and the
broad scope of causes of action that can be certified.
Part I of this paper provides a discussion of Canada’s approach to jurisdictional issues. Part II provides an
overview of certification requirements in Canada, including the evidentiary onus on the plaintiff, which was
recently confirmed in decisions from the Supreme Court of Canada. Part III considers some of the claims or
causes of action that are available to Canadian plaintiffs that may not be available in other jurisdictions.
Finally, Part IV canvasses some differences between the substantive law of the United States and Canada that
are relevant to pharmaceutical and medical device class actions.
PART I:

THE BROAD APPROACH TO JURISDICTION

Real and Substantial Connection

A.

Canadian courts will take territorial competence over legal proceedings where there is a “real and substantial
connection” between the subject matter of the dispute and the jurisdiction.1 Canadian common law and
legislation provide a number of presumptive connecting factors that link the subject matter of the litigation
to the forum and provide for a real and substantive connection. Presumptive connecting factors for an action
include:


the defendant being domiciled or resident in the province;



the defendant carrying on business in the province;



the tort being committed in the province;



a contract connected with the dispute being made in the province; or



a claim for restitutionary obligations that arose in the province.

Importantly, this presumption of a real and substantial connection can be satisfied by the mere pleading of a
connecting factor in the claim. Although the presumption of territorial competence or jurisdiction simpliciter
1

Club Resorts Ltd. v. Van Breda, 2012 SCC 17
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can be rebutted by evidence, it is likely to be determinative in most cases. Once a court finds that it has
territorial competence, it has the discretion to decline to exercise that competence on a finding of forum non
conveniens, i.e., that there is a more appropriate forum to hear the proceeding. The onus is always on the
party asserting that the court not exercise its jurisdiction.
The real and substantial connection test affords Canadian courts a broad territorial competence over
disputes concerning events or parties within their jurisdiction. Although the question of whether a Canadian
court will find that there is real and substantial connection giving rise to territorial competence are fact
specific, three recent decisions: Stanway v. Wyeth Canada Inc.,2 Fairhurst v. De Beers Canada Inc.,3 and
Kaynes v. BP, plc.4, provide guidance as to the types of case in which jurisdiction may be found.
Stanway

B.

The Stanway case is a relatively extreme example of a Canadian court exercising its broad approach to
jurisdiction. In Stanway, the plaintiff commenced an action on behalf of residents of British Columbia who
had taken progestin in combination with the defendants’ hormone therapy drug Premplus or Premarin and
were thereafter diagnosed with breast cancer. The defendants included Wyeth, a public company
incorporated in Delaware, and certain Canadian and U.S. wholly-owned subsidiaries of Wyeth. Wyeth and its
U.S. subsidiaries brought an application asserting they have no real and substantial connection to British
Columbia and the court did not have territorial competence to deal with the action against them. Wyeth and
its U.S. subsidiaries filed evidence that they:


did not market Premarin or Premplus in Canada or put them into the Canadian market;



do not test, market, label, distribute, promote or sell these products;



do not supply and have not supplied goods or services to consumers in British Columbia or
elsewhere in Canada;



do not solicit, offer, advertise or promote goods and services to consumers in British Columbia or
elsewhere in Canada; and they have never done so.



do not maintain an office in British Columbia;



are not now, nor have they ever been, registered or licensed to carry on business in British Columbia;
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do not have any offices or employees situated in British Columbia;



do not have any manufacturing or distribution facilities in British Columbia;



do not maintain any bank accounts in British Columbia;



do not have a mailing address or telephone listing in British Columbia;



are not required to, nor do they, pay any sales, property or other taxes in British Columbia; and



do not hold, nor have they held, any notices of compliance from the Health Protection Branch of
Health Canada to manufacture, distribute or sell any pharmaceutical products in Canada.

In denying the appeal from the British Columbia Supreme Court on the question of jurisdiction, the Court of
Appeal applied the real and substantial test set out in section 10 of the Court Jurisdiction and Proceedings
Transfer Act5 and held that the U.S. defendants had not rebutted the presumption in that provision. The
Court held that s.10(g) of the CJPTA was satisfied on the plaintiff’s pleading. There was a presumed real and
substantial connection with British Columbia on the basis that the proceeding concerned torts committed in
British Columbia. The plea that the defendants jointly marketed, tested, manufactured, labelled, distributed,
promoted, sold, and otherwise placed the products into the stream of commerce in British Columbia was in
effect a plea that the defendants, including the U.S. defendants, carried on business in British Columbia. The
pleading that the U.S. defendants were parties to torts committed in British Columbia also presumptively
established a sufficient real and substantial connection for the British Columbia Supreme Court to take
jurisdiction over these defendants. Further, the Court of Appeal noted that in the evidence of the U.S.
defendants they admitted engaging in "harmonization" and "coordination" of matters involving the core
product monograph and labelling requirements, the efficacy of the products, and the collecting and sharing
of other clinical research or trial information.
C.

Fairhurst

Fairhurst involved allegations of international price fixing in circumstances where the end product is available
for purchase in Canada. The plaintiff commenced a class proceeding in which Ms. Fairhurst — on behalf of a
class of residents — alleged that over a ten-year period the defendants had conspired to fix the prices of gem
grade diamonds contrary to the Competition Act 6 and the common law. Six of the defendants De Beers

5
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Investments, Inc.,7 De Beers S.A.,8 De Beers Consolidated Mines, Ltd.,9 The Diamond Trading Company
Limited,10 and De Beers Centenary A.G.,11 CSO Valuations A.G.12 had no presence in British Columbia or
elsewhere in Canada and were not involved in any commercial operations in Canada. The defendants
challenged the jurisdiction of the British Columbia courts. In dismissing that application the British Columbia
Supreme Court applied the real and substantial test set out in section 10 of the CJPTA and held, given the
conspiracy allegations, that the defendants had not rebutted the presumption of jurisdiction that arose on
the basis of a pleaded allegation that a tort and a restitutionary obligation have arisen in British Columbia.
The British Columbia Court of Appeal dismissed the appeal on the basis that the presumption of jurisdiction
had not been rebutted.
D.

Kaynes

Kaynes involved allegations that BP made various misrepresentations in its investor documents before and
after the Deepwater Horizon oil spill in the Gulf of Mexico in April 2010.
By way of background, amendments to the Ontario Securities Act 13 in 2005 established a civil cause of action
against issuers, their directors and officers, and other defendants for misrepresentations affecting the price
of securities on secondary markets (“Part XXIII.1”). Like the pre-existing statutory cause of action for
misrepresentations on the primary market, Part XXIII.1 permits recovery for damages without the need to
demonstrate reliance on the misrepresentation.
7

De Beers Investments, Inc. is a Luxembourg corporation with its sole office in Luxembourg. According to the
defendants' affidavit evidence, it is a holding company whose only asset is shares in the capital of De Beers S.A.
and is restricted by its articles of incorporation to holding that asset.
8
De Beers S.A. is a Luxembourg corporation with its place of business in Luxembourg. It holds shares in various
corporations as described below. According to the defendants, it is not and has never been involved in commercial
operations anywhere in the world.
9
De Beers Consolidated Mines, Ltd., is a public company, 74% of the shares of which are owned indirectly by De
Beers S.A. It was incorporated under the laws of South Africa and explores for and mines rough diamonds in that
country. Some of its rough diamond production is sold to the South African State Diamond Trader, a body
established by the government of South Africa to promote the local diamond cutting and polishing industry. The
rest of this company's production is sold to De Beers Group Services (Pty.) Ltd., a South African company which
sells exported diamonds to The Diamond Trading Company Limited.
10
The Diamond Trading Company Limited is a U.K. company which operates primarily in London and is engaged in
the commercial sale of rough diamonds in England to trade customers called "sightholders". According to the
affidavit evidence, it is not engaged in manufacturing, distributing or selling polished gems or jewelry.
11
De Beers Centenary A.G is a Swiss corporation whose sole office is in Switzerland. According to the affidavit
evidence, it does not have any employees and has never engaged in buying or selling diamonds anywhere in the
world. It was previously a holding company but evidently is no longer.
12
CSO Valuations A.G. is a Swiss corporation which is said to be a shell that has no existing business activities and
has never engaged in selling or buying diamonds anywhere in the world. According to the defendants, it is an
indirect subsidiary of De Beers S.A.
13
Securities Act, R.S.O. 1990, c. s.5 [Securities Act]
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In Kaynes, the plaintiff claimed that BP made various misrepresentations and omissions in certain documents
about its operational and safety programs prior to the oil spill and about its cleanup efforts after the oil spill.
The plaintiff alleged that these misrepresentations had the effect of artificially inflating BP's share prices and
that once the truth came out about BP’s ability to respond to the oil spill, the share prices dropped. Statutory
claims for secondary market misrepresentation under Part XXIII.1 and a further claim for common law
negligent misrepresentation were advanced. BP is a U.K. incorporated company. However, the plaintiff did
not purchase any BP securities in Canada. He only purchased American Depository Shares (“ADS”) on the
New York Stock Exchange.
BP brought a preliminary jurisdiction motion asserting that the Ontario court did not have jurisdiction over
the dispute or, alternatively, on the basis of forum non conveniens. It supported the motion with evidence
that:


its principal offices are located in London, England;



it owns no real or personal property in Canada;



it has no offices or employees in Canada;



it has several indirect Canadian subsidiaries that conduct exploration and development of energy
properties in Canada; and



its equity securities consist of common shares and ADS. The common shares are listed on the London
Stock Exchange and the Frankfurt Stock Exchange. After August 2008, the ADS were only on the New
York Stock Exchange (the “NYSE”).

BP argued that even if the statutory claim could be regarded as a tort committed in Ontario, that claim could
not relate to the limited purchases that were made on the TSX. The Ontario Superior Court of Justice
dismissed the application on the basis that the statutory claim itself is tantamount to a tort, noting there was
nothing in the Ontario Securities Act that restricted secondary market claims to investors who purchased
shares on an Ontario exchange. Accordingly, the Court held it had jurisdiction. In so doing, it followed the
Ontario Court of Appeal’s decision in Abdula v. Canadian Solar Inc.14 In Abudula, the Ontario Court took
jurisdiction in a proposed securities class action against Canadian Solar with respect to alleged
misrepresentations said to have affected the price of its securities on the secondary markets. Canadian Solar

14

Abdula v. Canadian Solar Inc., 2012 ONCA 211 [Abdula], leave to appeal to the Supreme Court of Canada ref’d
[2012] S.C.C.A. No. 246
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was not a reporting issuer in Ontario. Its shares were traded only on the NASDAQ and not on a Canadian
exchange.
Conclusion on Jurisdiction

E.

As seen in the above cases, Canadian courts will take a broad approach to the question of jurisdiction in class
actions. It is likely that a Canadian Court will accept jurisdiction in a class proceeding against a foreign
defendant based on mere allegations that:


the defendant is alleged to have manufactured a defective product or a recalled product that was in
the stream of commerce and then sold in Canada;



the defendant is alleged to have engaged in a misrepresentation or deceptive act or practice with
respect to the product that was in the stream of commerce and then sold in Canada;



the defendant is alleged to have engaged in anti-competitive conduct, including price fixing, where
the product in issue was in the stream of commerce and then sold in Canada; or



the defendant is a public company and is alleged to have made public secondary market
misrepresentations and a Canadian purchases securities in that company during the time when the
alleged misrepresentation was made and the time it was corrected regardless of where the securities
were purchased.

However, if courts in other jurisdictions consider connecting factors in the same manner as did the British
Columbia Court of Appeal in the Stanway decision, then is likely that these categories will be expanded
significantly.
PART II:
A.

OVERVIEW OF CERTIFICATION REQUIRMENTS

The Legislation

In Canada, class action legislation has been enacted in each province, except for Prince Edward Island, and
the three territories: Yukon, Northwest Territories and Nunavut. Even in the jurisdictions without specific
legislation, class proceedings are permitted under their respective Rules of Court. In addition, there are
Federal Court of Canada Rules which provide for class proceedings in Federal Court with respect to specific
subject matters. However, most class proceedings are brought in the provincial courts.
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Although the class action legislation varies somewhat from province to province,15 generally a plaintiff must
satisfy five criteria in order for the court to certify the action as a class proceeding and thus allow the action
to proceed on behalf of a defined class of persons:


the pleading must disclose a cause of action;



there must be an identifiable class of two or more persons;



the claims of the class members must raise issues against the defendants that are common to all
class members;



the class proceeding must be the preferable procedure for the fair and efficient resolution of the
common issues; and



there must be a representative plaintiff who would fairly and adequately represent the interests of
the class and who does not have a conflicting interest with other class members.

Once the criteria are satisfied, the court must certify the proceeding as a class proceeding.
Certain provinces permit class proceedings to be brought on behalf of a national class of persons on an optout basis, that is, persons falling within the class definition are class members and are bound by all decisions
unless he or she takes the required step to opt out of the proceeding. Other provinces require that extraprovincial residents take positive action to opt in to a class proceeding before they are a class member.
The threshold for certifying a proposed class proceeding in Canada is lower than in the United States. There is
no numerosity or typicality requirement. Notably, a class proceeding need only be the preferable procedure
for resolving the common issues (not all aspects of the controversy), and the common issues need not
predominate over the individual issues.
15

In Québec, the term for certification is “authorization”. The requirements for authorization are set out in Article
1003 of the Quebec Code of Civil Procedure, R.S.Q. c.C-25 (“CPP”) are similar. However, the authorization process is
considered more favorable to plaintiffs that in the other provinces. Class actions are certified, or “authorized”, if:
(a) the claims of the proposed class members raise identical, similar or related questions of fact or law; (b) the
facts alleged seem to justify the conclusions sought; (c) the composition of the proposed class makes it impractical
to proceed through representative actions or by joinder of actions (the underlying question is whether it is
appropriate to proceed by way of a class proceeding); and (d) the proposed representative class member is in a
position to represent the putative class members adequately. Furthermore, when certifying a class action, the
court must assess whether the proceedings comply with the proportionality and reasonability requirements
applicable to all types of actions under the CCP. In Québec, the proposed representative plaintiff is not required to
file an affidavit in support of his or her application; to the contrary, evidence cannot be adduced at all on the
motion for authorization to institute a class proceeding without leave of the court.
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Canada does not have a mechanism to consolidate cases equivalent to the United Sates Multi-District
Litigation structure.
B.

The Standard of Proof for Certification — “Some Basis In Fact”

In the common law provinces in Canada, the onus is on the plaintiff to satisfy each of the five criteria,
outlined above, in order for the proceeding to be certified as a class proceeding.
The standard upon which the certification criteria are assessed in Canada is very low. That is, in part, because
there is no pre-certification document production and no discoveries or depositions are conducted in
advance of the certification application being heard. In Canada, unlike in the U.S., the court will not engage in
a robust analysis of the merits of the case at the certification stage of the nature canvassed In re: Hydrogen
Peroxide Antitrust Litigation.16 Indeed, recent attempts to inject this type of analysis into class action
litigation in Canada have been soundly rejected by the Supreme Court of Canada. For example, in Pro-Sys
Consultants Ltd. v. Microsoft Corporation17 one of three decisions the Supreme Court of Canada issued on
October 31, 2013, Justice Rothstein for the Court stated:
Finally, I would note that Canadian courts have resisted the U.S. approach of engaging in a
robust analysis of the merits at the certification stage. Consequently, the outcome of a
certification application will not be predictive of the success of the action at the trial of the
common issues. I think it important to emphasize that the Canadian approach at the
certification stage does not allow for an extensive assessment of the complexities and
challenges that a plaintiff may face in establishing its case at trial. After an action has been
certified, additional information may come to light calling into question whether the
requirements of s. 4(1) continue to be met. It is for this reason that enshrined in the CPA is
the power of the court to decertify the action if at any time it is found that the conditions for
certification are no longer met (s. 10(1)).18
When assessing the first certification criterion, that the pleadings disclose a cause of action, the court accepts
as true the factual assertions in the pleading and assesses the legal basis for the claim on a plain and obvious
standard: is it plain and obvious that the plaintiff’s claim cannot succeed?
In order to satisfy the remaining four criteria for certification, the plaintiff must provide evidence to
demonstrate that there is “some basis in fact” to “satisfy the applications judge that the conditions for
certification have been met to a degree that should allow the matter to proceed on a class basis without

16

In re: Hydrogen Peroxide Antitrust Litigation, 552 F. 3d 305 (3rd Cir. 2008)
Pro-Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57 [Pro-Sys]
18
Pro-Sys, supra at para. 105
17
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foundering at the merits stage by reason of the requirements…[for certification]... not having been met”.19 As
Justice Rothstein observed in Pro-Sys:
The "some basis in fact" standard does not require that the court resolve conflicting facts
and evidence at the certification stage. Rather, it reflects the fact that at the certification
stage "the court is ill-equipped to resolve conflicts in the evidence or to engage in the finely
calibrated assessments of evidentiary weight" … The certification stage does not involve an
assessment of the merits of the claim and is not intended to be a pronouncement on the
viability or strength of the action; "rather, [it] focuses on the form of the action in order to
determine whether the action can appropriately go forward as a class proceeding".
Nevertheless, it has been well over a decade since Hollick was decided, and it is worth
reaffirming the importance of certification as a meaningful screening device. The standard
for assessing evidence at certification does not give rise to "a determination of the merits of
the proceeding" … nor does it involve such a superficial level of analysis into the sufficiency
of the evidence that it would amount to nothing more than symbolic scrutiny. [citations
omitted]20
In Québec, the standard is somewhat different. At the authorization stage the issue is whether the
allegations support the conclusions prima facie or whether there is a disclosure of a colour of right. The
burden is one of demonstration and not of proof. 21
The Supreme Court of Canada in Pro-Sys also clarified the standard for the assessment of expert evidence.
Such evidence is frequently filed to satisfy the commonality requirement, particularly in an attempt to show
that the fact of harm and the amount of damages can be established on a class wide basis. That evidence
must meet the threshold admissibility requirements for opinion evidence and some Daubert-type factors are
relevant to determine admissibility. However, if admissible, expert evidence is not weighed at the
certification stage. Indeed, the Court is not to engage in detailed assessment of the evidence. In Pro-Sys,
Justice Rothstein summarized the requirements for expert evidence, and in particular the evidence required
to demonstrate a methodology to show class wide harm:
In my view, the expert methodology must be sufficiently credible or plausible to establish
some basis in fact for the commonality requirement. This means that the methodology must
offer a realistic prospect of establishing loss on a class-wide basis so that, if the overcharge is
eventually established at the trial of the common issues, there is a means by which to
demonstrate that it is common to the class (i.e. that passing on has occurred). The
methodology cannot be purely theoretical or hypothetical, but must be grounded in the
facts of the particular case in question. There must be some evidence of the availability of
the data to which the methodology is to be applied.

19

Pro-Sys, supra at para. 104
Pro-Sys, supra at paras. 102 - 103
21
Infineon Technologies AG v. Option Consommateurs 2013 SCC 59 [Infineon] at paras. 61 - 62
20
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… However, resolving conflicts between the experts is an issue for the trial judge and not
one that should be engaged in at certification … [citations omitted]22
On a certification application, a Canadian court will not weigh affidavit evidence, including conflicting expert
evidence, that the parties may file with respect to the certification criteria.
PART III:
A.

A BROAD RANGE OF CLAIMS ARE AVAILABLE IN CANADA

Indirect Purchasers

The Supreme Court of Canada considered whether indirect purchasers have a right to bring an action to
recover losses that were passed onto them for products alleged to have been the subject of an overcharge by
the manufacturer in three recent decisions: Pro-Sys, Sun-Rype Products Ltd. v. Archer Daniels Midland
Company,23 and Infineon.24
In Pro-Sys, Justice Rothstein described the indirect purchaser issue in the following terms:
[I]ndirect purchasers are consumers who have not purchased a product directly from the
alleged overcharger, but who have purchased it either from one of the overcharger's direct
purchasers, or from some other intermediary in the chain of distribution. The issue is
whether indirect purchasers have a cause of action against the party who has effectuated
the overcharge at the top of the distribution chain that has allegedly injured them indirectly
as the result of the overcharge being "passed on" down the chain to them.25
The Supreme Court of Canada considered but decided not to adopt the rule that indirect purchasers do not
have a cause of action as set out in the federal level in the U.S. cases Hanover Shoe v. United Shoe Machinery
Corp.26 and Illinois Brick Co. v. Illinois.27 Rather, the Court held that both indirect and direct purchasers in
Canada can assert claims in the same action against both Canadian and foreign defendants in anti-trust
actions, including those in which price fixing allegations are advanced. Indirect purchasers are entitled to
assert that losses suffered by direct purchasers in an antitrust case have been passed on them such that a
cause of action may be asserted. The Supreme Court of Canada is not open to a defendant to assert a
passing-on defence offensively.
In so doing, Justice Rothstein stated:

22

Pro-Sys, supra at paras. 118 and 126
Sun-Rype Products Ltd. v. Archer Daniels Midland Company, 2013 SCC 58 [Sun-Rype]
24
Infineon, supra
25
Pro-Sys, supra at para. 16
26
Hanover Shoe v. United Shoe Machinery Corp., 392 U.S. 481 (1968)
27
Illinois Brick Co. v. Illinois, 431 U.S. 720, 97 S.Ct. 2061 (1977) [Illinois Brick]
23
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Although the passing-on defence is unavailable as a matter of restitution law, it does not
follow that indirect purchasers should be foreclosed from claiming losses passed on to them.
In summary:
(1) The risks of multiple recovery and the concerns of complexity and remoteness are
insufficient bases for precluding indirect purchasers from bringing actions against the
defendants responsible for overcharges that may have been passed on to them.
(2) The deterrence function of the competition law in Canada is not likely to be impaired by
indirect purchaser actions.
(3) While the passing-on defence is contrary to basic restitutionary principles, those same
principles are promoted by allowing passing on to be used offensively.
(4) Although the rule in Illinois Brick remains good law at the federal level in the United
States, its subsequent repeal at the state level in many jurisdictions and the report to
Congress recommending its reversal demonstrate that its rationale is under question.
(5) Despite some initial support, the recent doctrinal commentary favours overturning the
rule in Illinois Brick.28
With respect to the issue of double recovery, the Court was of the view this concern could be managed by
the trial courts. Justice Rothstein held:
This concern cannot be lightly dismissed. However, in my view, there are countervailing
arguments to be considered. Practically, the risk of duplicate or multiple recoveries can be
managed by the courts. Brennan J., dissenting in Illinois Brick, indicated that the risk of
overlapping recovery exists only where additional suits are filed after an award for damages
has been made or where actions by direct and indirect purchasers are pending at the same
time. In both cases, he said, the risk is remote.

….
As for the risk of double recovery where actions by direct and indirect purchasers are
pending at the same time, it will be open to the defendant to bring evidence of this risk
before the trial judge and ask the trial judge to modify any award of damages accordingly…
Likewise, if the defendant presents evidence of parallel suits pending in other jurisdictions
that would have the potential to result in multiple recovery, the judge may deny the claim or
modify the damage award in accordance with an award sought or granted in the other
jurisdiction in order to prevent overlapping recovery. [citations omitted]29
It is anticipated that the number of direct and indirect purchaser class actions will increase significantly
following the decisions of the Supreme Court of Canada.

28
29

Pro-Sys, supra at para. 60
Pro-Sys, supra at paras. 37 - 41
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B.

Waiver of Tort

Waiver of tort is often pleaded in class proceedings brought in the common law jurisdictions against
pharmaceutical companies and medical products manufacturers. It is advanced in two ways. First, it is
pleaded as a stand-alone cause of action on the basis that the defendant has committed a “wrong” that has
resulted in a gain to the defendant. Second, it is pleaded as a remedy such that waiver of tort is regarded as
being “parasitic” on an underlying tort. Upon proof of the underlying tort, the plaintiffs “elect” to pursue
damages or a restitutionary remedy. The question of whether waiver of tort is an independent cause of
action or whether it is a remedy, or both, has been debated for years in Canadian, United States and United
Kingdom jurisprudence.
As a result of the recent decisions of the Supreme Court of Canada in Pro-Sys, Sun-Rype and Infineon, that
debate will continue. In Pro-Sys, Justice Rothstein framed the issues and the debate as follows:
… Waiver of tort occurs when the plaintiff gives up the right to sue in tort and elects instead
to base its claim in restitution, "thereby seeking to recoup the benefits that the defendant
has derived from the tortious conduct" … Causes of action in tort and restitution are not
mutually exclusive, but rather provide alternative remedies that may be pursued
concurrently … Waiver of tort is based on the theory that "in certain situations, where a tort
has been committed, it may be to the plaintiff's advantage to seek recovery of an unjust
enrichment accruing to the defendant rather than normal tort damages" … An action in
waiver of tort is considered by some to offer the plaintiff an advantage in that "it may
relieve them of the need to prove loss in tort, or in fact at all. …
The U.S. and U.K. jurisprudence as well as the academic texts on the subject have largely
rejected the requirement that the underlying tort must be established in order for a claim in
waiver of tort to succeed … Another line of cases would find a cause of action in waiver of
tort to be unavailable unless it can be established that the defendant has committed the
underlying tort giving rise to the cause of action … At least one of these cases suggests that a
reluctance to eliminate the requirement of proving loss as an element of the cause of action
is part of the reason for requiring the establishment of the underlying tort …
…I agree. In my view, this appeal is not the proper place to resolve the details of the law of
waiver of tort, nor the particular circumstances in which it can be pleaded. I cannot say that
it is plain and obvious that a cause of action in waiver of tort would not succeed. [citations
omitted]30
The Court’s determination that it is not plain and obvious that a cause of action in waiver of tort would not
succeed will be concerning to defendants in Canadian class action cases for several reasons. First, the
elements of “waiver of tort”, other than the requirement of “wrongful conduct”, have not been defined or

30

Pro-Sys, supra at paras. 93 - 97
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enumerated. Second, given the Court’s approach, a mere pleading of waiver of tort as an independent cause
of action may be sufficient to satisfy the cause of action criterion for certification.
One recent decision may give some guidance as to the scope of the “wrongful conduct” that is needed to
support a cause of action in waiver of tort. In Koubi v. Mazda Canada Inc., 31 the British Columbia Court of
Appeal held that the alleged statutory breaches of the British Columbia Sale of Goods Act32 and Business
Practices and Consumer Protection Act33 could not provide the requisite wrongful conduct as each statute
was a complete code and provided express statutory causes of action and remedies. It remains to be seen if
this case will be applied in the context of federal legislation, such as the Competition Act, or in other
consumer protection statutes in the other provinces, based on the complete code argument.
Unlike in Pro-Sys, the court in Koubi held that that was appropriate to consider whether the pleading of
waiver of tort as a cause of action could succeed at the certification application, a full factual record after a
common issues trial would not assist to determine the legal issues regarding waiver of tort. This position is
supported by an observation of the Ontario Superior Court in Andersen v. St. Jude Medical, Inc.,34 that a full
factual record after a common issues trial did not assist to illuminate the legal issues surrounding waiver of
tort. The Andersen decision followed a 140-day common issues trial in Ontario with respect to Silzone
mechanical heart valves. Justice Lax addressed the controversy regarding waiver of tort and noted that was
time to decide if waiver of tort was an independent cause of action or a remedy. Justice Lax disagreed with
the line of cases that had previously concluded that a full evidentiary record was required to answer the
question stating:
Given the philosophical and policy considerations mentioned above, it is my view that the
fundamental question for a court to answer is whether the recognition (or not) of the waiver
of tort doctrine is within the capacity of a court to resolve, or whether it has such farreaching and complex effects that it is best left to consideration by the Legislature. On the
basis of my experience, the answer to this and the other questions surrounding the waiver
of tort doctrine is not dependent on a trial with a full factual record and may require no
evidence at all.35
In light of the Supreme Court of Canada decisions, it is anticipated that plaintiffs in class proceedings will
continue to advance waiver of tort claims, in part to satisfy the cause of action requirement for certification.

31

Koubi v. Mazda Canada Inc. 2012 BCCA 310, leave to appeal denied 2013 CarswellBC 37 (S.C.C.) [Koubi]
Sale of Goods Act, R.S.B.C. 1996, c. 410
33
Business Practices and Consumer Protection Act, R.S.B.C. 2004, c. 2
34
Andersen v. St. Jude Medical, Inc., 2012 ONSC 3660 [Andersen]
35
Andersen, supra at para. 584
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Privacy Class Actions

C.

The relatively recent Ontario Court of Appeal decision in Jones v. Tsige36 confirmed the existence of a
common law tort of invasion of privacy – “intrusion upon seclusion”. This new tort, which is in part based
upon the seclusion tort in the U.S. Restatement (Second) of Torts, requires that:


the defendant’s conduct be intentional or reckless;



the defendant has invaded the plaintiff’s private affairs or concerns without lawful justification; and



a reasonable person would regard the invasion highly offensive, causing distress, humiliation, or
anguish.37

It is not necessary for the plaintiff to prove any harm to his or her economic interests, nor is it necessary that
the plaintiff’s personal information has been published or disseminated in order to complete the tort.
Although some provinces already had statutes that made a violation of privacy actionable in similar
circumstances to the newly recognized intrusion upon seclusion tort, these statutory provisions had not been
used to advance class action claims.38
Given that some drug and medical device manufacturers collect and use highly personal information
(including personal health information) in their ordinary activities, such as in the course of implant
registration or adverse event tracking, it is possible that plaintiffs’ lawyers may initiate privacy-based class
actions based on the new tort of intrusion upon seclusion. The lack of a requirement to prove loss may be
attractive to class counsel. To date, no privacy class action has yet been commenced against a drug or
medical device manufacturer, however, since privacy class actions have been commenced against companies
in other industries, it is anticipated that it is simply a matter of time before such actions are commenced.
PART IV:
A.

SOME SUBSTANTIVE DIFFERENCES IN CANADA RELEVANT TO CLASS ACTIONS

No Claim for Pure Economic Claims in Non-Dangerous Products

In August 2012, the Ontario Superior Court of Justice dismissed the plaintiffs’ class certification motion in
Arora et al. v. Whirlpool Canada LP and Whirlpool Corporation39 on the basis, in part, that there can be no
recovery in a product liability negligence action for pure economic losses against the manufacturer of an
allegedly defective but non-dangerous consumer product. In reasons for judgment released October 31,
36

Jones v. Tsige, 2012 ONCA 32
Jones, supra at para. 71
38
See e.g. Privacy Act, R.S.B.C. 1996, c. 373, s. 1
39
Arora et al. v. Whirlpool Canada LP and Whirlpool Corporation, 2012 ONSC 4642
37
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2013, the Court of Appeal upheld the motion judge’s decision, and clarified the law relating to liability for
non-dangerous goods.40
The proposed class in Arora consisted of persons who owned front-loading washing machines manufactured
by the defendants between 2001 and 2008. The plaintiffs alleged that the washing machines suffered from a
design defect that led to buildup of biofilm, mould, mildew and bacteria and resulted in an unpleasant odor.
The pleadings alleged that biofilm buildup led to a variety of health problems as a result of exposure to
“toxins and allergens.” However, the plaintiffs did not argue the motion on the basis that the defect was
dangerous; rather, its counsel argued that the defendants were liable in negligence for the class members’
pure economic losses. The motion judge interpreted Winnipeg Condominium Corporation No. 36 v. Bird
Construction Co.,41 and subsequent authorities as settling that there is no product liability negligence action
for pure economic loss against a manufacturer for negligently designing a non-dangerous consumer product
recognized in Canadian law. The motion judge went on to conclude that, even if such a claim was recognized
in Canadian law, there were overriding policy considerations that negated a duty of care. In addition to the
claims based on negligent design, the plaintiffs also alleged negligent failure to warn, breach of warranty, and
misrepresentation contrary to the Competition Act. The motion judge held that it was plain and obvious that
the pleading did not disclose any cause of action.
One of the plaintiffs’ grounds of appeal was the motion judge’s decision with regard to the claim for
economic loss for negligent design of a non-dangerous consumer product. The plaintiffs asserted that the
motion judge had erred in concluding such a claim was not recognized in Canadian law and, further, that the
motion judge had erred in conducting a duty of care policy analysis at a preliminary stage without a full
evidentiary record.
The Court of Appeal dismissed the appeal, noting that to date Canadian courts have limited tort recovery for
economic loss absent physical harm or property damage. It agreed with the plaintiffs that in Winnipeg
Condominium the Supreme Court of Canada had carefully left the issue of whether recovery should be
permitted for pure economic loss where goods are shoddy, but not dangerous, for another day. However, the
Court of Appeal upheld the motion judge’s finding that it was plain and obvious that policy considerations
negated recognizing a cause of action in tort for diminution in value for a defective, non-dangerous consumer
product. The Court further held that the policy issues were appropriate to consider on certification because,
on the facts pleaded in the case, a full factual record would not likely have been of assistance. The decision

40
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Arora et al. v. Whirlpool Canada LP and Whirlpool Corporation, 2013 ONCA 657 [Arora]
Winnipeg Condominium Corporation No. 36 v. Bird Construction Co., [1995] 1, S.C.R. 85, at para. 12
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in Arora brings the law in Ontario in line with the law in British Columbia set out in the decision in M.
Hasegawa & Co. v. Pepsi Bottling Group (Canada) Co.42
B.

No Claim for Strict Liability

There is no strict liability for unintended and non-negligent harm in the common law provinces in Canada,
with one exception not relevant to drug and medical device litigation.43 Plaintiffs must plead and prove
negligence in order to recover on a tort claim.
C.

Canadian Damage Awards are Lower than in the United States

Damage awards in Canada can be considerably lower than awards in the U.S. for similar cases. There is also a
cap on the non-pecuniary component of compensatory damages (pain and suffering) in Canada, which is
presently about $330,000 for the most catastrophic cases. The threshold for personal “injury” in Canada also
requires manifest physical injury or a “recognizable psychiatric illness”.
Although the question of whether the defendants have engaged in conduct that would warrant punitive
damages is often certified as a common issue in common law provinces, recovery of substantive punitive
damage awards is extremely rare in Canada. Punitive damages have not been awarded after trial in any case
regarding a drug or medical device, whether an individual or class action.
CONCLUSION
Canadian courts will take a broad approach to jurisdiction over foreign defendants and will generally take
territorial competence where it is alleged the defendant carries on business in the province, a tort was
committed in the province, a contract connected with the dispute was made in the province or the
proceeding concerns restitutionary obligations that arose in the province. In such circumstances, the
presumption of territorial competence is likely determinative in most cases. Once the jurisidictional issues
are determined, the foreign defendant in a class proceeding will face a low threshold for certification. An
adequately pleaded cause of action and evidence of “some basis of fact” for each of the other certification
criteria is sufficient for a putative class action to be certified. Indeed, class actions regarding drugs and
medical devices have historically been routinely, almost invariably, certified in Canada, despite the
complexity of such actions. In light of the recent decisions of the Supreme Court of Canada, it is anticipated
that an increasing number of cases will be certified.
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I.

INTRODUCTION

The global medical laser systems market is expanding at a steady rate worldwide, and the market
is predicted to reach US $4.6 billion by 2015. In a report by Global Industry Analysts Inc.,1 the United
States (U.S.) stands as the single most dominant global market for medical laser systems, trailed by
Europe and Japan at the second and third positions, respectively. Together, the U.S. and Europe account
for a consolidated share of more than eighty percent (80%) of the world’s medical laser systems market. 2
As stated by the new market research report on medical laser systems, the United States stands as the
single most dominant global market for medical laser systems, trailed by Europe and Japan at the second
and third positions, respectively. Surgical lasers represent the largest segment of the market, accounting
for a major share of the global medical laser systems market, and diagnostic lasers are projected to lead
the medical laser systems market with the highest growth rate compounded through 2015.3
Technological advancements have prompted new laser applications, with a marked shift towards
vision correction lasers, benign prostatic hyperplasia (BPH), minimally invasive cosmetic surgeries,
optical coherence tomography (OCT) and imaging applications. Currently, lasers are extensively
employed for diagnosis and treatment of a number of diseases, which were previously difficult to treat
using traditional medicine. Lasers now offer wide applications in ophthalmology, oncology, cosmetic
surgery, cardiology, dentistry, gynecology, dermatology, gastroenterology, diagnostics, and urology.
They form an important component part of several medical equipments currently available in the market,
and are required for cosmetic surgery such as skin resurfacing, tattoo and hair removal. In fact, laser hair
removal has become one of the most common cosmetic procedures performed in the United States,
ranked second in frequency of elective cosmetic procedures to neurotoxin injections.4 Other cosmetic
procedures for which lasers are widely used include the treatment of acne, endovenous ablation,5 laserassisted lipolysis, permanent hair reduction, phototherapy, pigmented lesions, skin firming, skin
resurfacing, vascular conditions, wrinkle reduction, and onychomycosis,6 to name a few.
1

See GLOBAL INDUSTRY ANALYSTS, INC., MEDICAL LASER SYSTEMS: A GLOBAL STRATEGIC BUSINESS REPORT
(2012), available at http://www.strategyr.com/Medical_Laser_Systems_Market_Report.asp.
2
Id.
3
Id.
4
See American Society for Dermatologic Surgery, available at
http://www.asds.net/LaserHairRemovalInformation.aspx.
5
Endovenous thermal ablation, also called laser therapy, is a newer technique that uses a laser or high-frequency
radio waves to create intense local heat in the varicose vein or incompetent vein. Heat is directed through a catheter
to close up the targeted vessel. This treatment closes off the problem veins but leaves them in place so there is
minimal bleeding and bruising. See Cleveland Clinic, Endovenous Thermal Ablation, available at
http://my.clevelandclinic.org/services/vascular_surgery/vs_endovenous_thermal_ablation.aspx
6
Onychomycosis is a fungal infection of the toenails or fingernails that may involve any component of the nail unit,
including the matrix, bed, or plate. See Boni E. Elewski, Onychomycosis: Pathogenesis, Diagnosis, and
Management, 11 CLIN. MICROBIOL. REV. 415–29 (1998).

1

Electrosurgery is also emerging as an exciting prospect for surgeons. The dental laser market is
expected to witness a significant increase in the next few years, while solid-state and diode lasers sales are
being driven by significant growth in hair removal procedures. Also increasing is the use of lasers in the
treatment of skin wrinkles and cellulite, and developments in fiber-laser technology are likely to create
new avenues for its use in medicine and surgical applications in the near future.
Market leaders in the laser industry may offer unique insight into this booming industry, from the
manufacturer’s perspective. One (1) such industry leader is Sciton, Inc. (“Sciton”), located in Palo Alto,
California. Sciton is a privately-owned medical device company, which was established in 1997 by cofounders James Hobart, Ph.D. and Daniel Negus, Ph.D. Sciton supplies advanced laser and light sources
to medical professionals worldwide, with a mission to provide systems that are leaders in technology and
performance for their applications. Sciton operates on a worldwide scale, with direct sales forces in the
U.S. and Japan, as well as distributor partners in more than forty-five (45) countries. Sciton is ISO 134857
certified and follows strict U.S. FDA guidelines.
II.

STATE AND U.S. TERRITORY LAWS AND REGULATIONS GOVERNING MEDICAL
LASERS

The table below provides an overview of state laws and regulations governing medical laser use
in the United States, including variations in State medical board guidelines,8 which may be helpful to
assess any prospects as to the learned intermediary defense in your cases.
State/Terr.

AL

Law, Rule or Guideline for Medical Laser Use
Chapter 540-X-11. Guidelines for the Use of
Lasers and Other Modalities Affecting Living
Tissue. Designates Mid-Level Practitioners, Level
1 Delegates, and Level 2 Delegates; categorizes
treatments as ablative or non-ablative; defines
energy source, direct physician supervision, and
on-site supervision.

Level of Supervision
540-X-11-.05 Supervision.
Supervision by the delegating physician shall
be considered adequate for purposes of this
section if the physician is in compliance with
this section . . . .

540-X-11-.03 Use of Lasers and Other Modalities
Affecting Living Tissue in the Practice of
Medicine.
Establishes guidelines on minimum education
requirements for physicians and delegates, quality
assurance, equipment safety, mandatory injury
reporting, physician registration, and safe use of
lasers.
http://www.albme.org/Documents/540-X11%20Final%20.pdf
7

International Organization for Standardization (ISO) 13485, specifies requirements for a quality management
system, where an organization needs to demonstrate its ability to provide medical devices and related services that
consistently meet customer requirements and regulatory requirements applicable to medical devices and related
services. See ISO, http://www.iso.org/iso/catalogue_detail?csnumber=36786.
8
For more information on each State’s laws, visit THE FEDERATION OF STATE MEDICAL BOARDS,
http://www.fsmb.org/pdf/grpol_laser_regulation.pdf.
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State/Terr.
AK

Law, Rule or Guideline for Medical Lasers
Guidelines As To Who May Perform Laser
Surgery
The Alaska State Medical Board has adopted
the policies of the American Medical
Association, following, to be its guidelines to
its licensees in Alaska with regard to who
may perform laser surgery.
Performance of Laser Surgery
American Medical Association’s Policy H475.989, Laser Surgery, reads:
“Laser surgery should be performed only by
practitioners licensed to practice medicine and
surgery or by those categories of practitioners
currently licensed by the state to perform
surgical activities.”

AZ

American Medical Association’s Policy H475.988, Laser Surgery, reads:
“The board opines that revision, destruction,
incision or other structural alteration of
human tissue using laser is surgery.”
Adopted January 16, 2004
Arizona Admin. Code Article 14
R12-1-1440. Medical Lasers
Class 3 and Class 4 laser products used in the
practice of medicine must have a means for
measuring the level of laser radiation within
specified range of error and a guard
mechanism on the switch to control patient
exposure and prevent inadvertent exposure.
In a medical facility where several medical
disciplines or a number of different
practitioners use Class 3b and Class 4 lasers, a
Laser Safety Committee must be formed to
govern laser activity, establish use criteria,
and approve operating procedures.
For Class 3b and Class 4 lasers, a Physician
must also establish a written laser safety
training program.

3

Level of Supervision
Guideline For Physicians In Delegating
Procedures To Non- Physician Personnel When
Performing Certain Dermatological Procedures.
“Under the appropriate circumstances, a physician
may delegate certain procedures to certified,
licensed, non-physician office personnel e.g.,
nurse, physician assistants, or certified medical
assistants). Specifically, the physician must directly
supervise the non- physician office personnel to
protect the best interest and welfare of each patient.
The supervising physician shall be physically
present on-site, immediately available, and able to
respond promptly to any question or problem that
may occur while the procedure is being performed.
. . ” Adopted January 16, 2004.

A.R.S. R4-16-301-303 provides for a Supervising
physician to delegate specific Medical procedures
to a medical assistant Consistent with the
CAAHEP Standards for An Accredited
Educational Program for the Medical Assistant.
R12-1-1438. Hair Removal and Other Cosmetic
Procedures Using Laser and Intense Pulsed Light
A registrant must “[n]ot permit an individual to use
a medical laser or IPL device for hair removal
procedures unless the individual completes an
approved operator didactic training program of at
least forty (40) hours duration; is directly
supervised for at least twenty-four (24) hours on
the job by a licensed practitioner; and performs or
assists in at least ten (10) hair removal procedures.
The individual shall obtain this hands-on
experience under the direct supervision of a
licensed practitioner.

State/Terr.
AZ

Law, Rule or Guideline for Medical Lasers
R12-1-1438. Hair Removal and Other
Cosmetic Procedures Using Laser and
Intense Pulsed Light
Requires “registration of any medical laser or
IPL device that is a Class II surgical device,
certified as complying with the labeling
standards in 21 CFR 801.109”

Level of Supervision
See above.

Registrant must “ensure that the device is only
used by a licensed practitioner or an operator
who is working under the direct supervision
of a licensed practitioner, or at minimum, an
operator who is working under the indirect
supervision of a licensed practitioner.”

AR

CA

“Ensure that a licensed practitioner purchases
or orders the Class II surgical device that will
be used for hair removal procedures.”
Regulation No. 22. Laser Surgery
Guidelines Pursuant to Ark. Code Ann. 1795-202: The practice of medicine involves the
use of surgery for the diagnosing and
treatment of human disease, ailment, injury,
deformity, or other physical conditions. . . .
The Board further finds that the use of
medical lasers on human beings, for
therapeutic or cosmetic lasers, constitutes the
practice of medicine. Adopted 6/5/1998;
Amended 6/2/2005.
http://www.armedicalboard.org/Professionals/
pdf/MPA.pdf
The Business and Professions Code includes
the use of laser devices in the definition of the
practice of medicine.
Only physicians, dentists, physician assistants
and nurses may use laser devices, including
intense pulse light devices, with physician
supervision within their legal scope of
practice. The law requires written protocols
and procedures relating to supervision. Laser
hair removal may be performed only by a
physician, or, when working with a physician,
registered nurse or physician assistants.
A 1997 Attorney General opinion states that
physicians may not authorize medical
assistants to perform laser treatments.

4

Physician assistants may perform those duties and
responsibilities, including the prescribing, ordering,
and administering drugs and medical devices that
are delegated by their supervising physician.
Supervision shall be continuous, but does not
require the physical presence of the supervising
physician at the time and place that the services are
rendered.

The CA Business and Professions Code allows a
medical assistant, under the supervision of a
licensed physician, to administer medication by
intradermal, subcutaneous, or intramuscular
injections and to perform skin tests and other
technical supportive services upon specific
authorization. Authorized procedures must be
within the scope of the physicians practice and the
physician must be physically present in the
treatment facility during the performance of the
procedures.
CA SB 100, passed 10/9/2011 requires the Medical
Board of California, in conjunction with the Board
of Registered Nursing and in consultation with the
Physician Assistant Committee and professionals
in the field, to review issues and problems relating

State/Terr.

CA

CO

CT

DE

Law, Rule or Guideline for Medical Lasers
Cosmetic procedures
http://www.caldocinfo.ca.gov/licensee/medi
cal_spas-business.pdf
Hair removal
http://www.caldocinfo.ca.gov/allied/medical_
assistants_lasers.htm

It is Board policy that the use of lasers for
patient care constitutes the practice of
medicine.
Medical Devices and Esthetic Practices
http://www.dora.state.co.us/barbers_cosmetol
ogists/news/MedicalDevices.pdf
Colorado Medical Board Policy
Use of Lasers to Provide Medical Services
http://www.dora.state.co.us/medical/policies/4
0-19.pdf
In December 1997, and confirmed in March
1998, the Board issued a Declaratory Ruling
on Use of Lasers for Hair Removal. The
Board ruled that a licensed physician with
appropriate knowledge, experience and
training should assess each patient prior to
and during the course of hair removal
treatment with laser therapy.
http://www.ct.gov/dph/lib/dph/phho/medical_
board/declaratory_rulings/declaratoryrulinglas
erhairremoval.pdf .
16.0 Health and Sanitation; Electric Nail
Files and Laser Technology
16.4 The use of laser technology for hair
removal is not work generally or usually
performed by cosmetologists and is
prohibited.
16.5 Violation of any of the regulations,
standards or prohibitions established under
this Rule shall

5

Level of Supervision
to the use of laser or intense pulse devices for
elective cosmetic procedures by their respective
licensees.
California Business and Professional Code
Section 2459.6 regulates the delegation of a task to
an unlicensed person. Physicians may assign only
those patient-related tasks that can be safely and
effectively performed by an aide. The supervising
physician shall be responsible at all times and shall
provide continuous and immediate supervision.
The physician shall be in the same facility as, and
in proximity to the location where the aide is
performing the task and shall be readily available
at all times
The Board adopted a policy statement in
November 1997 that lasers must be used by a
Colorado licensed physician or under the direct and
on-site supervision of a Colorado licensed
physician.

Physicians may delegate the operation of the laser
for hair removal to a licensed physician assistant,
registered nurse, or licensed practical nurse, who
may render service under the supervision, control
and responsibility of a licensed physician, provided
the assessment of each patient is performed by the
physician. The physician shall provide direct onsite supervision in the course of hair removal with
laser therapy.
1700 Board of Medical Practice, Section
2l.1.1 states that a physician who delegates medical
responsibility to a non-physician is responsible for
that person’s activities and must provide adequate
supervision. No function may be delegated to a
non-physician who is prohibited by statute or
regulation from performing that function. Direct
and indirect supervision are defined. Physicians
who choose to have their patients followed by a

State/ Terr.

Law, Rule, or Guideline for Medical Lasers

Level of Supervision

DE

constitute a grounds for discipline under 24
Del.C. §5113 (24 Del.C. §§5100, 5101(4),
5112 and 5113).
None
The Board of medicine considers the use of
high-powered lasers (all Class IIIa, IIIb, and
IV lasers as designated by the FDA) to be the
practice of medicine. These may be used only
by physicians, or by those exempt from the
Medical Practice Act (such as nurses) while
acting under the direct supervision of a
physician. Florida also requires all highpowered laser systems to be registered with
the Department of Health. Failure to do so
may be grounds for disciplinary action against
a physician and may result in a criminal
penalty.
Adm Rules 64B8-56.002
Statute Title 32, Chapter 501, Subsection
501.122
(Florida office surgery rules (64B8-9.009)
include use of lasers in the definition of
surgery)
http://www.doh.state.fl.us/mqa/electrolysis/eo
_hair-removal.html
F.S.A.459.025
Provisions similar 458.348 above, applied to
Osteopath physicians
Georgia Cosmetic Laser Services Act
Provides for licensure of cosmetic laser
practitioners on two (2) levels: assistant laser
practitioner and senior laser practitioner.
Provides licensing standards and
requirements, permitted and prohibited
activities.
Enacted 05/29/2007
http://medicalboard.georgia.gov/GCMB/Files/
Medical%20Practice%20Act%202009.pdf
None

non-physician must personally evaluate any patient
at least every three months.

DC

FL

GA

GU
HI

None
F.S.A. 458.348
“Protocols requiring direct supervision.--All
protocols relating to electrolysis or electrology
using laser or light-based hair removal or reduction
by persons other than physicians licensed under
this chapter or chapter 459 shall require the person
performing such service to be appropriately trained
and work only under the direct supervision and
responsibility of a physician licensed under this
chapter or chapter 459.”
In office setting where supervision not on-site,
primary health practitioners limited to supervising
four (4) offices in addition to the primary office
location; Specialty practitioners limited to two (2);
dermatologists limited to one (1).

Requires that each facility offering cosmetic laser
services have an agreement with a consulting
physician trained in laser modalities and is
available for emergency consultation with the
cosmetic laser practitioner or anyone employed by
the facility.

None
Hawaii Legislature May 18, 2011
The Board's informal opinion is that, except
Requires special license for laser technology
as otherwise provided by law, the use of lasers application for an esthetician to use …..HOOSER
is considered to be the practice of medicine.
short form bill…..relating to regulation SB299
and./or SB300
http://www.capitol.hawaii.gov/session2008/lists/int
ro_listSB.asp?show=all
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State/ Terr.

ID

IL

Law, Rule or Guideline for Medical Lasers
The Board adopted guidelines recommending
physician evaluation and assessment of the
patient prior to and following prescribed
treatment with an intense pulsed light and/or
laser device.
If the actual treatment with an intense pulsed
light device is delegated to a properly trained
individual, the physician must maintain onsite supervision while treatment is being
performed. The MPA creates an exemption
from medical licensure only with regard to the
use of Class I or II, non-prescriptive medical
devices.

Statutory Authority: Medical Practice Act
(MPA) of 1987 [225 ILCS 60] A Complete
Description of the Subjects and Issues
Involved: Lasers are frequently used in
“medical spas” to remove hair, birthmarks or
previously applied tattoos. The misuse of laser
equipment by inadequately educated or
trained individuals without adequate
physician supervision can result in permanent
scarring, long-term pain or even misdiagnosed
cancers. This proposed amendment clarifies
existing law and the longstanding position of
the Department and the Medical Disciplinary
Board that laser equipment, which affects
living layers of skin, is a medical device and
must only be used with direct supervision by a
physician.

Level of Supervision
Supervising and Directing Physicians, Fee Rule
Pending rule (1) creates a framework for the
training and supervision of personnel providing
laser treatment or services to patients in Idaho and
(2) provides for accountability of the physician
responsible for the laser device or prescriptive
cosmetic treatment to train personnel and supervise
services and to provide alternate supervision to
medical personnel when not available, as well as
(3) provides for responsible and reasonable limits
on the number of personnel supervised to ensure
adequate supervision with a provision for a waiver
to consider unusual circumstances, and finally (4) a
general housekeeping effort, corrections and
clarification in terminology are added.
http://legislature.idaho.gov/sessioninfo/2007/standi
ngcommittees/shelmin.pdf#xml=http://legislature.s
earch.idaho.gov/isysquery/bc265755-7944-443ca245-5c384e2dd148/2/hilite/
The MPA, Section 54.5, provides authority for
physicians to delegate tasks or duties to licensed
practical nurses, registered nurses, or other
personnel.
While the physician may delegate performance of
laser procedures to appropriately educated, trained,
and experienced nurses or other personnel, the
physician must provide proper supervision,
including initial assessment, on-site availability
and ultimate responsibility.

http://www.sos.state.il.us/departments/index/regist
er/register_volume32_issue12.pdf

IN

Standards For Protection Against Laser
Radiation
http://www.iema.illinois.gov/legal/pdf/32_315
.pdf
State statute defines the use of lasers as
surgery and, therefore, such use constitutes
the practice of medicine. MPA, Article 4,
Section 844 IAC 4-3-2 Surgical Operations

7

The MPA, IC 25-22.5-1-2 allows a physician to
delegate a medical task that is within the
physician’s specific area of practice to an employee
who is under the direction and supervision of the
physician.

State/ Terr.

IA

Law, Rule or Guideline for Medical Lasers
The state medical board established the “Ad
Hoc Committee on the Use of Lasers, Intense
Pulsed Light Devices, and Radio-Frequency
Devices.” The Committee issued a report that
was accepted in April 2006.
Report from the Ad Hoc Committee on the
Use of Lasers, Intense Pulsed Light Devices,
and Radio-Frequency Devices
http://medicalboard.iowa.gov/policies/lasers.h
tml

KS

KY

In April 2001 (amended in March 2002), the
Medical Board adopted regulations that
require physicians to have written practice
protocol agreements with those who use a
light-based medical device to provide a
professional service under their supervision.
Treatments are required to be performed at a
location where the supervising physician
maintains a practice or while the physician is
physically immediately available.
KSA Article 27, 100-27-1. Article 27.-Light-Based Medical Treatment
http://www.ksbha.org/regulations/article27a.h
tm
Only a physician may use a laser for hair
removal.
BOARD OPINION RELATING TO
LASER SURGERY
http://kbml.ky.gov/NR/rdonlyres/C671B7A62E0A-4E62-9012A0B1F2E5E695/0/OpinionLaserSurgery0616
11.pdf

8

Level of Supervision
The only law and administrative rules in Iowa
related to who may utilize these devices were
initiated by the Iowa Board of Cosmetology
Examiners for their licensees: estheticians,
cosmetologists and electrologists. These licensees
may only use certified laser products or intense
pulsed light devices if their Iowa license is in good
standing and the Cosmetology Board has approved
their training and certification in the use of such
devices. . . .With the exception of hair removal,
manicuring, and nail technology services, licensees
may not perform any procedure in which human
tissue is cut, shaped, vaporized, or otherwise
structurally altered. Only cosmetologists who were
initially licensed in Iowa before July 1, 2005, may
utilize certified laser products or intense pulsed
light devices. Electrologists may utilize such
devices for hair removal only. Licensees receive a
certification card for the use of such devices that
must be conspicuously displayed at their primary
site of practice.
KSA 65-2872(g) establishes that persons
performing medical services under the supervision
of a physician are not unlawfully practicing
medicine.
KSA 65-28, 127 places specific duties on
physicians who delegate, etc., acts that constitute
the practice of medicine under the MPA.
Treatments performed while the physician is not
physically present are required to be performed
within written operating parameters. Person
receiving treatment is required to give consent.

Scope of Practice: Laser Technology
http://kbn.ky.gov/practice/lasertech.htm
The ARNP who performs these acts must possess
the educational preparation and current clinical
competency to perform the acts in a safe manner,
and be in compliance with 201 KAR 20:057,
Section 3, that states, in part: “In the performance
of ARNP practice, the ARNP shall…seek
consultation or referral in those situations outside
the ARNP's scope of practice.”
http://kbn.ky.gov/practice/lasersupervision.htm.

State/ Terr.

LA

Law, Rule or Guideline for Medical Lasers
The use of lasers or chemical treatments for
therapeutic or cosmetic purposes constitutes
the practice of medicine.

Level of Supervision
Only persons licensed under the laws of the state to
practice medicine, veterinary medicine, dentistry,
or podiatry shall perform laser surgery.

In November 2001, the Board issued a
position statement on the use of medical lasers
for chemical skin treatments stating that such
treatments are the practice of medicine and
may be performed only by a licensed
physician or by a non-physician who acts
under the direct supervision of a physician
licensed in LA.

Non-physicians who perform laser or chemical
treatments in violation of the law, will be
considered to be engaged in the unauthorized
practice of medicine.

LA. REV. STAT. §37:1261-92
http://www.lsbme.louisiana.gov/Statements%
20of%20Position.
Only a physician may use a laser for hair
removal.
ME

MD

Professional and Financial Regulation also
works in conjunction with the Board of
Licensure in Medicine with regard to laser
skin treatment devices used by aestheticians
and cosmetologists.

In October 2002, the Board issued a
Declaratory Ruling (00-1) stating that the use
of lasers for hair removal is a surgical act.
Only physicians, certified nurse practitioners,
registered nurses under Board of Nursing
Declaratory Ruling (9701), and physician
assistants may use lasers for hair removal.
“Cosmetic medical procedures”, Chapter
10.32.09, Code of Maryland Regulations.
http://www.mbp.state.md.us/pages/regulations
.html
“License. A physician shall obtain a license to
practice medicine in Maryland before the
physician may perform, delegate, assign, or
supervise cosmetic medical procedures or the
use of cosmetic medical devices.” MD. CODE.
ANN. 10.32.09.
9

The MPA, Chapter 48, Section 3270-A states that
nothing in this chapter shall be construed as
prohibiting a physician or surgeon from delegating
to his employees certain activities relating to
medical care and treatment now being carried out
by custom and usage when such activities are
under the direct control of and in the personal
presence of a physician or surgeon. The physician
delegating such activities… shall be deemed
legally liable for such activities of such persons,
and such persons shall be in this relationship be
construed as the physician’s agent.
Title 14 of the Maryland Code, 14-306,
authorizes the BPQA to adopt rules and regulations
relating to duties delegated by a licensed physician.
“The physician is responsible for assuring that any
individual to whom the physician delegates or
assigns the performance of a cosmetic medical
procedure or the operation of a cosmetic medical
device is properly trained.” MD. CODE. ANN.
10.32.07.

State/Terr.

MA

MI

MN

MS

Law, Rule or Guideline for Medical Lasers
MA administrative code allows for use of
laser acupuncture by acupuncturists.
REPORT OF THE MEDICAL SPA TASK
FORCE ESTABLISHED BY CHAPTER
81 OF THE ACTS OF 2006
http://www.mass.gov/eohhs/docs/dph/quality/
boards/news-april06.pdf.

Medical Use of Laser Equipment by Health
Professionals (Dec. 5, 2005), Michigan
Department of Community Health position
statement: Practice of medicine within
corporation and limited liability companies.
The use of lasers by health professionals
constitutes a medical or dental practice and
falls within the definition of the practice of
medicine.
Position Statement of the Michigan
Department of Community Health
http://www.michigan.gov/documents/mdch_la
serequipment_143884_7.pdf.
State statute defines the use of lasers as
surgery and, therefore, such use constitutes
the practice of medicine.
Subd. 3. Practice of medicine defined.
https://www.revisor.mn.gov/statutes/?id=147
&view=chapter&year=2010&keyword_type=
all&keyword=laser.
A person not exempted under section 147.09
is “practicing medicine” or engaged in the
“practice of medicine” if the person . . .:
(4) offers or undertakes to perform any
surgical operation including any invasive or
noninvasive procedures involving the use of a
laser or laser assisted device, upon any person
....
Use of laser devices for invasive or cosmetic
procedures is considered the practice of
medicine.
XIX Regulation Concerning Use of laser
Devices, Chapter 16 Laser Devices
http://missipas.org/documents/May2011_Rule
s_and_Regulations.pdf

10

Level of Supervision
The Code of MA Regulations, 243 CMR 2.00
allows a physician to permit a skilled professional
or non-professional assistant to perform services in
a manner consistent with accepted medical
standards and appropriate to the assistant’s skill
2012 MA SB 1140 would allow physicians,
physician assistants, nurses, electrologists and
advanced aestheticians to remove hair from the
human body using laser devices or other lightbased devices.
Licensed physicians may delegate selected
functions to licensed or unlicensed individuals
when the functions are within the scope of practice
for their profession and are performed under the
physician’s supervision. Functions that require
physician expertise may not be delegated

2012 HF 3026/SF 2617 would provide for the
regulation of laser treatment by statute. Bill
generally requires that the use of laser, intense
pulsed light device or radio frequency device for
aesthetic treatments may only be performed by a
nurse, an advanced medical practitioner or a health
practitioner.

Limited to physicians and those directly supervised
by a physician who is on the premises where the
procedure is being performed.

State/ Terr.

MO

MT

NE

NV

NH

Law, Rule or Guideline for Medical Lasers
Use of Lasers is considered surgery.
Guidelines / Positions Medical Spas,
LASERS, BOTOX
http://www.moderm.org/mo-board-ofhealing-arts-on-medical-spas/
Medical Board rules include the use of lasers
in the definition of surgery.
24.156.501 DEFINITIONS
(11) “Surgery” means any procedure in
which human tissue is cut or altered by
mechanical or energy forms, including
electrical or laser energy or ionizing radiation.

The NE Board of Medicine and Surgery states
that use of a laser, for aesthetic procedures, or
any other procedures, is the practice of
medicine and surgery.
Only specifies laser eye surgery –Nevada
medical board spokesman stated on June 20,
2011, that Nevada does not currently have any
regulations regarding the use of other medical
lasers.
CHAPTER 329 PHYSICIANS AND
SURGEONS, Section 329:1
329:1 Practice. – Any person shall be
regarded as practicing medicine under the
meaning of this chapter who shall diagnose,
treat, perform surgery, or prescribe any
treatment of medicine or any disease or
human ailment. “
“Surgery’’ means any procedure, including
but not limited to laser, in which human tissue
is cut, shaped, burned, vaporized, or otherwise
structurally altered, except that this section
shall not apply to any person to whom
authority is given by any other statute to
perform acts which might otherwise be
deemed the practice of medicine.
“Laser’’ means light amplification by
stimulated emission of radiation.

11

Level of Supervision
Lasers should only be used by professionals whose
statutory scope of practice authorizes them to
perform surgery, or by a healthcare professional
under the supervision of a physician.
24.156.640 MEDICAL ASSISTANT
(7) The following tasks may not be assigned to a
medical assistant:
(a) any invasive procedures, including injections
other than immunizations, in which human tissue is
cut or altered by mechanical or energy forms,
including electrical or laser energy or ionizing
radiation, unless under the onsite supervision of a
physician or podiatrist . . . .
The physician may not delegate the use of a laser
to non-physicians, except that it may be delegated
to a physician assistant with supervision and
training consistent with the requirements for duties
delegated to a physician assistant.
Board of Medicine states that physicians are
allowed to delegate certain responsibilities,
including the use of lasers, only to employees
qualified to perform procedures by way of special
skills, education, or experience.
Only physicians and physician assistants who are
licensed by the Board are allowed to perform laser
procedures.

State/ Terr.

NJ

NM

NY

NC

Law, Rule or Guideline for Medical Lasers
SUBCHAPTER 4A. SURGERY, SPECIAL
PROCEDURES, AND ANESTHESIA
SERVICES PERFORMED IN AN OFFICE
SETTING
“Surgery” means a manual or operative
procedure, including the use of lasers,
performed upon the body for the purpose of
preserving health, diagnosing or treating
disease, repairing injury, correcting deformity
or defects, prolonging life or relieving
suffering. Surgery includes, but is not limited
to: incision or curettage of tissue or an organ;
suture or other repair of tissue or an organ; a
closed or open reduction of a fracture or
extraction of tissue from the uterus.
In 2000, Medical Board revised rules and
regulations on the use of lasers and light
activated devices to state that non-physician
personnel performing hair removal on patients
must have appropriate training in laser usage
and the supervising physician must be on the
immediate premises during the procedure.
However, when the procedure is performed by
a trained physician assistant, the supervising
physician is not required to be physically
present in the building where the surgery is
being performed.
In April 2002, the Board adopted a rule
stating requirements that must be met before
unlicensed personnel may perform hair
removal using lasers and light activated
devices, including that the supervising
physician must be on the immediate premises
at all times during a procedure.
In August 2002, the NY State Board of
Medicine passed a resolution recommending
that the use of lasers and intense pulsed light
for hair removal be considered the practice of
medicine and thus be performed by a
physician or under direct physician
supervision.
In Spring 2012, Medical Board issued policy
document to resolve lingering questions
regarding laser cosmetic procedures:
http://www.ncmedboard.org/images/uploads/o
ther_pdfs/LaserGuidanceDoc.pdf.
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Level of Supervision
13:35-4A.12 Alternative privileging procedure
(d) A practitioner who seeks to utilize laser surgery
techniques in an office, but does not hold privileges
at a licensed hospital to do so, shall submit to the
Board an application, which shall include:
1. Certification of successful completion of an
accredited laser training program, in which the
curriculum includes instruction in laser care,
physics and clinical indications for utilization of
the specific laser….

The MPA, Section 61-6-16(6)(3) does not limit or
prevent a physician from delegating any task or
function to a qualified person otherwise permitted
by state law or established by custom, except the
dispensing of dangerous drugs.
LASERS & LIGHT ACTIVATED DEVICES FOR
HAIR REMOVAL
New Mexico allows a non-physician to perform
laser or light activated hair removal.

Section 6530 of the New York Education Law
defines professional misconduct and includes: 24)
Practicing beyond the scope of practice permitted
by state law and performing professional
responsibilities a licensee knows he/she is not
competent to perform….
MPA, Chapter 90, Section 90-18, states that
physicians are not prohibited from delegating any
act or task to a qualified person that is otherwise
permitted by law or established by custom.

State/ Terr.

Law, Rule or Guideline for Medical Lasers

Level of Supervision

NC

See above.

ND

Only a physician may use a laser for hair
removal.
The application of light-based medical
devices to the human body is the practice of
medicine, osteopathic medicine and podiatric
medicine. Violation of the rules constitutes
failure to conform to minimum standards of
care.
Ohio Adm. Rule 4731-18-01 through 04

Rule 800 – adopted 11-15-02, establishes that the
responsibility for the delivery and outcome of any
delegated function lies solely with the delegating
physician.

OH

OK

OR

The ablation or alteration of any human tissue
by any means including but not limited to the
use of sharp surgery, heat, cold, abrasion,
laser, chemicals, injection/placement of
substances subcutaneous, or the use of FDA
approved devices that can only be initially
purchased by physicians is the practice of
medicine as defined in Title 59 O.S. Section
492. Lasers are instruments of surgery. No
matter what type of laser is being utilized, a
physician involved in the process should
following [sic] these guidelines.
http://www.okmedicalboard.org/download/51
0/Approved_Med_Spa_Guidelines_11_7_08.
pdf
The medical use of lasers is the practice of
medicine. The ultimate responsibility for
performing any procedure lies with the
physician.
Medical Use of Lasers
http://www.oregon.gov/OMB/SOP_Lasers.sht
ml
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Ohio Adm. Rule 4731-23 regulates the delegation
of medical tasks. Medical tasks may be delegated
by a physician only under certain circumstances
including that the person to whom the task is
delegated is competent based on specific factors;
the task is within the physician’s expertise; and the
supervising physician retains responsibility for the
delegated task.
Physicians may delegate the application of lightbased medical devices to physician assistants and
cosmetic therapists for the purpose of hair removal
under certain conditions.
If the physician is utilizing an Oklahoma licensed
nurse, [RN, LPN, APN (advance practice nurse) or
APN with prescriptive authority] and IF they are
functioning within the scope of their practice act,
then the physician may delegate any of the defined
medical services to that licensed nurse under
general supervision, which may not require the
physician to be on-site. It is imperative that the
physician contact the Oklahoma Board of Nursing
(405-962-1800) to find out the nurse’s scope of
practice and level of physician supervision
required.

Physicians using lasers should be trained
appropriately and any physician who delegates a
procedure using lasers or intense pulsed light
devices to a non-physician should be qualified to
do the procedure themselves. Allied health
professionals employed to perform a laser or
intense pulsed light procedure must have
appropriate training and education and must be
under the direct supervision of a licensed physician
under written guidelines and/or policies.

State/ Terr.

Law, Rule or Guideline for Medical Lasers

Level of Supervision

PA

Use of lasers not included in the definition of
the practice of medicine and not addressed
otherwise in statute or rule.

A medical doctor may delegate to a health care
practitioner or technician the performance of a
medical service if:
(1) the delegation is consistent with the standards
of acceptable medical practice embraced by the
medical doctor community in the Commonwealth;
(2) the delegation is not prohibited by regulations
promulgated by the board;
(3) the delegation is not prohibited by statutes or
regulations relating to other licensed health care
practitioners. 63 P.S. § 422.17(a).
None
Although these procedures may be performed by
an appropriately trained non-physician working
under the supervision and direction of a physician
or other practitioner acting within his/her scope of
practice, it is the supervising physician’s (or other
practitioner acting within his/her scope of practice)
responsibility to assure that procedures are
conducted appropriately.

63 P.S. § 422.17(a).

PR

RI

SC

None
12-15-2003 – Policy statement on office
based esthetic procedures:

http://www.health.ri.gov/publications/policystatem
ents/BoardOfMedicalLicensureAndDiscipline.pdf

Office based cosmetic or esthetic procedures
that require the use of medical lasers, highfrequency radiowaves, or injection of
sclerosing chemicals or biologically active
compounds (e.g. Botulinum toxin A,Botox)
are medical procedures.
“Light-based medical device” means any
device such as lasers, light sources, intense
pulsed light and microwave energy that has
the ability to alter or damage living human
tissue. Non-physicians must follow written
office protocols when performing procedures
using all medical devices, including lightbased medical devices.

http://llronline.com/POL/Medical/index.asp?file=P
olicies/LasersOtherDevices.htm

SD

Procedures using any type of laser or light
emitting device or source, and further, that the
use of all lasers and/or light emitting devices
or sources is the practice of medicine and can
only be performed by medical doctors,
doctors of osteopathy, physician assistants,
certified nurse practitioners, and certified
nurse midwives with appropriate training and
supervision or collaboration as defined in
South Dakota statute, and cannot be
delegated.
http://www.sdbmoe.gov/sites/default/files/docume
nts/meetings/March_27_and_28_Minutes.pdf
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The MPA, Title 40, Chapter 47, Section 40-4760 states that the Act does not prohibit licensed
physicians from delegating tasks to unlicensed
personnel in their employment and on their
premises if the task is routine in nature; is
performed while the physician is present on the
premises and readily available; the task does not
involve the verbal transmission of a physician’s
order; and the unlicensed person is wearing a
badge denoting their status.

http://llronline.com/POL/Medical/PDF/Laws/MPAChap
t47.pdf

Joint Board of Medicine and Nursing allows
registered nurses to perform certain laser
procedures under supervision.

Laser Utilization by Nurse Practitioners and
Physician Assistants

http://www.sdbmoe.gov/sites/default/files/documents/m
eetings/March_27_and_28_Minutes.pdf

State/ Terr.
TN

TX

UT

Law, Rule or Guideline for Medical Lasers
Any procedure encompassed within the
definition of the practice of medicine
contained in T.C.A. § 63-6-204 that is to be
performed by the use of a laser shall be
considered, except as provided in T.C.A. §
63-26-102(5) and 63-9-106, to be the practice
of medicine and any person performing such
procedure must be under the supervision of a
licensed physician. Rule 0880-02-.14(10).
§193.11. Use of Lasers.
Use of lasers in the practice of medicine. (1)
The use of lasers/pulsed light devices for the
purpose of treating a physical disease,
disorder, deformity or injury shall constitute
the practice of medicine pursuant to
§151.002(a)(13) of the Medical Practice Act
(MPA).
R156-11a-611. The use of any procedure in
which human tissue is cut or altered by laser
energy or ionizing radiation is prohibited for
all individuals licensed under this chapter
unless it is within the scope of practice for the
licensee and under the appropriate level of
supervision by a licensed health care
practitioner acting within the licensed health
care practitioner's scope of practice.
2012 UT SB 40 signed by the Governor on
3/23/2012, defines ablative procedure,
cosmetic medical facility, cosmetic medical
procedure, non-ablative procedure, superficial
procedure and supervisor. The bill prohibits
the use of the term “medical” when
advertising a facility that performs cosmetic
medical procedures under certain
circumstances; exempts certain licensees from
the definition of cosmetic medical procedures;
and establishes standards for the supervision
of cosmetic medical procedures. The bill also
amends the practice of medicine and
provisions setting forth “unprofessional
conduct.”
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Level of Supervision
Laser surgeries performed (pursuant to these
rules—Office Based Surgery) require written
policies and procedures that include, but are not
limited to, laser safety, education, training, and the
supervision of other licensed health care
practitioners who are performing laser treatment. A
safe environment shall be maintained for laser
surgery. Rule 1050-02-.21(8)(b).
The TX MPA in Section 3.06 states that a
physician has the authority to delegate a medical
act to qualified and properly trained persons if the
physician determines that the act can be properly
and safely performed by that person and such
delegation does not violate any other statute. The
delegating physician remains responsible for
delegated medical acts.
Cosmetic laser procedures under the general
supervision of a licensed health care practitioner as
defined by rule, limited to superfluous hair
removal.
http://www.dopl.utah.gov/laws/58-11a.pdf

State/Terr.
VA

Law, Rule or Guideline for Medical Lasers

Level of Supervision

There are no Virginia Medical Board
regulations on the practice of laser hair
removal in physician practices. The Medical
Board has stated, however, that the use of
intense pulsed light devices solely for the
removal of hair does not appear to be the
practice of medicine.

Title 54.1 of the Code of Virginia provides that
the code does not prohibit a licensed physician
from delegating activities or functions to
employees that are nondiscretionary and do not
require professional judgment and are customarily
delegated to such persons. The physician assumes
responsibility for delegated tasks.
Physicians who perform or delegate any aspect of
light-based hair removal are fully responsible for
the provision of such services and should maintain
written policies and procedures
http://www.dhp.state.va.us/medicine/leg/Chapter29
%20Medicine.doc

http://www.dhp.state.va.us/medicine/leg/Chap
ter29%20Medicine.doc

VI
VT

None
None
WAC 246-919-605 Use of lasers, light,
radiofrequency, and plasma devices as
applied to the skin

WA

http://apps.leg.wa.gov/WAC/default.aspx?cite
=246-918-125

WV

WI

WV MPA §30-3-4. Definitions. As used in
this article:
“Surgery” includes the use on humans of
lasers, ionizing radiation, pulsed light and
radiofrequency devices. The provisions of this
section do not apply to any person who is a
duly licensed health care provider under other
pertinent provisions of this code and who is
acting within the scope of his or her license.

Laser procedures shall be undertaken only
pursuant to formal written protocols setting
forth the nature and scope of the procedures
delegated, describing the supervisory plan,
and indicating any contraindications to
undertaking the procedure.
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None
None
Physician Assistant Responsibilities: A physician
assistant must be appropriately trained in the
physics, safety and techniques of using LLRP
devices prior to using such a device, and must
remain competent for as long as the device is used.
A physician assistant may use an LLRP device so
long as it is with the consent of the sponsoring or
supervising physician, it is in compliance with the
practice arrangement plan approved by the
commission, and it is in accordance with standard
medical practice
Physicians may delegate performance of nonablative procedures to non-physician health
practitioners (defined as registered nurses,
aestheticians, cosmetologists, and medical
assistants or other qualified personnel) provided
the treatments are performed under the direct
supervision of the physicians, according to state
laws.
Public Policy Statement on Surgery using laser,
pulsed light, radiofrequency devices, or other
Techniques
http://www.wvbom.wv.gov/policysurgerylaser.pdf
BC 2.025. Delegated medical procedures.
http://legis.wisconsin.gov/rsb/code/bc/bc002.pdf
(1) Licensees may provide client services
constituting medical procedures only as directed,
supervised and inspected by a physician who has
the power to direct, decide and oversee the

State/Terr.

Law, Rule or Guideline for Medical Lasers

Level of Supervision

A laser hair removal product or device, or
intense pulsed light device shall not be used
on a minor unless the minor is accompanied
by a parent or guardian and only under the
general supervision of a physician.

implementation of the client services provided in
licensed establishments.
(2) Delegated medical procedures include the
following: (a) Laser hair removal services. Prior to
providing any laser hair removal procedures, a
licensee shall complete advanced training in the
http://legis.wisconsin.gov/rsb/code/bc/bc002.p use of laser devices in a training program of not
df
less than 6 hours.

WI

No specific state law addressing the issue.

WY

III.

Board of Medicine (Apr. 16, 2011) delegated the
responsibility to operate a medical device classified
as a Class II or Class III medical device by the U.S.
Food and Drug Administration unless operation or
authorization for operation occurs in a site under
the supervision of a person licensed under this
chapter.
http://legisweb.state.wy.us/ARULES/2011/AR11018medicine.pdf

FEDERAL LAWS AND REGULATION GOVERNING MEDICAL LASERS

A. Background Checks and Standards for Purchasers of Laser Products

Many crafty plaintiffs’ lawyers are trying to create a “duty not to sell” lasers to certain users. State
laws vary on this issue, but, according to the Food and Drug Administration (FDA),9 medical lasers may
only be sold to licensed medical practitioners. Laser products that are advertised as uncertified
components may only be sold to other manufacturers and may not be sold to the public for general use.
Additionally, laser products should have certification and identification labels stating that the product
complies with the federal laser standards. This includes a representation of the following:





The laser complies with 21 CFR 1040.10 and 1040.11.
The laser complies with 21 CFR, Chapter 1, Subchapter J.
Manufactured or distributed by [Company X].
Date of Manufacture.

The FDA has also created maintenance requirements for purchasers of medical laser products:




9

Power Calibration: The power output, and internal power meter of the laser is required to be
calibrated once every six (6) months. This must be done using an external power meter which has
been referenced to a national standard.
Service Manuals: Laser Manufacturers are required, by federal regulations, to provide service
manuals to servicing dealers and distributors “and others” upon request.10 The manuals must be
made available at a cost not to exceed the reasonable cost of their preparation, and they must have
adequate instructions for service adjustments and service procedures for each laser product

See FDA, http://www.fda.gov/Radiation-EmittingProducts/RadiationSafety/AlertsandNotices/ucm116534.htm.
See 21CFR §1040.10, H2II. Informational Requirements - Purchasing and Servicing Information.
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model. For type III and IV lasers (which are essentially all medical lasers), manufacturers must
supply the specific calibration procedures to purchasers.11 This “duty” raises issues for
manufacturers who are now faced with competition and claims arising from “grey market” lasers.
B. Federal Regulation of Grey Market Lasers and Risks Associated with the Importation of NonUS Lasers

Grey market lasers are lasers originally manufactured in the United States and exported for use
overseas, or manufactured overseas before the company had received FDA approval to market its devices
in the U.S.12 In a “Dear Doctor” letter concerning Lasers for Refractive Surgery, the FDA stated that, as
concerning “grey market” lasers, many of the physicians who imported these lasers communicated their
belief to the agency (the FDA) that their lasers were the same as the approved FDA lasers. According to
the FDA, it attempted, in the exercise of its enforcement discretion, to resolve the matter and
accommodate these physicians by providing an opportunity for them to certify that their lasers were
identical in all relevant aspects to approved lasers.13 The FDA stated that its experience with certification
led to the conclusion that there is no legal process for importation of imported lasers because these lasers
do not meet all of the conditions for approval of the premarket approvals (PMAs). Specifically
addressing the Summit brand laser, the FDA determined that no imported Summit lasers could have been
considered covered by those PMAs unless the laser was remanufactured by Summit to conform to the
specifications of the company’s approved lasers. The FDA further added that unapproved lasers, used
outside of an FDA-approved clinical trial, would violate the Act.
The FDA intended to take additional regulatory action against other “gray market” lasers used in
refractive surgery, because these “gray market” lasers for refractive surgery were unapproved Class III14
medical devices that could be used on patients only after approval of an Investigational Device
Exemption (IDE) for clinical trial. Today, however, the FDA has not issued further guidance on the use
of gray market lasers in contexts beyond refractive surgery.
C. The Over-the Counter Laser Market

Producing over-the counter laser devices introduces a challenging balance between efficacy and
safety, especially due to concerns over the retinal hazards of lasers. Despite these challenges, several athome laser and light devices have been cleared by the FDA over the past six (6) years, especially laser
devices for hair removal and the treatment of wrinkles.

11

21C.F.R. §1040.11 A2.
See An Important Letter to Ophthalmologists About Lasers for Refractive Surgery, available at
http://www.fda.gov/downloads/MedicalDevices/DeviceRegulationandGuidance/GuidanceDocuments/ucm106462.p
df.
13
Id.
14
There are three (3) FDA regulatory classifications of medical devices: Class I, Class II and Class III. The
classifications are assigned by the risk the medical device presents to the patient and the level of regulatory control
the FDA determines is needed to legally market the device. Class III medical devices have the most stringent
regulatory controls. Class III devices usually support or sustain human life, are of substantial importance in
preventing impairment of human health, or present a potentially unreasonable risk of illness or injury to the patient.
Typically a Pre-Market Approval (PMA) submission to the FDA is required to allow marketing of a Class III
medical device. A few Class III medical devices are required to only have a 510(k) cleared by the FDA to be
marketed. Examples of Class III devices that require a PMA are: replacement heart valves, silicone gel-filled breast
implants, and implanted cerebella stimulator. See FDA, About FDA,
http://www.fda.gov/AboutFDA/Transparency/Basics/ucm194438.htm.
12
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The first at-home laser for the treatment of the signs of aging was released in 2011. PaloVia Skin
Renewing Laser (Palomar Medical Technologies) received FDA approval to reduce periorbital wrinkles.
Other OTC lasers include: Kovar Fractional, nonablative laser; Hair growth Hair MaxLaser Comb 9 laser
diodes; Laser Cap 224 laser diodes; Hair removal Tria laser Diode laser; Silk’n Intense pulsed light; Acne
Tanda clear Blue light-emitting diode; Tria clarifying blue light Blue light-emitting diode; Omnilux clearU Light-emitting diodes; Zeno hot spot Heat-based device (118°F); Thermaclear Heat-based device
(222°F); no! no! skin Intense pulsed light; and Claro Intense pulsed light.
Over-the-counter devices, though accessible, are not without their shortcomings. With the special
emphasis on reduced cost and absolute safety for “nonprofessional” operators, these devices are typically
underpowered compared with their in-office counterparts, resulting in reduced efficacy and requiring a
greater number of treatments. Despite the debate regarding the future of these devices among clinicians,
consumers desiring new approaches to aesthetic rejuvenation continue to drive the over-the-counter
market.
D. The Used Laser Market

Today, the used laser market has seen tremendous growth, albeit to the financial detriment of new
laser manufacturers and distributors. Many medical practitioners and physicians now buy and sell used
medical lasers as a “side business,” to generate additional income. Not only are these lasers less costly
than their new counterparts, but they are often trusted as effective based on evidence of prior use.
Advocates for the used laser market argue that used lasers allow medical practitioners and
physicians to charge more reasonable prices for laser procedures, due to the lower cost of purchasing a
used device. For example, according to one (1) used laser website, “A doctor or spa can [now] buy a 1
year old laser that was originally listed at $100,000 . . . for only $30,000 (that is 30 cents on the dollar)
and he or she can build the same million dollar spa for $300,000.”15 Additionally, used lasers may be
leased from third-party vendors if the medical practitioner or physician does not want to purchase a laser
at that time. Thus, the used laser market seemingly provides a wide array of options for the budgetconscious physician.
Those who readily engage in the used laser market, however, have very little control over the
quality of the product they receive. For example, prices will vary widely between sellers, and the used
laser purchaser has little (if any) opportunity to test the used laser before purchase. Unlike auto purchases,
there are no “lemon laws” protecting buyers of used lasers. This extends to issues with warranty
protection, which is typically not provided for used lasers, and exposes used laser purchasers to
unscrupulous salespeople who lack medical laser knowledge. They are also unwarranted, and most
manufacturers will not extend the warranty term unless a full service check is conducted, which can cost
upwards of $25,000 to assure that the device is up to the original manufacturer’s standards.
There may also be legal liability associated with sellers of used lasers. The Restatement (Second)
of Torts, Section 402A, states:
One who sells any product in a defective condition or unreasonably dangerous to user or
consumer or to his property is subject to liability for physical harm thereby caused to
ultimate user or consumer or his property if seller is engaged in business of selling such a
product and product is expected to and does reach user or consumer without substantial
change in condition in which it was sold; such rule applies though seller has exercised all
15

See Cosmetic Laser World, http://cosmeticlaserworld.com/.
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possible care in preparation and sale of product and though user or consumer has not
bought product from or entered into any contractual relationship with seller.
Therefore, a person who regularly sells used lasers may face strict liability for harm caused by
that laser, especially in the patient-treatment context,16 where the used laser was defective at the time of
sale. Although the seller of the defective, used laser should be the clear target for liability in a personal
injury case arising from the sale, manufacturers and physicians might also be called to defend against
claims of negligence brought by the patient. This may be either due to the patient’s lack of awareness as
to the party upon whom to place blame, or to the plaintiff’s financial advantage in trying to recover
damages from the “deeper pockets”—which often belong to the manufacturer. Whatever the driving
force for these lawsuits, the used laser market exposes manufacturers and physicians to avoidable lawsuits
and unnecessary litigation costs.
IV.

QUI TAM ACTIONS AGAINST DRUG AND DEVICE MANUFACTURERS

The False Claims Act (FCA) enforcement has maintained its upward trend in 2012-13. In the
fiscal year that ended on September 30, 2012, the U.S. Department of Justice (DOJ) secured $4.9 billion
in FCA settlements and civil judgments, an increase from the 2011 record by more than $1.7 billion. 17
Federal FCA recoveries since January 2009 add up to $13.3 billion, which is the largest four-(4)-year total
in DOJ history. 18
Traditionally, a company violates the FCA when it knowingly and materially misrepresents the
nature of a good or service that it provides to the government, and that misrepresentation—either in
contractual language or other communications—leads to a government payment. For example, qui tam
actions can be triggered by marketing the device or drug beyond the use for which the device is FDAapproved. Companies may also be liable for conspiring to present a false claim to the government or
causing a third party to submit a false claim. In addition, companies can incur “reverse” false claims
liability if they improperly conceal, avoid or decrease an obligation to pay the government. Not only do
companies face treble damages, but they also face a civil penalty of $5,500 to $11,000 per “false
claim”19—which can become numerous if, for example, companies submit regular invoices to the
government for ongoing services. Due to the damages and penalties at stake, FCA claims are most
commonly filed against companies that receive substantial and regular government payments, such as
health care and defense companies.
In August 2012, for example, the U.S. District Court for the Western District of Texas unsealed a
qui tam complaint against Vascular Solutions Inc., alleging that the company had defrauded federal and
state government health programs of twenty million dollars ($20 million) by paying kickbacks and
engaging in off-label promotion of its endovenous laser therapy products. According to the complaint,
Vascular Solutions allegedly encouraged doctors to use its Vari-Lase product in unapproved procedures,
told doctors how to maximize their billing for off-label uses, encouraged doctors to reuse products
16

D.J. Goldberg, Legal Issues in Laser Operation, 24 CLIN. DERMATOL. 56–59 (2006).
Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Justice Department Recovers Nearly $5 Billion in
False Claims Act Cases in Fiscal Year 2012 (Dec. 4, 2012), available at
http://www.justice.gov/opa/pr/2012/December/12-ag-1439.html.
18
See Taxpayers Against Fraud, Record Year for False Claims Act Recoveries (Oct. 22, 2012), available at
http://www.taf.org/pressreleases/record-year-false-claims-act-recoveries; Katie Thomas, J. & J. Fined $1.2 Billion in
Drug Case, N.Y. Times, Apr. 11, 2012,available at http://www.nytimes.com/2012/04/12/business/drug-giant-isfined-1-2-billion-in-arkansas.html?_r=0.
19
See OIG Guidelines for Evaluating State False Claims Acts (March 15, 2013), available at
http://oig.hhs.gov/fraud/docs/falseclaimsact/guidelines-sfca.pdf.
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improperly, and improperly provided free supplies to doctors. The United States intervened in the suit in
August.
Similarly, in United States ex rel. Hepburn v. Northrop Grumman Systems Corp., No. 11-302,
2012 WL 5877545 (M.D. Fla. Nov. 20, 2012), Northrop Grumman Systems Corporation obtained the
dismissal of a qui tam suit related to the company’s development of a laser-targeting device for the U.S.
Navy. The U.S. District Court for the Middle District of Florida dismissed the case with prejudice,
concluding that the relator’s amended complaint failed to state a claim. The relator, a former Northrop
Grumman engineer, alleged that the company impermissibly altered the testing protocol for the lasertargeting device and that the modified testing protocol concealed a defect. The court dismissed the case
with prejudice upon Northrop Grumman’s motion arguing that the contract did not impose the obligations
the relator alleged and that the relator was essentially asking the court to imply terms into the contract.
The growth of qui tam actions means that companies doing business with the government must
remain vigilant in their efforts to avoid liability. The boundaries of the FCA will continue to be tested. As
recently as December 4, Attorney General Eric Holder and other DOJ top officials reiterated the Obama
Administration’s ongoing commitment to vigorous enforcement of the FCA.20 Laser companies should
pay attention to these developments and strengthen their internal compliance programs to resolve
potential problems early and internally—before they lead to protracted litigation and potentially hefty
damages awards and penalties. Additionally, qui tam actions pose unique challenges to securing the
timely benefits of insurance coverage, such as the difficulties posed by the complaint being sealed,
rendering the complaint unavailable to be tendered to the carrier, as well as allegations of fraud, which
can subject the insured to an exclusion for fraudulent conduct. While the fraud exclusion requires an
actual finding of fraud to preclude coverage, it can allow the carrier to withhold all benefits pending
conclusion of the case. Therefore, reading the policy terms carefully under the applicable State’s law will
determine whether defense expenses must be advanced immediately under the policy subject to a right of
reimbursement.
V.

IMPACT OF THE PATIENT PROTECTION AND AFFORDABLE CARE ACT (PPACA) ON
FUTURE LASER SALES

Effective August 1, 2013, all medical device manufacturers are required to operate under full
compliance of Section 6002, The Physician Payments Sunshine Act (the “Sunshine Act”) of the Patient
Protection and Affordable Care Act (“Affordable Care Act”). Section 6002 of the Affordable Care Act
requires all medical device manufacturers to report to the U.S. Department of Health and Human Services
regarding any “transfers of value” to covered recipients that may occur within a calendar year, including
customers or prospective customers of medical device manufacturing companies. These transfers of value
may include gifts, meals, or travel, as well as financial compensation of any kind. The majority of the
information contained in the reports will be available on a public, searchable website.
The Centers for Medicare & Medicaid Services estimates first year costs to companies totaling
$269 million in compliance costs, with subsequent years costing $180 million to the broader industry.
Manufacturers will assume approximately $183 million in costs the first year and an additional $1.15
million in infrastructure costs ($194 million total), while the remainder of the costs will be borne by
GPOs, third parties, physicians and teaching hospitals.
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The restrictions imposed by the Sunshine Act may impact how laser companies’ sales forces
operate. According to a recent AccessMonitor report from ZS Associates,21 forty-five percent (45%) of
physicians already restrict access to sales representatives because of the increasing federal emphasis on
“transparency” between medical device companies and physicians.22 Pratap Khedkar, managing principal
at ZS Associates, stated that pharmaceutical and medical device companies have been trying to adapt to
such access restrictions by making the most of their decreased time with doctors, and changing their sales
approach to allow for longer and more impactful interactions.23 It is clear in cases arising now that
plaintiffs’ lawyers are hyper-focused on the role of sales representatives in procedures. To avoid any
transgression of the learned intermediary defense, manufacturers and representatives should take a handsoff approach to patient selection and treatment parameters.
One other potentially negative effects of the Affordable Care Act is its taxation scheme. That is, the
law imposes a five percent (5%) excise tax on elective cosmetic surgical procedures. Thus, once in full
effect, this tax could reduce the demand for such elective procedures and, by extension, negatively impact
the market for medical lasers used in cosmetic procedures.
VI.

INTERNATIONAL REGULATIONS AND CONCERNS ABOUT MEDICAL LASERS

A. International Regulatory Obstacles Faced by Laser Manufacturers

i.

International Standards

The International Electrotechnical Commission (IEC)24 is the authoritative worldwide body
responsible for developing consensus global standards in the electrotechnical field. IEC is dedicated to the
harmonization and voluntary adoption of these standards, supporting the transfer of electrotechnology,
assisting certification and promoting international trade. These standards are the definitive guides on
laser safety in Europe and beyond, and, as such, are essential reference material for Laser Safety Officers
and laser product designers.
Another international organization monitoring standards for laser manufacturing is the
International Organization for Standardization (ISO). ISO is the world’s largest developer of voluntary
International Standards. ISO gives specifications for products, services and good practice. Both
organizations promulgate international standards for laser manufacturers that attempt to create global
uniformity in the medical laser device market.
ii.

International Markets

The global economic slowdown significantly impacted the sales of aesthetic, surgical and
ophthalmic lasers within the diagnostics and medical therapy sector in 2009. Developing markets such as
Asia-Pacific and Latin America are likely to race ahead of the other world markets by the year 2015.25
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ZS Associates, Pharma Rep Physician Access: Do Falling Numbers Point to New Sales Models, available at
http://www.zsassociates.com/publications/videos/~/media/Files/Publications/Public/ZS-Exec-Summary-AccessMonitor-2013-Final.ashx.
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Rodney J. Moore, Partly cloudy for Sunshine Act start, HEALTHCARE FINANCE NEWS, available at
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Id.
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http://www.iec.ch/.
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See Medical Laser Systems Market (CO2 Laser, Excimer Laser, Ho:Yag Laser, Nd:Yag Laser, Dye Laser, Solid
State Laser and Gas Laser, Ophthalmology, Dermatology, Urology and Cardiovascular) - Global Industry Analysis,
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Overall demand for medical laser systems declined during the difficult economic period, due to the
expense of laser-based procedures when compared with the lower costs of other elective cosmetic
procedures.
The new market research report on medical laser systems26 provides a comprehensive review of
market trends, product profile, market share data, technological developments, research & development,
new product introductions, recent industry activity, and profiles of market players worldwide. It analyzed
major geographic markets such as United States, Canada, Japan, Europe, Asia-Pacific, Latin America and
Rest of World. In 2010, for example, the overall Asia-Pacific (South Korean, Japanese and Australian)
cosmetic surgery, facial aesthetics and medical laser devices market amounted to over $715 million, and
the market continues to show positive growth, with such companies as Allergan, Mentor, Q-Med and
Cutera being the leaders in this marketplace, among many others.
B. Impediments to Penetrating a Non-US Market

As globalization increases, both large and small medical device companies are increasingly
seeking to expand into international markets. The medical device industry has been steadily growing for
several decades. Following globalization trends, the industry has increasingly looked to enter foreign
markets. A number of factors,27 however, affect the conditions of entry into foreign medical device
markets. Five (5) primary categories of factors unique to medical device markets include: market,
scientific seeds, commercialization/ venture capital, regulatory/ policy, and sociopolitical context.
Major hurdles faced by device manufacturers include regulatory and marketing requirements.
Although these are relatively easy to manage in countries with well-developed regulatory policies or by
large multi-national firms, the majority of industry expansion will be by smaller firms who are lessequipped to navigate the regulatory process or in less-developed nations with regulatory policies which
are relatively new and unsettled.28
The primary factor pulling a company into a new region is the market. Market evaluation is the
most critical element in assessing whether or not to enter a particular market. When considering entering
any market, a survey of the competitive environment is paramount. The number of competitors within a
market, their market share, and their control over distribution channels, for example, play a major role in
the attractiveness of a market. Market entry is influenced both positively and negatively by the number of
competitors in the market.29 Thus, if there are too many competitors within a particular foreign market,
companies will have difficulty establishing themselves; and, if too few competitors are present, the
market may not be large enough to support the entry of a new company. If the market is non-existent or
is not conducive to entry, attempts to enter are unlikely to be profitable.
Other factors such as local laws, FDA regulation of devices in foreign countries, general
litigiousness of each nation, as well as the likelihood that choice of law and venue clauses will be
enforced in any terms included in the sale of lasers abroad. Although population size and demographics
Size, Share, Growth, Trends and Forecast, 2012 – 2018, available at
http://www.transparencymarketresearch.com/medical-laser-systems-market.html.
26
Id.
27
Academy of Health Care Management, Factors Affecting Entry into Foreign Medical Markets, 6 PROCEEDINGS OF
THE ACADEMY OF HEALTH CARE MANAGEMENT 31 (2009).
28
Id. at 35.
29
LR Burns, MG Housman, CA Robinson, Market entry and exit by biotech and device companies funded by
venture capital, 28 HEALTH AFF. 76-86 (2009).
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are relatively consistent throughout the developed world (e.g. US, European Union, Japan, and Australia),
less-developed nations are steadily increasing their prosperity, education, and infrastructure to provide
favorable conditions for large, new markets. This is easily illustrated by the development of both China
and India over the last two (2) decades, but may also be seen in Latin and South America, Southeast Asia,
and Northern Africa.30
C. Trends in the Laser Market in Terms of Entrants and Foreign Competition

A globally aging population and the continued rise in age-related eye disorders are some of the
major drivers of the global medical laser systems market.31 Other factors driving the growth of the global
market include increasing accessibility of advanced laser treatments to patients around the world and
growing importance of aesthetics. Emerging economies such as the BRICS nations (Brazil, Russia, India,
China and South Africa) are witnessing a rise in the disposable income of patients leading to better
affordability for costly laser treatments. When coupled with medical needs in emerging economies such
as China and India, the laser market is sure to experience future growth opportunities.
In 2011, diode lasers held the largest share of the global laser market, and it is expected to
maintain its position for the coming years. This is largely attributable to their use in an array of medical
applications such as photodynamic therapy and numerous aesthetic treatments. The solid state laser
segment is expected to grow at the fastest compound annual growth rate (CAGR) during 2012 to 2018, as
this laser has several variants, each of which finds specific application in medical treatments such as
periodontology, tattoo removal, skin treatment and vein removal.32
In the medical laser systems market by applications, the dermatology segment held majority of
global market share in 2011, followed closely by the ophthalmology application segment.33 The market
share in both the segments is expected to decrease marginally during the forecast period because of the
rise in laser applications in other segments such as cardiovascular, attributed to the increase in prevalence
of heart diseases and the development of cost effective treatment techniques. The North America medical
laser systems market held majority of the market share in 2011 at over thirty-five percent (35%), owing to
the rise in prevalence of chronic diseases such as diabetes and obesity. The Asia-Pacific region is the
fastest growing market due to the presence of high growth opportunities in terms of unmet medical needs
in emerging economies such as India and China.
As it recovers from the effects of the recent recession, the U.S. laser market is expected to
increase to more than $3 billion in 2011 and $6.8 billion in 2016, a CAGR of 17.3% over the five (5)-year
period.34 Therapeutic laser applications account for a far larger share of the medical laser market than
diagnostic applications. This segment is estimated to reach $3.7 billion by 2016, a CAGR of 10.5%
between 2011 and 2016. The diagnostic applications segment is expected to experience the highest
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growth, a CAGR of 30.6% during the five (5)-year period from 2011 to 2016, and is expected to reach $3
billion in 2016.35
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The Threat of Exposure: Genuine Manufacturer Liability for Defective
Counterfeit Products
J. Mitchell Frost
Ferguson, Frost & Dodson, LLP
A. Introduction
A family rents an SUV for a ski trip. While driving down the mountain pass, the SUV’s
brakes fail, causing the vehicle to careen off a cliff. It turns out the brake discs are low quality
counterfeits that cracked when coming into contact with the snow.
This scenario, though hypothetical, illustrates that counterfeiting is dangerous for the
public. Of course, we have always known this. What we have not always known, however, is
that counterfeiting is also dangerous for genuine product manufacturers and distributors. The
theory (though not necessarily the reality) that an “innocent” manufacturer or distributor can be
held liable for injuries caused by a defective counterfeit product or component has gained
traction in the last decade. This paper provides an overview of the counterfeiting problem and a
discussion of trends in tort law with respect to the liability of manufacturers or sellers for injuries
arising from counterfeit products.
B. The Problem
Counterfeiting is a widespread, global problem. The Organization for Economic
Cooperation and Development put the value of counterfeit goods that crossed international
borders at over $250 billion in 2007. In Fiscal Year 2011, U.S. Customs & Border Protection
(CBP) and Immigration & Customs Enforcement (ICE) seized nearly $200 Million worth of
counterfeit goods intended for sale in the United States. These are alarming numbers, and
nationally and internationally, the trafficking of counterfeit goods is growing. By 2015, the
International Chamber of Commerce expects the value of counterfeit goods globally to exceed
$1.7 trillion. That’s over 2% of the world’s total current economic output.
The problem of counterfeiting is no longer a concern just for some industries. As stated
in Counterfeiting Exposed: Protecting Your Brand and Customers: “[t]oday, no product is too
cheap to counterfeit, and no brand immune from the gaze cast by counterfeiters looking to pirate
a brand or in some cases hijack it altogether.” David M. Hopkins et al, Counterfeiting Exposed:
Protecting Your Brand and Customers, 4 (2003). That being said, and the pharmaceutical
industry aside, counterfeiting in the automobile/aviation and electrical industries appears to pose
the greatest counterfeit litigation risk to genuine manufacturers and distributors.
Counterfeit automobile-related products include a broad range of knockoff parts, from
cosmetic features such as hubcaps and grilles, to critical safety components such as fuel pumps,
batteries and brakes. A representative for Ford Motor Company has stated that counterfeiting
cost the U.S. auto industry approximately $12 billion a year – including $1 billion for Ford
1

alone. See Coalition Against Counterfeiting and Piracy, Supply Chain Best Practices Tool Kit, 7
(2006). In October 2005, Thailand law enforcement seized approximately 50,000 counterfeit
automotive parts bearing unauthorized trademarks of Mercedes Benz, Chevrolet, Honda, Saturn
and BMW. In United States v. v. Dai Zhensong, 2011 WL 2531850 (E.D. Tenn. 2011), the
defendant was arrested for trafficking counterfeit airbags. Such counterfeiting is not limited to
component parts—one raid resulted in the seizure of nearly 1,100 fully assembled motorcycles
that were slavish copies of a patented Yamaha design. See E.J. Kelly, Getting the Black Market
to Knock it Off: Enforcing Trademark Rights in Thailand (October 2007). Further, in 2006,
police raided three aviation parts manufacturers in Rome and seized over $2 million in
repackaged used parts being sold as new. See E.J. Kelly, New Elite Government IP Suppression
Unit to Bolster Thailand’s Drive to be Automotive Regional Hub (August 2006). Sub-standard
counterfeit parts have also turned up in helicopters sold to NATO. Similarly, Delta Airlines
discovered that the engine mount cone-bolt which fastened the engine to one of its planes was
actually counterfeit.
Manufactures and distributors of electrical products should also be concerned about the
potential tort implications of counterfeiting. From power strips and toasters to circuit breakers,
counterfeiters have crafted fakes. For example, counterfeiters have crafted fake electrical cords
having half the copper required under safety standards. Such counterfeit cords are not thick
enough to handle the electrical current and may overheat, resulting in fires. Similar results occur
where counterfeiters create fake circuit breakers that insufficiently prevent the wiring in one’s
home from overheating. Furthermore, consumers may be more vulnerable to counterfeiting here
than with other manufactured products because some electrical products provide little in the way
of distinguishable features, e.g., an orange extension cord. The most well known counterfeit
product in this area is batteries. Counterfeit batteries often lack the standard internal safety
precautions that are utilized by original equipment manufacturers. There is no doubt that
counterfeit electronics can cause grave injury. Take the story of seven year old Connor O’Keefe.
Connor was vacationing with his family in Thailand. Connor forgot his charger for his Nintendo
Gameboy, so his dad purchased a new one at a local store. Later that day, Connor’s parent’s
returned to their hotel room and found Connor lying dead on the floor, clutching the Gameboy
and the charger, which had electrocuted him. An investigation revealed that the charger was a
Nintendo counterfeit with insufficient space between the component wires, which caused the
wires to become live when the charger came into contact with the plug.
The problem of global counterfeiting is fueled by the lack of adequate and efficient
national and international laws. Government resources are limited, in terms of prevention,
seizure, and prosecution and such efforts are generally limited to national, geographical borders.
The cost of governmental anti-counterfeiting initiatives is often found to outweigh the benefits.
Though private litigation against counterfeiters, under laws such as the Lanham Act, can result in
injunctions and monetary awards in favor of manufacturers, these types of suits are often
inefficient because they are expensive and only focus on one product and one counterfeit scheme
at a time. Lanham Act suits can be used to win battles, but they are not a means to end the war.
Given the inadequate measures to offensively address counterfeiting, genuine manufacturers and
distributors are often relegated to defenses available in substantive tort law.
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C. Tort Law
Victims in product liability cases seek to soften the consequences from injuries by
pursuing financial compensation from any and all parties that can be traced to their harm. In the
context of counterfeiting, those who have suffered physical injury at the hands of a counterfeiter
often have no way of bringing the counterfeiter into court and, even if they could, the
counterfeiter is unlikely to have the comparably deep pockets of the genuine manufacturer.
Therefore, injury victims often pursue their claims against findable, solvent entities like the
manufacturer of the genuine product or retail distributors. When claims are brought against the
manufacturers and/or retailers of genuine products, a court is asked to determine whether the
victim, a person who intended to buy a genuine product but who instead purchased a counterfeit
product and was injured by it, is entitled to damages against the manufacturer or distributor.
Although genuine product manufacturers and distributors have escaped liability on
previous occasions in cases involving injuries arising out of counterfeit products, see, e.g.,
Ashworth v. Albers Medical, Inc., 410 F. Supp. 2d 471 (D. W. Va. 2005) and Fagan v.
AmerisourceBergen Corp., 356 F. Supp. 2d 198 (E.D. N.Y. 2004), there is renewed cause for
concern because the risks of counterfeiting have become more well known and there are now a
variety of established tools available for manufacturers and distributors to prevent, detect, and
remedy counterfeiting. As counterfeiting markets continue to grow, you can expect liability
theories of the past, including those discussed below, to rise again, though against the backdrop
of current industry knowledge and heightened consumer expectations.
Courts analyzing original manufacturer or distributor liability for counterfeit products
generally focus on duty and causation. As to duty, plaintiffs tend to focus on the manufacturer’s
ability to combat and prevent counterfeiting and the foreseeable harm that may result if they do
not act. The manufacturer, which is placing the product into the stream of commerce and
profiting from its sale, is generally in a better position to prevent, or diminish the chance of,
injury from counterfeiting than the consumer. This is significant because legal standards
occasionally originate when there is a need to prevent harm and when an industry recognizes a
way to diminish the chance of that harm, even when government has not imposed substantial
regulation in the area. See The T.J. Hooper, 53 F.2d 107 (S.D. N.Y. 1931) (imposed negligence
liability on tug boat owner for not placing radios on its ships). The potential for duties to arise
also increases with availability of technology in the marketplace, see Uniroyal Goodrich Tire
Co. v. Martinez, 977 S.W.2d 328, 337 (Tex. 1998) (holding widespread use of advanced safety
technology within industry is a consideration in assessing liability), and technology to detect
counterfeiting is widely available.
Although the extent to which courts will impose a duty on original manufacturers based
on their ability to combat counterfeiting remains uncertain, the courts have already imposed a
duty of inquiry on suppliers. There are several “red flags” that suppliers must recognize to avoid
liability for injuries arising from counterfeit products. Product sellers are being found liable for
the distribution of counterfeit products even if they did not have “actual” knowledge of the
nature of the product. Indeed, courts have placed liability on distributors for counterfeiting if
they had “constructive” knowledge that a product was counterfeit. This means a distributor can
be liable if it fails to inquire. Courts have found this failure to inquire sufficient to constitute the
3

requisite “knowledge” to be liable for counterfeiting. The courts have examined a variety of
evidence to determine whether a seller has constructive knowledge, including the following:


Whether the purchase of the product was made by resellers from unauthorized dealers or
on the secondary market. These purchases indicate constructive knowledge because they
are outside the usual distribution network of the manufacturer.



Whether the goods were sold without authenticating documentation or with altered
documentation. A lack of authenticating documentation can indicate constructive
knowledge.



Whether the actual quality of the purchased goods differs dramatically from the quality
expected by consumers. Purchases of high-end goods with poor workmanship or low
quality materials are evidence of constructive knowledge.



Whether resellers have purchased goods at prices dramatically below the reasonable or
suggested price for the goods. Uncharacteristically low prices for goods are often
sufficient to provide evidence of constructive knowledge.

As to causation, many decisions as to the liability of an original manufacturer or
distributor for injuries arising from counterfeiting turn on whether the act of counterfeiting was
an intervening, superseding cause. Making or selling a counterfeit product is an illegal act in
most jurisdictions, and, in most jurisdictions, the causal connection is broken by such an illegal
act. See Alabama Power Co. v. Moore, 899 So.2d 975, 979 (Ala. 2004) (“[T]he line is drawn to
terminate the defendant's responsibility for injuries of the unanticipated sort resulting from
intervening causes which could not reasonably be foreseen, and which are no normal part of the
risk created. Among those injuries are those that result from intentional or criminal acts against
which no reasonable standard of care would require the defendant to be on guard.”). This is a
strong argument that has absolved original manufacturers and distributors of liability.
Despite the fact that counterfeiting is illegal, plaintiffs in counterfeit litigation have
argued that counterfeiting is foreseeable because everybody knows it happens. Given that
counterfeiting is arguably foreseeable, it is possible that courts will be willing to find in the
future that counterfeiting, though an intervening cause, is not a superseding cause that breaks the
chain of causation. See Galaxy Cable, Inc. v. Davis, 58 So.3d 93, 100 (Ala. 2010)
(“A foreseeable intervening act does not break the causal relationship between the defendant's
action and the plaintiff's injuries.”); see also generally Wheeler v. Andrew Jergens Co., 696
S.W.2d 326, 328 (Ky. Ct. App. 1985) (third party tampering with shampoo bottle is foreseeable
and may not constitute superseding cause of injury such that manufacturer is absolved from
liability).
Finally, courts have also analyzed whether manufacturers, even those without actual or
constructive knowledge of counterfeiting, can be held liable for injuries arising from counterfeit
products based on an agency relationship between the original manufacturer and the distributor
that sold the counterfeit product. Many genuine manufacturers have distribution contracts with
downstream sellers. When one of these distributors sells a knock-off or counterfeit and injury to
4

person or property results, questions can surface as to whether the seller’s actions give rise to
vicarious liability on the part of the manufacturer based on agency. Though the most recent court
to consider such a question affirmed a summary judgment for the original manufacturer, finding
that the seller was not acting with authority, actual or apparent, from the original manufacturer
when it sold the counterfeit, see Broussard v. San Juan Products, Inc., 273 S.W.3d 400 (Tex. Ct.
App. 2008), this will likely be an oft-used theory against original manufacturers in the future
because it avoids the duty and causation obstacles that have generally absolved genuine
manufacturers of liability for injuries resulting from counterfeit products.
D. Conclusion
The only workable solutions to the problem of counterfeiting and the potential resulting
harm (and liability of genuine manufacturers and distributors) are likely legislative ones, at local,
national, and international levels. Until such solutions are reached, however, those in the industry
should be aware of the potential for liability and remain vigilant.
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“Back to the Future”
Combating the Reemergence of Lung Cancer Cases in Asbestos Litigation
Toxic Tort Section
Marco Island, Florida
2014 FDCC Winter Meeting
Evelyn Fletcher Davis
Todd C. Alley

I.

INTRODUCTION

In 2010, just over 200,000 new cases of lung cancer were diagnosed in the United States, with
men being diagnosed at a slightly higher rate than women, with lung cancer having the highest mortality
rate of any cancer. (See Charts A and B, below). 1 By 2012, the number of new lung cancer diagnoses
had risen to 226,160,2 and that number is expected to continue to rise in 2013.3 Smoking contributes to
80 percent and 90 percent of lung cancer deaths in women and men, respectively.4

Chart A: Rates of Incidence
1

U.S. Cancer Statistics Working Group. United States Cancer Statistics: 1999–2010 Incidence and Mortality Webbased Report. Atlanta (GA): Department of Health and Human Services, Centers for Disease Control and
Prevention, and National Cancer Institute; 2013. Available at: http://www.cdc.gov/uscs.
2
American Cancer Society. Cancer Facts & Figures, 2012.
3
American Cancer Society. Cancer Facts & Figures, 2013.
4
U.S. Department of Health and Human Services. The Health Consequences of Smoking. A Report of the U.S.
Surgeon General. 2004.
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Chart B: Rates of Death
By comparison, mesothelioma, a relatively rare disease, is only diagnosed at a rate of about
3000 cases per year in the United States, and that number has been declining among men, for whom the
diagnosis is far more common, since the early 1990s based on the changes in the workplace starting in
the 1970s that reduced asbestos exposure.5 Given this decrease in mesothelioma diagnoses in the
United States, asbestos plaintiffs’ lawyers have begun to increase filings of allegedly asbestos-related
lung cancer cases, particularly in high-volume asbestos jurisdictions such as Illinois, West Virginia,
Pennsylvania, Michigan, New York, California, Delaware, and Texas. Many defendants have seen
asbestos-related lung cancer filings against them double over the past few years.
Because of the volume of overall lung cancer diagnoses in the United States, should plaintiffs’
attorneys continue to increase their volume of allegedly asbestos-related lung cancer filings, the cost of
defending the litigation could become prohibitive, bringing about another wave of thousand-case
dockets (such as have been seen in “non-malignant” filings) and potential bankruptcies. Settling these
cases would only incentivize the filing of more cases and, since lung cancer diagnoses will not dwindle
over time at the rate that mesothelioma cases will, the pool of potential lawsuits for lung cancer cases
will not dwindle. Therefore, rather than undertaking a strategy that will lead to increased filings of
allegedly asbestos-related lung cancer lawsuits, defendants should adopt a strategy of challenging the
diagnosis and the causation in order to de-incentivize the filings of such lawsuits, educate the judiciary,
and increase the awareness of the scientific relationship between asbestos exposure and lung cancer.
To successfully challenge these allegedly asbestos-related lung cancer lawsuits, defendants: (1) must
know and understand the scientific relationship between asbestos exposure and lung cancer; (2) must
conduct the necessary medical work-up of the plaintiff to establish lack of causation (3) must obtain
detailed information about a plaintiff’s smoking history or exposure to cigarette smoke; and, (4) must
work together with other defendants in this endeavor to hold down litigation costs.
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II.

KNOW THE SCIENCE

Exposure is not causation. Simply because a plaintiff has been exposed to asbestos does not
require the conclusion, ipso facto, that asbestos exposure is the cause of the plaintiff’s lung cancer.
Without asbestosis, even with a history of asbestos exposure and even if there is evidence of pleural
plaques, the cause of lung cancer will be found elsewhere - likely in a plaintiff’s history of cigarette
smoking.6 The weight of the evidence does not support the proposition that exposure to asbestos,
alone, causes or increases the risk for lung cancer.7 Plaintiff’s attorneys, however, do not concern
themselves with this evidence, nor with the far more likely causative correlation between cigarette
smoking and lung cancer, choosing instead to draw a straight line between asbestos exposure and their
client’s lung cancer, knowing that if a defendant also ignores or is ignorant to this fact, liability will be far
easier to establish.

Chart C: Relation Between Smoking and Types of Lung Cancer
As Chart C, above, indicates,8 smokers account for nearly all diagnosed cases of small cell,
squamous cell, and large cell lung cancer. Smokers account for the large majority of adenocarcinoma
diagnoses, even though it is the most common lung cancer diagnosis.
6

Crapo, Dr. James D., “Lung Cancer - Causes and Consequences.” DRI Asbestos Medicine Seminar, New Orleans,
LA, November 7-8, 2013.
7
Id. However, there are some studies that may be relied upon by plaintiffs to defeat summary judgment or
directed verdict and reach a jury at trial. See e.g. Markowitz, SB, Levin, SM, Miller, A, and Morabia, A, “Asbestos,
Asbestosis, Smoking, and Lung Cancer. New Findings from the North American Insulator Cohort.” American Journal
of Respiratory and Critical Care Medicine, Vol. 188, No. 1 (2013), pp. 90-96; P.N. Lee, “Relation between exposure
to asbestos and smoking jointly and the risk of lung cancer ,” Occup Environ Med (2001), 58:145-153; F.D.K. Liddell,
“The Interaction of Asbestos and Smoking in Lung Cancer,” Ann Occup Hyg (2001) 45 (5): 341-356.
8
Kenfield SA, Wei EK, Stampfer MJ, Rosner BA, Colditz GA, “Comparison of aspects of smoking among the four
histological types of lung cancer.” Tob Control (2008) 17 (3): 198–204.
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Approximately 87% of all lung cancer cases are smoking related. Thus, if a plaintiff with a lung
cancer diagnosis brings a lawsuit claiming that his lung cancer was caused by asbestos exposure, the
following analysis should be undertaken. First, the diagnosis of lung cancer itself should be questioned
and confirmed. Many other diseases can give the appearance of lung cancer in an x-ray, including
tuberculosis, fungal infections, pneumonia, bronchogenic cysts, adenomas, or lymphoma.9 A
bronchoscopy or biopsy to sample the tumor for histopathology is necessary to determine with certainty
if a mass observed in radiology is malignant lung cancer.10 If the diagnosis is correct, then two questions
should be asked: (a) Does the plaintiff have asbestosis; and, (b) Is the Plaintiff a smoker.
Evidence has shown that there is an increased risk of lung cancer associated with asbestosis,
which is diagnosed through consideration of several factors: ILO reading of 0/1 or greater; asbestos
exposure history; latency; chest x-ray; restriction on PFT; diffused capacity; shortness of breath or
decreased activity; crackles and clubbing; and an absence of other diseases.11 This also means that
what’s old is new again: the quality of the B-reads that lead to an asbestosis diagnosis must be
questioned and the presence of the other factors must be established.12 Asbestosis is a restrictive lung
problem, while other conditions, such as COPD and emphysema, are obstructive problems with
independent risk factors and causal links to lung cancer.13 Diffuse pleural thickening can cause
restrictive impairment, but requires a high level of asbestos exposure and does not necessarily increase
the risk for lung cancer.14 Most pleural disease is actually caused by other interstitial lung disease - far
more common today - which results in scarring that can be confused with asbestosis by plaintiffs’
treating physicians, who may not be accustomed to making the distinction. Unlike interstitial pulmonary
fibrosis, which is a severe disease with rapid progress and generally poor prognosis, asbestosis is a mild,
slow-moving disease that demonstrates pleural changes over time.
Because the magnitude of the risk of lung cancer is directly associated with the severity of the
asbestosis, there is synergism, not between asbestos exposure and lung cancer, but between asbestosis
and lung cancer. Many studies have shown that cohorts with no asbestosis have no increased risk of
lung cancer, and cohorts with low level asbestos exposure have no increased risk of lung cancer. Many
studies have shown that only when asbestosis is present is there an increased association with lung
cancer. If there is no asbestosis, even with asbestos exposure, a skilled expert has the opportunity to
establish that a plaintiff’s lung cancer was not caused by asbestos exposure.15
As it is well-established that smoking is the leading cause of lung cancer, if the plaintiff is a
smoker or has significant exposure to secondhand cigarette smoke, then the determination must be
made as to whether the plaintiff’s disease is an obstructive disease through the use of pulmonary
function testing. If the disease is obstructive, an expert can establish that the lung cancer was caused by
cigarette smoking, rather than by asbestos or some other factor.16 There are also DNA tests under
9
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development that can determine if a person who is a smoker has a gene mutation that will significantly
increase their risk of lung cancer;17 however, there is no such test for an asbestos/lung cancer mutation,
so the test would not rule out asbestos a contributing cause of the lung cancer.
Implicit in this analysis is this: if there is no evidence of asbestosis and if there is a history of
smoking, then the case is defensible on the issue of causation. However, if there is evidence of
asbestosis, as well as a history of smoking, then the severity of the asbestosis and history of asbestos
exposure will dictate whether and how forcefully the argument may be made that the lung cancer was
caused by smoking, rather than asbestos exposure. Moreover, these types of cases will likely be a battle
of experts, making the selection of experienced, trial-tested experts important. Finally, in the event that
a plaintiff has asbestosis, a history of exposure to asbestos, and no history of smoking, the lung cancer
likely can be correlated to the asbestos exposure. This is a danger zone for defendants, and a case that
should not be taken to trial. (See Chart D, below).

Chart D: Lung Cancer - Asbestosis v. Smoking History
Defendants must understand the distinctions within a diagnosis of lung cancer and the necessity
that there is a diagnosis of asbestosis, not merely evidence of asbestos exposure, to begin to form the
causative link between exposure and disease. Counsel should immediately evaluate the case, not just
for asbestos exposure and product identification - typically the first thoughts in these cases - but for
17

Pray, L., “Genes, smoking, and lung cancer.” Nature Education 1(1):73 (2008).

5

smoking history and other medical indications that the cause of the lung cancer is something other than
asbestos exposure. Doing so requires preparation of a medical work-up just as comprehensive as the
product identification and exposure work-up.
III.

DO THE MEDICAL WORK-UP

Oftentimes, a thorough medical work-up of a plaintiff will mean the difference between success
and failure in an alleged asbestos-related lung cancer case. A medical work-up consists of both a
medical history of a plaintiff and a current examination of a plaintiff’s condition, either in-person or
through expert examination of more recent diagnostic records.
The first step in obtaining a medical history of a plaintiff is to obtain the universe of available
past medical records of the plaintiff. Frequently, plaintiff’s counsel will provide medical records of the
plaintiff. These records, whatever the amount, will not typically constitute the universe of the available
records, so counsel should not stop merely at what is provided. The medical records should be scoured
for the names and facilities of other health care providers, and the records of those providers sought out
(with the aid of a HIPAA-compliant records authorization executed by the plaintiff). Each time new
records are received; those new records should be similarly examined for information that may lead to
new providers and new records. In addition to documentary records, copies of radiology and/or
pathology and results of any pulmonary function tests should be obtained. A defense expert in
pulmonology will be able to determine from these whether, as indicated above, the plaintiff suffers or
has suffered from an obstructive disease (such as COPD or emphysema), rather than a restrictive disease
(such as asbestosis). Moreover, the records will indicate whether the cancer originated in the lungs or
elsewhere, and metastasized to the lungs, which will dictate how the case is developed for defense - a
case that metastasized into the lungs from elsewhere is likely not asbestos-related.
At depositions of the plaintiff and the plaintiff’s family, the witness should be asked about all
treating physicians and facilities, including those that may be considered remote or unrelated to the
litigation. Examination of records of medical treatment prior to the diagnosis or condition alleged will
frequently yield vital information such as history of smoking (which will have been disclosed to a
physician even in instances of routine medical care long before the litigation), history of breathing
problems, injuries or illnesses that may contribute to an incorrect diagnosis, and family history of
smoking and/or cancers. The plaintiff’s treating physicians, particularly any who opined that plaintiff’s
lung cancer was caused by asbestos exposure, should also be deposed. These treating physicians are
not, typically, experts in asbestos-related diseases and likely have simply associated any prior asbestos
exposure reported by the plaintiff with the lung cancer and “determined” causation without regard to
whether or not the plaintiff suffers from asbestosis.
Finally, a defense medical examination (also called an “independent medical examination”) of a
plaintiff by a qualified, expert pulmonologist should be considered, particularly in situations in which the
plaintiff has not recently or ever undergone a pulmonary function test, had a chest x-ray or high
resolution CT-Scan, or been examined by or had a health history taken by a pulmonologist. As noted
above, determining the presence or absence of asbestosis or of a history of obstructive lung disease can
be critical to making the correct causative correlation between asbestos exposure and lung cancer.
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IV.

GET THE PLAINTIFF’S SMOKING HISTORY

Because of the relationship between smoking and lung cancer of all types, obtaining plaintiff’s
smoking history or history of a plaintiff’s exposure to cigarette smoking is key to establishing a medical
defense. With effective questioning of the plaintiff as to his smoking history, information will be
gleaned that an expert pulmonologist can use to establish smoking as the cause of the plaintiff’s lung
cancer or, at the very least, that exposure to asbestos was not the substantial cause of the lung cancer.
Perhaps just as important is the notion that jurors - should it come to that - are less sympathetic
towards smokers who allege asbestos-caused lung cancer. Detailing for the jury that a plaintiff was
aware of the dangers of smoking, had talked to his doctor about smoking, and/or had been advised by
his doctor or family to stop smoking for health reasons is an extremely effective method not only of
establishing smoking as the cause of lung cancer but also of establishing that the plaintiff disregarded
significant health warnings, such as asbestos hazard warnings that began to be prevalent in the 1970s.18
This can be powerful evidence of the plaintiff’s own contribution to the contraction of his disease, and
almost as powerful as any testimony, of lack, of product identification.
To fully establish a plaintiff’s smoking history or history of exposure to smoking, the plaintiff
should be questioned on the following areas:


If Plaintiff is a smoker:
o
o
o
o

o

o

o

18

Length of time smoking [include time after attempts to quit]
Amount of smoking [packs per day to calculate pack years]
Kind and type [brand, filtered/unfiltered, cigars]
Smoking habits
 smoke at work
 smoke at home
 smoke in military service
 smoke in enclosed spaces
 smoke in restaurants or at other events
Pervasiveness of smoking in society/community [in the 60s and 70s]
 many people smoked in the office/workplace/job site
 people smoked in their homes and cars, buses, and airplanes
 nearly everyone smoked in the military, enclosed Navy ships
Cigarette warning labels
 when first see warnings
 what did the warnings say [effective technique is to read the warning that was in
use during the timeframe when plaintiff smoked]
 did plaintiff ignore them
 what did plaintiff believe “hazardous to your health” meant
Medical records review
 history of smoking as detailed in medical records
 did doctor(s) ever advise plaintiff to quit
 was cause of lung cancer discussed with doctors
 was smoking discussed as cause of lung cancer

29 CFR 1910.93a (later renumbered as Section 1910.1001), et seq; 37 FR 11318, June 7, 1972
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o

Discussion of smoking with family
 family members advise or ask him to quit
 plaintiff tell family members they should quit (see below)

[Example]
Q. And she wants them to quit smoking?
A. Yes.
Q. So that they don't get lung cancer either, right?
Plaintiff’s Counsel: Objection to the degree it
calls for speculation, expert testimony, vague and
ambiguous. You can answer.
A: Yes.
Q. You want them to stop smoking so they don't get
lung cancer, right?
A. Yes19


If Plaintiff is a non-smoker:
o
o
o
o
o

V.

Method of exposure to smoking [home, work, military service]
Frequency of exposure
Location of exposure [enclose space, Navy ship]
Type of exposure
Length of exposure

ORGANIZE JOINT DEFENSE COST-SHARING

Medical work-up and costs of expert witnesses are costly. However, in order to challenge the
plaintiff’s allegation that his lung cancer was caused by asbestos exposure, defendants will need to bring
on experts - pulmonologists, industrial hygienists, molecular biologists, pathologists - who are ready and
willing to challenge both the diagnosis and the causation based upon the medical evidence. To enable
the experts to challenge the diagnosis and causation, defendants must obtain medical records,
pathology, radiology, and potentially arrange for defense medical examinations, including high
resolution CT-Scans. Holding down litigation costs while effectively challenging the plaintiff’s claims and
medical diagnosis requires that defendants combine their efforts and work together in joint defense
groups, sharing the costs of obtaining records, conducting medical examinations, and retaining expert
witnesses.
When working together in cost-sharing groups, defendants should set forth clear rules for when
“opting-in” to cost-sharing of records, exams, or experts must occur and when the cost-sharing becomes
“vested,” that is, at what point in time defendants can no longer “opt-out” of the cost-sharing without
paying their share. Setting these rules out at the outset of the litigation prevents disputes and cash-flow
issues later in the litigation when some defendants inevitably resolve the case. Moreover, joint defense
counsel should work together to divide the labor requirements for these tasks (records, exams, experts),
so that the client billing for these often time-consuming actions is not bourn entirely by one or two
defendants. Without effective cost-sharing rules and division of costs and labor, the costs in time,
19
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effort, and money of defending against these lung cancer cases would be just as prohibitive as simply
settling them - a less-than-optimal notion.
VI.

CONCLUSION

New diagnoses of lung cancer are accelerating, while new diagnoses of mesothelioma are not.
Asbestos plaintiffs’ attorneys will continue to turn to allegedly asbestos-related lung cancer lawsuits in
increasingly higher numbers in order to maintain the asbestos liability industry if defendants do not
aggressively challenge the lung cancer diagnosis and the causal relationship between asbestos exposure,
particularly in plaintiffs with a history of smoking, and lung cancer. While some plaintiffs’ experts have
drawn contrary conclusions, the defense experts appear to have the better argument: that is, past
exposure to asbestos in an allegedly asbestos-related lung cancer case is not equivalent to causation.
This argument may or may not prevail at summary judgment or before a jury gets the case - that will
depend on the vagaries of each particular jurisdiction, their standards, and the courts. However, what is
clear is that without a reliable diagnosis of asbestosis, which is indicative of heavy asbestos exposure,
lung cancer cannot conclusively be causatively related to past asbestos exposure. In order to establish
the causation defense in a lung cancer case, a defendant must know and understand the correlation
between smoking, asbestosis, and lung cancer, must conduct a thorough medical work-up of the
plaintiff, must get a detailed smoking history at depositions, and must join together with other likeminded defendants to share in the costs of records, testing, and experts. Through this strategy,
defendants can uncouple the false connection and establish the lack of causation between past asbestos
exposure and lung cancer, and potentially obtain favorable outcomes in these cases.
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Introduction
Insurers have often relied on the assumption that absent coverage
there can be no extra-contractual liability (i.e. liability beyond that defined
by contract). This so-called “general rule” may be no rule at all. Recent
case law and legislation have provided policyholders with a number of
stepping stones on the path to extra-contractual recovery even where their
claim is not covered by the policy. Certainly the viability of such extracontractual claims varies by jurisdiction. But in a growing number of
states, courts are allowing extra-contractual claims to proceed based on
alleged failures on the part of insurers to properly respond and handle
claims. The trend appears to generally involve one of the following types
of claims:
 Failure to promptly and fairly investigate and adjust first party
claims
 Failure to properly respond to a request for a defense of a third
party claim
 Violations of fair claim handling practices statutes and regulations
This article focuses on how claim handling blunders may create liability in
the absence of coverage.
Part I of this article explores recent case law and regulations
impacting an insurer’s exposure to extra-contractual liability for errors in
the adjustment of first party claims and in the investigation and defense of
third party claims. Part II addresses how, under certain limited
circumstances, policyholders may pursue claims against agents and
brokers where the policy does not cover the claim.
I.

Insurers May Face Extra-Contractual Liability Even For
Uncovered Claims.

An insurer risks liability beyond that defined in its policy of
insurance where its acts or omissions in handling and adjusting a claim
amount to bad faith or result in application of the doctrines of waiver or
estoppel. Some courts have held such liability may be imposed even
where the claim is not covered by the policy. Moreover, some states that
require a claim to be covered before bad faith liability can be pursued may
nevertheless find liability where the insurer has waived coverage defenses
or is otherwise estopped from raising valid defenses. This article reviews
some of the more recent developments for these alternative paths to
extra-contractual liability.
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A. Breach Of The Covenant Of Good Faith And Fair Dealing As A
Basis For Liability Absent Coverage
Presumed in all contracts, including insurance policies, is the
covenant of good faith and fair dealing. The obligations imposed by the
covenant are not defined in the contract; rather, they are imposed by law
governing the manner in which the contractual obligation (i.e. to defend
and indemnify) are fulfilled. In the insurance context, this covenant is
often said to require the insurer to not place its own interest above those
of its insured. See e.g. Comunale v. Traders & General Ins. Co., 328 P.2d
198, 200 (Cal. 1958); Rawlings v. Apocada, 726 P.2d 565, 569 (Ariz. Ct.
App. 1986).
To understand how a breach of the implied covenant could exist
absent a covered claim, it is useful to review the types of obligations
courts have found are imposed on insurers by the implied covenant.
1.

Obligations Imposed By The Implied Covenant

In the first-party context, the implied covenant has been held to
require a thorough and prompt investigation of the claim as well as
payment of policy benefits without unreasonable delay. See e.g.
California Shoppers, Inc. v. Royal Globe Ins. Co., 221 Cal.Rptr. 171, 200
(1985).
In the third-party context, the implied covenant has been found to
require: a reasonable and prompt investigation of the claim; a defense of
the insured where a potential for coverage exists; and an attempt to settle
the claim within policy limits whenever there is a substantial likelihood of a
recovery in excess of those limits. See e.g. Egan v. Mutual of Omaha Ins.
Co., 620 P.2d 141, 145-146 (Cal. 1979); Johansen v. California State
Auto. Assn. Inter-Ins. Bureau, 538 P.2d 744 (Cal. 1975). Particularly
relevant here is the obligation to investigate a claim, which according to
some courts is a separate obligation not necessarily tied to whether the
claim is covered. In contrast, the duties to defend and settle implicitly, if
not directly, require either a potential for coverage or actual coverage.
Consequently, under both first-party and third-party contexts the
insurer must conduct prompt and reasonable investigations of claims as
part of its obligations under the implied covenant of good faith and fair
dealing. The issue then becomes whether errors in the investigation of a
claim alone can give rise to liability outside the policy of insurance.
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2.

The “General Rule” Requires The Claim To Be Covered
Before A Bad Faith Claim May Proceed

Many state courts have said no. For example, courts in California
have held that “[t]he covenant of good faith is read into contracts in order
to protect the express covenants or promises of the contract, not to protect
some general public policy interest not directly tied to the contract’s
purposes.” Foley v. Interactive Data Corp., 765 P.2d 373 (Cal. 1988). For
this reason, if there is no breach of the contract of insurance there can be
no breach of the implied covenant. See e.g. Waller v. Truck Ins.
Exchange, Inc., 900 P.2d 619, 639 (Cal. 1995); Jordan v. Allstate Ins. Co.,
56 Cal.Rptr.3d 312, 324 (Cal. Ct. App. 2007).
Other states requiring the claim to be covered before extracontractual liability may arise include: Alabama – White v. State Farm Fire
& Cas. Co., 953 So.2d 340 (Ala. 2005); Connecticut – Capstone Building
Corp. v. American Motorists Ins. Co., 67 A.3d 961, 987 (CT 2013);
Delaware – Cassan v. Nationwide Ins. Co., 455 A.2d 361, 369 (Del.
Super. Ct. 1982); Georgia – BayRock Mortg. Corp. v. Chicago Title Ins.
Co., 648 S.E.2d 433 (Ga. Ct. App. 2007); Idaho – Robinson v. State Farm
Mut. Auto. Ins. Co., 45 P.3d 829 (Idaho 2002); Iowa – Johnson v. Farm
Bureau Mut. Ins. Co., 533 N.W.2d 203 (Iowa 1995); Kentucky – Wittmer
v. Jones, 864 S.W.2d 885, 890 (Ky. 1993); Louisiana – Clausen v.
Fidelity and Deposit Co. of Maryland, 660 So.2d 83 (La. Ct. App. 1995);
Minnesota – In re Hennepin County 1986 Recycling Bond Lit., 540
N.W.2d 494 (Minn. 1995); Mississippi – McCain v. Northwestern Nat’l
Life Ins. Co., 484 So.2d 1001, 1002 (Miss. 1986); New Mexico – Charter
Services, Inc. v. Principal Mutual Life Ins. Co., 868 P.2d 1307, 1313 (N.M.
Ct. App. 1994); Rhode Island – Bartlett v. John Hancock Mut. Life Ins.
Co., 538 A.2d 997, 1000 (R.I. 1988); Texas – Republic Ins. Co. v. Stoker,
903 S.W.2d 338 (Tx. 1995); Vermont – Serecky v. National Grange
Mutual Ins., 857 A.2d 775 (Vt. 2004); and Virginia – A&E Supply Co. v.
Nationwide Mut. Fire Ins. Co., 798 F.2d 559 (4th Cir. 1986); Wisconsin –
Brethorst v. Allstate Prop. and Cas. Ins. Co., 798 N.W.2d 467 (Wis.
2011).1
3.

Recent Trends Suggest Extra-Contractual Claims Are
Not Dependent Upon The Existence Of Coverage

1

It is significant to note that even in states where the existence of a covered claim
is a predicate to bad faith liability, an insurer may be held liable absent coverage under
some other tort theory such as fraud, negligent misrepresentation, intentional infliction of
emotional distress or invasion of privacy. However, these types of claims are outside the
scope of this article as the necessarily involve unique, and most often extreme, factual
circumstances.
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In contrast, a growing number of courts and some state legislatures
have recently allowed insureds to pursue bad faith claims even after it is
determined the claim is not covered under the policy. Courts allowing
such claims typically reason that an insurer may be liable for bad faith
where it denies the insured the security of knowing it will be dealt with
fairly and in good faith. Specifically, the cases usually involve the
determination that the insurer has acted so egregiously in the handling or
adjustment of an insured’s claim as to constitute bad faith regardless of
whether the claim is actually covered under the policy. While there seems
to be a common thread between most of the “bad-faith-absent-coverage”
cases, the courts’ analysis often differs depending upon the context of the
insured’s bad faith claim.
a)

Conduct Prior To Denial Of Coverage

In the first-party context, courts that have allowed insureds to
pursue bad faith actions absent coverage have uniformly done so under a
tort theory. These cases generally involve allegations that the insurer
acted wrongfully in the investigation, handling, or denial of the insured’s
first-party claim. While it is somewhat unclear from the opinions, the
courts seem to suggest the insured should be compensated for the
emotional distress or insecurity sustained during the claims handling
process.
The Arizona Supreme Court’s decision in Deese v. State Farm
Mutual Automobile Insurance Co., 838 P.2d 1265 (1992), provides a good
example of the courts’ reasoning in these cases. In Deese, the insured
made a claim for medical expenses with State Farm after she suffered
serious injuries in an automobile accident. After an independent
investigation, State Farm agreed to pay only a portion of the medical bills,
forcing the insured to cover the remainder. The insured filed suit, alleging
breach of contract and bad faith. The jury found in favor of State Farm on
the breach of contract action but in favor of the insured on the bad faith
claim and awarded her $75,000 in punitive damages. State Farm
appealed.
The appellate court agreed with State Farm and found that the
insured was required to establish a breach of an express policy term as a
prerequisite to a bad faith claim. The Arizona Supreme Court disagreed,
however, explaining a breach of the implied covenant of good faith and fair
dealing could arise absent coverage where the insurer’s conduct
effectively denies the insured the “security of knowing that she will be
dealt with fairly and in good faith.” Id. at 1269. Since it was determined
there was no coverage under the policy in the first place, the court’s
opinion suggests insureds can be compensated solely for emotional
distress associated with the denial of a claim. Critics of Deese argue such
4

a result is unsound as emotional distress may be experienced by an
insured in any denial situation.
The Supreme Court of South Carolina relied, in part, on Deese in
holding that breach of contract is not a predicate to a bad faith claim. In
Tadlock Painting Co. v. Maryland Cas. Co., 473 S.E.2d 52 (S.C. 1996),
the Tadlock operated an industrial painting company and was insured
under a general liability policy issued by Maryland Casualty Co. During
one of its operations, overspray landed on dozens of cars. Claims were
made against Tadlock for the damage caused by the overspray. Those
claims were tendered to Maryland who initially agreed to attempt to settle
the claims but reserved the right to apply a deductible against each
payment made to a claimant. Tadlock objected and Maryland withdrew
from all settlement efforts. Tadlock proceeded to settle all the claims on
its own and brought a bad faith suit against Maryland.
Maryland argued that the bad faith claim must fail absent a breach
of an express contract provision. The Court disagreed, ruling that the
benefits due an insured are not limited solely by those expressly set out in
the contract but also include the obligation to deal with the insured fairly
and in good faith. Id. at 54. It allowed the claim to proceed despite the
fact that all the settlements were for amounts under the deductible. The
Court noted that “whether insurer is liable for bad faith must be determined
by the evidence before it at the time it denied the claim; evidence arising
after denial irrelevant to propriety of insurer's conduct at the time of
refusal.” Id. at 55.
There is similar precedent in Ohio, where courts have found that
“the tort of bad faith is an independent claim which does not necessarily
rely on a breach of contract claim for its existence.” Bullet Trucking, Inc. v.
Glen Falls Ins. Co., 616 N.E.2d 1123, 84 Ohio App. 3d 327, 334 (Ohio Ct.
App. 1992). Bad Faith may “be asserted ‘when an insurer breaches its
duty of good faith by intentionally refusing to satisfy an insured's claim
where there is either (1) no lawful basis for the refusal coupled with actual
knowledge of that fact or (2) an intentional failure to determine whether
there was any lawful basis for such refusal.’ [Citation].” Id. Under this
second basis for liability, the policyholder need only establish that the
insurer intentionally failed to determine whether its denial of coverage had
a valid basis. Id.; see also Poneris v. Pennsylvania Life Ins. Co., 2007
U.S. Dist. LEXIS 80685, 2007 WL 3047232 (S.D. Ohio 2007); Essad v.
Cincinnati Cas. Co., 2002 Ohio App. LEXIS 7285, 2002 WL 924439 (Ohio
Ct. App. 2002); but see Hahn's Electric Co. v. Hartford Cas. Co., 2002
Ohio App. LEXIS 5031 at 24 (Ohio Ct. App. 2002).
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Somewhat analogous to an insurer’s failure to determine a valid
basis for denial is where an insurer fails to rely on a valid defense to
coverage. In Vining v. Enterprise Financial Group, Inc., 148 F.3d 1206
(10th Cir. 1998), the court ruled that under Oklahoma law “a plaintiff may
bring a bad faith cause of action even though a legitimate defense to a
breach of contract claim exists if the defendant did not actually rely on that
defense to deny payment under the policy.” Id. at 1213. The plaintiff in
Vining demonstrated that the insurer had a deliberate, systematic practice
of rescinding life insurance policies as soon as claims were made. The
court found that such evidence constitutes bad faith regardless of whether
the insurer could have relied on a coverage defense because in fact the
insurer did not expressly contest coverage on that basis. Id.
b)

Voluntary Assumption Of The Defense

Where an insurer voluntarily assumes the insured’s defense (i.e. a
defense is provided gratuitously) but mishandles the case and causes
harm to the insured, some courts have held the insured can pursue a bad
faith claim even though the insurer did not have a duty to defend in the
first place. The reasoning in these cases is that once the insurer assumes
the insured’s defense, the covenant of good faith and fair dealing requires
the insured to act reasonably and not leave the insured worse than it
would have been had the insurer not defended the case at all.
A good example of the reasoning behind this line of cases is
Delmonte v. State Farm Fire & Casualty Co., 975 P.2d 1159 (HI 1999). In
Delmonte, the Supreme Court of Hawaii held that a carrier had a duty to
conduct a defense in good faith even though there was no actual duty to
defend. Specifically, the court held once an insurer assumes the defense
of its insured, it is obligated to not mishandle the defense and even appeal
where reasonable grounds for the appeal exist. In an earlier third-party
bad faith case, the Hawaii Supreme court explained the breach of the
express covenant to pay claims is not the sine qua non for an action for
bad faith: “The implied covenant is breached, whether the carrier pays the
claim or not, when its conduct damages the very protection or security
which the insured sought to gain by buying insurance.” Best Place, Inc. v.
Penn America Ins. Co., 82 Haw 120, 129 (HI 1996) (internal citations
omitted).
Another case, which provides more insight into the courts’
reasoning in these third-party cases is Lloyd v. State Farm Mutual
Automobile Insurance Co., 943 P.2d 729 (Ariz. App. 1996). In Lloyd, the
insured purchased a personal auto policy from State Farm but did not
obtain coverage for a go-cart, which it also owned. Apparently, the
insured knew the go-cart was uninsurable. A third-party brought suit
against the insured after being struck by the go-cart. The insured failed to
respond to the complaint and the third-party filed an application for default,
6

which it sent to the insured and State Farm. The insured testified that
upon receiving a copy of the application for default he called the claims
department and was told State Farm would “take care of it.”
After default was entered against the insured for $10 million, State
Farm hired defense counsel to represent the insured. Defense counsel
filed an answer and a motion to set aside the default. Soon thereafter,
State Farm sent the insured a reservation of rights letter, which in addition
to reserving the right to deny coverage, also stated State Farm would
begin its investigation into whether coverage existed and warned of the
possibility of a judgment in excess of limits.
During State Farm’s investigation, the third-party made a settlement
demand for policy limits of $50,000, which State Farm rejected two days
prior to the offer’s expiration. At the same time that it rejected the
settlement, State Farm sent a letter to the insured advising there was no
coverage under the policy, that it was withdrawing from the defense, and
that the insured should obtain its own counsel. The insured received
State Farm’s letter after the expiration of the $50,000 settlement demand
and, unfortunately for the insured, the court denied its motion to set aside
the default.
In ensuing coverage action, State Farm maintained it could not be
liable for the assumption of a duty to defend in the absence of an
insurance policy covering the accident. The trial court granted summary
judgment for State Farm. The appellate court reversed. While the court
recognized an insurer need not defend when the complaint does not
trigger a duty to defend, it held a carrier could be held liable for bad faith in
the absence of coverage:
[State Farm’s] assumption [of the defense] was "gratuitous"
because, as it turns out, the policy does not cover the
accident. The fact that State Farm gratuitously assumed the
defense does not mean that the duty to defend is
unconnected to the policy. Rather, that term was used
because under the circumstances the policy itself did not
require State Farm to assume the defense.
.....
The core of the duty of good faith and fair dealing is that the
insurer act reasonably towards its insured. We grant that
security from financial loss is a primary goal motivating the
purchase of insurance. That security flows from the express
covenants of the insurance agreement. However, the
insured also is entitled to receive the additional security of
knowing that she will be dealt with fairly and in good faith.
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That security comes not from the express contractual terms,
but from the implied covenant of good faith and fair dealing.
Id. at 736 (emphasis in original).
The Lloyd court’s reference to State Farm’s “gratuitous assumption”
of the insured’s defense is similar to another line of cases which hold an
insured can pursue a bad faith action in the absence of coverage when
the insurer is estopped from denying coverage. See para. I.B. below.
c)

Violation Of Statutes Or Regulations As A Basis
For Extra-Contractual Liability

All states have enacted some form of unfair insurance practices
laws. These laws are typically enforced by the State Insurance
Commissioners. However, some states allow for a private right of action.
See Ostrager & Newman, Handbook on Insurance Coverage Disputes
(Aspen Publishers, Inc., 16th ed. 2013) at §12.02[c], p. 1044-46. The
conditions and limitations on recovery vary by state but some states afford
the right to recover for statutory violations even where there is no
coverage for the claim at issue.
For example, in St. Paul Fire and Marine Ins. Co. v. Onvia, Inc.,
196 P.3d 664 (Wash. 2008), the Supreme Court of Washington addressed
the certified question from the Western District of Washington, whether
and insured has a bad faith cause of action against its liability insurer for
violation of the Washington Administrative Code or the Washington
Consumer Protection Act (CPA) absent any coverage obligation. In
Onvia, the District Court determined the insurer did not act in bad faith in
denying coverage but certified the question of whether the insured could
pursue a common law bad faith claim for procedural missteps by the
insurer in handling the claim.
The underlying claim involved a class action against the insured for
“fax blasting” in violation of state law. The action was tendered to the
insured liability carrier. The insurer did not respond to the notice of claim
until nine months later, denying coverage and a defense. The insured
defended itself and eventually agreed to a stipulated judgment and
assignment of insurance rights to the plaintiff with a covenant not to
execute against the insured.
A coverage action ensued and the District Court granted the
insurer’s motion for partial summary judgment on all coverage issues. Id.
at 667. The remaining claims were for common law procedural bad faith
for violation of the CPA, which were certified to the Washington Supreme
Court. The Court first noted that under Washington law in the third-party
insurance context, an insurer can be held liable for bad faith even in the
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absence of a covered claim. Id. at 668 (citing Kirk v. Mt. Airy Ins. Co., 951
P.2d 1124 (Wash. 1998). It found that under Washington law, “every
insurer has a duty to act promptly, in both communication and
investigation, in response to a claim or tender of defense. [citing various
Washington statutes]. Id. The Court concluded that the insurer’s failure to
promptly respond could form the basis of a bad faith claim, as the duty to
promptly investigate and respond to claims is read into every contract of
insurance. Id. at 669.
For more information on state consumer protection laws there are a
variety of helpful resources. See PropertyCasualty360, Claims-Handling
Guidelines, available at http://www.propertycasualty360.com/pages/
claims-guidelines.php; Carolyn L. Carter, Consumer Protection In The
United States, A 50-State Report on Unfair and Decptive Acts and
Practices Statutes, 2009 National Consumer Law Center, Inc.,
http://www.nclc.org/images.pdf.udap/report_50_states.pdf.
B. Waiver As A Basis For Liability Absent Coverage
Courts have also held an insurer can effectively waive its right to a
coverage defense when the insurer is found to have failed to raise or rely
upon a coverage defense. Some commentators suggest these cases
provide insureds with at least a basis to argue an insured can pursue
extra-contractual recovery despite there being no coverage by virtue of the
insurer’s waiver. The typical elements of waiver are (1) the existence at
the time of the waiver of a right, privilege, advantage, or benefit which may
be waived; (2) the actual or constructive knowledge of the rights; and, (3)
the intention to relinquish the right.
For example, in the first-party context a Florida court in Johnson v.
Life Insur. Co. of Georgia, 52 So. 2d 813 (Fla. 1951), held that an insurer
waived its coverage defense by acting inconsistent with that defense. The
court found the insurer’s acceptance of premium with constructive
knowledge of the coverage defense constituted a waiver. Generally,
however, constructive knowledge should be insufficient to support waiver.
See United Services Automobile Association v. Clarke, 957 So. 2d 554
(Fla. 4th DCA 2000) (holding no waiver when there was no “deliberate
disregard of information for information” by the insurer).
Waiver may also be found in the third-party context where the
insurer fails to effectively reserve its rights when undertaking the defense
of its insured. In World Harvest Church, Inc. v. GuideOne Mut. Ins. Co.,
695 S.E.2d 6 (Ga. 2010), two individuals set up a Ponzi scheme involving
an automobile title lending business. One million dollars from the scheme
was donated to the World Harvest Church but an SEC investigation of the
church donations revealed the source and brought a civil enforcement
action to recover these funds from the church. The church tendered the
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defense of this case to GuideOne. An affilate of GuideOne responded
with a written reservation of rights letter and eventually denied coverage.
After the original enforcement action was dismissed for lack of
personal jurisdiction, a second enforcement action was brought against
the church in its home state of Georgia. The church again sought a
defense from GuideOne. GuideOne assumed the defense without issuing
a reservation of rights but later denied coverage and withdrew the
defense. The church undertook to defend itself but the court entered
summary judgment against the church. The case settled for $1 million
and the church brought suit against GuideOne for breach of the duties to
defend and indemnify. The trial court rejected the church’s argument that
GuideOne’s failure to issue a reservation of rights estopped it from
denying coverage. It entered summary judgment for GuideOne finding the
church was not prejudiced by GuideOne’s defense of the action and later
withdrawal.
On appeal the Eleventh Circuit certified three questions to the
Georgia Supreme Court;
(1) Does an insurer effectively reserve its right to deny
coverage if it informs the insured that it does "not see
coverage," after the insured had received a written
reservation of rights from the insurer's sister company in a
similar lawsuit in another jurisdiction, or is a written or more
unequivocal reservation of rights required?
(2) When an insurer assumes and conducts an initial defense
without notifying the insured that it is doing so with a
reservation of rights, is the insurer estopped from asserting
the defense of noncoverage only if the insured can show
prejudice, or is prejudice conclusively presumed?
(3) If the insured must show prejudice, do the facts and
circumstances of this case show it?
Id. at 9.
As to the first point, the Court ruled that a written reservation is not
required so long as an insurer fairly informs the policyholder of the
insurer’s position. The court found that GuideOne’s statement that “it did
not see coverage” did not satisfy the requirement that the specific basis for
reservations be provided to the insured. Id. at 10. The court also found
that the prior reservation of rights letter was not sufficient since it referred
to a predecessor policy.
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The Court then ruled that when an insurer undertakes to defend its
insured without issuing a reservation of rights, prejudice is conclusively
presumed and “the insurer is deemed estopped from asserting the
defense of non-coverage regardless of whether the insured can show
prejudice.” Id. at 12. Consequently, GuideOne was held liable for the
church’s losses despite the fact that the claim was not covered. See also
Hoover v. Maxum Indem. Co., 730 S.E.2d 413 (Ga. 2012) (Insurer waived
the late notice defense by its outright denial of the claim).
Similarly, the Missouri Supreme Court in Brown v. State Farm Mut.
Auto. Ins. Co., 776 S.W.2d 384, 387 (Mo. 1989), annouced that “[i]t is the
insurer’s unequivocal conduct, knowingly contrary to the claim provisions
of its contract, that betrays the insurer’s purpose to relinquish its right to
rely on the contractual language.” The Court was careful to note that “the
insurer must first announce a specific defense and subsequently seek to
rely instead on an inconsistent theory.” Id. at 388. Only where the
announcement of a specific defense to coverage “lulls the insured into
relying to his detriment and subsequent injury” on the stated position is
estoppel an issue. Id. See also United States Fidelity & Guar. Co. v.
Country Club, 458 S.E.2d 734 (N.C. Ct. App. 1995) (Despite the existence
of a liquor exclusion that barred the claim, coverage may be found by the
doctrines of waiver and estoppel where the insurer knew that its insured
provided alcohol to guests); but see Ulico Cas. Co. v. Allied Pilots Assn.,
262 S.W.3d 773 (Tx. 2008) (“[T]here is no ‘right’ of noncoverage that is
subject to being waived by the insurer, even by assumption of the
insured's defense with knowledge of facts indicating noncoverage and
without obtaining a valid reservation of rights or non-waiver agreement.);
Wisconsin in Maxwell v. Hartford Union High School District, 814 N.W.2d
484 (Wis. 2012) (An insurer which defends without reserving the right to
deny coverage has not waived its ability to rely on coverage clauses in the
policy allowing for such a denial).
C. Estoppel As A Basis For Liability Absent Coverage
While the doctrines of waiver and estoppel are similar in that they
bar the insured from asserting a defense, they are not the same. The
application of the rule of estoppel to insurance contracts stems from the
inequity resulting from an insured’s detrimental reliance on an insurer’s
superior knowledge in purchasing a policy of insurance, which deprives
him of the opportunity to purchase desired coverage elsewhere. On the
other hand, waiver is commonly described as the voluntary or intentional
surrender of a known right, or at least, conduct which demonstrates an
inference of such relinquishment.
Numerous states have held that an insurer can be estopped from
asserting an otherwise valid defenses if it defends without notifying the
insured of a reservation of rights. The Washington Supreme Court, for
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example, has held that a bad faith action could be maintained in the firstparty context under an estoppel theory even when coverage was
ultimately found to be non-existent. In Coventry Assoc. v. American States
Insur. Co., 961 P.2d 933 (Wash. 1998), the insurer denied coverage after
performing a brief and admittedly inadequate investigation of the insured’s
apartment complex. While the insured was building the apartment
complex, a retaining wall collapsed, damaging the property. After the
insured submitted its claim, the insurer’s adjuster briefly investigated the
site. The adjuster only looked at two of the six forms comprising the
insured’s policy, but denied coverage because the policy had an exclusion
for damage to the retaining wall.
In a rare turn of events, the insurer admitted that this investigation
was in bad faith, but argued the insured had suffered no harm because it
was not entitled to coverage in the first place. The court disagreed,
pointing out that an insurer owes a duty of good faith that is separate from
its contractual obligations. Id. at 937-938. The Court found that the
insurer forced its insured to hire experts and investigators to determine
whether it should have covered the claim, thus committing unfair trade
practice and denying the insured the full benefit of its insurance contract.
It concluded that a bad faith action is permissible against an insurer
regardless of whether the insurer was ultimately correct in determining the
absence of coverage. Id.
Courts in Ohio have likewise applied the doctrines of waiver and
estoppel to extend liability for a claim not otherwise covered in certain
situations. In Turner Liquidating Co. v. St. Paul Surplus Lines Ins. Co., 93
Ohio App. 3d 292 (Ohio Ct. App. 1994), the insurer agreed to defend the
insured under a policy providing coverage for products liability claims.
Approximately a year later the insurer withdrew the defense. The insured
initiated a suit claiming that the insurer is estopped from denying coverage
as no reservation of rights was ever made.
The court surveyed the law of waiver and estoppel in the insurance
context and noted that while the general rule might be that coverage
cannot be created by waiver or estoppel, there are a number of
exceptions. It found that estoppel may be appropriate where an insurer's
misrepresentation made at the policy's inception prevented the insured
from procuring the desired coverage. The court further concluded that in
cases where the insurer represents the insured without a reservation of
rights, the insured may be prejudiced by the legal strategy adopted by the
insurer. Id. at 299. It held that “[p]roviding a defense for nearly one year
without reserving its rights may give rise to a claim of estoppel preventing
St. Paul from raising the lack of coverage in this case.” Id. at 300.
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The Illinois Supreme Court went so far as to establish a protocol for
insurers to avoid coverage by estoppel. In Employers Ins. of Wausau v.
EHLCO Liquidating Trust, 708 N.E.2d 1122 (Ill. 1999), the Court restated
the general rule that “an insurer which takes the position that a complaint
potentially alleging coverage is not covered under a policy that includes a
duty to defend may not simply refuse to defend the insured. Rather, the
insurer has two options: (1) defend the suit under a reservation of rights or
(2) seek a declaratory judgment that there is no coverage. If the insurer
fails to take either of these steps and is later found to have wrongfully
denied coverage, the insurer is estopped from raising policy defenses to
coverage.” Id. at 1135. The Court went on to note that estoppel does not
apply where there was no duty to defend in the first instance. Id. at 1135.
D. Part 1 - Summary
Many courts continue to link coverage with the viability of any bad
faith or extra-contractual claim. However, a number of recent decisions
have weakened this “general rule” in the context of adjusting, investigating
or handling claims. These decisions either separate the obligations
related to the response and handling of a claim from the duty to indemnify
or rely on the doctrines of waiver or estoppel to impose liability absent
coverage. Some state legislatures have also imposed claim handling
obligations on insurers that may be used by policyholders as a basis of
extra-contractual liability against insurers. But insurers may not be alone.
Agents and brokers may also have reason for concern as Part II explores.
II.

Agent And Broker Liability In The Absence Of Coverage
A. General Rule Concerning Bad Faith Claims Against the Agent or
Broker
1.

Defining Terms

As an initial matter, the terms “agent” and “broker” are often used
interchangeably and sometimes incorrectly by courts. Insurance brokers
are generally independent contractors who procure insurance on behalf of
insureds. Secura Ins. Co. v. Saunders, 227 F.3d 1077, 1080 (8th Cir.
2000); Alverson v. Am. Nat. Ins. Co., 30 Fed. Appx. 491, 496 (6th Cir.
2002). While a broker is typically considered the agent of an insured, a
broker could be an agent for an insurer for certain purposes. Secura, 227
F. 3d at 1080. A broker can be an agent for an insurer if the insurer gives
the broker the authority to act on its behalf or if there are acts from which a
broker’s authority to represent the insurer may be fairly inferred. Id. In
other words, a broker can in some circumstances be a dual agent for both
an insurer and an insured. Nat'l Prop. Owners Ins. Co. v. Wells, 166 Ga.
App. 281, 282, 304 S.E.2d 458, 459 (Ga. Ct. App. 1983).
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In contrast, individuals generally described as “agents” generally
works for an insurer and not for an insured. An agent could be an
employee of an insurer, or could simply be someone who writes insurance
policies on behalf of an insurer. E.g. Benner v. Farm Bureau Mut. Ins. Co.
of Idaho, Inc., 96 Idaho 311, 313, 528 P.2d 193, 195 (1974). Independent
claims adjusters are generally considered agents of an insurer.
2.

Liability of Agents and Brokers Generally

It is well established that brokers and agents can face liability under
any number of theories, including but not limited to failure to procure
insurance, negligent misrepresentation, and fraud. See, e.g. Liberty
Surplus Ins. Corp., Inc. v. First Indem. Ins. Services, Inc., 31 So. 3d 852,
857 (Fla. Dist. Ct. App. 2010) (holding that broker could be liable to insurer
under negligent misrepresentation theory); Flamme v. Wolf Ins. Agency,
239 Neb. 465, 471, 476 N.W.2d 802, 807 (1991) (stating that it is well
established that brokers or agents can be liable to insureds under
negligent misrepresentation); Von Hoffmann v. Prudential Ins. Co. of Am.,
202 F. Supp. 2d 252, 263 (S.D.N.Y. 2002) (holding that it was appropriate
for insured to bring fraud claim against insurance broker).
a)

Failure to Procure Insurance

It is well clear that brokers and agents can be liable to insureds if
they negligently failure to procure insurance. See generally Liability of
Insurance Broker or Agent to Insured for Failure to Procure Insurance, 64
A.L.R.3d 398.
b)

Advice Regarding the Amount of Coverage

While brokers and agents do not have a general duty to advise
customers about their particular insurance needs or the types and
amounts of coverage that may be available, nor do they have an
obligation to explain policies, brokers and agents do have a duty to obtain
the coverage that an individual requests. Busey Truck Equip., Inc. v. Am.
Family Mut. Ins. Co., 299 S.W.3d 735, 738-39 (Mo. Ct. App. 2009). If
insurance coverage is not available, an agent or broker must explain that.
Haynes v. Edgerson, 240 S.W.3d 189, 195 (Mo. Ct. App. 2007)
c)

Liability to Insurer for an Unauthorized Extension
of Coverage
As with an agent or broker’s liability for negligent failure to procure
insurance, it well established that an agent can also be liable to an insurer
for an unauthorized extension of coverage. See, e.g. Benner v. Farm
Bureau Mut. Ins. Co. of Idaho, Inc., 96 Idaho 311, 313, 528 P.2d 193, 195
(1974). The rationale behind that rule makes sense because an insurer as
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a principal is bound by an agent’s act. See Manufacturer's Casualty
Insurance Co. v. Martin-Lebreton Insurance Agency, 242 F.2d 951 (5th
Cir. 1957); Restatement of Agency, § 401. Thus, an insurer has a cause of
action against an agent who extends coverage to an insured without
authorization.
d)

Failure to Properly Adjust the Claim

There is currently a split of authority as to whether it is permissible
for insureds to sue independent adjusters for improperly adjust a claim. In
Charleston Dry Cleaners & Laundry, Inc. v. Zurich Am. Ins. Co., 355 S.C.
614, 618, 586 S.E.2d 586, 588 (2003), explained that the majority of
jurisdictions do not permit an insured to sue an independent adjuster for
negligence because there is no relationship between an adjuster and an
insured, and thus no duty to use due care. See Meineke v. GAB Business
Servs., Inc., 195 Ariz. 564, 991 P.2d 267 (Ct.App.1999); Sanchez v.
Lindsey Morden Claims Servs., Inc., 72 Cal.App.4th 249, 84 Cal.Rptr.2d
799 (1999); King v. National Security Fire and Cas. Co., 656 So.2d 1338
(Fla.Dist.Ct.App.1995); Velastequi v. Exchange Ins. Co., 132 Misc.2d 896,
505 N.Y.S.2d 779 (N.Y.City Civ.Ct.1986); Dear v. Scottsdale Ins. Co., 947
S.W.2d 908 (Tex.App.1997); see also Troxell v. American States Ins. Co.,
596 N.E.2d 921, 925 n. 1 (Ind.Ct.App.1992); Wolverton v. Bullock, 35
F.Supp.2d 1278 (D.Kan.1998); Grossman v. Homesite Ins. Co.,
FSTCV075004413S, 2009 WL 2357978 (Conn. Super. Ct. 2009). These
courts recognize imposing a legal duty on independent adjusters to
insureds would “thrust the adjuster into what could be an irreconcilable
conflict between such duty and the adjuster's contractual duty to follow the
instructions of its client, the insurer.” GAB Business Services, Inc., 195
Ariz. at 568, 991 P.2d 267.
The jurisdictions which permit negligence claims an against
insurance company’s agents focus on the fact that there is a foreseeability
of harm to insureds if a claim is not properly adjusted. Morvay v. Hanover
Ins. Cos., 127 N.H. 723, 506 A.2d 333 (1986). In Morvay, independent
insurance investigators were hired by an insurance company to
investigate a plaintiffs' claim after a fire damaged their home. Although,
the court recognized that the independent investigators were not in privity
with the plaintiffs, the court reasoned that the investigators were fully
aware that the plaintiffs could be harmed financially if they performed their
investigation in a negligent manner and rendered a report to insurer that
would cause the company to refuse payment to the plaintiffs. The court
held that the plaintiffs stated a cause of action in negligence against the
independent insurance investigators. See also Continental Ins. Co. v.
Bayless and Roberts, Inc., 608 P.2d 281 (Alaska 1980); Brown v. State
Farm Fire and Casualty Co., 58 P.3d 217 (Okla.Ct.App.2002); Bass v.
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California Life Ins. Co., 581 So.2d 1087 (Miss.1991) (allowing claim for
gross negligence).
e)

Liability for Bad Faith

Regardless of the existence of coverage, the general rule is that
insurance agents cannot be liable for bad faith damages to third parties as
there is no contract between the agent and the third party, and the duty of
good faith and fair dealing arises out of contract. Similarly, insurance
brokers who procure insurance on behalf of insureds are not liable to an
insured for an insurer’s bad faith; rather, they are only liable if they
themselves act in bad faith in their dealings with an insured. Accordingly,
normally bad faith damages are only recoverable from an insurer. This
rule applies to agents, brokers and independent adjusters.
(1)

Insurance Agents

The general rule that agents cannot be held liable for bad faith is
exemplified in Butler v. Nationwide Mut. Ins. Co., 712 F. Supp. 528, 529
(S.D. Miss. 1989). In that case, the defendant agent was described as a
“career agent” who exclusively wrote insurance policies on behalf of
Nationwide for a specific geographic region in Mississippi. The plaintiff
attempted to assert a bad faith claim against both the agent and
Nationwide. In dismissing the claim against the agent, the court explained
that the agent was not party to the insurance contract and therefore could
not be “sued for bad faith refusal to pay nor can [he] be subjected to an
implied duty of good faith and fair dealing.” Id. (citing Griffin v. Ware, 457
So. 2d 936 (Miss. 1984)).
Courts have followed the rationale in Butler and have refused to
extend bad faith liability to agents because agents are not parties to the
insurance contract between the insurer and the insured. See, e.g., United
Adjustment Svcs., Inc., v. Prof. Insurors Agency, LLC, 307 P. 3d 400, 405
(Okla. Ct. Civ. App 2013) (stating that Oklahoma law is clear that an
insured cannot bring a bad faith claim against an independent insurance
agency or its agents because they are not parties to the insurance
contract); Gruenberg v. Aetna Ins. Co., 9 Cal. 3d 566, 576, 510 P.2d 1032,
1039 (1973) (holding that agents of an insurer cannot be held liable for
bad faith because they are not parties to the insurance contract); Goins v.
Stewart, 2008 WL 3856297, *6 (Oh. Ct. App. 2008) (affirming summary
judgment granted to insurance agent for bad faith damages when insurer
allegedly acted in bad faith, but noting that “an agent can be liable for the
agent’s own bad faith”); McNeil v. Currie, 253 Mont. 9, 16, 830 P.2d 1241,
1245 (1992) (holding that independent insurance agent could not be held
liable in tort for bad faith to purchaser of insurance). See also Griggs v.
State Farm Lloyds, 181 F.3d 694, 700 (5th Cir.1999) (holding that an
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insurance agent not in a contractual relationship with an insured cannot be
liable to the insured for breach of contract); J. Smith Lanier & Co. v. SE
Forge, Inc., 280 Ga. 508, 510 (Ga. 2006) (stating that under Georgia
insurance code bad faith claims are only available between insureds and
insurers).
(2)

Insurance Brokers

As with an agent, an insurance broker is not liable for an insurer’s bad
faith in handling a claim. See, e.g., Mark Patterson, Inc. v. R.M. Stephens
& Co., Inc., 232 A.D.2d 178, 179, 647 N.Y.S.2d 760, 761 (N.Y. App. Div.
1996). Like an agent, a broker is not a party to the insurance contract
between the insurer and the insured. See Id. However, a bad faith claim
against an insurance broker could be viable if there is evidence that a
broker had itself committed bad faith in its dealings with an insured. E.g.
Tiara Condo. Ass'n, Inc. v. Marsh & McLennan Companies, Inc., 607 F.3d
742, 747 (11th Cir. 2010) certified question answered, 110 So. 3d 399
(Fla. 2013) (granting summary judgment to insurance broker on claim for
breach of implied covenant of good faith and fair dealing on the basis that
there was no evidence that broker had intentionally or in bad faith
committed errors). For instance in Tiara, the court affirmed summary
judgment to a broker on a bad faith claim not because the broker was not
an insurer, but because there was no evidence that the broker itself had
acted in bad faith or had committed intentional misconduct. In those
circumstances, the bad faith claim would presumably arise out of the
interaction between the broker and the insured, and not out of the
insurance contract between the insurer and the inured.
(3)

Insurance Adjusters

The general rule that agents cannot be held liable for the bad faith
of insurers has been applied in a claim brought by an insured against an
independent claims adjuster. See, e.g., Natividad v. Alexsis, Inc., 875
S.W.2d 695, 698 (Tex. 1994). In that case, the plaintiff was injured twice
during the scope of her employment. Id. at 696. She eventually filed suit
for breach of duty of good faith and fair dealing against her employer, the
workers’ compensation carrier, and an independent claims adjuster. The
plaintiff settled her claims against all the parties aside from the
independent claims adjuster. Id. The trial court granted summary judgment
to the adjuster, which was reversed on appeal by an intermediate
appellate court. On appeal to the Texas Supreme Court, the court
reversed the lower court’s decision and held that summary judgment was
appropriate to the claims adjuster because there was no relationship
between the adjuster and the plaintiff, and thus no duty of good faith and
fair dealing. Id. at 697-98. The court explained that the duty of good faith
and fair dealing arises out of contract, which gives rises to a special
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relationship between the contracting parties. Because there was no
contract between the adjuster and the plaintiff, there was no special
relationship, and thus the adjuster had no duty to the plaintiff handle the
claim with good faith.
There does not appear to be much case law on independent
adjuster liability to insurers. New Hampshire Indem. Co. v. Prof'l Claim
Services, Inc., D051230, 2008 WL 5115084 (Cal. Ct. App. 2008) (“There
is a dearth of legal authority pertaining to an insurer's claim against an
independent adjuster for damages.”) Perhaps this is the case because
damages to an insurer could be speculative in the context of bad faith
claims handling. The reason is that to find an agent a legal cause of an
insurer’s damages in the context of bad faith, a jury would have to
speculate that had the insurer not settled an underlying claims in excess
of policy limits, the claimants would have recovered judgments in excess
of policy limits, and the insurer’s insureds would have successfully sued it
for bad faith. Id. Thus, agent liability to insurers arising out of bad faith
could be limited to situations when an insured has actually suffered an
excess verdict. E.g. Crawford & Co., 890 So.2d at 1188-89.
Finally, the general rule that the majority states follow probably
makes sense simply because in the context of bad faith, an insurer, as
principal, is liable for the acts of its agents. See generally Charleston Dry
Cleaners & Laundry, Inc. v. Zurich Am. Ins. Co., 355 S.C. 614, 619, 586
S.E.2d 586, 589 (2003). Thus, in the event of bad faith claims adjusting,
an insured has a remedy – he can sue an insurer who will be liable for the
acts of its agents. Id.
B. Exceptions Permitting Claims for Bad Faith or Breach of
Fiduciary Duty
1.

Breach of Duty to Insureds

In Colorado independent adjusting agents have a duty of good faith
and fair dealing to claimants, even though the agent is not a party to an
insurance contract. Scott Wetzel Services, Inc. v. Johnson, 821 P.2d 804,
812 (Colo. 1991). In Johnson, the court considered whether an
independent adjusting service to a self-insured employer had a duty of
good faith and fair dealing to worker’s compensation claimants. While the
court pointed out that there was a lack of privity between the independent
adjuster and claimants, the court was also concerned that without an
obligation to deal in good faith and fairly, claims adjusting services could
create obstacles to payment of claims. The court was particularly
concerned with the importance of speedy payment of claims in the
workers compensation system.
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Other states have employed consumer protection laws to impose
liability upon adjusters. E.g. Taylor v. Nationwide Mut. Ins. Co., 214 W.
Va. 324, 330, 589 S.E.2d 55, 61 (2003); Blanchard v. State Farm Lloyds,
206 F. Supp. 2d 840, 846 (S.D. Tex. 2001). For instance, in Taylor, the
court held that a plaintiff could sue an adjuster and an insurance company
under a West Virginia consumer protection law that provided for a private
cause of action against persons who commit unfair trade practices. Id. at
589 S.E.2d at 62 (2003). Similarly, in Blanchard, an insurance adjuster
was sued under a Texas statute governing claims handling.
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2.

Breach of Duty to Insurers

There is also some case law finding that independent adjusters can
be sued by insurers for claims arising out of bad faith. That was precisely
what occurred in The Home Ins. Co. v. Crawford & Co., 890 So.2d 1186
(Fla. Dist. Ct. App. 2005) abrogated on other grounds Westgate Miami
Beach, LTD. v. Newport Operating Corp., 55 So. 3d 567 (Fla. 2010). In
that case, an insurer sued an independent adjuster on the grounds of
breach of fiduciary duty and breach of contract because the adjuster’s
actions resulted in a lost opportunity to more favorably settle a third party
suit against an insured. While the court affirmed a directed verdict to the
adjuster on the breach of fiduciary duty count, the court held that an
insurer's damages against an independent adjuster for the lost opportunity
to more favorably settle a third party suit against the insured were not
speculative. The insured had suffered a judgment substantially in excess
of its deductible. Id. at 1188-89.
C.

Part II – Summary

The “general rule” for extra-contractual liability appears much
stronger for agents and brokers than for insurers. However, there remains
a limited number of circumstances, primarily involving adjustors, that could
give rise to extra-contractual liability. Similar to claims against insurers,
these claims typically involve the adjusting and handling of claims where
courts are concerned with the prompt and fair disposition of claims.
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Simplifying A Complex World
By: Marc A. Young
Stephen C. Pasarow
Thomas Oakes
Coach John Wooden of UCLA basketball fame said, "Failing to prepare is preparing to
fail." That bit of folk wisdom applies not only to the basketball court but also to the court
of trial law. One of the challenges in trying cases in our complex world is making a
seemingly difficult concept understandable to the average jurors who will be trying to
make sense of it all and to find in our client's favor. The preparation for this challenge
should begin before we are on the eve of trial ready to walk up the courthouse steps.
However, all too often we begin to think of the demonstrative exhibits and tools we have
to communicate after we have made sure we are ready for the other phases of the trial.
How many times have we made sure every witness is prepared, every deposition
analyzed for impeachment and every record and document reviewed, indexed and
included in exhibit books before we start to consider how we are going to explain this
plethora of information to the jury?
We need to be able to effectively present evidence, themes and theories to the different
generations of jurors that you may encounter in today's jury panels by using all of the
tools that are now available to us in this complex world where social media, trial apps
and power point presentations are now so common that the use of poster boards seem
to have gone the way of the horse and buggy.
We live in a world of media and information overload. Movies, news programs and the
inundation of electronic information have forced all of us — jurors included — to develop
ever shorter attention spans. But as trial attorneys, we must also be able to effectively
understand generational differences on how information is most effectively presented.
For example, one of the best ways to begin formulating the way to package the
evidence to cross-generational juries is to consider yourself a teacher in addition to a
zealous advocate for your clients. The idea is to step back and consider that our
teachers who taught us from our childhood were able to move and inspire us. Several
years ago, the Annual Meeting of the FDCC was held at Colonial Williamsburg, where
the slogan was "That the future may learn from the past." Being able to understand what
works best for you and finding what has worked in past trials will help you meet the
future challenges of teaching the jury using the variety of techniques and tools that are
available to us.
We want the same response from our jurors that we had to our favorite teachers. We
want to teach them our case, to be moved by our themes and inspire them to find in
favor of our clients.
Jim McElhaney in his classic "Trial Notebook" (4th edition) in an article entitled, "The
Blackboard" at page 606, quoted Craig Spangenberg, who said a generation ago at a
seminar on trial advocacy,
"What am I when I have a piece of chalk in my hand? I am a teacher. I am the
one who taught the basic truths in grade school. I am someone you can trust. I am one
of the most credible sources of information in our culture."

The way to best teach our jurors about our case is to be able to use all the tools
available to us which includes a piece of chalk or marking pen, a chalk board or butcher
paper, foam boards and a good old Elmo and projector in addition to using the more
sophisticated trial apps and Power Point presentations that are so prevalent in court
rooms across the country."
You need to be flexible in using technology in your approach to address the differences
in how these generational divergent groups receive and absorb the data you are
teaching them. The jury pool has less and less Baby Boomers and more Generation Y
and Generation X participants.
You have a blended jury, so you need blended technology. The younger jurors want the
technology to be able to explain to them in a matter of moments what may take hours to
present to them. This is because we are all so conditioned to getting our information in
short sound bites or watch television shows that reach the dramatic conclusion in 20
minutes.
Jurors across the board have become increasingly sophisticated in understanding the
technological changes to visual media and expect visuals. However, Baby Boomer and
senior jurors watch news on television with its snippets and clips of videos, game
highlights, transitioning every few seconds, with a news crawl of breaking news at the
bottom of the screen but still reads the daily newspaper. The newspaper is yesterday's
news, but many Baby Boomers and seniors are accustomed to receiving information in
this format, so it is the most effective way to reach them.. A juror like this will want to
see the points be written on a board just like when we were in school. Teaching this
way is as effective of communication as the most sophisticated animation or computer
technology. A piece of chalk and its power to persuade and teach should not be
underestimated.
There is another benefit to using different types of communication tools. One of the risks
of Power Point Presentations or other types of trial technology apps is that the trial
lawyer becomes "tethered" to the technology and is not able to instinctively react or
extemporaneously change the presentation which is oftentimes necessary during the
heated and pitched battle in a jury trial. The jury also tends to look at the screen rather
than the trial lawyer which takes away from the ability to effectively communicate ideas
through the voice, inflection and personality. That is why it is so important to use
different kinds of tools of persuasion during the trial presentation.
Thinking about presentation in this way, you need to blend your technologies to make it
simple, manageable and not so robotic. The use of foam boards interweaved with large
screen presentations, animations and just plain paper keeps the jurors focus on you, the
storyteller and teacher. You want to go visual early, but you will want to mix up the
visuals through the different mediums. Perhaps in your opening, you use an 8'/2 X 11
photo that you are holding up to the jury as you speak. You could have had this up on a
large screen or even blown up on a foam board, but by using the handheld photo, you
are able to keep the eyes of all of the jurors on you, listening to every word you are
saying. This gives you the opportunity to see if you are losing a juror right from the
beginning.
The commonsense conclusion that demonstrative evidence makes a presentation
memorable is supported by science. For example, McGraw-Hill published the WeissMcGrath study, which was designed to evaluate information retention. The study
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compared retention of information presented in three different formats: (1) orally only,
(2) visually only and (3) visually and orally. In simple terms, individuals presented with
both visual and oral information retain the information much longer —three to six times
longer. In a short trial, using the above statistics, after 72 hour hours, only 10% of the
information is retained when presented orally only, 20% when presented visually only,
but 65%when presented both orally and visually. A picture is really worth a thousand
words.
We are conditioned by the media, meaning the broadcast news; social media, such as
Facebook, Twitter, Linkedln and YouTube; and how we are connected 24/7/365 by our
handheld devices, iPhones, Androids, iPads, other tablets and now we have even
ventured into the world of "Dick Tracey," with the iWatch.
D
TV commercials used to be 60 seconds long. Now, 15-second commercial spots are
commonplace. The U.S mail, also known today as "snail mail," has given way to email,
text messaging and tweets. Now we have Instagram's, short 15-second video clips that
are uploaded and shared immediately via your mobile device. The public is being
conditioned to receive data in high-impact video bites, vignettes and clips.
The world is changing. The way information is received is changing. The immediacy of
information, instantly displayed for consumption by the masses is becoming a norm
amongst the younger generations. You need to be able to address this with yourjury
pool. The urgency to publish information immediately also carries with it its own
problems. I am sure that we have all heard of someone who immediately texted or
emailed something that they were sorry about because they did not take the time to
think about the consequences. The electronic data has a footprint. It's not like the
words coming out of your mouth that are not recorded somewhere. Take for instance
the Richie Incognito situation with the Miami Dolphins. There were over 1100 text
messages between the parties. Remember, once you put it out there, it never goes
away.
Speed at a trial does not always play to your advantage, either. It is great to be able to
have an exhibit brought up within seconds of the request, but you may want that exhibit
to linger. You may want to have your top three exhibits on foam core boards sitting on
easels in the courtroom on display during the trial so that the jury can glance at them
during the testimony.
There has been trending towards what has become known as the "CSI Effect." Jurors
are watching TV programs that are displaying forensic science solutions and they
expect that you will provide them with the same visuals. Juries expect it.
Judges are more accepting of electronic presentation of data than ever before. The
Federal Judicial Center's publication on electronic evidence display encourages the
bench to use electronic evidence because of the amount of time it saves in trial. The
FJC has promoted the idea that a judge will save 30% in trial time. That's an incredibly
large amount of time for a judge to be able to save. If you think about a trial that is
scheduled to run for three weeks, the judge will cut the trial time by almost a full week.
There is a movement towards the use of high-tech courtrooms.
There are some courtrooms that are becoming paperless. Unless you are forced into a
courtroom where the Court will not allow physical documents to be used, such as
photos, boards, paper —hard copy files —you should blend your mediums.
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There are times that paperless trials are absolutely the best way to go, in high volume
document cases, where you are comparing one document to another, you are able to
put the documents on the screen side by side. Due to the complexity and volume of
5
documents, electronic presentation can best help the jury understand the issues and
your position.
You need to look at your case early on and size up what it is that you need to present to
your jury so that they will best understand your client's case, the points you want to
make and how that is to be presented. By doing so, you are able to set in motion what
steps will be necessary to take to develop your case for the jury's eyes.
A great trial attorney once said, "Everything that goes on in the courtroom, from the way
the attorneys are dressed, the organization of their desks, how prepared they are, how
people from their respective law offices who enter the courtroom conduct themselves,
how counsel interact with the Judge's staff, the Judge and how they carry themselves is
all being viewed by the jury and becomes a part of their overall experience as a juror
that they take into the deliberation room with them." The courtroom should be
considered like a classroom. You are the teacher who is striving to build credibility with
the jury and the trial court by your ability to be organized, persuade and use the various
techniques and tools available. The audience is the jury or students in your classroom.
The jurors look at the whole courtroom, not just the evidence being displayed. Silent
Advocacy is part and parcel of your entire presentation.
It is important to know the judge, the courtroom and the way that technology is available
and used in the court. This needs to be known before we walk into the courtroom on
the first day of trial. Knowing the Judge, the Judge's Courtroom will help establish
credibility from the beginning of the trial and you will score important silent advocacy
points.
If you are going to use a trial presenter for your electronic evidence or if you are using
someone from your office to display the electronic evidence at trial, there are a number
of things that should be taken into consideration.
In using an outside trial presentation firm, it is important to provide the trial presenter
with the contact information for the assigned judge for your case. Have the trial
presenter contact the judge's law clerk or court clerk to find out if the judge requires a
demonstration of some of the trial presentation files, especially if the courthouse has a
DEPS or EPS system (Digital Evidence Presentation System or Evidence Presentation
System.)
If the courthouse has such an evidence presentation system, they will want to be
assured that the presenter knows how to use the system and that the presentation
works with the courthouse's system. This is also a great time to score Silent Advocacy
points. By meeting with the judge's law clerk or court clerk, you have an opportunity to
become friendly and learn from them what the judge's likes and dislikes are. You also
have the opportunity to score points with the judge's court reporter. Provide the court
reporter with a digital copy of the depositions done in the case or a master word list of
all of the witnesses or particular words that may be used. The court reporter will then
be able to take the testimony during your cross examination of the other side's expert
without stopping for spellings, et cetera. By scoring points with the judge's staff, the jury
sees that staff is accepting of you. The acknowledgement of the court staff adds to your
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credibility, which rolls over to your client's benefit.
If your presenter is dressing the courtroom with monitors, sound system and other
necessary equipment, it is best that the presenter speak to the judge's staff to find out if
the judge has a preference for where the equipment is set up. You do not want the
judge to come out on the bench, see the equipment in a place where he/she does not
like or expect. This also carries over to the jury.
The high-tech courtroom rules can vary with each courthouse and with each judge in a
particular courthouse. It is best to find out early. Some judges may or may not want
you to exchange your digital files. If you have to exchange your digital files, be sure that
your presenter only provides the files in their raw state, without markings or annotations.
The only exception to this would be if the Court wants the documents to have an
electronic exhibit stamp.
In presenting your electronic evidence to the jury, it is important to keep it simple and to
the point. Do not overcrowd your screen. You will lose the jury.
Just as in sports, when it is important to have difference plays or defenses to use , it is
no different in trials when employing different types of multi-media to vary your
presentation. Such as using the physical exhibit or at other times combining these tools.
Jurors are accustomed to media-rich sources and may often need different techniques
to stay engaged. It is important to know and understand your jurors so that you can
work to fit your use of demonstrative exhibits and aids in the most persuasive ways.
You may want to have flash animation done of a particular accident scenario. You may
want to also use butcher paper in setting out the key points in direct examination. It may
be helpful to the jury to use an iPad trial app to cross examine a witness with
depositions, documents or learned treatises or to demonstrate other contradictory
conduct.
Another point for consideration is to be mindful of what your opponent is using for
technology so that you do not create the "David vs. Goliath" effect, where you look as if
you are trying to overpower your opponent with the use of technology.
In conclusion, there are many avenues that you can take in your presentation. Each
case needs careful consideration before walking up the court house steps as to what
will be the most effective and persuasive way to communicate your themes and
7
evidence. Calling yourself a teacher and being prepared to use the tools of persuasion
in all phases of the trial is an important first step in that process.
1986413_1/777778-6
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Crises are situations which may threaten the integrity, reputation and potentially the viability
of a company. They may include risks to life, property, reputation, revenue, customers and may lead
to litigation – civil, criminal or regulatory enforcements. See Martin, Jay G. “Developing An
Effective Crisis Management Plan for a Corporation” 65 Tex. B. J232, March, 2002. A corporate
crisis is a serious threat and may have a devastating impact on the company. The crisis plan and
crisis team must be known to management and to other employees.
A. Investigation
All major accidents/incidents which may lead to a crisis should be investigated. An
investigation helps to determine cause and to facilitate prevention of a recurrence. Further, an
investigation may reveal a violation of the law or company policy. Potential violation of the law
may be complicated and require self-reporting as well as cooperation with a criminal investigation
by proper authorities. It is important to have outside counsel as part of the investigation team to
assist in preparing reports, in obtaining relevant facts and asserting applicable privileges where
appropriate. Asserting privilege may be technically correct in some cases, but may not be the best
approach from a public perception or may cause complications or repercussion in a criminal
investigation. See Feeney, Kevin and Brown, Jay “Assisting Your Company in Times of Crisis,” 26
The Advoc. (Texas) 30. In an accident or other event that caused harm to employees, the public
and/or the environment, transparency and honesty must be maintained to assure employees, board
members, shareholders, the public, and others that the company wants to discover the truth and
wants to act quickly to remediate the problem and to provide solutions going forward. In high profile
cases there could be criminal implications for action or inaction and/or statements by decision
makers so these statements and the decisions supporting them must be made carefully.
An investigation can be complicated further by action or inaction based on the results of the
investigation. Does the company jump to conclusions and take punitive actions, or does it hide its
face in the sand and take few or ineffective actions which make the situation must worse? The Penn
State scandal is a recent and well-known example of failure to take actions that in hindsight appear
to be clear but at the time apparently were unclear and confusing. The failure to respond
appropriately by those in authority ruined lives, careers, and reputations of many people in addition
to the victims.
B. Preservation of Evidence
As soon as a crisis occurs, place appropriate document holds on any communication
potentially related to the crisis. Advise all employees not to alter or delete any electronic
communication however trivial these communications might seem. The recent criminal conviction
of a BP employee for deleting phone texts should have a chilling effect on any employee considering
deleting electronic data. That data is no longer personal or private if it ever was and cannot be
destroyed. As we are all aware, almost all electronic data and metadata can be retrieved so trying to
delete it is not only foolish, but futile.
As part of crisis management, protocols should immediately be put in place to preserve
physical, documentary and electronic evidence. This evidence should be retained even if its
retention is in conflict with other corporate retention policies. Hindsight is 20/20 when deciding
whether or not to preserve evidence. The standards to preserve potential evidence are variable and
making the wrong call can result in severe sanctions and/or penalties. Sarbanes-Oxley for example,
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provides for criminal penalties and individual liability for destruction of documents. Attorneys can
face personal responsibility under Rules of Professional Conduct for failing to maintain documents
or for advising others not to maintain them. There are severe sanctions for spoliation of evidence,
and the ultimate outcome of a case can be affected by this action. The rules on spoliation vary from
state to state. It is essential to have counsel involved from the first stages of a crisis to help tread the
treacherous waters of evidence location and retention.
The crisis may and will probably come at an off day or hour. The company must act quickly
and speak with one voice. The leader must have authority to act and to speak (or to designate a
spokesperson) for the corporation. This spokesperson must be credible, consistent and helpful. See,
Littleton, Robert “Crisis Management” 13 Avt. Int’l. L. Practicum 87, Autumn, 2000. Other
employees must understand that they are not authorized to address the media, shareholders or other
employees on behalf of the company. It is essential that the spokesperson is prepared for this job.
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I. Corporate Witnesses: New Times, New Risks
The individual who must represent a corporation as a spokesperson or as a witness in a legal
proceeding has always shouldered a significant burden, but it has gotten harder in these times of
instant news reports and real-time internet posts. When a tragic event occurs, it is important to be
extremely thoughtful in all communications right from the start. This can be made more difficult
when the information is incomplete and investigations are only just beginning. Complicating the
situation is the reality that huge amounts of information, only some of it correct, is probably already
racing across the Internet. Anything said by anyone can end up on YouTube. A spokesperson must
firmly commit to precise truth and absolute accuracy in all he says. There can be no casual remarks
or “off-the-record” comments. The spokesperson job can be very hard, and the audience a hostile
one. (The following material addresses some of the challenges experienced by a corporate employee
in a spokesperson role. Excerpted with permission of the author from the book, Campo, Allan:
Hotseat: a handbook for people who face tough questions (2012, Amazon), the points discussed are
also helpful for someone facing the assignment of testifying as a 30(b)(6) witness.)
Being a Spokesperson
If you are reading this article because you think at some point you may be called to serve as a
witness in a legal proceeding, but think it unlikely that you would ever be a spokesperson, take my
advice and read the following section carefully. There is much to be gained by thinking about the
unique role of the spokesperson. The spokesperson, you see, must answer questions not just for
himself, but on behalf of others as well. Some of the pressures faced by spokespersons, such as
being asked questions in the context of a tragedy, or answering questions in a hostile public
atmosphere, are also sometimes faced by witnesses in legal settings. There is much to learn.
There is actually a unique testifying scenario in civil lawsuits involving companies and other
organizations. Frequently, a person is designated as the “Person Most Knowledgeable” about the
company or organization and must testify as though his answers are the answers of the company. If
you are a manager or executive, there is at least some chance that you may one day find yourself in
exactly that role. It can be quite challenging, but you can learn to negotiate this territory by relying
upon many of the same tools you have been learning with regard to being a witness. Let’s examine a
few interesting aspects of being a spokesperson.
Tragedy and Crisis: The Toughest Context
A particularly difficult hotseat is that occupied by a spokesperson for a company after a
tragedy has occurred. A terrible accident may earn you some unwanted time in the spotlight. You
will need to prepare for this as well as you can, even if there is not always a great deal of time. It is
essential that you have some support and assistance in this preparation because it is sometimes hard
to get focused on answering questions during a difficult time. It still needs to be done and done right.
That means spending time in preparation. In the best of worlds you would have a trained public
relations person in this role, but sometimes such resources are not available. Frequently, even if you
work in a setting where public relations people are doing much of the addressing of these issues with
the media, you will still have to answer questions. It could be that you have to answer to a board or
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commission, to clients, customers, or shareholders, or to attorneys.
Remember What Matters
Always remember in immediate post-tragedy communications that human suffering is the
most important matter. It is the defining context for the conversation and should remain so
throughout. It should be the first thing on your mind and the first thing you speak about. Consider
this advice - no matter what question comes first in an immediate post-event interview, the first
answer should always be an acknowledgment of the tragedy of the event and of the pain and loss of
those involved. Being a spokesperson is all about the truth, and the truth is that human costs are the
ones that count. Acknowledge in your first response the two truths that often go unspoken after a
tragedy: the event is heartbreaking to all, and you and the people in your organization are as
saddened by it as anyone. Do not fail to say this, obvious as it sounds. The reality is that you will
more than likely be experiencing feelings of compassion and sorrow. You should speak to this truth
immediately and directly. Failing to deliver the words aloud and with sincerity can create steep
subsequent costs to your credibility. Another point may seem obvious: you should think about how
to speak to the event and your reaction to it with the same care and commitment to truthfulness and
accuracy that you would apply to delivering testimony in a courtroom. The words you select and the
characterizations you utilize may place a permanent imprint on the moment. This is a time for
thoughtfulness.

The exchange might sound like this:
Q. "Thanks for being here, Ms. Jones. Can you give us a quick rundown on
what your company is doing in response to this tragic explosion at your
plant?"
A. "Before I answer that, I want to say that what matters most is the terrible
loss to the Ross family. Everybody at Acme is deeply saddened by this event.
We lost a good friend and long-time employee and can only imagine how
heartbreaking it must be for his family. Our thoughts and prayers are with
them.
Now, let me tell you where we are in our response to this tragedy."
Don't Try to Explain
If an event has only just occurred, and you are making a first contact with the media, do not
be tempted to somehow explain what happened. Even if you are quite sure you understand the cause
and origin of an accident, you should refrain from asserting it. Why? Because, confident or not, you
would be speculating! You will not have done a thorough investigation yet. You will have not let the
coolness of time foster the objectivity required for such work. This is the mirror opposite of adding
context to make an answer complete. In an instance like this, the context (the findings from an
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investigation) is not yet established. That is the complete truth. Too many accidents get "explained"
wrongly in the excitement of early news conferences. Victims often have been wrongly blamed for
causing their own injury. Likewise, fingers have been speculatively pointed at companies and
products. Third party "culprits" have been unfairly identified and stigmatized. In too many instances,
this happens when spokespersons speculate or attempt to answer speculative questions. For your
part, you should keep yourself from forming an early attachment to some theory of the cause of the
event. That will help you keep yourself honest in any interviews. Think "testimony."
About "No Comment"
Before you make a mistake in the opposite direction, let's make sure that you never let the
words "no comment" cross your lips. Few responses can draw more ire than this one. So, you ask,
how should I handle questions that I am just not ready to answer? The answer is that you should
stand on the rock of truth well-spoken. The precise truth is almost certainly not that you have no
comment. The precise truth is that it is too early to comment. It would be guessing. It would be
reckless. It would be unfair. A clear and truthful handling of such a situation should sound
something like this:
Q. "Mr. Jones! Mr. Jones! What comment do you have on the charge that
your safety plan was inadequate at this plant?"
A. "We can't answer the charge because the event hasn't been investigated
yet. I'm anticipating we will take a hard look at all aspects of safety.
Everybody at Acme wants to prevent such tragedies as this one."
Be Responsible
If you are going to the hotseat as spokesperson for a company, remember that taking
responsibility and acting responsibly is not the same as "admitting responsibility (i.e., legal fault).
Initiating a purposeful plan of response is not somehow an admission of liability on the part of your
company. Many people get this absolutely wrong, bury their heads in the sand, and try to go on with
business as usual. The result is that, out of fear of appearing guilty, the company operates as though
the event didn't happen. Doing nothing traps everyone in a kind of disingenuous stance because the
truth is that something did happen, and people at the company do want to respond. This wish to
respond is not caused by guilt. It is urged, rather, by compassion. You can responsibly express the
shock and grief your people are feeling. You can express a wish to provide aid and comfort, if
possible. You can express a desire to understand what happened. You can express determination to
prevent further harm.
This is the responsible approach of honest and compassionate adults and is expected by other
adults. Armed with the ability to speak to this aspect of truth, you will be much better able to address
the media, agency investigators, and—inevitably—attorneys. Part of succeeding in the hotseat is
feeling free to be normal. That means to have normal compassion, to want to do normal things to
help others, to have normal questions, even normal self-doubt with regard to whether or not you
could have done something more, something that might have prevented a tragedy. In a post-tragedy
interview, the best way for you to be in the right frame of mind to represent your organization
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effectively is for you to feel confident that you are doing everything you can.
Introduce Your Answer, Then Answer
As discussed earlier, you should learn to introduce answers to questions by prefacing them
with the key contextual realities. By tagging your answers with the truth about why they matter, you
remind everyone, including yourself, where the focus should be. Think about this example:
You are the spokesperson for Acme Corp. There was an accidental explosion at the plant
yesterday, and Mr. Ross died in the aftermath. His family is grief-stricken, shocked. Everyone at the
plant is upset; employees are weeping over the loss of a friend. Your company is offering to help the
family with any immediate needs. Your company president has called the widow to extend his
condolences. You are putting together an accident investigation team. Correctly, there are police and
agency investigators already looking at the event.
Q. "Ms. Jones, is there any truth to the rumor that there are already federal
investigators in your plant, looking at how this accident happened?"
A. "This was a terrible and heartbreaking accident. We want to know how it
came to occur. We welcome the assistance of various authorities, including
local, state, and federal investigators because that will help us understand
what happened."
This answer reminds the listener (and the speaker reminds herself) about the context. It sends
home the message of the truth: the people at the company are hurting, too. The people at the
company don't yet have the answers about how the accident happened. In that context, of course,
they are cooperating with government investigators.
Subsequent questions should draw additional context reminders.
Q. "Ms. Jones, how do you answer the charges of the ex-employee who says
this accident was just waiting to happen?"
A. "Right now, Mr. Ross's family is really having a hard time. Our
management and employees are grieving, too. I don't know how to answer
those charges at this time. I'm sure we will learn more very soon."
Notice how Ms. Jones doesn't get defensive. She sticks with what is important. A very sad
thing has happened, and a man has died. His family is in grief, as are the people at the company. She
can't answer the specific question, and she says so. But, importantly, she did have a response. She
answered with context alone. That is an important thing to understand. Sometimes the context is
itself the only answer that matters. It's about trying to speak to the essential truth.

6

A. Common Problem Questions
A number of common kinds of questions must be dealt with gracefully and smoothly by
spokespersons. Some of these will appear quite frequently in your interviews. These questions may
make you uncomfortable, but only if you don't know how to handle them.
Generally, there are two large categories of problem questions. The first is one in which the
problem is explicit in the wording of the question itself, the dilemma obvious. The second type is a
question in which the problem is implicit. It is tonal or thematic rather than directly stated. These are
a little harder to recognize, but you can learn to tune your "radar" to detect them. Then you can learn
to deal with them.
Here are examples of each:
Explicit: "Mr. Jones, can you tell us all the things your organization is doing
to manage this emergency?"
Let's assume there actually is an "emergency." Here's a question where an absolute quantity
has been explicitly requested, i.e., "all the things." You can rarely give an absolute answer that is the
absolute truth. So don't try. Limit your answer and take the "absolute-ness" out.
Perhaps an answer might sound like this:
Answer: "I'm not sure I can give you an exhaustive list, but I can point out
several of the things we are working on right now."
Now let's look at a statement with the other type of problem, an implied judgment by the
questioner.
Implicit: "Mr. Jones, we know your organization has just those three teams
moving into place to work on this emergency. Where are you turning for
additional resources?"
There's more than one implicit conclusion here, isn't there? The questioner seems to be presupposing that "those three teams" aren't enough. He also seems to be thinking that you will need
outside help to get the job done. How to keep on the path of accuracy and truth? You probably
should handle both these implicit issues in an introduction to your response, and then go right into an
answer to the question about "additional resources." This strategy would work best for a press
conference or other setting in which questioners are taking turns. Answering it all as one piece gives
the questioner (and listeners) a complete answer.
It might sound like this:
Q: "Mr. Jones, we know your organization has just those three teams moving
into place to work on this emergency. Where are you turning for additional
resources?"
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A: "This is a complex and evolving situation. Right now, we think we are
going at it correctly with our three-team approach. As things develop, we
may very well add more resources to the effort."
Notice how Mr. Jones correctly reminds the listener that this is a dynamic and fluid scenario.
Then he signals confidence in what the company is doing right now while correctly being open to the
idea that the company might need to bring in more help at some point. Alternatively, a
spokesperson might reject and correct, which is done with an answer that gently rejects the
implication and awaits a follow-up question. Such an approach works better in a one-on-one
interview or when speaking to a board, where the original questioner gets to do the follow-up.
It might sound like this:
Q: "Mr. Jones, we know your organization has just those three teams moving
into place to work on this emergency. Where are you turning for additional
resources?"
A: "We are confident that our three teams are working all the key problems
right now."
Mr. Jones corrects the implication that three teams aren't enough ("right now") and waits for
the questioner to follow-up.
B. Other Types of Challenging Questions
1. Hostile or Insulting Tone
Sometimes questions are asked in a way that is simply offensive. The words themselves
might not be a problem if you were to read them in an e-mail, for example. Unfortunately, you could
be stuck at a podium with a camera pointed at you while you confront a sneering expression and a
sarcastically-toned question. The actual subject of the question might be simple, easy to handle. Yet
the question still upsets you because of the delivery. What should you do?
First, never meet perceived hostility with hostility of your own. If the questioner really is on
the offensive, he may have an entire arsenal of attack topics. Don't return the fire. Since he may be
well prepared, and you have no idea what else he may come up with, the odds are that you will lose
in the ensuing exchange. Unfortunately, it is also likely that you will simply come out looking and
sounding defensive. Worse, you may be seen as arrogant or disrespectful of others.
You should remember that the question may not have sounded particularly offensive to other
listeners who are present. You should also consider the possibility that you are getting it wrong, that
no offense is intended, that your eye or ear is tricking you. Take this advice: answer that question in
a straight-up manner, and be as rigorously truthful as you can be, as though the hostile tone weren't
there. Put your kindest and most agreeable self into the answer. Then wait to see what happens next.
If a questioner truly is hostile or is trying to use a hostile tone to provoke you, he must decide
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whether to drop it in the light of your serene response or carry on with it. If he carries on, chances
are that he will be more direct and aggressive in the next question. What to do now? Generally, you
should try to handle the second one the same way you handled the first. Make a truthful, agreeably
delivered response as though there had been no sarcasm and no sneering in the question. You have
now let him know you are not going to be easily provoked.
If he does it a third time, he will almost surely put a harder edge in either the words or the
tone, probably both. Now you can respond. You have gained the right to do it. Your politeness
purchases a kind of moral currency that can be exchanged for certain privileges, including the right
to openly rebuke an insult. But don't do it—not yet. You may not have to spend all that you have
earned. It is often better to draw out an attack even further by the following techniques:
Politely question the question.
"I'm sorry. I'm not sure I understand the question. Can you ask it a different
way?"
Politely ask the questioner for help.
"I'm sorry, I'm not sure I understand the question. What would you like me to
address?"
Politely confess your confusion.
"I'm sorry, I'm not sure I understand the question. Is there something obvious
that I am missing?"
I want to remind you that you are not here to play games with a questioner. Don't let yourself
seek to "win" the exchange. The above techniques have the purpose of dissipating his (and perhaps
your) aggressive energy. However, the goal remains the same, getting the truth told clearly and well.
Keep drawing it out, and at some point you will get a question that you can answer with the
simplicity and accuracy you intend, and which won't be part of a point-counter-point argument.
That's what you want: to answer questions clearly and straightforwardly, not debate the questioner.
Truth that is told as argument often gets lost in the heat and smoke. Quieter is better.
Often, as in public hearings, some questioners don't actually want answers. They just want to
vent their feelings. You may not have to ever answer some of these types of questions. Remember to
give questioners the benefit of the doubt. They may truly believe that you or your organization has
done something wrong. They may be legitimately aggrieved persons who need a forum. They may
be victims or the families of victims. If they just need to say it, often the best thing to do is to
politely and respectfully stand there and let them say it.
If you operate from a posture of respect for any and all questioners and questions, you will
fare much better.
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One of the most important rules of thumb: Breathe. Just take your time and remember to
breathe. Hostile exchanges often move fast, they accelerate as they escalate. A deliberately slow
pace of response almost always suppresses the angry attack. And, importantly, you will have
retained the moral currency discussed earlier. If you absolutely have to confront a persistently hostile
or irritating questioner, you will have the standing you need to do so. You will have been polite and
patient and sincere. But sometimes you will actually have to deal with it a bit more directly.
2. How to Stop a Hostile Questioner
Politely apologize and ask him to take a break.
"I'm sorry. I have been trying very hard to answer your questions. But I think
we have gotten as far as we can get for now. Perhaps later we can address
your issues further?"
Politely apologize and state an intent to change topics for the good of the other attendees.
"I'm sorry. I have been trying very hard to answer all your questions on this
topic. But I think there are other things to cover and other people with
questions that I should try to answer."
Politely apologize and turn him over to the group.
"I'm sorry. I have been trying very hard to answer all your questions on this
topic. Perhaps there are others here who have information or ideas that would
be helpful to you and with whom you can speak later."
Politely apologize and refuse to address him further.
"I'm sorry, but I have tried very hard to answer all of your questions on this
topic. I'm not going to answer any more. Thank you."
You can use more than one of the above techniques, of course. Sometimes it takes several
splashes of cool water to put out the fire.
3. Why Did You Do X? and/or Why Didn't You Do X?
Sometimes you will be asked questions that pre-suppose your actions (or those of your
company or organization) to be wrong or insufficient. Alternatively, you may be asked questions that
seem to posit that another set of actions is superior to the ones you have chosen.
Usually you will have thought about and prepared yourself to explain your actions and will
know the answer to such questions. You will have considered alternate courses and will be able to
discuss why one path was chosen over another. But occasionally you will get asked about something
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for which you haven't prepared yourself. What to do?
First, as always, be honest. In a situation of this type, before you make any attempt at an
answer, you should just tell the questioner that prior to the question you haven't considered things in
the way asked. Such a confession of vulnerability typically earns you a right to some amount of
courtesy. The questioner typically will understand this reality also and will temper the follow-up
accordingly.
Let's try an example:
Q: "Mr. Jones, why didn't your company bring in the early-response team
from the state Department of Environmental Quality to help with this
situation?"
Oops! You didn't even know the DEQ had an early-response team! You don't know what the
questioner is talking about! So take a slow breath. Then do first things first by making your
confession.
A: "I'm sorry, but I am drawing a blank on this question. If I have been
briefed about a DEQ early response team, it is not coming to mind right
now."
Notice how this type of response allows for the truth of some confusion or a lapse in your
memory? Often, a reference to "drawing a blank" or "not coming to mind" is more true than "I don't
know." Why? Because you may have heard about the topic in another context and are simply not
making the connection. Or you may have completely forgotten something today that you could have
discussed at length yesterday.
Another option is to toss the ball back.
A: "Perhaps you can tell me more about this DEQ team, and I can try to
answer your question."
Now the questioner becomes the questioned, and must make a decision about how to
proceed. You will have a chance to think more about the topic while he decides and then does
whatever he does. There is a good chance that some explanation from the questioner will help you
to make connections that allow you to respond appropriately. But remember the advice from earlier
in this book. Don't make things up. Don't speculate. Don't guess. The follow-up information and the
question you finally get may be answerable, but it also may just increase your confusion. If that
happens, politely decline to answer because the truth is that you simply can't answer.
As said before, sometimes the most powerful response you can make is "I don't know."”
Much has been said in defense-law conversations about how to “put a positive face” on a corporate
defendant in litigation. The implication of the excerpted material above should be obvious: The best
“positive face” for a company is an honest face. The best voice for a company in a crisis is a voice
that speaks with frankness and clarity. The best defense lawyer for a company in such a situation is
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one who understands these truths and then mobilizes his client to direct and thoughtful speech and
action. This is easier said than done, of course, but the returns are great – and not always measurable
in dollars.
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III. Selecting the Jury
The first face to face encounter with the people who will ultimately decide a company’s fate
in a lawsuit is voir dire although there may have been much interaction and coverage by the media.
In most significant cases, the judge will allow use of a juror questionnaire to streamline jury
selection and to find in advance those individuals who are biased, who have an association with the
parties or attorneys, have a similar lawsuit, have strong opinions or other stake in the outcome. It is
through a juror questionnaire that the attorneys can determine how much attention a potential juror
has given to media coverage. Although a problem juror is identified, not all these individuals will be
excused for cause prior to questioning but perhaps some will. A juror questionnaire can help avoid
the potential of poisoning an entire panel by the airing of strongly held opinions by a few people.
Often these strongly held opinions are negative opinions of corporations generally. There are some
people so biased that they should be excused based on the questionnaire but judges have discretion
on the issue. Some people are so irrational that they hold little sway over others, but letting these
people talk is a slippery slope.
A. Corporate Image at Trial
An experienced defense lawyer knows that the image of American corporations has taken a very
negative turn over the last two to three decades. The image of corporations has gone from a rather
paternalistic employer providing employment for several generations of employees to a profitdriven, benefit-cutting, down-sizing, breaker of hearts as plants are sold, closed and moved out of
smaller towns throughout the country. In addition, scandals like Enron shocked employees,
shareholders and other citizens, and the continual news coverage of one “perp walk” after another
reinforced a common belief that corporations could not and should not be trusted.
Against this backdrop, however, the defense attorney must present his/her case to the best
possible jury. Jurors, in most instances, however, are more savvy than some attorneys think.
However, to have a fair chance, it is essential to humanize a corporation especially in areas of the
country where anti-company bias is very pervasive.
The defense attorney and every member of the defense team from the first moment of trial
must support the themes of the case and the face of the company. It is imperative that the team is
familiar with local customs and rules and that the attorneys do not look like a lot of faceless dark
suites from the city. In Texas, an old saying often used is “one riot, one ranger,” the fewer people at
and near counsel table the better. Jurors notice everything especially the clothes the attorneys wear
and the demeanor of the lawyer. They need to leave fancy clothes and jewelry at home in a rural
county, and not wear cowboy boots unless you can be authentic in that attire. Appearance, however,
is only secondary to the preparation by the attorney. Juries respect the well-prepared attorney who is
professional, polite and sharp regardless of other biases the potential jurors may have. The corporate
representative should reflect the real people involved in the trial especially in a personal injury or
environmental claim. He or she should be prepared to be a witness if called and should show that
the corporation cares about the public, the plaintiffs, and the core values of the company and the
outcome of the case.
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B. Jury Research
In a case to be tried in an unfamiliar jurisdiction or in a new type of case generally, it is smart to
conduct a mock trial or use other focus group research to evaluate effective use of themes, defenses,
and witnesses with “jurors” as close to the expected real ones as possible. Some jurors based on their
biases may be able to ignore all exculpatory evidence and decide a case on evidence only favorable
to their pre-conceived opinions. It is imperative to identify these jurors or the characteristics of these
jurors and to use whatever means available to exclude them from the jury. See Mitchell, John R.,
“Lessons from the Lorax: Jury Selection in Difficult Cases.” FDCC Quarterly, April 1, 2012. An
excellent article in its entirety.
After jury research (which should also identify points or defenses that a juror may reject) and
development of themes for the case, the attorney and jury consultant if there is one should be able to
identify characteristics of positive and negative jurors. Id. As all defense trial lawyers know, in
some panels there is a dearth of “positive” jurors and most of those manage to disqualify themselves
on damages questions. There is a great variability among judges on excuses for cause so questioning
those possible challenges is tricky – can you use them affirmatively without rehabilitating the bad
jurors or creating a stronger case for cause against a good juror?
C. Voir Dire
In many jurisdictions the attorneys conduct voir dire, and you should always do so if
possible. Voir dire is the first chance to articulate the company story and the themes of the case.
Often the court will limit comments about the case, but often a judge will allow more discussion than
he said initially.
Effective voir dire depends in large part on the poise and demeanor of trial counsel. Trial
counsel’s manner in posing questions to the jury pool and the tenor of counsel’s follow up questions
to the jurors must strike a balance between bluntly revealing bias and adroitly garnering trust. The
questions must be succinctly phrased and stated in a confident manner. The key is maintaining
integrity at all time. It must be evident to the jurors that you are willing to stick up for your client
without appearing to lack objectivity. Trial counsel needs to carefully listen to and acknowledge
(but not agree to) points of view that are contrary to the client’s interest while at the same time
imparting the client’s positive traits. It is tempting, but a terrible idea to argue with a potential juror.
Ideally, some responses to the juror questionnaire will reveal some avenues for building
credibility with the jurors. Look for information in the jurors’ responses that permit you to question
them about favorable characteristics of your client. Often times adverse counsel will cover this area
and will ask the potential jurors about involvement in activities sponsored by a corporate defendant
such as Boy Scouts, United Way fundraising, Habitat for Humanity, etc. In questioning the jury,
weave in the names and backgrounds of the corporate defendant’s lead witnesses, reinforcing the
theme that the case involves your clients, good people, alleged to have caused harm while working
with a good company. To counter the bad press and negative public perceptions trial counsel needs
to persuade the jury during voir dire that the clients are ethical and trustworthy. This position is
generally true. Most people would not work for an unethical company, and most employees try their
best to do a good job.
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As stated above, throughout voir dire many potential jurors are forming an opinion of the
corporation. It is important that the defense attorney not be too comfortable with old assumptions
and study current jury research regarding gender, economic status, and age – i.e. the millenials v.
baby boomers. It may be safe to say that the well-educated business men over age 50 are
conservative jurors and will understand actions of corporations – it is just that the venire will be
much more diverse, and very few of these positive jurors will make it to the panel. It is also
important to keep in mind that a juror may have an anti-company bias in some areas but that same
person may be conservative regarding damages and especially punitive damages. See McCall,
George S. “Jury Bias and the Corporate Client: How to Personalize the Impersonal” FDCC
Quarterly, January 1, 2008. An excellent article in its entirety. It is also true that the twenty-two
year old tech entrepreneur may lack empathy for the seventy year old retiree with an occupational
disease.
If the potential jurors receive the impression during voir dire that the attorney is willing to
listen carefully to what they say and how they respond to the points raised with them, persons
selected to serve on the jury are more likely to be receptive to that attorney’s presentation of
evidence during the course of the trial. The questioning should give the jurors opportunities to lower
their guard and speak frankly and openly about concerns or lack of confidence in your client.
Asking questions, and especially the very tough questions, in a way that inspires confidence in you
and your client is the ultimate goal.
D. Sample Voir Dire Questions for Difficult Cases
•
•
•
•

•
•
•

•
•
•
•

Do you have any negative opinions of companies in the business of nuclear energy?
Can you think of any reason why you might conclude that the oil company in this case
cannot be trusted?
Have you had any dealings with companies in the business of supplying weapons to the
military?
How many times in the last month or so do you believe you have read any newspaper stories,
heard anything on the radio or seen anything on television or the Internet about damage to
the environment caused by the defendant?
Do you know anything about the defendant’s work in supplying military equipment to the
government that would influence your ability to be a fair and impartial juror in this case?
Have you ever been asked by your employer to do something at work you believed was
wrong but thought you would lose your job or miss a promotion if you refused?
Do you believe that because the plaintiff in this case is a minor, you need to treat evidence
presented to you on behalf of the plaintiff differently from evidence offered against the
plaintiff by the defendant?
Knowing what you know about the defendant in this case, would you refuse to do business
with them?
Have you ever boycotted or refused to do business with anyone or any company, including
the defendant?
If you own a business would you expect a jury to be more favorable or less favorable to you
and your business than an individual suing your company?
Without telling me what your opinion is would you please raise your hand if you have a
negative opinion about [company defendant] for any reason – or have heard anything
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•

•
•

•
•
•
•
•
•
•
•
•
•
•
•

•

•
•
•

negative about it? [Probe for experience and how it might influence them as a juror in this
case.]
For some people, if a company that has some connection to an asbestos product is sued by
someone who claims to be sick from asbestos, that’s enough for them to feel that the
company should probably pay something. Who is inclined to agree with that?
Is anyone concerned about health risks because of where you work or where you live? What
kinds of things cause you concern?
Of those who raised your hands, how many say that you are “very concerned”? Those who
are very concerned, please raise your hand. [Probe. What leads you to be concerned? What
is the health risk you are facing where you live or work? Can you tell me a little about that?]
Some people say they always like to root for “the underdog.” Who on this panel feels that
way?
Does anyone feel that they might start off rooting for the individuals in this case?
Do you feel that the plaintiff is out-numbered or doesn’t have the same resources as the
defendants? Does that make you sympathetic to him?
Right now before any of the evidence is heard who hopes that the plaintiff will recover
something in this lawsuit?
Some people believe that most lawsuits are justified. Who agrees with that view – that most
lawsuits are justified? Why do you feel that way?
How many people feel that a jury’s role is to send a message to corporations to improve their
behavior?
Who feels it is more important to compensate the family of a deceased individual or an
injured or sick person than it is to find out who is responsible for causing the injury?
Would you fault [company defendant] or any of the defendants here for taking the position
that they shouldn’t pay for an injury they truly do not believe they caused?
Does the fact that these defendants have been sued and chose to come and defend themselves
bother any of you?
Who would agree with this statement, “I just don’t trust businesses.”
Do you have any personal experiences that cause you to distrust business?
Does anyone feel you might have trouble treating the companies the same as the plaintiff in
this lawsuit? The law says you have to treat a corporation just like you would an individual,
but not everyone feels comfortable doing that or thinks that is right. I need to know if you
would have any trouble treating [company defendant] or any of the other defendants the
same as the individual plaintiff.
Does anybody feel that they would distrust the testimony of an expert called to testify by a
company? Does anybody feel that they might trust the testimony of an expert called to
testify by a Plaintiff more?
Does anyone feel that they would not be able to give a company a fair shake in a trial?
Can you promise to focus on the evidence for each of the plaintiff’s claims with respect to
the different defendants and then make your decision on the merits?
If the plaintiff is not able to prove that [company defendant] was a substantial factor in
causing plaintiff’s disease, will you be able to look at the plaintiff’s lawyers in the eye at the
end of the trial and tell them that they didn’t prove their case against this defendant?
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•

Would you be able to listen to the evidence, judge the case on the evidence and apply the law
set out by the Court despite your personal feelings in general or sympathies for the plaintiffs
in this case?

It is imperative to have jurors commit to judging the case on the evidence and law. By the
end of voir dire, the door has been opened to the defense story, to the face of the corporation and to a
fair hearing.
These steps for assisting with a difficult case for an unpopular client with a crisis on its hands
illustrate above all to humanize the company you must show from the first day of a crisis that the
company cares about its reputation, its products, its commitment to safety and environmental
stewardship, and above all about the health, safety and prosperity of its employees and customers.
To accomplish that goal, you must show the company to be honest, transparent, a good corporate
citizen wanting to do the right thing, and that it can be trusted even in the face of a nightmare
scenario. Ultimately this corporation should deserve and receive a fair hearing in court and in the
public perception.
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Disruption in the Legal Industry:
Causes and Discontents
William D. Henderson
Lawyers and law professors are part of a self-regulating profession.
As a lawyer and law professor, I accept this as a given and fully support it as
both a practice and an ideal. Yet, amidst evidence that the legal industry is
entering a period of rapid transition, I am forced to ask myself, "What
exactly do we have the power to control?" The obvious answer to this
question is access to a law license, which determines who can give legal
advice or represent a client before various state and federal tribunals. That
is an important domain. Yet, we don't control the needs and preferences of
our clients. These needs and preferences comprise the demand for legal
services. If clients are unable to get their legal needs met by licensed
lawyers, they will consider alternatives outside the guild.
This is happening right now. Clients are voting with their pocket
books and their feet. According to Legal Zoom’s S-1 Registration
statement (the document filed in anticipation of an initial public offering),
Legal Zoom forms and software were responsible for one out of five
limited liability companies created in the state of California in 2011.
Similarly, in 2013, the Financial Times named Axiom Law one of the world's
most innovative law firms, ahead of such brand name firms as Latham &
Watkins and Baker & McKenzie.1 And Axiom is a Delaware C-corporation
backed by Silicon Valley venture capital and Wall Street private equity.
Remarkably, LegalZoom and Axiom are not exotic outliers.
According to CB Insights, which maintains a database of investment in
early stage companies, in 2013 the emerging legal tech sector attracted $139
million in investment, representing 35 deals. This reflects a 27% year-overyear increase in total funding and 22% increase in overall deal flow over the
prior year. In addition to a large number of early stage venture capital
funds, investors include Credit Suisse, Comerica Bank, Bain Capital, and
Google. The organized bar did not authorize any of this economic activity.
And change of this magnitude would not be occurring if clients were fully
satisfied with the offerings of licensed lawyers and law firms.
A more fundamental question on the minds of many lawyers is this:
“How is change of this magnitude even possible?” Model Rule 5.4
prohibits lawyers from co-venturing with non-lawyers in any business that
involves the practice of law.2 Yet, evidence is mounting that much of the
1

Innovative Lawyers 2013, FINANCIAL TIMES, Oct. 4, 2013.

2 See Model Rule 5.4(b) (“A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.”); Model
5.4(d) (“A lawyer shall not practice with or in the form of a professional corporation or
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work that comes before the client counseling moment or the courthouse
door can be "disaggregated" into legal inputs or legal products that are part
of a complex legal supply chain in which lawyers and legal departments are
the primary end users. Indeed, the non-lawyers appear to be erecting a
legal industry around the artisan guild, which suggests that Rule 5.4 is not
keeping the non-lawyers out, but the self-regulated legal profession in.
If we, the legal profession, want to understand and influence the
shape of the legal industry, we need to understand the needs and
preferences of legal consumers and how these needs and preferences are
evolving. Law is too integral to a globalized, interconnected world for its
benefits to be meted out by an artisan guild selling antiquated services by
the hour. The sooner we grapple with this fact, the more likely we are to
influence the growth of the legal industry in a manner that is in keeping
with our highest professional ideals.
Causes of Disruption
The causes of disruption are new ways of provisioning legal services
and legal solutions that have significant advantage over the traditional
artisan methods. Some are stretching the dollars in large legal departments,
others are using technology to tap into the latent individual consumer
market.
Below I have sketched out two diagrams that use the same simple
framework to describe the legal market. The only difference between these
two industry snapshots is a separation in time of approximately 40 years.

association authorized to practice law for a profit, if: (1) a non-lawyer owns any interest
therein … .”).
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Figure 1. Legal Industry, Circa 1975

Figure 1 depicts the legal industry circa 1975, which is the year that
Professors Jack Heinz and Edward Laumann collected the data for their
seminal Chicago Lawyers I study.3 The y-axis is a continuum based on their
key finding that the legal profession is functionally separated into “two
hemispheres”, one serving individuals and small businesses and the other
serving large organizational clients, such as corporations and government.
The x-axis is based on Richard Susskind’s five-stage evolution of the legal
market from bespoke (stage 1) to commoditized (stage 5).4
The most striking feature of Figure 1 is that it is simple. In 1975,
most large U.S. corporations were still focused primarily on a large and
growing U.S. domestic market. The large work for these large companies
was handled by “large” law firms, albeit a large firm at the time was a
single-office firm of 50 to 100 lawyers who handled the legal needs of large
corporations headquartered in that region of the country. Information was
found in books and periodicals. And legal services were rendered in
bespoke fashion—i.e., a client consulting with a licensed lawyer to obtain a
customized solution to the client’s individualized legal problems. Efficiency
was sometimes gained by practitioners and law firms who collected welldrafted forms and pleadings for use in subsequent client matters, but the
rest of Susskind’s continuum could barely be imagined.

3 See JOHN P. HEINZ & EDWARD O. LAUMANN, CHICAGO LAWYERS: THE
SOCIAL STRUCTURE OF THE BAR (2nd ed. 1994) (Chicago Lawyers I).
4

See RICHARD SUSSKIND, THE END OF LAWYERS? (2008).
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Thus, the legal industry circa 1975 was largely an artisan guild
controlled by licensed lawyers. Indeed, the use of the phrase “legal
industry” would have been viewed as crass and offensive. As judges and bar
association leaders frequently reminded members of the bar, “[L]aw is not a
business--it is a profession.”5
Figure 2 depicts the legal industry circa 2013. Its most striking
feature, at least when compared to Figure 1, is the complexity and
heterogeneity of the legal marketplace.
Figure 2. The Legal Industry, Circa 2013

Along the Heinz-Laumann y-axis, the largest organizational clients
have grown into global enterprises with business operations in a hundred or
more countries. Unlike 40 years ago, these businesses now have large,
multinational legal departments. What work they don’t perform in-house is
parceled out to global, national, regional, and boutique law firms based on a
State ex rel. Fla. Bar v. Murrell, 74 So. 2d 221, 226 (Fla. 1954); see also State v.
Horan, 123 N.W.2d 488, 489-90 (Wis. 1963) (“The practice of the law is not a business but
a profession—a form of public trust, the performance of which is entrusted only to those
who can qualify by fitness, not the least of which is good moral character.”); ABA Comm.
on Professional Ethics, Opinions, No. 275, at 611 (1967) (“[T]he law is not a business but
a profession. By joining it, a lawyer foregoes the advantages … of advertising and of using
collective effectiveness to secure increased compensation by arbitrary measures not related
to efficient service, which … is the sole legitimate basis for the lawyer's advancement.”).
5

5

combination of cost, expertise, and knowledge of the local jurisdiction.
Although small firms, solo practitioners, and public defenders continue to
handle the bulk of legal work on behalf of individuals, the majority of the
growth in the legal industry over the last several decades has been driven
primarily by the burgeoning legal needs of large organizational clients.6
Along the x-axis, we see businesses operating along each stage of the
Susskind continuum. According to Susskind, the legal market is being
relentlessly “pulled to the right” toward the systematized, productized, and
commoditized end of the market. The reason is simple: the legal solutions
on the right are some combination of better, cheaper, or faster, which in
the aggregate benefits both clients and broader society.
For the legal solutions provider, the most attractive portion of the
continuum is the overlap between systemized and productized. In Figure 2,
I referred to this segment as the “green zone” because it is an area that is
destined to grow rapidly in the years to come. The primary attraction for
the legal innovator is that systematized-productized offerings move the
focus away from the provider’s cost of production (e.g., lawyer time) and
toward the value conferred on the client/customer. Because systematizedproductized offering is a one-to-many legal solution in which the
underlying intellectual property can be sold over and over again, it enables
the innovator to “make money while you sleep.”7
As depicted in Figure 2, traditional law firms are ebbing into the
systematized-productized green zone. Among firms serving large
organizational clients, the primary impetus is the rising demand for
alternative fee arrangements (AFAs), which shifts the risk of cost overruns
back onto law firms. This has given risen to significant investment in
project management training, process improvement methodologies, and
sophisticated models for pricing and tracking client engagements. For
example, the national law firm of Seyfarth Shaw has effectively rebranded
itself around its commitment to “lean” and six sigma principles. To the
extent that law firms are lagging behind the needs of their large corporate
clients, general counsel are engaging in self-help strategies. Legal
departments at large companies, such as HP and Cisco, are using process
and technology to build in-house capacity that is more cost-effective than
traditional outside law firms. Because the requisite skill set is broader than
traditional law firm training, or in some cases different, these companies are
now recruiting lawyers directly out of law school.

JOHN HEINZ ET AL., URBAN LAWYERS: THE NEW SOCIAL STRUCTURE OF THE
BAR (2006) (Chicago Lawyers II) (for the 1975 to 1995 time period, documenting the rapid
rise in the size and prosperous of lawyers serving organizational clients).
6

7

Susskind at __.
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There is also burgeoning activity within the “people” segment of the
legal market. Because of the growing income stratification among U.S.
workers, some traditional solo and small firm practices are migrating to
specialized niche practice areas that enable them to use technology and
paralegal talent to build volume practices.8 In the years to come, these
trends are sure to accelerate.
While a subset of traditional law firms are migrating into the
systematized-productized green zone, non-law firm legal vendors such as
LegalZoom and various legal process outsourcers (LPOs), such as Pangea3,
UnitedLex, and Integreon, are operating in the commodity portion of the
continuum. Yet, by dint of their relationships with large corporate legal
departments (LPOs), their name recognition among consumers
(LegalZoom), and their competence with technology and process, they have
both the potential and desire to enter the systematized-productized green
zone, albeit from the other end of the legal continuum.
Let me back up this claim with some specific examples. Already, I
know of document review shops that have superior technology and
processes for locating game-changing facts in legal disputes. Not only are
they better than traditional law firms at locating salient facts, they have
become experts at arranging them in a manner than enables an in-house
lawyer to very quickly and make an informed business decision on matters
of risk and total exposure.9 These vendors are now climbing the value
chain, by (for example) mapping out and mechanizing substantial portions
of summary judgment briefs filed in state and federal court.
Finally, entirely new business models based on a systematizedproductized approach to legal work are squarely in the green zone. It is
worth highlighting three categories of companies.
NewLaw. Organizations that fit the NewLaw10 model rely heavily on
process design and measurement so that they can simultaneously reduce
8 For example, within Indiana Law’s alumni base, I have come across a lawyer
who has built a practice that nets nearly $1 million per year in profits based on
systematized approach to federal disability law. The approach leverages both paralegals
and young lawyers who attend hearings on behalf of the lawyer’s large volume practice. I
have witnessed a similar approach to immigration law and family law.

See Rachel Zahorsky & William D. Henderson, Who’s Eating Law Firms Lunch?
ABA JOURNAL, Oct. 2013) (reporting on the experience of Fireman’s Fund Insurance in
using Novus Law, which has an Underwriters Laboratory-certified process for document
review and fact investigation).
9

10 To the best of my knowledge, the term “NewLaw” should be credited to
George Beaton, the well-known Australian consultant and professional services advisor.
See George Beaton, The rise and rise of the NewLaw business model, BIGGER, BETTER,
BOTH?, Oct. 7, 2013, online at http://www.beatoncapital.com/2013/10/rise-risenewfirm-business-model/.
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both legal risk and the expense of performing a large portfolio of legal
work. Although this approach is relatively capital intensive, as it requires
extensive training and set-up time than cannot be billed to a client, once in
place it has the potential to rapidly recoup costs and make large profits
based on volume—volume that will be absorbed from less efficient
bespoke competitors. The standard bearer in the U.S. is probably Axiom,11
though Riverview (in the UK) and Plexus (in Australia) probably fit this
category as well.
TechLaw. Organizations that fit the TechLaw model are creating
technologically driven tools and processes that improve efficiency and
quality. Examples include kCura, which makes an e-discovery workflow
software product called Relativity that is rapidly gaining marketshare among
in-house legal departments and law firms; Recommind, which is a company
founded by artificial-intelligence scientists that focuses on predictive coding
for searching unstructured data; and Exemplify, which uses technology
from information science and computational linguistics to distill market
standard terms for over two hundred common transactional documents
found in the Securities and Exchange Commission’s EDGAR database.
None of the businesses in TechLaw are engaged in the practice of law, but
all of them are likely to alter the traditional artisan lawyer paradigm because,
for a variety of tasks, the technologies are dramatically faster, cheaper, and
better than lawyers. Because these companies are not practicing law, they
have the additional advantage of nonlawyer financing.
PeopleLaw. Organizations that fit the PeopleLaw model are using
combinations of scalable technology, quality controlled networks, and
sophisticated retail marketing to tap into the latent individual consumer
“people” market. An example is LegalForce, which is owned by Raj
Abjanker, an inventor, entrepreneur, and attorney licensed in Calfornia.
LegalForce operates a website (formerly branded as Trademarkia) that
enables $400 trademark applications, including filing fees. LegalForce now
files more trademark applications than any other U.S. law firm. Abjanker is
using his profits (well over $1 million per year) to create retail operations in
places with high concentrations of tech workers. The ambition is to broker
all of their legal needs from cradle to grave, often building upon the
goodwill created by a successful trademark.12 A second example is Modria,
an online dispute resolution platform based on the systems deployed by

11 See William D. Henderson, Is Axiom the Bellwether for Disruption in the Legal
Industry? The Legal Whiteboard (Nov 2013); Drew Combs, Disruptive Innovation, American
Lawyer (June 2012).

In the spring of 2013, Legal Force store opened its first retail store on
University Avenue in Palo Alto, California. The LegalForce store, which has the feel of an
Apple Store, is intended so serve as a meeting place for clients and local attorneys.
12
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eBay and PayPal. Modria is trying to fill the void created by the escalating
costs of using federal, state, or municipal courts to resolve disputes.
Complexity and Interdisciplinary
The emerging legal landscape is held together by two interconnected
themes. First, the world is becoming more complex through globalization
and relentless advances in technology. Second, the only way to cope with
this complexity is through collaborations that span multiple disciplines.
On one level, the increasing complexity is nothing new. The
founding of the corporate law firm in the early 20th century was based on an
innovation that enabled lawyers to benefit financially by organizing
themselves into law firms in order to develop and scale expertise in areas of
high demand by large and financially well-heeled clients (e.g., litigation,
corporate finance, tax, trust & estates, labor, industry regulation, tax, etc.).13
This innovation was the partner-associate training model. At the time, the
most pressing issue for the formulation of legal solutions was what enabled
these enterprises to achieve their business objectives; cost was, at best, a
secondary consideration. Over time, clients and law firms coped with
increases in complexity by simply adding more lawyers. Professors Marc
Galanter and Tom Palay documented the rise of the large law firm in their
seminal book, Tournament of Lawyers,14 noting an exponential explosion
in their growth roughly at the end of the 1960s and beginning of the 1970s.
Between the late 1970s and 2008, the average law firm in the National Law
Journal 250 (NLJ 250)15 grew five-fold.
Corporate law firms have prospered as the result of this dynamic,
with profits increasing significantly faster than inflation. Yet, under the
current artisan method of lawyer, which makes minimal use of process and
technology, the cost of legal services is going up faster than corporate
revenues. This is clearly unsustainable. And not surprisingly, the supranormal profits of law firms are attracting non-lawyer and non-law firm
entrepreneurial activity into the legal industry. Because of cost pressures,
clients are beginning to search for substitutes in earnest.
These market dynamics are depicted in Figure 3. The orange line
reflects the perception that more complex work requires more lawyers.
The blue reflects the reality that merely adding more lawyers dramatically
increases costs with each additional unit of economic activity.
13 See William D. Henderson, Three Generations of U.S. Lawyers: Generalist, Specialist,
Project Manager, 80 Md. L. Rev. 440 (2011) (describing the creation of the Cravath System
and its diffusion within the corporate bar).
14

See Galanter & Palay, Tournament of Lawyers: The Transformation of the Big
Law Firm (1991).
15

This is a ranking based on law firm headcount.
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Figure 3. Complexity in the Legal Industry
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FIRM PERSPECTIVE - A CASE FOR HIRING
LAW STUDENTS IN CONJUNCTION WITH LATERAL HIRES
In his compelling book The Age Curve – How to Profit from the Coming Demographic
Storm, demographer Kenneth W. Gronbach theorizes that China will be a short-lived super
power because of its one child policy.1 Mr. Gronbach opines that the one child policy has
reduced the number of people in the country to such an extent that it cannot care for or
economically support an aging Chinese population.2 In a 2011 presentation at the Manufacturing
for Gronbach Meeting, Mr. Gronbach referred to the policy as the “biggest demographic blunder
in the history of the world”.3 In apparent recognition of this problem, the government in China
recently relaxed the policy to allow citizens to have one more child. 4 Law firms need to be
mindful not to fall into a similar demographic quagmire. Beginning with the recession in 2008,
many law firms made the decision to end or reduce summer programs and to end or reduce the
hiring of law students. Instead, many firms began filling their ranks with lateral hires trained by
other firms. While there may be short term economic gains from this approach, the long term
ramifications may harm law firms and the legal profession.
There is no question that law school educators need to adapt and provide more practical
training to students so that they can be better prepared to assist clients when they begin their
legal careers. Lateral hires certainly have the advantage of practical experience but law schools
have done an admirable job of producing critical thinkers who have succeeded inside and outside
of the legal profession for many years. All currently practicing lawyers benefitted from the
1

The Age Curve – How to Profit from the Coming Demographic Storm, Kenneth W. Gronbach, 2000.

2

Id.

3

Cite to presentation.

4

“China To Ease One Child Policy, Abolish Labor Camps, Report Says”. Mariano Castillo, CNN.com,
November 16, 2013.
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education received in law school and have had success, at least in part, because of the skills
learned during the three years spent in the classroom. Law firms have historically taken raw
talent from law schools and molded those individuals into the type of lawyers the firms desired.
While the short term investment is significant, the hiring of students through a summer program
benefits firms in many ways. First, a summer program is essentially a ten to twelve-week job
interview. Second, hiring lawyers directly out of law schools and through summer programs
allows firms to maintain the culture of the firm. Third, lawyers are not getting younger and
hiring new lawyers allows for an appropriate replacement rate at an appropriate compensation
level.
THE EXTENDED INTERVIEW
While firms certainly vet lateral candidates with day long interviews, background checks
and reference checks, it is impossible to learn if a candidate will fit with the firm or not. We
have all seen high priced free agents sign with one team in major league baseball only to find
that the chemistry of these talented players does not work and does not provide for success (just
compare the 2012 Boston Red Sox with the championship team from 2013). The same thing can
happen with law firms. Talented lateral hires may not fit with a particular firm because they
were raised as lawyers in ways that are different from the firm they are joining. A summer
clerkship minimizes this potential problem.
Over ten to twelve weeks, the quirks of most people rise to the surface and firms are able
to determine if a summer associate will fit within their culture. Most hiring partners and
recruiting coordinators can tell stories of very intelligent students from top tier law schools who
did not succeed as summer associates because they were disruptive to firm culture.

This

character trait could only have been discovered over an extended interview period such as a

2

summer clerkship. It could not have been discovered on paper and likely would not have reared
its head in a day long interview. This is especially true when most lateral hire courtships are
confidential. People are on guard for a day but tend to relax over the course of a summer. When
they become relaxed and fall out of interview mode, their true personalities emerge. With this
information, firms can then make decisions on the fit and decisions on whether a candidate fits
within the firm culture.
WHAT’S CULTURE GOT TO DO WITH IT?
An important factor in choosing and staying with a firm is firm culture. Maintaining the
culture of a successful business is the best way to continue that success. In his best-selling book
Good to Great, Jim Collins uses a flywheel analogy to describe this phenomenon.5 Mr. Collins
talks about how one person can disrupt momentum of the flywheel such that it cannot continue. 6
He emphasizes the importance of making proper decisions about hiring but when bad decisions
are made removing that bad decision as quickly as possible.7 He recommends this because the
disruption can completely change the culture of the business and if the culture is changed the
business will change. The same can be said for law firms. If lateral hires disrupt the culture of a
successful firm, it will no longer be successful. While there is no guarantee that the hiring of law
students will not disrupt culture, the ten to twelve-week summer program reduces the likelihood
of cultural shifts that will harm the firm.

5

Good to Great, Jim Collins, 2011.

6

Id.

7

Id.
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WE ARE NOT GETTING YOUNGER
The number of people taking the Law School Admissions Test declined 11% from last
year with an estimated 45% decline in test takers since 2009.8

In addition, law school

applications have continued to sharply decline. In fact, the number of law school applications is
down by one third since 2010 falling to under 400,000 applications this year. 9 When you couple
this with the large generation of baby boomers who are retiring, the question becomes who will
be there to sustain the economic engines of law firms. New Republic Senior Editor Noam
Schiber was recently quoted as saying “[F]ive years ago, during the recession, American law
schools produced 43,600 graduates and 75% had positions as lawyers within nine months. Last
year (2012) the numbers were 46,500 and 64%. In addition to the emotional toll unemployment
exacts, it is often financially ruinous. The average law student graduates $100,000 in debt.”10
Because the job market for law students is not what it used to be, law school admissions are
down and the ability of law firms to replace talent will continue to decline. Law firms have
themselves to blame for this issue and need to be mindful that they do not make short term
business decisions that hurt the long term viability of the firm.

8

“This Chart Shows Why Law Schools Are In Trouble”, Jennifer Kirby, New Republic.com, November 1,

9

“Law School Applications Continue Sharp Decline”, Jeff Clabaugh, Biz Journal.com, October 1, 2013.
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The Law Firm of the Future
A. Canaries in the Coal Mine?
Are college students turning away from law school the proverbial “canaries in the coal
mine?” Does their concern for their own future signal drastic changes ahead for law firms? Law
firms and corporate legal departments are increasingly scrambling to keep up with accelerating
changes. Whether small, medium or large in size, all law firms will continue to face new assaults
on their current methods of attracting, serving and keeping clients. Such assaults will affect both
clients’ use of law firms and law firms’ bottom line profits. The day of the billable hour model is
not totally gone. But, new models are moving into the legal marketplace at a rapid pace. We see
that in the past few years, the demand for legal work has gone flat (or has even been shrinking in
some practices). Law firms are experiencing real pricing pressures from clients and are
recognizing the competitive forces of commoditization of services, along with the emergence of
lower-priced, non-traditional service providers. Firms must come to grips with the idea that
aggressive growth in lawyer headcount may no longer be a sound business model. And, not only
are significant changes already upon us, the pace of continued change seems to quicken each
year.
So what will the successful law firm look like in 2025? Experts caution that the changes
ahead are more than slight course changes. Richard Susskind forecasts that “[l]egal institutions,
and lawyers, are at a crossroads ... and are poised to change more radically over the next two
decades than they have over the last two centuries."1 And, FDCC Panel Member Thomas Clay of
Altman Weil says “the business of law will radically change within the next few years, so
lawyers are in for an exceptionally bumpy ride.”
1

Richard Susskind, The End of Lawyers, (Oxford Univ. Press 2010).

However, in his article 2013: Law Firms in Transition2, Mr. Clay also says:
There is an opportunity for law firms now – before the weight of change tips
us into a permanently transformed marketplace – to engage in new thinking
and develop new approaches to ensure viability, stability and competitive
advantage among their less prepared rivals.3
And to do that, Mr. Clay tells us that law firms must better educate their partners, align with their
clients’ interests, refuse to settle for the quick fixes, and develop a proactive stance. The authors
commend Mr. Clay’s article for reading and study.
B. Law Firm Reactions
Law firms and law firm leaders can and will respond in several ways. Some will live in
denial, believing that this pendulum in the legal market – which has always swung one way and
then back again – will soon reverse its negative path and bring the law business back to
prosperous times. Other firms and leaders, in an effort to slow or even reverse the tide change in
the law firm legal market, will adopt the approach of clinging to the “way we have always done
it,” hanging on to the tried and true methods of the past half-century. They will continue to
charge only by the billable hour, and will resist requests for rate reductions, flat fee agreements,
project billing and the like. They will cling to the pyramid model of law firm hierarchy and
leverage (equity partners, non-equity partners, associates). The third approach is the one we
recommend. Do not look at the present and coming changes as impediments, stumbling blocks
and obstructions that must be removed to achieve success; rather, see them as opportunities and
potential openings for new successes.
While much is still uncertain, this much is clear: the law firm that does not adjust to the
changes in the legal marketplace will find itself well behind the curve a decade from now (if not
Thomas Clay, 2013 Law Firms in Transition: An Altman Weil Flash Survey,
http://www.altmanweil.com/dir_docs/resource/2d831a80-8156-4947-9f0f-1d97eec632a5_document.pdf
2

3

Id. at vi.

2

out of business altogether). Law firms must adapt to permanent pricing pressures, continued
commoditization of legal services, new sources of competition – including increased use of
technology and tech-driven legal service providers; outsourcing and online legal services; and
accelerating technology-based and process-driven alternatives to traditional lawyering. Further,
law firms today must consider and address how their present demographics (i.e., age and
experience of their lawyers) will affect competitiveness and profitability a decade from now.
Sitting atop all the “economic” issues facing law firms in the coming years will be the task of
balancing firm profitability with the ability to provide clients with the high quality legal services
they need – which is the reason many lawyers became lawyers in the first place.
C. Steps to Consider Now
Law firms and law firm leaders can, and should, start now. Leaders must educate firm
partners on the changes in the market and the opportunities that such changes can present for
your firm. Encourage (or require) them to learn the real interests and needs of the firm’s clients.
Then, figure out how to align your service with their needs. As Tim Pratt, Boston Scientific
Corporation’s Executive Vice President and General Counsel (and current FDCC President) has
said, “many companies today have shifted toward fewer lawyers who know the company’s
business, understand the client’s pressures and can essentially manage themselves.” Simply put:
firms today must figure out what their clients really need, and then give it to them.
Consider Your Law Firm’s Structure.
Firms should consider whether the traditional pyramid structure of equity partner, nonequity partner and associate should be modified going forward. The concept of the pyramid –
where lawyers bide their time and stay in line behind those more senior – may need to be
revised. The “baby boomers” are moving through law firms toward retirement. The next

3

generations, “Gen-X,” “Gen-Y” and “Millennials” will not wait for several years to move toward
the top.
Also, clients today want and need, and will pay for, both the expert trusted adviser and
the enhanced practitioner (those who back up the experts, but lack their experience).4 However,
clients are now beginning to resist paying for the routine worker lawyer. Corporate clients are
past the point of tossing work out to large amounts of work to outside lawyers who need
significant oversight and training. Some sophisticated clients are looking to move such lowerend work to other legal providers, whether in the U.S. of overseas.
Because clients are becoming less willing to pay for young inexperienced lawyers, firms
should consider growth through laterals, in addition to (or as opposed to) the traditional method
of hiring law school graduates and then training them and then “carrying them” during the early
formative years of their careers.
Those lawyers who control business by earning the clients’ confidence as the trusted
advisors and those who serve as the enhanced practitioners need to be appropriately rewarded –
regardless of age or generation. On the other hand, experienced lawyers who do not fill those
roles in the 21st century may also need to be adjusted. Many firms will need to take the hard steps
to address the issue of the underperforming partners. In fact, some firms, already aware of the
generational tensions have begun to deal successfully with the underperforming partners. 5 Firms
that have failed to deal squarely with such partners – partners who do not control business and
who do not provide significant leadership roles within their firms, and who really do not justify
their compensation – will be forced to face such issues in the future marketplace.

6, at 8.

4

See, Suskind, infra.

5

See, John S. Smock et al., Legal Market Outlook for 2013 and Beyond, Of Counsel, April 2013,
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Consider Strategic Growth Opportunities
As in any business arena, players must respond to the market. Law firms and law firm
leaders should constantly look for opportunities that present themselves in new areas of work.
Firms might consider which areas of the law seem to be rebounding (e.g., real estate, mergers
and acquisitions). As a longer-term strategic move, however, firms should consider which areas
of the law are seeing new growth in the need for legal services. Smock, et al., indicate that there
are new arenas for growth, and that some firms are finding opportunities in the areas of energy,
health care and life sciences, among others.6
As noted above, if the firm does not have the expertise in a new area of law, firm leaders
should consider hiring quality lateral lawyers or practice groups in an effort to handle new types
of work. With a large number of mergers and acquisitions in the legal industry in the past few
years, some advise caution. Firms that expand simply by adding more lawyers who can bill more
hours at higher rates may be growing for the wrong reasons.7 The short-term reward may be
outweighed by the long-term cost. On the other hand, Ward Bower of Altman Weil says that the
merger for strategic reasons (e.g., to add practice groups or to provide broader services to clients)
can be very positive.8 In the Altman Weil 2013 survey noted about, nearly 90% of firms
responding are currently pursuing growth by acquiring laterals, and more than three out of five
are doing so by acquiring practice groups.9 Regardless of size, location or region, law firms

6

Id. at 9

See, Sara Randazzo, Study: Law Firms Shouldn’t Chase Growth for Growth’s Sake, Am Law
Daily, January 6, 2014.
7

8

Id.

9

See, Clay, 2013: Law Firms in Transition, at 30.
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today must consider such avenues for growth and determine whether such growth modes make
sense for them.

Consider Different Pricing Models
Like it or not, clients are insisting on alternative fee agreements and different pricing
models. A number of alternative deals exist: 1) flat fee per month or year; 2) flat fee per matter;
3) flat fee for segments of a larger matter; 4) budgeted fees for an entire matter which the lawyer
cannot increase merely because he/she calculated incorrectly on the front end; 5) lower fees for
the work with a potential for supplemental payment depending on the result (i.e., some resultdriven bonus or reverse contingency fee). Whatever the option may be, law firms must be willing
to consider, and perhaps even suggest, alternative arrangements to clients. If we do not do it, our
competition will.
Consider New Case Management Approaches
Many clients will no longer pay for summer associates to work on their cases. And some
sophisticated clients are now refusing to pay for any work performed by associates less than
three years out of law school. As such, the challenges mount for firms to strike the balance of
where to assign associates and how to train them.
In an effort to improve the way they deliver legal services, some law firms and law
departments are exploring strategic alternatives to traditional approaches. Some firms are looking
at methodologies – such as Lean Six Sigma processes – to streamline and control the way cases
are handled from beginning to end. These processes started in the manufacturing arena, but have
begun to find acceptance in service industries as well, including the legal field.10 If a lawsuit is
See, Lisa J. Damon, Applying Lean Six Sigma Methods to Litigation Practice, Practical
Lawyer, December 2013/January 2014, 28
10
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viewed as a “process,” the Lean Six Sigma methodology can be applied to attack waste at each
step, from evaluating and responding to the complaint through settlement or trial.
Whether it is Lean thinking or some other approach, law firms must continue to look for
ways to deliver quality legal service, quickly and at lower cost to the client.
Technology and Tech-Driven Services.
As information technology transforms the global society, the legal profession is no less
affected11. Within law firms, many of the tasks previously required to complete legal projects
have been replaced or substantially shortened by automated programs. While some older lawyers
are exasperated by advanced technology, younger lawyers are lost without it. They realize that
much of their work can be accomplished not only quickly, but outside the parameters of the
typical work day and work place. This lends itself to Millennials’ quest for flexibility and nontraditional work schedules.
Advancements in information technology have also driven the growth in Legal Process
Outsourcing Providers or LPOs. This industry is projected to experience 84% annual compound
growth over the next 2 years. Id. These alternatives present increasing competition to the
traditional law firm, reinforcing the need for firm leaders to implement changes to traditional
approaches to project management.
Among the trends affecting law firms are decreased demands for legal services, along
with a surplus of lawyers, particularly new graduates, as supply exceeds demand. Only 49.5% of
law school grads obtained jobs in law firms in 2011.12
Susan Saltonstall Duncan, The Future is Here: 10 Trends and What Your Firm Should
be Asking Itself, INFOCUS (Jul. 11, 2013),
http://rainmakingoasis.com/index.php/insights/blog/entry/the-future-is-here-10-trends-and-whatyour-firm-should-be-doing.
11

12

Id.
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Baby Boomers (born between 1947 and 1964) still make up the largest demographic in
the legal profession, followed by Gen Xers (born between 1964-1976). The youngest generation
– the so-called “Millennials” (born between 1977 and 1993) – differ in many ways from the
Boomers and even the Gen Xers in that they have never known a world without computers, cell
phones, and email. They expect constant innovation and have a different perspective and
approach to work than their older colleagues.
Millennials are avid about social networking and excel at technology and multitasking.
41% of Millennials prefer to communicate electronically at work than face-to-face or over the
phone. Moreover, 38% of Milliennials stated that older and/or senior management do not relate
to younger workers. This, in part, may be explained by examining the characteristics Millennials
demand: flexible work conditions, rapid promotions, constant feedback and guidance.13
D. Conclusion
While some law firm leaders may consider the current market to be in dire straits, others
will see it as an open door of opportunity for new growth and profitability. Law firms do have
opportunities to grow and succeed today. The current market shift is not likely to be temporary –
it will be here for a long time. So firm leaders must plan and move now to navigate the new legal
landscape, developing new methods and new approaches to ensure the viability, stability and
competitive advantage of their firms.

Ron Alsop, The Trophy Kids Grow Up: How the Millennial Generation is Shaking Up the
Workplace (2008).
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I.

Introduction
It is said that lawyers live and die by their words. Like lawyers, insurance companies

live and die by the words in their insurance policies, or do they?

Sometimes the

interpretation of the words within an insurance policy leaves one with her head shaking.
Who could have imagined that damage created by a meth lab could be covered by an
insurance policy or that failing to disclose admitted alcohol and drug abuse on a life
insurance application would not be considered misrepresentation? Even stranger things have
happened. Coverage attorneys each have their own war story as to perceived aberrant
judicial rulings. Nonetheless, there are certain common denominators of good practice that
will hopefully help to avoid the head shaking results.
No matter what your level of experience is as an attorney or claim handler, each and
every coverage issue must be viewed as unique. Often times, it’s the run of the mill
coverage issue that can create the most problems. This paper will provide a basic overview
as to how to address coverage issues, whether simple or complex, unique or run of the mill.
The presentation accompanying this paper will provide insight into crazy coverage decisions
from across the United States. The panel will discuss what went wrong and attempt to
provide insight as to how it went wrong. Regardless of the nature of the coverage issue, the
procedures for addressing the issue remain the same. It is back to the basics as an initial
step.
II.

General Contract Interpretation
Despite the vernacular used by frustrated policyholders, a policy of insurance is a

contract of insurance. In this regard, general contract principles apply.

1

A.

Ambiguity
When interpreting insurance contracts, Courts have held that the language in an

insurance policy should be given its plain, ordinary meaning.@ Syllabus Point 1, Soliva v.
Shand, Morahan & Co., Inc., 345 S.E.2d 33 (W. Va. 1986) overruled on other grounds1. In
addition, “where the provisions of an insurance policy contract are clear and unambiguous
they are not subject to judicial construction or interpretation, but full effect will be given to
the plain meaning intended.@ West Virginia Fire & Casualty Company v. Stanley, 602
S.E.2d 483 (W. Va. 2004). Legal precedent notwithstanding, the argument most often used
by insureds when challenging the language of an insurance policy is the assertion of
ambiguity in the policy language.
Ambiguity in an insurance policy has been addressed in many ways by courts across
the country. In West Virginia, the West Virginia Supreme Court has held, that [t]he mere
fact that parties do not agree to construction of a contract does not render it ambiguous. The
question of whether a contract is ambiguous is a question of law to be determined by the
court.@ Syllabus Point 1, Berkeley Co. Pub. Serv. v. Vitro Corp., 162 S.E.2d 189 (W. Va.
1968). Thus, the question is, what renders the insurance policy ambiguous?
Undefined terms within an insurance policy do not render the policy ambiguous2 and
the mere fact that the parties are in a dispute as to the meaning of the terms does not render
the policy ambiguous3. Moreover, a split of authority concerning the meaning of a policy
term does not render that meaning ambiguous although it may be indicative of an
See also, Twin City Fire Ins .v. Alfa Mut. Ins. Co., 817 So. 2d 687 (Ala. 2001).
West Virginia Fire & Casualty Company v. Stanley, 602 S.E.2d 483, 492 (W. Va. 2004) (lack
of definition of word “accident” within the insurance policy does not render the term ambiguous);
City of Shawnee, Kan. v. Argonaut Ins. Co., 546 F. Supp. 2d 1163 (D. Kan. 2008).
3
Haag v. Castro, 959 N.E.2d 819 (Ind. 2012); Boazova v. Safety Ins. Co., 968 N.E.2d 385 (Mass.
2012); Battishill v. Farmers Alliance Ins. Co., 127 P.3d 1111 (N.M. 2006)
1
2

ambiguity.4 Such is not now the case in one of the decisions to discussed in the presentation
on this topic. Relying upon a footnote from a previous case, the West Virginia Supreme
Court of Appeals in Chafin ex rel. Estate of Freda Bradley v. Farmers & Mechanics Mutual
Insurance Company, 2013 WL 5976097 (Decided Nov. 7, 2013) held that “[a] provision in
an insurance policy may be deemed to be ambiguous if courts in other jurisdictions have
interpreted the provision in different ways[] [because] . . . ‘one cannot expect a mere layman
to understand the meaning of a clause respecting the meaning of which fine judicial minds
are at variance.’” Id. citing Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 485 n.5,
509 S.E.2d 1, 9 n.5 (1998), quoting C. Marvel, Division of Opinion Among Judges on Same
Court or Among Other Courts or Jurisdictions Considering Same Question, as Evidence
th

That Particular Clause of Insurance Policy is Ambiguous, 4 A.L.R.4 1253, § 2[a] (1981).
Thus, the Court concluded that the undefined term “collapse” was ambiguous. The Court
then remanded the case back to the trial court to determine knowledge regarding the collapse.
The terms of an insurance policy have been rendered ambiguous by courts when they
are reasonably susceptible to two or more meanings5or are of such doubtful meaning that
reasonable minds might be uncertain or disagree as to its meaning6. The downside of a
finding of ambiguity is that generally ambiguous terms in insurance contracts are to be
strictly construed against the insurance company and in favor of the insured7.

Giacomelli v. Scottsdale Ins. Co., 221 P.3d 666 (Mont. 2009); United Nuclear Corp. v. Allstate
Ins. Co., 285 P.3d 644 (N.M. 2012)
4

5

Mega Life and Health Ins. Co. v. Pieniozek, 585 F.3d 1399 (11th Cir. 2009) (applying
Alabama law); R & J Enterprizes v. General Cas. Co. of Wisconsin, 627 F. 3d 723 (8th Cir.
2010) (applying Iowa law).

6
7

Syl. pt. 1, Prete v. Merchant’s Prop. Ins. Co., 223 S.E. 2d 441 (W. Va. 1976).

Socas v Northwester Mut. Life Ins. Co., 829 F. Supp. 2d 1262 (S.D. Fla. 2011) (the court is
obligated to resolve any ambiguity against the insurer that drafted the contract, and in favor
of the insured); Certain Underwriters At Lloyd’s London v. Kirkland, 69 So 3d. 98 (Ala.

B.

Shifting of Burden of Proof

The majority rule governing the burden of proof applicable to coverage disputes
provides that the insured should bear the burden of first demonstrating the existence of
coverage under the general insuring clause. An insurance company seeking to avoid liability
through the operation of an exclusion has the burden of proving the facts necessary for the
operation of the exclusion8.
III.

Practical Applications
A.

Declaratory Judgment Actions

The Federal Declaratory Judgment Act provides litigants the opportunity for the court
to construe the respective rights and obligations of the parties as to the contract at issue9.

2011); West Virginia Public Employees Insurance Board v. Blue Cross Hospital Service,
Inc., 328 S.E.2d 356, 359 n. 3 (W. Va. 1985); Syl. Pt. 3, Polan v. Travelers Insurance Co.,
192 S.E.2d 481 (W. Va. 1972); Powell v. Liberty Mut. Fire Ins. Co., 252 P.3d 668 (Nev.
2011).
8
McSparrin v. Direct Ins., 283 S.W.3d 572 (Ark. 2008); National Grange Mut. Ins. Co. v.
Elegant Slumming, Inc., 59 A.3d 928 (Del. 2013); Postell v. American Family Mut. Ins. Co.,
823 N.W.2d 35 (Iowa 2012); Boazova v. Safety Ins. Co., 968 N.E.2d 385 (Mass. 2012);
Burns v. Smith, 303 S.W.3d 505 (Mo. 2010); Federated Service Ins. Co. v. Alliance Const.,
LLC, 805 N.W.2d 468 (Neb. 2011); Rivera v. Liberty Mut. Fire Ins. Co., 44 A.3d 498 (N. H.
2012); Memorial Properties, LLC v. Zurich American Ins. Co., 46 A.3d 525 (N.J. 2012);
Dean v. Tower Ins. Co. of New York, 979 N.E.2d 1143 (N.Y. 2012); Nationwide Mut. Ins.
Co. v. Irish, 857 N.E.2d 169 (Ohio 2006); Ass Kickin Ranch, LLC v. North Star Mut. Ins.
Co., 822 N.W.2d 724 (S.D. 2012); Gilbert Texas Const., L.P. v. Underwriters at Lloyd’s
London, 327 S.W.3d 118 (Tex. 2010); TravCo Ins. Co. v. Ward, 736 S.E.2d 321 (Va. 2012);
Mutual of Enumclaw Ins. Co. v. T & G Const., Inc., 199 P.3d 376 (Wash. 2008); CamdenClark Memorial Hosp. Ass’n v. St. Paul Fire and Marine Ins. Co., 682 S.E.2d 566 (W. Va.
2009); Day v. Allstate Indem. Co., 798 N.W.2d 199 (Wis. 2011).
In a case of actual controversy within its jurisdiction, except with respect to Federal taxes other
than actions brought under section 7428 of the Internal Revenue Code of 1986, a proceeding
under section 505 or 1146 of title 11, or in any civil action involving an antidumping or
countervailing duty proceeding regarding a class or kind of merchandise of a free trade area
country (as defined in section 516A(f)(10) of the Tariff Act of 1930), as determined by the
administering authority, any court of the United States, upon the filing of an appropriate pleading,
may declare the rights and other legal relations of any interested party seeking such declaration,
9

While the Federal Declaratory Judgment Act provides the remedy in federal court, since its
inception, most states have adopted statutes governing declaratory judgment actions10. A
declaratory judgment action, whether filed in state or federal court is the proper remedy for
the determination of questions arising from the construction and operation of insurance
policies with regard to the rights and liabilities of the parties11.
Declaratory judgment actions often provide insurers and insureds alike with an
expeditious method to resolve their differences under an insurance policy.

Many

jurisdictions permit an injured plaintiff to bring a declaratory judgment action against the
tortfeasor’s insurance carrier to determine if there is coverage under an applicable insurance
policy prior to obtaining a judgment against the defendant in a personal injury action when
the defendant’s carrier has denied coverage12. Declaring it consistent with the purposes of
the Uniform Declaratory Judgment Act, the West Virginia Supreme Court of Appeals in
Christian v. Sizemore, 383 S.E.2d 810 (W. Va. 1989) permitted the plaintiff in a personal
injury action to amend her complaint to add a count for declaratory judgment against an
insurance carrier to determine its liability under the defendant’s insurance policy. In
rendering its opinion, the Court found that permitting an adjudication of the respective rights
and duties in the same proceeding as the underlying tort action enhances judicial economy by
whether or not further relief is or could be sought. Any such declaration shall have the force and
effect of a final judgment or decree and shall be reviewable as such. 28 U.S.C.A. § 2201(a). See
also, Rule 57 of the Federal Rules of Civil Procedure.
10
See Uniform Declaratory Judgment Act, W. Va. Code §55-13-1, et seq. and Rule 57 of the
West Virginia Rules of Civil Procedure.
11

H. A. Wood, Application of Declaratory Judgment Acts to Questions in Respect to
Insurance Policies, 142 A.L.R. 8 § 2 (1943); see also, Franklin v. Professional Risk
Management Services, Inc., 987 F. Supp. 68 (D. Mass. 1997) (Declaratory judgment action is
preferred manner of deciding dispute between insured and insurer over construction and
effect of terms of insurance contract.
12
See Atkinson v. Atkinson, 326 S.E.2d 206 (Ga. 1985); Reagor v. Travelers Ins. Co., 415
N.E.2d 512 (Ill. 1980); Baca v. New Mexico State Highway Dep't, 486 P.2d 625 (N. M.
1971). See generally 22A Am.Jur.2d Declaratory Judgments § 124 (1988).

avoiding multiple lawsuits and separate proceedings in different courts13. Id. Moreover, the
Court noted that permitting the declaratory judgment action to be brought into the personal
injury action protects the plaintiff from an insured who does not have any independent assets
and is not concerned about insurance coverage14.
Regardless of whether the declaratory judgment action is joined with the personal
injury action or whether the actions are filed separately, another issue that needs to be
addressed is the timing of the declaratory judgment action. What comes first, the chicken or
the egg? Some courts have held that when the coverage question and the personal injury
action issues are separable, the coverage question should be decided first, as it may be
dispositive of the personal injury action15. To the contrary, other courts have held that early
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Id.; see also Tocci Bldg. Corp. of New Jersey, Inc. v. Virginia Sur. Co., 750 F. Supp. 2d
316 (D. Mass. 2010) (excess insurer involvement in suit would be of significant assistance
where there was a reasonable likelihood that claims against insured general contractor would
exceed limits of its primary coverage, and thus insured’s action seeking declaratory
judgment that excess insurer had duty to defend and indemnify it in underlying litigation
brought against it by real estate developer was ripe for adjudication, where excess insurer’s
argument of non-coverage mirrored primary insurer’s argument of non-coverage); Utica
Mut. Ins. Co. v. Beers Chevrolet Co., 250 A.D. 348 (N. Y. 1937) (an insurer undertaking the
defense of a pending tort action against the insured could have determination of the question
of coverage, that is, whether insured had transferred ownership of the insured automobile
prior to an accident, in such pending action as well and as adequately as in a declaratory
action).
14
Id. citing Federal Kemper Ins. Co. v. Rauscher, 807 F.2d 345 (3d Cir.1986); HawkeyeSecurity Ins. Co. v. Schulte, 302 F.2d 174 (7th Cir.1962); see also, Tillman v. Great Am.
Indem. Co. of N.Y., 207 F. 2d 588 (7th Cir. 1953) (an insurance company cannot bring a
declaratory judgment action to determine whether automobile insurance policy covers an
accident and whether insurance company has duty to defend, since Wisconsin statute
permits injured party to sue insurer direct so that all issues may be determined in single
action. St.Wis.1951, §§ 85.93, 260.11).
15
Grain Dealers Mut. Ins. Co. v. Cady, 318 N.W.2d 247 (Minn.1982); American Home
Assurance Co. v. Employers Mut. of Warsaw, 64 A.D.2d 563, 406 N.Y.S.2d 826 (1978); see
also, Insurance Corp. of Ireland, Ltd. v. Board of Trustees of Southern Illinois University,
937 F.2d 331 (7th Cir. 1991) (under Illinois law, an insurance company wishing to dispute
coverage for defense of its insured against third-party action can immediately seek
declaratory judgment of noncoverage, provide defense for insured under reservation of

resolution of the insurance coverage issue through a declaratory judgment action is not
appropriate as resolution of the underlying suits would provide information necessary to the
declaratory judgment action16.

Who gets an invitation to the party? The Uniform

Declaratory Judgment Act provides that all persons who have or claim any interest which
would be affected by the declaration shall be made parties as a declaration shall not prejudice
the rights of persons not parties to the proceeding17. The same provision does not exist in the
Federal Declaratory Judgment Act and is left to the general rules of practice 18. Thus,

rights, or completely refuse to do either of the above at peril of being found in breach of its
duty to defend); Unigard Ins. Group v. Royal Globe Ins. Co., 594 P.2d 633 (Idaho 1979).
16
See United Nat. Ins. Co. v. Dunbar & Sullivan Dredging Co., 953 F.2d 334 (7th Cir. 1992)
(determination of duty to defend would depend upon the facts of each suit so coverage issue
could not be resolved in early declaratory judgment action); see also, Aetna Ins. Co v.
Transamerica Ins. Co., 262 F. Supp. 731 (E.D. Tenn. 1967) (actions for declaratory
judgment under federal Declaratory Judgment Act should not be entertained where rights of
several insurers are in issue until there has been judgment against insured.); Nautilus
Insurance Co. v. Vuk Builders, Inc., 406 F. Supp. 2d 899 (N.D. Ill. 2005) (declaratory
judgment action on duty to indemnify insured in underlying action was not ripe and thus, not
justiciable, where insured had not yet incurred any liability in any underlying case.); Aetna
Cas. & Sur. Co. v. PPG Industries, Inc., 554 F. Supp. 290 (D. Ariz. 1983) (declaratory
judgment action on issue of indemnity owed to insureds was premature when there was not
any assurance that plaintiffs would prevail on their claims); Lyons v. State Farm Fire and
Cas. Co., 811 N.E.2d 718 (App. Ct. 5th Dist. 2004), reh’g denied (June 25, 2004); 511 Main
St. Corp. v. Fireman’s Fund Ins. Companies, 91 A.D.2d 830 (4th dept. 1982) (Insurer
ultimate responsibility for indemnifying defendant may not be determined in advance of the
trial of the action).
17
H. A. Wood, Application of Declaratory Judgment Acts to Questions in Respect to
Insurance Policies, 142 A.L.R. 8 § 3(f) (1943); State Farm Mut. Auto. Ins. Co. v. Crane, 266
Cal. Rptr. 422 (3d Dist. 1990) (injured passenger was a proper party in a declaratory
judgment action brought by automobile insurer for determination as to whether the insurer
was liable for prejudgment interest, to raise any and all arguments bearing upon proper
interpretation of policy.); Citizens Property Ins. Corp. v. Ifergane, 114 So. 3d 190 (Fla. 3d
DCA 2012) (Joinder of original insured was not required, in insurer’s action for declaratory
judgment as to its obligations under wind-only dwelling policy, where original insured made
valid post-loss assignment of her entire right, title, interest, claim, and demand in and to
insured property to her former husband incident to divorce, and her absence from suit thus
did not subject insurer to threat of future litigation by potential claimant).
18
Id.; see Black Diamond Girl Scout Council, Inc. v. St. Paul Fire & Marine Ins. Co., 621 F.
Supp. 96 (S.D. W. Va. 1985) (parties to a tort action against the insured were not required to

consultation with the specific requirements in the state within which the declaratory
judgment action is to be filed is a must in order in order to avoid any procedural pitfalls.
B.

Attorneys Fees and Expenses as a Component Part

When discussing the filing of a declaratory judgment action with your client, it is
critical to advise the client not only as to the likelihood of success on the declaratory
judgment action, but also on any ramifications or pitfalls accompanying the filing of a
declaratory judgment action. Critical to the coverage analysis is the effect that a bad ruling
of a court may have on the carrier’s business. Is the coverage position sufficiently fact
driven in the case that a bad ruling can be distinguished in the future? Is the coverage issue
one from which the carrier can walk away or is it of such significance that the risk associated
with filing the declaratory judgment action can be overcome by the benefits.
In addition to the obvious risk of creating bad law, as well as the risk of amplifying a
bad faith claim, an additional risk associated with the filing of a declaratory judgment action
is the cost. Obviously, the carrier will have costs associated with the filing of a declaratory
judgment action. The questions that must be addressed with the carrier, however, is what is
the risk of having to pay the attorneys’ fees of the insured and under what standard will the
be joined as parties in a declaratory judgment action between an insured and insurer to
determine liability under umbrella excess liability policies since they were not parties to the
insurance contract, complete relief could be afforded in their absence and the insurer would
not be subject to substantial risk of multiple or inconsistent obligations.); ; Fed. Rules Civ.
Proc. Rule 24(a,b), 28 U.S.C.A., Eljer Mfg., Inc. v. Liberty Mut. Ins. Co., 773 F. Supp. 1102
(N.D. Ill. 1991) (Excess insurer was not entitled to intervene as plaintiff of right in insured
declaratory judgment action against primary insurer, as excess insurer interests were
adequately represented by existing parties; thus, excess insurer could only intervene
permissively subject to satisfying requirement of independent basis of jurisdiction.); Allstate
Ins. Co. v. Philip Leasing Co., 214 F. Supp. 273 (D.S.D. 1963) (an injured person is a proper
party to an action by an insurer for declaratory judgment to determine the coverage of the
policy but injured person is not a necessary party).

payment of attorneys fees and expenses be determined?19
In this regard, one must once again look to the law of the land controlling the
declaratory judgment action. Some states have statutorily prescribed for the payment of
attorneys’ fees to the insured when the insured has prevailed against its carrier regarding the
insurance policy20. In other states, the recovery of attorneys’ fees by the insured is permitted
by case law, without any requirement other than success against the carrier21. Bad faith or
vexatious conduct on the part of the carrier is required in order to provide for the recovery of

Jane Massey Draper, B.C.L., Insured’s Right to Recover Attorneys’ Fees incurred in
Declaratory Judgment Action to Determine Existence of Coverage under Liability Policy, 87
A.L.R. 3d 429 § 2(a) (1978).
19

20

West’s Or. Rev. Stat. Ann. § 742.061; Continental Cas. Ins. Co. v. Zurich American Ins.,
402 Fed. Appx. 174 (9th Cir. 2010) (General contractor’s insurer was entitled to recover
attorney fees incurred in coverage action from self-insured scaffolding subcontractor, in
action for purposes of determining coverage for injuries sustained by subcontractor’s
employee.); West’s A.C.A. § 16-111-103(a); Hortica-Florists’ Mut. Ins. Co. v. Pittman
Nursery Corp., 729 F. 3d 846 (8th Cir. 2013) as corrected (Sept. 9, 2013) (applying Arkansas
law) (liability insurer was required to pay insured attorneys’ fees for defending insurer’s
declaratory judgment action to clarify insurer’s obligation to provide a defense to insured in
five lawsuits; insurer brought a declaratory judgment action, and, by declaring that insurer
was, in fact, obligated to defend insured in three of the five lawsuits, the district court
rendered judgment against an insurance company.); West’s F.S.A. § 627.428; U.S. v.
Pepper’s Steel & Alloys, Inc., 348 F.3d 964 (11th Cir. 2003) (applying Florida law)
(prevailing insureds were entitled to attorneys’ fees incurred in litigating issue of whether the
insureds and the insurer had reached a settlement agreement.).
21
McGirt v. Royal Ins. Co. of America, 399 F. Supp. 2d 655 (D. Md. 2005) (insured entitled
to the recovery of attorneys fees and expenses under Maryland law when the insured must
resort to litigation to enforce its carrier’s contractual duty to provide coverage.); Allstate Ins.
Co. v. Sabato, 882 A.2d 972 (N. J. App. Div. 2005) (successful insured is presumptively
entitled to attorneys fees and need not establish that the insurer acted in bad faith or
arbitrarily in declining a claim); Ledcor Industries (USA), Inc. v. Mutual of Enumclaw Ins.
Co., 206 P.3d 1255 (Wash. Ct. App. Div. 1 2009) (insured is entitled to recover attorney fees
if the insured is compelled to litigate an issue of coverage.); Preferred Risk Mut. Ins. Co. v.
Main, 295 F. Supp. 207 (W.D. Mo. 1968) (Insurers may bring federal declaratory judgment
actions to determine noncoverage under an insurance contract, but if action is unsuccessful
and causes insured to incur expenses which would not otherwise have been incurred, federal
court under equitable principles may declare insurer obligated to pay expenses of insured
which would not otherwise be incurred in successfully defending action.)

attorneys’ fees in some states22, while other states simply do not permit the recovery of
attorneys fees23. Of interest, the Supreme Court of Alaska Court in Alaska recently held that
it was not against public policy to direct the payment of attorneys’ fees to an automobile
insurance carrier that was required to file a declaratory judgment action against its insureds,
who precipitated protracted litigation. Williams v. GEICO Cas. Co., 301 P. 3d 1220 (Alaska
2013). The recent carrier victory in Alaska notwithstanding, payment of attorneys’ fees to an
insured remains a constant factor that must be analyzed when conducting the risk/benefit
analysis of the filing of a declaratory judgment action.
C.

Knowing the Court

Another practical aspect of the effective handling of a coverage case is to gather
information as to the particular philosophy and practices of the sitting judge who will decide
the coverage issue. Generally, the determination of proper coverage of an insurance contract
when the facts are not in dispute is a question of law.@ Tennant v. Smallwood, 568 S.E.2d 10
(W. Va. 2002). How many of us have heard, “you are nothing but a high priced apologist for
the insurance industry” or “I just don’t rule in favor of insurance companies”? A carrier
should be told of the blatant tendencies of a judge if those tendencies are known to exist.
Having to litigate a coverage issue in front of Court with a known dislike for the industry
22

United Fire & Cas. Co. v. Shelly Funeral Home, Inc., 642 N.W. 2d 648 (Iowa 2002)
(insured’s request for attorneys fees denied in absence of evidence that the insured acted in
bad faith or was stubbornly litigious.).
23
Prime Ins. Syndicate, Inc. v. B.J. Handley Trucking, Inc., 363 F. 3d 1089 (11th Cir. 2004)
(under Alabama law, absent a contractual provision to the contrary, an insured may not
recover its attorney fees from the insurer if the fees were incurred in a declaratory judgment
action to determine coverage under a liability policy.); Liberty Mut. Ins. Co. v. OSI
Industries, Inc., 831 N.E.2d 192 (Ind. Ct. App. 2005 (insureds were not entitled to attorney
fees in declaratory judgment action against liability insurer, since the American Rule
prohibited attorney fees in the absence of a statute or some agreement or stipulation
authorizing them.).

does not weigh in favor of taking on a coverage dispute. On the other hand, there are just
some issues that a carrier cannot walk away from.
When faced with the non-walk away position, the answers to certain questions can
assist with evaluating how the carrier should proceed. Is this judge known to read the briefs
prior to argument? Has the judge issued prior rulings on the topic? Does the judge have any
background in insurance? Do the judge’s clerks have any background in insurance? Does
the Court have the appropriate judicial acumen to handle a complex coverage issue, or any
coverage issue for that matter? Each of these questions can be answered through diligent
investigation and networking.
What is the law of the land in the state where the action is pending? How is the
deciding judge viewed by the appellate court? Is this a case of first impression that will
require the input of the appellate court? Is the judge known to fast track declaratory
judgment actions or is the judge known for delaying rulings in order to effectuate settlement
of the underlying claim? The answers to these questions bring about the next round of
questions, such as, is there an opportunity to have the declaratory judgment action brought in
another forum, i.e, federal court, a different venue, etc. Forum shopping is a legitimate
practice in coverage litigation based upon the vast disparity of sitting judge’s knowledge in
insurance matters, as well as procedure24. All of the information gathered about the Court

24

28 U.S.C.A. § 2201(a). Wells Cargo, Inc., v. Transport Ins. Co., 676 F. Supp. 2d 1114 (D.
Idaho 2009) (discouraging litigants from forum shopping did not weigh in favor of declining
jurisdiction, where selection of Idaho was not improper effort to select favorable forum
because Idaho was location of mining activity which gave rise to underlying action, and
insured risk and underlying environmental cleanup were also located in Idaho.); NGM Ins.
Co. v. Evans, 642 F. Supp. 2d 511 (W.D. N.C. 2009) (Insurer did not engage in procedural
fencing by bringing declaratory judgment action in federal court seeking declaration that
business owner’s liability policy did not apply to underlying state-court wrongful death
action against insured and thus absence of procedural fencing weighed in favor of exercising

should then be presented to the client for consideration in moving further with a declaratory
judgment action. Keep in mind, however, that no matter how well you prepare yourself and
your client for the Court’s ruling, sometimes things just do not go as planned. Expect the
unexpected.
D.

Addressing Client Expectations

As noted above, even a sophisticated client can get tunnel vision about a case or an
aspect of insurance coverage. At the same time, even the most prepared or experienced
attorney can be faced with unanticipated obstacles. The key to managing these issues is to
address client expectations head on. Candor is the essence of good representation.
Unrealistic expectations of a client should be defused diplomatically, but unequivocally at
the earliest opportunity. As the attorney, you are the gatekeeper whose job it is to prevent
the client from making mistakes that lead not only to a bad faith case, but to bad law.
Preparation and candor aside, there is no way to prepare a client for the receipt of a
crazy or out of the ordinary coverage decision. Addressing the client’s concerns after receipt
of such a decision becomes more critical. Thinking outside the box and exploring all
available options to downplay the decision are noteworthy. For example, upon receipt of an
out of the ordinary coverage decision, a carrier may be able to remedy the issue in the future
by simply defining certain

terms within the insurance policy. While such a remedy will

jurisdiction over the declaratory judgment action, even if insurer had a strong preference for
federal court; complaint in declaratory judgment action was filed two months following
insurer’s notification of underlying action and only three months after underlying action
commenced.); Scottsdale Ins. Co. v. Flowers, 513 F. 3d 546 (6th Cir. 2008) (”Procedural
fencing” or “race for res judicata” factor weighed in favor of federal district court’s
exercising jurisdiction in liability insurer’s action seeking declaratory judgment of no duty to
indemnify insured therapist against patient’s state-court emotional distress claim against
insureds; there was no evidence that insurer’s suit, which followed patient’s action by three
years, had been motivated by procedural fencing, and issue of insurance coverage for
therapist was not before state court since insurer was not party there.).

not assist with the current coverage issue, it will help to negate any future problems created
by the decision. Another avenue is to explore clarification of the policy language through the
incorporation of additional terms or through an endorsement. Recently, in West Virginia, a
domestic carrier was required to create an endorsement relating to coverage for damages
arising out of drug related activities. While such an action may not be ideal, carriers often
have other remedies available to them to help offset the incorrect ruling of a trial court.
E.

Avoiding Bad Faith

How to avoid bad faith is a multi-billion dollar question. Candidly, no matter how
prepared, proactive, polite or proper the actions taken by an insurance company are, there is
no cure all prevention to being sued for bad faith. In the context of coverage litigation, there
are certain steps that a carrier can take to attempt to avoid an assertion of bad faith by an
insured. It should go without saying that a carrier should have a good faith basis before
engaging in a coverage dispute with its insured25. Detailed file notes are important to
establish this basis. Moreover, the legal premise behind the coverage issue should be well
founded in law. It should not be based upon mere conjecture or the fact that a Court in
another state with facts not so related ruled in favor of the carrier.
Obtain a coverage opinion from an experienced, trusted coverage attorney. In so
doing, provide the coverage counsel with all applicable policy forms, endorsements as well
as the facts known at the current time. If necessary, have an attorney from the jurisdiction
consult on the coverage opinion.
25

LMA North America, Inc. v. National Union Fire Ins. Co. of Pittsburgh, Pa, 924 F. Supp.
2d 1188 (S.D. Cal. 2013) (key to a bad faith claim against an insurer under California law is
whether or not the insurer’s denial of coverage was reasonable.); Century Indem. Co. v.
Aero-Motive Co., 318 F. Supp. 3d 530 (W.D. Mich. 2003) (no bad faith where the court
determined that the claim was reasonably in dispute.)/

IV.

Conclusion
While we can’t prevent the aberrant coverage decision, evaluating the facts and

the law and considering the venue that will likely result in the best decision can certainly
minimize and unexpected and unfavorable decision. Considering how a particular judge
or court has ruled on similar issues previously and considering whether your facts are
such that they could lead to bad law, as well as the availability of attorney’s fees to the
insured can certainly assist in determining whether and where you wish to commence a
declaratory judgment action.
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I.

Introduction

This article highlights the changes in two National Fire Codes® published by the National Fire
Protection Association (NFPA): the 2014 edition of NFPA 1033 Standard for Professional
Qualifications for Fire Investigator and the 2014 edition of NFPA 921 Guide for Fire and Explosion
Investigations. This article is based on columns the author wrote for the FISC BULLETIN
BOARD, a regular column in the Fire & Arson Investigator Journal, which is a publication of
the International Association of Arson Investigators (IAAI). Thanks to the IAAI for publishing this
important information and for sharing these excerpts with the Federation of Defense & Corporate
Counsel as handouts for its 2014 Winter Meeting.
The 2014 (and earlier) editions of NFPA 921 and NFPA 1033 are available for free viewing or for
purchase from the NFPA’s website, www.NFPA.org, as described below. For more information on
the topics of this article, please contact Terry-Dawn Hewitt at TDHewitt@McKennaHewitt.com.

II. FISC BULLETIN BOARD, July 2013 Issue
Summary of Changes to NFPA 1033 in the 2014 Edition
A.

Overview of Three Key Aspects of NFPA 1033

The NFPA 1033 standard is revised every five years. The changes from the 2009 edition to the 2014
edition have been finalized and the new edition was published in 2013. To maintain a balanced
perspective when considering these changes, it is useful to remember these three points:
1. NFPA 1033 is a NFPA “standard.” The NFPA’s governing regulations define “standard” as:

A document, the main text of which contains only mandatory provisions
using the word “shall” to indicate requirements and which is in a form
generally suitable for mandatory reference by another standard or code or for
adoption into law. Nonmandatory provisions are not to be considered a part
of the requirements of a standard and shall be located in an appendix, annex,
footnote, informational note, or other means as permitted in the NFPA
Manuals of Style.
This means that every word in the body of the NFPA 1033 standard (exclusive of annexes
and the like), is mandatory.
2. The body of NFPA 1033, exclusive of front matter and annexes is only five pages long. The
significance of changes must not be measured by sheer volume, since it is a short document,
but since every word in these five pages is mandatory, small changes can have big impacts,
particularly in the context of civil or criminal litigation.
3. The annexes are also relatively short, consisting of a further five pages. Even though these
annexes are by NFPA’s definition, nonmandatory, this is the place that NFPA 1033 directs
its users for explanations or further information about its mandatory provisions. Users of
NFPA 1033 are not only fire investigators, but also judges and attorneys. The annexes
provide a good starting point to evaluate the extent to which investigators understand and
implement the requirements of this standard. These annexes are also a great place to find
material for direct and cross-examination at trial.
Keep these three things in mind when you review the highlights of the changes in NFPA 1033, 2014
edition.

B.

Accessing NFPA 1033 and NFPA 921 Online

To appreciate more fully the nature of the changes to NFPA 1033, we recommend that you make a
side-by-side comparison of the 2009 and 2014 editions. Since NFPA 1033 cross-references NFPA
2

921, it is also useful to have the 2011 and 2014 editions of NFPA 921 at hand. You can either
purchase these documents through the “Catalog” link at www.NFPA.org, or access the full text of
both editions of both NFPA 1033 and NFPA 921, free of charge, online at www.NFPA.org.
Here are instructions on how to access the free view of each edition of NFPA 1033:
 Go to NFPA’s Home page at www.NFPA.org.
 Click the “Sign in” link on the upper left. Sign in to your existing NFPA account, or click the
link shown to create a free NFPA account if you do not already have one.
 Once you have signed in, from the Home page, click the “Codes & Standards” tab (upper left
part of the Home page).
 Enter “1033” in the “Search by document number/title” field (on the right), click
“search.”
 Click the “NFPA 1033” link.
 On the “Document Information” tab, in the field next to “Edition to Display,” click the
down arrow and select “2014.” (If you want to review earlier editions, select the edition you
want in this drop down field.)
 Near the bottom of the new page that opens, click the link, “View the 2014 edition online.”
 Click “I Agree” to consent to the terms of use and access the online document.
 Finally, click the “Open NFPA 1033 . . .” link to open the viewer application and access the
entire document online.
 You may navigate through the entire document, reading the whole or any part. You may not
print any portion of this document from the viewer. To purchase a PDF or print copy of any
edition of NFPA 1033, click the “Catalog” tab at www.NPFA.org.
Use these same steps to access the 2014 (or earlier) editions of NFPA 921. To do so, once you have
signed in and accessed the Codes and Standards page, enter “921” (instead of 1033) in the “Search
by document number/title” field. Next, under the “Document Information” tab, in the field next to
“Edition to Display,” click the down arrow and select “2014” for the current edition of NFPA
2014, or “2011” for the previous edition.

C.

Highlights of changes to NFPA 1033, 2014 edition

In the author’s opinion, the following are the most significant changes from the 2009 to the 2014
editions of NFPA 1033, particularly for their use in court:
Scope: The scope statement has been revised and now says, “This standard identifies the
minimum job performance requirements (JPRs) for fire investigators.”
The “List of 13” topics becomes the “List of 16:”
3






Sub-section 1.3.8 has been renumbered 1.3.7 and now requires that “the investigator
shall have and maintain at a minimum an up-to-date basic knowledge of the
following topics beyond the high school level.”
The existing list of 13 topics (referred to above) in the 2009 edition has been
expanded to a list of 16, adding these three topics:
o 14) fire protection systems,
o 15) evidence documentation collection, and preservation; and,
o 16) electricity and electrical systems.
The informational annex for sub-section 1.3.7 refers users to the current edition of
NFPA 921 (now the 2014 edition) as a source of information about the list of 16
topics. It also quotes from NFPA 921, stating, “. . . the user is cautioned that these
concepts [in NFPA 921] are presented at an elementary level and additional technical
sources, training, and education may often need to be utilized in an investigation.”

The net effect of these changes is to raise the bar for the level of knowledge that fire
investigators must maintain and exhibit in the conduct of their work.
Definitions: New definitions have been added for the terms “fire dynamics,” “fire
investigation technology,” and “fire science” (topics in the previous list of 13 that previously
were not defined in NFPA 1033.)
Scientific Method: The explanation of the scientific method in Annex A has been revised
to accord with the steps outlined in NFPA 921, Basic Methodology.
Scene Investigation where Scene No Longer Available: Section 4.2 has been revised,
expanding an investigator’s duties in terms of document review when the incident scene is
no longer available.
Fire Pattern Interpretation: Sub-section 4.2.4 expands an investigator’s duties respecting
fire pattern interpretation, now requiring that, “each individual pattern is evaluated with
respect to the burning characteristics of the material involved; and each pattern evaluated in
context and relationship with all patterns observed and the mechanisms of heat transfer that
lead to the formation of the pattern.”
Evidence Collection: Revisions to section 4.4 and its subsections expand the investigator’s
duties with respect to evidence collection, now placing an emphasis on not only retaining
relevant evidence, but also on documenting, collecting, and preserving evidence.
4

These are the major highlights of changes in the 2014 edition. Everyone using NFPA 1033 should
examine the complete text of changes in the new edition. The new edition signals changes from the
2009 edition with a vertical line in the margin beside each paragraph where a change appears.
We also recommend that you familiarize yourselves with the background and reasons for each
change. To review this information, see the NFPA 1033, 2014 edition Report on Proposals and
Report on Comments, available for download, free of charge, on the NFPA 1033’s Document
Information Pages. (Click the “Codes & Standards” tab, and then click the “Document Information
Pages” link, and enter “1033” in the “Search by document number/title” field. Next, click the “2014
Edition” link, and then click the “Read the Archived Revision Information” link for the Report on
Proposals (ROP) and Report on Comments (ROC) for the 2014 edition.)

III. FISC BULLETIN BOARD, October 2013 Issue
A.

Introduction

Every three years, the NFPA 921 Guide for Fire and Explosion Investigations is revised. The
changes taking place from the 2011 edition to the 2014 edition were issued on November 12, 2013
and are now available. This article summarizes important changes to look for in the new edition.

B.

Tracking Reasons for the 2014 Edition Revisions

Some revisions in the 2014 edition are editorial. Others clarify concepts by altering a word or a
phrase in a given section. However, many revisions are noteworthy. Some are extensive, adding
sections or even chapters to the new edition, while others are limited but mark significant changes to
concepts or procedures.
To appreciate fully the potential impact of any given revision, avoid making judgments based solely
on the number of words involved. We recommend that you familiarize yourself with the background
and reasons for each change in the chapters or sections that are relevant to you. This involves
5

tracking changes through the materials accompanying the two draftsi in the revision process that led
up to the new edition. To do so, review the documents listed in this section. They are available for
free viewing on NFPA’s Document Information Pages for NFPA 921.
The first section below contains instructions for accessing the document information pages for NFPA
921, where you will find the documents leading up to the new edition posted under the “Next
Edition” tab. Next, we walk you through the collection of documents posted under this tab, to find
the revisions in their pre-publication state, together with the substantiation for each change proposed,
and the reasoning of the Committeeii behind each revision.

1.

A. First Revision of NFPA 921, 2014 Edition:

On the NFPA 921 Document Information Pages,iii “Document Information” tab, click the link,
“Read the Archived Revision Information,” and then look for the link to the “First Draft Report”
(previously Report on Proposals). Open the First Draft Report, Parts 1 and 2. This report contains a
“track changes” view of the first draft of revisions to NFPA 921. The end of Part 2 of the First Draft
Report also contains the First Revisions Report with Committee Statements. In this Report, you will
find a list of all changes in the First Draft, together with statements by the Committee giving reasons
for what it changed in the first draft, whether the Committee made these changes in response to input
from the public or on the Committee’s own initiative. If you want to have a look at the submissions
from the public, they are at the end of Part 2 of the First Draft Report, in a section called the “Public
Input Report.” This report contains all Public Input, along with the submitter information,
recommendation, and the Committee response to each submission. The Public Inputs are listed in the
order of the chapters and sections in NFPA 921.
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2.

B. Second (final) Draft of NFPA 921, 2014 Edition:

Also on the NFPA 921 Document Information Pages, under the “Document Information” tab, click
the link, “Read the Archived Revision Information,” and then look for the link to the “Second Draft
Report” (previously Report on Commentsiv (ROC)).”v Open the Second Draft Report. At the time of
writing this article, the second draft report is in an NFPA 921 Terra (web) page where you can
review the second revisions inline.vi Navigate it by clicking on any of the Table of Contents links to
the left. This report incorporates all of the revisions approved by the Committee in the First Draft,
together with further changes arising from the public comment stage (called “second revisions.”) For
each second revision, you can see legislative text indicating additions (underlined) and deletions
(struck through). When you review the Second Draft Report, on top of each section that has a second
revision is a link to the relevant section of the Second Revision Report (click the “SR” link) and, if
the change was generated by a public comment, a link to the relevant Public Comment (click the
“PC” link).

C.

Highlights of Changes to NFPA 921 in the 2014 Edition

The list below highlights changes in NFPA 921, 2014 edition; it does not purport to summarize
every change. Everyone using NFPA 921 should examine the complete text of changes in the new
edition and compare them to related portions of the 2011 edition. You may read the entire text of the
2011 and 2014 editions of NFPA 921 free of charge on the National Fire Protection Associations
website. The instructions on how to access this information are in the section, “Accessing NFPA
1033 and NFPA 921 Online,” above.
Once you open an online or print copy of the new edition, you can skim through it to find where
changes are located using the NFPA’s system of signaling changes. vii A vertical line beside a
paragraph, table, or figure indicates a change from the previous edition. One or more complete
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paragraphs that have been removed from the previous edition are indicated by a bullet (•) in the
margin. Below is an overview of the changes.
 Throughout the document:














o Color photos and images replace black and white ones from the 2011 edition,
including the addition of many new photos, figures, and images.
o Citations to ASTM documents have been updated to reference the current editions
and properly to designate each document.
o In Chapter 1 a new recommendation has been added called “Measurement
Uncertainty,” dealing with the reproducibility of measurements reported in NFPA
921, advising users to evaluate all reported measurements or factors in equations “to
assess whether the level of precision expressed is appropriate or broadly applicable.”
Corresponding changes have been made in many chapters to address this issue.
o Editorial changes and corrections have been made in most chapters.
o Because a new chapter (Fire Protection Systems) has been added, and Chapter 19
(Analyzing the Incident for Cause and Responsibility) has been divided into two
chapters, all of the chapters after number 7 have been renumbered.
Seven new and six revised definitions of important fire investigations terms and concepts
appear, including: accelerant, clean burn, incendiary fire, scientific method, arc mapping,
empirical data, thermometry, and trailer.
In Chapter 4 Basic methodology, “Test the Hypothesis (Deductive Reasoning)” has been rewritten, with corresponding changes to the annex; and the “Confirmation Bias” portion has
been revised.
Chapter 5 Basic Fire Science has new material added respecting Thermometry and Heat
Release Rate and Chapter 6 Fire Patterns has revisions to the text dealing with several
subjects, many of which correspond to changes in the Definitions.
Four new sections have been added to the Building Systems chapter dealing with the
relevance of fire protection systems and a new section on Documentation and Data
Collection has been added.
A new Chapter 8, Fire Protection Systems has been added.
The Electricity and Fire chapter has extensive changes relating to arcing through char, arc
melting, and arc mapping.
The Legal Considerations chapter has revisions to the spoliation of evidence portions.
The Documentation of the Investigation chapter has substantial revisions to accommodate
the change in technology from film to digital photography and to expand recommendations
for documenting the scene using photos and images.
The Physical Evidence chapter has new paragraphs on the subjects “Flag, Bag, and Tag,” and
“Evidence List,” which add recommendations on how to identify, protect, and mark physical
evidence, as well as maintaining complete documentation and a detailed evidence list.
The Origin Determination chapter has revisions to reflect advances in research.
The most significant changes in the Cause Determination chapter are respecting the “Process
of Elimination,” revised to clarify the text from the 2011 edition.
Material from Chapter 19 of the 2011 Edition (Analyzing the Incident for Cause and
Responsibility) is used to create two different Chapters, 20 and 21, because the Committee
8

believed it more appropriate to have different chapters for fire cause classification and
responsibility determination. The previous section 19.1 dealing with fire cause classifications
forms the new chapter 20, and the remaining material on causes of the fire, causes of
damages to property, causes of bodily injury or loss of life, as well as determining
responsibility, forms the new Chapter 21.
 In Failure Analysis and Analytical Tools, a new section called, “Guidelines for Selection and
Use of a Fire Model” has been added.
 In the Incendiary Fire chapter, changes include new definitions of incendiary fire and trailers.
 Finally, you will find numerous changes to the Explosions chapter and Motor Vehicle Fires
chapter, and every chapter in the document has been revised in some respect, most often to
clarify concepts or update information to reflect the most current research. Annex A has been
changed to reflect revisions in the chapter sections to which each entry relates, Annex C has
new references added and old ones updated, and a new Annex D credits people who supplied
photographs for the 2014 edition.
We emphasize that this list merely highlights some of the changes in the 2014 edition. The change of
even a word or two might affect an investigation or someone’s opinion, so we encourage you to take
the time to review the changes that are important to you, together with the reasoning behind each
one, by reviewing the First Draft and Second Draft Reports introduced at the beginning of this
section.

Endnotes
i These drafts are found in the “First Draft Report” and “Second Draft Report” available in the NFPA 921

Document Information Pages.
In this edition of FISC Bulletin Board, “Committee” refers to the NFPA Technical Committee on Fire
Investigations responsible for NFPA 921.

ii

iii At the time this article was prepared for inclusion in the FDCC proceedings, the First Draft Report and

other reports mentioned in this section were located in the NFPA 921 Document Information Pages
under the tab “Next Edition.” If, by some unforeseen circumstance, these reports have not been moved
to the page available under the “Read the Archived Revision Information” link, look for these reports
under the “Next Edition” tab, or contact the writer, Terry-Dawn Hewitt at
TDHewitt@McKennaHewitt.com for assistance in locating these reports.
iv All of the NFPA National Fire Codes® are revised pursuant to an open consensus-based process that is

strictly regulated to ensure that anyone may participate and receive equal treatment. The regulations
governing the NFPA standards development process changed between the times that NFPA 1033 and
NFPA 921 entered their respective 2014 edition revision cycles. One outcome of the changed
regulations was the renaming of the two technical committee reports that publicize the changes
proposed. The first report was formerly called the “Report on Proposals” and is now called the “First
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Draft Report.” The second report was formerly called the “Report on Comments” and is now called the
“Second Draft Report.” Complete information about the NFPA’s standards development process,
including the role of these reports and what they contain, is available at the NFPA website,
www.NFPA.org—click the “Codes and Standards” link.
If the Second Draft and related reports are not under the “Read the Archived Revision Information”
link, look for these reports under the “Next Edition” tab, or contact the writer, Terry-Dawn Hewitt at
TDHewitt@McKennaHewitt.com for assistance in locating these reports.
v

If the Terra (web) page of the Second Draft Report is removed, we expect that you will find a PDF
copy of the Second Draft Report with the same information as described in this paragraph, which will
allow you to understand the background leading to each change in the Second Draft.
vi

Nat’l Fire Prot. Ass’n, Manual of Style for NFPA Technical Committee Documents ¶1.5.2.5.2 (6)
(Jul. 2004 ed.).

vii
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Law Firms in Transition 2013
The fifth annual Altman Weil Law Firms in Transition Survey finds law firm leaders
are acutely aware of the changes that the profession is facing.
They are concerned that the demand for legal work is flat or shrinking
in many practices.
They feel real pricing pressure from clients.
They recognize the competitive forces of commoditization and the
emergence of lower-priced, non-traditional service providers.
They are coming to grips with the idea that aggressive growth in lawyer
headcount may no longer make sense.
They believe that the pace of change is increasing.
Now in its fifth year, the survey shows the ongoing evolution of thinking on many of
these issues including some dramatic shifts in opinion since 2009. However, there
is less evidence of tangible changes in how law firms operate.
Headcounts and billing rates are still up on average – albeit far less than they would
have been pre-recession. Firms use alternative pricing, but in a limited (and usually
non-strategic) way. There is some tightening of partnership admission standards at
the top of the pyramid, and broader use of contract lawyers at the base.
Most firms appear to be reacting to external forces and making incremental changes
within the framework of the existing business model, rather than pursuing
opportunities to meaningfully differentiate their firms in the eyes of clients. So far
firms are staying ahead of the curve of transition with these tactics — but is this a
sustainable long-term course if the forces of change really are accelerating?
Staying Ahead of the Curve
We asked firm leaders a series of questions about their preparedness for change.
Most are reasonably confident that their firms are fully prepared to keep pace with
the challenges of the new legal market, rating their confidence at a median “7” on a
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0 to 10 scale. However, when we compare their 2013 responses to those for the
same question asked for the first time in 2011, we see that the percentage of firm
leaders who are highly confident (scoring 9 or 10 on the scale), has dropped by
almost half from 23.9% in 2011 to 12.9% in 2013.
We also asked about partners’ awareness of the new challenges law firms are
facing. Leaders assessed their partners’ awareness of the changing marketplace at
a median “6.” Only 5.3% of leaders considered partners to be highly aware (in the 9 10 point range). Finally, we asked about partners’ level of adaptability to change.
Law firm leaders rated their partners’ adaptability at a median of “5,” with only 2.2%
describing them as highly receptive to change.
These results highlight another significant challenge for law firm leaders. Along with
many external market pressures, there is internal drag from partners who don’t fully
understand the need for change, who don’t feel any sense of urgency to change, or
who are simply resistant to doing things differently.
Additionally, firm leaders’ options are often constrained by Baby Boom partners with
significant economic sway and a short-term outlook who act as a drag on meaningful
firmwide innovation.
Changing the Business Model
In order to balance the competing external pressures from clients for greater value
and internal pressure from shareholders to maintain profitability, firm leaders are
looking at how they can change the law firm business model.
In the 2013 survey, we asked firm leaders if their law firms have significantly
changed their strategic approach in four primary areas of the model: overhead cost
management, partnership admission and retention standards, efficiency of service
delivery, and pricing.
Overhead cost management is the easiest place for most firms to start, and 65% of
firm leaders report that they have significantly changed their approach in this area.
However, it appears that a lot of work in this area is already complete, as only 30%
of firms showed a net reduction in overhead costs in the 2013 survey, compared to
69% in 2010.
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Unfortunately, the potential for meaningful cost reduction is finite, unless firms are
willing to make a dramatic change in something like lawyer/secretary ratios or space
reduction.
The Lawyer Pyramid
The 2013 survey explored the idea that the typical lawyer pyramid of Equity
Partners, Non-Equity Partners and Associates may be giving way to a more fluid
arrangement in some firms.
Forty-five percent of firm leaders report they have made significant changes in their
strategic approach to partnership admission and retention since the recession. Over
three quarters also said they had made some kind of change in standards (or the
more rigorous application of existing standards) for Equity Partnership. A similar
increase in discipline is not found at the non-equity level, where 92.2% of firms said
they did not have an ‘up or out’ policy for the non-owner partnership tier.
Limiting the number of a firm’s owners may produce desirable PPP results today, but
a burgeoning tier of high-priced leverage at the non-equity level can create a drag on
profitability and a barrier to the advancement of young talent that will have to be
dealt with in the future. This is a good example of short-term, tactical action versus
longer-term, strategic thinking about key business model issues. The temptation to
take the quick fix rather than pursuing more difficult systemic change is another
challenge for firm leaders.
Forty-five percent of firm leaders report they have made significant changes in their
strategic approach to efficiency of legal service delivery. One way law firms can
improve efficiency and better serve clients is by rethinking project staffing.
We asked about alternative staffing strategies in law firms. Any past stigma
associated with contract lawyers clearly is gone. Large majorities of firms are using
part-time and contract lawyers in 2013. This is a smart tactic, usually endorsed by
clients, which can hold down costs while boosting profitability.
Almost 40% of firms report outsourcing some non-lawyer functions – up from 15.7%
in 2010 when we first asked the question. Only 7.7% of the firms surveyed
outsource legal work, although the number jumps to 19.7% in firms with 250 or more
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lawyers. Outsourcing is not a robust profit driver, but it can be an effective client
lock-in strategy for firms that want to demonstrate efficiency and deliver cost
reductions to clients.
Pricing Strategy
‘More price competition’ was identified as a permanent trend by 95.6% of firm
leaders surveyed in 2013. Eight out of ten leaders believe ‘more non-hourly billing’
is here to stay. Additionally, 67.9% of survey respondents said they thought ‘smaller
annual billing rate increases’ would be a permanent change in the marketplace.
However, despite these responses, only 29% of firm leaders report that their firm
has significantly changed its strategic approach to pricing since the recession. Law
firms’ primary response to pricing pressure appears to be discounts.
We asked leaders what percentage of their firm’s fees came from discounted rates.
The median response was 21% to 30% of fees in all firms and 31% to 40% of fees in
firms with 250 or more lawyers. Approval of discounts was required in 78.2% of
firms — leaving 21.8% of firms in which partners make independent discounting
decisions.
Pricing discounts are the easy, non-strategic, response to client push back on law
firm rates. Virtually all firms offer them. But without appropriate oversight of
discounts, firms can find themselves in the counterproductive pursuit of unprofitable
revenue, sometimes referred to as ‘suicide pricing.’
Non-hourly based billing is also used by almost all law firms, although it represents a
median of only 10% of fees collected. Two thirds of all alternative fee arrangements
(AFAs) are provided in response to client requests, compared to about one third that
are offered proactively by law firms.
We asked about the profitability of alternative fees, and found that only 16% of AFAs
are more profitable than projects billed at an hourly rate. Another 40% are about as
profitable as hourly projects. When we analyzed the results based on which firms
were using non-hourly billing proactively and which were doing so reactively, we
found that AFAs were almost twice as likely to be more profitable in the proactive
firms.
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By taking a proactive stance on non-hourly billing, law firms are better serving their
clients, and better serving themselves. This is not to say that all clients
automatically want alternative fees — they do not. But when firms educate
themselves on the options and think through scenarios to best serve clients, they will
be prepared to spot the opportunities for win-win pricing agreements when they
arise.
Better strategic pricing and profitability analysis is an excellent example of the value
of proactive leadership on a business model issue. Law firms that are ‘first-movers’
here, will almost certainly strengthen their financial position internally and improve
their competitive position.
Is Growth Dead?
A growth imperative was pervasive in the strategic planning of most US law firms for
the two decades before the recession. That may be changing too.
In many firms, a more nuanced approach to smart strategic growth is replacing its
full-throttle pursuit in prior years. Associate classes are smaller; contract and parttime lawyers have become viable alternatives, providing firms as-needed capacity;
and, there are fewer seats at the table for owners. Selectively acquiring laterals and
groups who come with their own ready-made books of business is the preferred
growth strategy post-recession. Firms are beginning to think about ’trading up’ to
improve profitability, rather than ’bulking up’ to drive gross revenues.
This year for the first time, we asked law firm leaders if they believe growth, in terms
of lawyer headcount, is a requirement for their firms’ continued success. Only a little
over half (56%) said ‘Yes;’ more than a third (36%) said ‘No;’ and the balance were
not sure. We believe that if this question had been asked even five years ago,
nearly all firm leaders would have replied with an emphatic ’yes.’
Growth is not dead, but size alone is not a safety net. Every law firm should
reassess their assumptions about growth, if they have not already done so.
Greatest Challenges
We asked firm leaders about their greatest challenge in the next 24 months.
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Increasing revenue was their number one answer, followed by generating new
business, law firm growth, and profitability. The top four answers constituted just
over 50% of all responses. All four are internally-focused, tactical issues with the
primary purpose of protecting the status quo in law firms.
It is striking (and disturbing) that delivering value to clients appears only at number
eight on the list, mentioned by just 5.6% of law firm leaders. Improving efficiency is
eleventh on the list of twelve challenges, cited by only 2.8% of respondents.
Law firms that do not put client needs at the top of their priority lists misunderstand
what is driving the forces of change in the legal market in 2013. If firms would focus
their considerable resources on truly understanding and aligning themselves with
each client’s interests, they would be much more likely to achieve their financial
goals.
Law firms need to cultivate the opportunities in today’s changing legal market, rather
than hunkering down against the threats. This is difficult lesson for an inherently
cautious profession, but it must be learned.
Leading Change
It has probably never been more challenging to lead a law firm than it is in 2013.
One of the survey participants described navigating the current legal market as “a
real test of leadership” — and we agree.
There are a few things all firm leaders can and should do:
Better educate your partners: In a professional services firm, leaders must
have the buy-in of their partners in order to affect change. Invest time in
educating your partners about the realities of the changing legal marketplace.
Align with your clients’ interests: Recognize that every client is different and
invest time in learning what each wants and needs (beyond the baseline
expectation of excellent legal advice). Learn their business strategy,
understand their operations, and become their partners.
Don’t settle for quick fixes: It is critical that firm leaders have a strategic, longterm outlook. While short-term, tactical successes can build momentum, they
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are not a substitute for pragmatic firmwide planning for three- or five-year time
horizons.
Develop a proactive stance: It is easy to understand why busy leaders find
themselves reacting to external and internal pressures rather than leading
change in their firms and with their clients. However, it is a risky bet to
assume you will always be able to stay ahead of the curve that way.
There is an opportunity for law firms now — before the weight of change tips us into
a permanently transformed marketplace — to engage in new thinking and develop
new approaches to ensure viability, stability and competitive advantage among their
less prepared rivals.
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SURVEY METHODOLOGY
Conducted in March and April 2013, the Law Firms in Transition Survey polled
Managing Partners and Chairs at 791 US law firms with 50 or more lawyers.
Completed surveys were received from 238 firms (30%), including 37% of the 250
largest US law firms.
The full survey is available online to download at: www.altmanweil.com/LFiT2013.
Special reports based on law firm size ranges are available exclusively to survey
participants.

May 2013
Altman Weil, Inc.
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2013 Trends
Which of the following legal market trends do you think are temporary and which will be
permanent?

More price competition

95.6%

Focus on improved practice efficiency

95.6%

More commoditized legal work

8.1%

89.7%

5.4%

Fewer support staff

89.7%

More non-hourly billing 7.1% 13.4%

79.5%

Competition from non-traditional service providers 8.0% 13.4%
More contract lawyers 6.3%

78.6%
74.6%

19.2%
12.9%

72.8%

Fewer equity partners 12.4% 15.5%

72.1%

Increased lateral movement

14.3%

More part-time lawyers 7.1% 22.3%
Smaller annual billing rate increases

21.0%

Smaller first-year classes

23.0%

70.5%

14.9%

19.2%

Reduced leverage
Slowdown in growth of profits per partner
Outsourcing legal work
Holding the line on associate salaries

0%

62.2%
56.7%

24.1%

27.4%

17.0%

22.8%

55.6%

30.8%

46.4%

58.1%

20%

Temporary
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17.1%

40%

60%

Not sure

24.8%

80%

100%

Permanent
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2009 – 2013: Law Firms in Transition
In May 2009, we launched the first Law Firms in Transition Survey to measure the impact of the
financial crisis and emerging recession on the legal profession. That year, and in each
subsequent year, we have asked law firm leaders to assess a series of trends as either
temporary or permanent. The following table illustrates how opinions have changed.
The ten trends listed below are all those that have been asked in the survey each year since
2009.

‘ Yes’ - Permanent Change

2009
2013
Change Magnitude
Response Response
in %
Increase

More price competition

42.4%

95.6%

+53.2

2.3x

More commoditized legal work

25.5%

89.7%

+64.2

3.5x

More non-hourly billing

27.9%

79.5%

+51.6

2.8x

More contract lawyers

28.3%

74.6%

+46.3

2.6x

Fewer equity partners

22.8%

72.1%

+49.3

3.2x

Smaller first year classes

11.4%

62.2%

+50.8

5.5x

Reduced leverage

12.1%

56.7%

+44.6

4.7x

Lower PPP/Slowdown in PPP

13.2%

55.6%

+42.4

4.2x

Outsourcing legal work

11.5%

46.4%

+34.9

4.0x

Lower / Hold line on associate comp

9.5%

24.8%

+15.3

2.6x
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The Pace of Change
Going forward, do you think the pace of change in the profession will:

32.4%

0%

66.7%

20%

Not sure

40%

60%

Decrease

Same

80%

100%

Increase

Comparison of 2013 survey results by firm size assessing the pace of change in the legal
profession:

Under 250
lawyers

250 or more
lawyers

Increase

64.7%

71.2%

About the same

34.0%

28.8%

Decrease

1.3%

0.0%

Not sure

0.0%

0.0%

Pace of change

Comparison of 2012 and 2013 survey results assessing the pace of change in the legal
profession:

Pace of change

2012

2013

Increase

60.1%

66.7%

About the same

36.1%

32.4%

Decrease

1.4%

0.9%

Not sure

2.4%

0.0%
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Keeping Pace with Change
What is your overall level of confidence that your firm is fully prepared to keep pace with the
challenges of the new legal marketplace?

0 - Not at all confident

Completely confident - 10

50%

% Response

40%

30%

26.3%

25.0%

20%
14.3% 14.7%
9.8%
10%
0.0% 0.0% 0.9%

2.2%

3.6%

3.1%

0%

0

1

2

3

4

5

6

7

8

9

10

Confidence level

CONFIDENCE
RATING

LOW
0

RESPONSE

1

2

3

21.0%

MODERATE
4

5

6

7

8

66.0%

HIGH
9

10

12.9%

Median rating: 7
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Keeping Pace with Change
How would you rate your partners’ awareness of the challenges of the new legal market?

0 - Not at all aware

Completely aware - 10

50%

% Response

40%

30%

18.3%

20%

8.9%

10%

20.5%
16.1%

14.3%

11.2%

5.4%

4.0%
1.3%

0.0% 0.0%
0%

0

1

2

3

4

5

6

7

8

9

10

Awareness level

AWARENESS
RATING

LOW
0

RESPONSE

1

2

3

43.8%

MODERATE
4

5

6

7

8

50.9%

HIGH
9

10

5.3%

Median rating: 6
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Keeping Pace with Change
Most agree that competing in the new legal market will require some changes in how law
firms are organized and how lawyers practice. How would you rate your partners’ level of
adaptability to change?

0 – Not at all willing to change

Completely open to doing things differently - 10

50%

% Response

40%

30%
23.2%
20.5%
20%

16.5%
13.8%
11.2%

10%

7.1%
4.5%
1.3% 0.9%

0.0% 0.9%
0%

0

1

2

3

4

5

6

7

8

9

10

Adaptability level

ADAPTABILITY
RATING

LOW
0

RESPONSE

1

2

3

53.6%

MODERATE
4

5

6

7

8

44.1%

HIGH
9

10

2.2%

Median rating: 5
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Keeping Pace with Change
Comparison of firm leader confidence by year:

Confidence

LOW

MODERATE

HIGH

2013

21.0%

66.0%

12.9%

2012

11.3%

74.3%

14.2%

2011

7.8%

68.3%

23.9%

Comparison of 2013 change preparedness factors in the legal profession:

Change Preparedness

LOW

MODERATE

HIGH

Confidence of firm leader

21.0%

66.0%

12.9%

Awareness of partners

43.8%

50.9%

5.3%

Adaptability of partners

53.6%

44.1%

2.2%
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Change in Law Firm Business Model
Many law firms feel pressure to change their business model to stay competitive in the postrecession economy. Has your firm significantly changed its strategic approach to:
PRICING

17.4%
29.0%

Yes
No
Under consideration

53.6%

OVERHEAD COST MANAGEMENT

5.4%

29.6%

65.0%

Yes
No
Under consideration
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Change in Law Firm Business Model
Many law firms feel pressure to change their business model to stay competitive in the postrecession economy. Has your firm significantly changed its strategic approach to:
EFFICIENCY OF LEGAL SERVICE DELIVERY

22.3%

44.6%

Yes
No

33.0%

Under consideration

PARTNERSHIP ADMISSION / RETENTION STANDARDS

12.6%

44.6%

42.8%

Yes
No
Under consideration
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Change in Law Firm Business Model
Comparison of business model changes by firm size:

Under 250
lawyers

250 or more
lawyers

ALL

Pricing

21.0%

47.8%

29.0%

Partnership admission / retention standards

44.6%

44.6%

44.6%

Efficiency of legal service delivery

40.1%

55.2%

44.6%

Overhead cost management

60.9%

74.6%

65.0%

Significant change in strategic approach to:
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Clients and the Value Proposition
In your opinion, in 2013 how much pressure are corporations really putting on law firms to
change the value proposition in legal service delivery (as opposed to simply cutting costs)?

0 - No pressure

Intense pressure - 10

40%

% Response

30%

18.8%

20%

18.3%
15.6%

13.8%

14.3%

8.9%

10%
5.4%
0.0%

1.8%

1.8% 1.3%

0%

0

1

2

3

4

5

6

7

8

9

10

Pressure from clients

PRESSURE
RATING

LOW
0

RESPONSE

1

2

3

48.7%

MODERATE
4

5

6

7

8

48.2%

HIGH
9

10

3.1%

Median rating: 6
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Clients and the Value Proposition
In your opinion, in 2013 how serious are law firms about changing their legal service delivery
model to provide greater value to clients (as opposed to simply reducing rates)?

0 - Not at all serious

Doing everything they can - 10

40%

% Response

30%

26.9%

20%
13.0%
10%

14.8%

13.9%

12.1%
8.1%

7.6%
0.4% 1.3%

1.3% 0.4%

0%

0

1

2

3

4

5

6

7

8

9

10

Seriousness of law firms

LOW

SERIOUSNESS

RATING

0

RESPONSE

1

2

3

64.0%

MODERATE
4

5

6

7

8

34.1%

HIGH
9

10

1.7%

Median rating: 5
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BONUS: The Client Perspective
In October 2012, we asked the same question of Chief Legal Officers. Following, in red, are their
responses set against responses from law firm leaders in this survey:

In your opinion, in 2012 how much pressure are corporations really putting on law firms to
change the value proposition in legal service delivery (as opposed to simply cutting costs)?

0 - No pressure

Intense pressure - 10

% Response

30%

20%

10%

0%

0

1

2

3

4

5

6

7

8

9

10

Pressure from clients
Law Firm perspective
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Client perspective

Pressure from clients

Median

Law firm perspective

6

Client perspective

6
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BONUS: The Client Perspective
In October 2012, we asked the same question of Chief Legal Officers. Following, in red, are their
responses set against responses from law firm leaders in this survey:
In your opinion, in 2012 how serious are law firms about changing their legal service delivery
model to provide greater value to clients (as opposed to simply reducing rates)?

0 - Not at all serious

Doing everything they can - 10

% Response

30%

20%

10%

0%

0

1

2

3

4

5

6

7

8

9

10

Seriousness of law firms
Law Firm perspective
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Seriousness of firms

Median

Law firm perspective

5

Client perspective

3
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Law yer Staffing
What was your firm’s approximate net change in lawyer headcount in each of the following
categories in 2012?

Equity Partners

25.7%

Non-equity Partners

17.2%

Partner-track
Associates

17.4%

59.4%

23.2%

28.2%

66.0%

9.7%

0%

65.1%

17.7%

Non-partner-track
5.9%
Associates

Other full-time lawyers

53.5%

20.9%

35.9%

54.4%

20%
Decrease

40%

60%

80%

Remain the same

Increase

Net Change in Headcount
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100%

Median

Equity partners

+1%

Non-equity partners

+3%

Partner-track associates

+2%

Non-partner-track associates

No change

Other full-time lawyers

No change
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Partners
What was your firm’s approximate total net change in lawyer headcount in 2012?

DETAIL: EQUITY PARTNERS

29.1%

Response rate

30%
20.9%

20%

10%

11.3%

10.9%

9.1%

7.8%
5.2%

3.5%

2.2%

or
m
or
e

10
%

up

+7
%

to

9%

6%
to

3%
+4
%

to

+1
%

ch
an
ge

no

-3
%
to

-6
%
-1
%

to
-4
%

to
-7
%

do
w

n

10
%

or

m

or
e

-9
%

0%

Net Change in Equity Partner Headcount

Median change: +1%
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Partners
What was your firm’s approximate total net change in lawyer headcount in 2012?

DETAIL: NON-EQUITY PARTNERS

Response rate

30%
21.4%

20%

20.0%

17.7%

10%

16.3%

7.4%

6.5%

5.6%
3.3%

1.9%

or
m
or
e

10
%

to

9%

6%
+7
%

to

3%
+4
%

to

+1
%

ch
an
ge

no

-3
%
to

-6
%
-1
%

to
-4
%

to
-7
%

up

do
w

n

10
%

or

m

or
e

-9
%

0%

Net Change in Non-Equity Partner Headcount

Median change: +3%
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Partner Strategy
Since the recession, has your firm changed its standards for admitting Equity Partners?

We have tightened our standards.

25.7%

We have the same standards, but we adhere to
them much more rigorously.

31.2%

We have the same standards, but we are a little
more serious in applying them.

20.7%

We haven't changed our approach.

22.4%

0%

10%

20%

30%

40%

Yes

SAMPLE COMMENTS
We take more seriously that the attorney either have a book of business or has in some manner
shown an ability to sustain a strong independent practice.
In the last four years the firm has implemented a two tier structure. The standards for entry into the
first tier are the same standards as has always been used, but to go to the second tier (equity) the
standards have been tightened, primarily in the client services and business development capability
skills.
We are focusing on generational changes we are elevating [those] that can combine [substantial]
business generation with transition of existing business.

© 2013 Altman Weil, Inc.

An Altman Weil Flash Survey - 18

2013 LAW FIRMS IN TRANSITION

Partner Strategy
Do you have an ‘up or out’ policy for non-equity partners? (responses from two-tier firms)

7.8%

92.2%
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No

Yes
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Partner Trends
Do you think fewer equity partners will be a permanent trend going forward?

2013

72.1%

2012

67.6%
68.4%

2011
2010

63.4%
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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Associates
What was your firm’s approximate total net change in lawyer headcount in 2012?

DETAIL: PARTNER-TRACK ASSOCIATES

30%

Response rate

23.2%

21.4%

20%

16.5%

14.7%

10%

6.7%

4.9%

4.5%

6.7%

1.3%

or
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or
e

10
%

to

9%

6%
+7
%

to

3%
+4
%

to

+1
%

ch
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%
to

-6
%
-1
%

to
-4
%

to
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do
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10
%
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e

-9
%

0%

Net Change in Partner-Track Associate Headcount

Median change: +2%
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Associates
What was your firm’s approximate total net change in lawyer headcount in 2012?

DETAIL: NON-PARTNER-TRACK ASSOCIATES

66.0%

70%

Response rate

60%
50%
40%
30%
20%
11.2%

10%
1.1%

0.5%

0.5%

9.6%

6.4%

3.7%

0.5%
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Net Change in Non-Partner-Track Associate Headcount

Median change: No change
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Associate Trends
Do you think reduced first-year classes will be a permanent trend going forward?

62.2%

2013
2012

55.4%

2011

39.6%
41.8%

2010
0%

20%

40%

60%

80%

100%

'Yes' - Permanent

Do you think reduced leverage will be a permanent trend going forward?

2013

56.7%

2012

57.7%

2011

44.6%
42.0%

2010
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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Associate Trends
Do you think holding the line on associates salaries will be a permanent trend going forward?

2013

24.8%

2012

21.5%
0%

20%

40%

60%

80%

100%

'Yes' - Permanent

Do you think reduced associate salaries will be a permanent trend going forward?

2011

18.3%
32.4%

2010
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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Other Full-Time Law yers
What was your firm’s approximate total net change in lawyer headcount in 2012?

DETAIL: OTHER FULL-TIME LAWYERS

60%

54.4%

Response rate

50%
40%
30%
16.4%

20%
10%

4.6%

4.1%
0.5%
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Net Change in Other Full-Time Lawyer Headcount

Median change: No change
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Alternative Staffing Strategies
Is your firm currently pursuing any of the following alternative staffing strategies?
(Check all that apply)

81.6%

Using part-time lawyers

76.5%

Using contract lawyers

Outsourcing nonlawyer functions
Creating a low-cost
service center for back
office functions

38.3%

11.7%

Outsourcing legal work 7.7%

0%

20%

40%

60%

80%

100%

Yes
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Alternative Staffing Trends
Comparison of survey results for use of Contract lawyers:

Under 250
lawyers

250 or more
lawyers

ALL

2013

70.8%

87.9%

76.5%

2012

47.1%

78.8%

56.5%

2011

38.4%

61.9%

44.4%

2010

31.8%

56.9%

39.4%

Use contract
lawyers

Comparison of survey results for Outsourcing legal work:

Outsource legal
work

Under 250
lawyers

250 or more
lawyers

ALL

2013

1.5%

19.7%

7.7%

2012

1.9%

21.2%

7.6%

2011

2.5%

7.8%

3.8%

2010

2.6%

6.1%

3.7%

Comparison of survey results for Outsourcing non-lawyer functions:

Outsource
non-lawyer
functions

Under 250
lawyers

250 or more
lawyers

ALL

2013

33.1%

48.5%

38.3%

2012

25.9%

42.4%

31.2%

2011

15.7%

25.0%

17.9%

2010

11.2%

26.2%

15.7%
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Alternative Staffing Trends
Do you think more contract lawyers will be a permanent trend going forward?

2013

74.6%
66.2%

2012
2011

59.6%

2010

52.3%
0%

20%

60%

40%

80%

100%

'Yes' - Permanent

Do you think more part-time lawyers will be a permanent trend going forward?

2013

70.5%
0%

20%

60%

40%

80%

100%

'Yes' - Permanent

Do you think outsourcing legal work will be a permanent trend going forward?

2013

46.4%

2012

45.5%

2011

41.1%

2010

27.6%
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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Practice Trends
Do you think more commoditized legal work will be a permanent trend going forward?

2013

89.7%

2012

83.6%

2011

81.3%

2010

65.9%
0%

20%

40%

60%

80%

100%

'Yes' - Permanent

Do you think competition from non-traditional (including non-lawyer) service providers will be a
permanent trend going forward?

2013

78.6%

2012

72.6%
69.8%

2011
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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Law Firm Growth - 2013
What growth options, if any, will your law firm pursue in 2013?

89.4%

Acquire laterals

62.0%

Acquire groups

Open new US office/s

27.4%

Acquire law firm/s

27.1%

Merger of equals

5.5%

10.3%

13.5%

11.5%

14.2%

10.3%

Open new overseas
5.0% 1.8%
office/s
Consider being
4.0%4.9%
acquired
0%

20%

40%

Will pursue
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100%
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Law Firm Growth Trends
A comparison of 2010, 2011, 2012 and 2013 survey results for top growth options law firms
will pursue:

Top Growth Options

2010

2011

2012

2013

Acquire laterals

85.3%

91.6%

92.3%

89.4%

Acquire groups

54.8%

67.1%

68.2%

62.0%

Open new US office/s

17.5%

24.6%

27.9%

27.4%

Acquire law firm/s

19.7%

23.0%

29.5%

27.1%

Top 2013 growth options by firm size:

2013 Growth Options
by firm size

Under 250
lawyers

250 or more
lawyers

Acquire laterals

85.1%

100%

Acquire groups

49.7%

92.4%

Acquire law firms

20.0%

44.6%

Open new US offices/s

22.8%

39.1%
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Laterals Strategy
When new laterals join your firm, approximately how long do you give them to ramp up
before you expect them to meet performance expectations?

up to 2 years

51.3%

3 to 5 years

6.4%

We don't set a
timeframe

29.5%

Other

12.8%
0%

20%

40%

60%

80%

100%

“Other” – Sample Comments
Most of those who selected “Other” described a shorter ramp-up period – either 3 to 6 months or up to
one year at the most. Several indicated they assess each lateral on a case-by-case or practice-bypractice basis, rather than establishing a firm-wide standard.
Following are some sample comments:
Years?? We expect them to produce in the first six months.
We offer a probationary 6-month overhead moratorium, then (if approved as a shareholder) place on
the full shareholder compensation formula.
We give them one year at a set salary, and then they go into our comp system and they get paid
based on what they produce.
We expect them to ramp up quickly, however we do realize there is a lag in achieving their
performance expectations. As long as we see the performance gravitating toward our expectations
we will be satisfied.
The timeframe varies by practice area and individual case but, generally one to three years.
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Laterals Strategy
If a new lateral hasn’t met expectations in a reasonable timeframe, do you let them go?

Always

5.2%

Usually

27.2%

Sometimes

47.0%
18.1%

Rarely
Never

2.6%
0%

20%

40%

60%

80%

100%

SAMPLE COMMENTS
It definitely affects their comp pretty quickly.
When we adjust their compensation to meet their performance, some choose to leave.
It depends on the lateral's expertise. If it is unique, we are more inclined to give that person more time
and assistance.
In limited circumstances, where a skill is needed, we might not.
The goal is to hire successful laterals and to make them successful, rather than to counsel them out
as fast as possible if certain metrics are not met.

Do you think increased lateral movement will be a permanent trend going forward?

2013

72.8%
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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Law Firm Growth – Long Term
Five years from now, how do you think the core components of your law firm will have
changed in size?

Owners

18.5%

Non-equity partners 5.3%
Partner-track
associates

17.3%

10.3% 5.4%

Administrative
professionals

53.2%

54.9%

29.5%

8.6%

Paralegals

52.4%

24.9%

33.0%

10.3%

Non-partner-track
associates

53.2%

27.5%

45.1%

43.3%

13.3%

58.4%

38.6%

Support staff

0%

20%
Not sure
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25.8%

41.6%

40%
Fewer

60%
About the same

18.9%

80%

100%
More
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Law Firm Growth Strategy
Do you believe growth (in terms of lawyer headcount) is a requirement for your law firm’s
continued success?

Not sure, 8.5%

Yes, 55.7%
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No, 35.7%
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Law Firm Growth Strategy
Do you believe growth (in terms of lawyer headcount) is a requirement for your law firm’s
continued success?
SAMPLE COMMENTS
Yes
Important for litigation...need enough size to handle larger cases.
We do a lot of insurance driven work. Our rates are basically locked, so in order to have more
profitability we need more bodies.
Our plans for growth are less than in our pre-recession strategic plan, but we still maintain an
effort to grow strategically to provide opportunities for associates and younger partners. A nogrowth policy would dramatically limit the opportunities for these people and there would be little
reason for them to stay with the firm.
The growth is likely to be in staff attorneys rather than associates and more contract partners
and fewer equity and non-equity partners.
Laterals with business, talented working lawyers in key areas and staff attorneys to perform
more mundane tasks.
Growth in terms of new/changing talent; not growth in net numbers. Replace retiring talent.
Not big growth -- Slow, organic growth.

Not Sure
Increased headcount per se is not a requirement. On the one hand, the firm must add talented
individuals and spread out geographically (which increases headcount). On the other hand,
individuals who represent excess capacity and are not raising their performance levels must
move on. The net result might be the same number of lawyers.
We are focused on profitable growth. We do not believe in growth for growth's sake and do not
have a target size that we feel we need to attain in order to succeed.
"Growth for the sake of growth" has been discredited as a paradigm; smart, synergistic growth
still makes sense, but comes at a more measured pace.
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Law Firm Growth Strategy
Do you believe growth (in terms of lawyer headcount) is a requirement for your law firm’s
continued success?

SAMPLE COMMENTS (Continued%)
No
Growth is important, but not a requirement. If we trade up in practice areas to acquire better
paying work, we will grow and succeed economically without increasing in size.
Increasing overall quality rather than growing headcount is required for success.
Quality, not quantity. Expect growth in some practices and contraction in others.
>we are most concerned with increasing profit per equity owner which is not solely driven by
size of the firm or the number of lawyers.
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Succession Planning
Does your law firm have a succession planning process for lawyers approaching retirement?

We have a formal succession
planning process in place

26.9%

We have an informal / ad hoc
process

48.9%

18.4%

We're working on it

No

5.8%

0%
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Succession Planning
What are the stumbling blocks your firm has encountered in working through the issue of
succession planning? (Check all that apply)

77.6%

Senior partners don't want to retire

Senior partners don't want to forfeit
current compensation by transitioning
client work

73.2%

44.9%

Awkward to discuss

Don't have adequate mid-level partners to
transition work to

28.3%

Clients resist transition to different
partners

Other

0%
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Succession Planning
What are the stumbling blocks your firm has encountered in working through the issue of
succession planning? (Check all that apply)
“Other” – Sample Comments
Senior partners have to trust mid-level partners to properly handle work.
Inevitable friction between senior partners who want to hold on and mid-level partners who want to
ascend
How to handle compensation of partners slowing down and evergreen OA.
Inadequate business and management skills
Timing is tricky - initial estimates of retirement target always slip
Successful transition takes a long time and senior partners are often unsure when they want to retire.
They wait and give the firm notice without enough time to successfully transition clients.
Some transition well; some hang on by the nails. Some clients tell us who they are comfortable with
as relationship partner. It is truly dependent upon the individual.
Each individual brings their own set of issues/concerns to the table. It is hard to find a one-size-fitsmost program.
The rationale and need for succession planning has been accepted as a general rule by partners. On
an individual basis a few don't want to retire or haven't planned well financially to retire.
This is a major life change for partners. The law firm can do only so much; the psychological
pressures will be the key to the day.
Senior partners believe that once they start the transition they are through.
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2013 Billing Rates
What is your firm’s actual or estimated change in standard hourly billing rates for 2013?
CHANGE IN BILLING RATE – OVERALL CHANGE

28.6%

Response rate

30%

20.5%

19.2%

20%
14.3%
8.0%

10%
0.5%

4.9%

2.7%

1.3%

Overall Billing Rate Change

7%

or
m

or
e

6%

5%

4%

3%

2%

1%

D
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e
N
o
ch
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0%

Median change: +3%
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2013 Billing Rates
What is your firm’s actual or estimated change in standard hourly billing rates for 2013?
CHANGE IN BILLING RATE – PARTNER RATES

39.0%

30%
17.1%

20%

16.7%

12.3%
8.3%
2.6%

2.2%

Partner Billing Rate Change

7%

or
m

or
e

6%

5%

4%

1.8%

3%

D
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re
as
e
N
o
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ge

0%

0.0%

2%

10%

1%

Response rate

40%

Median change: +3%
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2013 Billing Rates
What is your firm’s actual or estimated change in standard hourly billing rates for 2013?
CHANGE IN BILLING RATE – ASSOCIATE RATES

Response rate

40%
27.6%

30%
20%

26.3%

14.0%
10.1%

7.9%

10%
0.9%

3.5%

6.6%
3.1%

Associate Billing Rate Change

7%

or
m

or
e

6%

5%

4%

3%

2%

1%

D
ec
re
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e
N
o
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ge

0%

Median change: +4%
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Billing Rate Trends
Comparison by category of median 2013 billing rate changes:

2013 rate
change

Median

Overall

+3%

Partners

+3%

Associates

+4%

Comparison of four years of survey results for overall billing rate change:

Overall
Rate Increase

Median

2013

+3%

2012

+4%

2011

+4%

2010

+3%
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Billing Rate Trends
Do you think smaller annual billing rate increases will be a permanent trend going forward?

67.9%

2013
2012

61.7%
57.1%

2011
0%

20%

40%

60%

80%

100%

'Yes' - Permanent

Do you think more price competition will be a permanent trend going forward?

2013

95.6%

2012

91.6%

2011

89.6%

2010

88.8%
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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Realization
Overall, do you expect your firm’s effective (realized) rates for 2013 to be up or down?

8.5%

24.8%

0%

66.7%

20%

40%

Down from 2012

60%

80%

Same as 2012

100%

Up from 2012

Effective Realized Rate

Comparison of four years of survey results for change in realization rate:

Realized
Rate

Down

No
change

Up

2013

8.5%

24.8%

66.7%

2012

2.7%

28.7%

68.6%

2011

2.9%

25.2%

71.8%

2010

6.0%

34.6%

59.4%

© 2013 Altman Weil, Inc.

An Altman Weil Flash Survey - 46

2013 LAW FIRMS IN TRANSITION

Pricing Discounts

Does your law firm require partners to get approval before offering discounts on their
standard hourly rates?

Yes, always

36.3%

Yes, above a certain
percentage discount
Yes, above a certain
dollar amount discount

37.6%

4.3%

No

21.8%
0%

10%

20%

30%

40%

50%

Comparison by firm size: Is discount approval required (in any circumstance)?

Discount
approval required

Under 250
lawyers

250 or more
lawyers

ALL

Yes

72.7%

91.3%

78.2%

No

27.3%

8.7%

21.8%

© 2013 Altman Weil, Inc.

An Altman Weil Flash Survey - 47

2013 LAW FIRMS IN TRANSITION

Pricing Discounts
Does your law firm require partners to get approval before offering discounts on their
standard hourly rates?
SAMPLE COMMENTS
Yes, Always

Practice Group Leader approval is required.
We are implementing a policy requiring such approval. Up to this point it was not required.
We do allow substantial flexibility but Finance partner or CFO must approve.
Yes, Above a certain threshold

Each equity partner is free to do what they want; however, non-equity partners have a minimum
"Internal" rate that a partner may not go below without approval. Such rate is usually $25$50/hour below the external hourly rate billed to clients.
They are allowed to use their alternate rate without seeking approval.
We do require approval of all negotiated discounts; however 10% is widely accepted.
No

However, management is consulted in most cases where the sums involved and relationships
are significant
Realization is part of partner compensation. Partners have an economic incentive not to
discount.
Some do, some don't. Many of our partners do not have even a basic understanding of law firm
economics and will try to take any business regardless of price, collection risk, fit or any other
criteria.
Typically, discounts are negotiated between the partner and the clients, and approved within a
certain range with the practice head. Any discount beyond the norm would be discussed with
the Managing Partner and may be presented to the Executive Committee
We give discretion to practice group leaders on this issue.
We should. We're working on it!
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Pricing Discounts
If you require approval of discounts above a certain percentage, what is the discount
approval threshold?

21.6%

1% to 5%

6% to 10%

31.0%

Above 10%

47.4%

0%

10%

20%

30%

40%

50%

If you require approval of discounts above a certain dollar amount, what is the discount
approval threshold?

$500 to $1,000

55.6%

$1,001 to $5,000

44.4%

0%
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Pricing Discounts
Do you know approximately what percentage of your firm’s legal fees come from discounted
rates?

Response rate

30%

20%

19.0%

18.1%

18.5%

15.5%
11.2%

9.5%

10%

8.2%

0%
Don’t'
know

0% to
10%

11% to
20%

21% to
30%

31% to
40%

41% to
50%

More
than 50%

Median: 21% to 30%

Comparison by firm size: Percentage of legal fees from discounted rates:

% Fees from
discounted rates
Median
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Alternative Fees
Does your firm use any non-hourly based billing?

No, 3.8%

Yes, 96.2%

Use of non-hourly based billing - by firm size:

Use non-hourly
based billing

YES

ALL

96.2%

50-99

91.7%

100-249

98.8%

250-499

97.4%

500-999

100%

1,000+

100%
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Alternative Fees
Approximately what percent of your firm’s total fees in 2012 were generated by non-hourly
based billing?

28.9%

Response rate

30%

25.9%
18.3%

20%

15.7%
11.2%

10%

0%
1% to 5%

6% to 10%

11% to 15%

16% to 20%

Over 20%

Percentage of Fees from Non-Hourly Billing

Median: 10%

Percentage of fees generated by non-hourly based billing – by firm size:

Non-hourly
as a % of all fees

Under 250
lawyers

250 or more
lawyers

1% to 10%

61.2%

41.3%

Over 10%

38.8%

58.7%
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Alternative Fees
In 2012, did your firm increase its amount of non-hourly based billing (measured by
percentage of revenue)?

Non-hourly billing 5.5% 2.7%

0%

45.2%

20%

Not sure

46.6%

40%

Decreased

60%

80%

No change

100%

Increased

Increase in use of non-hourly based billing in 2012 – by firm size:

Use of non-hourly
based billing

Increased

ALL

46.6%

50-99

43.8%

100-249

39.2%

250-499

48.6%

500-999

65.2%

1,000+

85.7%
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Alternative Fees Strategy
If your firm uses any non-hourly based billing, is your use of alternative fee arrangements
primarily reactive (in response to client requests) or primarily proactive (arising from your
belief in the competitive advantage of alternative fees)?

Primarily
Proactive,
31.5%

Primarily
Reactive,
68.5%
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Alternative Fees Profitability
Overall, compared to projects billed at an hourly rate, are your firm’s non-hourly projects
more profitable or less profitable?

More
profitable

16.0%

39.7%

As profitable
Less profitable

30.1%

Not sure

14.2%
0%

20%

40%

60%

80%

100%

A comparison of the reported profitability of alternative fee arrangements in those firms that
report they are proactive in their use of non-hourly billing versus those that are reactive.

23.5%

More
profitable

12.9%
55.9%

As profitable

31.3%
13.2%

Less
profitable

38.8%
7.4%

Not sure

17.0%
0%

20%

40%

Reactive
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Alternative Fee Trends
A comparison of four years of survey results for use of alternative fee arrangements:
AFAs

Yes

No

2013

96.2%

3.8%

2012

94.1%

5.9%

2011

95.0%

5.0%

2010

94.5%

5.5%

A comparison of 2011, 2012 and 2013 survey results for change in the amount of non-hourly
billing in the prior year (measured as a percentage of revenue)
AFA as
% of rev

Increase

No
change

Decrease

Not sure

2013

46.6%

45.2%

2.7%

5.5%

2012

47.4%

45.5%

1.4%

5.7%

2011

57.9%

29.9%

1.8%

10.4%

A comparison of 2011, 2012 and 2013 survey results for profitability of non-hourly projects
versus projects billed at an hourly rate
AFAs vs.
Hourly

More
profitable

As
profitable

Less
profitable

Not sure

2013

16.0%

39.7%

30.1%

14.2%

2012

14.0%

40.1%

28.5%

17.4%

2011

11.7%

36.5%

32.0%

19.8%

© 2013 Altman Weil, Inc.

An Altman Weil Flash Survey - 56

2013 LAW FIRMS IN TRANSITION

Alternative Fee Trends
Do you think more non-hourly billing will be a permanent trend going forward?

2013

79.5%

2012

80.0%

2011

74.9%
78.7%

2010
0%

20%

40%

60%

80%

100%

'Yes' - Permanent
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2012 Economic Performance
How did your law firm perform in 2012 compared to 2011?

Gross Revenue

9.4%

RPL 5.5%

PPEP

8.2%

0%

14.8%

15.5%

23.3%

14.6%

18.7%

20%

Down 4+%
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13.0%

39.5%

30.1%

11.4%

34.2%

38.8%

22.8%

40%

Down 1-4%

60%

No change

80%

Up 1-4%

100%

Up 4+%
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Performance Trends
Comparison of four years of survey results for economic performance in the prior year. Figures
indicate the percentage of responses in each category (not the percentage change in
performance).

Gross
revenue

Down

No
change

Up

2012

24.2%

13.0%

62.8%

2011

18.3%

8.1%

73.6%

2010

21.7%

11.7%

66.5%

2009

44.2%

9.8%

46.1%

RPL

Down

No
change

Up

2012

21.0%

14.6%

64.3%

2011

14.6%

8.0%

77.4%

2010

18.3%

9.1%

72.6%

2009

41.0%

12.5%

46.5%

PPEP

Down

No
change

Up

2012

26.9%

11.4%

61.6%

2011

22.2%

6.7%

71.1%

2010

18.3%

8.7%

73.0%

2009

37.4%

6.6%

56.1%
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2012 Overhead Costs
How did your law firm perform in 2012 compared to 2011?

OVERHEAD COSTS

Overhead Costs

8.1%

0%

21.7%

23.5%

20%

Down 4+%

40%

Down 1-4%

29.0%

60%

No change

17.6%

80%

Up 1-4%

100%

Up 4+%

Comparison of four years of survey results on overhead costs. Figures indicate the percentage of
responses in each category (not the percentage change in performance).

Overhead

Down

No
change

Up

2012

29.8%

23.5%

46.6%

2011

20.1%

21.0%

58.9%

2010

52.8%

12.7%

34.5%

2009

69.0%

11.5%

19.5%
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Economic Trends
Do you think a slowdown in the growth of profits per partner will be a permanent trend going
forward?

55.6%

2013
47.7%

2012
0%

20%

40%

60%

80%

100%

'Yes' - Permanent

Do you think lower profits per partner will be a permanent trend going forward?

15.6%

2011

26.6%

2010
0%

20%

40%

60%

80%

'Yes' - Permanent
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Areas of Concern
What will be your firm’s greatest challenge in the next 24 months?
Survey participants were invited to comment in an open-ended format. Following is a summary ranking of
how often various topics were cited by firm leaders.

15.2%

Increasing revenue

14.6%

New business

12.4%

Growth

10.7%

Profitability
Change
management

9.6%
8.4%

Cost management

7.9%

Attracting talent

Client value

5.6%

Economic pressure

5.6%
5.1%

Succession planning

Improving efficiency

2.2%

Lawyer performance

0%
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Areas of Concern
What will be your firm’s greatest challenge in the next 24 months?
Survey participants were invited to comment in an open-ended format. Following is a sampling of
comments, grouped by topic.

REVENUE
Sustained revenue growth, and/or aligning the revenue base with the number of lawyers
Growing revenues. Increase hours not just raise rates
Increasing revenues per lawyer more than rate increase by increasing work/market share
Finding new sources of revenue

NEW BUSINESS
Having lots of good, challenging work
Generating adequate new business at good margins
Keeping our lawyers busy in a shrinking market
Continuing to compete for a larger share of a relatively stagnant market for legal services

GROWTH
Correct decision-making regarding plans for future growth
Managing growth
Thoughtful growth
Maintaining quality while expanding into new markets or expanding further in existing markets
particularly overseas.
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Areas of Concern
What will be your firm’s greatest challenge in the next 24 months? (continued<)

PROFITABILITY
Accommodating the changes necessary to remain profitable
Profitability in light of client demand
Making revenue more profitable
Growth in profits per partner

CHANGE MANAGEMENT
Accelerating the pace of change in the law firm to accommodate the legal market - a real test of
leadership
Managing change* Keeping key partners educated and on board to assure long term success.
Aggressively accepting/adapting to change
To identify and conquer the next wave of legal industry changes

COST MANAGEMENT
Manage costs while maintaining quality and capacity
Dealing with health care costs
Reduction of overhead per attorney by reducing costs and adding attorneys
Managing the extra office space that we currently have
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Areas of Concern
What will be your firm’s greatest challenge in the next 24 months? (continued<)

ATTRACTING TALENT
Growth in laterals that are profitable, productive and a cultural fit with the firm
Increase our revenues by attracting laterals
Properly assessing lateral partner opportunities that are presenting themselves to us
Good, strategic hiring at all levels

CLIENT VALUE
Inculcating a client value proposition in everything we do
Alignment with client business objectives
Continuing to increase and communicate our value to our clients.
Continue to build and sustain client relationships, identify client needs and proactively meet those
needs.

ECONOMIC PRESSURES
Environment dominated by client's demands for larger discounts/lower rates/alternative billing
arrangements
A market with more client pressure on reducing rates and total legal spend
Competition increases pressures on rates
Overall crappy economy
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Morale in the Legal Profession
How would you assess your partners’ morale overall as 2013 begins, compared to their
morale at the beginning of 2008 (i.e. pre-recession)?

40%

32.7%
30%

26.0%
21.1%

20%

11.2%
10%

5.8%
3.1%
0%
Not sure

Much lower
than in 2008

A bit lower
than in 2008

The same as
in 2008

A bit higher
than in 2008

Much higher
than in 2008

PARTNER MORALE
2013
Lower

39.5%

Same

11.2%

Higher

47.1%
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2013 Survey Demographics
In March and April 2013, Altman Weil surveyed Managing Partners and Chairs of 791 US law firms with
50 or more lawyers. We received responses from 238 firms, a 30% response rate.

1

Firm Size* All US Law Firms Survey Participants % Response
1,000 +

21

7

33%

500 – 999

57

23

40%

250 – 499

85

39

46%

100 – 249

251

85

34%

50 – 99

377

84

22%

All

791

238

30%

The respondent group includes**:
37% of 2012 NLJ 250 law firms
34% of 2012 AmLaw 200 law firms

•

The exact number of lawyers in a law firm changes frequently. The universe of law firms surveyed is based on published directories and league
tables available in spring 2013. Survey participants reported their own headcounts.
** Some firms participated anonymously and therefore could not be assigned to NLJ or AmLaw categories.
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Contact Altman Weil

3748 West Chester Pike, Suite 203
Newtown Square, PA 19073
(610) 886-2000
www.altmanweil.com
info@altmanweil.com

Thomas S. Clay: tsclay@altmanweil.com
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